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MADRAS HIGH COURT 
Full Bench 
Appeal Against Order No. 101 of 1933 
April 24, 1935 
BEASLEY, O. J., CORNISH AND 
PANDRANG Row, Jd. 
KAKU CHENOHURAMANA REDDI 
— APPELLANT 


: VETSUS 
PALAPU ARUNACHALAM— 
RESPONDENT 

Provincial Insolvency Act (V of 1920), s. 9 (1) (c) 
~—Period of three months stated in 3.9 is acon- 
dition precedent and nos a period of limitation 
—Three months expiring during vacation—Petition 
presented on re-opening day — Validity — General 
Clauses Act (X of 1897), if applies —S, 9, scope of. 

The period of three months stated ins. 9 (1) (e), 
Provincial Insolvency Act, is a condition precedent 
to the filing of the petition, that is to say, the 
petitioning creditor must, onthe day when he 
presents his petition, bave in view some act of 
insolvency which the debtor has committed 
within the preceding three months. He has 
to see on that date, and on that date only, 
what acts of insolvency are available . to him; 
and he cannot make use of any act of insolvency 
which has been committed outside the period of 
three months as that has ceased to be an act 
of insolvency. The period is not one of limita- 
tion. Section 10, General Clauses Act, cannot be relied 
on so as to extend the time for presenting the peti- 
tion on the re-opening of the Court where the period 
of three months after act of insolvency expires during 
the closing of the Court. Narayana Ayyar v Offcial 
Receiver, South Malabar, Calicut (2), disapproved. 
In re Banford, Ex parte Games (3), relied on. 

Per Cornish, J.—Section 9 fixes the conditions and 
not a period of limitation toa creditor's right 
to present an insolvency petition. No period is 
fixed by the Insolvency Act for presenting an 
insolvency petition, What the Act provides is 
that a. creditor shall not be entitled to present 
a petition grounded upon an act of insolvency 
which occurred more than three months before, 
which is quite a different thing from saying 
that a petition may be presented within three 
months from the commission ofan act of insolvency. 


A. agaipst.the order of the District Court 
of Nellore, dated September 27, 1932, and 
made in I. P: No. 20 of 1981. 
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Mr. K. Kuppuswami, for the Appellant. 

Mr. P. Chandra Reddi, for the Respond- 
ent, 

Beasley, C. J.—This Civil Miscellaneous 
Appeal raises an important and interest- 
ing question oflaw, The appellant here 
presented a petition praying that the res- 
pondent should be adjudicated an insolvent 
under the Provincial Insolvency Act. The 
chief act of insolvency alleged in the peti- 
tion was the execution of a sale-deed 
on February 28, 1931, in favour of a.close 
relative of the respondent. This act of 
insolvency admittedly occurred more 
than three months before the date of the 
presentation of the petition which was 
dated June 24, 1931. The three months’ 
period ended on May 28, 1931, but that was 
during thelower Court’s vacation and the 
petition was accordingly presented on the 
re opening day. The question is whether 
the period of three months stated in 3.9 
(1) (c)of the Provincial Insolvency Act isa 
period of limitation or a condition pre- 
cedent. The learned District Judge right- 
ly statesthat this isa question which is 
not easy of solution. He, however, felt 
himself bound by the judgment of Spencer, 
J., in Aiyappa Raju v. Venkata Krishnayya 
(1), and held that the three months stated 
is a condition precedent to the filing of a 
petition and is not a period of limi- 
tation. The section in question, namely, 
s. Sof the Provincial Insolvency Act reads 


as follows; -~ 

“(1) A oreditor shall. not be entitled to present 
an insolvency petition against a debtor unless ...... 
(c) the act of insolvency on which the petition is 
grounded has occurred within three months before 
the presentation of the petition.” , 

It was contended here and in the lower 
Court by the petitioner that sub-cl. (e) 
provides a period of three months from 


(1) 44MLJ 303: 72 Ind, Cas 488: (1923) M We 
N 195; 18LW 35; AIR 1923 Mad. 462. 
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the occurrence of the act of insolvency relied 
upon within which the petitioner can pre- 
sent a petition and, therefore, that period 
is a period of limitation. Much. reliance 
was placed by the appellant's ` Counsel 
on a .decision of Krishnan Pandalai; J., in 
Narayana Ayyar v. Oficial Receiver, South 
`- Malabar, Calicut (2). There the respond- 
eut, the Official Receiver, filed a petition 
under ss. 4,53 and 54 of the Provincial 
Insolvency Act, against the appellant to 


declare his mortgage invalid as a fraudu- ` 


lent preference. ` The mortgage was exe- 
cuted on March 13, 1924 and the insolvency 
petition wag presented. ‘on June 16, 1924, 
on the re-opening of- the Oourt after vaca- 
tion, 7. e., more than three months from 
the date of the mortgage. The Subordi- 
nate Judge held that 5.10 of the General 
Clauses Act applied to extend. the time 
given by s. 54. The District Judge held 
that there was no warrant for such exten- 
sion as the-three months mentioned in 
s. 04 is not a period of limitation. In 
second appeal, -Krishnan Pandalai, J., 
held (1)-that -s. 10 of the General ` Clauses 
Act would not,’ by the proviso to that sec- 


tion, apply... to provincial insolvency pro- | 
‘of the. 


ceedings’ after the . amendment 
Limitation Act in 1922 by the insertion of 
s. 29 (2); (2) that 85. 4. of the Limitation 
Act applies though the effect is the same 
as: if ‘s.10 of the General - ‘Clauses Act 
applied: (3) that an insolvency ‘petition 
which by.s. 9 (1) (c) of the. Act should 
be presented. .within..three months of the 
act of -insolvency—in that 
gage would, if three 
as it did there 
the Court, be validly presented. on 
re-opening of the Court;. (£) that the period 
of three months mentioned in s. 54 isa 
period of limitation and nota condition 
precedent incapable of extension and a 
` valid- presentation under 8.9 of the Act’ is 
valid forthepurpose .of whole Act and 
(5) that the. appellant’s ‘mortgage was 
hence made within three months before 


months -expired 


the. presentation of the petition and, there-.” 


fore, it had to be considered whether “in 
other respects it amounted to a fraudu- 
lent preference. With great si, ‘to the 
learned Judge, I am unable to agree with 
bis conclusion thats. 54 provides a period 
-of limitation, 
lent preference is also an act of in- 
solvency’ upon. which a petition for ad- 
judication can be founded and s. 54 is, 


(2) (1933) M W N 1049; 150 Ind, Cas. 339; 39 L 
W 449; A I R 1934 Mad, 204; 6 RM 710. 


the transfer set aside - 


creditor to- his other creditors, 


case the mort- 


during the vacation . of 
‘the: 


“conclusion ‘reached by 


A transfer which is a fraudu-" 
‘present his insolvency petition. 
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as 1egards the period ofthree months, in 
my view, quite definite, It means that, 
if within three months from the date of 
the transfer, a petition for adjudication 
jis presented upon which the debtor is 
subsequently adjudicated .an insolvent, the 
transfer is liable tobe impeached as a 
fraudulent preference. As such, it is also 
an act of Insolvency. A debtor making 
such a. transfer knows that he is, within 
three months from the date of his transfer, : 
liable to have a petition in insolvency 
presented against him; the transferee 
creditor knows thathe is running -a risk 
within these three months _ of having 
thereafter as ‘a 
fraudulent preference, under the Insolven- 
cy Act; andI see no. warrant for sup- 
posing that. after the expiry of the three 


months the debtor, and the creditor are to 


be subject any longer to, their respective 
risks, As soon as. the: thrée months’ period 
bas expired, the transaction cedses to.. be 


'impeachable, under the Insolvency. Act and 


in my view, therefore, the transfer ceases on 
that day. to be impeachable under the Insol- 
vency Act and: in- my view, - therefore, the 
transfer ceases on’ that. ‘day “to be an act 
of insolvency, The object, of the Act is to 
prevent a debtor db the eve of his in- 
solvency from intentionally preferring a 
The Act 
specifies period of three months. Krishnan 
Pandalai, J., however, is of. the opinion 
that it can be more'than three months namely, 
that it can be some period just short of 
three months plus the vacation of the Court 
in whose jurisdiction the debtor i is. He 
thinks that any other view“ would lead 
to an impossible result betause in cer- 
tain cases it would cut down the period 
of three months: fromthe date of ingol- 
vency beyond which period no insolvency 


‘petition could be presented. He regards 


this as unreasonable. I do not see that it 
is as unreasonable as extending the period 
beyond that stated in the Act which 
would have the result. ee the risk 
of the debtor and: the transferee 
creditor beyond that re in s. 54. The 
Krishnan Panda- 
jai, J, can only be reached by looking 
forward from the date of the. act of in- 
solvency and giving a creditor three 
months’ time fromthe date in which to 
On the 
other hand, I .am of the view thats. 9 (1) 
(c) is a condition precedent. to the filing 
of the petition, that isto say, the petition- 
ing creditor, must, onthe day when he 


= 
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presents his petition, have in view some 
act of insolvency which the debtor has 
committed within the preceding three 
months. He has to see on that date, and 
on that date only, what acts of insolvency 
are available to him; andhe cannot make 
use of any act of insolvency which has 
been committed outside the period of three 
months asthat has ceased to be an act 
of insolvency. The English case of In re 
Banford; Ex parte Games (3) appears to be 
inpoint. There Thesiger, L.J., on page 
314* gays: 

“With regard to the other point, I will assume 
with Mr. Winslow that the execution of the deed 
was-an act of bankruptcy, and might have been 
set aside as an act of -bankruptcy, if any creditor 
had availed himself of it in sufficient time. 
But no creditor did avail himself of it, and the 
time for doing so has passed by. What then is 
the position of things under the bankruptcy 
law? Itappears to me that no consequence whatever 
can follow from an act of bankruptcy of which 
the creditors might have availed themselves if they 
had applied in time, but of which they did not 
avail themselves as an act of bankruptcy within the 
time ` -limited by Bankruptcy Act. This point was 
really ‘decided by Lord Justice Giffard in Allen 
v. Bonnet (4), where be said at page 5827; ‘It 
appearsto me to follow from. this section that 
where there is ‘a ‘deed which cannot be set aside 
under the Statute of Elizabeth, or generally as 
fraudulent .......- aban e including in the term a 
fraudulent preference......¢...-.- 
only as being an act of bankruptcy, the lapse 
of twelve months before any fiat issues, validates 
that which would otherwise be impeachable; and 
that, if a given “transaction of this description 
cannot be treated as a ground for adjudication, 
it cannot be treated as ‘having the consequences 
of an act of bankruptcy in any sense or for any 
purpose.” | 

The view there expressed is thatthe act 
of the debtor and his transaction are vali- 
dated as soon as the period stated has ex- 
pired. Taking a fraudulent preference as 
an act of insolvency, for the reasons I have 
already stated, s. 9 (1) (e) does not provide 
a period of limitation. If it does not do 
so inthe case of one act of insolvency, 
it cannot do so in relation to any act of 
insolvency. I am not impressed with 
another argument addressed to us, namely, 


that, where a person is under any actin - 


force entitled to do something, that person 
is not to be prevented from exercising 


that act by, asin this case, the closing of’ 


the Court for the vacation because, inmy 
opinion, general principles such as this 
cannot alter an act which by statute is 
defined asan act of insolvency, namely, 
a fraudulent preference of a creditor with- 
(3) (1882) 12° Oh. D 314, 
(4) (1877)5 Oh. D 577. 
— *Page of (1882) 12 Oh, D.—[Ead.] 
_ tPage of (1877) 5 Oh. D.—[Ed,| 


but solely and ` 
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in three months of the presentation of an 
insolvency petition, For these reasons 
I am of the opinion that the lower 
Court's decision was correct and this 
Civil Miscellaneous Appeal must be dismiss- 
ed with costs. 
Cornish, J.—I agree. I think the 
language of the Act itself makes it clear 
that s. 9 fixes the conditions and not a 
period of limitation to a creditor's right 
to present an insolvency petition. Section 
7 pyrovidesthat, ‘subject to the conditions 
specified in this Act’, if a debtor commits 
an act of insolvency, an insolvency petli- 
tion may be presented by a creditor 
andthe Court may on such petition ad- 
judicate the debtor insolvent. The con- 
ditions are specified in s. 9, which says, 
in sut-s.1 (6) that acreditor shall not be 
entitled to present a petition against a 
debtor ‘unless the act of insolvency on 
which the petition is grounded has oc- 
curred within three months before the pre- 
sentation of the petition’. So that, accord- 
ing tothe terms of the Act, the debtor's 
act ofinsolvency is the foundation of the 
ereditor’s right to present a petition to 
havethe debtor adjudicated, and unless 
the act of insolvency took place within 
three months: before the presentation of 
the petition, it’ will not serve to support 
the petition. This is the effect of the 
ruling in In re Banford, Ex parte Games 
(3), Again in Im re Maund; Ex parte Maund 
(5) where it was sought to amend.a peti- 
tion by adding creditors after more.than 
three months from the. date of ‘the act of 
bankruptcy it-was held that the amend- 
ment could not be made, because the 
Court had no power to make a persona 
petitioning creditor on any other ground 
than was prescribed by the Act itself, viz., 
by s.6(c) of the Baakruptcy Act, 1883: 
This section, it may be observed, was 
similar to s. 9(1) (c) of the Provincial 
Insolvency Act. ‘Then, if, as these authori- 
ties decide, an act of insolvency ceasés 
after the lapse of three months to be a 
valid ground of adjudication, it cannot 
bë made so by s. 10 of the General Clauses 
Act. This section adopts and declares 
the equitable rule that when a fixed period 
is given for doing 2 certain act, and 
the party bound to do it within that time 
is prevented by the act of the Court itself 
in being closed on the crucial date, the 
party may do the act on the Court's re- 
opening day. But no period is fixed by 
the Insolvency Act for presenting an 1n- 

(5) (1895) 1 Q B 194. e 
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solvency petition. What the Act provides 
is that a creditor shall “mot be entitled to 
present a petition grounded upon an act 
of insolvency which occurred more than 
three months before, - which is quite a 
different thing from saying that a petition 
may be presented within three months 
from the commission of an act of insol- 
vebty. 

Pandrang Row, J.— I agree with my 
Lord, the Chief Justice. 

AN, Appeal dismissed, 


ALLAHABAD HIGH COURT 
Oivil Revision Application No. 365 of 193+ 
December 12, 1934 
BENNET, J. 
RAM CHARAN DAS—Dgerenpant No, ]— 
APPLIOANT 
versus 
Musammat NAZHERAN AND anotarR— 
PLAINTIFF AND DEFENDANT—- 
OPPosITE PARTIES 
Agra Tenancy Act (III of 1926), s. 220—Zemindar 


making theka for certain peritod—Right to receive 
theka money sold—Surt by assignee for 


arrears— 
Suit lies in Revenue Court—Transfer of right to 
receive future theka money, whether invalid— 


Transfer of Property Act (IV of 1882), s. 6 (e). 

A zamindar made a theka and executed a sale 
deed subsequently, assigning his right to receive 
the theka money for future period. In suit by the 
assignee for arrears : 

Held, that the effect of the sale deed and of the 
theka was that the plaintiff was the person to whom 
the thekadar's rent was payable for the particular 
period and accordingly that the plaintiff was in the 
position of a lessor for those years and entitled to 
bring ?a suit against the thekadar in the Revenue 
Court in accordance with s.220, Agra Tenancy Act. 

Held, also that the transfer by the zamindar 
was not merely of the right to sue but of the right 
to receive the theka rent. If that rent was not 
paid then the transferee had a right to sus. The 
transfer was not merely of the right to sue and 
was not invalid under s. 6 (e), Transfer of Property 
“Acti 

_O. R. App. against an order of the As- 
sistant Collector, First Class, Moradabad, 
dated August 31, 1932, ; 

“Mr. 5. C, Das, for the Applicant. 

Mr. Shabd Suran, for the Opposite 
Parties. E l I 

Order.—This is an application in civil 
revision 1n which the only ground argued 
was one of jurisdiction, the allegation being 
that the trial Court had no jurisdiction to 
entertain the suit. I should have thought 
that the relief asked would be the usual 
one thatthe plaint should be returned un- 
der these circumstances to the plaintiff for 
presentation to the proper Court but the 
relief asked in, this revision is that this 
eCourt will dismiss the suit. That would 
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be impossible if this Court agreed that the 
trial Court had no jurisdiction. Another 
point to be noted is that the decree’ in 
question was passed by an Assistant Col- 
lector dismissing the suit of the plaintiff 
and directing the parties to bear 
their own costs. The plaintiff has not 
brought this application in revision but 
the application in revision is brought by 
Ram Charan Das defendant and he again 
asks the Court to do what the lower Court 
has already done, that is to dismiss the 
sult. The trial Court had found that the 
deed cf sale was executed prematurely 
and before the theka money has fallen due. 
This finding, [am told, has been reversed 
by the District Judge in first appeal and 
the District Judge has rémanded the suit 
to the trial Court for re-hearing. The object 
of this revision apparently is to get a 
decision from this Court that the District 
Judge was wrong in his order although 
that orderof the District Judge cannot be 
the subject of a revision by this Court and is 
not now before this Court. The circumstances 
are that atheka was made for ten years 
beginning with 1332 Fasli by defendant 
No. 2 to defendant No. 1, the applicant in 
revision. Defendant Mo. 2 the zamindar 
at a later date om November 1, 1930, 
executed a sale deed assigning the right to 
receive the theka money for the two years 
1338 and 1339 Faslito the plaintiff. 

The plaintiff has brought a suit for ar- 
rears of theka money. ‘The question was 
whether such a suit would lie in the 
Revenue Court. Section 220, Agra Tenancy 
Act, lays down that a suit by a lessor 
against a thekadar willlie in the Reve- 
nue Court. It is contended for the appli- 
cant that the applicantis not the lessor, 
Section 3 (6) Explanation, states that where 
the word “lundholder” is used with refe- 
rence toa thekadar it means the person to 
whom the thekadar’s rent is payable. 1 con- 
sider that the effect of the saledeed and 
ofthe theka is that the plaintiff is the 
person to whom the thekadar’s rent is pay- 
able for the two years 1338 and 1339 Fasii 
and accordingly that the plaintiff is in 
the position «f.a lessor for those years and 
entitled to bring a suit against the thekadar 
in the Revenue Couwt in accordance with 
s. 220, Agra Tenancy Act: Some further 
argument was made that the sale deed 
would be contrary to the provisions of s. 6 
(e), Transfer of Property Act: because the 
sale-deed was executed before the- theka 
money forthe years 1348 and 1339 fell due. 
Learned Counsel argued that in these 
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circumstances this was a transfer of a mere 
right to sue. I consider that the transfer 
was not merely of the right to sue but of 
the right to receive the theka rent. If that 
rent was not paid then no doubt the trans- 
feree had a right to sue. But the transfer 
was not merely of the rigbt to sue and was 
not invalid under s. 6 (e), Transfer of 
Property Act. No ground has been shown 


for interference in this revision, I dismiss 
the application with costs. - 
D. Application dismissed. 


LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 704 
of 1993 
July 1s, 1934 
RANG I Lat, J. 

AKBAR ALI AND OTHERS— DRORBEE-HOLDERS 
-—APPELLANTS 


VETSUS 
MEHR ALI KHAN AND oragrse— 


J UD@GMENT-DEBTOKS — RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art, 181—Satis- 
faction of decree by execution—Decree-holder compell- 
ed to restore property by subsequent proceedings— Decree, 
af revives—-Limitation, when begins to run- Execu- 
tion ° 

If asa result of execution a decree has been satis- 
fied and ifthe decree-holder is compelled to refund 
or restore the property as a result of proceedings 
taken subsequently by the judgment-debtor or by @ 
third party, the satisfied decree reviveson the refund 
or the restoration of the property and an application 
to execute the revived decree would be competent 
within three years from the time when the right to 
apply accrued to the decree-holder In such a case the 
starting point for an application would be the date 
when the decree-holder was compelled to refund the 
amount recovered by him. Where the High Court 
merely declares that the execution proceedings are 
ineffectual and it is the Executing Court that 
ordered restitution, the limitation begins to run from 
the date on which restitution takes place. Borojo 
Churchi v. Basudebo Das (1), relied on, 

Misc. F. ©. A. from an order of the Senior 
Sub-Judge, Gurdaspur, 


ber 16, 1932. 


Mr. Abdul Karim, for the Appellants. 

Mr. Mohsin Shah, for the Respondents. 

Judgment.—On November 30, 1922, a 
decree was passed by this Court for pos- 
session of two-thirds of the property in 


dispute against. the defendants in the 
following shares: Musammat Karim Bibi 
one-sixth of the whole, Abdulla and. 


Muhammad Hassan, one-fourth, Khair Din, 
one-fourth: | 

Khair Din had died during the pendency 
of the appeai and his sons, Akbar Ali and 
Asghar Ali, had” been substituted in his 
place as his ‘legal representatives, One 


dated Decem- 
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‘Ata Muhammad held a power of attorney 


from all the plaintiffs including Khair 
Din. Under this power of attorney, he 
applied for execution of the decree and 
obtained possession of the share decreed 
in favour of Khair Din's sons without ob- 
taining afresh power of attorney from 
them. This Court however set aside the 
order of the Executing Court so far as it 
related to the execution of the decree at 
the instance of Ata Muhammad as to the 
one-fourth share of Khair Din decreed in 
favour of his sons, Akbar Ali and Asghar 
Ali. In consequence of this decision, 
which was given on November 1, 1928, the 
judgment-debtors obtained possession of 
the one-fourth share in question on April 15, 
1931. On November 13, 1931, the sons of 
Khair Din applied for execution of the 
decree passed in their favour. That appli- 
cation has been dismissed because it was 
made more than three years after the order 
of the High Oourt, dated November 1, 
1928. The sons of Khair Din have ap- 
pealed to this Court. 

The Counsel appearing before me are 
agreed that the case is governed by 
Arf. 181, Sch. I, Limitation Act. The 


' learned Counsel for the appellants contends 


that the right to apply accrued on April 15, 
1931, when they were dispossessed, while 
the learned Counsel for tae respondents 
urges that the right to apply accrued on 
Novem ber, 1928, when the High Court set 
aside the order of the Executing Court so 
faras it related to the Execution of the 
decree atthe instance of Ata Muhammad 
as to the one-fourth share of the appellants. 
The appellants were in possession up to 


“April 15,1931, and it cannot therefore be 


said that theright to apply accrued to 
them before that date. It is difficult to see 
what relief they could have claimed if they 
had made an application before that date. 
The principle of law is that if asa result 
of execution a decree has been satisfied 
and if the decree-holder is compelled to 
refund or restore the property as a result 
of proceedings taken subsequently by the 
judgment-debtor or by a third party, the 
satisfied decree revives on the refund or 
the restoration of the property and an 
application to execute the revived decree 
would be competent within three years from 
the time when the right to apply accrued 
to the decree-holder. In Borojo Churchi v. 
Basudebo Das (1), it was held that in 


‘such a case the starting point for an 


(1) 107 Ind. Cas, 653; A I R 1928 Made152; I L T 
40 Mad. 11; (1928) M W N 83, 
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application would be the date when the 
decree-holder was compelled to refund the 
amount recovered by him. In the present 
case the High Court merely declared that 
the execution proceedings were ineffectual. 
It was the Executing Court that ordered 
restitution and that restitution took place 
on April 15, 19.1. I am of opinion, that 
under these circumstances no right to make 
aby application acerued to the appellants 
before April 15, 1931. 

1 therefore accept the appeal, set aside 
the order of the Court below and direct 
it to proceed with the application in ac- 
cordance with law. Appellants’ costs to 
be paid by the respondents. 

D Appeal accepted. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 957 of 1432 
December 13, 1934 
Ganea Natu, J. 

SHEO SAHAJ—PLAINTIFF — APPELLANT 
VETSUS 
GANGA SAHAI AND OTUEBRS— RESPONDENTS 

Agra Tenancy Act (III of 1926), s. 295-Suit by 
co-sharer for share of profits against lambardar— 
Plaintiff, whether entitled {0 future interest at | per 
cent, per mensem. 

In a suit for profits against the lambardar the 
plaintiff co-sharer is entitled to simple interest at the 
rate of | per cent, per mensem on his share of profits 
from the date when they became divisible till actual 
realisation. Muhammad Abdul Jalil Khan v. Muham- 
mad Abdul Salam Khan (1), relied on, 


S.C. A. from a decision of the Second 
Additional District Judge, Cawnpore, dated 
November 14, 1931. 

Mr. 8. N. Verma, for the Appellant. 

Mr. R. C. Ghatak, for the Respondents. 

Judgment.—This is a plaintiff's 
appeal and arises out of a suit brought by 
him against the respondent for his share 
ef profits. He has been given a decree for 
Rs. 72-3-1 with interest at 12 per cent. 
per annum from the date on which the pro- 
fits of 1335 Fasli became due up to the 
date of the decree and future interest at 
6 per cent. per annum and proportionate 
costs in both Courts, 

It has been urged by the learned Counsel 
for the appellant that ihe lower Appellate 
. Court should have awarded him future in- 
terest at the rate of 12 per cent. per annum 
and-not at 6 percent. I think the conten- 
tion of the learned Counsel is well-founded, 
ə There is no reason why the principle under- 
lying S.. 225, Agra Tenancy Act, should 
not be applied to future interest after 
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the decree up to the date of realisation. 
Accordingly, in a suit for profits against 
the lambardar the plaintiff co-sharer is en- 
titled to simple interest at the rate of 1 
per cent. per mensem on his share of profits 
from the date when they became divisible 
till actual realisation. The same principle 
was held in Muhammad Abdul Jalil Khan 
v. Muh mmad Abdul Salam Khan (1). 

It is therefore ordered that the appeal 
be partly allowed, the decree of the lower 
Court be amended inasmuch as the plaint- 
iff shall get future interest also at the rate 
of | per cent. per mensem, Parties shall 
get and pay costs in proportion to their 
success and failure. 

Appeal partly allowed. 

(1) 137 Ind. Oas. 166; A I R 1932 All 178; (1939) A L 


J 93; L R13 A 29 Rev; 16RD 110; Ind, Rul. (1932) 
All 278. 





OUDH CHIEF COURT 
Criminal Appeal No. 274 of 1935 
August 20, 1935 
SRIVASTAVA, J. 

W. J. PHILLIPS — APPELLANT 
VETSUS 

EMPEROR— OnPLAINANT—RESPONDENT 

Penal Code (Act XLV of 1860), s. 497.—Prosecu- 
tion under— Whether barmed by 3.6), Divorce Act 
(IV of 1869)—Adultery, evidence as to—Inference 
from circumstances—Circumstances must be such ag 
to fairly justify inference that sexual intercourse 
took place—Charge under s. 497—Dates of alleged 
commission of offence not definitely specified—Charge, 
if defective, 

Section 61 of the Divorce Act does not forbid the 
Crown to prosecute and punish an alleged adulterer 
under s. 497, Penal Ocde, when moved to do sọ by 
an injured husband who is entitled to relief under 
the Divorce Act. What s. 61 forbids is a civil 
suit for damages. F. Bwye v. Kirk (3), relied on. Íp. 
&; col 

Direct evidence of the fact of adultery can rarely 
be possibie. It has to be inferred from circumstances, 
but the circumstances must be such as to fairly 
justify the inference that sexual intercourse took 
place, [p 9, col. 2.] 

Where a charge for adultery under ss. 497, Penal 
Code, was sufficiently definite as regards the places 
where the offence was said to have been committed 
but as regards the dates it was not possible to 
assign particular dates on which sexual intercourse 
took place in one of the places : 

Held, that it was enough to specify the period 
within which the offence was alleged to have been 
committed and that the omission of the precise 
dates had not in any way prejudiced the accused. 
Bhola Nath Mitter v. Emperor (D and E. G. Hunter 
v, Emperor (2), relied on. 


r. A. against an order of the Sessions 
Judge, (fonda, dated May 4, 1935. 
Mr. Moti Lal Saksena, for the Appel- 
lant. 

Mr. H. K. Ghosh, Government ` Advocate, 
for the Crown. 
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Judgment.—This is an appeal by W. J. 
Phillips against the order dated May 4, 
1935, of the learned Sessions J udge of 
Gonda convicting him of the offence of 
adultery under s. 497, Indian Penal Code 
and sentencing him to six months’ rigorous 
imprisonment. The charge framed against 
the appellant as subsequently amended in 
the Sessions Court was as follows: 

“That you from March last to the beginning of 
September last {1934) had been having sexual inter- 
course with Mrs. Beatrix May Roots at Gonda in the 
bungalow of the complainant and also between 
Oolonelganj and Chowkaghat Railway Stations whom 
you knew or had reason to believe to be the lawfully 
wedded wife of Mr, S. J. Roots, a guard in B. N. W, 


Railway, without the connivance or consent of her 
husband”, 


The facts of the case are briefly these: — 

Mr. Roots (aged 49 years) married Mrs. B. 
M Roots, (aged 31) on February 28, 1922. 
As a result of this union five children have 
been born to them, the eldest of whom is 
Lona, a girl of eleven years and the 
youngest is a child of two years. Mr. 
Roots is attached to the office of the D. T. 5., 
Gonda of the B. and N. W. Railway but has 
to work at times in the Local Control Offce. 
He has to perform night duty either from 
4P.mM. to midnight or from midnight to 
8 4. Me when he works in the Local Control 
Office. The accused® Phillips is a bachelor 
and his age as given by his Counsel is 
about twenty-three years which judged by 
his appearance might well be correct. The 
learned Sessions Judge has estimated his 
age to be about twenty-five. Since Decem- 
ber 1933, the accused had been residing in 
a house next doorto Mr. Roots. He also 
began to board with Mr. and Mrs. Roots 
since March 1934, although he continued to 
live in his own quarters. About the middle 
of the same month Lona and her younger 
brother and sister were sent to Mussoorie 
for , education. Since then the only 
persons in the house were Mr. and Mrs. 
Roots and their infant baby about 11 
months old. In June 1934 Miss H. Ross, 
the sister of Mrs. Roots, also began living 
with them. 


According to the case for the prosecution 
in June 1934, Mrs. Roots went to Mussoorie 
to fetch Lona who was suffering from 
eczema. The accused Phillips also 
accompanied Mrs. Roots without her 
husband's knowledge. In the first week of 
July 1934 Mr. Roots went to Bombay and 
a day or two after it, on July 3, Mrs. Roots 
went to Lucknow with Lona by the after- 
noon train which reaches Lucknow about 
5-30 P. m, with a view to get Lona treated 
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by some doctor there for eczema. They 
passed the night in the ladies’ waiting 
room at the Lucknow Junction Station of 
the B. and N. W. Railway. Mrs. Roots and 
Lona returned to Gonda by the 8-30 4. mM. 
train the next morning. Phillips was the 
guard of the train by which Mrs. Roots 
went to Lucknow as well as of the train 
by which she returned to Gonda. In the 
same month of July itis alleged that on 
one occasion Lona, when she was sleeping 
on the same bed with her motherin the 
bed-room, woke up after midnight and 
saw Phillips accused lying by her mother’s 
side with his head onthe latter's bosom. 
On being questioned by Lona the mother 
replied that he was a ghost. It is also 
alleged that when Mr. Roots used to be in 
his office during the day time Phillips was 
in the habit of going to the house and he 
and Mrs. Roots used to lock themselves 
up in the bed-room from 12 to about 3 P. M. 
In September 1934, there were quarrels 
between the husband and the wife which 
resulted in Mrs. Roots leaving her 
husband’s protection and taking up 
residence in Mewati Mohalla in Gonda. 
Phillips either resigned or was dismissed 
from his service in November 1934 and it is 
alleged that Phillips has since then been 
living with Mrs. Roots. Lona was sent 
back to Mussoorie a few days before ber 
mother left her husband’s protection in 
September and was brought back to Gonda 
by her father inthe middle of November. 
It is said that when Mr, Roots was returning 
from Mussoorie on the way between 


‘Lucknow and Gonda, Lona for the first time 


told her father everything about the miscon- 
uct of his wife. ; 
: On November 5, 1934, Mr. Roots filed a 
complaint against Phillips under s. 497, 
Indian Penal Code, in the Court of the 
District Magistrate, Gonda. Five days 
later he also filed a petition for divorce in 
the Court of the District Judge, Gonda, 
making Phillips’ a co-respondent on the 
charge of adultery and claiming Rs, 7,000 
as damages against him. The same day 
Mrs. Roots also filed an application for 
judicial separation and alimony against her 
husband. | 
The learned Sessions Ju:ige has classified 
the acts of misconduct of the accused 
Phillips as sought to be proved by the 
prosecution evidence under the followiag 
seven heads:— 
A. Dehra Dun incident. ; 
B. The incident of Lucknow Junction, 
dated July 3, +. ° 
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C. The up-journey to Lucknow on 
July 3. 

D. Down journey dated July 4. 

E. Mid-day visits to Mr. Roots 
bungalow. 

F. Ghost story. 

G. Residence of Phillips with Mrs. 


Roots after she left her husband's 
protection. 

Of these O, D,E and F relate to offences 
committed within the jurisdiction of the 
learned Sessions Judge and are covered 
by the charge framed against the accused. 
‘The other three namely A, Band G, though 
outside the charge, have been sought to be 
used by way of corroborative evidence. 
Out of the first mentioned four heads the 
learned Sessions Judge held the acts of 
adultery dealt with under C and F to be 
proved. As regards D and E he gave the 
accused the benefit of doubt. As regards 
the remaining three, his findings were 
against the accused in respect of all of 
them. 

The first contention urged on behalf of 
the appellant is that the charge framed 
against him is defective inasmuch as it did 
not definitely specify the dates of the alleged 
commission of the offence and did not give 
sufficient particulars. In my opinion the 
contention is without force. The charge is 
sufficiently definite as regards the places 
where the offence is said to have been 
committed, namely ‘1’ the bungalow of the 
complainant, and (2) between Colonelganj 
and Chowkaghat Railway Stations. As 
regards the date it was impossible to assign 
particular dates on which sexual intercourse 
took place in the bungalow. In thecircum- 
stances it was in my opinion enough to 
specify the period within which the offence 
was alleged to have been committed. A 
Similar view was taken in Bhola Nath Mitter 
v. Emperor, 81 Ind. Cas. 709 (1) and E.G. 
Hunter v. Emperor, 22 Cr. L. J. 382 (2), I 
am sitisfied that the omission of the precise 
dates has notin any way prejudiced the 
accused. I therefore overrule the conten- 
tion. 

Next it was argued that s.61 of the 
Divorce Act was a barto the prosecution of 
the appellant. This section provides that 
no person competent to present a petition 
under ss, 2 and 10 of the Act shall maintain 
asuitfor criminal conversation with his 
wife. Itisargued that the’ policy of the 


(1) 51 O 488; 81 Ind. Cas. 709; 28 O WN 323; AI 
R 1924 Cal. 616 25 Or. L J 997. 

(2) 22 Or. I. J 382; 61 Ind, Cas, 238; 2 UPL R (A) 
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legislature in enacting this section was that 
inthecase of persons governed by the Act, 
no criminal prosecution should be maintain- 
ed at the instance ofthe husband on the 
charge of the adultery of the wife and that the 
only remedy allowed to the husband in such 
cases should be by means of a proceeding 
for dissolution of marriage under the Act 
on the ground of adultery. I find myself 
unable to accede to the argument. Section 
497 of the Indian Penal Oode makes no 
such exception. If the legislature intended 
that a husband who is entitled to relief 
under the Indian Divorce Act should be 
prevented from maintaining a prosecution 
unders. 497, Indian Penal Code, it was to be 


‘expected that it should have made distinct 


provision to that effect, more particularly as 
adultery is not regardeda criminal offence 
under the English Law. It may be noted 
that formerly an action to recover damages 
for criminal conversation was maintainable 
under the English Common Law at the 
instance of the husband against the 
adulterer, butthis form of action has now 
been abolished by s.59 of the Matrimonial 
Causes Act, 1859. The words used ins. 61 
of the Indian Divorce Act are “suit for crimi- 
nal conversation with his wife.” To my mind 
the use ofthe word, “suit” indicates that 
what the section forbidsis a civil suit for 
damages. The word ‘suit’ seems hardly 
appropriate to a criminal prosecution. The 
learned Counsel for the appellant has been 
unable to cite any authority in support of 
his argument. On the contrary a similar 
argument was advanced in Fl’, Bwye v. Kirk 
108 Ind. Cas. 381 (3) and it was held by a 
learned Judge ofthe Lahore High Court 
that s.61 of the Indian Divorce Act does not 
forbid the Crown to prosecute and punish 
an alleged adulterer under s, 497, Indian 
Penal Code, when moved to do so by an 
injured husband who is entitled . to relief 
under the Divorce Act. I entirely agree 
with this opinion. 

Some arguments were also addressed as 
regards the admissibility of evidence with 
regard to alleged acts of misconduct not 
included within the charge. It was further 
argued that in any case the findings of the 
learned Sessions Judge in respect of the 
incidents dealt with under the heads A, B 
and G were not correct. The learned 
Sessions Judge was of opinion that evidence 
of acts of adultery subsequent to the date 
of the act charged and at places other than 
Gonda would be admissible for the purpose 


(3) 29 Or. L J 382; 108 Ind. Oas. 381; AIR 1928 
Lah. 50; 10 Lah. L J 250, 
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of showing the character of previous acts 
of improper familiarity. Iam inclined to 
agree with this opinion. Butin view of the 
fact that proceedings under the Indian 
' Divorce Act in which the appellant figures 
aga co-respondent are pending between 
Mr. and Mrs. Roots, I am anxious not to 
express any opinion orto record any find- 
ing beyond what is absolutely necessary 
for the decision of the appeal. I therefore 
propose to confine mi self to the acts of mis- 
conduct included within the charge and to 
deal with them on the assumption that the 
corroborative evidence is admissible and 
establishes certain acts of adultery other 
than those forming the subject of the 
charge. 

Turning now to the two counts on 
which the Jearned Sessions Judge has 
held the charge established against the 
accused, the first of them is the up-journey 
from Gonda to Lucknow on July 3. The 
evidence in respect of this incident eon- 
sists of the statements of Lona, P. W. 
No. 2, Wasdell, P. W. No. 5 and 
Khwaja Sultan, P.: W. No. 10. The 
whole of the statement of Lona as made 
in examination-in-chief is as follows:-— 

“We started from here by the 1 pP. Mm. train, 
We travelled in a 2nd class compartment. After 
we had proceeded sonie 2 or 3 stations from 
Gonda, Phillips removed me to the ice-vendor's 
compartment saying I might have some ice and 
lemonade, ete., there. When the train started from 
that station I saw Phillips get into that very 
compartment in which my mother was travelling. 
When I came away from my mother’s carriage to 
the ice-vendor’s compartment, there was none else 
in my mother’s compartment except my mother. 
I stayed in the ice-vendor’s compartment up to 4 


or 5 stations and ‘then Phillips came and took 
me back in my mother’s carriage”. 


Wasdell, P. W. No. 5, who was the 
driver of the train, has deposed that he 
saw Phillips taking the girl to some other 
compartment but did not’ see where she 
was kept. 
who was the Travelling Ticket Checker 
of that train, has stated that he saw the 
little girl in the ice-vendor’s compartment 
between Maijapur and Chaukaghat 
Railway Stations, This is the entire relevant 
evidence on this part of the case. There 
is absolutely no evidence to show how long 
Phillips remained in the second class 


compartment after Lona had been removed _ 


from it. Nor is there any evidence at 
all as to whether any other passenger 
entered the compartment or not during 
the time that Lona was in the ice-vendor’s 
compartment. Prosecution Witness No. 5 
Wasdell admits in cross-examination that 


Khwaja Sultan, P. W. No. 10, 
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the guard of the train has to give ex- 
change signalsat each station. He further 
stated as follows :— 

“During the up-journey the driver remains on 
the right side and the fireman remains on the 
left side. So during the up-journey the exchange 
signals given by Phillips must have been received 
at all the stations by the fireman, so I could not 
say from where those signals were given, whether 
from the brake van or from anywhere else If 
exchange signals were given in the up train 
from any carriage other than the brake van, the 
fireman could see the same, If there is any 
irregularity in this matter the ‘fireman is supposed 
to bring it to my notice. During the up-journey 
that day the fireman did not report any such 
irregularity to me”, 

It is true that direct evidence of the fact 
of adultery can rarely be possible. It has 
to be inferred from circumstances, but 
the circumstances must be such as to 
fairly justify the inference that sexual 
intercourse took place. Inthe present case 


the act of the appellant in removing Lona 


from the second class compartment might 
at best be regarded as a preparation for 
the commission of the offence, but this is 
not enough. The question is whether the 
facts proved justify a reasonable inference 
of sexual intercourse having actually taken 
place. Considering the fact that it was 
day time and the train was stopping at 
short intervals at each station and the 
appellant had to attend to his duties as 
guard of giving signals, etc., at each station, 
and in the absence of evidence as to the 
period of time during which the appellant 
was in the compartment of Mrs. Roots 
it seems that even assuming that crimian] 
intimacy had existed between them, it 
appears very doubtful if the offence of 
adultery was actually committed on this 
occasion. It may be noted that sexual 
intercourse 1s a necessary ingredient of 
the offence under s. 497,. Indian Pena] 
Code. Nothing short of it would justify 
a conviction under that section. Even 
though the conduct of the appellant in 
removing Lona to another compartment 
is not free from suspicion, yet taking all 
the circumstances into consideration I 
am of opinion that the appellant is 
entitled to get the benefit of doubt. I 
accordingly hold that the fact of his hav- 
ing committed adultery on this occasion 
has not been established. 

Next we have to deal with the ghost 
story. The only evidence in support of 
it is the statement of Lona. I have al- 
ready mentioned what the girl has said 
on this point. There is one part of the 
girl's statement in cross-examination which 
seems to have been overlooked by the 
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learned Sessions Judge. She stated that 
the occurrence took place 10 or 12 days 
after she came from Mussoorie. She further 
stated that from the day she came to 
Gonda her father attended night duty 
from midnight to morning for seven days 
and that he attended office from 4P. Mm. 
to midnight in the next week. ‘Thus it 
is clear that on the night of the occurrence 
Mr. Roots was on duty onlyup to mid- 
night. Lona has further stated that when 
her father was relieved from his duty at 
midnight heused to return home at once 
and used to reach home by 12-15 a. m. She 
further stated that on such nights her 
aunt used to sleep in the bed-room. If these 
statements are coupled with the statement 
that the occurrence took place after mid- 
night, some 3 or 4 hours after she had 
retired to bed at about 10 P. m., it follows 
that Mr. Roots was, at the time of the 
occurrence, in the house sleeping in the 
dining room and that Miss Ross, the sis- 
ter of Mrs. Roots, was in the very room 
in which the occurrence took place. It 
is in the highest degree improbable that 
the appellant as well as Mrs. Roots 
should both be so daring as to 
share the bed together under such cir- 
cumstances. I am therefore unable to 
believe this fanciful story. Admittedly 
the girl Lona is living with her father 
ever since her return from Mussoorie. There 
ean be no doubt that she is under her 
father’s influence. She seems to have 
“been tutored in respect of the story. I 
therefore disbelieve this part of her state- 
ment and hold that this occurrence also 
has not been proved. 

This disposes of the two incidents which 
have been held proved by the learned 
Sessions Judge. The learned Government 
Advocate also tried to support the convic- 
tion by impugning the finding ofthe learn- 
ed Sessions Judge in respect of the midday 
visits of Phillips to the bungalow of 
Mr. Roots. The prosecution evidence in 
respect of this matter is to the effect that 
Phillips used frequently to go to Mrs. Roots 
about midday and to stay with her till 
about 3 P. m. on those dates when Mr. Roots 
happened to be in the office during the 
day. It is alsosaid that they used to be 
closetted in the bed-room which was bolted 
from inside. The witnesses admit that 
the said bed-room has transparent glass 
panes without any curtain behind them. 
None of the witnesses says that he ever 
esaw them in any compromising position. 
Admitted?y, there is no sitting room in 
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the house and they could therefore sit 
only either in the bed-room or in the'. 
dining room. It is also admitted that- < 
Miss Ross and Lona used to be present - 
at the time of these visits, but it is said 
that Miss Ross used to be sent out to the 
verandah to watch the tailors work and. 
Lona to the ante-room with the little © 
baby. In ‘the circumstances although it 
is not impossible that an act of adultery 
might have taken place at some of these 
visits yet I think that in view of the 
lack of privacy in the .room and the 
presence of other inmates in the house 
the learned Sessions Judge was fully 
justified in giving the accused the benefit 
of doubt. Icannot therefore see my way 
to disagree with the finding of the learned 
Sessions Judge on this point. 

The result, therefore, is that I allow the 
appeal, set aside the conviction and 
sentence of the accused under section 497, 
Indian Penal Code, and direct that the 
bail bond of the appellant, who is on bail 
be discharged. 

N. i Appeal allowed. 


LAHORE HIGH COURT 
Civil Revision Petition No. 514 of 1934 
October 24, 1934 
BLACKER, J. 
PREM KISHAN DAS—DEFENDANT— 
PETITIONER 
versus 
PEOPLES BANK oe NORTHERN 
INDIA, Lro., LAHORE— PLAINTIFEF— 


OPPOSITE PARTY 

Civil Procedure Code (Act V of 1908), s. 115—No 
substantial injustice committed by lower Court: in 
exercise of jurisdiction—Reviston, if lies—Compantes 
Act (VII of 1913), Sch. I, Table A, Art. 27--For- 
feiture of share—One of Articles of Association 
contemplating interval between forfeiture and disposal 
of share~That value of share is value at time of 
bringing suit, held not unreasonable. 

Where thare has been no substantial injustice 
committed by the lower Uourt in the exercise of. 
its jurisdiction no revision lies. 

The language of one of the Articles of As- 
sociation of the respondent Bank clearly implied an 
interval between the forfeiture and the disposal of 
the share. In a suit for value of such share: 

Held, that there was no obligation on the Direc- 
tors to sell or ascertain the value of a forfeited 
share the moment thatit was forfeited, and that the 
decision that the value of shares should be the 
value at the time of bringing the suit was by no 
means incorrect and was certainly not in any way 
perverse or unreasonable. 


C. R. P. from the decree of the Small 
Qause Court Judge, 4 ahore, -dated April 
5, 1934. 
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Mr. Lok Nath, for the Petitioner. 

<: Mr. Basant Krishan Khanna, for the 

‘Opposite Party. 

. .Order—The respondent's Counsel has 
` raised an objection that this revision does 
not lie and I find myself, after considera- 
‘tion of the matter, in agreement with 
him. It is clear to me that there has 
been no substantial injustice committed 
by the: lower Court in the exercise of its 
jurisdiction and in facton going through 
the matter it appears to me that the 
.decision of the lower Court was in fact 
correct. J am unable to see that the 
Articles of Association of the Peoples Bank 
laid any obligation on the Directors to 
sell or ascertain the value of a forfeited 
share the moment that it was forfeited, 
and in fact it does not seem to me pra- 
cticable for them to have done so. Article 27, 
Companies Act, 1913, clearly lays down 
that a forfeited share may be sold or 
otherwise disposed of on such terms and 
in such manner as the Directors think 


fit. The language of Art. 37 of the 
Articles of Association of the respond- 
ent Bank clearly implies an interval 


between the forfeiture and the disposal 
of the share and ® is only natural that 
there should be such an interval, Nor 
can it be said that this ts a case of in- 
justice, though it may be one of hardship 
on the present petitioner in that the value 
of bis shares had fallen to nothing by the 
time the Bank decided to take action. In 
another case, the shares might well have 
risen. It seems to me therefore that the 
learned lower Court’s decision that the value 
of the shares should he the value ai the time 
of bringing the, suit is by no means in- 
correct and is certainly not in any way 
perverse or unreasonable. 
; _ therefore dismiss the application with 
costs. 


D, Application dismissed. 


ey, 


__OUDH CHIEF COURT 
Revision Application No. 14 of 1934 
August 8, 1935 
Kine, C. J, AND ZIA-UL-HASAN, J. 
Babu BALAK RAM—PraintiFr - 
APPLICANT 
VETSUS 
Mr. RAMJIWAN LAL DIKSHIT 
—DEFENDANT Oppostta PARIY 
Civil Procedure Code (Act V of 1908), s, 115, Sch. IT, 
paras, 15, 16-~Award—Objections to validity of award 
rejected— Judgment in terms of award—Finality of— 
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Revision against decree, if maintainable—Jurisdiction 
under s. 115— Discretionary nature of. 

Where an objection to the validity of an award is 
rejected and the Court proceeds to pronounce judg- 
ment and passa decree in terms of the award, the 
decree is final and cannot be challenged either by 
way of appeal or revision. The applicant will be 
debarred from obtaining redress under s. 115, Civil 
Procedure Code, even iithe arbitrator had exceeded 
his jurisdiction or had acted without jurisdiction. 
Lutawan v. Lachya (3) and Ajudhia Prasad v. 
Badarul Husain (7), followed. Ramaswami Chettiar 
v Venkatarama Aiyar (8), Salebhat Abdul Kader 
Basrat v. Baisafiabu (D and Debiruddin v. Amina 
Bibi (10), not followed. Lilaram v. Balchand (11), 
distinguished, Ghulam Jilani v. Mohamad Hasan 
(1), explained and followed. 

Per Zia-ul-Hasan, J.—It is doubtful if their 
Lordships of the Judicial Committee intended to lay 
down in Ghulam Jilani v. Mohamad Hasan (1), 
a univergal rule that in no case whatsoever an order 
passing a decree in terms of an award of arbitrators 
is revisable by the High Court. [p. 14, col. 1.] 

The jurisdiction vested in the High Oourt by s. 115 
of the Code of Civil Procedure is only discretionary 
but to say that 56.115 does not apply to cases in 
which a decree has been passed in terms of an award 
is to take away that discretion altogether in such 
cases, a conclusion which is not warranted by the 
terms of s 115 or by any other provision of the 
Code. [p. 14, col. 2.] 

R. App. against the order of the Munsif, 
Fatehpur, at Bara Bankı, dated October 31, 
1933. 

Mr. B. K. Dhoan, for the Applicant. 

Messrs. L. S. Misra and S. K. Shukla, for 


the Opposite Party, 

King, C. J.—This is a plaintiff's applica- 
tion for revision of a decree passed by the 
learned Munsif of Fatehpur in terms of 


an award by an arbitrator. 


A preliminary objection has been taken 
that this Court has no jurisdiction to 
entertain this application. 

The suit was for the ejectment of the 
defendant from a house and for certain 
sums of money as rent of the house. The 
defendant pleaded that there wag no con- 
tract of tenancy between him and the 
plaintiff and he was occupying the house 
by agreement with the plaintiff because 
the plaintiff owed his father a sum of 
money. The parties agreed to submit the 
matters in dispute to arbitration. An 
arbitrator was accordingly appointed who 
submitted an award. ‘The plaintiff raised 
certain objections to the validity of the 
award. These objections were all over- 
ruled and the Oourt proceeded to pronounce 
judgment io terms of the award, under 
para. 16, Sch. II, Civil Procedure Code. 

The question is whether the decree, which 
followed upon the judgment so pronounced, 
is liable to interference in revision under 
s. 115 of the Code of Civil Procedure. Under 
para. 16 (2) of the Second Schedule of the 
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Code of Civil Procedure it is expressly pro- 
vided that no appeal shall lie from such 
a decree except in so far as the decree 
is in excess of, or not in accordance with, 
the award. Inthe present application the 
applicant does not assert that the decree 
is in excess of, or not in accordance with 
the award; so it is clear that no appeal 
lies against the decree. For the proposi- 
tion that the revisional jurisdiction of this 
Court is also barred, reliance is placed 
mainly upon the decision of their Lordships 
of the Privy Council in the case of 
Ghulam Jilani v. Muhammad Hasan, 29 I A 
öl (1). At page 60* their Lordships observed 
that they were inclined to agree with the 
view expressed by a certain learned Judge 
that, in the case of an award, revision 
would be more objectionable than an 
appeal. They also go on to say:— 

“If an application in revision were admissible in 
a case like the present the finality of any award 
would be open to question. Their Lordships how- 
ever are of opinion that such an application is in- 
competent”, ; 

It is argued for the applicant that in 
the case cited the validity of the award 
was not challenged on the ground that 
the arbitrator had exceeded the terms of 
reference, which is the principal ground of 
attack in the present case. It is true that 
in the case before their Lordships the 
validity of the award was challenged on a 
different ground, but it appears to me 
that their observations are made in general 
terms and are applicable to other grounds 
of attack upon the validity of an award. 
If an application for revision was not main- 
tainable in the case before them, it seems 
difficult to hold that it could be maintain- 
able in the case before us. 

The view in Oudh seems to have been 
consistently against the maintainability of 
an application for revision in a case like 
the present. Inthe case of Sheo Paltan v. 
Sukhdeo Singh, 26 O C 107 (2) where in a 
pending suit a reference had been made 
to arbitration andan award had been 
made and a decree passed in accordance 
with it, it was held that the objections to 
the award on the ground of invalidity from 
any cause whatever should be decided 
by the Court which made the order of 
reference and by no other Court. Hence 
no revision could be entertained under 


(J) 29 I A 51; 290 167; 4 Bom. LR 161; 12 MLJ 
717; 60 W N 226; 8 Sar, 154; 25 PR 1902 


PO. 
(2) 260 O 107; 74 Ind, Oas.. 401; A I R 1923 Oudh 
235. 





*Page of 29 *, A.—[Ed.] 


BALAX'RAM V. RAMJIWAN LAL (OUDH) 


158 I O 


s. 115. The learned Judge who decided 
this case followed a Full Bench decision 
of the Allahabad High Court in Lutawan v. 
Lachya, I L R 36 All. 69 (3). It is clear that 
on, the view expressed in this decision the 
application for revision is incompetent 
and it makes no difference on what 
ground the validity of the award is 
being challenged. To the same effect are 
the decisions in Baldeo Sahai v. Abdur 
Rahim, 9 O W N 191 (4); Krishna Behari 
v. Muhammad Ismail, 10 O W N 669 (5) 
and Rup Narain v, Nandrani, 11. OWN 
1203 (6). In all these cases it was ‘held’ 
that no application for revision could be 
entertained against a decree passed in 
terms of an award. The view of this Court 
therefore is clearly opposed to the compe- 
tence of this application for revision. 

The Allahabad High Court also has 
adopted a similar view. The Full Bench 
ruling in Lutawan v. Lachya, I L R 36 All. 
69 (3) is the principal authority of that 
Court. In that case it was held that 
where an objection to the validity of an 
award, which might have been 
raised under Art. 15 of the Second Schedule 
of the Code of Civil Procedure, is not raised 
within the time limited, or, being raised, 
is rejected and the Court proceeds to pro- 
nounce judgment and to frame a decree, 
no appeal will lie except on the grounds 


stated in Art. 16 of the same schedule. In 
that case the question was whether 
an appeal lay, and that ques- 
tion was answered in the negative 


but in view of the pronouncement of their 
Lordships of the Privy Council referred 
to above, we think it follows that if no 
appeal lies no revision will lie. The 
learned Chief Justice in his judgment at 
page 74* makes the following observa- 
tions: 

“I have already pointed out that the present Oode 
expressly authorises the Court making the order 
of reference to entertain objections taken on the 
ground of the invalidity of the award. It seems to 
me that it was the clear intention of the legislature 
by this amendment of the Code that objections to 
the award on the ground of invalidity from any 
cause whatever should be decided by that Court and 
by no other Court B | 

On this view it is clear that, whatever 
the ground of objection may be 


(3) 36 A 69; 21 Ind. Cas. 989; 12 A L J 57. 

(90 W N 191; 137 Ind. Oas. 151: A I R 1989 
Oudh 156; Ind. Rul. (1932) Oudh 222. 

(5) 10 O WiN 669; 150 Ind. Oas, 29}; A I R 1933 
Oudh 327;:6 R O 634. 

(6) ILO W N 1203; 152 Ind. Oas, 90; 7 R O 187; 
A I R1934 Oudh 494, 
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if the objection could be taken 
before the Court which made the 
reference, and was taken (as inthe present 
case) and was rejected, then the decree 
passed in terms of the award is final 
and cannot be challenged either by way of 
appeal or revision. In a subsequent case 
before a learned Single Judge of the 
Allahabad High Oourt Ajudhia Prasad v. 
Badarul Husain, I L R39 All 489 (7) the 
learned Judge quoted the passage cited 
above from the previous Full Bench ruling 
and observed that he was completely in 
-agreement with that view, 

For the applicant reference has been 
made to the case of Ram1swami Chettiar v. 
Venkatarama Aiyar, A 1R 1926 Mad 201 
(8). In that case the question arose whether 
the High Qourt could interfere in revision 
under e. 115 of the Code of Civil Procedure 
with a decree passed in terms of an award. 
The validity of the award was challenged 
(as in the present case) on the ground that 
the arbitrator had gone outside the scope 
of the order of reference and therefore his 
award was made without jurisdiction. The 
learned Judges followed the decision of 
the Bombay High Court in Salebhai Abdul 
Kader Basrai v. Baisafiabu IL R 36 Bom. 
109 (9) and held that they could interfere. 
The ruling of the Bombay High Court 
mentioned above interprets the decision in 
Ghulam Jilani’s case (1) as leaving a loop- 
hole for interference in revision. Their 
Lordships held that the Privy Council de- 
cision should not be interpreted as debar- 
ring an applicant from obtaining redress 
under s. 115 of the Code of Oivil Procedure 
if the arbitrator had exceeded his juris- 
diction or had acted without jurisdiction. 
1 do not think that the pronouncement of 
their Lordships of the Judicial Committee 
can be whittled down in the manner sug- 
gested. This Bombay ruling was consider- 
ed in the decision of Judicial Commis- 
sioner’s Court mentioned above Sheo 
Palian v. Sukhdeo Singh, 26 O C 107 (2) and 
the learned Judge deliberately preferred to 
follow the Allahabad view in the Full 
Bench case and refused to follow the view 
taken in this Bombay ruling. 

The case of Debirul Din v. Amina Bibi, A 
IR 1925 Cal. 475 (10) has also been cited but 
this does not seem to me to give any good 
reason for the view taken. Itis true that 


(7) 39 A 489; 41 Ind. Cas. 357; 15 A LJ 427 
j si A IR 1926 Mad. 201; 91 Ind. Oas. 745;49 M L 
5 


A) 38 B 105; 12 Ind. Oas. 687; 13 Bom. L R 
7. 
(10) A I R 1925 Cal. 475; 78 Ind. Oas 335. 
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the High Court did interfere by way of 
revision but the question whether it had 
jurisdiction to do so does not seem to have 
been fully considered. 

Lastly, we have the case of Lilaram v. 
Balchand, A I R 1927 Sind 193 (11) in 
which the Judicial Commissioner did in- 
terfere under s. 115 in a case of this sort. 
The question whether the application for 
revision was maintainable, however, was 
not raised or discussed, so this ruling 
affords little support to the applicant’s 
contention. 


Upon a review of the authorities I think 
that the balance of authority is clearly in 
favour of the view that no revision lies. 
The rulings of this Court have been con- 
sistent on this point. It has been argued 
that an objection taken to an award on 
the ground that it was made without 
Jurisdiction, as going outside the terms of 
reference, is not included among the 
grounds specified in para. 15 (1) of the Second 
Schedule. I am unable to accept this view, 
In this paragraph it is laid down that no 
award shall be set aside except on one 
of the following grounds, then a number 
of grounds are mentioned expressly and at 
the end we find the words “or being other- 
wise invalid”. Jt appears to me therefore 
that the validity of an award can be 
challenged on any ground whatsoever 
under this paragraph. Moreover, if the 
construction suggested by the applicant 
were put upon this paragraph, it would 
mean that no award could be set aside on 
the ground of want of jurisdiction. Such 
a construction appears to me to result in 
an absurdity. I think it clear that the 
plaintiff could have challenged the validity 
of the award on the ground that the arbi- 
trator had exceeded the terms of reference, 
and in fact he did challenge it on this 
very ground, but his objection was dis- 
missed. In such circumstances when the 
Court, after considering and dismissing 
all the objections raised by the plaintiff, 
proceeded to pronounce judgment and 
frame a decree in terms of award, I am 
of opinion that such a decree cannot be set 
aside either by way of appeal or by way 
of revision. I see no reason whatever to 
dissent from the view hitherto consistently 
taken by the learned Judges of this Court. 
Even if Ghulam Jillani’s case (1) is not inter- 
preted as an authority for the proposition 
that the revisional jurisdiction of this 
Court is barred, I think itis clearly an autho- 


(11) A IR 1927 Sind 193; 101 Ind. Oas. 202, 
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rity for the view that revisional jurisdiction 
should not be exercised. Their Lordships 
evidently consider it undesirable that the 
finality of an award should be open to 
question. An appeal is expressly barred 
by the legislature, and their Lordships 
hold that a revision would be “more objec- 
tionable” than an appeal. So I think it is 
clear that in their Lordships’ opinion the 
High Court should not interfere in revi. 
sion even if it has jurisdiction to interfere. 
The distinction between having no power, 
and never exercising a power, may be of 
academic interest but does not seem to be 
of much practical importance. 

I would give effect to the preliminary 
objection and dismiss the application with 
costs. 

Zia-ul-Hasan, J. —While concurring in 
the order dismissing this application for revi- 
sion because of the fact that this order is 
in consonance with the previous decisions 
of this Court, which J in my individual 
capacity am bound to follow, L must say 


‘that in view of the provisions of s. 119 of 


the Code of Civil Procedure, I feel corsi- 
derable doubt if by their decision in the 
ease. of Ghulam Jilani v. Muhammad Has- 
son, L. R. 29 I. A. 51 (1), their Lordships 
ofthe Judicial Committee intended to lay 
down a universal rule that in no case what- 
goever an order passing a decree in terms 
of an award of arbitrators is revisable by 
the High Court. a 
For the provisions of 8. 115 coming into 
play, only three conditions are necessary, 
namely first, that a case should have been 
decided, secondly that no appeal lies in the 
case to the High Court, and thirdly that the 
Court deciding the case should have exercised 
a jurisdiction net vested in it by law, or 
should have failed to exercise a jurisdiction 
so vested or should have acted in the 
exercise of its jurisdiction illegally or with 
material irregularity. Now, it 18 quite 
ednceivable that im some cases decid- 
ed bya Subordinate Court in terms of an 
award of arbitrators all the three condi- 


< tions should be present. In fact, the first 
‘condition always exists, the second will 


also exist in every case in which the ap- 
plication for revision i8 brought after the 
decree has been passed in terms of the 
award, and tha third can also exist in some 
cases even after a decision of objec- 
tions to the award -by the subordinate 
Court, for Courts are after all human and 
not infallible. Indeed, in this very case 


athe arbitrator's “order that the plaintiff 


should give two months’ notice to the defen- 
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dant when he should want him to vacate 
the house appears tome to be beyond the 
scope of reference and if this portion of the 
award was beyond jurisdiction, the cor- 
responding portion of the decree must also 
be considered to be without jurisdiction as 
was held in the case of Ramaswami Chet- 
tiar v. Venkatarama Aiyar, A. I. R. 1926 
Madras, 201 (8). When, therefore, cases 
‘under para. 16 of the Second Schedule to 
the Code of Civil Procedure may arise in 
which all the three conditions laid down in. 
s. 115 be present, it seems difficult to think 
how it can logically be said that that 
section does not apply to such cases. 

I am not unmindful of the fact that 
cl. (c) of para. 15 of the Second Schedule 
is wide enough to embrace all grounds on 
which an award ean possibly be said to 
be invalid and that therefore every possible 
objection to the validity of the award can 
be entertained and decided by the subor- 
dinate Court; but in spite of that it cannot 
be denied that that Court is sometimes 
liable to err. If, therefore, the rule of law 
laid down in Ghulam Jilani’s case (1) be held 
to be of universal application it follows 
that the aggrieved party has no remedy 
whatever in a case in which. a Subordinate 
Court comes to a wrang decision in deal- 
Ing with objections to an award. 

It may also be said that the jurisdiction 


vested in the High Court by s. 115 of the 


Code of Civil Procedure is only discre- 
tionary; but to say that s. 115 does not 
apply to cases in which a decree has been 
passed in terms of an award is to take 
away that discretion altogether in such 
cases—a conclusion which does not appear 
to be warranted by the terms of s. 115 or 
by any other provision of the Code. 

By the Court—The application is dis- 
missed with costs. ; 

N. Application dismissed. 





RANGOON HIGH COURT 
First Civil Appeal No. 18 of 1935 
April 2, 1935 
Paes, O. J. AND Mya Bu, J. 
DAW KYIN HMON— APPELLANT 
versus 
DAW MYA GALE— RESPONDENT 
Burmese Buddhist Law — Marriage — One spouse 
going away from another —Desertion, if made out— 
Question depends on circumstances of each case. 
Merely because one spouse goes away- from another 
it does not necessarily follow that the spouse who has 
gone away is guilty of desertion. It depends onthe 
circumstances. A wife who leaves her husband be- 
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cause after her marriage to him he has married 
anothér woman is not guilty of the matrimonial fault 
a desertion. Ma Ka U v. Pow Saw (l), follow- 
ed. 

Where, therefore, after the first wife left her hus- 
band, he married another wife and took her to his 
house but even after that the relation between the 
first wife and the husband was such that neither 
regarded himself or herself as having been divorced, 
the facts do not amount to desertion and the onus 
of proof of desertion is on the person alleging 


it. 

F. ©. A. against the decree of the 
original side in Civil] Regular Suit No. 88 
of 1934. 

Mr. E. Maung, for the Appellant. 

Mr. Po Han, for the Respondent. 

Page, C.J.—This appeal succeeds on 
the facts. It is common ground that 
both the plaintiff and the defendant were 
the wives of U Kyin Han. The defen- 
dant’s status is not in dispute, the only 
question that falls for determination þe- 
ing whether the plaintiff was the wife of 
U Kyin Han at the time of his death. 
The defendant contended that the plain- 
tiff had deserted U Kyin Han about 30 
years before his death, and that there 
had been what is sometimes called an 
“automatic? divorce within s. 17 of Book 
5 of Manukye. “Now, merely because 
one spouse goes away from another it 
does not necessarily follow that the spouse 
who has goneaway is guilty of desertion. 
It depends on the circumstances, It is 
now, I take it, settled law that a wife 
-who leaves her husband because after her 
marriage to him he has married another 
woman is not guilty of the matrimonial 
fault of desertion: Ma Ka U v. Po Saw 
(1). In my opinion when the facts are 
understood neither party to the marriage 
under consideration deserted the other with- 
in s. 17 of Book No. 50f Manukye.. The 
story of this marriage appears to beas 
follows : 

U Kyin Han was a 
ployed in the Police Department of 
Government of Mergui. By his industry 
and capacily he rose to be an Inspector 
of Police, and later Deputy Superinten- 
dent of Police. He was well connected, 
his father being a Pleader by profession. 
Now, I think, if may be assumed that 
while he was living at Mergui he had 
relations with a young cigar roller, by 
name Mya Gale, which unfortunately 
resulted in the birth of a child. U Kyin 
Han’s family then married him to the 
plaintiff, Daw Kyin Hmon, who was a 
girl of respectable parents in Mergui, 


(1) (1907-8) 4 L B R 340. 


young man em- 
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There was an elaborate marriage cere- 
mony, and shortly afterwards U Kyin 
Han and Daw Kyin Hmon left for Pegu. 

What occurred afterwards is what has 
happened many times before, and, no 
doubt, will happen many times again 
in the future. U Kyin Han got in touch 
with his first lover, and sent for her to 
join him at Pegu. It appears that there 
had been a good deal of gossip at Mergui 
because a Maintenence case had been 
brought against U Kyin Han by Mya 
Gale, and rumour had it that U Kyin 
Han was treating this young girl very 
meanly, because, instead of facing the 
position like a man he had denied the 
paternity of the child. Be that as it 
may, Mya Gale accepted U Kyin Han's 
invitation and joined the young couple 
at Pegu, the sequal being that Daw 
Kyin Hmon, as a gir] of spirit, told her 
husband that she was not going to live 
in the same house with him and Mya 
Gale, and that if he did not establish 
her in a separate house she was going 
back to her parents at Mergui. U Kyin 
Han, however, was not willing to take 
the course upon which she insisted, and 
Kyin Hmon went back to Mergui leav- 
ing Mya Gale with her husband. Some 
little time afterwards U Kyin Han re- 
turned to Mergui on tour with the De- 
puty Inspector-General of Police, and 
through the good offices of some friends, 
of whom U Chein was one, U Kyin Han 
and Daw Kyin Hmon were re-united. 
When U Kyin Han left Mergui, Daw 
Kyin Hmon went with him, and on his 
transfer to Kyaukpadaung both she and 
Mya Gale accompanied him. As was 
only natural, Daw Kyin Hmon soon 
found the situation intolerable, and she 
told U Kyin Han how distressed she 
was, and that he must establish her in 
some house different from that in which 
Mya Gale lived. This U Kyin Han'did 
not do, and in Daw Kyin Hmon's own 
words: 

“T went away with his consent. He told me 
that I could go back if I felt unhappy. After 


that I did not go back to him. This was over 
20 years ago.” 


In my opinion the fact that Daw Kyin 
Hmon left the house in which her husband 
was living in these circumstances did 
not amount in law to desertion on her 


part. I am further of opinion that 
neither U Kyin Han nor Daw Kyin 
Hmon during the yefrs that followed 


ever intended that there should be a 
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severance of the marriage tie between 
them. Not long after Daw Kyin Hmon 
left U Kyin Han, at any rate within 
four or five, years after she did so, U 
Kyin Han sent her Rs. -500. She was 
then living with her widowed mother at 
Mergui. Now, at Mergui there lived a 
prominent and wealthy gentleman called 
Haji E. Ahmad. He was a friend of U 
Kyin Hamons parents. He was also an 
intimate friend of U Kyin Hans bro- 
ther, and knew U Kyin Han and Daw 
Kyin Hmon well. It appears that he 
had always been on friendly terms with 
Daw Kyin Hmon from the time of her 
marriage and used to see a good deal 
of her on her return to Mergui after she 
had left her husband at Kyaukpadaung. A 
year or so before U Kyin Han’s death, 
Haji E. Ahmad was informed that Daw 
Kyin Hmon was in straitened circum- 
stances. Her old mother was ill, and 
she was finding it difficult to obtain 
means of subsistence. So Haji E. Ahmad 
wrote to U Kyin Han and asked him to 


send Rs, 300 to Rs. 500 to Daw Kyin 
Hmon to enable her to invest the 
money in some little business and 


thereby earn her livelihood. As he re- 
ceived no answer to these letters, Haji 
Ahmad went to Rangoon, and there he 
saw U Kyin Han, They talked the 
matter over, and U Kyin Han said that 
he was prepared to send Rs. 200 to 
“his wife, Kyin Hmon”. When Haji 
Ahmad said that this was a meagre sum, 
U Kyin Han replied that he did not 
agree with him, and in all the circum- 
stances he thought that he was treating 
“his wife, Kyin Hmon” with no lack of 
consideration, 

Shortly afterwards U Kyin Han die l, and 
it appears that Daw Kyin Hmon neither 
attended him when he was dying nor 
made any offering in his memory. That 
is some evidence that she had ceased 
to feel any affection or respect fcr him. 
On the other hand we do not know what 
the circumstances were. Daw Kyin 
Hmon stated that she was not aware of 
U Kyin Han’s death, and it is also not 
disputed that. the funeral ceremony was 
duly carried out when U Kyin Han 


died. Now, these are the facts of the 
case. The inference that we draw from 
them is that neither U Kyin 
Han nor Daw - Kyin Hmon re- 
garded themselves as having been 
@ivorced ; and the view that we take is 


strengthenéd by the ‘fact that neither 
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Haji E. Ahmad, or U Sein Thwin, who 
were close friends of the family and 


must have heen aware of what the 
‘real position was, had ever heard or 
understood that U Kyin Han and Daw 


Kyin.Hmon had been divorced. In these 
circumstances, the onus being upon the 
defendant to prove that the marriage 
admittedly contracted between Kyin Han 
and Kyin Hmon had been dissolved be- 
fore U Kyin Han's death, I am of opi- 
nion that the defendant has failed to 


discharge the. burden of proof that lay 
upon her, and that it must be held 
that Daw Kyin Hmon was the wife of 


U Kyin Han at the time of his death. The 
result of a finding in this sense is 
that the decree from which the appeal 
is brought must be set aside and a 
preliminary decree for administration 
passed in favour of the plaintiff. The 
proceedings will be returned to the 
original side in order that the share of 


those entitled to inherit the estate of U 
Kyin Han may be ascertained and for 
necessary directions to be given. The 


appellant is entitled to her costs of.the 


appeal, these costs to gome out of the 
estate. 2 

Mya Bu, J.—-I agree. 

N. Appeal allowed. 


OUDH CHIEF COURT 
Criminal Reference No. 19 of 1935 
August 13, 1935 


Kina, C. J. 
EMPEROR—ConPLAINANT 
VETSUS 
KARNA SHANKAR AND ofunes— 
AOCUSED 
Criminal Procedure Code (Act V of 1898), s. 342— 
Summons case tried summarily—S. 342, if 


applies—Failure to examine accused under 8. 342—= 
Whether mere technical error of procedure—Held, 
that accused were prejudiced by such failure which 
was suficient to vitiate trial. 

Section 342, Oriminal Procedure Code, applies to 
summons cases even if they are tried summarily 
and failure to examine the accused persons under 
8. 342 in such cases is an irregularity. It is an 
irregularity which goes to the root of a fair trial 
and cannot be regarded as a mere technical error 
of procedure, although it is perhaps going too far 
to say -that an accused is necessarily prejudiced 
by not being questioned under s, 342. Onkar Singh 
v. Emperor (1), followed. 

here in a charge under s. 4, Gambling Act, 
the accused were not examined under s. 342, Ori- 
minal Procedure Oode, and hence had no opportu- 
nity of explaining how they came to be arrested 
or of stating whether the house was or was not a 
“common gaming house”: 
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Held, that the accused were prejudiced and the 
failure to examine them under s. 342 was sufficient 
to vitiate thetrial, but as the case wasofa petty 
nature and the accused had been put to much trouble 
and expense in applying to the Sessions Oourt and 
the High Court, no retrial was required. 


Cr. Ref. made by the Sessions Judge- of 
Hardoi. 

Mr. H. K. Ghose, Government Advocate, 
for the Crown. 

Dr. J. N. Misra, for the Accused. 

Judgment.—This is a reference made by 
the learned Sessions Judge of Hardoi 
recommending that the convictions under 
ss. 3 and 4 of the Public Gambling Act, 
should be set aside. 

Nine persons were sent up for trial, all 
of them being charged under s. 4 of the 
Gambling Act and one of them being 
further charged under s.3 of the Act. The 
case was tried summarily and resulted 
in the conviction of all the accused per- 
sons, except one who was given a pardon 
as an approver. 

The learned Sessions Judge has made 
this reference on the ground that the 
accused were not examined under s. 342 
of the Code of Oriminal Procedure for the 
purpose of enablipg them to explain the 
circumstances appearing in the evidence 
against them. 


There is a good authority for holding 
that the provisions of s. 342 apply to 
summons cases even if they are tried 
summarily, Section 262 lay down that in 
a summary trial the procedure prescribed 
for summons cases shall be followed in 
summons cases “except as hereinafter 
mentioned.” Reliance has been placed 
by the learned Counsel who supports this 
reference upon the judgment of a Bench 
of this Court in Onkar Singh v, Emperor, 
11 O. W.N., p. 1206 (1). In that case it 
was held that in the trial of a summons 
case the provisions of s. 342 were appli- 
cable and the Court was bound to examine 
the accused persons in accordance with 
the provisions of that section. It was 
also held that the absence of such exa- 
mination must of necessity prejudice the 
accused in his defence on the merits, 
Further authority has been shown for the 
proposition that the provisions of s, 342 
apply to summary trials: See Bhagwan 
v. Emperor, 1926 Nagpur, p. 400 (2), 


(1)11 O W N 1206; 151 Ind. Cas. £40; 7 R O 146: 
35 Or L J 1417; A I R 1934 Oudh 457; (1934) Or. 

(2) AIR 1926 Nag 300; 94 Ind, Oas 408;9 NL 
J 43; 27 Or L J 632; 22 N L R 65. 
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. not contest the 


1935 All, 217; (1935) Or, Oas. 260, 
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Emperor v. Nabu, 1926 Sind, p. 1 F. B. 
(3), Sia Ram v. Emperor, 1935 A. L. J. 297 


The learned Government Advocate does 
proposition that s. 342 
applies to the trial of a summons case 
but he has argued that it does not 
apply to the summary trial. In my 
opinion that contention is untenable in 
view of the language of s. 262 which 
expressly lays down that in a summary 
trial the procedure prescribed for summons 
cases shall be followed in summons cases 
unless there is anything expressly pro- 
vided to the contrary. There appears to 
be nothing in Chap. XXII which expressly 
shuts out the application of 5. 342 from 
summary trials, and therefore 1 think it 
follows that its provisions are applicable 
to a summary trial. No authority to the 
contrary has been cited. 


In the case before me the applicants 
were merely asked whether they pleaded 
“suilty” or “not guilty’ and they pleaded 
‘not guilty” and stated that they would 
produce defence. There is nothing to show 
that they were questioned with a view to 
enable them toexplain the circumstances 
appearing in evidence against them. It 
is clear from the language of s. 263 cl. (g) 
that if the accused are examined then 
some record should be made of their 
examination. The provisions of s. 364 
are not applicable to summary trials but 
this only means that the examination of 
the accused person need not be recorded 
in full, including every question and every 
answer, as laid down in s. 364, but it is 
clear that some notes must be made o'f 
the examination of an accused person in 
a summary trial, if he is examined, The 
learned Magistrate in his explanation 
states that he does not remember whether 


‘the provision of s. 342 were complied with. 


As there is no note of any kind showing 
that the accused persons were examined 
we must take it for the purpose of this 
application, that they were not examined 
for the purpose of enabling them to 
explain the circumstances appearing in 
evidence against them. In view of the 
authorities cited, with which I agree, the 
failure to examine the accused person under 
s, 342 was certainly an irregularity. 

A further question arises whether the 


(3} A I R1926 Sind 1; 90 Ind. Oas, 434; 26 Or L 
J 1554; 20 SLR 34. 
(4) (1935) AL J 257; 158 Ind, Oas, 129 Infra; AIR 
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irregularity is sufficient to vitiate the trial, 
whether any prejudice has been caused 
tothe accused or not. The view taken 
by the Allahabad High Court in the 
ruling cited above was that the disregard 
of the mandatory provisions of s. 342 did 
not necessarily vitiate the trial but was 
curable under s. 557 unless it was shown 
that some prejudice had been caused to 
the accused, or that the irregularity had 
occasioned a failure of justice. A simi- 
lar view seems to have been taken by 
this Court in the ruling ‘cited above but 
they took the view that if the accused 
person is not examined under 6. 34% he 
must necessarily be prejudiced. They 
did, however, come to a further express tind- 
ing that he has in fact been prejudiced 
in the case before them. lam bound to 
follow, and may add that 1 ugree with 
the ruling in Onkar Singh v. Emperor, 11 
O. W. N. 1208 (1). It is perhaps going 
too Tar to soy that an accused is ne- 
cessarily prejudiced by not being ques- 
tioned under s. 842. This remark may be 
treated ag an obiter dictum as it was ex- 
pressly found in that case that the 
accused had infact been prejudiced. But 
I think prejudice may be presumed in 
such circumstances, and it would rarely 
be possible to show that no prejudice 
resulted. The statutory provisions requir- 
ing a Court to question an accused 
person, for the purpose of enabling him 
to explain the circumstances appearing 
in evidence against him, arse of vital 
importance. It is one of the most funda- 
mental principles to be observed in a 
criminal trial that the accused should be 
called upon to explain the evidence against 
him and should be thus given an opportu- 
nity of stating his own case. The maxim 
“Audi alteram partem"” expresses an ele- 
mentary rule of justice. The failure to 


examine an accused person, therefore, is ° 


an irregularity which goes to the root of 
a fair trial and cannot be regarded as a 
mere technical error of procedure. In the 
present case the accused had no opportu- 
nity of explaining the evidence against 
them. They had no opportunity of ex- 
piaining how they came to be arrested 
or of stating whether the house was or 
was not a “common gaming house”, They 
might have given some explanation of the 
small sum of money which was said to 
constitute the nal for the benefit of the 
occupier of the house. In the circumstances 
I think it must be held that the accused 
were prejudiced ard the failure to examine 
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them under s. 342 was sufficient to viliate 
the trial. 

The question arises whether it is advis- 
able to order a re-trial. In my opinion no 
re-trial is required as the case is, after 
all, of a petty nature -and the accused 
persons have veen put to much trouble and 
expense in applying to the learned Sessions 
Judge and to this Court. 

I accordingly accept the reference and 
set aside the convictions and sentences. 
The fine, if paid, will be refunded, 


N. Conviction set aside. 





PATNA HIGH COURT 
Appeal from Appellate Order No, 277: 
of 1934 
July 17, 1935 
Courtney: TEBRELL, U. J. ANu VARMA, dJ. 
RAMAJODHIA AND ANOTHER 
— APPELLANTS 


VETSUS 
Firm HAZARI LALL-MATHURA 
PRASAD—ReEsPonvent 

Execution—Application for adjudication—Case 
adjourned for framing schedule—Creditors ` not 
having proved debts, Courtepassing order “Pale — 
Application for discharge—Objection—Hxecution 
application—Jnsolvency proceedings, if alive on date 
of application—Held on facts, that proceedings had 
not terminated and order of lower Court based on 
misapprehension should be set aside. 

i, was adjudged an insolvent on his application, 
on May 14, 19381, the Court ordering that the 
framing of the schedule and the appointment of * 
a Receiver were to be considered on June 15, 193i, 
On this day the creditors had not till then proved 
their debts and the order passed was ‘Kile’. On 
May 7, 1932, an application for discharge was made 
and an objection by the respondent who was a 
creditor in the insolvency case was filed on July 
21, 1932 On July 28, 1932, execution proceedings 
were initiated. On December 17, 1932, the appel- 
lants applied to be impleaded in the place of L, 
they being L’s sons. This application was sub- 
sequently rejected: = 

Held, that simply because the word ‘file’ occurred . 
in the order of June 15, 1931, it did not mean that 
the proceedings terminated; and it could not be 
said that because the substitution petition of the 
appellants was rejected the insolvency proceedings 
terminated. As the execution petition was filed 
before the death of L it could not be said that 
the insolvency proceedings had terminated on the 
date the execul.ou proceedings were iuitiated; and 
the order of tha Court being based on this mis- 
apprehension, it should be set aside, 


5. A. Írom an order of the District Judge, 
Saran, dated June 20, L934, reversing tonat 
of the Munsif, Fourth Court, Ubapra, dated 
September 9, 1933, ` 

Mr. Syed Ali Khan, ior the Appellants. 

Mr, K. N. Lal, for the Respondent. 
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Varma, J. —This .niscellaneous appeal 
arises out of an appellate order of the 
District Judgeof Saran by which he set 
aside the order of the learned Munusif, set- 
ting aside a sale and ordering that the 
execution case be struck off as illegal and 


' Invalid, 


— rr c aan 


One Lalchand applied tobe adjudged 
an insolvent and he was adjudged an 
insolvent on May 14, 1931. On that 
date the order said that the framing of 
the schedule andthe appointment of a 
Receiver were to be considered on June 15, 
1931. On June 15, 1931, when the case 
was put up before the Court it appears 
that the creditors had not til] then prov- 


“ed their debts and the order passed 
thereon was “File”. On May 7, 1932, an 
application for discharge owas made 


and anobjection by the present respon- 
dent, who was creditor No.9 in the in- 
solvency case, was filed on July 27, 1932. 
On the very next day, that is, July 28, 
1932, the execution proceeuings out of 
which this appeal arises were initiated. 
There is one more incident which should be 
mentioned before I come to the merits of 
the case and thatis that on December 
17, 1932, there was an application by the 
present appellants tobe substituted in 
place of Lalchand, the present appellants 
being hissons. That application was sub- 
sequently rejected. The learned Munsif 
was of opinion thatthe execution initiat- 
ed by the present respondent was in- 
competent inasmuch as the estates of the 
insolvent were in seisin of the Court and 
that the insolvency case had not termi- 
nated on the date on which this execution 
petition was filed. The lower Appellate 
Court agrees with the viewof law taken 
by the learned Munsif; but looking at 
the order-sheet he seems to have fallen into 
an error in thinking that the proceedings 
were terminated on June 15, 1931, because 
the orderon that date ran as follows: 
“Creditors have not ‘proved their debts: 
file’. The lower Appellate Court further 
mentions that the proceedings terminated 
when the petition of the sons for sub- 
stitution was dismissed by the Insolvency 
Court. The lower Appellate Court eyi- 
dently overlooked the previous order that 
was passed on May 14, 1931, which 
makes it clear thatthe records were to be 
put up on June 15 because certain steps 
were expected to be taken by the cre- 


ditors and simply because the word 
file” occurs’ in the order, it does not 
mean that the proceedings terminated 
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‘Ings from time to time, 
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inasmuch as the same order-sheet shows 
that various applications were subsequent- 
ly filed in connection with those proceed- 
Similary it can- 
not be said that because the substitu- 
tion petition of the present appellants 
was rejected, therefore, the insolvency 
proceedings terminated. We are concern- 
ed with the state of affairs that existed 
on the day on which the present execu- 
tion petition was filed and that was filed 
on July 28, 1932, before the death of 
Lalchand, the father of the appellanis. 
That being the position, it cannot be said 
that the insolvency proceedings had termi- 
nated on the date the execution proceedings 
were initiated and that being the misappre- 
hension on which the order of the Jower 
Appellate Court is based, I would set 
aside the order of the lower Appellate 
Court and restore that of the 
Munsif. The appeal is allowed with cosis 
throughout. < 
Courtney-Terrell, C. J.—1 agree. 
N. Appeal allowed. 





OUDH CHIEF COURT 
Second Civil Appeal No. 124 of 1934 
August 16, 1935 
ZLA-UL-HABAN, J. 
GAYA CHARAN MISRA—DEFENDANT 
— APPELLANT 
VETSUs 
JAGAN NATH AND ANOTHER— PLAINTIPRFS— 
RESPONDENTS 

Limitation Act (IX of 1908), s. 5—Appeal—Trans- 
fer of appealto another Court for hearing—Traans- 
feree Court, if can deal with question of limitation 
—Indulgence under s. 5—Conditions, 

Where an appeal is transferred by the District 
Judge tothe Subordinate Judge for hearing, the 
latter is fully competent to decide the appeal and 
deal withevery point arising in if including the 
question of limitation. It cannot be said that the 
Subordinate Judge bad no jurisdiction totry the 
question of limitation after the appeal had been 
admitted under s. 5 of the Limitation Act by the 
District Judge. Krishnasami Panikendar v.. Rama- 
sami Chettiar (2), followed. ee 

Indulgence under 8.9 of the Limitation Act can be 
extended only when the appellant is exercising due 
diligence and if an application for copies is made 
before the expiry of the period of limitation, Guran 
Rakha v. Bindraben (7), followed. 


S. C. A. against the order of the Sub- 
Judge of Rae Bareli, dated January 23, 
1934, confirming the judgment and decree 
passed by the Munsif, Rae Bareli, dated 
October 23, 1933, 

Mr. D. K. Seth, for the Appellant. 

Mr. H. D. Chandra, for the Rponesdents * 
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Judgment.—This is a second appeal 
by the defendant-appellant. The only 
question for decision is whether or not 
the appeal filed by the appellant in the 
Court of the District Judge was within 
time. = 

This decree against which the appellant 
filed bis frst appeal was passed on 
October 23, 1933. The memorandum of 
appeal was filed in the Court of the Dis- 
rict Judge on November 25, 1933. This 
was admittedly a day too late. The ap- 
pellant filed an affidavit to the effect that 
on November 24, 1933, he started from 
Balamau, where he lives, for Rae Bareli 
in order to file the appeal, that the train 
started from Balamau at about 2 A, M. 
and was to set him down at Rae Bareli 
at 6-30 a.m. but that the appellant who 
was sleeping in the train did not’ wake 
up till 8 a. |m. when the train reached 
Parlawan Railway Station. There was 
another defect in the presentation of the 
appeal, namely, that the memorandum of 
appeal was not accompanied by a copy 
of the decree appealed against. This copy 
was fled on November 28, 1933. The 
learned District Judge in whose Court the 
appeal was filed passed an ex parte order 
and condoned the delay under s. 5 of 
the Indian Limitation Act. The appeal 
was accordingly admitted but later on it 
was: transferred for hearing to the Sabor- 
dinate Judge of Rae Bareli. On the date 
of hearing a preliminary objection was 
taken on behalf of the respondents that 
the appeal was barred by time and this 
objection was allowed by the learned 
Subordinate Judge who dismissed the 
appeal as time-barred. Agaist this order 
the defendant has come here in second 
appeal. 

It was urged that the learned Subordi- 
nate Judge bad no jurisdiction to try the 
question of limitation after the appeal 
had been admitted under s. 5 of the Limi- 
tition Act by the District Judge and in 
support of this proposition the case of 
Jhotee Sahoo v. Omesh Chunder Strcar (I. 
L. R.5 Cal. 1) (l1) was referred to, No 
doubt this case supports the appellant's 
contention but in view of the decision of 
their Lordships of the Privy Council in the 
case of Krishnasami Pantkander v. Ram- 
asami Chettiar (I. L. R. 41 Madras 412) (9), 


1)5 O1. 

es 41 M 412; 43 Ind. Cas, 493; 34M LJ 63;4 PL 
W 54; 16 AL J l; 7 L W156; 23M LT 101;270 
L J 233:2 P L R 1918; 22 OWN 481; 21 Bom. L 
k 541; 11 Bur. L T 121; (1918) M W N 906; 45 I A 
BaP G. 
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the. decision in that case cannot now 
be deemed to be good law. In the case 
referred to, their Lordships of the Judicial 


- Committee clearly laid down that when an 


order admitting an appeal has been made’ 
in the absence of the respondent and 
without notice to him to preclude him 
from questioning its propriety, would amount 
to denial of justice and further that such an 
order so made should, therefore, be treated as 
open to re-consideration at the instance of 
the respondent. It was further held that 
the Court was not exceedingits jurisdic- 
tion in permitting the question of limita- 
tion to be re-opened when the appeal came 
before it for hearing and under the cir- 
cumstances it had power to  re-consider 
the sufficiency of cause shown for the delay. 
It was argued thatin the case just cited 
the Court which re-considered the question 
of limitation was a Court of equal juris 
diction with that which admitted the 
appeal ex parte but that in the present 
case the Oourt of the Subordinate Judge 
who heard the appeal and decided the 
question of limitation was inferior to that 
of the District Judge who admitted the 
appeal and consequently it could not go 
behind the District Judges order. I can- 
not accept this argument. When the ap- 
peal was transferred to the Subordinate 
Judge for hearing, he was fully compe- 
tent to decide the appeal and deal with 
every point arising in it. I am, therefore, 
of opinion, that there is no force in the 
contention thatthe Subordinate Judge had 
no jurisdiction to decide the question of 
limitation in this case. 


As to the merits of the lower Court's 
decision it was said that the learned 
Subordinate Judge was wrong in not be- 
lieving the affidavit tiled by the appel-. 
lant regarding the circumstances in which 
the appeal was presented a day too late. 
Personally I should think there is no tm- 
probability in a person, who goes to sleep 
al 2a.m. not waking up till 5 a.m. and 
E am not prepared to agree with the 
learned Subordinate Judge's view about 
the one day's delay in presenting the ap- 
peal. The fact, however, which is fatal 
to the appellants case is that the copy 
of the decree was not even applied for 
till November 27, 1933. It is not denied 
that under O., XLI, r. 1, it is imperative 
that a copy of the decree appealed against 
should accompany the memorandum of 
appeal but it is said that the delay in 
applying for the copy was due to some 
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mistake and should be condoned under 
s 5 df the Limitation Act. The learned 


Advocate for the appellant relied on the ` 


cases of Lal-Bhan Pratap Singh v. Rajab 
(6 O. W. N. 1035) (3), Rahim Bux v. Maiku 
8 O. W. N. 191) (4), Abid Ali Khan y. Kidar 
Nath (90. W. N. 1165) (5) and Sundaram 
Iyer v. Muthuramalinga Sithupathi, A. I. R. 
1925 Madras 482) (6) but none of these cases 
is in point. The first case does not show 
whether the copies of the judgment and 
decree were applied .for before or after 
the expiry of the period of limitation. In 
the second case copies were applied for in 
the time but there was delay in the pre- 
paration of the copies owing to insufii- 
cient stamps having been filed and it was 
found that the appellant had exercised 
due diligence and had made every effort 
to file the copies in time. In the 
third and fourth cases the facts were total- 
ly different from those in the present 
case and what was held in the fourth case 
was that delay in filing a copy of the 
decree can be condoned if there is suffi- 
cient cause for the delay. In the present 
case, however, there was no such cause. 
In fact, no cause whatever is even pleaded 
and all that is said ie that it was on ac- 
count of some mistake that a copy of the 
decree was not applied for hefore Decem- 
ber 27, 1933. In the case of Guran Rakha 
v. Brindaban (35 Ind. Uas. 233) (7) it was 
held that indulgence under s. 5 of the 
Indian Limitation Act can be extended 
only whenthe appellant is exercising due 
diligence and if an application for copies 
is made before the expiry of the period of 
limitation. 

I am, thererore, of opinion, that the find- 
. ing of the learned Subordinate Judge on 
the point of limitation was right and the 
appeal is dismissed with ecsts. 

N, Appeal dismissed. 


(3)6 O W N 1035; 124 Ind. Oas. 861: A I R 1930 
Oudh 184; Ind. Rul. (1930) Oudh 217, 

(80 WN 191; 132Ind. Oas. 777; 15 R D 459; L 
R 12 A (0) 167; A I R 1931 Oudh 314; Ind. Rul. (1931) 
Oudh 329. 

(5590 W N 1165; 142 Ind. Oas. 826; A IR 1933 
Oudh f3; Ind. Rul (1933) Oudh 135, 

(6) A I R1923 Mad 482; 72 Ind. Cas, 308;-44 M L 
el 17 L W 352: (1923) M W N 164; 3 MLT 
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| PATNA HIGH GOURT 
Qivil Appeals Nos. 1099 to 1103 of 1932 
April 24, 1935 
Mouammad Noor, J. 
HAR DAYAL BITAGAT-— APPELLANT 
TeErsus 
NATHUNI BHAGWAT—ResPonDENT 
Bengal Tenancy Aeti VIII of 1885), Sch. III, Art. 3 
—Dispossesston by persons armed with settlement 
from landlord—Whether dispossession by landlord— 
For applicability of Sch. III, Art. 3,actwal dispos- 
session is necessary— Possession of tenant disconti- 
nued by submersion—On re-appearance, landlord 
taking possession—Art. 3, if applies 
in order to apply the special rule of limitation 
under the Bengal Tenancy Act it is not neces- 
sary that dispossession of the raiyat must be by the 
landlord himself or by his hired servant, If the land- 
lord authorizes a third person by making settlement 
of the land with him to dispossess a raiyat 
and that person armed with that settlement dis- 
possesses him, the dispossession is by the landlord. 
[p 22, col. 2 
In order that Art. 3, Sch. IU, Bengal Tenancy Act, 
may apply to a suit for recovery of raiyati land, 
thera must be actual dispossession of the raiyat by 
the landlord. The operation of the article cannot 
be extended to the cases of the so-called construc- 


tive dispossession where the landlord has never 


allowed the tenant to take possession of the land. If 
the possession of the tenants was discontinued on 
account of the lands having been submerged under 
water and then there was no possession of them 
by the tenants after their re-appearance and no 
dispossession by the landlord, Art. 3, Sch. ILI, would 
not apply. Panchoo Kapali v. Jagneswar Maghi (4). 
Jurawan Singh v. Ramsarekh Singh (6) and Rajani 


Kanta v. Panchanan Mandal (7), relied on. |p. 23, 
col. 2 | 
In the above case, if tha landlord takes 


possession of the land after their re-appearance, the 
special law of limitation will not apply. 

A division of land by the landlords among 
themselves by itself cannot and does not conetitute 
dispossession. of the razyats, 

Messrs. T. N. Sahay and Ramnandan 
Prasad, for the Appellant. 

Messrs. B. N. Mitter and K. N. Varma 
for Mr. Ishwarinandan Prasad, for the Res- 
pondent in No. 1099, 

Judgment.—The points for determina- 
tion in all these five analogous second 
appeals are the same. The plaintiffs of 
the respective suits, who are appellants, 
sued for recovery of possession of their 
alleged occupancy lands from which ae- 
cording to them they were dispossessed by 
the defendants in consequence of an order 
under s. 145, Criminal Procedure Code 
passed on March 17, 1927, he defend- 


‘ants claimed to have taken settlement of 


these lands from the landlords. ‘The suits 
were instituted on March 18, 1929, within 
two years of the order, March 17, of that 
year being Sunday. The lands invoived 
in all the suits, which are situated ine 
village Rampur Shamechand SEaistabad, 
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were submerged under water and remained 
so for sometime and then came out about 
the year 1920. The extent of this submer 
sion was in controversy between the par- 
ties. According tothe plaintiffs the lands 
were under water for only about two years 
and that they continued in possession 
thereof till they were dispossessed by the 
defendants who took settlement of these 
Jands from the landlords. According to the 
defendants the lands were completely 
diluviated and re-appeared in about 1920 
aud thereafter the plaintiffs did not care 
to cultivate them, and the landlords took 
possession therecf and settled them with 
these defendants. The question of- sub- 
mersion, which has been dealt within 
Some detail by the learned Munsif and 
also by the learned District Judge, does 
not seem to me of any importance. 


It is admitted that the lands were 
under water and the question for how long 
they remained so is not very material 
for the purposes of the suits. We get it 
that they re-appeared in 1920. The learn- 
ed Munsif.was unable to find when the 
plaintiffs were actually dispossessed and 
as the suits were instituted within 12 
years of the re-appearance of the lands 
has held the suits to be intime. He re- 
fused to apply special limitation provided 
by Art. 3, Sch. III, Bengal Tenancy Act, 
as according to him the dispossession was 
‘not by landlords. He found that the plots 
in suits were the occupancy lands of the 
plaintiffs and, therefore, decreed the suits. 
On appeal the learned District Judge has 
reversed this decision. While dealing with 
_the question whether the identity of the 
lands has been established, he seems to be 
somewhat doubtful, but has left the ques- 
tion observing that in view of his decision 
on another point (limitation) it was not 
of much importance. I do not think there 
.18 any question about the identity of the 
lands involved in the suits. The plaintiffs 
have sued for specific plots giving their 
survey numbers, These very plots are 
claimed by the defendants on the basis of 
settlement to them by the landlords. No 
doubt, the first patta of 192U did not spe- 
cify the plot numbers, but there was a 
supplementary patta specifying the plot 
numbers which are the plots in suits, and 
these plots, according to the Record of 
Rights were the occupancy lands of 
the plaintiffs. In one of the _ suits 
(No. 55 of 1929), the plaintiffs claimed the 
lands as having been purchased by them 
. from the recorded raiyat. There was no 
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question about the genuineness and-validity 
of this sale. Therefore; the questidu of 
identity of the lands did. not arise in 
these . suits at all’ and there is no necessity 
to remand the cases for further finding on 
this point. Now the learned District Judge 
has found as a fact that immediately after 
the lands came out of water the landlords 
took possession of them and that since then 
the plaintiff were not in possession. On 
these findings he applied special Jimitation 
and as the suits were instituted more 
than two years after the admitted re- 
appearance of the lands. he dismissed the 
suits. The plaintiffs have preferred these 
second appeals. 

Two points have “been urged before me 
by Mr. Rai Tribhuan Nath Sahay, who 
appears on behalfof the appellants. One 
is that in order to attract the special rule 
of limitation of the Bengal Tenancy Act, 
the dispossession must be bythe landlord 
or his agent. The dispossession by a person 
who claims to have taken settlement of the 
land from the landlord is not dispossession 
by the landlord. The second is that in 
order that the special limitation be applied, 


there must be actual dispossession and | 


not discontinuance of possession of the 
rawat, and as in this case the finding 
is not that there was any act of dis- 
possession by the landlords, but that on 
the re-appearance of the lands the plaint- 
iffs discontinued cultivating them and then 
they were taken possession of by the land- 
lords, the special limitation does not apply. 

As to the first point I must say at once 
that there is no forcein it. In my opinion, 
a person who goes on the land armed 
with a settlement from the landlord and 
turns out the raiyat and dispossesses him, 
such dispossession is obviously by the 
landlord. This seems to be the view taken 
in Bheka Singh v. Nakchhed (1) and 
Rakhit Mahanta v. Puddo (2), and in a very 
recent decision in Abdul Latif v. Hamed 
Gazi (3), and I respectfully agree’ with 
them. I do not think that in order to apply 
the special limitation, it is necessary that 
dispossession of the raiyat must be bythe 
landlord himself or by his hired servant: 
If the landlord authorizes a third person 
by making settlement of the land with 
him to dispossess a raiyat and that person 
armed with that settlement dispossesses him, 
the dispossession is by the landlord. The 
second contention of the learned Advocate, 
- {1) 24 O 40. 

(2) DOWN 54, 


3) 60 O 1082: 148 Ind. Oas. 1177; A I R 1933 Cal 
; . 


898; 38 O W N61; 6 R O 493, 
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However, must prevail. The finding of the 
leafned District Judge is clear that when 
the lands came out of water the landlords 
divided the lands among themselves and 
. then ‘made settlement with the : defendants. 
Now, .a division of land’ by the landlords 
among” themselves by itself cannot and does 
- not constitute dispossession of the ratyats. 
Lands are divided among landlords with- 
out disturbing the possession: of the raiyats 
in any way. The learned District Judge, how- 
ever, seems to find that the conduct of the 


landlords brought about the dispossession of ` 


plaintiffs. The conduct referred to is the 
act of settlement by the landlords. There 
is no allegation that the plaintiffs were 
actually dispossessed by the defendants. 
The allegation is that they themselves 
gave up cultivating the lands. The dis- 
tinction between dispossession and dis- 
continuance of possession was pointed out 
by Mookerjee, Ag. ©. J., in Panchoo 
Kapali v. Jagneswar Maghi (4). His Lord- 
ship observed, as follows : 

“As was pointed out by this Court in Brojendra 
Kishore Roy v. Sarojini Roy (5) the term ‘disposses- 
sion’ implies the coming in of a person and the 
driving out of another from possession, while ‘dis- 
continuance’ implies the going out of the person 


in possession and his beimg followed into possession 
by another.” | 

The question seems to have been con- 
sidered in a somewhat similar case by a 
Division Bench of this Court in Jurawan 
Singh v. Ramsarekh Singh (6), where also 
the’ lands involved had become diluviated 
and had come out of the river and then 
were taken possession of by the landlord. 

Kulwant Sahay, J., while referring to this 
` aspect of the case observed as follows : 

“Article 3, Sch. IIT, Bengal Tenancy Act, applies 
only to cases of actual dispossession by the land- 
lord. If the possession of the tenants ceased on 
_. account of the land being submerged under water, 
and if after re-appearance of the land there was 
no actual taking of possession by the raiyats and, 
no dispossession by the landlords, Art. 3, Sch. ITI, Ben- 
gal Tenancy Act, would not apply. In order that there 
should be dispossession by the landlord there should 
first have been possession of the ratyats; but where 
the plaintiff had not taken possession after re-ap- 
pearance, the fact that the defendant succeeded in 
taking possession would not amount toa dispos- 


- .gession within the meaning of Art. 3, Sch. ITI, Bengal 


: Tenancy Act.” 

His Lordship referred with approval to 
a decision of the Calcutta High Court in 
Rajani Kanta v. Panchanon Mandal (T), 


(4) 320 L J 9; 58 Ind. Oas. 844; A I R 1920 Cal. 


(5) 22 OL J 283; 31 Ind. Cas. 242; A I R 1916 Oal, 
751; 200 W N 481. 

(6) 12 Pat. 261; 149 Ind. Cas. 561; AIR 1933 Pat. 
294: JA P L T 113;6R P 620, 

(7) 90 Ind. Cas, 793; A I R 1926 Cal, 350. 
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where it was helt that in order that 
Art. 3, Sch. III, Bengal Tenancy Act, may 


‘apply to a suit for recovery of raiyati 


land, there must be aetual dispossession 
of the raiyat by the landlord. The ope- 
ration of the article cannot be extended 
to the case of so-called constructive dis- 
possession where the landlord has never 
allowed the tenant to take possession of 
It is not the case of the de- 
fendants that the plaintiffs obtained pos- 
session of the lands and then they were 
dispossessed. Their case is that the plaint- 
iffs were never in possession of the lands 
No doubt, it 
was the plaintiff's case that they were in 
possession and were dispossessed in con- 
sequence of the order under s. 145, Ori- 
minal Procedure Code but this was nega- 
tived by the lower Appellate Court, Tf 
the plaintiffs’ case be accepted, the suits 
are obviously within time even under the 
special law of limitation ; but according 
to the finding of the learned District Judge 
the possession of the plaintiffs was discon- 
tinued on account of the lands having 
been submerged under water and then the 
landlords took possession of them after 
their ré-appearance. In such a case the 
special law of limitation will not apply. 
This view seems to be supported by refer- 
ence to s. 87, Bengal Tenancy Act, which 
deals with abandonment of holdings where, 
apart from Art. 3, Sch. Til, a special period 
of limitation of two years 18 provided for 
a suit for recovery of possession by a 
raiyat of an abandoned ‘holding when the 
landlord enters in after observing the 
formalities prescribed therein. It is clear 
that if he enters the holdings without 
performing the formality, the special limi- 
tation will not apply. If the Legislature 
‘intended that there should be the same 
period of limitation for suits by a raiyat 
to recover possession of land both when 
he is dispossessed by the landlord and 
when the landlord enters upon the land 
treating it as abandoned without observ- 
ing the formality there was no necessity 
of restricting the special period of limita- 
tion only in those cases 10 which the entry 
is in accordance with the provision of the 
section. 

The result is that all the appeals are 
allowed. The decree of the lower Appel- 
late Court is reversed and that of the 
Munsif restored. The appellants are en- 
titled to their costs both.in this Court and 
in the Court of appeal below. [b is tos 
be noted that there is no appearance in 
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Second Appeals Nos. 1100 to 1103. Iam 
asked to certify that this is a fit case for 
a Letters Patent Appeal. I decline to do 
so a8 the case seems to be clear. 

D. Appeal allowed. 
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LAHORE HIGH GOURT 
Second Civi] Appeal No. 1890 of 1932 
June 17, 1935 
Appison AND DIN MOHAMMAD, JJ. 
GANESH DAS AND oTaBes— 
APPELLANTS 
versus 
AJUDHIA SARAN AND OTHERS— 
RESPONDENTS 
Civil Procedure Code (Act V of 1908), s. 13— 
Foreign Court—Whether has jurisdiction against 
subject of another State who neither resides there nor 
submits to its jurisdiction, 
A foreign Court has no jurisdiction against the 
subject of another State if he neither resides there 
at the time of the suit nor submits to its jurisdic- 


tion ab any timeafterwards. Gurdayal Singh v. Raja 
(1), relied on. 


S.C. A. from an order of the District 
Judge, Delhi, dated October :4, 1949, re- 
versing that of the Sub-Judge, Delhi, 
dated July 29, 1932, 


Mr. Badri Das, for the Appellants. 

Dr. Nand Lal, for the Respondents. 

Din Mohammad, J.—This is a second 
appeal from the judgment and decree of the 
District Judge, Delhi, dated October 24, 
‘1932. The facts bearing on the points of 
Jaw involved in this case are these :— 

Ganesh Das, Girdhari Lal and Radha 
Mohan instituted a suit against Ajudhia 
Saran and his son Owadh Kishore Saran 
along with two other pro forma defendants 
for rendition of accounts of a certain 
partnership alleged to have been entered 
into with them for conducting ochre 
extracting business in the Gwalior State. 
The contesting defendants resisted the 
suit on the basis of a judgment obtained 
from the Gwalior Court. Thereupon, the 
plaintiffs repliéd that they were not 
bound. by that judgment under Exception 
(a) tos. 13 of the Civil Procedure Code, 
aB jt had not been pronounced by a Court 
of competent jurisdiction 
any rate, Girdhari Lal, who had not at all 
been impleaded in the Gwalior case would 
not be bound by it under any circum- 
stances. The Subordinate Judge madea 
preliminary decree in favour of the plaintiffs 
but, on appeal, the District Judge dismissed 
their suit on the ground that the Gwalior 
«judgment operated as a bar to their suit 
in Delhi» The plaintiffs have appealed. 
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We have heard Counsel on either side 
and have reached the conclusion that: the 
decision of the District Judge on both 
the preliminary points raised in the case 
is €rronecus in law. 

It is a well settled principle of Intern- 
ational Law that a foreign Court has no 
jurisdiction against the subject of another 


State if he neither resides there at the 


time of the suit nor subinits to its juris- 
diction at any time afterwards. There is 
not an iota of evidence on the record to 
show that the plaintiffs who are admittedly 
British subjects and belong to Delhi were 
residing in the Gwalior State at the time 
of the institution of the suit, or that 
they ever afterwards submitted to its 


‘jurisdiction by putting in an appearance 


in the Court there or doing any other act 
which would imply such a submission. The 
leading authority on the point in Gurdayal 
Singh v. Raja (1). The following remarks 
made by Lord Selborne at p. 238% may be 
referred to with advantage: 

“All jurisdiction is properly territorial, and extra 
terriotrium jus dicenti, impune non paretur the 
sentence of one adjudicating beyond his territory, 
can be disobeyed with impunity). Territorial juris- 
diction attaches (with special exceptione} upon all 
persons either permanently or temporarily resident 
within the territory, while they are within it; but 
it does not follow them after they have withdrawn 
from it, and when they are living in another 
independent country.. ... ” 

“In a personal action, to which none of these causes 
of jurisdiction apply, a decree pronounced in ab- 
sentem by a Foreign Court, to the jurisdiction of 
which the defendant has not in any way submitted 
himeelf, is by International Law an absolute nullity. 
He is under no obligation of any kind to obey it, 
and it must be regarded as a mere nullity by the 
Courts of every nation, except when .authorised 
by special local legislation in the country of the 
forum by which it was pronounced.” 

“These are doctrines laid down by all the leading 
authorities on International Law;....... and no 
exception is made to them in favour of the exercise ~ 
of jurisdiction against a defendant not otherwise 
subject to it by the Oourts of the country in 
which the cause of action arose, or (in cases of 
contract) by the Courts of the locus solutionis, In 
those cases, as well as all others, when the action 
is personal, the Courts of the country in which a 
defendant resides have power, and they ought to 
be resorted to, to do justice ” TT. 

In the face of this clear exposition of 
law by their Lordships of the Privy 
Council, it is impossible to hold that the 
Gwalior judgment bound the plaintiffs, 
or barred the present suit. 

In this view of the case, the second 
point need not be discussed at length. 
Suffice it to say : at Ganesh Das was a 


partner in his cwn right even during 
(1) 22 C 222. 


*Page of 22 0.—[Ed.] 
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the lifetime- of his father and having 
been impleaded as such in the Gwalior 
case, he could not be deemed to have 
represented in that suit his deceased 
fathers estate or his brother Girdhari 
Lal when it is. obvious that Girdhari Lal's 
name was not mentioned in the plaint 
and his existence even was not acknow- 
ledged. 

We, therefore, accept, the appeal, 
aside the order òf the District Judge and 
remand the: case to the trial Court for 
disposal of all the remaining points raised 
in the case in accordance with law. The 
appellants will get their costs from 
Ajudhia Saran and Owadh Kishore Saran, 
both of this Court and the District Court. 


Costs of the trial Court will abide the 
event. 
N. Appeal accepted. 
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VETSUS 
RAM BABU AND OTHERS—PLSINTIFEFS— 
- RESPONDENTS 


Firm—Suit against or by 
Limitation Act (IX of 1908), s. 6—Father doing 
business without partner under a name—Death of 
father—Minor sons carrying on business 
guardian in name used by father—Defendants 
drawing hundi in favour of such name—Hundi be- 
coming payable during minority—Suit on hundi--— 
Benefit of s.6, if available to minors—Contract Act 
(IX of 1872), s.70—Scope of —Benefit under, when 
available—Guardian—Right to costs of litigation on 
minor's behalf—Suit for costs—Matintainability— 


firm—Nature of— 


` “Guardians and Wards Act (VIII of 1890), s, 49. 


In the eyeof law, a firm has no existence apart 
from the members which constitute that firm. A 
firm is not a person either natural or artificial and 
it is a person who can sue and be sued. Although 
the Civil Procedure Code allows partners collective- 
ly to sue orto be sued in the name which the part- 
ners collectively adopt for the purpose of transact- 
ing their business, the privilege is given to persons 
but the Code doesnot treat the firm asa juristic 
persona. Oonsequently, when a suit is instituted by 
or against a firm, itis really a suit by or against a 
group of individuals and the name of-the firm is the 
collective nameof the individuals [p 26, cola l & 2.] 

Where, therefore, the father of the minor plaint- 
iffs was carrying on business without any partner 
and on his death, his minor sons succeeded him and 
the business -was thereafter carried on through their 
agent or guardian inthe name used by the father, 
and the defendants drew up a hundi in favour of 
that name and the hundi became payable when they 
were minors: 

Held, that the minor plaintiffs could avail them- 


set: 


through - 
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selves of the provisions of s, 6, Limitation Act. 
They were not debarred from tiking the benefit of 
s. 6 simply because the. hundi under which they 
were suing was given not in their own name but in 
a name by which they were known to those with 
whom they had business relations. The fact that 
there was a manager who could have sued during 
the minority of the plaintiffs made no difference. [p. 
27, col. 2 | 

Held, also, that the contention that the plea of 
minority to save limitation was not raised in the 
plaint and it came to the defendants as a surprise at 
the time of argument, was without force as it was 
clear from the pleading itself that the money was 
taken from the plaintifis during their minority and 
that the money became due to them during their 
minority. [ibid.] 

Section 70, Oontract Act, contemplates acase in 
which a certain benefit is done to another and is not 
intended to be done gratuitously, and the man to 
whom benefit is done enjoys the benetfit voluntarily, 
that isto say, he should have an option of refusing 
to enjoy the benefit. It does not mean that the 
benefit should be thrust upon him without his having 
the option of refusing it. Nobody has a right to 
force a benefit upon another. There is no law which 
entitles aman to start a litigation for the appoint- 
ment of guardian ofa minor and then later on call 
upon the minor to recoup him of the cost of litiga- 
tion. [p. 28, col. 2.] 

If the guardian carries ona litigation honestly 
for the benefit of the estate of the minors, it is open 
to him to ask the Court to allow him the cost of the 
litigation from the estate ofthe minors. When he 
has not done so, a suit for recovery of this amount 
against the minors is not maintainable. 

A. from a decision of the Addi- 
tional District Judge of Patna, dated 
September 28, 1932, modifying that of the 
Subordinate Judge, dated September 28, 


1931. 


Messrs. Khurshed Hussain and Anand 
Prasad, for the Appellant. 

Mr. G. P. Das, for the Respondents. 

Mohammad Noor, J.—This second ap- 
peal arises out of asimple money suit based 
on a hundi for Ks. 2,200, payable 60 days 
after the date of drawing which was 
drawn by a firm named Sastu Ram- 
Ram  Kishun on itself in favour of 
Thagan Sao Ramchander. According to 
the plaint, and the fact was not disput- 
ed by the defendants, Thagan Sao-Ram 
Chander was the name in which Thagan 
Sao, the father of the plaintiffs, was carry- 
ing on his business and Sastu Ram- 
Ram Kishan was the name of a firmof 
which one Bhagwan Das (now dead) and 
defendant No. 1 (bis vrother) were the 
partners. When Thagan Sao died, the three 
present plaintiffs and their brother (now 
dead) succeeded to his business which 
was carried on by one Gopi Lal, their 
maternal grand father as their guardian 
in the same name of JThagan Sao-Ram 
hander. It was during this period tha? 
the defendants borrowed the money and . 


"26 
gave the hundi in question. Originally 
there were four plaintiffs, all minors. One 
of them died during the pendency of 
the suit which was continued by the 
remaining three. The defence so far as 
it is relevant for the purposes of this 
appeal were two: first, that the suit was 
barred by limitation and, secondly, that 
the defendants were entitled to a- certain 
set-off against the plaintiffs’ claim: There 
was a third defence, which related to 
interest. The defendants’ case wds that 
the money; “namely, Rs. 2,200, was not a 
loan but was kept in deposit with them 
and that they were not liable for inter- 
est. This. last plea was overruled by 
both the Courts below and has not been 
pressed before us. We are, therefore, 
concerned with the two pleas, namely, 
that of limitation and set off. 

Coming to the plea of limitation, the 
plaint on the: face of it, apart from 
other considerations, was barred by limi- 
tation, as the suit was instituted more 
than three years after the due date of 
the hundi. The plaintiffs in their plaint 
sought to save limitation by stating 
certain payments made by the defen- 
dants which would give them a fresh 
start of the period of limitation. These 
payments were held by the trial Court 
not sufficient to save the sult 
from limitation, but it held that it was 
not barred by limitation, as all the 
plaintiffs were minors. This view was 
upheld by the Court of Appeal below. It 
has been contended before us by the 
_learned Advocate for the appellants, that 
as the hundi was drawn up not in favour 
of an individual but that of a firm, the firm 
cannot get the benefit ofs.6 of the Limita- 
tion Act. His argument, as far as I have 
been able to follow it, may be summaris- 
ed thus: (1) that the hundi was in the 
neme of afirm, (2) that the firm had 
an adult agent or manager, (3) that as 
the firm, though the partners were minors, 
could sue through its agents or manager, 
the benefit of s. 6 of the Limitation Act 
is not available to the plaintiffs, In my 
opinion, there is no force in this conten- 
tlon. In the eye of law, a firm has no 
existence apart from the members which 
constitute that firm. A firm is not a per- 
son either natural or artificial and it is 
a person who can sue and be sued. 
“Firm” was defined in s. 239 of the 
Indian Contracte Act (the Chapter in 
“which this section occurred has since been 
e repealed and has been replaced. by the 
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Indian Partnership Act) thus : 

“Partnership“ is the relation which subsists 
between persons who have agreed to combine 
their property, labour or skill in some business, 
and to share the profits thereof between them. 
Persons who have entered into partnership with 
one another are called collectively a ‘firm'”, 

The definition of ‘firm’ has been made 
more clearby the Indian Partnership 
Act of 1932, which says “persons who 
have entered into partnership with one an- 
other are called individually ‘partners’ and 
collectively “a firm’, and the-name under 
which their business is carried on, is called 
the ‘firm name’. “The name under which 
partners carry on a particular business is 
in fact the name of the partners taken 
as a whole. Firm is not a juristic per- 


“sona to be taken cognizance of as such 


by the law, such as, an idol or a cor- 
poration is. ‘No doubt the Code of 
Civil Procedure, when it was re-enacted in 
1908, allowed partners collectively to sue 
or to be sued in the name which the 
partners collectively adopt for the pur- 
pose of transacting their business. It is 
a facility given by the legislature in 
order to avoid mentioning large number 
of names either in the category of the 
plaintifs or in the gategory of the de- 


fendants. It is to be noted that the 
Code does not allow the firms to sue 
or be sued. t allows the individuals 


constituting the firm to sue and be 
sued in the name of the firm. The pri- 
vilege is ° given to persons, but the 
Cede does not treat the firm as a juris- 
tic persona. I cannot do better than to 
quote a passage from Mulla’s well-known 
treatise on the Indian Contract Act. 
Under s. 239 the learned commentator 
says : 

“But the Common Law has no means of ad- 
mitting any kind of legal existence between that 
of a formally constituted corporation and that of 
an individual human being (though the procedure 
of Courts of Equity can go near it in what 
are called representative suits); and for English 
jurisprudence the firm is only a compendious 
name for certain persons who carry on business 
or have authorized one or more of their number 
to carry it on, in such a way that they are 
jointly entiled to the profits and jointly liable 
for the debts and losses of the undertaking.” 


He then proceeds: 

“For the purpose of determining legal rights 
there is no such thing as a firm known to the 
law, and this is so likewise under this Act. 
It is true that under the Code of Oivil Pro- 
cedure, 1908, O. XXX, as under ,the English 
Rules of Court, and, we are informed, by statute 
in many other jurisdictions, actions may be 
brought by and against partners in the name of the 
firm, and even between firms and their members; 
but this is only a matter of procedure " 
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lt is clear, therefore, that when a suit. 
is" instituted by or against a firm, it is 
really a suit by or against a group of 
individuals and the name of the firm is 
the collective name of the individuals. 
Now, in this particular case, as I have 
said, it was clearly stated. in’: the plaint 
and was not disputed in the written 
statement that it was the plaintiffs’ father 
alone, without anv partner, who was 
carrying on his business under the name 
of Thagan Sao-Ram Chander. It 1s, 
therefore, clear that at the time when 
the plaintiff's father was carrying on the 
business Thagan Sao-Ram Chander was 
not even the name of any firm but an 
alias of Thagan Sao only, Such a thing 
has been recognised in O. XXX, r. 10, 
of the Code of Civil Procedure, which 
authorises an individual to be sued in 
the name in which he is carrying on his 
business, though it does not authorise 
him to sue as such. The principle is 
obvious. If a man is known among 
those with whom he has business rela- 
tions by a particular name, those per- 
sons can sue him in that name but the 
man himself must sue in his own name. 
When, however, the plaintifs’ father 
died, his four sons, all minors, succeeded 
him. The business was, thereafter, car- 
ried on through their guardian or agent 


in the name used by their father. 
Thagan Sao-Ram Chander became the 
name of the plaintiffs. The relation- 


ship between these four plaintiffs cannot 
possibly be that of partners, Partner- 
ship is not a status, but is a creation 
of contract, and these minors were un- 
able on account of their minority to en- 
ter into any contract of partnership. The 
correct position, therefore, was that after 
the death of Thagan Sao, Thagan Sao- 
Ram Chander became, as I have said, the 
name of his four minor sons collectively, 
something analogous to the position when 
an individual for the purpose of busi- 
ness adopts another name and it was 
by this name that they were known 
among those persons with whom they 
had business relations. When the defen- 


dants drew up the hundi in favour of 
Thagan Sao Ram Chander, they in fact 
drew it in favour of the four sons of 


Thagan Sao, who were minors and whose 
business was being carried on by Gopi Lal, 
their maternal grandfather. In fact Bhag- 
wan Das (the brother of defendant No.1 
and the father of defandant No. 7) was 
the brother-in-law of the plaintifs and 
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he was fully aware of the real situation. 
Now, when the hundi was in 
favour of, the minors and became 
payable when they were minors, I see no 
reason why the plaintiffs cannot avail 
themselves of the provisions ofs. 6 of the 
Limitation Act, simply because.the hundi 
under: which they were suing was given 
not in their own name but ina name by 
which they were known to those. with 
whom they had business relations. The 
fact that there was a manager who could 
have sued during the minority of the 
plaintiffs makes no difference. . 

It was then urged ‘that this plea of 
minority to save limitation was not raised 
in the plaint and it came to the defend- 
ants asa surprise at the time of argu- 
ment. Here again I find no force in the 
contention. Thevery Jaw, which prescribes 
that a certain class of suits must be 
instituted within a certain time, provides 
the circumstances under which certain 
other period will apply. It appears on 
the face of the record that the plaintiffs 
are minors. It is clear from the pleading 
itself that the money was taken from the 
plaintiffs during their minority and that 
the money became due to them during 
their minority. The decision of the ques- 
tion of limitation, therefore, did not depend 
upon the determination of any issue of 
fact which ought to have been stated 
and which the defendants could not dis- 
prove. I think the question of limitation 
was rightly decided against the defend- 
ants. 

The next question is that of set off. 
Four items were claimed as set-off by 
the defendants. Two of them, namely, 
one of Rs. 600 and another of Rs. 164-0-3 
have been allowed by both the Courts 
below and there is no question about 
them before us. Another item of Rs. 45-14-2 
has been disallowed by both the Courts 
and there is no question about that 
either. The controversy before us was 
confined to the fourth item of Rs. 666 
odd, which was allowed by the trial 
Court and disallowed by the lower 
Appellate Court. This item represents, 
according to the defendants, the cost of 
litigation which they incurred in the 
proceeding for the appointment of a 
guardian of the properties of the minor 
plaintiffs. It appears that the plaintitfs 
were under the guardianship of their 
maternal grandfather Gopi Lal. Bhagwan 
Das, a member of the firm which drew 
the hundi, applied to be appointed a, 


28 NARENDAR CHAND v, TARAPAT (LAH .) 


guardian of the plaintiffs, and there was 
a dispute between him and Gopi Lal. 
It seems that the ultimate order of the 
Court was that a Pleader of the Court, 
Babu Gobind Prasad, be appointed 
guardian. The defendants want the 
plaintiffs-to recoup them of this cost which 
was incurred by them in this guardianship 
litigation, and according to the accounts 
submitted by them, Rs. 646 odd is thus 
due. . The genuineness of the account and 
the correctness of the amount spent have 
been doubted by the lower Appellate 
Court. Be that as it may, the question 
for the present in second appeal is whe- 
ther this amount is allowable under the 
law. The trial Court allowed this amount 
as an equitable set-off. The Court of 


Appeal ` below was of opinion 
that in the- circumstances of the 
Case, no question of equitable set-off 


arose. The ‘learned Advocate . for the 
appellants has not seriously pressed the 
question of equitable set-off, and I myself 
fail to understand how this amount can 
be allowed as equitable set-off. The 
amount, which is said to have been spent 
in litigation, is in no ‘way connected with 
the hundi transaction. The learned 
Advocate, however, contended that defend- 
ants were entitled to this amount under 
the Code of Civil Procedure, it being an 
ascertained sum legally recoverable under 
s. 70 of the Contract Act. I have doubts 
whether this sum can be said to be an 
ascertained sum in the sense in which 
the word has been used in the Oode of 
Civil Procedure, as the necessity of each 
item of expenditure will have to be deter- 
mined. I am, however, clearly ' of 
opinion that the amount is not legally 
recoverable from the plaintiffs, Section 
79 of the Contract Act runs thus: 

“Where a person lawfully does anything for 
another person, or delivers anything to him, not 
intending to do so gratuitously, and such other 
person enjoys the benefit thereof, the latter is bound 
to make compensation to the former in respect of, or 
to restore, the thing so done or delivered.” 

The complete circumstances under which 
the guardianship litigation was carried on 
are not before us. We are not in a 
position to say how far that litigation was 
carried on in good faith nor are we in 
a position to say whether Bhagwan Das 
was not trying to become the guardian of 
the minors for his own benefit. Leaving 
this aspect of the case aside, this is not 
a case in which a person has supplied 
fhe necesgjties of life to a minor for which 


e the minors are legally liable. Section 70, 


‘refusing it. 


malik, if entitled to succeed to 
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.in my opinioh, contemplates a case in 


which a certain benefit is done to another 
and is not intended to be done gratuitously, 
and the man to whom benefit is done 
enjoys the benefit voluntarily, that is to 
say, he should have an option of refusing 
to enjoy the benefit. It does not mean 
that the benefit should be thrust upon 
him without his having the option of 
Nobody has a right to force 
a benefit upon another. There is no law 
of which I am aware, whichentitlesa man 
to start a litigation for the appointment 
of guardian of a minor and then later on 
call upon the minor to recoup him of the 
cost of litigation. Apart from this, as has 
been pointed out by the learned Advocate 
for the respondents, s. 49 of the Guardians 
and Wards Act gives the Court ample 
power to order who should bear the cost 
of the litigation. If Bhagwan Das carried 
on this litigation honestly for the benefit 
of the estate of the minors, it was open 
to him to ask the Court to allow him that 
cost from the estate of the minors. This 
he did not do, and I am sure a suit for 
the recovery of this amount against the 
minors will, in no circumbiances, be main- 
tainable, ° 

I would, therefore, dismiss this appeal 
with costs. 

Saunders, J.—I agree. 

N. Appeal dismissed, 


LAHORE HIGH COURT 
Letters Patent Appeal No. 28 of 1931 
and 
Oivil Appeal No. 2344 of 1929 
May 4, 1934 
ADDISON AND COLDSTREAM, JJ. 
Raja NARENDAR CHAND —PLAINTIFF 
— APPELLANT 
versus 
TARAPAT— DRFENDANT-—RESPONDENT 

Custom (Punjab)—Succession—Ala malik and adna 
malik—Hamirpur Tahsil, Kangra District—Ala, 
adna malik in pre- 
ference to latter's daughter. 

Held, that the Raja of Nadaun who is ala malik in 
Hamirpur Tahsil, Kangra District, isnot entitled to 
succeed to an adna malik in the Tahsil in preference 
to the latter's daughter. Raja Narendar Chand v. 
Tarapat, 132 Ind. Cas. 513, affirmed. 


L. P. A. from the decree of Mr. Justice 
Bhide, dated March 13, 1931, and as report- 
ed in 132 Ind. Cas. 513. 

Messrs. Fakir Chand and Chandra Gupta, 
for the Appellant. 

Mr. M. C. Mahajan, for the Respondents, 
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Addison, J.—The Raja of Nadaun 
which is in Tahsil Hamirpur of the Kangra 
District sued ‘Tarapat for possession of 
3 kanals 11 marlas of land. The plaintiff 
is recorded in the revenue papers as an 
ala malik of the village and he is a 
jagirdar as well. The land was held by 
Gurditta who was recorded as an adna 
malik. He died on October 2, 1918, and 
on May 7, 1919, the land was mutated in 
favour of his daughter Musammat Durgi. 
She sold the land to Tarapat on March 14, 
1925 and there is'a finding that this sale 
was for consideration and necessity. On 
June l, 1927, the present suit was instituted 
for possession of this small area of land 
on the ground that the land escheated to 
the Raja on the death 
that the daughter had no right to succeed 
and had no power of alienation. The 
suit was dismissed by the trial Court and 
the District Judge dismissed the appeal. 
He granted a certificate for further appeal 
to this Court under s. 41, Punjab Courts 
Act,and a Single Judge dismissed the 
second appeal. This is a Letters Patent 
appeal from his decision. 

It appears to be doubtful if Gurditta 
who wasa dJhiwar and whose main oc- 
cupation was catching fish and running 
mills for grinding ata, followed Customary 
Law. But assuming that he did, it seems 
that the decision of the Courts below is 
correct. Some argument was addressed on 
the question of the construction of s. 41, 
Punjab Courts Act, but it.is unnecessary 
to go into this matter as on the merits 
the appeal has no force. 

In the first two Courts reliance was 
placed on the wajib-ul-arz of this village 
which states that land would revert to the 
Raja if the adna malik died without 
leaving an heir, near or distant. This 
wajib-ul-arz, however, was not signed by 
the adna maliks. In fact they refused to 
sign it. The  appellant’s Oounsel now 
relies only on the reply to question No. 49 
of the Customary Law which deals with 
the question of the succession of daughters 
in the presence of collaterals. At the end 
of the reply occurs the following sentence: 
“The jagir villagers’ daughters are not 
allowed to succeed at all.” Question No. 54 
is, however, the question dealing with the 
order of succession when a man dies with- 
out male lineal descendanis and leaving 
no widow, daughter or descendants through 
a daughter. The order of succession in 
such cases is stated to be: (1) donees by 
will; (2) collaterals according to their 


therefore, do come 


of Gurditta and. 
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relationship; (3) persons from whom the 
deceased had received the land in gift; (4) 
ala malik and (5) descendants of the 
founders of Tika. The ala maliks, 
in but very low down 
when there are no daughters. Ib is 
obvious that that is the reply which ap- 
plies toa case like the present. This 
Customary Law was compiled only at the 
revised Settlement of 1914—18. 

Amongst the illustrations to ques- 
tion No.49 in Tahsil Dehra there are three 
instances given where the ala malik jagir- 
dar excluded a daughter. These apparenly 
were cases occurring in the jagir of the Raja 
of Qolar. It may be the case that there 
is such custom there but that is not before 
us. The Raja of Nadaun is an ala malik 
in Tahsil Hamirpur. In jagir there are at 
least two instances where the Raja claimed 
to succeed in preference toa daughter and 
failed. One of these instances took place 
in August 1905 and the other on May 24, 
1922. The Raja has been unable to show 
one instance in which he has succeeded in 
preference to daughters. It may also be 
mentioned that the last sentence in the 
reply to question No, 49 occurs for the first 
time in the Customary Law compiled in 
1914—18. Inview of the fact that adna 
maliks refused to sign the wajib-ul-arg 
which contained 2 provision of a similar 
nature, it appearsto me that this sentence 
crept in at the instance of the Rajaor his 
agents and was not the opinion expressed 
by the adna maliks, This is apart from the 
fact that the proper reply to consider in the 
present case is that given to question No, 54. 
For the reasons given I would dismiss this 
appeal with costs. 

Coldstream, J.—I agree, 

N. Appeal dismissed. 
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PATNA HIGH COURT ` 
Appeal from Appellate Decree No, 1297 
of 1932 
July z9, 1935 
FazL ALI, J. 
BILAT SAHU— APPELLANT 
VETSUS 
TULSI MAHTO AND OTHERS— 
RESPON DENTS 
Chota Nagpur Tenancy Act (VI of 1908), s. 46— 
Mortgage—Right of mortgagor to decree for possession 
after five years — Decree, when can be made con- 
dittonal on payment of mortgage dues and sums 
spent by mortgagee — Equitable relief—Jurisdiction— 
Allegation of fraud—Cause ofaction based on fraude 


and sale effected by fraud—S, 46, if operates as bar 
to trial of suit by Civil Court, 
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By the terms of s. 46, Ohota Nagpur Tenancy Act, 
@ mortgagee is not entitled to remain in possession 
of the mortgaged lands after the expiry of five years 
and the mortgagor is entitled toa decree for posses- 
sion. An order making the decree conditional upon 
payment of the mortgage dues and other sums spent 
by the mortgagee can be passed only on equitable 
grounds. But a person who comes to Court with un- 
clean hands is not entitled toany equitable relief. 

Where the plaintiff complains that the mortgagee 
had fraudulently got his land sold by failing to 
make payment of the rent which he was bound to 
pay, the fraud and the sale accomplished by the 
alleged fraud constitute a cause of action and entitle 
him to a relief which is quite distinct from the relief 
contemplated in cl.4 of s 46, Ohota Nagpur Tenancy 
Act, and there is no barin the Ohota Nagpur 
Tenancy Actto the (Uivil Court trying an action 
which has based on such allegations, 


A. from a decision of the Special Sub- 
ordinate Judge of Ranchi, dated July 14, 
1932, affirming that of the Munsif 
of Palamau at JDaltanganj, dated 
December 23, 1930, 

Mr. N. N. Sen, for the Appellant. 

Mr. Sarjoo Prasad, for the Respondents. 

Judgment.—lIt appears that the plaintiff 
had given in mortgage his holding of 6 
bighas to defendant No. 1 for'a sum of 
Rs. 100. Under the deed of mortgage the 
mortgage was to subsist for a period of 
five years extending from 1917 to 
1922, During the subsistence of the 
mortgage theland was sold for arrears of 
rent in execution of a certificate obtained 


-by the landlord and purchased by defend- 


ant No. 1 in the name of defendant Na. 2 
on August 21,1919. Thereupon the plaint- 
iff brought the present suit for recovery of 
possession which has been decreed. This 
second appeal has been preferred on be- 
half of defendant No. 1 and the only points 
which were raised on behalf of the appel- 
lant were: (1) that the decree for posses- 
sion should have been made conditional 
upon payment by the plaintiff of the sum 
of ks. 100 for which the land had been 
mortgaged by him to defendant No. i and 
also such sums as thedefendant No.1 had 
paid for satisfying the decree for rent. (z) 
That the Civil Court had no jurisdiction to 
try the suit. 

Under s.46o0f the Chota Nagpur Ten- 
ancy Act, no transfer by a raiyat of his 
right in his holding or any portion thereof 
by mortgage or lease for any period, 
expressed or implied which exceeds or 
might in any possible event exceed five 
years shall be valid to any extent. By 
the terms of this section the mortgagee 
was not entitled jo remain in possession 
‘of the mortgaged lands after the expiry 
of five years. In these circumstances jt 
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is clear that the plaintiff was entitled toa 
decree for possession. The question is 
whether the decree should have been made 
conditional upon payment of the mortgage 
dues as well as other sums spent by the 
defendant which are now claimed in appeal. 
Such an order could have been passed only 
on equitable grounds, but in view ofthe 
finding of the Courts below thatthe plaint- 
lit .?) tried fraudulently tohave the land sold 
during ihe subsistence of the mortgage, 
it is clear that the defendant comes to Court 
with unclean hands and he is not entitled 
to any equitable relief, 

The next question is whether under 
s. 139-A the jurisdiction of the Civil Court 
was barred todeal with the suit. Under 
cl. (4) of s. 46 it is provided : 

“At any time within three years after the ex- 
piration of the period for which a raiyat has 
under this section transferred his right in his 
holding or any portion thereof, the Deputy Com- 
missioner may, in his discretion, on the application 
of the raiyat, put the raiyat into possession of such 
holding or portion in the prescribed manner". 

In my opinion if the plaintiff purported 
to act under this provision, he would have 
had to make an application before the Deputy 
Commissioner and under s, 13§-A the Civi! 
Court would have had nò jurisdiction to 
order possession to le made over to him. 
In the present case, however, the plaintiff 
complains that the mortgages had fraudul- 
ently got his land sold by failing to make 
payment of the rent which he was bound 
to pay. The fraud and the sale ac- 
complished by means of the alleged fraud 
constituted a cause of action and entitled 
him toa relief which is quite distinct from 
the relief contemplated in cl. (4) of 
8.46, In my opinion there is no bar in the 
Chota Nagpur Tenancy Actto the Civil 
Court trying an action which was based on 
the allegations made in this case. 
Both the Courts below have ‘taken this view 
and in my opinion their view is correct. 

J may mention here that it was also 
argued before me that the certificate 
which was obtained by the landlord was 
partly for arrears which had accrued due 
before the mortgage transaction was 
concluded and the mortgagee was not bound 
to pay up those arrears. The lower Ap- 
pellate Court has come to a clear finding 
of fact that the mortgagee was bound to 
pay even those arrears. Even assuming, 
however, that this finding has not been 
corrrectly arrived at, on the admitted case 
of the parties, the mortgagee was bound 
to pay a portion of the arrears and so the 
point raised on behalf of the appellant 
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does ‘not make any substantial difference 
to the result of the case. I would, in these 
circamstances, dismiss the appeal with 
GOBIB. 


Leave to appeal under the Letters Patent 
15 refused. 


N. Appeal dismissed. 


PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT i 
Criminal Case No. 189 of 1935 
May 21, 1935 
MIDDLETON, J. O. 
ABDULLAH JAN-—PETITIONER 
VETSUS 
TOTI GUL—Oppositr Parry 

Criminal Procedure Code (Act V of 1898), ss 436 
proviso, 203—Dismissal of complaint under s. 203— 
Accused not summoned— Proviso to s. 436, applicabi- 
laty of. 

Where a complaint is dismissed 
Criminal Procedure Code, and the accused has not 
been summoned, the proviso to s. 436 of the Act 
does not come into operation and further inquiry 
cannot be ordered under it. | 

Third Ad- 


‘Or. C. from an order of the 
ditional Sessions Judge, Peshawar, dated 
February 15, i930. 

Mr. Abdul Hamid Niazi, for the Petition- 


under s. 203, 


er. 
Order.—A complaint against petitioner 
was dismissed under s. 203, Uriminal 
Procedure Gode. After a preliminary in- 
quiry had been held under s. 202, Crimi- 
nal Procedure Code, the complainant ap- 
plied in revision for further inquiry; the 
petition was heard by the Third Addi- 
tional Sessions Judge, Peshawar, who 
found that the trial Magistrate had neither 
examined ths complainant nor read the 
evidence recorded under s. 222, Uriminal 
Procedure Code; he accordingly ordered 
further inquiry under s. 436, Criminal 
Procedure Code, The accused petitioner 
comes up in revision against this order 
on the ground that he was not given 
any opportunity of appearing. He had 
never been summoned before the trial 
Magistrate and had never been discharged: 
hence the proviso to s. 436, Criminal 
Procedure Code, does not come into ope- 
ration. The further inquiry will neces- 
sarily be under s. 202, Criminal Procedure 
Code, and may result in a second order 
of dismissal under s. 203, Criminal Proce- 
aure Oode; the order for a further inquiry 
is not an order requiring the trial Magis- 
trate to issue process for the appearance 
of accused. I hold that the proviso tos. 436, 
does not apply and that the accused peti- 
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Kioner had no right to show cause, I dec- 
line to interfere with the order of the 
Third Additional Sessions Judge and I 
dismiss this petition without notice to res- 


pondent. j 


D, ` Petition dismissed. 





BOMBAY HIGH COURT 
Second Civil Appeal No. 151 of 1931 
November 26, 1934 
KaNGNEKAu, J. 
MUNICIPALITY or AHMUDABAD— 
APPELLANT 
VETSUS 
PANUBHATI LALJIBHAI—Rgsponpent 
Malicious prosecution—Nature of damage necessary 
to support actton—Corporation—Whether can render 
itself liable for. malicious prosecution— Prosecution 
under Municipal Act—Action for damages—Main- 


tainability—M alice—Question as to existence of malice 
— Question of fact, 

There are three sorts of damage, any one of which 
is sufficient to support an action for malicious pro- 
secution. First, damage to a man's fame, asif the 
matter whereof he is accused be scandalous; 
Secondly, damage to his person, as where a man 
is put in danger to lose his life, limb or 
liberty; Thirdly, damage to his property, as where 
he is forced to expend. money in necessary 
charges to acquit himself of thecrime of which he 


ig accused, Wijfen v. Bailey and Romford Urban 
Council (1), followed. 


A Corporation can be actuated by that kind of 
malice which is essential to the maintenance of an 
action for malicious prosecution, instituted by its 
officers inthe scope of their duty, provided the 
necessary ingredients of such a prosecution are made 
out, and, in the assertion of its rights, a Corporation 
may render itself liable for malicious prosecution, 
An action for malicious prosycution is maintainable 


in respect of a prosecution under the Municipal 
Act. 


The question as to the existence of malice is 
always one of fact and cannot be gone into in second 
appeal, 


5. C. A. from the decision of the Assist- 
ant Judge, Ahmedabad, in Appeal 
No. 153 of 1927. 

Mr. kR. W. Desai, for the Appellant, 

Messrs. S. T. Desai and P. A. Dhruva, 
for the Respondent. 


Judgment.- The Ahmedabad Munici- 
pality served the plaintiff with a notice 
uncer ss. 96 (9, and Y1 (4), (13), Bombay 
District Municipal Act, 1801, caliing upon 
him to remove certain bullding work done 

y him without the necessary sanction. As 
the plaintiff failed tocomply with the notice, 
the Municipality prosecuted him under 
8. 159, Bombay District Municipal Act. The 
plaintiff was acquiited of the charge 
brought against him. Thereupon, the plain- 
tiff brought the present suit to recover 
Rs. 729 from the defendant for damages 
for malicious prosecution. ‘The trial Court 
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dismissed the snit; but, in appeal, the 
learned Assistant Judge awarded the claim. 
It is against the decree of the lower Appel- 
late Court that the present appeal is made. 
Two points are taken before me by 


the learned Advocate on behalf of the ap- ` 


pellant. The first is, that an action for false 
and malicious prosecution cannot lie in the 
case of a prosecution under the Municipal 
Act. In support. of this contention the 
learned Advocate relies on Wiffen v, Bailey 
and Romford Urban Council (1): That was 
a case of a prosecution under s. 95, Public 
Health Act, 1875, and all that was decided 
there was that such a complaint is not a 
proceeding necessarily and naturally 
involving damage tothe fair name of the 
person prosecuted, or putting him in peril 
of losing his liberty, sufficient to support an 
action by him for malicious prosecution. 
Apart from that, it was pointed out by 
Buckley, L. J., in his judgment that: 


| “There are three sorts of damage, any one of which 
is sufficient to support this action. First, damage 
to aman's fame, as if the matter whereof he is 
accused be scandalous Secondly, damageto his per- 
son, a8 where a man is pul in danger to lose his life, 
limb or liberty. Thirdly, damage to his property, 


as where he is forced to expend money in necessary 


charges to acquit himself of the crime of which he is 


accused.” 

Then the learned Lord Justice dealt wit 
the last ground and with regard to it 
observed: “The last is notin question in 
this case. There is no pecuniary damage.” 
He then dealt with the first two grounds 
and held that the action was pot maintain- 
able. Phillimore, L. J., explains in his 
judgment what is meant by “damage to a. 
man’s property” in these words: 

“And thereby damage fo a man’s property as 
where he is forced to expend his money in necessary 
charges to acquit himself of the crime of which he 
is accused, This last head of damage was held to 
apply in Savile v. Roberts (2), and the action was held 
to be maintainable.” 

It may be stated that the leading case on 


the point is Savile v. Roberts (2) which first 
laid down the three canons which have 
been accepted ever since. Inthe present 
suit, the action was inter alia based on 
damage to property and the plaintiff was 
compelled to incur expenses in order tò 
defend himself against the charge brought 
by the Municipality against him, and the 
case relied upon is not of much use to the ap- 
pellant. It is well established by authority 
that a Corporation can be actuated by that 
kind of malice which is essential to the 
maintenance of an action for malicious 


(1) (1915) 1 KB 600; 84 L JKB 688; 795 P 145: 
31 T L ReG4; 112 L T 274, 
(2) (1698) 1 Ld. Raym. 374. 
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prosecution, instituted by its officers in the 
scope of their duty, provided the necessary 
ingredients of such a prosecution are made 
out, and, in the assertion of its rights, a 
Corporation may render itself liable for 
Malicious presecution. Itis not contended 
that the Municipal officers were acting 
outside the scope of their duty in prosecut- 
ing the plaintiff. The second point made 
is, that there was no evidence of malice in 
the case. Now, this must always be a 
question of fact, Tie learned Appellate’ 
Judge raised the following issues: Was 
the prosecution launched against the plain- 
tiff by the Municipality, without reasonable 
and probable cause? Was the said pro- 
secution maliciously false? He recorded 
his findings in the affirmative on both these 
issues. These are questions of fact and 
cannot be gone into in second appeal. 
Apart from that, I find that the learned 
Judge has discussed the evidence bearing 
on these questions in detail, and he has 
pointed out that it was not a caseof an 
excessive regard for duty, which induced 
the Municipal officers to set the criminal 


law in motion against the plaintiff, but 


they knowingly launched this prosecution 
as there were certain records avail- 
able to them wRich ought to have 
made them hesitate before this action 
was taken.: The learned Judge also felt 
that defendants Nos. 3 and 4, who were 
officers of the Municipality, were instru- ` 
mental for the disappearance of the relevant 
Municipal papers. Finally, the learned 
Judge came to the conclusion that defen- 
dants Nos. 2, 3 and 4 had no reasonable 
and probable cause - for prosecuting the 
plaintiff; that the prosecution itself was 
false; that no inquiries were made from 
the plaintiff or his father; and that neither 
of these defendants knew personally that 
any part of the building was raised without 
permission. He wound up the discussion by 
saying that he had no hesitaticn in holding 
that thetr conduct in prosecuting the plain- 
tiff was actualed by malice and with the 
indirect object of harassing the plaintiff. 
In this view, the appeal fails and must be 
dismissed with costs. l 


N. Appeal dismissed. 
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-ALLAHABAD HIGH COURT 
Civil Revision Application No. 246 of 1934 
December 12, 1934 | 
BENNET, ð. 
LAL BEHARI LAL— APPLICANT 
i VETSUS 
Chaubey GULZARI LAL AND ANOTHER— 
OPPOSITE PARTIES. 

Civil Procedure Code (Act V of 1908), s. 11, 0. XXI, 
e. 100—Res judicata — Issue must be heard and 
decided—A pplication under 0O. XAT, r. 100—Parties 
should be allowed to adduce oral as well as document- 
ary evidence, they desire, 

Section 1}, Civil Procedure Code, requires that the 
lissue should be heard and finally decided before it 
amounts to res judicaia. 

“Where an application under O. XXI, r. 100, Civil 
Procedure Oode is filed, the parties should be allowed 
to produce whatever evidence, oral or documentary, 
they desire, in suppert of their case. Sardhart Lal 
y. Ambika Pershad .l, and Najimunnissa Bibi v, 
Nacharuddin Sardar (2), distinguished, 


C. R. App. against an order of the Addi- 
tional Munsif, Agra, dated March 17, 1934. 

Mr. B. Mclik, for the Applicant. 

Mr. G. S. Pathak, for the Opposite 
Parties. 

“Order. —This is an application in revision 
by a decree-holder, Lal Behari Lal, against 
an order dated March 17, 1934, passed by 
an Additional Munsif cn an application 
of the opposite party, Gulzari Lal, under 
O. XXI,r. 100, Oivil Procedure Code. Lal 
Behari Lal held a decree against one 
Lalloo for possession of a house and the 
Amin went to obtain possession in execu- 
tion of the decree and the objection in 
question was made. The Court held an 
enquiry and in its order it states : 

“I have not allowed any oral evidence to be led 
by the parties as there is sufficient documentary 


evidence in the execution file itself and on the 
record”, 


The Court then held that it was sa- 
tisfied that the objector had been wrong- 
fully dispossessed of the property and the 
objection was allowed. In the revision 
the first ground taken is that the Court 
acted illegally and with material irregu- 
larity In the exercise of its jursdiction in 
not allowing the applicant to adduce oral 
evidence in support of his case, that is, 
the applicant desired to- produce oral 
evidence that the judgment-debtor and 
not the objector was in possession. Learned 
Counsel for the opposite party has attempted 
to justify the order of the lower Court 
by reference to tworulings: Sardhari Lal 
v. Ambika Pershad (1) and Najimunnissa 


Bibi v. Nacharuddin Sardar (2). These. 


(1) 15 O 521; 15 I A 123: 5 Sar. 172 (P 0). 
. (2) 51 O 548; 83 Ind. Cas, 233; A I R 1924 Oal. 744; 
89 O Ld 418. 
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rulings merely say that the procedure of 
investigation in an objection of this nature 
either under therule in question or under 
rr. 60 and 61, O. XXI, is of a sum- 
mary nature and it is not prescribed how 
far the investigation should go. The rul- 
ings afford no justification for the order 
of the lower Court refusing to hear oral 
evidence, 

Learned Counsel for the opposite party. 
then attempted to uphold the order of the 
lower Court allowing the objection of 
Gulzari Lal on the ground that the mat- 
ter was res judicata in his favour. This 
ground had not been taken before the 
lower Court. The alleged res judicata arose, 
it is said, out of an order on December 
22, 1932. This order purports to deal with 
an application by the decree-holder and 
states thatthe application is not against 
the judgment-debtor but is against a third 
party and is, therefore, not maintainable 
and is dismissed. There was no considera- 
tion in this order as to whether the judg- 
ment-debtor or the third party, if that 
third party was Gulzari Lal, was in pos- 
session. Accordingly it does not appear 
to me that there was any decision of that 
issue which would amount to res judicata 
under s. li, Civil Procedure Code, as that 
section requires that the issue should ke 
heard and finally decided before it amounts 
to res judicata. I see no ground on which 
the order of the lower Court can be upheld 
and accordingly I set it aside and remand 
the case to the lower Court for disposal 
according to law, that is, the lower Court 
will allow the parties to produce whatever 
evidence they desire, oral or documentary, 
and will then dispose of the matter. Costs 
are allowed to the applicant in revi- 
sion. Costs in the lower Court will abide 
the result. The court-fee of this Court 
will be returned to the applicant in revi- 
sion. 


D. Application allowed, 





RANGOON HIGH COURT 
Oriminal Revision Application No. 153-B 
of 1935. 

April 9, 1935 

i Macxney, J. 
U NYO SHIN — APPLICANT 
Versus 
EMPEROR— Opposites PARTY, 


Criminal trial—Revision—Existence of facts 
justifying framing of charge—Magistrate must be 
left to exercise discretion and continue trial—Revi- 
sional Court cannot interfere becuse Magistrate haa 
not done, asrevisional Court would have dong, 


Ba. 


facie case against the accused and frames the 
charge, it would be inadvisable to interfere at 
that stage unless it can be shown thet the Magis- 
trate’s order is clearly perverse in the face of all the 
evidence brought before him and the Sessions Judge 
cannot show that the Magistrate's order is perverse 
or wrong by trying the case in the manner he would 
do had: he been the Magistrate himself, This is not 
what a: revisional Court should do. So long as there 
are facts which justify the framing of a charge the 
Magistrate must be left to exercise his discretion and 
authority and continuethe trial, < 

Or. -R. App. from an order of the Ses- 
sions Judge, Mandalay, dated March 7, 
1935. ` 

Mr. Hla Tun Pru, for the Applicant. 

Messrs. Clark and Surridge, for the 
Orown. ; 


“Order.—Thisa reference submitted by 
the learned Sessions Judge of Mandalay 
in regard toacharge unders. 411, Penal 
Oode, which has been framed against one 
U Nyo Sein by the Senior Magistrate of 
Mandalay in his Criminal Regular Trial 
No. 98. of 1934. The learned Sessions 


‘Judge recommends that the charge be qua- 


shed. U Nyo Sein is prosecuted with one 
Ba Mu in 
- According to the case for the prosecu- 
tion. Ba Mu was formerly employed by 
one, Tun I, a timber trader, who. died in 
June, : 1934, leaving a wife, Ma Sein. In 
October 1934, Ba Mu, it is alleged, sold 


_ to U-Nyo Sein two rafts of timber, one 


of which consisted mainly of logs bear- 
ing the mark “Ba Mu,” and the other 
mainly consisted of logs bearing the 
mark “Tun I.” These marks, it is said, were 
used by Tun I toindicate his property. It 
is: shown that the rafts were not sold 
through an ordinary broker, but that the 
person who acted as broker was in reality 
a foreman of U Nyo Sein, who is a mill 
owner. It seems that there was consider- 
able litigation going on, or about to be 
started, in respect of Tun Is estate to 
-which these logs it is claimed belong. It 
is also stated that U Nyo Sein was aware 
of this litigaticn. On these facts the Senior 
Magistrate thought fit to frame a charge 
against Ba Mu under s. 379, Penal Code, 
in that he had sold these rafts dishonestly 
and without authority, he being no longer 
employed by Ma Sein; and against U Nyo 
Sein under £. 411, Penal Code, in that he 
dishonestly received the logs knowing, or 
having reason to believe, that they were 
stolen property. The learned Sessions Judge 
in his order of reference has referred to 
matters which are outside the record of 


e the criminal Case, He referred to the 


the following circumstances:. 


O NYO HIND. BMPEROR (RANG) - 
Jf the-trying--Court thinks that there is a prima- 
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civil litigation that was going on, and to 
have ‘come to the conclusion that Ba Mu 
and Tun I -used to workin some sort of 
partnership, andthat Ba Mu has aclaim 
to the rafts, The learned Sessions Judge 
remarked that the question of the owner- 
ship of the rafts wasnot altogether free 
from complication and that it would have 
been better if the learned Magistrate had 
acceded to the wishes of the parties and: 
waited forthe civil suit to be decided first. 
He then proceeded to discuss the facts which 
had been brought ta his notice, and 
came to the conclusion that on these facts’ 
U Nyo Sein could not be found guilty of 
the offence with which he has been charg-. 
ed. r 

Now, at the beginning of his order, the 
learned Sessions Judge has very correctly: 
stated that if in sucha case asthe pre- 
sent the trying Court thinks that there 
is a prima facie case against the man, 
and frames the charge, ib would obviously 
be inadvisable to interfere at that stage 
unless it can beshown that the learned. 
Magistrate’s order is clearly perverse in 
the face of allthe evidence brought before. 
him. Theonly method by which the Seg- 
sions Judge has been able to show that, 
the Senior Magistrate's order is perverse, 
or wrong is by trying the case in the. 
manner he would do, had he been the. 
Senior Magistrate himself. This is not 
what a revisional Court should do. So long 
as there are facts which justify the fram- 
ing of a charge the Magistrate must be 
left to exercise his discretion and author- 
ity and continue thetrial. Itis wrong to 
interfere because the Senior Magistrate 
might make a mistake in his estimation of: 
evidence and so might come to a wrong- 
conclusion. Without summing up the evi- 
dence and considering it in just the 
manner in which the trying Magistrate- 
will have to consider it, if is not possible 
to .come to a conclusion that U Nyo Sein 
is not guilty. There is evidence, which 
justifies the framing of a charge. It 1s true. 
that the position has become very difficult 
now because a week after the learned’ 
Sessions Judge had announced in his 
order of reference his opinion of the cir- 
cumstances, the Sub-Divisional Judge of- 
Mandalay passed orders in his Oivil Re- 
gular Suits Nos. 324 and 325 between 
the same persons whoare now concerned 
in this criminal case in regard to the 
same logs, which form the subject-matter: 
of the criminal case. The Sub-Divisional 
Judge dismissed Ma Sein’s suits on the 
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ground that she was not entitled to any 
relief as she sued for possession of the logs 
claiming them to be the absolute property 
of Tun I and asthe evidence showed that 
lt was not so. 

I thinkthe best order to pass is that 
the proceedings be returned to the Senior 
Magistrate, that he should consider the 
case in the light of all the facts which are 
now brought before him and that he must 
come to his own decision. on them. It may 
be that the charge against U Nyo Sein 
may proveto be groundless, but it is not 
for this Court to go into the matter at all. 
This Court has not to see whether U Nyo 
Sein is guilty or not, but whether there 
are facts on which he should be charged, 
and, there are facts which justify this 
charge although it may be that they will 
be very easily explained. In this matter 
orders shall issue accordingly. 

“D. Order accordingly. 
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ALLAHABAD HIGH COURT 
Civil Case No. 388 of 1931 
December 12, 1934 
NIAMAT-ULLAH AND ALLSOP, Jd. 
NARAIN MOHAN e DEV— APPELLANT 


Versus 
Musammat KRISHNA BALLABHI AND 
OTHERS—RESPONDENTS3 

Court Fees Act (VII of 1870), Sch. II, Art, 17 (6)-— 
Suit to obtain injunction and prayer for scheme so 
that plaintiff and defendant may carry on service 
of idol—Nature of suit—Art. 17 (6), applicabil- 
y. 


The instituted 


plaintifis order 
to obtain an injunction restraining the defendants 
from interfering with the service by the plaintifis 
of an idoland asking the Court to framea scheme, 
so that they and the defendants might be entitled 
to carry on the service of the idol and to enjoy the 
emoluments of the office separately and without in- 
terference from each other: 
| Held, that although the suit could not be described. 
as a suit for partition, yet it was in a sense, a suit 
which may beregarded as a suit of a similar nature for 
the purpose of estimation of court-fees und that Art. 17 
(6), Sch. II, Court Fees Act, applied, 
: ©. from the report of the Chief 
Inspector of Stamps, United Provinces. 
Mr. P. L. Banerji, for the Appellant. 
Messrs. K. N. Katju and I, B. Banerji, 
for the Respondents. 


Mr. Muhammad Ismail, for the Crown. 


& suit in 


` Order.—The plaintiffs-respondents insti- 
tuted a suit in order to obtain an injunc- 
tion restraining the defendants from inter- 
fering with the service by the plaintiffs of 
an idol and asking the‘ Court to frame a 
scheme,so that they and the defendants might 
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be entitled to carry on the service of the 
idq,and to enjoy the emoluments of the 
office separately and without interference 
from each other. The first relief was 
valued at a sum of Rs. 100 and the court- 
fee was paid ad valorem. The second relief 
was valued for the purposes of jurisdiction 
at a sum of Rs. 5,400, but a fixed court- 
fee of Rs, 10 was paid upon it. An objec- 
tion has been taken by the Chief Inspector ' 
of Stamps that this was a suit for a de- 
claration with a consequential relief of 
injunction and that an ad valorem court- 
fee should have been paid upon the valué 
assessed on the second relief for the purposes 
of jurisdiction. It seems to us that there was 
no question of declaration. The plaintifis 
maintained that they were enjoying the 
emoluments of the office which they claim-’ 
ed and that they were carrying on the 
worship, although they said that the tlefen- 
dants were inclined to interfere ‘with them. 
. It was not maintained by the plaintiffs. 
that the defendants had not a joint right 
with them to worship the idol and to enjoy 
the emoluments attached to the office. It 
seems tous that, although this cannot be- 
described as a suit for partition, yet it 18, 
in a sense, a suit which may be regarded 
as a suit of a similar nature for the purposes 
of estimation of court-fees. We think that 
this is a suit coming under Art. 17 (6), 
Sch. II, Court Fees Act, in that if is not 
possible to estimate the subject-matter in. 
dispute at a money value, Suits for parti- 
tion have always been held to be governed: 
by this article and we.suppose that the 
reason for this is that a person in posses- 
sion as a co-sharer who asks for partition 
is not asking for any advantage which can, 
þe estimated at a money value. He is 
already entitled to a share and allthat he 
asks is that that share for the purposes 
of convenience should be divided by metes 
and bounds, so that he may have exclusive 
enjoyment of part of the property instead 
of joint enjoyment of the whole. The pre- 
sent relief is of a similar nature. The 
plaintifs have askedthat there should be 
some scheme by which they can enjoy 
separately the fruits of the office which 
they hold jointly with others instead of 
enjoying the emoluments jointly with them 
at all times. We consider, therefore, that 
this is a suit to which Art. 17 (6), Sch. II, 
applied and we hold that the court-fee paid 
was sufficient. 
D, Order accordingly, 
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E ALLAHABAD HIGH COURT 
: econd Civil Appeal No. 1048 of 1932 
February 22, 1935 = 
Ganea Natu, J. 
MAULA DAD KHAN AND GTAERS 
-—-DEFENDANTS— APPELLANTS 

eG = VETSUS i 

` Sri THAKUR RADHA KAULJI AND 

7 OTHERS— PLAINTIFES— RESPONDENTS 

Agra Tenancy Act (III of 1926), s. 45—Manager 
exceeding his power of granting leases, by granting 
permanent lease—Lessees in possession for long time 
and paying rent— Permanent lease declared void— 
Lessees, if trespassers and ean be ejected. 

Where a manager having power to grant leases 
exceeds his power by granting a permanent lease 
and the lessees remain in possession for a very 
long time and have been paying rent regularly, 
but the permanent lease is declared void, the 
lessees cannot be regarded as trespassers apd can- 


not be ejected. Basdeo Narain v. Muhammad Yusuf 
(i), relied on, 


_§. 0. A. from a decision of the Additional 
Sub-Judge, Muttra, dated August 8, 1932. 

Messrs. M. P. Asthana and B.N. Sahat, 
for the Appellants. 


Mr. Panna Lal, for the Res; ondents. 


“ Judgment.—This is a defendant's ap- 
peal and arises out of a suit brought against 
them by the plaintifis-respondents for a 
declaration that the perpetual lease, dated 
February 12, 1904, granted by the late 
Mahant Narain Das was ineffective and 
not: binding on the plaintiffs. The plaint- 
iffs further prayed for possession and 
mesne profits against the defendants. The 
plaintifis’ case was that Narain Das was 


the mahant. He granted a perpetual lease 
of thé property in‘dispute to defendant 
No. | and the deceased ancestor of 


defendants Nos. 1 to6, Narain Das died on 
November 18, 1923, and was succeeded to 
by Ram Kishan Das, plaintiff No. 4, as 
mahant and manager of the temple. The 
plaintiffs further stated that Narain Das 
had no power to execute the lease and it 
did not and could not enure beyond the life- 
time of Narain Das. The trial Court found 
that the lease was without legal necessity 
and void and decreed the claim, In ap- 
peal the Subordinate Judge upheld the 
findings of the trial Court as regards the 
lease being vcid and without any legal 
necessily but modified the decree for the 
amount of mesne profits, Against this 
decree this appeal has been filed by the 
defendants. 

On the concurrent findings of both the 
Courts below that the lease was without 
any legal necesstty and Narein Das had 


@. . 
no power to give a perpetual lease, there 
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can be no doubt about the lease being 
void and ineffective after the death of 
Narain Das. The plaintiffs are, therefore, 
entitled tothe declaration prayed for. The 
next question is whether the plaintiffs’ 
suit for possession and mesne profits Jay in 
the Civil Court. As already stated, the 
lease was given by the plaintiffs predeces- 
sor, who was as good a mahant as the 
plaintiffs themselves and was the manager 
ofthe property. He had every right to 
give leases of the property in the ordinary 
course of management and there would 
have been nothing to prevent his granting 
ån ordinary lease to the present lessees. 
It was only by granting a permanent lease 
that he exceeded his power. The lessees 
were admitied by the manager to the oc- 
cupation of the land as long ago as 1904. 
They vere allowed to remain in possession 
even after the death of Narain Das for a 
number of years. The lessees have pre- 


‘sumably been in possession since 1904, and 


have been paying rent regularly. As al- 
ready stated, the manager Narain Das had 
legal authority to admit the lessees to the 
occupation of the land. In these circums- 
tances, itis altogether wrong toregard the 
lessees as trespassers. Section 40, Agra 
Tenancy Act of 1926,elays down : 

“Whenever any person, who has been admitted to 
the occupation of land, or permitted to retain pos- 
session of land by any one having a right to admit 
or permit him with theintention that a contract 
of tenancy should thereby be effected but without 
any rent being fixed, either he or the person 80 
admitting or permitting him may at any time dur- 
ing the period of his occupation or within three 
years after the expiry of such period sue to have 
rent fixed thereon.” 


The position of the lessees is analogous 
to that of persons, who have been admitted 
tothe occupation of the landin this way. 
There is no doubt that the lessees were 
admitted tothe occupation of the land by 
a written contract which has been held to 
be void, This fact does not affect the 
position of the lessees which is not that of 
atrespasser but isthatof atenant. ‘This 
view is supported by Basdeo Narain vV, 
Muhammad Yusuf (1). There the’ brother 
of the minor plaintiff, acting as the mana- 
ger ofthe joint Hindu family, executed a 
perpetual lease of a portion ofthe ancestral 
property at a rental of Rs. 70 a year, 
whereas it had previously been leased and 
at any time might have been leased at a 
rental of Rs. 125 a year and the lessees. 
gavethe lessor a nazrana of Rs. 1,200 but 
there was not shown to have been either 


(1) 116 Ind, Cas, 491;A IR 1923 A 617; 12 R 
711; 26 ALJ 1343; L R9 A321 Rey, 


. 
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any advantage .in giving a permanent 
lease orin realising the ready money. It 
-was held that the permanent lease was null 
ineffectual as against the 
plaintiff, but inasmuch asthe lessees had 
occupied the property for a number of 
years and been paying rent regularly and 
as the lessor had legal rightto admit them 
to the occupation of the land, it would be 
altogether wrong to regard the lessees as 
trespassers merely because the lessor 
exceeded ‘his power in executing the per- 
manent jease and, therefore, tha lessees 
could not be ejected. The relationship of 
landlord and tenant had been established 
‘between the parties and it was open to 
them to settle their rights and liabilities 
in the Revenue Court. 

The result is that the appealis allowed 
in part. -The plaintiffs-respondents’ decla- 
ation that the permanent lease is null and 
void and ineffectual as against them shall 
‘be confirmed but their suit in regard to 
possession and mesne profits shall be dis- 
missed. ‘It will be for the parties to settle 
their rights and liabilities as to possession 
“and rent in the Revenue Court. The parties 
Bhall get and pay costs in all the Courts 
in proportion to their success and failure, 
Permission to file a Letters Patent appeal 
is rejected. 


D. Appeal partly allowed. - 
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MADRAS HIGH COURT 
Civil Revision Petition No. 1076 of 1932 
February 21, 1935 
VENKATasoBBA Rao, J. 
RAMASWAMI CHETTIAR—Dergnvayt 
— PETITIONER 
VETSUS 

N. SUPPIAH CHETTIAR—PIaInrirr — 
OPPOSITE PARTY. 

Tort—Trespass to land—Substantial damages, if 
can ba recovered even if no diminution in value 
of property has occurred—Principle of restitutio 
in integrum, applicability— Revision—Question of 
jurisdiction, tf can be raised for first time before 
High Court when party raising it has defied dec- 
ree and acted maliciously. 

In an action for trespass to land, substantial 
damages may be recovered, though no loss or 
diminution in value of property may have occur- 
red, In actions for wanton trespass on land per- 
sisted in with violent and intemperate behaviour, 
the principle of restitutio in wntegrum {does not 
apply as the damages that are awarded are intend- 
ed to express indignation at the defendant's wrong 
P than to recompense the plaintiff for his 
oss. 


: The question of want of jurisdiction of the trial: 


(ibid). 
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Court inan action for damages for wanton trespass, 
will not; be allowed to be taken for the first time 
in revision where the defendant raising the objec- 
tion has been persistenlty defying the decree pas- 
sed against him and was acting maliciously and 
ina high-handed manner. 


C: R. P. from the decree of the Dis- 
trict Munsif, Sivaganga in S. O. S. No. 666 
of 193]. 4 

Mr. V. Rama Swami Iyer, for the Peti- 


tioner. : 


Mr. K. S. Venkatarama Iyer, for the 
Opposite Party. . 

Order.—The question is whether the 
lower Oourt’s decree granting the plaintiff 
exemplary damages in respect of the 
trespass complained against, is wrong. 
It is settled law that in an action for 
trespass to land, substantial damages may 
be recovered, though no loss or diminution 
in value of property may have occurred. 
(Pollok on Torts, Edn. 13, p. 194). The 
learned author points out that in actions for 
wanton trespass on land persisted in with 
violent and intemperate behaviour, the juries 
are, with the open approval of the Courte, 
in the habit of allowing exemplary damages 
In such cases the principle of 
restiiutio in integrum does not apply, for 
the damages that are awarded are intend- 
‘ed to express indignation at the defendant's 
wrong rather than to recompense the 
plaintiff for hisloss: (10 Hals., Haileham 
Edition, p. 67). On the evidence there 
can be no “oubft that the conduct of the 
defendant must be held to have been 
high-handed and his trespass wanton and 
malicious, | 

But trespass with intent to insult or annoy 
is, in the language of the Penal Code, 
criminal trespass (s.441). Actions for such 
trespass are exempted from the cognizance 
of the Oourt of Small Uauses (Second 
Schedule of the Provincial Small Cause 
Courts Act, Art. 35 (i) and (2). Mr. Rama- 
swami Ayyar argues that the suit being 
ons for damages for wanton trespass, the 
lower Court had no jurisdiction tn try it, 
Perfectly true; but this point has been 
taken for the fist time. Having regard 
io the defendant's persistent detiance of 
the decree passed against him in 1914 
and vw his high-handed and’ malicions 
acts, I refuse to allow the point of juris- 
diction to be raised for the first time in 
revision. In the result the lower Court's 


decree is coniirmed and the petition ig 
dismissed with costs. . | 
AN. Petition dismissed,» : 
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ALLAHABAD HIGH COURT 
Criminal Appeal No. 980 of 1934 
- February 6, 1935 
KENDALL, J. 
GULAB SINGH—APPELLANT 


VETSUS 

_ EMPEROR—OrrosiTs PARTY 
Criminal Procedure Code (Act V of 1898), s. 237 
[1)—Aecused and others charged with offence under 
“8. 395, Penal-Code—Accused proved to have commit- 
ted offence under s. 458, Penal Code—Other persons 
not found to have accompanied him—Conviction 
under s. 458, Penal Code—Legality—Penal Code 
(Act XLV of 1860), ss. 395, 458, 
* The accused and certain other persons were charg- 
d with an offence under s. 395, Penal Code, and 
although it appeared in evidence. that the acts of the 
accused amounted to lurking house trespass by night 
after making preparations for assault, and causing 
grievous hurt in the course of that trespass, yet it 
did not appear that he was accompanied by the 
other persons who were put on their trial with him 
and the accused was convicted under ss. 458, 459, 
Penal Code : 
< Held, that the offence of which he was found to be 
‘guilty did not differ in nature from the offence with 
which he had been charged, and it was, therefore, 
not necessary forthe Court toalter the charge, as 
‘the provisions of s. 227, sub-s (1), Criminal Proce- 
dure Coda, clearly covered the case. 
Cr. A, from an order of the Additional 


HÉ Judge, Aligarh, dated October 27, 
l ] 


¥ 


The Government Pleader, for the Crown. 

Judgment.—The appellant Gulab 
Singh has been convicted by the learn- 
ed. Additional Sessions Judge of Ali- 
garh ofoffences under ss. 458 and 459, 
Penal Code, and sentenced to concurrent 
terms of three years’ rigorous imprison- 
ment under those sections. He has 
appealed from Jail, and the appeal has 
been admitted on the ground that there 
appears to have been some irregularity 
by the Court in altering the charges which 
were originally framed under ss. 395 and 
307, Penal Code, to charges under 8.459, 
Penal Code, without explaining the altered 
charges to the accused or giving him an 
opportunity of meeting them, or giving 
the assessors an opportunity of GX pres- 
sing their opinion in regard to the altered 
‘charges. 


If the learned Additional Sessions 
Judge had in fact altered the charge so 
as to make it one of anoffence different 
in nature from that set out in the original 
charge sheet, F am of opinion that the 
Court would have had no jurisdiction to 
gonvict the appellant without calling on 
him to answer the charge and without 
taking the opinion” of the assessors as has 

been provided for ins. 237, sub-s, (1), 
° Criminal Procedure Code, This is not, 
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however, what happened. The appellant 
and certain other persons were charged 
with an offence under s. 395, Penal Code, 
and although it appears in evidence that’ 
the acts of the appellant amounted to 
lurking house trespass by night after 
making preparations for assault, and 
Causing grievous: hurt in the course of 
that trespass, yet it did not appear that 
he was accompanied by the other persons 
who were put on their trial with him. 
The offence of which he was found to be 
guilty did not differ in nature from the 
offence with which he had been charged, 
and it was, therefore, not necessary for 
the Court to alter the charge, as the 
provisions of s. 237, sub-s. (1), Criminal 
Procedure Code, clearly cover the case. 
Moreover, it does not appear that the 
Court actually did alter the charge, The 
charge sheet itself stands in its original 
form, and the only reason why it can be 
said that the Court altered the charge is the 
following sentence which was included in 
the judgment: 

“[find that his conviction under as. 458 and 459 
is possible without giving him a further opportu- 
nity to defend himself against charge under the 
two latter sections, I, thqrefore, alter the charges 
against him and charge him under ss. 458 and 459, 
Indian Penal Code. I convict him under these two 
sections.” 

If the Judge had omitted the sentence 
italicised (?), there would have been no diffi- 
culty about the procedure, and as it is 
clear that what he meantin the sentence 
was merely that he was about to con- 
vict the accused under different sections 
from those under which he had been 
charged, it cannot be said that there 
has been any irregularity of the pro- 
cedure, | 

The learned Judge has not stated in 
the judgment what the opinions of the 
assessors were, or whether he put it to 
the assessors that the appellant might be 
guilty of the minor offence even if he 
had not been guilty of the major offence 
with which he had been charged. This is 
an omission, but as I find from the record 
that the opinions of the assessors were 
duly taken, it is -obvious that the Judge 
has discredited them, though he hae not 
stated so. It is, however, necessary to 
call the attention of the learned Additional 
Sessions Judge to the procedure set out in 
Chap. XIX, Criminal Procedure’ Code, and 
also tothe provisions of s. 309. I nave 
had to assume that it was explained 
to the assessors that if the appellant was 
not guilty of the major offence of dacgity; 
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it was still open to them to find that he 


was guilty of the minor offence of lurking 
house trespass by night , after making 


preparations to cause hurt, that they 
rəplied that they believed the appellant 
to be not guilty, and that the Judge 


after considering their opinion differed 
from them and found the accused guilty 
of the minor offence. Thisis what should 
have been done, and there is nothing on 
the record to show, nor has it been 
suggested by the appellant, that it was 
not done, but the judgment should have 
made it clear that it was done. 

The result is that the appeal fails and 
is dismissed. 


D. Appeal dismissed, 
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ALLAHABAD HIGH COURT 
Criminal Reference Nos. 71 and 72 
kb of 1935 

April 4, 1939 
KENDALL, J, 
PARSOTAM DAS AND ANOTHER — 
APPLICANTS 
l versus 
EMPEROR—Opposite Party 


“Criminal Procedure Code (Act V of 1898), s. 239. 


(d)—All accused alleged to have joined to defame 
complainant—Printer charged under s. 501, Penal 
Code and publisher under s. 500, Penal Code—Trial 
held joint—Provision of 3. 239 (d), whether violated— 
Penal Code(Act XLV of 1860), ss, 501, 500, 

A. complaint was ‘made against five persons 
onthe basis that they had all joined ina plot to 
defame the complainant. There was no definite 
accusation of conspiracy, nor was the casetried as a 
conspiracy case. But the complaint was that the ac- 
cused hadall been acting together with the object 
of publishing and distributing the notice which was 
printed by some of them, and it was found that the 
accused were acting together for this purpose The 
accused who had printed it were charged under s. 501, 
Penal Code, and the accused who had published and 
distributed it were charged under s. 560, Penal Code, 
butall of them were tried jointly: 

Held, that the provisions of s. 239 ‘d) of the Crimi- 
nal Procedure Code, were not violated 

Cr. Ref. from an order of the Sessions 
Judge, Muttra, dated January 23, 1934. 

“Mr. Lakshmi Narain Gupta, for the 
Applicants. 


The Assistant Government Advocate, for . 


the Crown. 

: Mr. S. C. Das, for the Opposite Party. 

' Order.—These two applications for revi- 
sion have been made by Parsotam Das 
and Murli Dhar and Gulzari from two 


separate appellate orders passed by the. 


Sessions Judge, Muttra, on two appeals 


against one judgment of a First Class ' 


Magistrate by which the applicants were 


sentenced: Gulzari to one year’s - simple’ 
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imprisonment, and the othertwó applicants. 
to a fine of Rs. 100 each, under ss. 500. and. 
501, Penal Code. The circumstances briefly: 
are that a notice was printed on July 19, 
1934, which was said to contain matter 
defamatory of the complainant. This- 
notice was published on July 20, and dis~ 
tributed on 2lst. The printers of the’ 
notice were the applicants, Parsotam Das. 
and Murlidhar, and they were, therefore,’ 
charged under s. 501, while the other appli-’ 
cant Gulzar was charged with publishing” 
and distributing the notice which: was’ 
said to bean offence under s. 500, Penal’ 
Code. The applications were made on 
various grounds, but the principal ground, 
was that the applicants were prejudiced by. 
being tried jointly. It is said that this- 
was not a case to which cl. (d), s. 239," 
Criminal Procedure Code, applied, that is‘ 
to say, the-offence, if any, committed by, 
the printers began and ended with the print- 
ing of the notice and was not part of the, 
same transaction as the offence with which’ 
Gulzar Behari was charged. It is claimed, 
in the first place, that it was misjonder’ 
of charges that went to the very: 
root of the matter, that is to say, it affected’ 
the mode of trial and was not merely an’ 
irregularity which could be cured by 8. 937, 
Criminal Procedure Code, but was an ille- 
gality which could not be ctred at all. This 


. argument was advanced in the Court of the- 


Sessions Judge, who held that the joint’ 
trial of Gulzar with the other accused was‘ 
not “really very regular,” but that it had’ 
not in any way prejudiced Gulzar’s case. 
In dealing with the appeal of the prin- 
ters, the other two applicants, he also re- 
marked that there was nothing to show’ 
that these iwo were in any way prejudiced. 
by the joint trial. < 

The case for the applicants is largely’ 
based on a decision of their Lordships of 
the Privy Council in the case of Subramania’ 
Ayyar v. Emperor (1). It was held there’ 
that a misjoinder of charges was not a mere’ 
irregularity which could he cured by s. 587, 


- Criminal Procedure Code: 


“This disregard of an express “provi- 
sion of law as to the mode of trial’, their 
Lordships remarked, ‘was not a mere 
irregularity’, and they held that in the 
care before them, the procedure had 
amounted to such a disregard of the 
provisions of the law.” 
“This decision is dated 1901, and it has. 

(1) 95M 61; 28 IA 257; 8 Sar. 160; 11 M L J 233; ii 
3 Bom, L R 510; 5 O WNG8G6; 2 Weir 27) 
(P Q). 


e 117; (1927) M W N 103; 
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been pointed out that the provisions of the 
Criminal Procedure Code, relating to the 
framing of a charge have been made, wider 
by s. 63, Criminal Procedure Code, Amend- 
ment Act of 1923 and that in the case of 
Kapoor Chand v. Suraj Prasad (2), a Full 
Bench of this Court has discussed the 
decision of the Privy Council referred to 
Bbove and interpreted it to mean that 
the sole criterion in deciding whether pro- 
ceedings in a criminal case have been 
vitiated by an error in procedure is the 
question of whether the irregularity had 
worked injustice to the accused or not. The 
Full Bench refused to draw a distinction 
between an ‘“‘illegality’ and an “irregu- 
larity.” It is to be noticed that the Full 
Bench was discussing the interpretation of 
s. 537, Criminal Procedure Code, under 


. which an irregularity in procedure is not 


to occasion an alteration of an order passed 
by a Court, and the Full Bench did not 
really discuss those passages in the Privy 
Council decision of 1901 or in the later 
one to which they refer, namely, the case 
of Abdul Rahman v. Emperor (3), in which 
it has been held that a serious defect in 
the mode of conducting a criminal trial 
cannot be cured. 

Tam not, however, called upon to decide 
whether a violation of the provisions of 
the Criminal Procedure Code relating to the 
joinder of charges ought still to be held to be 
a defect in the mode of trial, or whether 
it is a mere irregularity in procedure; nor 
need I discuss whetherthe decision of the 
Full Bench will cover such a violation of 
the provisions of the Criminal Procedure 
Code, because, after hearing the case, 
which has been fully discussed, I am of 
opinion that there has, in reality, been no 
violation of the provisions of cl. (d), s. 239, 
Oriminal Procedure Code. The complaint 
was made against all five accused on the 
basis that they had all joined in a plot to 
defame the complainant. ‘There was, it is 
true, no definite accusation of conspiracy 
nor was the case tried as a conspiracy. But 
the complaint was that the accused had 
all been acting together with the cbject of 
publishing and distributing the notice which 
was printed by some of them, and the trial 
Court definitely found that the accused were 


(2) 55 A 301; 142 Ind. Cas. 537; A I R1933 All, 


264; (1939) Cr. Cas. 434; 34 Cr L J 414; Ind, Rul, 
(1933) All. 125; L R 14 A 48 Or. 

(3) 5K 53; 1€0 Ind. Cas, 227; A I R 1927 P O 44; 
54 I A 96; 28 Or. L 4J 259:310 WN 271; 95 ALJ 


38 M LT 65;8 PL T 155; 
40 WN 283; 6 Bur, L J 65; 52 M LJ 585; 29 Bom, 
L R813: 45 OL J 441(P OD. 
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acting together for this purpose. In the 
appeal before the Sessions Judge this find- 
ing was not directly challenged, though 
it isa fact that the legality of the joint 
trial was called in question in the Magis- 
trate’s Court, and it may be argued that 
as this too was one of the grounds of appeal 
in the Sessions Oourt, an objection to the 
finding of fact, namely, that all the accused 
had combined together tocommit the offence, 
was challenged in that Court too. There 
can be nodoubt that all the five accused . 
believed themselves to be partners in a 
common defence, and nothing has been said. 
to me to show that the finding of the 
Magistrate which is equivalent to a finding. 
that the offences committed by the three 
applicants, though they may be distingui- 
shed, were really part of the same tran-' 
saction, was not proper finding. I am not 
therefore of the opinion that the provisions 
of the Criminal Procedure Code have been 
violated. 

This being so, if is unnecessary to con- 
sider the other arguments that have been 
developed in this Court, namely, whether 
as a matter of fact the applicants were 
prejudiced by the form in which the trial 
was conducted, or whether the notice itself 
was defamatory. This last question indeed 
is probably not one which can legitimately 
be raised in revision. The result is, there- 
fore, that the epplications are dismissed. 

D. Applications dismissed.. 





MADRAS HiGH COURT 
Second Civil Appeal No. 770 of 1930 
February 1, 1985 
MADHAVAN NAIR, J. 

Poomulli Manakkal NARAYANAN 
NAMBUDIRIPAD AND ANOTHER— 
PLAINTIFFE— APPELLANTS 
PErsus 
Pottekkat Kazhunkil GOPALA MENON 
AND OTHERS— DEFENDANTS— RESPONDENTS 
Malabar Compensation for Tenants’ Improvements 
Act (I of 1800), ss. 10, 11, 18—Compensation for 
buildings—Correct method of valuation—Overplanta~~ 
tion— When ground for disallowing compensation. 

Under the Malabar Compensation for ‘Tenants’ ` 
Improvements Act, the compensation to be awarded 
in respect of a building is the cost of the labour 
including supervision thereof and of the materials 
together with other expenditure, if any, which 
would, at the time of the valuation, be required 
to make the improvements, less a reasonable deduc- 
tion on account of deterioration, if any, which may 
have taken place from sge or any other cause, 
The principle of assessing the value ofa building 
by finding out what the house and land will fetch 
if the propertyis sold in auction and deducting 
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therefrom, the value of the land, though a reason- 
able one, cannot be applied to the valuation of 
houses for awarding compensation under the Mala- 
bar Compensation for Tenants’ Improvements Act, 
. Where trees are planted in excess of the scale 
indicated in s. 18 of the Malabar Compensation for 
Tenants’ Improvements Act, the Court has to decide, 
whether in the particular circumstances of the 
case, there is over plantation, and can give com- 
pensation if it finds that there is no over plantation 
in the particular circumstances of the case. 


S. C. A. against the decree of the 
District Court of South Malabar in A.S, 
No. lol of 1927, preferred against the 
decree of the Court of the District Munsif 
of Pattambi in O. S. No. 242 of 1924. 

Messrs. T. R. Ramachandra Ayyar, T. R. 
Venkatarama Sastri for Mr. N. A. Krishna 
ja Kd and N. Rama Ayyar,for the Appel- 
ants. 

The Advocate-General and Mr. P., 
Govinda Menon, for the Respondents, 


Judgment.—In this second appeal by 
the plaintiff-appellant the question raised 
relates to the value of improvements award- 
ed by the lower Court. The property redeem- 
ed had a house on.it built by the tenant and 
trees of various kinds also. For the 
house which was a residential one a sum 
of Rs, 6,502-9-8 was awarded es value for 
improvements. It is not disputed before 
me that it is an improvement, but what 
is contended for, by Mr. Sastri is that, 
In arriving at this sum, a wrong princi- 
ple was applied by the lower Court. The 
sum was arrived at, shortly stated, by 
estimating the value of the materials used 
in building the house. The Commissioner 
inspected the house and produced his 
valuation. Mr. Sastri says that the prin- 
ciple to be applied is to find out what 
the house and the land will fetch if the 
property is sold in auction and then give 
for the house what is found as the sum 
remaining after deducting from the total 
amount the value ofthe land. It appears 
to me that this principle of valuation, 
reasonable though it may seem to be, can- 
not be applied to the valuation of houses 
which are improvements under the Mala- 
bar Tenants’ Improvements Act. An im- 
provement is defined in s.3 as meaning 
‘any work or product of work which adds 
to the value of the holding, is suitable to 
it and-is consistent with the purpose for 
which the holding was let, mortgaged or 
occupied.’ -The sole question for conside- 
ration is, assuming that the building in 
question is suitable and consistent—this is 
not disputed in this case—whether the 
building has added to tbe value of the 
holding. If it has so added to the value 
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of the holding that value is the value 
which the tenant is entitled to claim. The 
method of fixing that value may be found 
out by referring to s.11 of the Act which 
runs as follows : ; 

“When the improvement is not an improvement 
to which s. 9or I0 applies, the compensation to be 
awarded shall be the cost of the labour including 
supervision thereof and of the materials together 
with other expenditure, if any, which wonld, at 
the time of the valuation, be required to make 
the improvement, less a reasonable deduction on 
account of the deterioration, if any, which may 
have taken place from age or other cause.” 

It is admitted that neither s. 10 nor 
s. 13 will apply to the present case, If 
so, the stetutory method of working out 
the valuation, consists, as pointed out in 
the section, of the cost of labour including 
supervision thereof, and of the materials 
together wilh other expenditure, if any, 
which would at the time of the valuation 
be required to make the improvement, less 
a reasonable deduction on account of the 
deterioration, if any, which may have taken 
place from age or other cause. In my 
experience I have not come across any 
case where the method of valuation sug- 
gested by Mr. Sastri has been applied, 
or where it was even suggested that that 
is the method thatshould be applied and 
not the method which has been applied 
in this case. I cannot take exception to 
the principle applied by the lower Courts 
in arriving at the valuation of the house 
supported as it is by the provisions of 
the Malabar Tenants’ Improvements Act, 
This argument should be overruled. 

The next argument relates to the over 
Plantation of cocoanuts and arcanuts. It 
is said that admittedly there is over 
plantation and no value should be given 
for the trees which may be brought under 
the category of over plantation. The lower 
Courts say that, in the circumstances of 
the case, the tenant is entitled to the value 
of such trees. Section 18 says that when 
trees are planted in excess of the scale 
indicated in it, if the Court is satis- 
fied that in the circumstances of the par- 
ticular case land is over planted, then it 
may refuse the compensation. But in 
this case the Courts have expressed 
their opinion that the over plantation 
should not disentitle the tenant from 
claiming the value of the trees. Though 
the section has been enacted to protect 
the landlord agaipst over plantation by 
tenants, it is clear that*a distinct discre-, 
tion is vested in the Court whose duty it 
is to decide whether or not, in the circums- 


tances of each case, there is over plantation. - 


42. 

That. duty has been discharged by the 
lower Courts in this case. This argument 
should also be overruled. 
. The last argument relates to the value 
of a single tree. It is said that the tenant 
should be asked to cut and remove the 
tree and tke landlord should not have 
been asked to pay its value. Admittedly 
the tree does not stand in the serpent 
grove proper and, therefore, it falls within 
the category of trees for which the tenant 
is entitled to claim compensation. The 
value given to it is a question of fact. 
This argument also should be overruled. 

. In the result, the second appeal is dis- 
missed with costs. 

A. Appeal dismissed, 


l en temahan 


ALLAHABAD HIGH COURT 
‘Miscellaneous Civil Case No. 452 of 1934 
“March 5, 1935 

NIAMAT-ULLAH AND BAJPAI, JJ. 

PYARE LAL— APPLICANT 
VETSUS 


Bibi AMNA KHATUN BEGUM— Opposita 


PARTY 


Agra Tenancy Act (III of 1926), s. 242 (d)—Scope 


of—Whether includes cases where dispute is between 
two individuals regarding liability to pay revenue. 

Olause (d),s. 242, Agra Tenancy Act,.is limited to 
cases In Which the amount of the revenue payable 
isin dispute. Its language is not wide enough to 
include cases in which the liability to pay revenue 
as between two individuals is the question at 
issue, — 

M. C. C. reference submitted by Registrar, 
Board of Revenue, United Provinces, Allah- 
abad, dated August 29, 1934. 

. Mr. Panna Sal, for the Applicant. 

Mr. N. P. Asthana, for the Opposite 

Party. 


Judgment.—This is a reference by 
the’ Board of Revenue under s. 267, Agra 
Tenancy Act. The facts as stated in the 
order of reference and as admitted by 
Counsel on both sides are as follows: 
A certain mahal, or a portion thereof, was 
sold nearly a 100 years ago. One of the 
covenants in the sale-deed was that the 
vendor would retaina portion of the land 
included in the mohal, or part thereof, as 
the case may be, and that the vendee 
should pay the land revenue in respect 
of the land thus reserved to the vendor. 
The vendee and his representative have 
hitherto paid the revenue in terms of the 
covenant already mentioned. There was 
a -settlement in'1308 fasli. In making the 
assessment it was noted by the Settle- 
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vendee had been’ 
in respect of the- 
the vendor and 


ment officer that the 
paying the revenue 
lands in possession of 
would continue to do sò in future. 
Recently the representatives of the 
vendees appear to have reconsidered their 
position and instituted a suit for recovery 
of a sum less than Rs. 200 representing 
the revenue paid by them in respect of 
the Jands in possession of the vendor 
under the sale-deed above referred to. 
The representatives of the vendor con- 
tested the claim relying on the covenant in 
the sale deed and on the practice which 
prevailed ever since the date of sale. 
The Assistant Collector in whose Court 
the suit had been instituted dismissed it. 
An appeal was preferred by the plaintiff 
to the District Judge who dismissed it 
on the ground that no appeal lay to him; 
A second appeal was preferred in this 
Court which was likewise dismissed. The 
judgment ofthe learned Single Judge who 
heard the second appeal makes a reference 
to s. 242 (d). It may bethat (d) isa clerical 
error for ‘(a)’ as the body of the judgment: 
may be construed to indicate. The main 
ground on which ithe, learned Judge held, 
that no appeal lay onthe civil side was: 
that the value of the subject-matter did: 
not exceed Rs. 200. The aggrieved party: 
moved the Commissioner inrevision and 
the latter made a report to the Board of. 
Revenue which has resulted. in the pre- 
sent reference. 
The Board of Revenue seem to be of 
opinion that the learned Single Judge 
of this Court overlcoked ~ the provisions, 
of s. 242 (d) which, according to the Board,- 
applies to the present case. It is undeni- 
able that an appeal lies to the District. 
Judge from the decree of an Assistant 


Collector, inter alia, when: l 
“the amount of the revenue annually payable has. 
been in issuein the Court of first ipstanceand is 


n issue in appeal.” 


Tn suits under ss. 221, 222, 223, 224, 
926 and 227, it should be noted that- 
cl. (d) s. 242, quoted above, is limited to 
cases in which the amount of the revenue 
payable is in dispute. Its language is: 
not wide enough to include cases in which » 
the liability to pay revenue as between two 
individuals is the question at issue. The: 
learned Advocate for the defendant has, 
strongly pressed the contention that where 
the defendant repudiates his liability to pay | 
revenue, he .in effect disputes the. 
amount of the revenue payable by him. 
To quote his own words he argued_ 
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that according to the defendant the revenue 
' ‘payable by him is zero and not the amount 
claimed by the plaintiff. 

We are unable to uphold this contention. 
| The language of s. 242 (d) clearly contem- 
plates cases in which the amount of 
: revenue payable in respect of a land is 
in dispute. Questions regarding the 
liability of particular lands and individuals 
owning interest therein have been advisedly 
left out of the jurisdiction of Civil Courts. 
- Such questions. fall within the purview of 
' certain provisions of the Land Revenue 
. Act. If we accept the contention of the 
, Jearned Advocate for the defendant and 


—_e = 


assume -an extended jurisdiction, a con- 


flict of jurisdiction may arise in view of 
the provisions of s. 233, United Provinces 
Land Revenue Act. Accordingly wehold 
that the language of s. 242 (d) should not 
be strained in the manner suggested and 
. that only when the amount of revenue, 
as distinguished from liability in respect 
thereof, is In dispute, an appeal lies to 
the District Judge. As the amount of 
' revenue annually payable is not in dispute 
‘in this case no appeal lay to the District 
Judge. Weanswer the reference accord- 
ingly. 
D. Reference answered. 
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~ ALLAHABAD HIGH COURT 
Miscellaneous Reference No. 262 of 1934 
l March 27, 1935 
Ps NIAMAT-ULLAH AND BAJPAI, JJe 
| karu NARAINDAS LACHHMANDAS 
i — PLAINTIFF 
. VETSUS 
. DINA NATH AND ofaeRs—DEFENDANTS 
| . Partnership—One firm, if can be partner with 
another —Dissolution of such joint concern, whether 
e under Stamp Act (II of 1899), Seh, I, Art. 
40-5. 
One firm cannot be 8 partner in another firm, so 
that if three firms agree to combine their property, 
| labour or skill in some business, they cannot be 
| considered to be partners. If they do not forma 
partnership, there can be no dissolution of partner- 
ship within the meaning of Art. 46-B, Sch. 1, Stamp 
Act. But if the firms constitutinga concern belong 
i to a sole owner in each sase, there can be dissolution 
: of partnership. Basanti Bibi v. Babu Lali) and 
In re Jai Dayal-Madan Gopai of Benares (2), 
| followed, 





“Mr. Muhammad Ismail, for the Crown. 
| . Judgment. —Thisis a reference under 
s.61 (2), Stamp Act. The question is 
! whether the document dated July 15, 1924, 
‘igs only an agreement, asheld by the Sub- 


ordinate Judge, ora deed of dissolution of. 


partnership within the meaning of Art. 46-B, 
as maintained by the Chief Inspector of 
Stamps. Messrs. Dina Nath Hemraj, 
Messrs. Naraindas Luchmandas' and 
Messrs. Dewanchand & Sons, all of 
Calcutta, entered into an agreement with 
the East Indian Railway for the supply of 
castor seeds during the year 1923-24, In 
pursuance of that agreement they supplied 
from time to time castor seeds and received 
certainsums of money. Payments appear 
to have been made to all the three sets of 
suppliers. On July 15, 1924, they executed 
a deed reciting their agreement with the 
East Indian Railway, the fact that they 
had supplied castor seeds, the sums received 
by each and the amount found due to each 
on settlement of accounts being made 
between them. A certain sum was due 
from the East Indian Railway, and it was 
by agreement of the parties to the deed 
assigned to Dina Nath Hemraj alone, who 
were authorised to recover it from the 
Railway. Messrs. Narain Das Luchman- 
das and Messrs. Dewanchand & Song, 
declared at the end of the document tc. 
“have no further concern with or share or 
interest in the said sum”. The document 
makes it abundantly clear that after the 
execution thereof none of the parties had 
any claim against any other party and that 
a final settlement of accounts in respect 
of their joint enterprise had been made, 

It seems that, if the agreement in ques- 
tion had been executed by three indivi- 
duals, who had previously entered into a 
partnership for the supply of castor seeds 
to the East Indian Railway, the view of 
the Ohief Inspector of Stamps would have 
been correct. The agreement, on the 
face of it, puts an end to their relationship 
gua the partnership previously entered into 
for the purpose of supplying castor seeds to 


the East Indian Railway, The entire’ 


assets of the partnership business were 


broughtinto.the hotchpot, and the rights - 


and liabilities of each of the contracting 
parties were finally determined and the 
assets Completely divided among them, 
There is, however, a peculiar difficulty 
in accepting the point of view put forward 
by the Chief Inspector of Stamps. Ar- 
ticle 46-B, Sch. I, Stamp Act, provides that 
a stamp duty of Rs. 9 shall be paid on 
a deed of dissolution of partnership. The 
Stamp Act contains no definition of either 
“dissolution” or of “partnership”. There 
can be no doubt that both these terms 
have been used in the sense in which they 
are.used in the Contract Act, which regu- 


.5kill in some business and to share 
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lates partnership and the dissolution there- 
of. Partnership is defined in s. 239, 
Contract Act, as 

“the relation which, subsists between persons who 
have agreed to combine their property, labour or 


the profits 
thereof between them”, 


it has beenheld by this Court in Basanti 
Bibi v. Babu Lal (1) and In re Jai Dayal- 
Madan Gopal of Benares (2), that one 
firm cannot be a partner in another firm, so 
that if three firms agree to combine their 
property, labour or skillin some business, 
they cannot be considered to be partners, 
the essential requirement of s, 239 being 
that the contracting parties should be ‘‘per- 
sons”, t-e., individuals. Weare bound by 
the view taken in the cases above referred 
to, and must hold that if Messrs. Dina 
Nath Hemraj, Messrs. Naraindas Luchman- 
das and Messrs. Dewanchand & Sons, the 
executants of the document under con- 
sideration are firms each consisting of 
several partners, their agreement to com- 
bine property, labour or skill for the pur- 
poses of supplying castor seeds to the Hast 
Indian Railway did not amount to an 
agreement of partnership. The result is 
the same if any of them is a firm. They 
may have been partners in the popular 
sense of the term, but could not be consider- 
edto form a partnership as defined in 
s. 239, Contract Act. Ifthey did not form 
a partnership, there could be no dissolu- 
tion of partnership within the meaning of 
Art, 46-B, Sch. T, Stamp Act. It is, how- 
ever, not clear whether anyone of Messrs. 
Dina Nath Hemraj, Messrs, Naraindas 
Luchmandas and Messrs, Dewanchand & 
Sons, is a concern belonging to several 
persons as partners, or everyone of them 
belongs toa sole owner. In the former case, 
the agreementin question is not a deed 
of dissolution of partnership. In the latter 
case itis. Wedeclare accordingly. 

D. Order accordingly. 

(1) 124 Ind. Cas, 19: 4 IR 193i AN. 225; Ind. 
Rul. (1930) All. 451; (1930) A L J 15:7. 


(2) 54 A 846; 143 Ind. Cas. 390; AT R 1933 All. 
77; (1932) A L J 999; Ind. Rul. (1933) All. 239. 





. RANGOON HIGH COURT 
Civil Miscelleneous Appeal No. 101 of 1934 
March 25, 1935 
| Paar, C. J. AND Mya Bo, J. 
CONSOLIDATED TIN MINES oF 
BURMA, LTD.— APPELLANTS 


= Versus 
SANTARAJ—ResponpENntT 
Workmen's Compensation Act (VIII of 1923),s. 3 
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(1)—Neither deceased workman nor his dependants 
having any claim on employer—Commissioner, whe- 
ther can order employer to pay small compensation 
ex gratia. 

lt may bethat an employer, in cases where neither 
the workman nor his dependants have - any legal 
claim upon him, is sometimes prepared ex gratia, 
to makea payment tothe persons affected by way 
of compensation : but itis, of course, solely for the 
employer to decide whether in any particular case 
he will act inthis way ornot, and it isa matter 
with which the Court has no concern. Consequently 
wherea Oommissioner finds that neither the work- 
man nor his dependants had any claim on the em- 
ployer, he cannot ordera small compensation to be 
paid by the employer. À 

C. M. A. against an order of the Commis- 
sioner of Workmen's Compensation, Tavoy, 
in -Civil Miscellenous Case No. 1 of 1934. 

Mr. Clifton, for the Appellant. 

Mr. S. L. Sastry, for the Respondent. 

Page, ©., J.—This is an appeal under 
s. 30 (1) (a) Workmen’s Compensation Act. 
In my opinion, having regard to the find- 
ings of the Commissioner for Workmen's 
Compensation the solution of the case 
presents no difficulty. It was found at the 
hearing of the application for compensation 
that the accused Dal Bahadur was the 
monitor man of a gang working on the hill 
side of the mine. A monitor is a powerful 
machine by meanS of which water is 
projected against the face of the cliff. 
Specific orders are issued 

“to the effect that all monitor-men must watch the 
working face carefully for falls while onshift, and 
atnotime Jeave the monitor unless relieved by ano- 
ther man. Thata whistle must be carried round the 
deck and blown if falls of earth or stones are seen,” 

Tt has been found that this order was 
read and explained to the monitor-men 
including Dal Bahadur. The importance 
of a strict adherence to this rule by monitor- 
men is manifest, because anyone who has 
been to a mine of this description ap- 
preciates that a gang working on the 
hillside and other persons working as 
tributers or otherwise are always In peril 
of falling stones or rubble owing to the face 
of the cliff being affected hy heavy rainfall 
or the operation of the mootor. It was for 
this reason that a further order in the 
following terms was given to Barat Singh, 
who was a maisiry of the three gangs 
working in the locale of which Dal Bahadur 
was one of the monitor-men: 

“Please take note that you and your monitor-men 
are to carefully watch the top ground above your 
monitor, also that when heavy rain occurs you will 
stop work at once and remove all your men away from 
the workings. Failure to carry out these orders will 
mean your dismissal from the mine,” 

Now, it is common ground that in the 
course of the morning shift and while Dal 
Bahadur was acting as monitor-man a falling 


= 
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result of this accident be met his death. 
What was Dal Bahadur doing at the time 
when the accident occurred? He was car- 
rying out work which the other members 
of the gang were detailed to do, namely, 
to remove the stones and rubble in the area 
where they were working. He was not 
attending to his monitor, and he was not 
watching the face of the cliff. The Commis- 
sioner for Workmen’s Compensation in the 
course of his judgment observed that 

“had he not put himeelf in the place where—unknown 


to him—the stenes were about to fall, there would 
not, in common language, have been any accident,” 


and later in his judgment the Commissioner 
added that 


“the accident was not the falling of the stone, but ihe 
striking of the stone upon the workman, who was 
there only because he had disobeyed orders,” 


Upon that basis the Commissioner found 
inter alta 

“that the accident'did not arise out of the emloyment 
and that therefore the applicant has no legal claim.” 

This finding is not happily expressed 
because it is common ground that the 
accident arose out of and in the course of 
the employment of Dal Bahadur by the 
appellants, the sole issue in the case being 
not whether the accident arose out of and 
in the course of Dal Bahadur’s employment, 
but whether the facts *disclosed in the evi- 
dence brought the case within the proviso 
to s. 3 (1) of the Act, which (as it then 
stood) ran as follows: 

“Provided that the employer shall not be so liable (b) 
in respect of any injury to a workmanresulting from 
an accident which is directly attributable to (22) the 
wilful disobedience of the workman to an order ex- 


pressly given, or to a rule expressly framed, for the 
purpose of securing the safety of workmen. ” 


It is to be observed that the accident under 
consideration occurred on September 
12,1933, and therefore the caseis governed 
by the Workmen’s Compensation Act as it 
stood prior to the enactment of Act XV of 
1933. It appears to me plain that the order, 
to the wilful disobedience of which it has 
been found that the injury was directly 
attributable, was anorder expressly given 
“for the purpose of securing the safety of 
workmen.’ Indeed, it was upon the vigil- 
ance of the monitor-man that the safety of 
the whole body of persons working in the 
area primarily depended. It is obvious 
from the tenor of the judgment and the 
language in which it is couched that what 
the Uommissioner for Workmen's Com- 
pensation intended to find, and in effect 
held, was that the injury to Dal Bahadur 
resulted from an accident directly attribut- 
able to wilful disobedience of an order 
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45 
expressly given “for the purpose of securing 
the safety of workmen.” The Commissioner 
decided that the respondent had no legal 
claim. Upon that footing it was his duty 
to dismiss the application. Nevertheless, 
the Commissioner observed: 

“I consider it will ba fair and just if the defendant 
company pay to Parzaman, con of Dal Bahadur, deceas- 


ed, one quarter ofthe amount which might otherwise 
have been payable, i.e., Rs,412 8-0, 


That was an order which the Commis- 
sioner had no jurisdiction to pass. It may 
be that an employer, in cases where neither 
the workman nor his dependants have any 
legal claim upon him, is sometimes prepar- 
ed ex gratia, 28 1n the present case to make 
a payment to the persons affected by way 
of compensation; but it is, of course, solely 
for the employer to decidé whether in any 
particular case he will act in this way or 
not, and it isa matter with which the Court 
has no concern. For these reasons, the 
appeal must be allowed, the order awarding 
compensation set aside, and the application 
dismissed. 

Mya Bu, J.—I concur. 

D. Appeal allowed. 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 456 of 1934 
April 10, 1935 
BENNET, J. 
NANHOON— APPLICANT 
VETSUS 
Musammat GEN DIYA. AND ANOTAER—- 

. DECREE-HOLDERS—OPFGSITE PARTIES, 

Civil Procedure Code (Aet V of 1908), 3, 145— 
Property attached entrusted with supurddar—Supurd- 
dar, held not a surety and not liable, 

The amin attached certain crops belonging toa 
judgment-debtor andthe suppurddar to whom the 
crop wasentrusted was found to have disubeyed an 
order ofthe Court: 

Held, that the supurddar was not at alla surety 
within tha meaning ofs. 145, Civil Procedure Oode, 
He did not undertake any liability for the perform- 
ance of the decree, nor was he liable as a surety fer 
the restitution of property taken in execution ofa 
decree, nor was he liable for the payment of money, 
ete. Badri Prasad v. Chokhe Lal (2), relied on, ` 


C. R. App. against the decision of the 
Small Cause Court Judge, Cawnpore, dated 
July 30, 1934, 

Mr. Kedar Nath Gupta, for the Applicant, 

Mr. S. N. Verma, for the Opposite Parties, 

Order.—This is an application in Civil 
Revision by one Nahnoon who was a supurd- 
dar appointed by an amin. The amin 
attached certain crops belonging to a judg. 
ment-debtor and the supurddar to whom the. 
crop was entrusted is found to have digs 


-obeyed an order of the Court. The Court 


therefore ordered thatthe supurddar should 
pay Rs. 229-10-0 with costs. The objection 
was taken that the liability, if any, could be 


enforced against the supurddar only by a 


separate suit and not in the execution 
department. The only rule of law under 
which a liability can be enforced in the 


‘execution department against persons other 


~ 


than the judgment-debtor which might 
possibly apply is s. 149, Civil Procedure 
Code. That deals with enforcement of 
liability against asurety, and the section 
lays down the kind of surety in question: 
“(a) for the performance of any decree or any part 
thereof, or (b) for the restitution of any property taken 


in execution of a decree or, (c) forthe payment of any 
money, orfor the fulfilment of any condition imposed 


_onany person, under aa order of the Court in any 


fuit or in any proceeding consequent thereon," 


It isclear that the supurddar in question 


‘wag oot at alla surety within the meaning 


ofs. 145. Hedidnot undertake any liability 
for the performance of the decree, nor was 
he liable as a surety for the restitution of 
property taken in execution of a decree, 
nor was he liable for the payment of money, 
ete. This view has been taken in various 
rulings such as Jagat. Narain v. Nizam-ud- 
Din (1) and Badri Prasad v. Chokhe Lal (2). I 
consider therefore that the lower Court had 
no jurisdiction to deal with this matter of the 
liability of the supurddar in execution pro- 
ceedings. Accordingly I allow this appli- 
cation with costs and set the order of the 
lower Court aside and direct that the money, 
if paid shall be refunded. : 

D. Application allowed. 
(1) 144 Ind. Oas 364; A IR 1933 All, 385; Ind, 


"Rul, (1933) All. 413; (1933) A L J 579, 
(2) 48 A 510; 95 Ind. Oas. 828; A1R1926 All. 406; 


24A LJ. 551. 
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OUDH CHIEF COURT 
Second Civil Appeal No. 96 of 1933 
idi August 9, 1935 
SRIVASTAVA AND SMITH, JJ. 


‘ RAM 


DHAN AND ANOTHER -— DEFENDANTS 
: APFELLANTS 
} VErsUs 6 


Lala OHAUTH MAL AND OTHERS — 
PLAINTIFFS— RESPONDENTS 

Contract—Suit by stranger to consideration—When 
lies —One person incurring obligation to pay to an- 
other and holding it for his benefit—Latier, if can 
claim under contract—Defendants collecting dues 
for benefit of plaintiff —Trust—Plaintizf, if as cestui 
que trust can maintain sul. 
~The common law doctrine that no stranger to the 
consideration can take advantage of a contract, al- 
though made for his *benefit, does not exhaust the 
whole law gpplicable to this class of cases. Another 
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ruleof law which is acted” upon by the Courts of 
Equity is that where a person incursan obligation 
to pay a certain sum of money to another and holds 
it for his benefit, such other person can claim it*under 
the contract as if it had been made with him- 
self. | 

Where it was found that the defendants had realis- 
ed certain dues from some cartmen in the name of and 
for the benefit of aninstitution and in the suit by the 
plaintiffs, members of the Working Oommittee of the 
institution, for money realised by the defendants, the 
defendants contended that the plaintiffs not being. 
parties to the contract between the defendants and 
the cartmen had no right to enforce pay- 
mont against the defendants: 

Held, thatthe defendants when realising the dues 
constituted themselves trustees for the institution 
which as cestui que trust was entitled to maintain the 
suit. Husain Bandi Khanam v. Gauhar Begam (1), 
followed. Jiban Krishna Mullik v. Nirupma Gupta 
(2), distinguished, ` 

S.C. A. against an order of the Addi- 
tional Sub-Judge, Gonda, dated Decem- 
ber 19, 1932. 

Messrs. Hyder Husain, S. N. Roy, and 
P. N. Chaudhury, for the Appellants. | 

Messrs. S. C. Das, Suraj Sahai and 


B. Lal, for the Respondents. 


Judgment.—This is a  defendant’s 
appealagainst the decree dated December 
19, 1932, of the learned Additional Subordi- 
nate Judge of Gonda affirming the decree 
dated August 8, 1931, of the Munsif of 
Utraula. It arises out of a suit for recovery 
of asum of money alleged to have been 
realised by the defendants on behalf of the 
plaintiffs. T 

The plaintiffs are members ofthe Work: 
ing Committee of a society known as the 


‘Dharam Sabha of Colonelganj in the Gonda 


District, which has been registered under 
Act XXI of 1860 and the defendants are 
a firm of grain dealers in the said 
Colonelganj Bazaar. It is common ground 
between the parties that the practice 


| existing in the Bazaar is that each cartman 


gives 2annes in cash and 1 seer of grain 
per cart of grain to the shopkeepers of 
the Bazaar for charitable purposes, The 
plaintiffs’ case is that ihe defendants had 
realised a sum of Rs,510 in cash and kind 
from various cartmen for’ the aforesaid 
Dharam Sabha, but . had not paid the 
amount to the Sabha. The defendants 
dented having realised any money for 
the Sabha. ‘hey further pleaded that 
they were under no obligation to pay the 
money or grain realised by them from 
the cartmento the said Sabha. Both the 
lower Courts have rejected .the defence; 
aud held that the defendants had been 
realising the levy of 2 annas cash and 1 
seer of grain per cart of grain sold ak. 


Uolonelgan} Dharam Sabha, and that the 
cash and the value of the grain so realised 
amounted to Rs. 510. They have accord: 
ingly decreed the plaintiffs’ claim for that 
amount. 

The only contention urged in appeal is 
that the plaintiffs were no parties to the 
contract between the defendants and the 
cartmen, and, therefore, had no right to 
enforce payment of the amount in suit 
against the defendants. ‘The contention 
isfully answered by the decision of a 
Bench of this Court, to which one of us 
was a party, in Husant Bandi Khanam v. 
Gauhar Begam, I. L. R. 7 Luck. 292 (1). It 
was held in that case that the common law 
doctrine that no stranger to the considera- 
tion can take advantage of a contract, 
although made for his benefit, does not 
exhaust the whole law applicable to this 
class of cases. Another rule of law which 
is acted upon by the Courts of Equity is 
that where a person incurs an obligation 


to pay a certain sum of money to another . 


and holds it for his benefit, such other 
person can claim it under the contract as 
if it had been made with himself. In 
the present case it is quite clear on the 
concurrent’ findings, of both the lower 
Courts that the defendants realised the 
dues from cartmen in the name of and for 
the Sabha. This finding is based on the 
evidence of a number of cartmen, brokers, 
weighmen and grain-dealers of the Bazaar, 
who deposed that the defendants had been 
realising these dues for the benefit of 
the Sabha. Thus it seems quite clear on 
this: finding that the defendants when 
realising these levies constituted themselves 
trustees for the Sabha, and as such the 
Sabha as the cestui que trust is entitled 
to maintain the suit. Reference has been 
made by the learned Counsel for the 
appellants toa decision of the Calcutta 
High Court in Jiban Krishna Mullik v. 
Nirupma Gupta, I. L. R. 53 Cal. 922 (2), 
This case is distinguishable inasmuch as on 
the facts of that case their Lordships of 
the Calcutta High Court came to the con- 
clusion thatthe instrument on which the 
claim was based was not executed forthe 
` purpose of conferring a benefit on the 
plaintiff, and for this reason the plaintiff 
was not entitled to sue upon the agree- 
ment contained inthe said instrument. 


(1) 7 Luck 292; 134 Ind. Cas. 1011;8 O W N 
ie Ind. Rul. (193!) Oudh 4198; A I R 1932 Oudh 


82. . 
: (2) 53 0-922; 96 Ind, Cas. 846; 300 WN 812; AIR 
926 Oal. 1009, 4 l 


the contention raised by tne appellant's 
Counsel must fail. We accordingly dismiss 
the appeal with costs. 

N. Appeal dismissed. 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 4 of 1933 
March 1, 1935 
NTAMAT-ULLAH, J. 
GOPINATH SINGH AND OTHERS— 
PLAINTIFFS - APPELLANTS 
- versus 
THAKURDIN SINGH AND OTHERS 
— RESPONDENTS 

Agra Tenancy Act (II of 1901), s. 22—Succession to 
occupancy tenure on widow's death — Collaterals must 
show that they had shared in cultivation at time of 
tenant's death—Finding on this ts one of fact— Civil 
Procedure Code (Act V of 1998), s.100—Interpreta- 
tion of Statutes—Courts must apply law as they 
find it. _ 

Before collaterals, who claim an occupancy tenure 
after the determination of the widow’s intervening 
estate, can succeed, they must establish that they had 
shared in the cultivation of the holding at the time 
of the tenant's death. The proviso requires jointness 
in cultivation at the date of the last male occupancy 
tenant, whose line of succession is given in s. 22, 
Agra Tenancy Act and not merely at the time of 
widows’ death. Bechu Singh v. Baldeo Singh (2), relied 
on. Bhawani Bhikh v. Sidh Narain (1), not followed. 

The finding as to this is one of fact and must be 
accepted in second appeal. 

The Courts have to administer the law as they find 
it. It is for the Legislature to remedy the defect, if 
any. 


S.C. A. from a decision of the First 
Additional Sub-Judge, Jaunpur, dated 
October 17, 1932. 
' Mr. K. Masud Hasan, for the Appellants. 

Messrs. K. Verma and Ambika Prasad 
Dube, for the Respondents. 


Judgment.—This is a plaintiffs’ ap- 
peal and arises from a suit for possession 
of an occupancy holding. Both the Courts 
below have dismissed the plaintiffs’ suit, 
It is common ground that the occupancy 
holding in question originally belonged ta 
one Lallu Singh, who died in 1901 and 
was succeeded by his widow Nidhao. The 
latter remained in possession of the occu- 
pancy holding till her death in 1919. The 
plaintiffs alleged that their grandfather, 
Bahadur, was the nearest collateral of her 
husband alive at the time of Musammat 
Nidhao’s death and that he inherited the. 
tenure. The defendants are also collater- 
als of Lallu, being the sons of one Janki. 
They are certainly nearer than the plaintiffs; 
but the plaintiffs’ case is that: their grand? 
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father Bahadur inheriled the tenure on the 
death of Musammat. Nidhao, when the 
defendants’ father Janki had died. Janki 
and Nidhao were brothers. The lower 
Courts have found, or at any rate assumed, 
that Bahadur was the nearest collateral 
aliveon the death of Lallu; but they have 
dismissed the plaintiffs’ suit on the ground 
that they failed to establish that Bahadur 
was joint with Lallu in cultivation of the 
holding and that, Bahadur could not ir- 
herit having regard to the provisions of 
s. 22, of Act. ILof 1901. The learned Advo- 
cate for the appellants points out that 
Lallu died before the ActII of 1901 was 
passed and consequently succession to 
him was not subject to provisions of that 
Act. 

_ Act XII of 1881 did not lay down any 
rule of succession such as is mentioned in 
s. 22 of Act IL of 1901. It merely provided 
that “the right of an occupancy tenant 
shall devolve as if it were land.” This 
implies that the same rule of succession 
is to apply to occupancy tenures asto any 
other land, 4. e., in case of Hindus the 
Hindu Law; but there was an important 
proviso 

“That no collateral relative of the deceased who 
did not then share in the cultivation of his holding 
Bhall be entitled to inherit under this clause.” 

The result is that the Hindu Law as 
modified by the proviso to s. 9 was ap- 
` plicable to the occupancy holding left by 
Lallu. The widow remained in possession 
till 1919, when Act II of 1901 was in force. 
That Act lays down a line of succession 
providing, inter alia, that the occupancy 
tenant’s widow shall be in possession of the 
holding “till her death or re-marriage.” 
Likes. 9 of the older case, there is a pro- 
viso that 


_ “No collateral relative shall be entitled to inherit 
in the cultivation of the holding at the time of 


tenant's death.” 

* Though s. 22 of Act II of 1801 lays 
down rules of succession, it makes no 
difference so far as the present case is 
concerned. Whether Act XII of 1881 or 
Act II of 1901, be applied, in either case 
the widowof Lallu was entitled to remain 
in possession for her life, and succession 
opened on her death. The lower Courts 
dismissed the plaintiffs’ claim on the 
ground that they, or their grandfather Ba- 
hadar, did not share with Lallu inthe cul- 
tivation of the occupancy tenure. I think 
that this view is correct, Before collator- 
als, who claim an occupancy tenure after 
he determination of the widow's iaterven- 
ing estatescan succeed, they must establish 
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that they had shared in the cultivation of 
the holding at the time of the tenant's 
death. Learned Advocate for the appel- 
lants contends that all that was necessary - 
for the plaintifis to show was that they had 
shared in the cultivation of the holding 
at the time of the widow's death. The ar- 
gument is based on the assumption that 
the expression ‘the tenant” is comprehen- 
sive enough to include the widow who paid 
rent to the proprietor. This view finds 
some support from Bhawani Bhikh v. Sidh 

Narain (1). Itis, however, opposed to a - 
decision ofa Division Bench of this Court 
in Bechu Singh v. Baldeo Singh (2). It is 
clear tomy mind that the proviso requires 
jointness in cultivation at the death of the 
last male occupancy tenant, whose line of 
succession is given ins. 22. It may be, 
as pointed out by the learned Advocate. for 
the appellants, that, where the widow’s life 
estate intervenes and ihe widow proves 
to be long lived person, it is almost im- 
possible for collaterals to establish that they 


“had shared in the cultivation of the holding 


at the time of the last male tenant's death. 
The Courts have to administer the law 
as they findit. It is for the Legislature to 
remedy the defect, if any. 

On the question of fact whether the 
plaintifs’ grandfather Bahadur or the 
plaintiffs shared with Lallu in the cultiva- 
tion of the occupancy holding the finding 
of the lower Appellate Court is conclusive. 
That Court held that ; 

“There was: practically no evidence in the record 
to show that the plaintiffs or their father and grand- 


father were ever joint in cultivation with Lallu 
Singh himself during his life time.” 


Learned Advocate for the appellants con- 
tends that this is no finding, as it contains 
no discussion of evidence and does not take 
into account khewats and khasras. There 
can be no discussion of evidence where 
there is none. As for khewatsand khasras it 
is not suggested that they contain any 
entries pointing to the conclusion that the 
plaintiffs’ grandfather and Lallu had any-. 
thing in common as regards the cultivation 
of this ocvwupancy tenure, I think the 
finding is one of fact and must be accepted 
in second appeal, which is accordingly dis- 
missed with costs. 

These cross-objections are directed 
against the findings of the lower Court and 
donot attack any part of the decree ap- 


(1} 70 Ind. Cas. 820; A T R 1923 All. 18, 
(2)65 Ind. Cas. 507; AI R 1922 All, 84; 44 A 327; ` 
2V AL J 16554 UP LR (A) 12, : 
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pealed from. They are not maintainable 
and are dismissed with costs. 
D.. - Appeal and cross-objection 
dismissed. 





ALLAHABAD HIGH COURT 
Second Oivil Appeal No. 649 ot 1933 
March 29, 1935 
GANGA Natu, J. 

KAN KUAR—DerenDant —APPELLANT 
versus 
ATAL BEHARI LAL AND oragrs— . 
PLaINTIFFS— RESPONDENTS 


l Agra Tenancy Act (III of 1926), 3. 243—Essentials 
under—Claim to proprietary right not in issue— 


' Second appeal, whether lies. 


Under s. 243,,Agra Tenancy Act, three things are 


| necessary : (1) A question of proprietary right should 
; be in issue; (2) it should be between the parties 


claiming such right, and (3) it-should be in issue in the 
first Appellate Court as wellas in the appeal. Where 
the appellant does not claim any proprietary right 
for himself, it cannot be said that there is a ques- 
tion of proprietary right in issue between the parties 
claimiog such right and consequently no second ap- 


peal lies. , 

S.O. ©. from a decision of the District 
Judge, Farrukhabad, dated January 
19, 1933. 


Mr. Baleshwari Prasad, for the Appel- 


lant. 7 
Judgment. -This is a defendant's ap- 
peal and arises out of a suit brought against 


| him by the plaintifis-respond ents for recovery 


of rent from Rabi 1335 Fash to Kharif 
1338 Fasli. The suit was originally brought 
against the defendant by Atal Behari and 
Sita Ram. On an objection by defendant 
No. 1 Lalta Prasad, Daya Shanker and 
Gobind Prasad, who had been impleaded 
as defendants were made plaintifs. Defen- 
dant No. 1 contended that plaintiffs Nos. 1 
and 2, that is Atal Behari and Sita Ram, 
were not the landholders and had no right 
of suit and that the suit was barred by 
O. II, r. (2), Civil Procedure Oode. The 
trial Court found against the appellants and 
decreed the suit. An appeal was filed and 
the decree of the trial Court was confirmed 
by the learned Assistant Collector, who 
heard the appeal. Against his decision an 
appeal was filed to the learned District 
Judge, who dismissed the appeal holding 
that no second appeal lay. Against this 
decision this appeal has been Gled. A preli- 
minary objection has been taken by the 
learned Counsel for the respondents that 
no third appsal lies. Unders, 246, Agra 
Tenancy Act, an appeal lies to the High 
Court from the appellate decree of a District 
Judge on any of the grounds specified in 
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s. 100, Civil Procedure Code, 1908. An 
appeal shall lie under s. 243, Tenancy Act, 
tothe District Judge from the appellate 
decree of a Collector in any suit in which 
(a) a question of proprietary right bas been’ 
in issue between the parties claiming such 
right in the first appellate Court, and is in 
issue in the appeal; or (b) a question of ju- 
risdiction has been decided and is in issue in 
the appeal. It has been urged by the learned 
Counsel for the appellant that inasmuch as 
the defendant-appellant denies the proprie- 
tary right of the plaintiffs-respondents, a 
question of proprietary right is in issue 
between the parties. 

Unders. 243, Tenancy Act, three things 
are necessary: (1) A question of proprietary 
right should be in issue; (2) between the 
parties claiming such right, and (3) it 
should be in issues in the first Appellate 
Court as well asin the appeal. 

In this case the appellant does not claim 
any proprietary right for himself. So it 
cannot be said that there is a question of 
proprietary right in issue between the parties 
claiming such right. The finding of the 
learned District Judge that no second 
appeal lay is correct. The appeal fails 
on the preliminary point. It is there- 
fore ordered that it be dismissed with costs. 

Permission to file a Letters Patent appeal 
is granted. 

D. Appeal dismissed. 


nD 


OUDH CHIEF COURT 
Second Rent Appeal No. 15 of 1934 
August 7, 1935 

KING, O. J. AND ZIA-UL-HASAN, J. 
PUTTAN—DBEFENDANT—ÅPPELLANT 
versus 

TRUST MAHMUDABAD ESTATE— 

PLAINTIFF — RESPONDENT 

Court-fee—Oudh Rent Act (XXII of 1886), ss. 108 
(2), 127 sub-s. (2), LLY—Sust for arrears of rent—Decree 
—Decree for defendant's ejectment on application 
of plaintiff —Appeal—Second appeal by defendant 
—-Court-fee, if to be paid on relief relating to eject- 
ment, 

A suit was instituted under s 108, cl. (2) read 
with s. 127 sub-s. (1), Oudh Rent Aci, for arrears 
of rent. Under s 127, sub-s, (2) the Oourt passed 
a decree for arrears of rent and upon the ap- 
plication of the plaintiff passed a decree for 
ejectment of the defendant. The defendant's ap- 
peal to the District Judge was dismissed. He then 
fied a second appealinthe High Court: 

Held, that although the decree was. both for 
arreara of rent and for ejectment, the defendant- 
appellant could not be considered to be appealing 
against the decree for ejectment as no such ap- 
peal would lie either to the District Judge or to 
the Ohief Court under s. 119 of the Oudh Rent e 


e 
a 


OU 
Act and hence no court-fee was 
relief relating to ejectment. 

Mr. Gaya Prasad for the Appellant. 


Mr. H. K. Ghose, for the U.. P. Board of 
Revenue. 


Order.—The question regarding the 
proper amount of court-fee to be paid 
upon the memorandum of appeal has been 
referred to this Bench. 

The original suit was instituted under 
B. 108, cl (2) read with s. 127, sub-s. (1) 
of the Oudh Rent Act for arrears of rent. 
Under s. 127, sub-s. (1) a decree for arrears 
of rent was passed. Under s. 127, sub- 
s. (2) the Court, having . passed a decree 
for arrears of rent, also upon the applica- 
tion of the plaintiff, passed a decree for 
ejectment of the defendant. 

The defendant appealed tothe District 
Judge against the decree and his appeal 
was dismissed. He then filed a second 
appeal in this Court challenging the decree 
of the lower Appellate Court. 

The Chief Inspector of Stamps takes the 
view that the appeal should be valued for 
the purpose of court-fee not merely upon 
the amount of rent decreed butalso upon 
the relief for setting aside the decree for 
ejectment. According to his view the 
relief regarding ejectment should be 
valued under s. 7, cl. (wi), sub-cl. (d) of the 
Court Fees Act at one year’srent of the 
land in question, 

It is argued forthe Crown that in this 
appeal the relief claimed is not only the 
setting aside of the decree for arrears of 
rent but also setting aside the decree for 
ejectment ‘and, therefore, the court-fee 
eee be paid upon both the reliefs claim- 
ed. 

For the appellant it is contended that 
his appealis directed only against the 
decree for arrears of rent. He does not 
in this appeal challenge the decree for 
ejectment and hecannot be considered 
to be appealing against the decree for 
éjectmient as no suchappeal would lie 
either tothe District Judge or to the 
Chief Court under s. 119 of the Oudh 
Rent Act. In our opinion the appellant's 
contentions on this point are well-founded. 
Although the decree in question is a 
decree both for arrears of rent and for 
ejectment, in this appeal he can only 
challenge the decree for arrears of rent. 
If he succeeds in his appeal, it would no 
doubt follow that the decree for ejectment 
would have to be set aside along with the 
decree for arrears of rent, asthe decree 
for ejectment is only consequential upon 

i 
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the decree for arrears of rent. Neverth e 
less this appeal tothis Oourt cannot b® 
regarded -as an appeal against the decre® 
for ejectment as no such appeal would 
lie. 

In our opinion, therefore, no court-fee 
is payable on the relief relating to eject- 
ment, The practice hitherto prevailing of 
paying thecourt-fee only on the relief 
regarding arrearsof rent appears to us 
to be correct. We find accordingly. 
This order also covers the reference made 
in Rent Appeal No. 29 of 1934. 

N. Order accordingly. 


_—S el 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1274 of 1934 
January 30, 1935 

' NIAMAT-ULLAH, J. 
BAKHTA WAR—DEranpant— 
APPELLANT 
VETSUS 
LILA PAT—Pro forma DEFENDANT 
AND ANOTHER— RESPONDENTS. 

Lease— Usufruetuary morigage—Qabuliat - by 
morigagor—Mortgagor continuing in possession “as 
thekadar—Kabuliyat not registered—Moritgagee suing 
for rent—Occupation, whether as lessee—Suit, if can 
be treated as one for compensation for use and 
occupation—Rent, whetheg can be awarded as com- 
pensation. af 

The mortgagor executed a kabuliyat and agreed 
to continue in possession as a “ thekadar”™ and to 
pay acertain rent to his own usufructuary mortgagee. 
The “ kabultyat” was not registered. The mort- 
gagee filed a suit for rent ; f 

Held, that though in the absence of a registered 
lease executed by the lessor, no relationship of lessor 
and lessee could come into existence, the plaintiff 
was entitled to compensation for use and occupation 
ofthe land and amount of compensation being agreed 
upon between the parties, the rent agreed to in 
kabuliyat can be awarded as compensation. 


S. C. A. from the decision of the Addi- 
tional District Judge, Meerut, dated July 3, 
1934. 


Mr. P. M. L. Verma, for the Appel- 
lant. 
Judgment.—This appeal is without 


substance. The suit which has given rise 
to it was brought by the respondent for 
recovery of three years’ rent on the basis 
of a “qabuliat’ executed by the appellant, 
whohad on the date of the ‘“gabuliat” 
also executed a deed of usufructuary 
mortgage in favour of the plaintiff in res- 
pect of the land covered by the “gabuliat.” 
The transaction was not at all of an un- 
common character. 

The mortgagor agreed to continue in 
possession as a “‘thekadar’ and to pay a 


. tered. The 
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certain rent to his own usufructuary 
mortgagee. The “gabuliat” was not regis- 
argument put forward on 
behalf of the “thekadar” is that in the 
absence of a registered lease executed 
hy the lessor no relationship of lessor and 
lessee could come into existence. This 
contention may be right; but it is not 
enough to defeat the plaintiff's claim. It 


: cannot be disputed that the parties fully 


‘intended to enter 


- —— rmen le am aia 


` effect tọ, as no rent’ was 


into a transaction of 
usufructuary mortgage. Symbolical pos- 
session was delivered by the mortgagor to 
the mortgagee. The mortgagor there 
and then changed the character of bis 
own possession., He parted with his pos- 
session as proprietor amd entered into pos- 
session as a “thekadar’ and agreed to pay 
rent amounting to Rs. 12] a year besides 
land revenue Rs. 16-4-6. Technically the 
relationship of lessor and lessee might not 
have come into existence, but it is conced- 
ed that the plaintiff is entitled to compen- 
sation for use and occupation of the land. 
Tf the plaintiff's suit be treated as one for 
compensation for use and occupation, 
there is no difficulty in decreeing it. The 
amount of compensation being agreed 
upon between the parties, no further 
proceeding is necessary, as the plainti''s 
suit can be decreed °straightaway. The 
only difference which is not one of sub- 
stance, is that the amount awarded to the 
plaintiff should not be termed “rent” but 
as ‘‘compensation” for use and occupation. 
The learned Advocate for the appellant 
contended that if the suit be treated “as 
one for compensation for use and occupation 
of land, the Revenue Court, in which it 
was instituted, had no jurisdiction, as a 
suit of this nature is cognizable by a 
Oivil Court. He also pointed cut that this 
objection was taken from the very begin- 
ning. Even so, s. 269, Agra Tenancy 
Act, clearly coversthe case. The District 
Judge had all the materials before him 
for the final disposal of the suit, and so 
have I. The contention put forward on 
behalf of the appellant so far as it is 
based on the absence of a registered lease 
has therefore no substance. 

The Advocate for the appellant also 
contended that the “theka” was not given 
ever paid by 
the defendant to the plaintiff. Jt is also 
stated that the defendant is entitled to 
possession of the land which is the sir of 
the mortgagor, he being entitled to expro 
prietary rights which accrued on the exe- 
cution of the deed of usufructuary mort- 
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gage. No rent has been assessed under 
s. 36, Land Revenue Act; and if any is 
assessed, it will be payable to the 
defendant himself, who is the “thekadar.” 
In any case, the defendant cannot escape 
his liability to pay rent in terms of his 
own agreement in the “gabuliat.” The 
appeal is dismissed under O. XLI, r. 11. 

D. Appeal dismissed. 





PATNA HIGH COURT | 
Civil Appeals Nos. 1204 and 1446 to 1453 
of 1932 
November 22, 1934 
MAoPHERSON AND JAMES, Jd. 
DAMRI AHIR—DsFENDANT—APPHLLANT 
versus 
KESHO PRASAD SINGH AND ANOTHER— 
PLAINTIFES—RESPON DENTS 
Civil Procedure Code (Act V of 1908), s. 100— 
Decision of fact—No error of law—Whether can be 
interfered with in second appeal —Co-sharer— 
Tenants—Landlord, whether can sue any co-sharer- 
tenani—Frame of suit, not so as to obtain rent 
decree—Presumption. , 
The High Court cannot interfere in second appeal 
with a decision of fact in the absence of an error of 


law. 
It is open tothe landlord to sue any co-sharer in 


a tenancy as the co-sharers are jointly and sever- 
ally liable in respect of the rent, He is entitled to 
a decree against such defendant and itis not A 
matter for concern in the suit itself whether the 
decree obtained is a rent decree or a money decree, 
and indeed he must be presumed to accept the less 
valuable relief if he has notframed his sult 60 as 
to obtain arent decree. Kuman Das v. Maharaj- 
adhiraja Kameshwar Singh Bahadur (l), referred 
to, [p. 53, col. 2.] 

OG. A. from the appellate decree of the 
District Judge, Shahabad, dated June 30, 
1932. 

Sir Sultan Ahmad and Mr. Anand Prasad, 
for the Appellants 

Messrs. S. M. Mullick and Ramanandan 
Prasad, for the Respondents. _ 

Macpherson, J.—These nine appeals 
arise out of five rent suits as shown above. 
The rent suits and a title suit instituted 
at the same time relate to distinct portions 
of an area of 365 bighas of which Panch- 
kauri Ahir took settlement from the 
Dumraon estate in the year 1889 and which 
is depicted in a useful sketch map made 
by the trial Court and reproduced at p. 10 
of the paper book. In the title suit the 
Raj sought recovery of possession of plots 
Nos. 42 and 40-2 as being zirat wrongly 
seized by the defendant, Panchkauri, in 1333 
Fasli. It was found that the two plots 
were in Panchkauri’s original settlement 
of 365 bighas constituting the north of the 
area andthe suit was dismissed and there 


is no second appeal. ° 


o2 


The five rent suits, of which suits Nos. 1 
to 4 were against Panchkauri and suit 
No. 5 against his brother, Damri, related 


- respectively to 79, 75, 50,75 and 50 bighas, 


which with the area covered by the title suit 
made up 365 bighas and are the plots on 
the Raj map (and in red on the sketch note) 
numbered 35, 34, 31, 32 and 33 and 4], 
respectively. The suit against Damri was 
based upon a settlement on patia, Ex. P., 
with him in 1904 and the fact that in a 
title suit of 1912 to eject him after the 
expiry of the term of the patta he was 
found to have a right of occupancy. Be- 
sides the defences taken inthe other suits, 
Damri pleaded that the suit was bad for 
defect of parties because Panchkauri also 
was a necessary party. The general de- 
fences of plea of payment and non-main- 
tainability of the suit on the ground that 
the whole area of 365 bigias was Panch- 
kauri’s kaimi holding and only a single suit 
could be brought for the rent, were re- 
jected by the Subordinate Judge who 
gave a decree in suits Nos. l1 to 3 for rent 
as claimed and in suit No, 4 at Rs. 4-8-0 
per bigha only instead of Rs, 5 as claimed 
but he rejected the claim for damages and 
refused to give costs in these suits. Suit 
No. 9 he dismissed altogether, upholding 
the defence of defect of parties, Both 
parties appealed from the decisions in suits 
Nos. 1 to 4 and the plaintiff against the 
decision in suit No, 5. The plaintiff's appeal 
in all suits in respect of damages succeeded 
but it failed in the claim that the rate 
of rent in suit No, 4 should be Rs. 5, 
The learned District Judge also decreed 
sut No. 5 on the ground that co-sharer 
tenants of a holding are jointly and 
severally liable for rentin respect thereof 
and consequently the plaintiff may bring 
the uit against one or some of them and 
sv Damri could be sued alone, even apart 
from the fact that the lease was in his 
name alone, if the plaintiff be content 
Wilh a money decree instead of a rent 


decree. 
The four appeals of the defendant, 
Panchkauri Ahir, were dismissed, the 


four pleas submitted being rejected and 
the only one of them which concerns us 
in second appeal is the maintainability 
of the suits. Appeals have been preferred 
from each decision of the lower Appellate 
Court as shown in the heading. ‘The first 
point raised by the learned Government 
Advocate on behalf of the appellants is 
that damages should not have been 
awarded in the circumstances. But the 
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grounds of fact upon which they were 
denied to the plaintiff by the learned Sub-. 
ordinate Judge were expressly negatived 
in appeal, so that no question of law 
arises and the appeals on this point 
are without merit. Moreover, interest under 
8. 67, Bengal Tenancy. Act, would nearly 
equal the damages allowed, and the learned 
Government Advocate therefore did not 
press them. 

The main attack upon the_ decision of 
the Court below is directed against the 
finding that five separate suits for rent 
lie. It is claimed that the area of 365 
bighas within which Panchkauri has been 
cultivating since his settlement in 1889 is 
a single holding and there has been no 
agreement to split itup. The finding of 
ue Courts below is that the guzasta holding 
pi l 


“365 bighħas has been split up into separate 
holdings by consent of the parties and the defen- 
dants are by their conduct estopped from raising 
this objection,” 


Now „there has been much litigation be- 
tween the parties. In particular, the Raj 
purporting to treat the land aszirat made 
setilement with the pro forma defendants 
(whose interest it now holds). One result 
was that at the cadastral survey some 
portion of the holding in rent suit No.1 
was enteredin khewat Nec. 5 of the pattadar 
and some portion covered by rent suite 
Nos. 2 and 4 was entered in khewat No. 4. 
(The rest of Panchkauri’s tenancy was not 
included in that survey as being diera). 
In 1917 two suits were brought by Panch- 
kauri against the Raj and the pattadars 
of khewats Nog.4 and ‘5—the final decision 
in which was that the pattadars were en- 
titled to realise rent from Panchkauri but 
only at the old rates at which he had taken 
seltlement and not at the rates noted in 
the pattas orthe cadastral survey khatians, 
Jt appears that Panchkavri had been in 
the habit of paying rents direct to the 
Raj m the name of the several pattadars 
for ihe areas of his tenancy which were 
under lease tothem respectively. In 1919, 
Panchkauri brought a suit against the 
Raj and tle relevant pattadars for declar- 
ation that the lands (75 bigkas and a0 
bighas, in all 125 bighas), covered by the 
present rent suits Nos. 3 and 4 were part 
of his kasht guzasta of 365 bighas, Ex. G, 
a decision of June 16, 1922, shows that 
the claim with regard to 50 bighas; which 
is the subject-matter of rent suit No. 8, 
was decreed on compromise and that the 
compromise included besides the costs of 
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the suit against the patiadar, Deonarain, 
and arrears of rent, nazarana at Rs. 5 
per bigha on 90 bighas and rent at the 
same rate. An inference is possible that 
the parties treated the area asa distinct, 
if not however a new tenancy. Exhibit D, a 
judgment in that suit of July ð, 1920, 
shows that with regard to the 75 bighas 
the suit was decreed and that it was held 
that a decree obtained by the Raj against 
‘the pattadars was collusive and not binding 
on the plaintiff. The history of the matter 
is fully dealt with in the judgments of 
the Courts below. It is difficult to see how 
any fault can be found with their finding 
of fact that: 


“there is overwhelming evidence to show that the 
defendants had consented to the splitting up of 
their entire guzasta plot of 365 bighas.” 


~ The separate payment of rent for the 
lands entered in the separate pattas as 
evidenced by the rent receipts, the course 
of the litigation above referred to and in 
particular the compromise, Ex. G (1), the 
pattas Exs. P and P (1) by Damri in 
1504 and 1905, respectively, for the northern 
block of 83 (50+33) bighas odd including 
the area in suit No. 5 are all points from 
which separately and ia combination the 
Courts might draw such an inference. It 
was also not the attitude of Panchkauri 
himself that the pattas granted by the Raj 
were necessarily ineffective—his point was 
that in any event they did. not affect his 
raiyatt tenancy and both in 1904 and 1905 
when Exs. P and P (|) were executed 
and after the execution of the pattas he 
acquiesced in separate payments being 
made for separate areas within his tenancy, 
There is nothing surprising in the fact 
since rent was assessed at different periods 
for different areas, according as they were 
brought under cultivation. In my judgment 
the decision of the Courts below is correct; 
but whether it is correct or not, it is a 
decision of fact with which in the absence 
of an error of law such as I am unable 
to find, it is not open to this Court to 
interfere in second appeal. The main 
contention therefore fails. 

In second appeal No. 1204 arising out 
of rent suit No. 9, it is urged that it ig 
res judicata that Panchkauri is a necessary 
party tothe suit. The plea is based upon 
the judgments in the ejectment suit No. 970 
of 1912 brought against Damri. The de- 
fendant there objected that Panchkauri 
was a necessary party, and it was held 
that he was a necessary party tothe suit 
as it was really Panchkauri who took in 
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Damri’s name the settlement which had 
expired and he was the eldest member of 
the family. But apart from the fact that 
the decision of that suit appears actually 
to have proceeded on the merits and not 
on the question of maintainability, it is 
open to the landlord to sue any co-sharer 
In a tenancy since the co-sharers are 
jointly and severally liable in respect of 
the rent. -He isentitled to a decree against 
such defendant and it is not a matter for 
concern in the suit itself whether the decree 
obtained is a rent decree or a money decree, 
and indeed he must be presumed to accept 
the less valuable relief if he has not 
framed his suit so as to obtain a rent dec- 
ree, The latest decision of this Court on this 
point is Kuman Das v. Maharajadhiraja 
Kameshwar Singh Bahadur (1). In point of 
fact, the patta, Ex. P, was granted in 1904 
to Damri himself and the lessor is entitled 
to look to the lessee therein named. In 
addition, in para. 10 of his written state- 
ment Damri sets out that in the previous 
suit ‘it has been held that this defendant 
is the principal tenant in respect of the 
rent claimed land.” The decision of the 
lower Appellate Court on this point is 
unassailable. Accordingly these appeals are 
without merits and they are dismissed with 
costs. 
James, J.—I agree. 
Appeals dismissed. 


D. 
(1) 156 Ind. Cas, 352; A I R 1935 Pat. 146; 7R P 
720, 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 84 of 1934 
January 2, 1985 
SULAIMAN, C. J. AND BENNET, J. 
RAMSARUP AND ANOTHER—DEFENDANTS 
—APPLICANTS 
VETSUS 
PEARE LAL AND oTHERS—PLAINTIFFS 
— OPPOSITE PARTIES 

Civil Procedure Code (Act V of 1908), O. II, r. 2 
—Instalment bond—On default of instalment ere- 
ditor entitled to sue for whole amount or for instal- 
ments due—Right to sue for whole amount waived and 
suit for instalments only filed—O, II,r. 2, whether a 
bar to future claim in respect of further instal- 
ments, 

Where a creditor hasan optioneither to 
the whole amount or to sue for i 
only and he exercises his option of suing for the 
instalments only and waives the right to sue for 
the whole amount, there is no longer any cause of 
action left to him for suing for the whole amount, 
It follows that at-the time when the suit is brought, 
he disentitles himself from suing for the whole 
amount, and, therefore, O.II, r. 2, Civil Procedure 
Code, would not be a bar toa future claim brought 
by him when further instalments fall due, Lasa Din 


sue for 
the instalments 


04 


v. Gulab Kunwar (1) and J. P. Rego v. Phillip 
Tanro (6), referred to, Muhammad Hafiz v. Mirza 
Muhammad Zakariya (2), Kishen Narayan v. Pala 
Mal (3)and Shrinivas Luxman Naik v. Chambas- 
pagowda (4), distinguished. |p. 55, col. 1.] 

C. R. App. against the decree of the Small 
Cause Court Judge, Agra, dated 
January 13, 1934. 

Mr. G. S. Pathak, for the Applicants. 

Messrs. B. Malik and S. B. L, Gaur, for 
the Opposite Parties. 


Judgment.—This is an application in 
revision by the defendants arising out 
of a snit brought on an instalment 

bond for Rs. 5,009 payable in 10 years. 
The bond contained a provision that 
half-yearly instalments of Rs. 250 would 
to paid and co default of payment of 
any two instalments, the whole amount 
would become payable, and the creditors 
would be at liberty to sue for the entire 
amount. Defaults were made for 5 in- 
stalments, and a suit for recovery of 
these instalments, was filed in 1933. In 
the plaint the creditors expressly men- 
tioned that they were abandoning their 
right to recover the whole amount in a 
lump sum, and that in future they 
would sue for the future instalments as 
they fell due. This suit was decreed. 
Later on they brought another suit for 
recovery of one further instalment when 
it fell due, and it was ultimately with- 
drawn on condition of the plaintiff's 
paying the costs of the defendants. The 
plaint was returned to the plaintiffs, 
although they had not deposited the 
defendants’ costs in the Court, They 
then brought the present suit in Nov- 
ember 1933, for the recovery of that 
particular instalment. The defendants 
resisted the claim on two principal 
grounds. The first was that the present 
. Claim was barred by O. II, r. 2, inas- 
much as in the first suit the clair for 
this instalment had not been included. 
The second plea was that the condition 
under which permission to withdraw the 
suit was granted had not been fulfilled 
inasmuch as the costs had not been paid 
to the defendants before the institution 
of the suit. Both these contentions have 
been repelled by the Court below and the 
claim has been decreed. 

So far as the question whether the 
plaintiffs have or have not failed to com- 
ply with the condition under which. per- 
mission was granted, is concerned, weare 
of thee opinion that this is a mere matter 
of interpretation of the order passed by 
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t 
original Court, and we should no 
interfere in revision. The lower “ (our 
has taken into consideration the fac 
that the learned Munsif, who had pass 
ed the conditional order, allowed the 
plaint to he withdrawn, and that th 
order did not clearly and expressly men 
tion: that the costs must be depositec 
before the fresh suit is filed. In viewo 
these considerations, he has come to the 
conclusion that the payment of the costi 
was not a condition precedent to the 
institution of the suit. We would nol 
interfere with the decree of the Oourt 
below on the ground of interpretatior 
only. 

The principal point for consideratior 
is whether the present claim is barrec 
by O. II, r. 2, Civil Procedure Code. Ir 
order to avoid multiplicity of suit: 
the rule quoted above provides that ever: 
suit shall include the whole of the clain 
which the plaintiff is entitled to make 1 
respect of the cause of action, and tha 
where a plaintiff omits to sue tn res 
pect of or intentionaly relinquishes any 
portion of his claim, he shall not after 
wards sue in respect of the portion s 
omitted orrelinquished. ` 

The Court below has interpreted the 
instalment bond as giving an option tí 
the creditors either to sue for the whole 
amount in case of two successive defaults 
or to sue for instalments only. In the 
case of Lasa Din v. Gulab Kunwar (l) 
a mortgage deed, which was before thel; 
Lordships of the Privy Council, contained e 
similar clause under which the creditor 
was given power in case of default tc 
realise the entire mortgage money anc 
interest in a lump sum. Their Lord 
ships interpreted the document as con 
taining a provision exclusive for the 
benefit of the mortgagees and purport 
ing to give them an option either t 
enforce the security at once or if the 
security was ample to stand by thei: 
investment for the full term of the mort 
gage. We think that in the present case 
also the creditors were given an optior 
either to sue for the whole amount al 
once or to sue for successive instalmenis 
as they fell due. 

‘The learned Advocate for the appli. 
cants strongly contends before us thai 
inasmuch as the creditors were entitlec 

(t) 7 Luck. 442; 138 Ind. Cas, 779; A I R 193: 
P O 207: 59 I A376; 90 WN 688; Ind. Rul. (1932 
P O 251; 63 M L J 187; 35 O W N i017; 36L V 
246: 56 O L J 237; (1932) A L J913; 34 Bom. L E 
600 (P 0). 
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to sue for the whole amount, the mere 
fact that they chose not to sue for the 
whole amount but sued for some instal- 
ments only, would not take them out of 
the scope of O. II, çr. 2 This argu- 


ment necessarily implies that there is no’ 


real option to a ereditor at all. He 
must either sue for the whole amount or 
“at his peril sue for instalments only. 
If hesues for the instalments only then 
his further claim for the whole amount 
would be barred by O. II, r. 2. This 


would amount to nullify the option 
given to him under the deed. As a 
matter of fact, O. II, r. 2, does not 


deal with cases where there is an option 
to sue for the whole amount and the 
option is waived before the suit is brought. 
It seems to us that where a creditor has 
an option either to sue for the whole 
amount or to sue for the Yustalments 
only and he exercises his option of suing 
for the instalments only and waives the 
right to sue for the whole amount, there 
is no longer any cause of action left to 
him for suing for the whole amount. It 
follows that at the time when the suit 
is brought, he disentitles himself from 
suing for the whole*amount, and there- 
fore O. II, r. 2, would not be a bar to 
a future claim brought by him when 
further instalments fall due. 

Great reliance has been placed by the 
learned Advocate for the applicants on 
two cases decided by their Lordships of 
the Privy Oouncil, which, however, are 
both easily distinguishable. In Muhammad 
Hafiz v. Mirza Muhammad Zakariya (2), 
a suit was brought to realise the amount 
of interest due on a mortgage-deed after 
the term of the mortgage had actually 
expired. It was accordingly held by their 
Lordships of the Privy Council that a 
subsequent suit to recover the principal 
amount of the mortgage money was 
barred by O. II, r. 2. Under the deed, 
there was a right to recover the whole 
amount if interest was not paid for six 
monthe, and there was also a 
recover the whole amount when the term 
of three yeara fixed for the mortgage- 
deed expired. After the expiry of three 
years there was no longer any option 
left in the mortgagee to sue for one 
part of the amount and wait for the 


other. The- whole cause of action had 

(2) 44 A 121; 65 Ind. Oas. 79; AIR 1922P 0 
23; 49 ITA 9; 20 AL J 17; 26 O W N 297; (1922) 
M W N89; 35 OL J126; 42ML J 248; 15 L wW 
377. 24 Bom. LR 341; 30 M L T 224;3P LT 279; 
31 P W R 1922 @ 0). 


right to. 


RAMBARUP V. PEARE LAL (ALL) 55 


accrued. Their Lordships accordingly 
held that there was only one cause of 
action, which gave occasion for, and 
formed the foundation of the suit and which 
enabled him to ask for the whole relief at 
once. 

Similarly in Kishen Narayan v. Pala 
Mal (3), the mortgage-deed had provid- 
ed that the whole amount would be 
recoverable if there was only default in 
the payment of interest for six months 
as well as when the full period of two 
years expired. A suit was brought for 
the recovery of the interest that had 
fallen due after the expiry of the terms 
fixed in the mortgage-deed and was de- 
creed. A subsequent suit to recover the 
balance was held to be barred bv O. IT, 
r. 2. Here too, the whole cause of action 
had arisen, and there was no question of 
any option in the mortgagee to sue for 
part or for whole, and therefore no ques- 
tion of any waiver arose, As already 
pointed out, where there is an option, 
which can be exercised one way or the 


other, and the creditor chooses to exer- 
cise it in one way, he must be 
deemed to have waived his right to 
exercise it in the other way, and there- 


fore the cause of action that accrues 
tohim is only to exercise his remedy in 
the way that he has chosen. 


As regards the case of Shrinivas Lax- 
man Naik v. Chambaspagowda (4), it is 
sufficient to point out that in the plaint 
filed in the previous suit the creditor 
had-not expressly mentioned that he was 
waiving his right to sue for the whole 
amount. The learned Judges apparently 
thought that there has been no waiver, 
and that therefore there had been a 
cause of action to recover the whole 
amount. Similarly in Mukyaprana Bhatta 
v, V.T.N. Kelu Nambiyar (9), there was 
possibly no option under the terms of 
the deed given to the creditor. In any 
case the same Bench differed from their 
own decision subsequently in J. P. Rego 
v. Phillip Tanro (6). 

We are, therefore, of the 


(3) 4 Lah. 32; 72 Ind. Cas. 187; A I R1922 P O 
412; 501 A 115; 44 M LJ 123; 25 Bom L R 220; 
32 M LT 41; 270 W N 802; 18 L W 341; 90 O 
196; 6 PWR 1923,90&A L R 488 (P O). 

(4) 12 Ind. Oas. 290; A I R i923 Bom. 201; 25 
Bom. L R 203, 

(5, 112 Ind. Oas. 270; AI R 1928 Mad, 705; (1929) 
M W N 204. 

(6) 120 Ind. Cas 853; A I R 1929 Mad. 371; (1929) 
MW N 208; 29 LW 400; 56 ML J580; Ind, Rul, 


(1930) Mad. 53. 
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that the view taken by the Court below 
that the present claim is not barred by 
the provisions of O. II, r, 2, Civil Pro- 
cedure Code, is correct. The revision is 
accordingly dismissed with costs. 

D. Revision dismissed. 


PATNA HIGH CCURT 
Oivi] Appeal No. 228 of 1931 
September 24, 1934 
AGARWALA, <). 

PHEKU TEWARI—Derenpanr— 
APPELLANT 


VETSUS 
BHAGWAT LAL AND ANOTHER—PLAINTIFFS 
— RESPON DENTS 

Appeal—Abatement, test—One of the appellanis dying 
pending appeal—Legal representative not brought on 
record—E fect of reversing decisions of two compe- 
tent Courts—Held, appeal abated asa whole. 

The test to determine whether or not failure to 
bring upon the record the heirs of one of the 
several parties who bas died has the effect of causing 
the entire appeal to abate or not is to see if the appeal 
can be decided, without bringing the legal representa- 
tives of the deceased party on to the record, with- 
out bringing into existence two decrees contrary to 
each other. If the result of hearing and deciding 
the appeal would be to bring into existence two 
decrees of Courts of competent jurisdiction contrary 
to each other, the appeal would abate as a whole, 
Sheo Chand v, Sita Ram (1) and Kesho Prasad Singh 
v. Muhammad Wahid (2), followed. 

Three plaintifis alleged in their plaint that 
the proprietor of the disputed land had granted 
them plot No. 126 by a parwana entitling them to 
exclusive possession for the purpose of holding their 
khalikans. That claim was negatived by the Court 
of first instance The plaintiffs failed in that Court 
to establish their right to exclusive possession. It 
was not their case then, that each of the plaintiffs 
was separately entitled to any share in the dispnt- 
ed land. All of them appealed but one of them 
died pending it and his legal representative was 
not brought on record : i 

Held, tbat the result was that the trial Court's 
finding that the plaintifs are not entitled to ex- 
clusive possession must in any case stand so far as 
they were concerned. The result of reversing the 
decision of the trial Oourton the appeal of the 
remaining Poe would be that whereas the trial 
Court had held that the plaintiffs were not entitled 
to exclusive possession, the Appellate Court would be 
holding that the plaintiffs were entitled to exclusive 
possession, the effect thus being contrary decisions 
of two competent Courts. Consequently the whole 
appeal abated. Sant Singh v. Gulab Singh (3), relied 
on. 


C. A. from the decision of the Ad- 
ditional Sub-Judge, Shahabad, dated August 
2, 1930. 

Mr. Harinandan Singh, for the Appellant. 

Mr. D. N. Verma, for the Respondents, 

Judgment.—Kkata No. 274 of village 
Kataria which was entered in the Record 
- Í Rights in 191] asgair mazrua-am consists 
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of two plots, namely, No. 126 which is 
entered as an ahar or reservoir and No- 127 
which is entered ag a khanta or ditch. 
The plaintifis sued for a declaration that 
they were entitled to plot No. 126 exclusively 
and for recovery of possession of that plot. 
The contesting defendants alleged that the 
whole of Khata No. 274 was land which 
was utilized by the villagers for holding 
their kKhalihans and their own khalihan 
was situated on that plot The parwana 
on which the plaintiffs relied was challenged 
as not being genuine. The first Court 
held that the villagers bad a customary 
right to hold khalthans on the land of 
Khata No. 274 and dismissed the plaintiffs’ 
suit on May 30, 1929. On August 75, 1929 
one of the plaintiffs, Harbans Lal, died 
pending an appeal from the decision of 
the trial ‘‘ourt. No steps were taken to 
bring his legal representatives on the record. 
The appeal nevertheless was decided in 
favour of the plaintiffs by the Appellate 
Court. 

In this second appeal by the defendants 
the first question which has to be considered 
is whether the appeal in ihe Court below 
abated as regards the plaintiff Harbans Lal 
or whether the entireeappeal abated. The 
test to determine whether or not failure 
to bring upon the record the heirs of one 
of the several parties who has died has 
the effect of causing the entire appeal to 
abate or not has been stated, in the case 
of Sheo Chand v. Sita Ram (l) to be: can 
the appeal te decided, without bringing 
the legal representatives of the deceased 
party on to the record, without bringing 
into existence two decrees contrary to each 
other. Jt was held that if the result of 
hesring and deciding the appeal would be 
to bring into existence two decrees of Courts 
of competent jurisdiction contrary to each 
other, the appeal would abate as a whole. 
This decision was cited with approval in 
Kesho Prasad Singh v. Muhammad Wahid 
(2). The question, therefore, is whe- 
ther the hearing of the appeal in this 
case might result in there being contrary 
decisions of two competent Courts on the 
subject-matter indispute, ‘The three plain- 
tiffs alleged in their plaint that the pro- 
prietor of the disputed land had granted 
them plot No. 126 by a parwana entitling 
them to exclusive possession for the pur- 
pose of holding their khalihans. . That claim 
was hegatived by the Court of first in- 


(1) 100 Ind. Cas, 482; A I R1927 All. 331 
Pe 128 Ind, Cas. 119; A I R 1931 Pat. 17; 9 Pat. 
3, 
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stance. The plaintiffs, therefore, failed in 
that Court to establish their right to ex- 
clusive possession. It was not their case 


_ then, nor is it their case now, that each 


of the plaintiffs was separately entitled 


' to any share in the disputed land. The 


result of not bringing on to the record 


' the heirsof Harbans Lal is that the trial 


Court’s finding that the plaintiffs are not 
entitled to exclusive possession muss in 
any case stand so far as thev are concerned, 


. The result of reversing the decision of 


the trial Court on the appeal of the re- 


= maining plaintiffs would be that whereas 


Ss 


the trial Court had held thatthe plaintiffs 
were not entitled to exclusive possession, 
the Appellate Court would be holding 
that the plaintiffs were entitled to exclusive 
posssssion, the effect thus being contrary 
decisions of two competent Courts. The 
case relied on by the. plaintiffs, Sant Singh 
v. Gulab Singh (3), illustrates the position. 
There a certain property had been sold 
to four vendees in equal shares. The 
reversioners of the vendor sued the vendees 
for a declaration that the sale could not 
affect their reversionary interest after the 
death of the vendor. The suit was dismiss- 
ed. The plaintiffs appealed but during the 


pendency of the appeal one of the plaintiffs 


died and his representatives were not brought 
on the record. The question that was 
before the High Court was whether the 
result of not bringing on the record the 
representatives of one of tbe deceased 
vendees resulted inthe whole appeal abating 
or in the appeal abating only in favour 
of the deceased vendee. It was held that 
as the interest of the deceased vendee in 
the subject-matter of the appeal was separate 
from those of the surviving vendees in- 
asmuch as their shares had been defined 
in the sale deed, it could not be said that 
a decree of the Appellate Court in favour 
of the vendor's reversioners would prove 
ineffective or inconsistent with that part 
of the lower Court's decree which had 
become final upon the abatement of the 
appeal. This case, to my mind implies 
that if the sale deed had not specified 
the shares of the vendees, the decision of 
the Full Bench would have been other- 
wise and that also appearsto bethe view 
taken in the other cases already 
cited. The result is that it must be held 
that the appeal in the Court below abated 
as a whole. Consequently this second ap- 
peal must be allowed, the decree of the 


(3) 114 Ind. Oas 417; A I R 1998 Lah. 572; 10 Lah. 
7; 30P LR 453 (FB), 
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Court of Appeal below set aside and the 
decree of the Court of first instance re- 
stored. The appellants are entitled to their 
costs throughout. 


D. Appeal allowed. 


Oe eet el 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Special Bench 
Reference No. 38 of 1935 
April 24, 1935 
Frerers, J, C., RUPCHAND AND [avis, 
A. J. Os. 
RATILAL KHIMSHANKER RAWAL, 
Inthe matter of. 

Bar Councils Act (XXXVIII of 1926), s. 9— Rules by 
Karachi Bar Council, Chap. 2, r. 4, el, (h)—Application 
for enrolment as Advocate— Receipt of payment of fees, 
necessity of, before making application, 

Before the order for admission can be made, there 
must be an application. Before that application can 
be presented, there must be a receipt annexed to it, 
and before that receipt can be issued there must be 
payment of fees. Consequently, an application will 
be dismissed because of absence of this receipt from 
the application — 

Mr. Pahlajsing B. Advani, for the Bar 
Council. ie 

Judgment.—This application is pre- 
sented by Mr. Ratilal K. Rawal. He 
seeks to be enrolled as an Advocate. His 
application contains these clauses: 

“I promise to abide by the rules with have 
been framed by the Bar Council and which may 
be framed by it hereafter, provided it is compe- 
tent to frame them. I do not propose at present 
to enter into a contract for membership with the 
Bar Association. I do not propose at present to 
enter into a coutract for membership with the 


Birdwood Law Library.” 

This application having beenreferred as 
usual to the Bar Council, the Secretary 
was instructed toreport that since the 
applicant refuses to comply with the re- 
quirements of the Rules and to pay the 
prescribed fee, the Bar Council therefore 
objected to his enrolment as an Advocate. 
The Rules provide that if the Bar Councll 
prefers any objection to the application 
of an applicant, such objection shall be 
heard by a Court of two or more Judges. 
We have heard Mr. Rawal and also argu- 
mentson behalf of the Bar Council, the Bar 
Association, and the Birdwood Law Library. 
We think that the application may be 
very simply disposed of under cl. (g), R. 4, 
Chap. II of the Rules. That Rule requires 


of every candidate 

“a declaration in writing that he bas become and 
will continue 10 bea member of the Library of 
the District in which he is ordinarily practising 
or intends to practise; any applicant who ise 
ordinarily practising or intends to practise in 
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will have to declare that he has become 
member of the Bird- 


Karachi 
and shall continue to bea 
wood Law Library.” 

Now the Act provides at s.9 that 

“The Bar Council may, with the previous sanc- 
tion of the High Court, make rules to regulate 
the admission of persons to be Advocates of the 
High Court, and in particular, and without 
prejudice to the generality of the foregoing 
power, such rules shall provide for the quali- 
fication to be possessed by persons applying for 
admission.” 

Now, the requirement that a candidate 
shall become a member of the Birdwood 
Law Library is a perfectly reasonable and 
proper qvalification which has been duly 
embodied in a rule and duly sanctioned 
by this Court. Mr. Rawal’s refusal to 
comply with this rule is altogether un- 
reasonable and unjustifiable, and as long 
as he continues in contumacious disregard 
of the rules, it is impossible for us to 
sanction his enrolment as an Advocate of 
this Court. This ground appears to us 
allto be clear. There remains a ground 
under cl. (f) which relates to member- 
ship ofthe Karachi Bar Association. This 
qualification has admitted of some difference 
of opinion. The rule framed by the Bar 
Oouncil requires a declaration that the 
candidate has become a member of the 
Karachi Bar Association. But the first 
rule of the Karachi Bar Association itself 
is in these terms: 

“All Advocates regularly parctising in Sind shall 


bs eligible to become members of the Karachi Bar 
Association.” 

Mr. Rawal at first argued upon these 
two rules in this fashion: He said: 

“I am required todo that which is impossible, 
By the rules of the Bar Council, I am required. 
peforel become an Advocate, to join the Karachi 
Bar Association: but by the Rules of the Karachi 
Bar Association, I am required to bean Advocate 
before I can join that Association. The law does 
not require any man to do the impossible, and 
therefore this rule is void.” 

The answer made to this objection was 
this: 

“There is no impossibility. It has been from the 
beginning the uniform practice of the Karachi Bar 


Assiociation to admit to membership qualified 
candidates who intend to seek enrolment as 
Advocates. This is not forbidden by the rules. 


The form of the ruleis positive and not negative. 
Tt says that all those who are Advocates shall be 
eligible, but it does not say that no one whois 
not an Advocate shall be eligible. As a matter of 
fact, if Mr. Rawal had applied for membership of 
the Association, the imaginary difficulty would have 
fallen tothe ground and he would have been 
received without any demur.” 

We are of opinion that the frame of the 
rule is not altogether happy, It ap- 
pears to us that, this isone of those cases 

ein which the inclusion of one thing would 


ordinarily be supposed to imply the ex- 
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clusion of the other, and anyone who took 
up the first rule of the Karachi’ Bar 
Association with an open mind and 
without any preconceived notions, would, 
we think, certainly suppose that the rule 
was intended to restrict membership of the 
Assosiction to Advocates regalarly practis- 
ingin Sind. Weare, however, informed 
that an amendment of this rule is in 
contemplation, and it is not, therefore, for 
us to commit ourselves to any definite 
opinion one way or the other. We have 
been asked, however, to give a ruling upon 
a third point, Itis this: the rules framed 
by the Bar Council, Chap. II, r. 4, el. (h), 
provide that the application of the candi- 
date for enrolment shall be accompanied 
by a receipt from the Secretary of the Bar 
Council showing that the fee prescribed for 
enrolment has been paid. Mr. Rawal did 
not annex any such receipt to his applica- 
tion. He seeks to draw a. distinction be- 
ween “admission” and “enrolment.” The 
Bar Councils Act, in s. 8, cl. 2 (b) provides 
that in the roll of Advocates there shail 
be entered the names of all persons who 
have been admitted to be Advoeates of 
the High Court under this Act provided 
that such persons shall have paid in res- 
pect of enrolment the stamp duty charge- 
able under the Indian Stamp Act, and the 
fee payable to the Bar Council. 

Mr. Rawal’s argumentis that an order 
should first be made for his admission. It 
would be his duty then, but not before, to 
pay the stamp duty and fee tothe Bar 
Jouncil and after that hia enrolment would 
follow, This is not in accordance w.th the 
rules. The rules under which Mr. Rawal 
is asking us to make an order in his 
favour is to be found in Chap. IJ, r. 11. 
That rule makes it plain that the pay- 
ment of stamp duty and the fee prescribed 
by the Bar Oouncil precede the order for 
the admission of the applicant to the roll. 
A rule has been duly made by the Bar 
Council providing that a receipt showing 
that the applicant has complied with this 
rule should be annexed to his applica- 
tion. The making of such rules comes 
within the rule-making powers conferred 
on the Bar Council by s. QYof the Act. 
The sequence of events isnot therefore that 
which Mr. Rawal supposes. It is this: 
before the order for admission can be made, 
there must be an application, : Before that 
application can be presented there must be a 
receipt annexed to it; and before that receipt 
can be issued, there must bea payment of 
fees. We hold that if there had been no 
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other ground, Mr. Rawal’s application 
must still have failed because of: the 
absence of this receipt from his application. 
The order will, therefore, be that the ap- 
plication is dismissed. No order is made 
as to costs} since costs are not claimed. 
D. Application dismissed. 





PATNA HIGH COURT 
Appeal from Appellate Order No. 152 
of 1934 
July 24, 1935 
CouRTNEY-TERRELL, C. J. AND VARMA, J. 
RAS BIHARI RAM AND OTAERS— 
OBJECTORS—AVPELLANTS 
VETSUS 
Tar CHOTA NAGPUR BANKING 
ASSOOIJATION, LTD.—RESPONDENTS 
Civil Procedure Code (Act V of 1908), s. 60 (c)— 
House in respect of which exemption was sought 
situated intown—Held, on facts, that the house could 
not be said to be that of an agriculturist 
The judgment-debtor’s houae in respect of which ex- 
emption was claimed, was one in a town. The occupant 
was a bania, buthe had ceased to do any shopkeeping 
business and he had two parcels of land in two 
villages, one at a distance of eight miles and the 
other at a distance oftwo miles and aggregating on 
the whole some 50 acres and he had no other 
house. It was also fouffd that when he cultivated 
the land eight miles from his house, the bullocks 
used for cultivation were putup inthe houses of 
labourers in the neighbourhood of the land and were 
not brought back to the house in question The 
allegation that he came back every. night with his 
labourers and cattle to the house from the land 
which was only two miles away was not believ- 


ed: 

Held, that it could not be said that the house was 
the house of an agriculturist and having regard to 
its situation it would never be selected by an agricul- 
turist for the purpose of agriculture and hence was 
not exempted from liability to attachment. 


S. A. from an order of the Judical Commis- 
sicner of Chota Nagpur, dated February 24, 
1934, confirming that of the Munsif of 
Hazaribagh, dated September 6, 1933. 


Messrs. A, N. Lal and Ram Ch. Prasad 
Varma, for the Appellants. 

Mr. B.C. De, for the Respondents. 

Gourtney-Terrell, C. J.—This second 
appeal is from a decision of the Judicial 
Commissioner of Chota Nagpur, dismissing 
an appeal from an order of the Munsif of 
Hazaribagh rejecting an objection tothe 
execution of a decree by attachment of 
the objector’s house. The appellant based 
his objection on sub-s, (e) ofs. 60 of the 
Code of Civil Procedure, alleging tbat it 
was a house belonging to him as an agricul- 
turist and occupied by him. The findings 
of fact show that the house in question 


8 one in a town; that the occupant of the 
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house, the appellant, is a bania; that he 
has at the present time ceased to do any 
shop-keeping business but that he has 
two parcels of land in two villages, one 
at a distance of eight miles and the other 
at a distance of two miles and aggregat- 
ing on the whole some 50 acres and that 
he has no other house. It is also found that 
when he cultivates the land eight miles 
from his house, the bullocks used for 
cultivation are put up in the houses of 
labourers in the neighbourhood of the land 
and are not brought back to the house in 
question. Furthermore the trial Court with 
which the Appellate Court agreed held that 
as regards the allegation that the appel- 
lant came back every night with his 
Jabourers and cattle to the house from 
the land which was only two miles away, 
his story was not to be believed. In the 
circumstances it cannot be contended 
that the house is the house of an agri- 
culturist; and having regard to its situation 
it would never be selected by an 
agricalturist for the purpose of agricul- 
ture. 

The appeal fails and must be dismiss- 
ed with costs. i 

Varma, J.—I entirely agree. 

N. Appeal dismissed. 


—— 


MADRAS HIGH COURT 
Civil Appeal No, 14 of 1930 
February 6, 1935 
PaNDRANG Row, J. 
JOHN A. DAVID—APPELLANT 
Versus i 
A. L. A. ALAGAPPA CHETTIAR AND 
OTHERS— RESPONDENTS 

Provincial Insolvency Act (V of 1920), ss. 4, 75, 
53, 54— Petition under s, 53 or s. 54—S. 4, if applies 
—Right of appeal under the Act, if strictly limited by 
s, 75. 

To a petition to set aside or declare as woida 
deed of transfer made by an insolvent under s 53 
or s, 54, Provincial Insolvency Act, s. 4 of the Act 
has no application. The right of appeal ia strictly 
limited by the provisions of s. 75 of the Act and 
there can be noappeal from a decision of the Dis- 
trict Judge passed in an appeal from a decision of a 
Subordinate Court, unless the latter is one under sẹ. 
4 ofthe Act. Alagiri Subba Naick v., Oficial Re- 
ceiver, Tinnevelly (1), relied on. Sea 

O. A. against an order of the District 
Court, Madura, dated March 12, 1929. 

Mr. G. Krishnaswami Ayyar, for the 
Appellant. n a | 

Messrs. M. Patanjali Sastri and C. 9 
Rama. Rao Sahib, for the Respondent. 

Judgment.—This is an appeal from the 
order of the District Judge of Ramnad at 
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Madura, dated March 12, 1929, in appeal 
from the order of the Subordinate Judge 
of Ramnad, dated February 23, 1925, on an 
application filed by the Official Receiver 
and one of the creditors of the insolvents in 
I. P. No. 6 of 1913 for declaring as void 
certain deeds of transfer executed by the 
insolvents. The Subordinate Judge declar- 
ed the transfers to be void unders. 54, 
Provincial Insolvency Act, so far as the 
insolvents’ shares in the properties were 
concerned. On appeal the District Judge 
came to the conclusion that they were not 
voidable and thatthey had not been shown 
to be fraudulent preferences, and that on 
the other hand, even assuming that s. 53 
applied, they were made bona fide for valu- 
able consideration. One preliminary objec- 
tion raised to this appeal is that it is not 
competent as no appeal lies from the 
appellate order passed by the District 
Court under s. 75, Provincial Insolvency 
Act. The point is covered by authority: vide, 
Alagiri Subba Naick v. Offictal Receiver, 
Tinnevelly (1). It is obvious that to a 
petition to set aside or declare as void a 
deed of transfer made by an_ insolvent 
under s. 53 or 8. 54, Provincial Insolvency 
Act, s. 4 of the Act has no application. 
The right of appeal is strictly limited by 
the provisions of s. 75 of the Act and it is 
clear onthe point that thera can be no 
appeal from a decision of the District 
Judge passed in an appeal from a decision 
of a Subordinate Court, unless the 
latter is one under s.4 of the Act. The 
preliminary objection must, therefore, pre- 
vail and the appeal pronounced to be incom- 
petent. I have been asked during the 
hearing by the appellant’s Advocate to treat 
this appeal as a revision petition, but I see 
no sufficient reason to grantthe request 
because the question that arises for de- 
termination is a question of fact which has 
been decided by the District Judge in 
appeal. There is nothing in the order of 
the District Judge to show thathe did not 
apply the law on the subject correctly to the 
facts of the case before him, and such being 
the case, there can be no justification for 
interference in revision. The appeal is 
accordingly dismissed with costs. 
BN. Appeal dismissed. 


(1) 132 Ind. Oas. 641; A I k 193t Mad. 745; 54 M 
989; Ind. Rul, (1931) Mad. 673; 34 L W 105; 61ML J 
820. 
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SIND JUDICIAL COMMISSIONER'S 


COURT 
Civil Suit No. 152 of 1931 
and 
Judicial Miscellaneous No. 119 of 1934 
April 29, 1935 
Rorcuanp, A. J.C. 
MANGHANMAL MULCHAND AND 
ANOTHER— PLAINTIFFS 
Versus 


THAWERDAS JETHANAND AND OTHERS 


— DEFENDANTS 

Civil Procedure Code (Act V of 1908), O. XXIII, 
r. 8, Sch. II, paras. 20, 21—Suit pending—Reference 
and award in regard to its subject-matter—Adjust- 
ment, if can be treated as valid—Application to record 
reference and award, when can be disallowed—Refer- 
ence outside Court, of dispute in pending suit—Award, 
if can be filed either under Civil Procedure Code or 
Arbitration Act. 

So far as Sind Court is concerned, it is settled that 
it is open to the Court to treat a reference and award 
made outside Gourt in respect of thesubject ofa 
pending suitas a valid adjustment of the sult. But 
if the plaintiffs want a decree for certain reliefs 
granted to them under the award, which according 
to the tenor of the award, are enforceable under the 
provisions of the Arbitration Act, and not by virtue of 
any decree which might be passed in the suit, the 
application of the plaintiffs forthe reference and 
award being recorded as an adjustment of the suit 
under O. XXIII, r. 3, Civil Procedure Code, should be 
dismissed. Haji Umar v, Shivaldas (1), relied 
on. 

Where a reference is made cutside Court in respect 
of matters which are the subject-matter of a pending 
suit and an award is made, such award cannot be filed 
under the provisions of either the Arbitration Act or 
of Sch. lJ, Civil Procedure Code. There is no dis- 
tinction between an award which deals solely with 
disputes which are the subject-matter of a suit and 
that which, inter alia, deales with disputes which 
are not the subject-matter of a suit except in the 
case of an award in which the decisions in respect of 
such disputes which are not the subject-matter of the 
suit is separable from that which deals with mutters 
which are in the suit. If the award can be separated, 
then perhaps there should be no difficulty in allow- 
ing that part of the award which deals with ex- 
erie til matters being enforced asa decree. [p. 62, 
col. 1. 

[Case-law referred to.] 


Order.—Tke points at present in issue 
in this suit andin Judicial Miscellaneous 
No. 119 of 1934 are connected and arise 
out of the same facts. It is common 
ground that the subject-matter of the suit 
which is a suit for settlement of part- 
nership accounts, was referred to arbitra- 
tion outside Court and an award has been 
passed thereon. The plaintiffs have made 
an application under O: XXIII, r. 3, Oivil 
Procedure Code, to have the reference and 
award recorded as an adjustment of the 
suit. They have also caused the arbit- 
rators to file the reference and award 
under the provisions of the Arbitration 


' tiffs. 
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Act; and this application is 
Miscellaneous No. 119 of 1934. 

The defendants who are respondent No. 2 
ia the award proceedings have objected 
that the reference and award can neither 
be treated as an adjustment of the suit, 
nor can the award be filed and made rale 
of the Court under the Arbitration Act. 
They have also objected to the award 
on the merits. 

Now so far as this Court is concerned, 
it is settled that it is open to the Court 
to treat a reference and award made 
outside Court in respect of the subject 
of a pending suit as a valid adjustment 
of the suit: see Haji Umar v. Shivaldas 
(1). But my difficuliy is that the award 
inter alia recites : 

“ (8) That on this‘ award being made a rule of 
the Court, Manghanmel and Thakurdas shall with- 
draw Suit No. 152 of 1931 pending in the Court 
of the Judicial Commissioner of Sind at Karachi 
for settlement of partnership accounts against 


Thaumal and Mirza Faiz Muhammad. Each party 
shall bear his own costs of the suit.” 


In view of the above clause I cannot 
pass any decree in favour of the plain- 
All that I can do is to dismiss this 
suit with no order as to costs. But that 
is not what they want. They want a 
decree for certain reliefs granted fo them 
under the award, which, according to the 
tenor of the award, were enforceable under 
the provisions of the Arbitration Act, and 
not by virtue of any decree which might 
be passed in the suit. I am, therefore, 
afraid I must disallow the application of 
the plaintiffs for the reference and award 
being recorded as an adjustment of the 
suit under O. XXIII, r. 3, Civil Procedure 
Gode, 

With regard to the application to file 
the award under the Arbitration Act, I 
am again afraid that I must disallow it 
in the view of the Full Bench ruling 
referred to above. Both Kennedy, J. O. 
and Madgaokar, A. J. O., have held that 
where the disputes between the parties 
are the subject-matter of a suit, 
parties cannot refer their disputes to 
arbitration out of Court either under 
paras. 20 and 2i, Sch. IL to the Civil 
Procedure Code or under the Arbitration 
Act, IX of 1899. 

It is urged on behalf of Manghanmal 
Thakurdas Assumal that 
the case reported as Haji Umar v. Shivaldas 
(1) was wrongly decided, and that wnere 


Judicial 


after the institution of a suit, a reference 


(1) 168 L R £74; 81 Ind. Oas. 653; A I R 1921 Bind 
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is made outside Court in respect of the 
subject-matter of the suit and an award 
is made before the suit comes on for 
hearing, it may be fled under the pro- 
visions of the Arbitration Act, or as a 
matter of that under the provisions of 
Sch. II, Civil Procedure Code. [tis fur- 
ther argued that in any case where such 
a reference includes matters hesides those 
which are the subject-matter of the suit 
there is no bar to the award made 
thereon being enforced under provisions 
of the Arbitration Act, or Sch. II, Civil] Pro- 
cedure Oode. The Advocate has drawn 
my attention to the observation of Kennedy 
J. C., at p. 178* in the above case where 
the learned Judge has said: 

“The only case which I can see where difficulty 
may arise is in cases (which are not very com- 
mon) where a whole series of disputes between the 
parties are referred to arbitration though one of 


these transactions is actually the subject of a pending 
guit.” 


He has also invited my attention to 
the observations of Madgaokar, A. J. Q. 
-E 179,* where the learned Judge has 
sald : 

“J desire to refrain from any opinion as to 
what the correct procedure isin hypothetical cases 
ia Rs a reference including matters outside the 
Bult. 

On the strength of the above passages 
the learned Advocate has argued that the 
question whether an award which includes 
matters which are not the subject of a 
pending suit may be enforced either under 
the Arbitration Act, and Sch. II, has been 
left undecided. There is nodoubt good 
deal to be said in favour of the argu- 
ment advanced by the Advocate in support 
of his contention that the view taken by 
Kennedy, J. C., and Madgaokar, A. J. C 
in the Full Bench case (which was not 
accepted by Aston, A.J. OJ), and the case 
reported as fampidas Poddar v. Howse (2) 
which was relied on in this case require 
further consideration. Speaking for myself 
I am not, as at present advised, prepared 
to go the length of holding that the 
provisions of the Arbitration Act are limited 
in the manner suggested by Harington 
J,, in Ramjidas Poddar v, Howse: (2) at 
p. 2007, where a is said : 

“ And I think there is great i 
of Mr, Buckland that tho ooo “of = ths aaa a 
the Arbitration Act was intended to refer to 
arbitration of disputes which were not in fact 
the subject of suits, and my view is strengthened 


by the fact that the preamble to the Act relates 
to arbitrations without the intervention of the 


Cour 
(2) 350 199. 


— m aaam 
*Pages of 168 L R—[H#Ha.] 
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“But I am afraid, sitting on the original 
side, it is not permissible for me to differ 
from the Full Bench ruling. I am also 
not prepared to hold that the Full Bench 
case does not apply to the facts of this 
case. Notwithstanding the observations 
made by the learned Judges to which my 
attention has been invited by the learned 
Advocate who appears for the plaintiffs, 
it has been definitely held by both 
Kennedy, J. ©. and Madgaokar, A. J. O. 
that where a reference is made outside 
Court in respect of matters which are the sub- 
ject-matter of a pending suit and an award 
follows, such award cannot be filed under 
the provisions either of the Arbitration Act 
or of the Second Schedule. At p. 178* the 
learned J. C. has concluded his judgment 
as under: 

“That the parties have power to refer a matter 
without the leave of the Court which matter forms 
subject-matter of suit pending in a Court of 
competent jurisdiction to arbitration. But if they 
do so, the Court has not the power to file the 
award as an award and pass a decree onit under 
the Sch. IH, Civil Procedure Code or to allow the 
award to remain filed under the Indian Arbitra- 
tion Act, but should act under O, XXIII, r 3, Civil 
Procedure Code.” 

Madgaokar, A. J. O., hag, at p. 185*, said: 

“When parties to a suit desire to refer the sub- 
ject-matter of the suit to arbitration, the Arbitration 
Act bas no application and the procedure which 
the law contemplates and favours is that the should 
apply to the Court as laid down in Para 1, Sch. II, 
Oivil Procedure Code. This paragraph is not, however, 
mandatory nor is the Sch. I! exhaustive, and re- 
ference by parties without the leave of the Oourt 
is not illegal or invalid.. Í on such a reference 
an award is passed by private arbitration, the Court 
cannot file it under the Arbitration Act nor pass 
a decree under Sch. JI, but the award can be 
brought to the Oourt’s notice under O. XXIII, r. 3, 
Oivil Procedure Code.” 

I am unable to make any distinction 
between an award which deals solely 
with disputes which are the subject-matter 
of a suit and that which, inter alia, 
deals with disputes which are not the sub- 
ject-matter of a suit except in the case 
of an award in which the decisions in 
respect of such disputes which are not the 
subject-matter of the suit is separable 
from that which deals with matters which 
are in the suit. If the award can be 
separated, then perhaps there should be 
no difficulty in allowing that part of the 
award which deals with extraneous matters 
being enforced as a decree. In Deomal 
v. Khanoomal Jothmal (8) Kennedy, J. C. 
and Aston, A. J. C. have held that as 


parties cannot have an agreement to refer 
(3) 89 Ind. Cas. 335; A I R 1926 Sind 5. 
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to arbitration disputes in a pending suit 
filed under para. 17 of the Second Schedule 
in view ofthe Full Bench ruling in Haji 
Umar v. Shivaldas (1), they cannot refer 
such disputes in conjunction with other 
disputes under the same para. Although 
it is argued that these observations are 
obiter dicta in the sense that the judg- 
ment proceeded on another ground also, 
I think that these observations are a 
necessary corollary to the Full Bench 
ruling and prevent an award based on 
such a reference being filed under the 
Second Schedule or under the Arbitration 
Act. 

Ifa part of the reference, so far as it 
relates to the subject-matter of the suit, 
and apart of the award in respect of 
such disputes cannot be enforced under 
the provisions of the Arbitration Act, if 
such part is not separable from the rest, 
it is difficult to see how the whole re- 
ference and award can be enforced. | am 
also not satisfied that in the present case 
there are any extraneous matters which 
have been referred to arbitration. At one ~ 
time Mr. Kimatrai seemed to argue that 
the reference and award should be treated 
as an adjustment of the suit under O. X XIII, 
r. 3, Civil Procedurg Oode, because, all 
the matters covered by the reference and 
award were covered by the pleadings in 
the suit. But later on he attempted to 
argue that extraneous matters were in- 
cluded in the reference and he invited 
my attention to the following paragraph 
in the reference : 

“ And whereas the parties of the third and fourth 
parts further contend that the accounts relating to 
prior partnership between the parties and Sobhraj 
have also to be settled along with the subsequent 
accounts, but the parties of the first and second 
part dispute the same.” 

But we find from the pleadings that 
although the plaintiffs stoutly contended 
that the prior accounts had been settled 
and could not be gone into and that in 
considering the subsequent accounts all 
that was to be done was to take into 
consideration the balance carried forward 
from the old partnership accounts into 
the new accounts, the defendants demurred 
to this plea and contended that the prior 
accounts were only roughly made up at 
the time of the retirement of Sobhraj so 
that he might be paid off, and that it ` 
was agreed between the parties to the 
suit that the accounts since Sambat 1980 
and the account of defendant No. 2 since — 
Sambat 1983 would be deemed to continue 
as partnership accounts and would form 
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part and parcel of the accounts of the 
business since the retirement of Sobhraj 
and would be settled altogether. It is no 
doubt true that one of the defences raised 
by them was that the suit was barred as 
being no part of an account. But it is 
possible that the plaintiffs might have 
attempted to avoid the dismissal of the 
suit by amending their pleadings and by 
allowing accounts to be gone into on the 
footing of the old accounts and the new 
accounts being part and parcel of the 
same partnership accounts. That being so 
the settlement of the old account was not 
a matter extraneous to the suit, 

It is hardly necessary for me to go into 
this question further as [am of the view 
that the mere fact that the old account 
was also to be adjusted under the refer- 
ence is not sufficient to take the present 
case out of the purview of the Full Bench 
ruling and that the reference and award 
cannot, according to the Jaw as at present 
prevailing in Sind, be filed under the 
provisions of the Arbitration Act. The 
result of my decision is no doubt un- 
fortunate but the Arbitration Actis de- 
fective, and although several years ago 
attention of the legislature was drawn to 
the defects in the Act not only by this 
Court but by the Chambtérs of Commerce in 
different places, the Act has not been 
amended. The remedy of the plaintiff is 
either to have the Full Bench ruling re- 
viewed or to have thelaw amended. But 
as the law at present stands, I have no 
other option but to order that the award 
be taken off the file and order that the 
suit be set down for hearing. Taking 
into consideration all the circumstances 
of the case and particularly that objectors 
are succeeding on a very technical 
objection, I make no order as to costs. 
Copies of this judgment should be placed 
on the fileof the suit and alsothe Judi- 
cial Miscellaneous Application No. 119 
of 1934 after my signature is obtained on 
the copies. 

The copy of the plaint served upon the 
defendants and copy of the written state- 
ment served upon the plaintiffs are exhibited 
by consent. These copies may be handed 


over by the respective Advocates within 
seven days. 
D. Order accordingly. 
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MADRAS HIGH COURT 
Full Bench 
Appeal against Order No. 437 of 1931 
March 26, 1935 
BEASLEY, C. J., CORNISH AND 
PANDRANG Row, JJ. 
JANKI BAI AMMAL— APPELLANT 


VETSUS 
SRI THIRUCHITRAMBALA 
VINAYAKAR—RESPONDENT— 
Civil Procedure Code (Act V of 1908), s. 92— 
Tests to see if a suit falls within s. 92— 


Suit founded on alleged breach of trust by trustee 
of a public religious trust—Consequential relief 
of taking of account, sought—Suit, if comes within 
scope of s. 92. 

The question whether a suit falls within 
s. 92, Civil Procedure Code, depends, not upon the 
character in which the plaintiff sues, but upon 
the nature ofthe reliefs sought. If the suit is 
in respect of an alleged breach of a public 
charitable or religious trust and for any ofthe 
reliefs specified in sub-s.1 of s. 92, the Advo- 
cate-General's sanction is necessary to its institu- 
tion, 

Where the plaintiff has founded his suit upon 
an alleged breach of trust by the trustee ofa 
public religious trust and seeks as a consequent 
relief, the taking ofan account, the suit comes 
within the scope of 8. 92 and it cannot be 
instituted without sanction of the Advocate-Gene- 
ral. 

Appeal against the order of the Court 
of the Subordinate Judge, Tuticorin, dated 
September 30, 1931, and made in A. 5. 
No. 78 of 1930 (O. 65. No. 65 of 1929, 
District Munsif’s Court, Koilpatti). 

Mr. K. R. Rama Ayyar, for the Appellant. 

Mr. K. V. Sesha Ayyangar, for the Res- 
pondent. o. 

Cornish, J.—The plaintiff in the suit 
from which this appeal arises iS an 
idol represented by its manager or 
kariyasthar. 

The defendant, the widow of the late 
zemindar of Melmandai, was sued as 
trustee of a fund established for meeting 
the expenses of public worship and other 
duties, including repairs, connected with 
the temple in which the idol is instal- 
led. | 

Admittedly this is a public charitable 
or religious trust. The short question is 
whether the suit is oneto which s. 92, 
Civil Procedure Code, isapplicable. The 
District Munsif held that it was, and 
dismissed the suit as it had not been in- 
stituted with the sanction of the 
Advocate-General. The Subordinate 
Judge held otherwise, and restored the 
suit. The defendant has appealed from 
this decision. 


The plaint alleges that a fund called the 
Pillayarvari, representing®a tax on the 
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villagers inthe zamin, has been collected 
by the zamindars for the above-mentioned 


purposes of the temple, under an arrange- 
ment that the zamindar on request by 


the kariyasthar, should pay to the 
kariyasthar the money so collected. 
And it is further stated that the de- 


fendant.and previous zamindars have 
been paying the plaintiff's karvyasthar 
and his predecessors at the rate of 
Rs. 35-2-8 per annum. The cause of action 


is that there is an accumulated balance 


of the collections inthe hands of the 
defendant whichthe defendant has re- 
fused to pay to the plaintiff. This ap- 


pears from para, 10 of the plaint which 


alleges: 

“Though the plaintiff's kariyasthar had been 
asking the defendant several times that an ac- 
count should be taken of the plaintifiis moneys 
in the defendants hands and the same should be 
handed over to him sincethe plaintiff's temple 
for the past several years has deteriorated and 
is in a very dangerous state and that more 
amount should be given to him and that the 
amount collected every yearas Pillayarvari should 
be handed over to him since the amount paid 
by the defendant was insufficient for conducting 
the plaintiff's temple affairs owing to difference 
in the prices of the past and the present, 
the defendant has been putting off with vain 


words’, 


This paragraph imputes tothe defend- 
anta breach of trust. Among the reliefs 
for which the plaint praysis that an 
account betaken and that the defendant 
be directed to pay to the plaintiff such 
sum as may thereby be found due. 
From the frame of the plaint, therefore, 
it appears that this is a suit founded 
upon an alleged breach of trust in respect 
of a public religious trust, claiming one 
of the reliefs specified in s. 92 (1). If 
such be the nature ofthe suit, it can 
only be instituted with the sanction of the 
Advocate-General. Section 92 is clear in its 
terms, although the many cases cited 
in the argument show that the ,section is 
not always easy of application. 

It has been contended before us that 
the suit is in reality a dispute between 
two trustees; and the Full Bench de- 
cision in Appanna Poricha v. Narasinga 
Poricha (1) has been relied on. But that 
was quitea different case. The plaint- 
iff there was suing for a declaration 
that he was entitled to joint possession 
of the suit property as a co-trustee and 
for an account from the defendants. ‘The 
Full Bench ruled that the suit did not 


(1) 45 M 113; 69 Ind. Cas. 204; 41M L J 608; (1921) 
M WN 833; i5 LW 18; 30MLT 1; AIR 1992 
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come within the scope ofs, 92. Kumara- 
swami Sastri, J., approved of the opinion 
expressed by Sir John Wallis inan unre- 
ported case that the section governed suits 
for the vindication of the rights of the 
public in public charitable trusts and 
had no application to suits for the 
vindication of the rights of management 
by hereditary trustees or to disputes 
inter se as to their terms of management. 
And the learned Judge himself emphasised 
this view by pointing out that the public 
had no interest in the assertion of person- 
al claims by one trustee against 
another. Indeed, s. 92 reflects the prin- 
ciple upon which the Attorney-General’s 
right in England to interpose on behalf of 
charitable trustsis founded. It is that 
the Crown as parons patriae superintends 
the administration of public charities, and 
for that purpose acts by the Attorney- 


General: see Tudor on Charities, Sth 
Edition page 187. 
Mr. Besha Ayyangar has also sought 


assistance for his contention from the order 
of reference made by Sir John Wallis in 
Saminatha Pillai v. Sundaresa Pillai (2). 
That was a suit in which a temple 
trustee sued a kattalaidar to enforce the 
performance of his duties under a trust. 
The learned Chief Justice expressed the 
opinion that s. 92was applicable to the 
suit, and his opinion was upheld by a 
Full Bench. But he suggested that the 
section would not deprive the plaintiff of 
any separate causeof action he might 
have. That suggestion conforms with what 
was said by Kumaraswami Sastri, J., 
in the later Full Bench case to which 
reference has already been made. It 
does not assist the plaintiff in the pre- 
sent case, whohas founded his suit upon 
an alleged breachof trust by the trustee 
of a public religious trust and seeks as 
a consequent relief the taking of an 
account. This brings it withinthe scope 
of s. 92 as interpreted by their Lordships 
in Abdur Rahim v. Mahomed Barkat Ali 
(3). Their Lordships said;— 

“Tt is urged broadly on behalf of the respond- 
ents that all suits founded upon any breach of 
trust for public purposes of a charitable or reli- 
gious nature, irrespective of the relief sought 
must be brought in accordance with the pro- 
visions of s. 92%. The short answer to that argu- 
ment is that the legislature has not so enacted, 


DUL 938; 62 Ind. Cas. 911; 29 M L T 
f 4 


(3) 55 I A 96; 108 Ind. Oas. 361;9 PL T65; IL T 
40: Oal. 19; AI R1928 P O16; 27 L W339; 32 O 
WN 422; 96 A L J464: 54ML J609; 480 LJ 
55 (P O). 
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-it had so intended, if would have said so in 
cpress words, whereas it said, on the contrary, 
iat only suits claiming any of the reliefs 


ecified in gub-s. 1 shall be instituted in 
nformity with the provisions of s. 92, sub-s. 


And their. Lordships laid it down that 
16 effect of the amendment introduced 
ito the section by sub-s, 2 was that a 
ait founded upon a breach of such public 
‘ust, which prayed for any of the reliefs 
lentioned in subs. | could only be in- 
tituted in conformity with its provi- 
ions. 
The question, therefore, whether a suit 
alls within s. 92 depends, not upon the 
haracter in which the plaintiff sues, but 
pon the nature of the reliefs sought. 
‘his view is supported by the opinion of 
undaram (Chetty, J , in Krishna Ayyangar 
Alwarappa Ayyangar (4). If the suit 
3iD respect of an alleged breach of a 
ublie charitable or religious trust and for 
ny of the reliefsspecited in sub-s. 1 of 
. 92, the Advocate-General's sanction is 
ecessary to its institution. 
: Applying this test to the case before 
$ there is no doubt that it could not 
6 instituted without that sanction, and 
hat it was onthat agcount properly 
ismissed by ths District Munsif. The 
‘ppeal is allowed with costs here and in 
he lower Court. The order of the Subordi- 
late Judge that plaintiff should get: a 
fund of court-fee on his memorandum of 
ippealis set aside. 
. Beasley, ©. J.—I agree. 
| Pandrang Row, J.—I agree. 
A,-N. Appeal allowed. 
| (4) 63M L J 703; 140 Ind. Cas. 197; 36 L W 


83; Ind. Rul. (1933) Mad. 829; (1932) M W N 1310; 
LIR 1933 Mad. 70. 
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_ _ LAHORE HIGH COURT 
Criminal Revision Petition No. 677 of 1934 
| i July 10, 1934 

Youna, C. J. AND DIN MOHAMMAD, J. 

ABDUL QADAR JAN—Accusgp— 
PETITIONER 
VETSUS 
EMPEROR—Oppositse Party 

Public Gambling Act (III of 1867), ss. 3, 4—‘Ring- 
vame'—Held, the enclosure in which such game was 
layed was not a gaming house and s. 95, Penal 
Jode (Act XLV of 1860), applied. 

In an enclosure erected for a variety entertainment 
me of the items was the ring game, This was a game 
vhere,thej public may, if they so desire, try to throw 
xass rings, which they buy from the management 
b four to the anna, over small coins on a board. 
i they, succeed in throwing aring over a coin they 
zeep the coin. The coins ranged from one anna to 
:TUpEes : | 
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fteld, that this enclosure could not be properly des- 
cribed as a “ common gaming house,” nor the table 
reasonably be described asan “instrument of gam- 
ing.” Even if technically it could be so described, 
this was clearly acase of de minimis non curat lex, 
& principle of law well recognized by Oourts in 
India and enunciated by s. 95, Penal Coda, 

Held, also that this type of game when played for 
such small prizes was not the mischief aimed at by the 
Public Gambiing Act, 

Cr. R. P. from an order of the Sessions 
Judge, Ludhiana, datet May 7, 1934. 

Mr. Osborne, for the Appellant. 

Mr. Nazir Hussain, for the Crown. 

Young, C. J.—Fifty-hve persons were 
alrested and charged in the city of Ludhi- 
ana under ss. 3 and 4, Public Gambling 
Act of 1867. Fifty-three were found guilty 
and fined various amounts. The learned 
Sessions Judge referred this case to the 
High Court with a recommendation that 
the convictions should be quashed. ‘The 
learned Single Judgé before whom this 
recommendation originally came has re- 
ferred this matter to a Bench as he consi- 
dered the question to be decided was one of 
importance. 

Mra. Savant had been accustomed for 
some years to make a precarious livelihood 
but a variety entertainment, she termed 
the Wembly Amusement Park. She hires 
sume portion of a field, erects tents and 
encloses it with kanats and the public are 
admitted on payment of a small sum of 
money. In this case she hired a serai. 
Inside the enclosure there are various 
methods of entertaining the public. There 
is dancing booth where Mrs. Savant per- 
forms and also sings Punjabi songs. ‘There 
is an acrobat, a Chinese magician, and 
similar entertainments. in all there are 
about a dozen different items. ‘here ig 
nothing on the record to show that the place 
is not run well. Unforutnately for Mrs. 
Savant she included in one of the side 
shows a game which has been described 
asthe ring game. This is a game where 
the public may, if they so desire, try to 
throw brass rings, which they buy trom the 
management at four to the anna, over small 
coins on a board. If they succeed in throw- 
ing a ring over a coin they keep the coin. 
The coins range from one anna to a rupee. 
This ring-game has been the Subject of 
judicial decisions in other High Courts. 
‘The learned Judges of the Calcutta High 
Court considered it a game which did nut 
come within the deiinition of gaming. ‘I'he 
Allahabad High Court on the other hand 
have decided that it comes within the 
mischief of the Act. In the Punjab, this 
Court has not expressed an opinion upon 
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it. Mrs. Savant has included this game 
in her entertainment for the last five or six 
years without the least objection being 
taken. If she ever read the Law Reports 
ehe might think, thatthe Caleu‘ta Judges 
having decided that thisis an innccuons 
game, she was entitled to have it in her 
show. 

On December 6, Mrs. Savant opened 
her show at Ludhiana. On the afternoon 
of December 14, the City Magistrate 
accompanied by the Deputy Superintendent 
of Police, the Inspector, a Sub Inspector 
and a force of Police descended vpon this 
unfortunate woman and seized every 
aritcle that she possessed and hauled the 
whole company, including the Chinese 
magician, and the spectators to jail, The 
Search list in this case is a most amazing 
document, Celluloid toys, iron scissors, 
soap, rubber toys, dolls, a red thread ball, 
and. similar dangerous material and the 
lady's dresses were seized by the Police 
and deposited in the malkhana. There is 
more than a suspicion in this case that the 
reason for this raid was that this woman's 
manager refused to pay money to the 
Police. The prosecution called a wiiness 
named Ghulam Muhammad and he says 
that money used to be given to the Police 
so that they should not interfere with the 
show. At the close of arguments the lady 
in Court Informed at our request that her 
manager told her that the Police had asked 
for money the day before the raid and 
that he had refused because the amount 
demanded was too much for the finances 
of the company. We think it very likely 
that the only reason for this raid was the 
refusal to pay the Police. Section 3, Public 
Gambling Act, reads as follows: 

“Whoever, being the owner or occupier, or having 
the use of any house, walled enclosure, room or place, 
situate within the limits to which this Act applies, 
pens, keeps or uses the seme asa comiton gaming 
house or permits the same to te opened, ete., shall be 
liable to a fine not exceeding two hundred rupees.” 

Section 4 relates to those persons found 
in such a house. A common gaming house 
is defined in the Act as a house, ete., in 
which cards, dice, tables or other 
instrument of gaming are kept or 
used for the profit or gain of the person 
owning, occupying, using or keeping such 
house, etc. "We do not think this enclosure 
could, under the circumstances of this 
case, be properly described as a “commen 
gaming house.” Nor do we think the table 
mentioned above could reasonably be dee- 
cribed sas an “instrument of gaming.” 
Even if technically it could be so described 
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this is clearly a case of de minimis no” 
curat lex, a principle of law well recognize 
by Gourts in India and enunciated bY 
s. $5, Penal Code. It is also clear to out 
minds that this type of game when played 
for such small prizes is not the mischief 
aimed at by the Public Gambling Act. It 
is analogous to such games at throwing a 
ring cver a duck’s neck or over articles 
displeyec on atable commonly played in. 
travelling shows. No one could describe 
such games as ‘‘gaming” though the cost 
of the rings and the value of the prizes 
may be much more than inthis case. For 
the management to make Ra. 200 out of 
this game inone day it would necessitate 
the purchase by the public of 12,800 rings, 
provided also that no one managed to throw 
a ring over a coin. As to whether this 
game isone of “mere skill” within the ex- 
ception provided for in the Act we feel 
constrained to say that there is no “game” 
into which luck or chance does not enter 
and that therefore there is no game of 
“mere skill,” Professional billiards 
or shooting at a mark if that isa “game” 
would most nearly approximate to “mere 
skill.” This point, however, is not essential 
to the decision of tlfis case. In essence this 
game is for amusement and nothing else. 

We therefore set aside the convictions 
and order that the fines, if paid, be re- 
turned to all those who have been convict- 
ed, even though they may not have appeal- 
ed. Mrs. Savant has since December 6, 
1933, been the victim of this high-handed 
action on the part of the Police. She has 
been unable for that period to earn her 
living. Everything she possesses has 
been taken away by the Police. Her Coun- 
sel tells us that she applied in vain to 
have these į articles returned. Everything 
must be returned at once to Mrs. Savant. 
We further say that this is a case where 
Government might well consider whether 
compensation ought not to be paid to Mrs. 
Savant for the loss she has sustained. We 
think that an inquiry should be made by 
the proper authorities into the nature of the 
action taken by the Police and the reasons 
for it. We think that the nature of the 
action of the Police andthe way in which 
it was carried out clearly show that the 
raid was actuated by malice. We use 
‘“malice”’ in the legal sense of the word, 
that is an “Improper motive.” ' 

D, Order accordingly. 
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l CALCUTTA HIGH COURT 
- Criminal Reference No. 20 and Appeal 
No. 077 of 1934 
September 19, 1934 


PATTERSON AND CUNLIFFE, Jd. 
MOMINUDDI SARDAR—AccusEp 


versus 


| EMPEROR—Oppostre Party 


- —— —— Oe ee a 


Penal Code (Act XLV of (8605, s. 302—Murder of bro- 
: ther by brother—Sentence—Fact that accused was only 
survivitng son of widowed mother and that accused was 
filled with remorse after crime—Whether extenuating 
circumsiance—Accused overcome with passion at insulls 
by brother — Provocation not sufficient to convert offence 
into culpable homicide — Existence of premeditation 
but period between entertaining idea to kill and 
killing short—Provocation held sufficient ground for 
not inflicting death penalty — Criminal trial—Wit- 
nesses—Unwillingness of witnesses to disclose at first 


. what they knew — Whether sufficient ground to dis- 


| credit their evidence, 


In a case of murder of his brother by the ac- 


| cused the circumstance that the accused is the only 


. remorse ought not to be taken into 


| tion of 


remaining son of his widowed mother and the cir- 
cumstance that he afterwards displayed considerable 
consideration 
What ought to guide the Court in a ques- 

this character is the ascertainment of 


at all. 


' the state of mind of the accused at the time when 


_ the crime was 


committed. Whether or not a man 
who has committed an atrocious crime like this, is 
truly penitent, is a matter which ought not to be 
taken into consideration in deciding the question 
of sentence, at any rate sosfaras the Courts are 
concerned, thoughit might perhaps bea circum- 
stance which might induce the Local Government, 
in the exercise of its prerogative, to remit the death 
penalty, But the question of provocation has to 
be taken into consideration in inflicting the sen- 
tence, 


The evidence for the prosecution and the accused's 


' confession showed that the accused was overcome 


with passion at the insults which his brother had 
heaped on him in the presence of his friends, and that 
it was under the influence of a passion almost 
amounting to insanity that he procured and con- 
cealed a dao, made his preparations for the 
crime, and actually committed the crime, Thecrime 
was, in a sense, premeditated, inasmuch as the ac- 
cused appeared to have thought it out carefully 
baforehand, and to have procured and concealed the 
dao for the purpose of killing his brother. At the 
same time, the period that lapsed from the moment 
that tha idea of killing his brother entered the ac- 
cused's mind, to the time when he actually carried 
out his purpose, was very short, perhaps only one or 


.. two hours, and during this period the accused must 


still have been smarting under the insults which his 
brother is said to have heaped upon him in the pre- 
sence of friends : 

Held, that the accused clearly had some provocation 
although that provocation was not such as could 
operate totake the offence out of the section, that is 
to say, to convert the offence from one of murder to 
one of culpable homicide not amounting to murder, 
At the same time, the fact that ths accused did 
commit the murder under the influence of such pro- 
vocation, is one on which great weight ought to be 
attached in considering the question of sentence. 
These facts considered with the age of the accused 
and the class to which he belonged and the state of 
mind that he was in at the time of the crime, justified 
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a of the lesser penalty for the offence. [p. 70, 
col. 2, 


The fact that the alleged eye-witnesses were dis- 
posed at tha outset not to disclose what they knew, 
is one which should notin any way be regarded as 
tending to discredit their evidence, 


_ Messrs, Sudhansu Sekhar Mukherjee and 
Abdul Hossain, for the Appellant, 

Mr, Nirmal Kumar Sen, for the Crown. 

Patterson, J.—This Reference relates to 
the ease of one Mominuddi Sardar who 
has been tried on a charge of having mur- 
dered his brother Aminuddi. The jury 
returned a unanimous verdict of guilty, 
and the Judge, agreeing with the verdict, 
convicted the accused under s. 302, Indian 
Penal Code and sentenced him to death. 
The matter has now come to this Court 
on a reference for confirmation of the 
death sentence and also by way of appeal. 
The facts according to the prosecution are 
briefly as follows: On the afternoon of 
April 2, 1934, Aminuddi, the murdered 
man, went to the house of one Meher Sardar 
of Kukrail to listen to some singing. He 
was accompanied by Sahar Ali Sardar and 
Sahar Ali's brother Belatali Sardar. Ac- 
cused Mominuddi Sardar joined the party 
later in the afternoon. While the singing 
was going on, a quarrel arose between 
Mominuddi and Aminuddi over a sum of 
money which was said to be owing by 
Aminuddi to Mominuddi. As a result of the 
quarrel Mominuddi left the place in an angry 
mood, but returned at nightfall and suggest- 
ed to his brother Aminuddi that they should 
go home. 

According to the case for the prosecution 
and the confession of the accused himself, 
Mominuddi had, during the interval that 
elapsed between his departure from Meher’s 
house after his quarrel with Aminuddi 
and his return, obtained a dao from the 
house of one Samir Sardar and had conceal- 
ed it ina drain pipe by the side of the road, 
leading from Meher’s house to his own 
house. When the moon rose, that is to 
say, at 7 or 8 r. M., Aminuddi, Mominuddi, 
Sahar Ali Sardar, Belatali Sardar and one 
Ramjan, who is the uncle of Sahar Ali 
and Belatali, left Meher’s house together. 
After they had gone a distance of sone 7 
or 8 rasis, that is to say, about 300 yards, 
Mominuddi sat down on the road beside 
the drain pipe in which he had concealed 
the dao ostensibly for the purpose of re- 
lieving himself. The other four went on, 
Ramjan being in front, Aminuddi coming 
next, and Sahar Ali and Belatali last. 
Presently, Mominuddi ran up from behind 
and gave Aminuddi a cut on the neck 


68 . MOMINUDDI SARDAR v. EMPEROR (GOAL) 


with his dao. Aminuddi at once fell to 
the ground, and his companions ran away, 
They re-assembled at Meher's house almost 
immediately after; and there they informed 
Belatali and Sahar Ali's father Nabu, (who 
it may be added, is the brother of the 
third eye-witness Ramjan) of what had 
occurred. They also informed two persons 
named Jonab and Omar Ali who were 
with their father, as well as two other 
persons known as Bajtualla and Dildar. 
All these persons, except the last named, 
have been examined as witnesses. The 
party at Meher’s house then broke up and 
the alleged eye-witnesses, as well as the 
persons whom they had informed of the 
occurrence, went away to their respective 
homes without. saying anything further to 
an; body about what had happened, and 
without taking any steps to have informa- 
tion given to the deceased's relatives or to 
the Police. 

Later in the evening, however, a Hindu 
gentleman named Hemendra Nath Ghose, 
who lives with bis vncle Lalit Mohan 
Ghose, in a house just beside the place of 
occurrence, was informed by passers by 
that aman had been killed; and on going 
outside, he found a man lying dead on the 
roadside with cuts on the neck and should- 
ers. He informed his uncle, Lalit, and the 
latter too went and saw the dead body, 
and immediately sent his driver Sachindra 
Nath Ray Chaudhury to the thana to lodge 
information. The place of occurrence was 
only about a mile distant from the thana, 
and an information to the effect that a 
man was lying dead by the side of the 
road was lodged by Sachin at the thana 
at about 11 P. m. The Sub-Inspector at 
once proceeded to the spot and took up 
the enquiry. 
he sent the dead body to the morgue for 
post mortem examination, and it may here 
be observed that the accused Mominuddi 
together with his mother were found by 
the Sub-Inspector at the place of occurrence 
and that Mominuddi was one of the persons 
sent to the morgue by the Sub-Inspector 
for the purpose of identifying Aminuddi 
before the doctor. A smali pair of sandals 
were found by the Sub-Inspector beside 
the dead body and on enquiry he came 
to know that they belonged to Belatali 
Sardar, who it appears is a small boy of 
about 13 or 14. Belatali, on being 
questioned, made a statement to the Sub- 
Inspector as a result of which the Sub- 


e Inspector sent word to the thana to have 


Mominuddi arrested. 


Aiter holding an inquest,. 
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The Sub-Inspector then proceeded to 
search Mominouddi’s house and there he found 
a blood-stained shirt, which has been 
identified as belonging to Mominuddi, lying 
concealed behind some paddy bags inside 
the house. Shortly after the search in 
Mominuddi’s house, Mominuddi was brought. 
back from the morgue and placed under 
arrest. The dhott which was on his person 
was found to be blood-stained, and was 
accordingly taken possession by the Sub- 
Inspector. Shortly after, apparently as a 
result of a statement made to the Sub- 
Inspector by the accused, the Sub-Inspector 
went tothe house of Samir Sardar, where he 
took possession of the sheath or cover of the 
dao with which the murder is said to have 
been committed; the dao itself has not 
been found. On his return to the thana 
in the evening, the Sub-Inspector placed 
on record a formal first information of 
murder, according to the information which 
he had obtained up to 7 a. mM. that morning. 
The substance of this information had | 
actually been recorded by the Sub-In- 
sp.ctor at 7 A m.on a piece of plain 
paper, and the record thereof merely set 
forth the facts which had come to the 
knowledge of the Sub-Inspector up to that 
time. No mention was made therein of 
the fact that Mominuddi had been suspected 
of having committed the crime nor was, 
any mention made of the names of any 
of the alleged eye-witnesses, the reason 
being that upto that time Belatali and 
his companions had not been examined. 
The accused was kept at Satkhira thana 
that night, that isto say the night of the 
April 3, and on the following day at- 
1-15 p.m. he was produced before a Deputy 
Magistrate for the purpose of having his 
confession recorded. He was carefully 
questioned by the Magistrate with a view 
to ascertaining whether or not he was 
really desirous of making a confession, and 
he was then given an hour and a half 
in which to think things over before 
making any confession, At the end of 
that time, the accused made a detailed 
confession which was recorded by the 
Magistrate and which had been admitted 
in evidence at the trial. I may Bay at 
once that, apart from all other considera- 
tions, the very contents of this confession 
leave no room for doubt that it was made 
voluntarily, nor has the learned Advocate - 
appearing for the accused, suggested that 
the confession was other than a voluntary 
one, 


When examined by the Oommitting 


es Se ee 


well at the time, and that he 
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“Magistrate, the accused stated that he had 


been, distracted at the time and that he 
knew nothing, and when questioned by the 


Sessions Judge at the close of the trial 


he stated that he had not been feeling 
did not 
know what he has said. The confession 
is thus, in a sense, a retracted confession, 
and according to the usual practice, it would 
require corroboration before it could be 
relied on. The Sessions Judge has not, 
in his charge to the jury, drawn their 
special attention to the necessity for having 
corroboration of a retracted confession 
before placing reliance on it, but no point 
has been made on this by the Advocate 
appearing for the accused, presumably 
for the reason that the other evidence in 
the case, if believed, not only affords the 


fullest possible corroboration of the con- 


fession, but is of itself sufficient to justify 
the conviction. 

It may further be remarked at this 
stage, that the Advocate appearing for 
the accused has not attempted to criticise 
the charge to the jury on the ground of 
any misdirection. The charge is in fact 
an admirable one, the law has been care- 
fully and correctly „explained and the 


evidence has been fully and impartially 
summed up. The Advocate for the 
appellant has therefore very properly 


refrained from arguing that the verdict of 
ihe jury is vitiated by any misdirection 
contained in the charge and has contented 
himself with drawing our: attention to 


certain circumstances which he suggests, 


throw some doubt on the evidence of 
the alleged eye-witnesses, and has contended 
with very great force that whatever view 
be taken ofthe matter, this is not a case 
in which the death penalty ought to be 
inflicted. 

All the persons named above in my 
summary of the case for the prosecution 


‘have been examined as witnesses, as wellas 


the Investigating Officer, the Medical Officer 
and certain other less important witnesses. 
From what has been said above, it is clear 
that if the evidence of the alleged eye- 
witnesses be relied on, there can be no 
doubt about the guilt of the accused, 
inasmuch as the medical evidence discloses 
the fact that the injuries inflicted on the 
deceased were such as could only have 
been inflicted with the intention of causing 


death. As regards the alleged eye-witnesses, 


the main contention that has been put 
forward on behalf of the accused, is that 
their conduct immediately after the crime 
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was unnatural, and especially their 
conduct in not disclosing what they knew to 
any impartial person and in not taking 
any steps to inform the Police of what 
had occurred. Iam unable to accept thia 
contention. The usual reluctance to give 
evidence, especially in a murder case, 
which is so very noticeable in this country, 
must in the present case have been accentu- 
ated by the apprehension lest the alleged 
eye-witnesses should themselves fall under 
suspicions and by the sympathy which 
they must have felt towards the mother 
of the accused. She had lost one son, and 
the witnesses may well have felt reluctant 
to disclose anything that might result in 
her losing her other son. Itis probable 
that it would never have become generally 
known that these persons had witnessed the 
occurrence if ib had not been for the fact 
that Belatali had accidentally left his 
sandals behind atthe place of occurrence, 
and the fact that the Sub-Inspector came 
tothe spot almost immediately, and so was 
able, on finding these sandals, to get hold 
of Belatali and his companions, In my 
opinion, the fact that the alleged eye- 
witnesses were disposed at the outset not to 
disclose what they knew is one which should 
not in any way be regarded as tending to 
discredit their evidence. It has further 
been contended on behalf of the accused 
thal his own conduct was that of an innocent 
map, as he went to the spot after the 
occurrence and accompanied the dead body 
to the morgue. It is true that his conduct 
was consistent with his innocence, but it 
may well have been that he had no other 
alternative but to accompany his mother 
to where the dead body was lying, and 
that he could not very well refuse to ac- 


“company the dead body to the morgue for 


the purposes of identification. Having 
regard to the overwhelming evidence of his 
gullb Lam not prepared to hold that the 
accused's conduct was ip any way indicative 
of his innocence. 

In these circumstances, I have no hesita- 
tion in accepting the evidence of the 
alleged eye-witnesses in its entirety and I 
am clearly of opinion that their evidence, 
taken together with the medical evidence, 
establishes the guilt of the accused beyond 
all reasonable doubt. The facts that the 


- accused was wearing a dhoti with blood- 


marks on it and that a blood-stained shirt 
was found concealed in his house as well 
asthe fact that a dao had disappeared 
from the house of Samir Sardar 
mediately after the accused had been there 


— 


im- e 


o 


‘time, 
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on the evening of the occurrence, these 
facts and also the fact that the accused 


' madea full confession of his guilt shortly 


after the occurrence, merely serve to fortify 
me in my conclusion, based onthe evidence 
of the eye-witnessee, that the accused is 
guilty of the murder of his brother. 

On the question of sentence, various con- 
siderations have been urged on behalf of the 
accused. It has been said that he being 
the ony surviving son of his. widowed 
mother ought not to be sentenced to death, 
In my opinion that is not a matter in which 
any Court ought to take any consideration, 
in deciding whether or not the death sen- 
tence should be inflicted. It has also been 
urged that the accused's confession shows 
that at that time at any rate he was 
sincerely penitent and filled with remorse 
and this has been put forward as a reason 
for imposing the lesser of the alternative 
sentences provided by the law. ‘This con- 
tention, too, I am not prepared to - accept. 
Whether or not a man who has committed 
an atrocious crime like this, is truly 
penitent, is a matter which ought not to be 
taken into consideration in deciding the 
question of sentence, at any rate so far as 
the Courts are concerned, though it might 
perhaps be a circumstance which might 
induce the Local Government, in the 
exercise of its prerogative, to remit the 
death penalty. Anargument which ought 
to carry much greater weight ihan either 
of the considerations referred to above is 
that the circumstances as disclosed by the 
evidence for the prosecution, and especially 
the confession of the accused, goes to 
show that the accused was overcome with 
passion at the insults which his brother 
(so he says) had heaped on him in the 
presence of his friends, and that it was 
under the influence of a passion almost 
amcunting to insanity that he procured 
and concealed the dao, made his prepara- 
tions for the crime, and actually committed 
ihe crime. 

The crime was, in a sense premeditated, 
inasmuch as the accused appears to have 
thovght it out carefully beforehand, and to 
have procured and concealed the dao for the 
purpose of killing his brother, At the same 
the period that lapsed from the 
mement that the idea of killing his brother 
entered the accused's mind, to the time 
when he actually carried out his purpose, 
was very short, perhaps only one or two 
hours, and during ibis period the accused 
must stil) haveebeen smarting under the 


* ipsults which his brother is said to have 
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heaped upon him in the presence of the 
gathering at Meher’s house. The accused 
clearly had some provocation, although 
that provocation was not such as could 
operate to take the offence out of the section, 
that is to say, to convert the offence from 
one of murder to one of culpable homicide 
not amounting to murder. At the same 
time the fact that the accused did commit 
the murder under the influence of such 
provocation, is one on which great weight 
ought to be attached in considering the 
question of sentence. The accused is a 
young man of 22 or 23, and considering his 
age and the eldssto which he belongs, it 
may well be that the sudden fury caused 
Ly his brother's insults was such as to 
banish from his mind every idea except the 
idea of revenge. It may well be that he 
correctly described the staie of his mind 
at that time when he stated as follows in 
his confession, in answer to a question put 
by the Magistrate as to why he had com- 
mitted such an act. The Magistrate has 
recorded his answer thus: 

“(He weeps and says): 

“How can I say your Honour, why it happened to 
be so on that day. Everybody knows that we two 
brothers were on best terms. My brother heaped all 
sorts of abuses on me. What satanic thoughts 
possessed me I was nottonscious of what happened 
and how. (He continues weeping.’) 

In view of all these circumstances, I am 
of opinion that this is a case in which the 
lesser penalty may properly be inflicted. 
The reference is, therefore, rejected, and 
the appeal is allowed in part. The convic- 
tion is upheld but the sentence is altered to 
one of transportation for life. 


Cunliffe, J.—Iam of the same opinion 
and I have little toadd. I consider that it 
is impossible for us to escape confirming 
ihe conviction for murder, more specially 
having regard to the extremely clear 
evidence of the eye-witnesses which was 
quite unshaken in cross-examination and 
which was inno way contradicted by any 
testimony brought forward on behalf of the 
defence. With regard to what my Lord 
has proposed in relation to the reduction of 
the sentence from ihat of death to trans- 
portation for life, I am also prepared to 
agree that that course should be taken but 
not without considerable hesitation. It 
cannot be too strongly insisted, as my Lord 
hes pointed out, that the circumstance that 
the appellantis the only remaining son of 
the widow and the circumstance that he 
afterwards displayed considerable remorse 
ought not to betaken into consideration at 
all, What ought to guide us ina question 


1035 


of this character is the ascertainment, so far 
as we are able to ascertain it, of the state of 
mind of the appellant at the time when the 
crime was committed. 

There is no doubt that there was consider- 
able provocation and there is alsc evidence 
that from the moment the provocation took 
place the appellant was seized with a kind 
of blind hatred against his brother. In the 
study of psychology we so often come across 
cases of lack of self-control in people of the 
appellant's station of life and that is why 
a confession is so valuable; it is valuable 
here not in recording subsequent remorse 
but in showing the reaction from the state 
of mind of the accused at the time when the 
crime was committed. It is so often found 
that blind and hysterical hatred is succeeded 
by a state of mind as was seen in the 
present appellant when he made his confes- 
sion before the Magistrate, of abject self- 
revelation and, as my Lord has pointed out, 
he described himself as having been seized 
by some satanic power at the time when 
the murder of his brother took place, Of 
course comment might be made though it 
has not been made by the Crown that the 
appellant’s confession to the Magistrate was 
a piece of acting. Butinview of the care- 
fully recorded remarks of the Magistrate in 
which he addressed the accused encourag- 
ingly by saying “my boy” and so on, it 
. appears that the Magistrate was sincerely 
impressed by the sincerity of what he had 
said. For these reasons, although I think 
that this is a borderline care, and the 
provocation was not such as to take the 
crime out of the ambit of s. 302, I think we 
are justified in imposing the lesser penalty. 

Reference rejected: 

N. Appeal porty allowed. 





LAHORE HIGH COURT 
Second Civil Appeal No. 1042 of 1934 
October 11, 1931 
Din MOHAMMAD, J. 
ILAM DIN AND crisxs-- DEFENDAN rs— 
APPELLANTS 
VETSUS 
DESONDHI—PratIntirF—RESPON DENT. 
Civil Procedure Code (Act V of 190m), 0. Y1, r.7 
0. XLI, r. 33, s, 100--Seope of O VI.r, lf and O XLI 
r. 43—Power of Court to grant relief party is entitled 
to though not prayed for—Deed— Construction- Prin- 
ctples—Meaning of words, if one of fact—Construction 
placed on words—Whether can be agitated in second 
appeal. 
Order VI, r. 7, Civil Procedure Code, clearly em- 
powers the Court to grant any relief that it may 
hink just to the same extent an if it had been asked 
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for, Similarly i> 33, O. XLI, Civil Procedure Cod9, 
confers on the Appellate Court very wide powers to 
pass any decree and make any order which ought to 
have been passed or made and to pass or make auch 
further or other decree or orderas the case may re- 
wire. 

i The expression “construction” as applied toa 
document includes two things; first, the meaning of 
the words; and secondly, their legal effect or the 
effect which is to be given to them. The meaning of 
the words isa question of fact in all cases whether 
dealing with a poem or alegal document, The effect 
ofthe words is a question of law. Consequently, 
theinterpretation placed upon the words in the 
deed is a clear question of fact which ¢annot be 
agitated in second appeal. Even if the document 
admitted of more than one construction, one of 
which has been adopted by the lower Appellate 
Court, the High Court will not be competent to 
challenge it. Shankar Dasv.Mansa Ram (1), Eclipse 
Motor Car Co. v. Mr. H.O. Warburton (2), Dal Singh 
v. Pluiman (3\ and Abdul Latif v. Rahmat Ullah 
(4), relied on,” - 

3, C. A. from an order of the Additional 
District Judge, Lahore, dated May 25, 
193 4. 

Messrs. Jai Gopal Sethi and Kishori Lal 
Mehra, for the Appellants. 

Messrs. Nawal Kishore and Sayed 
Mohammad Amin, for the Respondent. 

Judzment.—The appellants and the 
respondent live in two adjacent houses. 
Just in front of their houses, there is a 
vacant space which had been admittedly 
used as a passage by both the parties 
from the time of its existence. The ap- 
pellants constructed a wall on this land 
which interfered with the plaintiff's free 
use of an old drain through which the 
water of his house had always flowed. 
He accordingly brought a suit for injune- 
tion restraining the defendants from stop- 
ping the drain and for the removal of the 
“wall from the front of his house, During 
the penden- of this suit, the defendants 
stae ai ing operations on this wal! 
vith a view toyoof this vacant site. This 
comp ile «te pjaistif to institute another 
suit fer iujanction against the defendants 
reqivnining them from proceeding with 
their building operali: nes to the prejudice 
of the plaiatif’s tighis, The trial Court 
dacreea both ihe suits aad on apveal the 
“Additions! JNstrict ulan at Lahore 
affirmed itsdecisions. Fr m these decisions 
two appe:ls have been “referred to this 
Court and this jidgmeut will dispose of 
both the appeals. 


The defendants bassd their claim on 
a sale deed dated July 24, 1575, as in- 
terpreted by a judgment of the Ohief Court 
dated July 11, 1906. This wus given ia 
a criminal case under the Municipal Act, 
and it was held that the vacant site in 
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“puit was included in their sale deed. The 
learned Additional District Judge came 
to the ‘conclusion that the language oi the 
sale deed did not admit of this interpre- 
tation and rightly holding that the judg- 
ment of the Chief Court was irrelevant 
in, the present litigation, found that the 
vacant site had always been used as a 
Street within the meaning of the Municipal 
Act. The learned Counsel for the ap- 
“Pellants concedes that if this interpreta- 
tion of the sale deed is adhered to, he 
‘has no legs to stand upon. He, however, 
argues that the learned Additional District 
Judge was not justified in granting the 
plaintiff any relief on this score as this 
was not the case put forward by him in 
the trial Court. I am not, however, disposed 
to agree with him in this view of the case. 
Order VI, r. 7, Oivil Procedure Code, clearly 
empowers the Court to grant any relief 
that it may think just, to the same extent 
as if it had been asked for. Similarly, 
r. 33, O. XLI, Civil Procedure Code, 
confers on the Appellate Court very wide 
‘powers to pass any decree and make any 
order which ought to have been passed 
or made and to pass or make such further 
or other decree or order as the case may 
Teguire, Iam clearly of opinion, that the 
lower Appellate Court was perfectly justified 
in granting the plaintiff the relief that it 
‘has done, and overrule this contention. 

, On the question of the interpretation 
‘of the sale deed, it is contended by the 
learned Oounsel for the respondent that 
this Court is not competent io interfere 
with the conclusion arrived at by the 
learned Additional District Judge. In 
Shankar Das v. Mansa Ram (1), Moti Sagar, 
J., observed that the expression “construc- 
tion” as applied to a document included 
two things: first, the meaning of the 
words; and secondly, their legal effect or 
the effect which is to be given to them. 
Jhe meaning of the words is a question 
‘of fact in all cases whether dealing with 
a poem or a legal document. The effect 
of the words is a question of law. In 
Eclipse Motor Car Co. v. Mr. H. O. Warbur- 
ton (2), Addison, J., reiterated these 
observations following an earlier ruling 
of this Court reported in Dal Singh v. 
Pluiman (3). Applying the principles en- 
unciated in these judgments to the pre- 
sent case, I find that the interpretation 


(J) 78 Ind Cas. $6; AIR 1925 Lah 350. 
„< (2) 89Ind, Cas. 721; A I R 1926 Lah, 20:1 L O. 


i, 
(3) 80 Ind, Cas, 264; A I R 1923 Lah. 626. 


HARI DAYARAM ¥.JETAOMAL SOBHOMAL (SIND) 


158 10 


placed upon the words in the deed is 
clear question of facet which cannot b 
agitated in second appeal. Even if th 
document admitted of more than one cor 
struction, one of which has been adopte 
by the lower Appellate Court, the Hig 
Court will not be competent to challeng 
it. Bhide, J., observed as follows in Abdu 
Latif v. Rahmat Ullah (4) : 

“Where there are two possible interpretations c 
terms or expressions, in a deed or document, ‘an 
the Courts below have adopted one of the interpre 
tations, the High Court is not justified in refusin, 
to accept that interpretation in second appeal.” 

In agreement with this judgment, A 
refuse to disturb the interpretation placed 
upon the sale deed in question by the 
Jearned Additional District Judge. For the 
reasons given above, I dismiss these 
appeals with costs. 


N. Appeals dismissed. 
(4) 123 Ind. Cas, 533; A I R 1930 Lah. 139; Ind. Rul, 
(1930) Lah, 553. 


SIND JUDICIAL COMMISSIONER’S 
COURT 


Second Civil Appeal No. 9 of 1933 
January 21, 1935 
RoPCGHAND AND Murata, A.J. Cs. 
HARI DAYARAM APPELLANT 
versus 


JETHOMAL SOBHOMAL —Rugponpent. 


Will—Movables and immovables to be taken by two 
sons in equal shares—In case of their being 
unable to pull on amicably, one to receive certain 
fixed amount and give up possession to other—Held, 
clause was a restraint on alienation and invalid, 

A will read as follows: “After my death and that of 
my wife, my sons and D with tbeir heirs and 
representatives shall take in equalshares my mov- 
able and immovable property left behind. Out of 
the aforementioned immovable property, the southern 
portion, being the half portion belonging to the 
executant, is not partible. In case my sons J and 
D together with their heirs and representatives wish 
to occupy this portion, they are at liberty todo go. 
But in case they do not pull on amicably with each 
other and there arises conflict between them, D 
with his heirs and representatives should receive 
Rs. 2,100 from J or hbis heirsand representatives on 
account of his half share inthe dwelling house, 
and should give up possession and occupation where- 
after J with his heirs and representatives shall 
become the proprietor of the whole building; and 
the aforesaid D or his heirsand representatives shall 
have no right or interest whatever”: 


_, Held, that the restraint that was superadded was 


an absolute restraint on alienation ‘and not merely 
partial, and hence, was invalid. 

[English case-law referred to,] 

Mr. Dipchand Chandumal, 
Appellant ie 
. Massrs. Fatehchand Asudamal and Pahla;- 
sing B, Advani, for the Respondent. 


for the 


1935 


Rupchand, A. J. C—One Sobhomal 
who was separate from his two sons 
Jéthomal and Dayaram made a will dated 
April 26, 1926. By that will he bequeathed 
his property to his sons in equal shares 
subject to a life estate in favour of his 
wife and then proceeded to impose certain 
conditions in respect of one of the properties 
bequeathed by him. The present dispute 


relates to the validity of the conditions im- 


posed by him in respect of this property. 
It is best to reproduce that part of the will 
which ie the bone of contention between 
the parties. It reads as follows: 

“After my death and that of my wife, Shrimati 
Lachibai, my sons Jethomal and Dayomal with their 
heirs and representatives shall take in equal shares 
my movable and immovable property left behind, 
Out of the afore-mentioned immovable property, the 
Southern portion, being the half portion belonging 
to the executant,is not partible. In case my sons 
Jethomal and Dayomal together with their heirs and 
representatives wish to occupy this portion, they are 
at liberty to doso. Butincase they do not pull on 
amicably with each other and there arises conflict 


between them, Dayomal with his heirs and represent- 


atives should receive Rs. 2,100 from Jethomal or his 
heirs and representativer on account of his half share 
in the dwelling house, and should give up possession 
and occupation whereafter Jethomal with his heirs 
and representatives shall become the proprietor of the 
whole building; and the aforesaid Damomal or hig 
heirs and representatives shall have no right or in- 
terest whatever,” | 

It cannot possibly be contended that by 
the above clause the testator intended to 
make no absolute bequest of each item of 
the property bequeathed by him in favour 
of his sons cr that be has made a bequest 
ln ‘respect of the property in dispute with 
a condition superadded that in case a 


‘specified uncertain event happened, namely 


il-feeling between the legatees the share 
bequeathed to Dayomal shall devolve on 
‘Jethomal within the meaning of s, 13], 
Succession Act. The bequest being abso- 
lute the condition imposed by the testator 
amounts to nothing more and nothing 
less than a restraint or limitation on the 
power of Dayomal to alienate his share in the 
property in dispute; and the only question 
which requires serious consideration is 
whether or not the superadded restraint is 
Partial or absolute. If the former, it is 
valid, and if the latter, it is repugnant to 
the gift and unenforceable. The strongest 


‘case in support of the contention of Jetho- 


malis Mahomed Raza v Abbas Bandi Bibi (1). 
In that case a contract made between two 


Shia Muhammadans in compromise of liti. 


(1) 7 Luck. 257; 137 Ind. Cas 321: AIR 1932P 0 
158; 59 IA 236; Ind. Rul. (1932) P O81: 360 W 
N 774; 34 Bom. LR 1048; 550 L J 510:-90W'N 
577; ($932) AL J 709; 36L W 69:63 M LJ 180: 
(1932) M W N 1011 (PO), 
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gation provided for a marriage between the 
parties (both since deceased) that the 
female party should be permanent owner 
ofa moiety of immovable property, the 
title to which had been in dispute. It 
provided further that she should have no 
power to transfer to a stranger, but that 
the ownership should devolve as family 
property. After the marriage the lady 
alienated her moiety to persons outside the 
family. Their Lordships held that the 
alienation was invalid as the restriction 
imposed upon her power of alienation being 
partial only was not repugnant to - an 
absolute interest. After referring to s. 10 
of the Transfer of Property Act which recog- 
nises the validity of a partial restriction 
upon & power of disposition inter vivos, their 
Lordships cbserved at p. 246*. 

“It was said by Lord Hobhouse in Waghela Rajsanji 
v. Shekh Masludin (2) that the expression “equity 
and good conscience” was generally interpreted as 
meaning Jtnglish Law, if found applicable in Indian 
society and circumstances. If this is to be the test, 
there is authority that in England a partial restric- 
tion would not be regarded as repugnant even in 
the case of a testamentary gift. Soin In re Macleay 
(3) Sir George Jessel, M. R. upheldacondition at- 
tached to a devise in fee that the devisee should 
‘never sell out of the family,’ pointing out that this 
had been the law from the time of (oke; and in Deo 
d Gill v. Pearson (4) Lord Ellenborough in the 
King's Bench affirmed the validity of a similar 
restriction.” 


, Had the testator imposed a similar con- 
dition upon Dayomal restricting him from 
alienating his moiety to a stranger, hia case 
would have come within the four corners 
of the above ruling and the English cases 
referred to therein. But the testator has 
gone much further. He has chosen to 
impose two distinet limitations. First that 
Dayomal and his heira shall transfer their 
moiety to Jethomal and his heirs, and no 
one else, and tha second that they shall 
alienate it fora fixed sum of Rs. 2,100 irres- 
pective of the true value of the property. 
Both these conditions take the present case 
outof the Privy Council case and the Eng- 
lish rulings referred to above, and bring 
it within the scope of the decisions in 
Muschamp v. Bluet (5), In Re Rosher v, 
kosher (6), and in Re Cockerill Mackaness 
v. Percival (7). In Doe d. Gill v. Pearson 
(4) the dévise was of certain lands toA 

(2) 11 B 55'; 14 I A 89; it Ind, Jur. 315; 5 Bar, 16 

C), 
E (1875) 20 Eq 186; 44 L J Gb, 441; 23 W R 716; 
2 LT 682 


3 i 
(4) (1805) 6 East 173. 
(0) 123 E R 1253. 

(6) (1884) 26 Oh. D 801; 53 L J Oh. 722: 32W R 
820; 51 L T 785. 8 
(7) (1929) 2 Ch. 131; 98 L J Oh, 281; 14} L T 1968. 

. *Page of 59 I, A,—[Hd.] 
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and H (two out of five daughters of the 
testator) and their heirs as tenants-in-com- 
mon on condition that in case they or 
either of them should have no issue, they 
or she having no issue, should have no 
power to dispose of her share except to 
her sister or sisters or their children; and 
was held to be valid. In In re Macleay (3) 
the devise was tod, brother of the testator, 
on condition that he never sells out of 
the family. The condition was held to 
be good; and it was held that it wasa 
question of substance and not of form whe- 
therin any particular case the condition 
will convey the whole power of alienation 
substantially or not. In Muschamp v. Bluet 
(5) the devise and condition was as follows: 

“Andas touching my lands at Tottenham my son 
Mathew is joint purchaser with me ofthe most and ~ 
the rest of all my houses and that which is free- 
hold, I give to Henry and Michael Lock, upon this 
condition, that if they sell it to any man but to 
Mathew Lock, my son, then he to enter upon it, as 
of my gift, by this my will.” 

This was held to be void onthe ground. 
that to “restrain generally’ and “that he 
shall alienate to none but one” is the same 
thing. In In Re Rosher v. Rosher (6), where 
the proviso attached to the devise of an 
estate worth £15,000 at the testators 
death was that if the devisee or any 
person claiming through or under him, 
desired to sell in the lifetime of the testa- 
tors widow, she was to have the option of 
purchasing for £3,000. It was held that the 
proviso amounted to an absolute restraint 
on alienation during the widow's lifetime, 
that it was void in law, and that the 
_ devisee was entitled to sell the estate as he 
pleased without first offering it to the 
widow at £3,000. In Re Cockerill Mackaness 
v. Percival (7) the land in question was in 
fact worth £676 an acre atthe date of the 
testator’s death. In accordance with the 
condition the devisee was required to sell 
it tothe School Governors at £300 an acre. 
He sold toihe Governors at that rate and 
the question arose whether the Governors 
were liable to pay a rateable proportion of 
the estate and succession duties levied upon 
the value of the property. In dealing 
with that question Eve, dJ, held 
inter alia that the condition being one in 
restraint of alienation except to a parili- 
cular purchaser was void for repugnancy, 
and not binding upon the devises, After 
distinguishing the cases renorted as Doe 
d. Gill v. Pearson (4) and In re Macleay 
(3), his Lordship observed: 


“The devises in this case is not restrained from sel- 
ling to a particular person, and this, in my opinion, 
crestes a state of factsnot to be found in any re- 
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ported case in which a condition imposing partial 
restraint has been treated as an exception tothe 


‘general rule that ‘the owner of the property has 


as an incident of his ownership the right to sell and 
to receive the whole of the proceeds for his own 
benefit.” 

Itis no doubt true that in the last recited 
case it was admitted that the price at 
which the testator had directed the devises 
to sell the property to the Governors was 
half of the actual value, and in the present 
case there is no evidence to prove that the. 
sum of Rs, 2,100 isJess than the real price 
of the half share bequeathed to Dayomal. 
But it may safely be presumed that the 
price fixed by the testator was less than the 
market price at the date of suit. Unless 
it beso, there is no reason why Dayomal’s 
son should refuse to sell his share to 
Jethomal. ThelIndian Partition Act, IV of 
1893, provides that if the property which 
issubject-matter of a partition suit cannot 
be partitioned by metes and bounds, it 
may be sold between the parties: see s. 6. 
If the half share had not been worth much 
more than Rs. 2,100, Jethomal would 
indubitably have claimed relief in the 
alternative under the Partition Act. But he 
has not done so. The prices have gone 
up during the last four years and that 
fact accounts for thè refusal on the part of 
Dayomal'’s son or rather his advisers, he 
being a minor, to refuse to part with the 
property at Rs, 2,100. 


The testator has fixed a price which was 
to be paid whether ihe disagreement arose 
between the legatees and their heirs im- 
mediately after his death, or at amore 
remote date, irrespective of the fair market 
price then ruling. If instead of the prices 
having gone up, they had gone down and 
Dayomal’s son was anxious to sell his share 
for Rs. 2,100 and Jethomal had refused 
to buy, what would have been the result ? 
Ifthis clauses wasa valid clause, it would 
have prevented Dayomal's son from selling 
the property to anybody else even at its 
fair market price and of his being com- 
pelled to sell it to Jethomal at such 
nominal price as Jethomal was prepared to 
offer or not to sell it at all. That being 
so, the conditions imposed by the tesiator 
are not by way of a partial restraint on 
alienation and are therefore invalid. We 
accordingly set aside the decree of the first 
appellate Court and dismiss-the suit. We 
think that in view of the fact that this 
litigation is due to a condition imposed 
by the testator and the interpretation of that 
condition has been the cause of this liti- 
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gation, we order that each party should 
bear his own costs throughout. 
D. Decree set aside. 


_ LAHORE HIGH COURT 
First Civil Appeal No. 1749 of 1929 
July 3, 1934 
HILTON AND Din MORAMMAD, JJ. 
Musammat SANT KAUR AND ANOTHER — 
DEFENDANTS — APPELLANTS 
VETSUS 
Sardar PARTAP SINGH AND OPHERS—- 

PLAINTIFLs—- RESPONDENTS 

Minor—Agreement by mtnor—Validity—Dea facto 
guardian asserting hostile title—Whether can bind 
minor by settlement operating to deprive minor of 
half of her property—Family arrangement. 

A minor cannot enter into any valid agreement on 
his own behalf anda de facio guardian ofa minor 
who asserts atitle which is hostile to the minor, 
cannot bind the minor by a settlement arrived at by 
him which robs the minor and his sister of at least 
one-half oftheir mother's estate. Khan Gul v, Lakha 
Singh (1), Dwarka Das v, Krishna Kishore (2), 
Jugdam Sahay v. Rup Narain Makton (3) and Amir 
Hussain v, Mahomed Ejaz Husain (4), referred to. 


Messrs. Badri Das, R. C, Manchanda 
and Mohd. Din Jan for Dr. Mohd. Alam, for 
the Appellants. 

Sardar Sant Singh and Mr. Gobind Ram 
Khanna, ior the Respondent. 

Din Mohammad, J.—The facts of the 
case giving rise to this appeal are as 
follows: One Sham Singh of village Malla 
in the District of Ludhiana was granted 
four squares of land in Chak No. 28-G B 
in the District of Lyallpur. He died 
issueless on October 22, 1901, as a tenant 
of these squares, and their proprietary 
rights were acquired by his widow Musam- 
mat Jiwani in August 1910. She died in 
August 1920, leaving her surviving two 
illegitimate daughters, Sant Kaur and 
Basant Kaur by name. Her husband's 
collaterals, Gujjar Singh, Partap Singh 
and Kartar Singh, put forward a claim to 
succeed to her estate to the exclusion of 
her daughters and, during the pendency 
of the mutaticn proceedings, got a deed 
executed and registered on .April 22, 1921, 
by which either of the two girls was given 
one square each. One was taken by Gujjar 
Singh and one was made over to Partap 
Singh and Kartar Singh. On August 15, 
1927, Gujjar Singh executed a deed of gift 
of his own share in favour of the two girls 
and, on August 16, 1927, executed another 
deed relinquishing all his reversionary 
oe to the property inherited by the 
girls. 

On October 8, 1927, Partap Singh and 
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Kartar Singh instituted a suit against the 
two girls and Gujjar Singh for a declar- 
ation that both the deeds of gift and of 
relinguishment would not affect their 
reversionary interest. On October 31, 1927, 
the two girls brought a suit for possession 
of the square allotted to Partap Singħ and 
Kartar Singh on the ground that they were 
the real heirs of their mother and that, 
if any deed was executed on April 22, 1921, 
in which their rights had been bartered 
away, ib was not binding upon them as 
they were minors at the time and not 
properly represented. The learned Sub- 
ordidate Judge has found that Musammat 
Sant Kaur was not a minor at the time of 
the execution of the deed, that Musammat 
Basant Kaur though a minor was properly 
represented by her guardian Gujjar Singh, 
that the deed incorporated a family 
settlement and was binding on the parties 
and that consequently the gift would not 
affect the reversionary rights of Partap 
Singh and Kartar Singh. He however 
held the deed of release to be valid and 
dismissed Partap Singh's suit to that 
extent. Asa result of the above, he dis- 
missed the suit brought by Sant Kaur 
and Basant Kaur also, They have appealed 
against this decision and have filed appeal 
No. 1748 of 1929, in their own suit and 
appeal No. 1740 of 1929, in the suit that 
wes brought against them. Both these 
appeals will be disposed of by this judg- 
ment. 

It has been frankly conceded by Mr, 
Khanna who has appeared on behalf of 
Partap Singh and Kartar Singh, that but 
for the deed of 1921, the daughters weie 
ihe only rightful heirs of Musammat Jiwani 
and therefore the principal question for 
delermipation in this appeal is, whether 
the deed, dated April 27, 1921, was valid. 
Musami at Sant Kaur and Basant Kaur 
alleged, as stated above, that they were 
minors at the time of the execution of the 
deed and hence if was vold ab initio and 
did not bind them. Mr. Khanna on the 
other hand has urged that as the deed 
was executed by way of family settlement 
no objection could be made on this score. 
It is necessary, therefore, to examine this 
proposition in some detail, 

Sham Singh left no children behind, It 
was alleged in para, 3 of both the original 
as well as the amended petitions of plaint 
filed by Partap Singh and Kartar Singh 
on October 8, 1927, and February 11, 1928, 
respectively, that Musammat Jiwqni gave 
birth to Sant Kaur and Basant Kaur long 
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after the death of Sham Singh, It is 
admitted that Basant Kaur was only about 
ten yearsold in 192], and we have there- 
fore to find out now whether Musammat 
Sant Kaur had attained her majority then 
or not. Now, both parties have led 
evidence in this matter and from this 
evidence the only conclusion that can 
possibly be drawn is in favour of Sant 
Kaur’s minority. Besides the witnesses 
examined by the girls, Partap Singh him- 
self as his own witness and his two witnesses, 
Indar Singh lambardar (P. W. No, 9) and 
Narain Singh (P. W. No. 10), have de- 
finitely siated on oath that Sant Kaur 
was born at least three years after the 
death of Sham Siagh. The girls have 
relied on a copy from the birth register 
of the village Malla which shows a 
daughter having been born to one Sha- 
man on July 29,1905. Much controversy 
has raged round this birth entry, but, even 
if it were ignored, the fact. remains that, 
according tothe plaintiffs’ own calculation 
Sant:Kaur was born sometime in Novem- 
ber 1904 and would not therefore have 
been more than 164 years old at the time 
when the deed was written. Asshe herself 
has been shown as one of the executants 
of the deed this would be enough to 
vitiate the whole transaction. It is an 
established principle of law that a minor 
cannot enter into any valid agreement 
on his own behalf. If any authority is 
needed, reference may be made in this 
connection to Khan Gul v Lakha Singh (|), 
in which five Judges of this Court held 
that even a minor who by falsely repre- 
senting himselfto be a major has induced 
a person to enter into a contract is not 
estopped from pleading his minority to 
avoid the contract. Basant Kaur was not 
present during the mutation proceedings 
and in the deed she is shown under the 
guardianship of Gujjar Singh. 

Now, itis proved from the copy of the 
mutation proceedings produced by Partap 
Singh himself that the position taken up 
by Gujjar Singh before the Revenue Officer 
was that he, along with Partap Singh and 
Kartar Singh, excluded the daughters 
entirely. He thus asserted a title which 
was clearly hostile to the minor, How 
under these circumstances can it be reason- 
ably urged that the interest of this minor 
was perfectly safe in his hands and as 
a de facto guardian he could bind the 
minor by the ‘settlement arrived at by 

(D 111 Ind. Oas. 175; AIR 1928 Lah. 609; 9 Lah: 
701; 10 Lah, L J 413; 30 P L R69. 
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him which robbed her and her sister of 
at least one-half of their mother’s estate. — 
Mr, Khanna has relied on Dwarka Das 
v. Krishna Kishore (2), Jagdam Sahay v. 
Rup Narain Mahton (3) and Amir Hussain 
v, Mahommed Ejaz Husain (4), in support 
of the contention that in the case of 
family settlements minors can be conveni- 
ently ignored. A perusal of the cases 
cited by him would, however, show that 
they nowhere lay down the broad pro- 
position of law which Mr. Khanna. reads 
into them. It is no doubt true that when 
the adult members of a family arrive at 
a family settlement with a view to avoid 
wasteful litigation or any unnecessary 
dispute, any settlement arrived at by 
them is binding on the minor members 
of the family also in certain circumstances. 
But it can never be imagined that two 
hostile claimants sitting in their own 
homes can be legally permitted to settle 
away the right of the minors against 
whom they claim and by posing as their 
guardians can bind them for ever with 
what they have done. It is clear that 
neither on general principles of law 
applicable tothe facts of the present case 
nor on the authorities relied upon by 
Mr. Khanna is it possible to conclude that 
the deed executed on April 22, 1921, was 
legally valid. This practically disposes 
of the whole case, and it is unnecessary to 
go into the other aspects of the case at 
all. Suffice it to say that even if this 
document were valid, Gujjar Singh had 
plenary powers to dispose of his self- 
acquired property in any manner he 
considered best and the-deed placed no 
restraint on his powers, 

I would, therefore, accept these appeals 
with costs throughout, dismiss the suit of 
Partap Singh and Kartar Singh and 
decree the suit of Musammat Sant Kaur 
and Musammat Basant Kaur, 

Hilton, J.—I agree. ` 

Appeal accepted. 


N. 
(2) 61 Ind Oas. 628; 2 Lah. 114; 3 Lah. L J 349. 
(3)84 Ind. Oas. 203; A I R 1924 Pat. 736;5 P L T 


75. 
(4) 117 Ind. Cas. 456; A I R 1929 Oudh 134; 60 W 
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MADRAS HIGH COURT 
Appeal against Order No. 37 of 1933 
March 11, 1935 
MavuHavan Narr, J. 
THUKRU BAI -— PETITIONER 
—APPELLANT 
VETSUS 
O. ATTAVAR AND OTHERS — 
RESPONDENTS 
Special Marriage Act (III of 1872), s. 24— 
Special Marriage Amendment Act (XXX of 1923y— 
ie 24, aon applies to marriage before amendment 
of 1923. 3 
Section 24 of the Special Marriage Act, which 
was inserted in the Act of 1872 by the Amend- 
ing Act of 1923 has no retrospective effect and 
does not apply to persons who solemnised their 
marriage under the Special Marriage Act before 
its amendmentin 1923. Vidyagouri Hargovandas 
v. Narandas Kashidasil) and Punya Brath Dasv, 
Manmonan Roy (4), followed. | 
A. against the order of the District 
Court of South Kanara, dated November 
9,1932,and passedin O. P. No. 94 of 
1929. 
Mr. P. Govinda Menon, for the Appellant. 
Mr. K. Y. Adiga, for the Repondents. 


Judgment.—This appeal arises out of 
an application under s. 372 of the 
Indian Succession Act (XXXIX of 1925) 
made by the widow of one Venkappa for 
the grant of a succession certificate to, 
enable her to collect the amount of 2 
deposits as regards which her husband 
died intestate. 

The widow isthe appellant. She and 
her husband are members of the dillawa 
community in South Kanara which follows 
the Alyasanthana Law of Inheritance 
- according to which a widow has no right 
fo the property of her deceased husband. 
They were originally married in 1890 
according to the rules of their community 
and had children, respondents Nos, 1 to 7. 
Later on, Venkappa and his family 
became Brahmos. On June 19, 1903, a 
marriage under the Special Marriage Act 
(IIT of 1872) was solemnised between the 
appellant and her deceased husband in 
the presence of the Registrar, Act III of 
1872, was amended by Act XXX of 1923 


and ss. 22, 23,24, 25 and 26 were newly 
added to the Act. Section 24 says 
that 


“Succession to the property of any person pro- 
fessing the Hindu, Buddhist, Sikh or Jain religion 
who marries under this Act, and to the pro- 
perty of the issues of such marriage, shall be 
creas by the provisions of the Indian Succession 

ct.” 

The appellant before us claimed under 
this provision that as she and her hus- 


band were married under ‘‘this Act”, 2. e., 


THUKRU BAI V. ATTAYAR MADR.) 17 


the Special Marriage Act, she is entitled 
to the grant of a succession certificate 
under the Indian Succession Act. Her 
claim is resisted by the 8th respondent, who 
is a brother of the deceased Venkappa. 
Hecontends that s. 24 of the Act on 
which the appellant relies bas no retros- 
pective operation and as such, though 
she was married under thé Special Mar- 
riage Act, she is not entitled to get a suc- 
cession certificate. The appellant's con- 
tention was overruled by the learned 
District Judge and his petition was dis- 
missed. 

The short question for determination 
in this’. M. A is whether under the 
news, 24 added to the Special Marriage 
Act (LIL of 1872) by the Amending Act KAN 
of 1923, the appellant is entitled to a suc- 
cession certificate under the Indian Succes- 
sion Act XXXIX of 1925. 

Under s. 10 of the Special Marriage Act, 
Ill of 1872, before it was amended, the 
parties to the marriage should signa 
declaration that they should (do?) 
not profess thea Christian, Jewish, 
Hindu, Muhammadan, Parsee, Buddhist 
or Jain religion. The lawis wellsettled 
that in spite ofthis declaration, a Hindu 
by becominga Brahmo did not cease to be 
a Hindu and that in the case of such a 
person a succession certificate under the 
Succession Act cannot be granted. See 


Bhagwan Koerv. J.C. Bose (|) and In 


the goods of  Jnanendra Nath Roy 
(2). This position is not disputed by 
the Jearned Counsel for the appellant; but 
whit he contends is that after the intro- 
duction of s. 24 into the Act the peti- 
tioner is entitled to ask for a succession 
certificate as she has been validly married 
under the Act. The answer to the question 
we have to determine does not depend 
upon the consideration whether the mar- 
riage of the petitioner with her deceased 
husband under the Special Marriage Act 
is valid or not, forits validity is not 
disputed by any one; what we have to de- 
termine is whether the case of the appel- 
lant falls within the words of the new 
5. 24 of the Act. That section can apply 
only to a person “professing the Hindu, 
Buddhist, Sikh or Jain religion, who 
marries under this Act.” lt is obviously 
inapplicable to the appellant for two 
reasons. In the first place, while she and 

(1) 31 Cll; 30 1 A 249;7 C WN £95; 5 Bom. LR 
845; 13M L J 381; 84 P R 1903; P55 P L R 1903; 8’ 
Sar. P O J 543(P O), Š 

(2) 49 O 1068; 70 Ind. Oas. 463; 26. O W N 799; 
A TR 1923 Oal. 265, 
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her husband solemnised the marriage 
under the Special Marriage Act in 1903 the 
declaration that they must have made 
under s, JOof the Act was that they did not 
profess the Christian, Jewish, Muhamma- 
dan, Parsee, Buddhist or Jain religion, 
whereas a person claiming the benefit of 
s.24 should have declared at the time 
of the marriage that they professed the 
Hindu, Budhist, Sikh or Jain religion. 
The form of declaration unders. 10 to 
be used by the parties has been chang- 
ed subsequent to the introduction of s. 24 
as will be seen from the Second Schedule 
to the Act. The declaration now in use 
after the amendment of the Act is totally 
the reverse of the declaration which must 
have been made by the appellant and 
her husband when their marriages was 
solemnised under the Act in 1903, Secondly, 
the words “who marries” used in the sec- 
tion clearly shows that the marriage con- 
templated is one after the date after the 
coming into force of the section and not 
a marriage under the Act beforelt was 
amended. Thesetwo grounds would show 
hat s. 24 can apply only to persons whe 
marry under the Act subsequent to the 
enactment which has added it to the old 
Act by amendment, 2. e, in other words, 
s. 24 cannot have any retrospective effect 
and will not apply to persons who solem- 
nised their marriage under the Special 
Marriage Act before its amendment. If it 
was the intention of the legislature to 
give s. 24 retrospective operation, it 
could clearly have shown that intention 
by using appropriate language. The 
conclusion we have arrived at based on the 
language of the section, is supported by 
authorities also. In Vidyagourt Hargovan- 
das v Narandas Kashidas (3) it was point- 


ed out that 

“Act XXX of 1923 is an amending Act and there 
ig no provision therein for restrospective cifect”’, 

In that case the plaintiff's marriage 
took place in 1918 under the Special Mar- 
riage Act of 1872 and it was held that the 
rights of the parties could not be governed 
by the amending Act of 1923 but by the 
original Act asthe amending Act has no 
retrospective effect. In Punya Brath Das 
y. Manmohan Roy (4) the learned Judges 
construed the words “Who marries” in 
s, 24 as synonymous with “who shall 
marry hereafter” which means from the 
date of the enactment which brought that 


(3) 108 Ind. Cas. 492; AIR 1928 Bom. 74; 30 Rom. 
R 


139. 
(4) 153 Ind. Oas. 520; A I R 1934 Pat. 427; la PLT 
$30, 7 RP 349, 
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section into being, and cannot mean who 
2 married under the Act hereby aménd- 
ed, 

For the above reasons, we hold that the 
appellant is not entitled to claim succession 
certificate hy virtue of the new s. 24 of 
the Act and that her rights to claim the 
succession certificate should be regulated 
by the provisions of the Act, before its 
amendment, in which case is is not dis- 
puted having regard to the decisions, that 
she will not be entitled to ask for a suc- 


cession certificate. The OC. M. A, 
therefore, fails and is dismissed with 
costs. 

A. Appeal dismissed. 





LAHORE HIGH COURT 
Second Civil Appeal No. 143 of 1932 
February 1, 1935 
Appison AND Din MOHAMMAD, JJ. 
FATEH CHAND AND OTHERS — 
DEFENDANTS — APPELLANTS 

Versus i 
MOTI SINGH AND OTHERS—PLAINTIFF3 
AND DEFENDANT3— RESPONDENTS 

Civil Procedure Codee(Act V of 1908, 0. XX, 
r. 14 (1) (b) —Pre-emption decree—Direction as to pos- 
session on payment—Property in possession of mort- 
gagees— Pre-emptor, if merely pre-empts equity of 
redemption—Mortgage—Subrogation—Mere volunteer, 
tf entitled to benefit by payment on behalf of 
debtor. 

By r. 14 (I) (b), O. XX, Civil Procedure Code, ths 
Court decreeing a claim to pre-emption is bound to 
direct that on payment into Court of the purchase 
money, etc., the defendant shall deliver possession 
of the property to the plaintiff whose title thereto 
shall be deemed to have accrued from that date, 
If the property is in possession of the mortgagees, 
the pre-emptor merely pre-empts the equity of re- 
demption and if he deposits the money in Court 
within the period specitied bythe decree, he need 
nof execute the decree for possession nor need he 
immediately sue the mortgagee for possession, 
Raghubir Singh v. Jodha Singh (1), referred to. 


A mere volunteer is not entitled to the benefit 
of any payment that he might maks on behalf of a 
debtor, whether it be to redeem a mortgage or to 
pay ofa simple money debt. The right ofsubroga- 
tion does not extend to those persons who pay off 
other people’s debts without having any concern in 
them, Velayudkan Pandaram v, Nallathambi Nadan 
(2) and Nangunni v. Nedungadi (3), relied on, 


S.C. A. from the decree of the District 
Judge, Hoshiarpur, dated October 5, 1931. 


Messrs. Mehr Chand Mahajan and Madan 
Lal Sethi, for the Appellants.. 

Messrs. Jagan Nath Aggarwal and Inder 
Dev for Mr, Achhru Ram, for the Respond- 


ents. 
the 


Judzgment.—The case 


facts of 


M sai pamajikan or Ta mis 


1935 
giving rise to this second appeal are 
somewhat lengthy and complicated and 
may be set out in detail in order to make 
our decision clear in this matter, They 
are these: 

The land in suit was originally owned 
by Ganga Ram. On August 18, 1890, he 
mortgaged it with possession to Sunder 
Singh and Gurmukh Singh for Rs. 3,090. 
The mortgagee’s’ shares inter se were 
specified in the deed as three-fourths and one- 
fourth, respectively. Sometime later the 
names of Gurmukh Singh's brothers were 
also added as mortgageesin his share, In 
1894 Ganga Ram died and was succeeded 
by his nephew Dhanintar. On January 11, 
1918, Dhanintar sold this land to Hira 
Lal for Rs. 6,000. It was stipulated in the 
sale-deed that the previous mortgagees 
will be paid off by the vendees out of the 
sale price and consequently a sum of 
Rs. 5,234 was left with the vendees for this 
purpose. On December 10, 1918, Dina 
Nath brought a suit for the pre-emption of 
this sale and on June 1, 1919, he executed 
a deed of release in favour of Hira Lal 
relinquishing whatever right he had, for 
Rs. 99. On January 11, 1919, Ram Bakhsh 
also brought a suit fôr pre-emption of the 
same sale. On January 20, 1919, Dina 
Nath’s suit was dismissed on a technical 
ground. On January 21, 1919, Ram Bakhsh 
deposited one-fifth of the sale price and on 
August 21, 1919, obtained a decree for pre- 
emptionon payment of Rs. 2,765-8-0 by 
October 31, 1919. On October 28, 1919, he de- 
posited the balance due, but did not sue out 
execution of the decree. Sometime later 
Dina Nath’s appeal against the order of 
dismissal was accepted by the District 
Judge and his suit was remanded for dis- 
posal in accordance with Jaw. By the 
end of this year, Hira Lal died and was 
a by his sons, the present plaint- 
iffs. 

On February 2, 1920, Ram Bakhsh was 
impleaded as a co-defendant in Dina Nath’s 
case along with the vendees. The case 
dragged on for some time and wae eventual- 
ly dismissed on December 20, 1921, on the 
ground of the waiver set forth above, An 
appeal to the District Judge also failed 
on which a second appeal was presented to 
this Oourt in 1923. On May 15, 1923, Hira 
Lals sons withdrew the money that had 
been deposited in Court by Ram Bakhsh 
for them. On February 20, 1926, when 
Dina Nath’s appeal was still pending in 
this Court, he entered into a compromise 
with Ram Bakhsh behind the back of 
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Hira Lal's sons by which Ram Bakhsh 
received the full amount paid by him in 
Court and agreed that his suit be dismiss- 
ed and Dina Nath’s appeal be accepted. 
An order was accordingly passed by this 
Court on December 22, 1926, accepting 
Dina Nath’s appeal. On December 23, 
1926, Dina Nath sold the land in suit in 
favour of [Fateh Chand and others for 
Rs. 3,000. Learning of the compromise in 
this Court Hira Lal's sons applied for a 
review of the order of this Court dated 
December 22, 192%, on the ground that no 
valid compromise could be effected in their 
absence and that Ram Bakhsh’s title had 
already been extinguished for not taking 
out execution of his decree. This applica- 
tion was granted by Zafar Ali, J., on 
May 13, 1927, and Dina Nath’s appeal was 
consequently revived and set up for hearing 
on the merits. On May 28, 1927, Hira 
Lal's sons paid Rs. 6,000 to Sunder Singh 
mortgagee and obtained redemption of 
three-fourths of the property in suit. 

Its mutation was duly entered on 
August 3, 1927, and sanctioned on 
August 17,1927. On April 19, 1928 Dina 
Nath’s appeal was dismissed by a Bench of 
this Court on the ground of waiver in favour 
of Hira Lal. On June 27, 1928, summary 
proceedings for the redemption of the re- 
maining one-fourth of the land were taken 
by Hira Lal's sons under the Redemption of 
Mortgages Act, but in vain. On July 3, 
1928, Fateh Ohand and seven others took 
possession of the whole of the land. On 
October 22, 1928, Hira Lal's sons brought a 
suit under s. 9, Specific Relief Act, but it 
did not fructify. On August 5, 1929 Fateh 
Chand and others secured a deed of releaga 
in their favour of whatever rights were 
possessed by Ram Bakhsh. On June 22 
1929, the present suit was instituted by 
Hira Lal's sons against Fateh Chand and 
others to which the representatives of both 
the morigagees were also made parties, 
The prayerin that suit was that they may 
be allowed possession of three-fourths of the 
land without any payment and of the remain- 
ing one-fourth of the land by redemption on 
payment of the mortgage money due to 
Gurmukh Singhand others. It was also 
prayed in the alternative that if the reliefs 
mentioned above could not. be granted to 
them they.may bedelivered joint possession 
of three-fourths of the land as substitutes of 
Sundar Singh mortgagee whom they had 
paid off. This suit was resisted on. various 
grounds and was dismissed by the Sub- 
ordinate Judge on June 1,1981. On appeal 
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the District Judge decreed the suit, but 
ordered the plaintiff to surrender the 
amount they had received from Court with 
interest up to July 1928, when they were 
forcibly dispossessed by Fateh Chand and 
others. Itis against this decision that all 
the defendants including Fateh Chand and 
others have appealed. 

Counsel for the appellants strenuously 
contends that the decision of the District 
Judge is wrong. He argues that as soon 
as Ram Bakhsh deposited the decretal 
amount on October 28, 1919, the plaintiffs 
were divested of any title they had to the 
land in suit and Ram Bakhsh was simul- 
taneously invested with it, that the land 
being in possession of the mortgagees Ram 
Bakhsh need not have sued out execution 
of his decree that the subsequent surren- 
der of his title by Ram Bakhsh in favour 
of Dina Nath in 1925 “could not, in 
any way, resuscitate the plaintiff’s title 
that had become defunct long ago; that 
Ram Bakhsh's prayer in the deed of com- 
promise that his suit be dismissed could 
not confer on this Court the power 
of dismissing it as no such suit lay before 
this Vourt at that time; that the subsequent 
dismissal of Dina Nath’s suit brought to 
life Ram Bakhsh’s right to the land in 
suit which had already been perfected as 

‘ against the plaintiffs by deposit of the 
decretal amount in full and that the 
plaintiffs therefore had no right to claim 
Possession of the land as against Ram 
Bakhsh or his assignees, He further 
urges that plaintiffs having no right or 
title whatsoever to the land in May 1927, 
when they paid off Sundar Singh mort- 
gagee, could not successfully claim to be 
subrogated for him, as the law of subroga- 
tion protects only those who possess some 
right or semblance of right and not mere 
intermeddlers who like the plaintiffs have 
not even the remotest connection with the 
property they redeemed. To this, Counsal for 
the respondents replies that Ram Bakhsh 
lost all his claim first by not taking out 
the execution of his decree, and secondly, 
by entering into an agreement with Dina 
Nath, that his suit be dismissed and by 
further accepting payment from him of his 
deposit in full and that Dina Nath’s suit 
having been dismissed against the plaintiffs 
they were at once restored to the status 
they enjoyed prior to the institution of the 
pre-emption suits. 

. We have heard léngthy arguments on all 

, the points set out above .and have come to 
the conclusion that this appeal must succe- 
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ed and the decree of the Subordinate 
Judge be restored in ite entirety. By 
r. 14 (L (b), O. XX, Civil Procedure Code, 
the Court decreeing a claim to pre-emption 
is bound to direct that on payment into 
Court of the purchase money, etc., the de- 
fendant shall deliver possession of the 
property to the plaintiff whose title thereto 
shall be deemed tohave accrued from that 
date. If the property is in possession of 
the mortgagees, the pre-emptor merely pre- 
empts the equity of redemption and if he 
deposits the money in Court within the 
period specified by the decree, he need not 
execute the decree for possession nor need 
he immediately sue the mortgagee for 
possession. Reference in this conection may 
be made to Raghubir Singh v. Jodha Singh 
(1). It follows that the right of Ram 
Bakhsh accrued under. the statute from 
the date he made the deposit and it was 
not extinguished by merely not proceeding 
with the execution of the decree, as the en- 
tire land decreed in his favour was in 
possession of the mortgagees. As two con- 
flicting titles could not exist at one and the 
same lime, the plaintiffs ipso facto ceased to 
hold any right or title to this land at the 
very moment the deposis was made by Ram 
Bakhsh and thus 
gers to the land, in suit. The only thing 
that happened afterwards was the surren- 
der by Ram Bakhsh of his claim in favour 
of Dina Nath and the dismissal of Dina 
Nath’s suit on the ground of waiver. 
Counsel for thè respondents has failed to 
urge any reason for maintaining that this 
could in any manner operate to revive the 
title of the plaintiffs that had once been 
completely lost. 

At the time when Dina Nath was prose- 
cuting his suit or appeal, the controversy 
in fact lay between him and the rival pre- 
emptor who had successfully ousted the 
original vendee. The vendee had ceased 
to exist and Ram Bakhsh had been sub- 
stituted in his place. The decree obtained 
by Ram Bakhsh could be set at naught 
only if Dina Nath could establish a title 
superior to him. The recital in the deed 
of compromise that his suit be dismissed 
could not amount to an extinguishment of 
the decree. It was a mere surrender in 
favour of Dina Nath. Otherwise as against 
the original vendee, the decree was alive and 
as soon as Dina Nath’s suit was crushed 
and his pressure removed, even though it 
happened by the efforts of the vendee 

(1) 45 A 482; 73 Ind, Cas, 646; A I R 1923 All, 507 
21A LJ 417, 


became absolute stran- *- 
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‘Ram Bakhsh's right sprang forth in full 


vigour and held the field. 


Hira Lals 


representatives therefore could not in law 


promise or Dina Nath's failure. 


be benefited by either Ram Bakhsh’s com- 
For the 


game reason they had no business whatso- 


ever to pay off the previous mortgagees. In 
Velayudhan Pandaram v. Nallathambi 
Nadan (2), it was held that a mere volunteer 


' was not entitled tothe benefit of any pay- 


' debt. 


game principles of law will apply. 


i prevalent generally in 
- daughters exclude collaterals from 
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Sub-Judge, Gujranwala, 


ment that he might make on behalf of 
a debtor, whether it be to redeem a 
mortgage or to pay off a simple money 
In Nangunni v. Nedungadi (3), a 
Bench of the Madras High Court laid down 
on: the authority of some English and 
American cases on the subject that the 
right of subrogation does not extend to 
those persons who pay off other people's 
debts without having any concern in them: 
The same conditions exist here and the 
We 
therefore accept this appeal and dismiss 
the plaintiff's suit with costs throughout. 


N. Appeal accepted. 
. (2) 1:1 Ind Oas. 690; A I R1928 Mad, 541. 
(3) 123 Ind. Oas. 364; A I R 1929 Mad. 860. 





LAHORE HIGH COURT 
First Civil Appeal No. 1018 of 1931 
November 29, 1934 
TAK CHAND AND ABDUL RASHID, JJ. 
“HAKIM SINGH AND OTHERS— PLAINTIFES 
— APPELLANTS 
VETSUS 
Musammat LACHHMI AND OTHERS 

DEFEN DANTS— RESPONDENTS. 

Custom (Punjab)—Succession—Self-acquired prop- 
erty—Jats of Gujranwala Dastrict—Daughiers, if 
exclude collaterals—Collaterals of seventh degree, 
whether near male kindred. 

So far as self-acquired property is concerned, the 
Jats of the Gujranwala District follow the custom 
the Punjab, whereby 
succession with 
regard to non-ancestral property. 

Oollaterals in the seventh degree can, in no circum- 


stances, be regarded as coming within the category ' 


of “near male kindred.’ 

F. A. from the decree of the Senior 
dated June 8, 
1931. 

Messrs. Gobind Ram Khanna and Ajit 
Ram, for the Appellants. 

Messrs. Manohar Lal and C. L, Aggar- 
wal, forthe Respondent No. 1. 

Abdul Rashid, J.—This appeal arises 
out of an action brought by the plaintiffs 
fora declaration tothe effect that a gift 
made by Musammat Chandan, defendant 
No. 2, infavour of her daughter, Musam- 
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mat lLachhmi, defendant No. 1, shall 
not affect their reversionary rights after 
the death ofthe donor. The parties are 
Dulat Jats of village Bariwala in Tahsil 
Gujranwala. Jiwan, the husband of the 
donor, died on March 29, 1907, leaving 
16 ghumaons, 3 kanals 5 marlas of agri- 
cultural land, one house and a building 
site. On November 29, 1908, the entire 
estate of Jiwan was mutated in favour of 
his widow Musammat Chandan. It was 
distinctly stated in the mutation order that 
Musammat í handan had inherited the 
property of her husband Jiwan the last 
male holder, on the usual widow's life 
estate. 

The allegations in the plaint were that 
the plaintiffs werethe collaterals of Jiwan 
in the 7th decree, that Jiwan had left 
a son Phula Singh who had died a few 
hours after his death, that Musammat 
Lachhmi was therefore the sister of the 
last male holder, and was not entitled to 
succeed to the property in dispute in 
preference to the collaterals. It was further 
alleged that even if Jiwan be regarded as 
the last male holder his widow could not 
gift the property in dispute to his dau- 
ghter. The defendants pleaded, inter alia, 
that the plaintiffs were not the collater- 
als of Jiwan, that Phula Singh had died 
before his father, and that the plaintiffs 
were not entitled to challenge the aliena- 
tion made by Musammat Ohandan, defend- 
ant No. 2, as Musammat Lachhmi, de- 
fendant No. 1, was entitled to succeed 
to the property of her father in preference 
to the plaintifis. 

The trial Court held that Phula Singh 
had died in the lifetime of his father, and 
that Jiwan was therefore the last male 
holder of the property indispute. It was 
further found that the property was not 
ancestral qua the plaintiffs, and that the 
daughter was entitled to succeed in pre- 
ference to collaterals of the 7th degree 
with respect to this property. On these 
findings the plaintiffs’ suit was dismissed. 
The plaintiffs have preferred an appeal to 
The learned Counsel for the 
had been 
established that Jiwan died on the morn- 
ing of March 29, 1907, that his son Phula 


“Singh died on the evening of the same 


day, and that in these circumstances, 
Phula Singh must be regarded as the 
last male holder. It is established by 
the death certificates placed on the record 
that both Jiwan ands Phula Singh 
died on the same day, and that the re- 
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ports of their deaths were made on the 
April 2. The witnesses for the appellants 
allege that Jiwan died in the morning and 
Phula Singh died in the evening, while 
the witnesses for the respondents depose 
to the contrary. This oral evidence, in 
my opinion, is worthless. The order of 
mutation, however, shows conclusively that 
at the time of mutation Jiwan was re- 
corded as the last male holder, and that 
the property was mutated in favour of 
Musammat Chandan as the widow of Jiwan 
and not as the mother of Phula Singh. 
The lower Court was therefore right in 
deciding that it had been established that 
Jiwan was the last male-holder of the 
property in dispute. 

- It was next contended by the learned 
Counsel for the appellant that under the 
Oustomary Law of the Gujranwala District, 
collaterals of the 7th degree were entitl- 
ed to execlude the daughter even with 
respect tothe self-acquired property of a 
sonless proprietor. Reliance was placed in 
this connection on question 47 of the 
riwaj-t-am, which may be quoted in ex- 
tenso: 

“Q.—Under what circumstances are daughters 
entitled to inherit (1) the immovable or ances- 
tral, (2) the movable or acquired property of 
their father ? 

Do they inherit in the presence of son or 


widow or near male kindred of the deceased ? If 
so, to what extent and for how many genera- 


tions is the right of near male kindred superior 
to that of a daughter?” 

“A.—In no case can a daughter inherit.” 

It was maintained bv the learned 


Counsel that, in view of this answer, the 
onus ought to have been placed on the 
daughter toshow that she was entitled to 
succeed to the self-acquired property of 
her father in preferenceto the collaterals. 
In my opinion, this contention has no force. 
The answer must be governed by the word- 
ing of the question and the question clearly 
refers to succession by the near male kindred 
to the property left by a sonless proprietor. 
Collaterals in the 7th degree can, in no 
circumstances, be regarded as coming 
within the category of “near male kindred.” 
The riwaj-t-am, is therefore of no assist- 
ance tothe appellants. It has been ob- 
served in para. 23 of Rattigan’s Digest 
of Customary Law that with regard to the 
self-acquired property of her father the 
daughter is generally preferred to col- 
laterals. This being the general custom all 
over the Province, the onus lay heavily 
on the plaintiffs to show that they were 
entitled to exélude the daughter from 
succession in the present case. 
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The plaintiffs have not produced a single 
well-ascertained instance, wherein collater- 
als of the 7th degree have excluded the 
daughter of the last male holder ‘from 
succession to non-ancestral property. The 
oral evidence produced by the parties 15 
worthless; the witnesses produced by the 
collaterals merely depose that collaterals, 
however remote, exclude daughters, while 
the witnesses produced by the daughter 
state that with respect to self-acquired 
property daughters are preferred to col- 
laterals. On behalf of the daughter, how- 
ever, two judgments have been produced, 
wherein it has been held that amongst the 
Jats of Gujranwala District the daughter 
is entitled to succeed to theself-acquired 
property of her father in preference to 
collaterals inthe 7th degree. It was held 
by Mr. Ganga Ram, District Judge, Guj- 
ranwala, in his judgment dated January 9, 
1923, in Sunder Singh v. Musummat 
Taban, that according to the custom 
prevailing amongst the Jats of Gujranwala 
District, the daughter was entitled. to 
succeed to theestate of her father 1n pre- 
ference tothe reversioners ofthe last male 
holder in the 7th degree. In the case of 
Karm Singh v. Musammat Sant Kaur, deci- 
ded by a Divisio? Bench of this Oourt, 
on June 16, 1930, (Civil Appeal No. 2539 of 
1926), collaterals in the fourth degree were 
excluded from succession by the daughter of 
the last male holder with respect to non- 
ancestral property. In fact, the point was 
conceded by the Counsel appearing on be- 
half of the collaterale in that case. Besides 
these two judgments, the learned Counsel 
for the respondents relies on a Division 
Bench ruling of this Court reported as 
Ilahi Bakhsh v. Ghulam Nabi (1). . It was 
held in this case that by custom among 
the Jats of Gujranwala District, collaterals 
ofa sonless proprietor had no right to 
succeed to his self-acquired property in 
preference to his daughter or predeceased 
daughter's son. The riwaj-i-am of, the 
Gujranwala District was subjected to care- 
ful scrutiny, and it was observed that 
this riwaj-t-am was an imperfectly compil- 
ed document, and did not correctly record 
the custom prevailing in the District in 
several important particulars. Reliance 
was placed inthis ruling on a judgment 
of the Punjab Chief Court, reported as 
Wazira v. Musammat Maryan (2), wherein 


(1) 14 Lah. 404; 141 Ind. Oas. 573; AI R 1933 Lah. 
466; Ind. Rul. (1933) Lah.141 34 P 1. R 129, f 
(2) 42 Ind. Cas, 356; A I R1918 Lah. 228; 84 PR 
1917; 151 P W R 1917, 


a aga Ore — ma aaa - 


1935 


it was held that the daughter of a sonless 
Jat proprietor of the Gujranwala District 
was’ entitled to succeed to the self-acquir- 
ed property of her father in preference to 
collaterals of the fourth degree. 

The above-mentioned four judicial inst- 
ances, in my opinion, conclusively establish 
that so far as self-acquired property is con- 
cerned, the Jatsof the Gujranwala District 
follow the custom prevalent generally in 
this Province, whereby daughters exclude 
colluterals from succession with regard to 
non-ancestra] property. As remarked 
above, the collaterals have not been able to 
establish a single instance to the contrary. 
For the reasons given above, I hold that 
the decision of the lower Court is correct, 
and I. would, therefore, dismiss this appeal 
with costs. 

Tek Ghand, J.—I agree. 

N. Appeal dismissed. 


LAHORE HIGH COURT 
Miscellaneous First Appeal No. 574 
of 1924 
October 2, 1934 
CoLpsTREan, J. 
PIARA LAL— Dergnpsnt— APPELLANT 
versus 
Messrs. BULAQI MAL & SONS 
— PLAINTIFFs— RESPONDENTS 
Mortgage—Preliminary decree expressly directing 
defendant to pay moneyin Court—Money not paid— 
Court, if can pass final order—Payment out of 
Court, tf can be recognized—Civil Procedure Code 
(Act V of 1908), O. XXIII, r. 3. ; 
Where a preliminay decree expressly directs th 
defendant to make payment into Court, the Court is 


bound to pass a final decree for sale if the money ` 


has not been paid in the manner directed by the 
preliminary decree, and cannot be asked to recognise 
a payment out of Court as an adjustment, compro- 
mise or satisfaction under O, XXIII, r. 3, Oivil Pro- 
cedure Code. Durga Devt v. Nand Lal (2) and 
Adari Sanyasi v. V. Nookalammal (5), relied on, 
Mangar Sahu v. Bhatoo Singh (4), not followed, 
Promotha v., Khetra Mohan (3), distinguished. 


Mise. F. A. from an order of the Senior 
Sub-Judge, Sheikhupura, dated March 3, 
1934, 


Mr. R. C. Manchanda, 
lant. 

Mr. Tirath Ram, forthe Respondents, 

Judgment.—On March 18, 1933. Bulaqi 
Mal and Sons, Lahore, obtained a pre- 
liminary decree in a mortgage suit for 
Rs. 22,515 with future interest at 6 percent. 
against Piara Lal of Sheikhupura. The 
date fixed for payment of the amount due 
was August 17, 1933. On November 1, 
1933, the decree-holder applied to the 


for the Appel 
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Senior Subordinate Judge, Sheikhupura, 
for the passing of a final decree, Piara 
Lal then set up a private adjustment 
alleged to have been made on April 13, 
1933, according to which it had been 
agreed betweenthe parties that the amount 
payable by the judgment debtor would 
be Rs. 22,000 only and that this amount 
should be paid in half-yearly instalments 
of Rs. 1,060. The effect of this alleged 
agreement was to postpone the payment 
of the debt for more than ten years and 
to deprive the decree-holder of his future 
interest :nd costs. It wasalso alleged by 
Piara Lal that Rs. 2,000 had been paid 
by the judgment-debtor to Bulaqi Mal in 
accordance withthe agreement. The judg- 
ment-debtor asked the Court to record 
the agreement as a compromise 
and passa final decreein accordance with 
its terms. Bulaqi Mal, the decree-holder, 
admitted that hehad received Rs. 2,000 
in part satisfaction of his debt, but denied 
that there had been any compromise or 
adjustment as alleged by the judgment- 
debtor. The learned Senior Subordinate 
Judge, following Banarsi Das v. Nathu Mal 
(1) and Durga Devi v. Nand Lal (2) held 
that he had no power to make an enquiry 
in respect of the alleged compromise or to 
record it as requested by the judgment- 
debtor. He accordingly dismissed the 
latter’s application and granted the plaint- 
iff a final decree deducting, however, the 
amount of Rs. 2,000 from the amount 
payable under the preliminary decree as 
the decree-holders did not claim to be 
entitled to this amount. 

Against this decision Piara Lal has 
appealed. Mr. R. O. Manchanda on his 
behalf frankly admits that the learned 
Senior Subordinate Judge was bound by 
the rulings cited. He contends, however, 
that a view contrary to these rulings has 
been expressed bythe Calcutta and Patna 
Courts in Promotha v. Khetra Mohan (3) 
and Mangar Sahu v. Bhatoo Singh (4), and 
he asks me in view of this conflict of 
opinion to refer the point at isssue toa 
Division Bench of the Court. The Oalcntta 
ruling related to s. 29, Transfer of Pro- 
perty Act, the provisions of which allowed 
payment out of Court. The Patna case 
certainly supports Mr. R. O. Manchanda’s 

(1) 16 Ind. Gas. 987; 12 PR 1913; 821PWR 
1912; 276 P L R 1914. 

(2) 136 Ind. Oas. 732; A I R 1932 Lah. 231: 33 P L 
R 138; Ind. Rul. (1932) Lah, 268. 


(3) 29 0651. 
(4) 57 Ind, Oas. 473; A I R 1920 Pat. 731;5 P L J. 
672, 
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contention that O. XXIII, r. 3, Oivil Pro- 
cedure Code, allows a Court to make an 


enquiry into an alleged adjustment after 
a preliminary decree has been passed. 


` The question of the applicability of this rule 


in a case like this was, however, considered 
by a Division Bench of this Court in 
Durga Devi v. Nand Lal (2) at p. 232*. 
After remarking that there could be no 
doubt that O. XXI, r. 2, was confinéd in 
its operation to execution proceedings 
and had no application to proceedings to 
obtain a final decree for sale upon a 
mortgage, the Bench went on fo point out 
that where a preliminary decree expressly 
directs the defendant to make payment 
into Court the Court is bound to pass a 
final decree for sale if the money has not 
been paid in the manner directed by the 
preliminary decree, and cannot be asked to 
recognise a payment out of Court as an ad- 
justment, compromise or satisfaction under 
O. XXIII, r. 3. The same view was taken 
by the Madras High Court in Adar 


_ ~Sanyasi v. V. Nookalammal (5). 


The learned Senior Subordinate Judge's 
decision is in accordance with the rulings 
of this Court and is, therefore, correct. I 
see no necessity for further consideration 
ofthe matter by a Division Bench and 
I dismiss the appeal with costa, 


D. Appeal dismissed. 

(5) 131 Ind. Cas, 487; AI R 1981 Mad. 592; 54 M 
708; Ind. Rul, (1931) Mad. 535; 34 L W 556. 

*Page of A. I. ki, 1932 Lah.—[Ed.] y 





MADRAS HIGH COURT 
Second Civil Appeal No. 362 of 1931 
March 7, 1935 
VARADACHABIAR, J. 
TIRUMALA NARAYANASWAMI 
— PLAINTIFF—APPELLANT 
versus 
ADABALA NARAYANASWAMY 
AND aANOTRER— DEFENDANTS 


—RESPONDENTS 

Cin Procedure Code (Act V of 1908), ss, 11, 47 
— Proceeding under 8 47—Party directed to file 
regular suit— Institution of suit—Objection to main- 
tainability of suit—Res judicata—LHstoppel. 

Where a person who was a party to a decree for 
partition applied for removing an obstruction to 
delivery of possession and the Oourt decided that 
the matter did not fall within the purview of s. 47, 
Civil Procedure (ode, and directed him to file a 
regular suit, and when he filed a regular suit it 
was contended that the suit was not maintainable 
but only an application under s. 47, Civil Procedure 
Code, lay ; 

Held, the previous order of | the Court was res 
*judicata and the fact that the defendants’ Counsel 
nad not persisted in this objection in the previous 
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case could not affect the question of- res judicate 
though it may bean answer to a possible plea of 
estoppel ; a 

Held, further, that the fact that the defendants 
could not have appealed from the previous order ag 
it was in their favour was also immaterial and 
could not affect the finality of that order. Kuppanna 
A TUNOM y. Kumara Kavindan (1), distinguish- 
ed. s 

S.C. A. against the decree of the Court 
ofthe Suberdinate Judge of Amalapuram 
in Appeal Suit No. 58 of 1925, preferred 
against the decree of the Court of the 
District Munsif of Razole in Original 
Suit No. 300 of 1922. 

Mr. 2. Rama Rao, for the Appellant, 

Mr. T. Satyanarayana, for the Respond- 
ents. 

Judgment.—The only point for con- 
sideration in this second appeal is whether 
the suit is barred by 3.47 of the Civil 
Procedure Code. That objection arises 
with reference to the fact that ‘the 
plaintiff obtained’ a decree for partition 
and possession in O. S. No. 24 of 1919 
on the file of the Additional District 
Munsif’s Court, Rajahmundry, and that 
when he went to take possession. of his 
share in execution thereof, he was obstruct- 
ed by the present contesting defendants, 
When he filed ,an application in the execu- 
tion department to remove the obstruc- 
tion he was referred to a regular suit. 
The plaintiff appealed against that order 
and after an elaborate discussion of the 
question, the learned Subordinate Judge 
who heard that appeal was of opinion 
that the case did not fall under s. 47 
of the Civil Procedure Code and held that 
the plaintiff's remedy was by a regular 
suit and not by way of appeal. The 
plaintiff has accordingly brought the 
present suit. 

A number of issues were framed in the 
ease and after a trial the Court of first 
instance dismissed the suit on the merits. 
But on appeal the learned Subordinate 
Judge has confined himself to the question 
of the objection unders. 47 and dismissed 
the suit on that ground. ` In his opinion 
the order of the Subordinate Judge on 
the previous occasion was erroneous and it 
was the duty of the plaintiff to have 
appealed against that order and not filed a 
separate suit. 

I am unable to agree that it is open’to 
the learned Subordinate Judge now to 
take this course, It is no doubt true that 
when the matter was before the Sub- 
ordinate Judge in the execution appeal, 
Counsel appearing for the present contest-. 
ing respondents did not himself wish to 
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‘of the very order passed in the case. 
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persist on the objection asto the non- 
maintainability of the appeal, but the 
Court discussed the question in a judg- 
ment which is binding upon both the 
parties and held that the plaintiff's proper 
remedy wasto file a suit and not by way 
of appeal unders.47. It may be that the 
withdrawal of that objection by defendant's 
Counsel may remove a possible plea of 
‘estoppel’ as it is sometimes put but it 
certainly will not take away the conclu- 
sive character of the adjudication pro- 
nounced by the learned Subordinate Judge 
on the execution appeal. 

On behalf of the respondents in the 
present proceeding, reliance has been 
placed upon a case in Kuppanna Kavundan 
v, Kumara Kavindan (|). But ihat is 
really not analogous to the present case. 
The second proceeding there was not one 
taken in accordance with the direction 
given inthe order on the first proceeding. 
There was hence no question of the 
finality of that order as between the 
parties. In one proceeding the Court had 
held that no appeal lay. In another 
similar proceeding at a later stage, it 
was argued that that adjudication operated 
as res judicata between the parties for 
the purpose of deciding that no appeal 
would le even in the second proceeding. 
That is not the question here. 


It was next argued that as the defend- 
ants could not have appealed against the 
order ofthe learned Subordinate Jtdge 
on the previous occasion, there can be no 
res judicata, This contentionis not well 
founded, There are no doubt cases where 
it has been held that if the decreein a 
case is in favour of a party, any incidental 
findings in the course of the judgment 
which may he adverse tothe successful 
party will not constitute res judicata in 
subsequent proceedings. That is mate- 
rial only when a finding on a particular 
issue is pleaded as res judicata, not when 
the Court has got to deal with the finality 
In 
the present case, the final order itself was 
that the plaintiff must seek his remedy 
by @ separate suit and that order is con- 
clusive as between the parties. The 
appeal is, therefore, allowed and the case 
sent back to the lower Appellate Court 
for disposal on the merite. Refund of 
court-fee on the Memo. of Appeal will be 
allowed. 


(1) 34 M.450; 7 Ind. Cas. 418; 8M L T 240; (1910) 
MW N 574; 20ML J 961. 
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The costs of this appeal will abide and 
follow the result. 
A. Appeal allowed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 171 of 1928 
May 10, 1934 
' Ranai Lat, J. 
INDAR SINGH AND ofages—DEFENDANTS 
— APPELLANTS 
Versus 

JAI SINGH AND oTaERS—PLAINTIFRS 

AND OTHERS—D EFENDANTS—RESPONDENTS 

Wajib-ul-arz—Provision that village cattle were 
to graze on common land of village without distine- 
tion of proprietors or non-proprietors — Whether takes 
away right of proprietors to partition shamilat — 
Practice—Issues, framing of—Parties aware of real 
contest—No clear issue as to sufficiency of area 
reserved—Non-framing of issue, effect of. 

A provision in the wajib-ul-arz to the effect that the 
village cattle were to graze upon the common land of 
the village without distinction of proprietors or 
non-proprietors, does not take away the right of 
the proprietors to partition the shamilat and bring 
it under cultivation if they desire to do so, pro- 
vided a sufficient area is left for the necessary cat- 
tle of the non-proprietors to graze on. 

Wherein a suit to obtain an injunction restraining 
the defendants, who are occupancy tenants in the vil- 
lage, from grazing their cattle on the land in suit which 
belongs to the plantiffs and which fell to their share 
at a partition of the shamilat, the Court has framed no 
issue as tothe sufficiency or otherwise of the area 
reserved for grazing purposes, but the parties appa- 
rently are fully aware as to what the real contest bet- 
ween them is, there can be no complaint made on this 
score, 


5. C. A. from the decree of the District 
Judge, Hoshiarpur, dated October 10, 1927, 
affirming that of the Subordinate Judge, 
Fourth Class, Una, dated May 30, 1927. 


Mr. Nanak Chand, for the Appellants, 

Mr. Shamair Chand, for the Respondents, 

Judgment.—This appeal arises out of 
a suit to obtain an injunction restraining 
the defendants, who are oocupancy tenants 
in the villege, from grazing their cattle on 
the land in suit which belongs to the 
plaintiffs and fell to their shareat a par- 
tition of the shamizlat. According to the 
wajib-ul-arz the village cattle were to 
graze upon the common land of the vil- 
lage without distinction of proprietors or 
non-proprietors. It is, however, well es- 
tablished that such a provision does not 
take away the right of the proprietors to 
partition the shamilat and bring it under 
cultivation if they desire to do so provided 
a sufficient area is left forthe necessary 
cattle of the non-propriefors to graze on. 
In the present case the Courts below have 
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concurred iv holdingthat a sfficient area 
has been left for that purpose. 

The learned Counsel for the appellants 
urged that there was no materisl on the 
record on which such a finding could be 
arrived at. 
as to sufficiency or otherwise of the area 
reserved for grazing purposes was 
framed but the parties were ap- 
parently fully aware as to what the real 
contest between them was. The trial 
Court considered the number of animals 
in the village and came to the conclusion 
that the area left as the grazing ground 
was sufficient. In appeal before the Dis- 
trict Judge the finding as to the suff- 
ciency of the area was. challenged but 
it was not contended that the parties had 
no opportunity of producing their evidence 
on that point before the Court. The Dis- 
trict Judge afler considering the material 
on the record upheld the finding of the 
lower Court. In further appeal to this 
Court, it is not urged that the defendants 
were in any way prejudiced by the absence 
of a specific issue as to the sufficiency 
of the area required for grazing purposes. 
Under these circumstances it is not open 
to this Court to consider whether the find- 
ing of the Courts below that the area is 
sufficient is correct or not. 

There is no other point urged before 
me. J dismiss the appeal with costs. 


N. Appeal dismissed. 
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LAHORE HIGH COURT 
Miscellaneous Second Civil Appeal No. 1634 
of 1932 
October 4, 1934 
Din Monamman, J. 
MUNICIPAL COMMITTEE, ABOHAR— 
J)JEFENDANT—APPELLANT 
VETSUS 
MEGH RAJ AND OTHKERS-— PLAINTIFFS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s.115, O. 
XLI, r. 23—Appellate Court setting aside lower 
Court's order and remanding suit with re-framed 
issue with directions to take further evidence if neces- 
sary—Order, if legal—Appeal, whether lies—Order, 
if can be set aside under s. 115. 

Where the Appellate Court sets aside the lower 
Court's order aud remands the suit with an issue 
re-framed, with directions to take further evidence 
if necessary, the order is illegal and not appealable 
as itis not one under O., XLI, r. 23, Civil Procedure 
Oode. 

[Th order was seb aside by the High Court in 


exercise of its powers under s. 115, Civil Procedure 
Qode.] l 
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It is true that no clear issue - 
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Misc. S. ©. A. from an order of the Ad- 
ditional District Judge, Ferozepore, dated 
July 19, 1932. 

Mr. Jagan Nath Aggarwal for the Ap- 
pellant, 

Mr. D.C. Ralli for Mr. 
for the Respondents. 

Judgment.—A_ preliminary 
has been raised by Mr. 
competency of the appeal. He contends 
that the order under appeal is not an 
order under O. XLI r. 23, Oivil Proce- 
dure Code and no appeal lies, as O. XLIII, 
r. l (u), contemplates appeals from an 
order under r. 23, O. XLI, only and 
from no other order. He relies on Jagathari 
Saha v. Medint Mohan Burdhan (1) and 
Wisakht Ram v. Alawal (2). In the former 
case a Bench of the Calcutta High Court 
considered the point and came to the 
conclusion that the order in question pur- 
ported to be and was, though irregular 
in form, in substance one under r. 25, 
and, therefore, the appeal was dismissed. 
Similarly in the latter case, Moti Sagar, 
J., came to the conclusion that the order 
then before him did not come within the 
purview of O. XLI, r. 23, and held the 
appeal not maintainable. 

Mr, Aggarwal, On the other hand, 
strenuously contends that the learned 
District Judge in setting aside the order 
of the lower Court, purported to act under 
O. XLI, r. 23, only, for, under no other 
provision of the Civil Procedure Code, 
could he pass such an order. He is, however, 
compelled to agree that the order. as it 
stands, is illegal, and it is, therefore, that 
he prays in the alternative that if his 
appeal is not held to be competent, his 
memorandum of appeal be treated as a 
petition for revision and the illegality of 
the order be set right. The order of the 
learned District Judge was passed in the 
following terms: 

“For all these reasons, I am of opinion that 
the order of the lower Court should be set aside, 
and the case remanded for re-trial in the light of 
the above remarks, Issue No. 1 is re-framed in the 
following terms: 


“1. Is the land in suit a part of the public way ? 
O. P on defendant.” 

“The defendant should be given.an opportunity 
of adducing fresh evidence on this issue and the 
plaintiffs should be given the chance of rebutting 
the defendant's case, The evidence that is already 
on the record should also be considered.” 


Now, it is obvious that this order ig 


Manohar Lal, 


objection 
Ralli as to the 
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quite illegal. The learned District Judge 
appears to have been confused and while 
exercising his powers under one provision 
of law, he adopted the procedure of a 
totally different provision of law. The first 
rule dealing with the remand of cases by 
Appellate Courts is r. 23, O. XLI. 
Under that rule an Appellate Court is 
empowered to reverse a decree in appeal 
and by order, remand the case, and further 
direct what issue or issues shall be tried 
in the case so remanded. Where the evi- 
dence upon the record is sufficient to 
enable the Appellate Court to pronounce 
judgment, it can re-settle the issues, if 
necessary, and finally determine the suit 
itself notwithstanding that the judgment 
of the Court below has proceeded wholly 
upon some ground other than that upon 
which the Appellate Court proceeds. This 
is provided for by r. 24, O. XLI, Civil 
Procedure Code. Where, however, the Court 
below has omitted to frame or try any 
issue or to determine any question of fact, 
which appears to the Appellate Court 
essential to the right decision of the suit 
upon the merits, the Appellate Oourt is 
empowered to frame issues and refer the 
same for trial to the Court below with a 
direction to take the “additional evidence 
required, In these circumstances, the Ap- 
pellate Court retains the appeal in its 
own .hands, but merely refers the newly 
framed issues for trial to the Court below 
without reversing or setting aside the 
order under appeal. This provision of law 
is contained in r. 25, O. XLI, Civil Pro- 
cedure Code. 

As indicated above, the order of the 
learned District Judge is illegal on the 
very face of it and cannot, under any 
circumstances, be maintained. If I merely 
hold that no appeal lies, it would amount 


. tothe retention of the illegal order as it 


stands. I, therefore, in exercise of my 
powers under s. 115, Civil Procedure Code, 
set aside the illegal order passed by the 
learned District Judge, so far as the 
reversal of the order of the lower Court 
is concerned, and direct that an order in 
accordance with law be passed, I dismiss 
the appeal on the ground that it does not 
lie, and, in the circumstances of the case, 
costs will abide the event. 
D. Order accordingly. 


KYU WAH v. EMPEROR (RANG.) 87 


RANGOON HIGH COURT 
Criminal Revision No. 186 of 1935 
May lo, 1935 
DUNKLEY, J. 

KYU WAH AND OTAERS— APPLICANTS 
VETSUS 
EMPEROR—OppositE PARTY 
Burma Gambling Act (I of 1899), ss. 7, 11, 12, 
13 (c)—Presumption arising wader s, 7—Conviction 
cannot be under 3. 13 (c) but under s. 11 ors, L2— 
Persons found around table, writing —Held, presump- 

tion under s.7 rebutted, 

The presumption arising under s. 7 Burma Gambl- 
ing Act,is that the place entered is used as acom- 
mon gaming house and the persons found therein 
were present for the purpose of gaming. Oonsequ- 
ently on this presumption tke only offences of which 
the persons found inthe place can be convicted 
are offences under s. 11 or s,.12o0f the Act, and not 
under s. 13 (c). 

Where the persons were found seated round a 
table inside a Ohinese temple, which was raided 
and all that they were doing was writing ; 

Held, that any presumption which might arise 
under s.7, Burma Gambling Act, was rebutted. 

Or. R. from an order of the Eastern Sub- 
Divisional Magistrate, Rangoon, dated Feb- 
ruary 18, 1935. 

Mr. Lambert, for the Crown. 

Order.— The three applicants have 
been convicted by the Eastern Sub- 
Divisional Magistrate of Rangoon, of an 
offence unders. 13 (6, Burma Gambling 
Act, namely, promoting the game of ti 
by collecting stakes. The place where the 
applicants were arrested was entered under 
a warrant issued under the provisions of 
s. 6, Burma Gambling Act, and the 
Magistrate has purported to convict the 
applicants in consequence of the presump- 
tion arising under s. 7 


It is urged on behalf of the applicants, 
and correctly urged, that the applicants 
cannot be convicted of an offence under 
s. 13 (e) by reason of the presumption 
allowed by s.7, Burma Gambling Act. The 
presumption arising under s. 7 is that 
the place entered is used as a common 
gaming house and the persons found therein 
were present for the purpose of gaming. 
Consequently on this presumption the 
only offences of which the persons found 
in the place can be convicted are offences 
under either s. 11 or s. !2 of the Act. 
These sections obviously have no application 
to the present case, and, in fact, any 
presumption which might arise under 
s. 7 was rebutted in the present case by 
the admission of the prosecution that the 
three applicants were found seated round 
a table inside the raided place, which was 
a Chinese temple, and that all that they . 
were doing was writing, 


88 MOHAMMAD ALI vV. SALIG RAM (LAH) 


The Assistant Government Advocate for 
the prosecution admits that the conviction 
has been based on a wrong ground, but 
he urges that there was sufficient direct 
evidence in the shape of documents, which 
were exhibits at the trial and which wee 
found at the time of the raid, to justify 
the conviction of the applicants for an 
offence under s. 13 (c), Gambling Act. I 
am prepared to accede to this contention, 
because these three applicants were found 
seated at a table and on the table 
were a book in Chinese charactere, which 
is a book in daily use by a canvasser for 
punters at the eighty-word game, lists of 
words which had been chosen by punters 


‘for drawings, and a printed list of the- 


eighty words used in this game being, so 
I understand, a sort of voucher which was 
given to the persons who bought chances 
in the game. A piece of paper on which 
were written in Chinese certain numbers 
connected with the gume was actually re- 
covered from the hand of the applicant, 
Kyu Wah. These documents make: it 
clear that the three applicants were actually 
engaged in promoting the eighty-word game 
at the time when the raid was made and 
therefore they were rightly convicted. I 
understand that the profits from this game 
are enormous, and, consequently, the large 
fines to which the applicants have been 
sentenced were justified. I cannot under- 
stand why the Magistrate has fined the 
applicant Kyu Wah, twice ss much ashe 
has fined either of the other applicants, 
and he has given no reason for this 
distinction. 

The applications of the applicants, Ah 
Khone and Ay Yi, are dismissed, In the 
ease of the applicant, Kyu Wah, his con- 
viction is upheld but the fine is reduced 
to Rs. 100. 


D. Applications dismissed. 





LAHORE HIGH COURT 
Miscellaneous Second Civil Appeal 
No. 1590 of 1933 
June 18, 1934 
ABDUL RASHID, J. 

M( HAMMAD ALI- JuDGMENT-DEBTOR 
—APPELLANT 
VETSUS 
Mastek SALIG RAM AND oruprs— 
DECREE-HOLDER AND JUDGMENT-DEBTORS— 


RESPONDENTS 
Civil Procedure Code (Act V of 1908), s.47— 
Damage to mortgaged property _ by judgment-debtor 
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. ; g 
before confirmation of sale—Decree-holder becomin 


auction-purchaser.— Question of damage, if falls within 
P ; 


. 47 

Where the damageto the mortgaged property was 
caused by the judgment-debtor before the sale in 
favour of the decree-holder was confirmed by the 
executing Court, that is, the damage that the dec- 
ree-holder suffered was suffered by him before he’ 
became the auction-purchaser and the decree-holder 


applied for a decree tothe Executing Court for loss 
thereby caused : 


Held, that the question with regard to the damage 
caused to the mortgaged property was one which fell 
within the purview of s. 47, Civil Procedure Code. 


Misc. 8. C.A, from the order of the District 
Judge, Jullundur, dated April 19, 1933. 

Mr. 5. C Manchanda, for the Appellant. 

Mr. Achhru Ram, for the Respondents. 

Judzment.—The material facts of the 
case for the purpose of this appeal may be 
briefly stated as follows: On November 
28, 1930, Salig Ram obtained a decree for 
Re. 3,825-2 6 against Mohammad Ali on the 
basis of a mortgage deed. On Jannary 2, 
1931, Salig Ram took out execution of the dec- 
ree in order to get the mortgaged property 
auctioned. On August 6, he ` applied 
for permission to bid at the sale and the 
permisssion was granted by the executing 
Court. On Novermber 7, the sale of 
the mortgaged property in his favour was 
confirmed by the Executing Court. He 
purchased the property for Rs. 3,000. 
On June 6, 1932, he presented an ap- 
plication to the Executing Court to the 
effect that Mohammad Ali, judgment- 
debtor, had removed the door frames, etc.. 
of the mortgaged property, and that this 
had caused him a lose of Rs. 390-4-0. He 
prayed that a decree for this amount may 
be passed against Mohammad Ali. The 
executing Court recorded some evidence 
and appointed a local Commissioner to 
assess the damage caused by the judgment- 
debtor to the mortgaged property. On 
December 3, 1932, a decree for Rs. 390-4-0 
in favour of Salig Ram against Mohammad 
Ali was passed by the Executing Court. 
Mohammad Ali, judgment-debtor, appealed 
to the learned District Judge but his appeal 
was dismissed and the decision of the trial 
Court was affirmed, He has preferred a 
second appeal to this Court. 

The learned Counsel for the appellant 
contended that on November 7,931, Salig 
Ram, decree-holder, had become an auction- 
purchaser of the property in dispute and 
that since that date he had lost the status 
of a decree-holder. It was maintained that 
in these circumstances any question arising 
between Salig Ram on one side and Mcham- 
mad Ali on the other could not be said to 
bea question relating to the discharge of 


- auction-purchaser. 


1935 
satisfaction of the decree and s. 47, 
Civil Procedure Code, had therefore no ap- 
plication. Reference was made in this 
copnection to Chitaley’s Civil trocedure 
Code, p.446, where it was observed that: 

“where the decree-holder himself becomes the pur- 
chaser in execution of a decree obtained by hin, it 
has been held by the High Courts of Madras and 
Caleutta, the Chief Court of Oudh,and the Courts of 
the Judicial Commissioners of Nagpur and Sind 
that he retains his character of a party to the 


suit and does not divest himself of his 
character as such by reason cf his hav- 
ing become the purchaser, A question, therefore, 


arising between the decree-holder purchaser and the 
judgment. debtor in respect of the purchase is, accord- 
ing to this view, one ‘between the parties to the suit.’ 
On the other hand, the High Courts of Allahabad, 
Bombay, Lahore and Patna hold that there is no 
distinction between a decree-holder purchaser and a 
stranger purchaser and that the fact of his being a 
party to the suitis only an accident which will not 
have the effect of making his position better or worse 
than that ofa stranger purchaser.” 


The conflict existing between the different 
High Courts on this point, however, does not 
appear to me to affect the decision of the 
question involved in the present case. Ac- 
cording to the finding ofthe learned District 
Judge the damage to the mortgaged pro- 
perty was caused by judgment-debtor 
before November 7, 1933, when the sale in 
favour of the decree-holder was confirmed 
by the Executing Court. Therefore the 
damage that the decree-holder suffered was 
suffered by him before he becume the 
On the date the damage 
was caused it cannot be said that he had 
divested himself of the status of the decree- 
holder. For the reasons given abcve, I 
hold that the question with regard to the 
damage caused to the mortgaged property 
was one which fell within the pu:view of 
s. 47, Civil Procedure Code. I therefore 
affirm the decision of the Courts below and 
dismiss this appeal with costs. 

D. Appeal dismissed. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
First Civil Appeal No. 134-20 of 1934 
April 25, 1935 
MIDDLETON, J. C. AND ALMOND, A. J.C. 
Fira SHBK MUHAMMAD KHAN 
.- ZAMANUDDIN KHAN PLAINTIFFS — 
i APPELLANTS 


VETSUS 
Firuw MIAN HAJI AHMAD GUL ABDUL 
AZIZ AND OTRERS— DEFENDANTS— 
RESPONDENTS. 
Promissory  note—Presentment—Note payable in 
Peshawar—Held, payable at specified place—Negoti- 
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able Instruments Act (XXVI of 1881), ss, 64, 69— 
Words “other parties thereto” in s. 64, whether mean 
parties other than maker—Mere demand of money, 
whether presentation—Plaintiff not alleging present- 
ment in plaint—Whether can be allowed to prove 
it, 

Negotiable instruments are generally made payable 
at a particular town. Where, therefore, a note is 
payable in Peshawar, it is payable at a specified 
place within the meaning of s. 64, Negotiable Instru- 
ments Act, 

In the case of a promissory note, the words “ the 
other parties thereto“ do not mean parties other 
than the maker of the promissory note for in s. 69 
it is specifically laid down that a promissory note 
made payable ata specified place must, in order to 
charge the maker thereof, be presented for payment 
at that place. 

A mere demand for the money does not amount 
to presentment of the note; the holder must exhibit 
the note and offer to hand it over on receiving pay- 
ment. 

In a suiton a promissory note payable at a speci- 
fied place, the plaint contained no allegation of pre- 
sentment : 

Held, that the plaintiff could not be given an op- 
portunity ofpioving presentment. 


Mr. Abdul Qayum Khan, for the Appel- 
‘lant, 

Messrs. Saaduddin Khan and Abdul Latif, 
for the Respondenta. 


Judgment.—In this case the plaintiff 
firm Sher Muhammad Khan Zamanuddin 
Khan sued Mian Haji Ahmad Gul Abdul 
Aziz for Rs. 8,750 on the basis of a 
pro-note for Rs. 7,000 bearing interest. 
In para. 4 of the plaint it was alleged 
that the amount was-demanded from the 
defendant several times verbally and 
in writing and eventually a 
telegraphic notice was given to the defen- 
dant firm but it gave evasive answers. 
The defendants resisted the suit both on 
merits and on legal grounds. The legal 
ground with which we are now concerned 
is that the suit could not succeed as the 
promissory note had not been presented 
for payment. The promissory note itself 
purports to be payable in Peshawar. Issue 
No. 2 which was framed by the learned 
trial Judge was to the following effect: 
“Whether the suit is bad on account of 
non-presentment of the document for pay- 
ment?” On this issue the learned trial 
Judge found that in view of the provi- 
sione of s. 64, Negotiable Instruments 
Act, and the case reported as Jagannath 
Luthra v. Dewan Chand 135 Ind. Cas. 
598 (1) presentment was necessary and 
for this reason he dismissed the plaintiffs’ 
suit and directed the parties to bear their 
own costs. The plaintiffs have presented 
an appeal to this Oourt and two matters 


(1) 135 Ind. Cas. 598; A IR “1931 Lah. 758; Ind. Rul. 
(1932) Lah 134; 33 P L R 639, 
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are raised in the grounds of appeal, The 
first is that presentment was not neces- 
sary and the second is that even if pre- 
sentment were necessary, the plaintiffs 
were given no opportunity of proving that 
presentment had in fact been made. 

It is contended by Counsel for the ap- 
pellants that presentment was not neces- 


sary for two reasons in view of s. 64, 
Negotiable Instrumeats Act. In the 
first place he relies on the exception 


to that section which states that where 
a note is payable on demand and is not 
payable at a specified place, no present- 
ment is necessary in order to charge maker 
thereon. He contends that Peshawar is not 
a specified place as contemplated by that 
section and that the promissory note ought 
to have specified some particular place in 
Peshawar such as a bank or other business 
premises. He has, however, cited no 
authority which places such a restricted 
meaning on the words “place” and itis a 
matter of common knowledge that negotiable 
instruments are generally made payable 
at a particular town. : We are of opinion 
that there is no force in this contention. 
The second line of attack is that in the 
first clause of s. 64 the words “other 
parties thereto” mean parties other than 
the maker, acceptor or drawee of a pro- 
missory note or bill of exchange. There 
has been some conflict of opinion between 
the Lahore and Allahabad High Courts 
as to the interpretation of these words. 
But for the purposes of this suit there 
can be no doubt that the words “ the 
other parties thereto’ do not mean parties 
other than the maker of the promissory 
note. Section 64 legislates for the present- 
ment of notes “as hereinafter provided” 
and directs that in default of such pre- 
sentment the other parties thereto shall 
not. be liable thereof to the holder, and in 
s. 69 it is specifically laid down that a 
promissory note made payable at a specifi- 
ed place must in order to charge the 
maker thereof be presented for payment 
at, that place. Ifthe interpretation which 
Counsel seeks to put on s, 64 were correct, 
then s. 69 would be absolutely meaningless. 
We, therefore, agree with the finding of 
the learned trial Judge that presentment 
of the note was necessary. We now turn 
to the second point, namely, whether the 
plaintifis were given an opportunity of 
showing that presentment was actually 
made. Order VI, r. 1 (e) requires that 
the plaint shall contain the facts constitut- 
“ng the cause of action. It is evident, 
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therefore, that the plaint ought to have 
contained a statement that the note had 
been presented for payment as that forms 
part of the cause of action. If further 
authority is required for this proposition, 
it is contained in a case reported as Malori 
Mal v. Buta Mal 12), There is no such 
allegation in the plaint. As noted in the 
beginning of the judgment the plaint 
merely recites that a demand had been 
made for payment. A mere demand for 
the money does not amount to presentment 
of the note; the holder must exhibit the 
note and offer to hand it over on receiving 
payment. In this connection reference is 
made to Ram Singh v. Gulab Rai Mehar 
Chand 55 Ind. Cas. 610 (3). We hold that 
as there was no allegation of presentment 
in the plaint, the plaintiff cannot be given 
an opportunity of proving it. We, there- 
fore, dismiss this appeal with costs. 

D, Appeal dismissed. 

(2) 148 P R 1883. 

(3) 55 Ind. Oas, 610; 1 Lah, 262; A I R 1920 Lah. 80; 
2 Lah, L J 316, 


LAHORE HIGH COURT 

Civil Revision Petftion No. 768 of 1933 

June 29, 1934 
TEK CHAND, J. 

Mrssrs. KRAZANA MAL KHUB 
CHAND—-PLAINTIEF— PETITIONER 
VETSUS 
G. de la RUE BROWN DEFENDANT— 
OPPOSITE PARTY. 

Negotiable Instruments Act (XXVI of 1881), s. 16 
(d)—Presentment, when not necessary — Drawer having 
no funds with drawee when bill is drawn—Pre- 
sentment, if necessary. é 

Under s. 76 (d), Negotiable Instruments Act, no 
presentment is necessary, as against the drawer, if 
the drawer could not suffer damage from the want 
of such presentment. This clause applies to a case 
where the drawer has no funds with the drawee at 
the time the bill is being drawn or when it should 
have been presented, as also to 2 case where the 
drawer has no reasonable expectation that the drawee 
will accept for his accommodation. Bickerdike v. 
Bollman (1) and Genda Lat v. Balkishan (2), referred 
to. 

C. R. P. from the decree of the Small 
Cause Court Judge, Simla, dated Septem- 
ber 7, 1933. 7 

Mr. M. C. Sud, for the Petitioner. 

Order.- The order of the lower Court 
dismissing the suit relating to the amount 
due on the second cheque is manifestly | 
wrong. It is amply proved on the record 
that the defendant had no funds in the 
bank. The first cheque had been pre- 
sented and dishonoured. Later on, on 
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November 4, 1932, the defendant wrote to 
the . plaintiff asking him not to present 
the cheque for a few days and saying wiat 
he would advise when funds were available. 
In these circumstances the presentment of 
the cheque was not necessary in order to 
make the drawer liable. Unders. 76 (d), 
Negotiable Instruments Act, no present- 
ment is necessary, a8 against the drawer, 
if the drawer could not suffer damage 
from the want of such presentment. It 
has been held that this clause applies to 
a case where the drawer has no funds 
with the drawee at the time the bill is 
being drawn or whenit should have been 
as also to a case where the 
drawer has no reasonable expectation that 
the drawee will accept for his accommoda- 
tion: Biekerdike v. Bollman (1) and Genda 
Lal v. Balkishan (2). 

I accept the petition for revision and in 
modification of the decree of the lower 
Court, pass a decree for Rs. 198-1-3 in 
favour of the plaintiff with costs through- 
out. 


N. Petition accepted. 
(Xl TR 405. 
(2) 70 Ind. Cas. 596: A I R 1922 All. 422. 
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RANGOON HIGH COURT 
Criminal Revision No. 154-B of 1935 
May 22, 1935 


MAaCKNEY, J. 
MAUNG NYI BU — APPLIOANT 
VErSUs 


EMP EROR—Oppostrs PARTY. 


Defamation—Cross-eximination of complainant— 
Accused asking the question, whether complainant's 
husband is habitual offender—Question put out of 
malice—Held, offence under s, 500, Penal Code was 
commitited—Penal Code (Act XLV of 1860), ss. 500, 
499, Exe. (9)—Evidence Act (I of 1872), 8. 146. 

Where an accused in the course of crogs-examina-~ 
tion of the complainant asked her whether her hus- 
band was not a habitual offender who was restrict- 
ed under the Habitual Offenders Restriction Act and 
this was not at all true nor necessary for testing the 
veracity of the witness but was made out of malice - 

Held, that the accused was guilty under s. 500, 


Held, also, that the mere fact that the Pleader 
approved of the question did not affect the case. 
Because his Pleader failed to appreciate his duties 
properly and failed to advise his client that such a 
question was an improper question, the question was 
not made any the less improper, nor did it excuse 
the intent of the accused in requesting his Pleader 
to put euch a question. 

Cr. R. from an order of the Fourth Addi- 
tional Magistrate, Pyinmana, dated Janu- 
ary 3, 1935. 

Mr..Shu Maung, for the Applicant. 

Mr. Twa Aung, for the Crown, 
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Order.—The applicant, Maung Nyi Bu, 
was prosecuted inthe Oourt of 4th Addi- 
tional Magistrate of Pyinmana by one Ma 
Pu under ss. 504 and 509, Penal Code. He 
was convicted under s. 504, Penal Code, 
and sentenced topay a fineof Rs. 5. In 
the course of Ma Pus cross-examination 
(she being the complainant) Maung Nyi 
Bu’s Pleader asked her whether her 
husband was not a criminal restricted 
under the Habitual Offenders Restriction 
Act. The Magistrate declined to allow the 
question to be put as he considered it 
irrelevant. Nevertheless, Ma Pu reported 
the matter to her husband, Maung San 
Hla and the latter then prosecuted Maung 
Nyi Bu under s. 500, Penal Code, for having 
defamed him. The 4th Additional Magis- 
trate of Pyinmana who tried the case held 
that Maung Nyi Bu did thereby defame 
Maung San Hila and had no justification for 
doing so. He accordingly convicted him 
and sentenced him to pay a fine of Rs. 5, or 
in default, to suffer two months’ simple 
Imprisonment. On appeal the conviction 
and sentence were upheld. Maung Nyi 
Bu now applied to this Court in revision. 
He claims that he is entitled to the benefit 
of the ninth exception to s. 499, Penal Code, 
the relevant portion of which reads as 
follows: 

“It is not defamation to make an imputation on the 
character of another provided that the imputation be 


made in good faith for the protection of the interest 
of the person making it....” 


It is urged that s. 146, Evidence Act, 
permitted Maung Nyi Bu to eause such 
questions to be asked to test the veracity 
of Ma Pu who claimed to be a diamond 
broker and a completely respectable person. 
Now, the case against Maung Nyi Bu was 
that he had grossly insulted Ma Pu at the 
Railway Station and behaved ina very 
improper manner. I cannot see what 
possible difference it could make in such 
a case,if Ma Pu’s husband were or were 
not a criminal restricted under the Habitual 
Offenders’ Restriction Act, nor can I 
conceive how anybody could believe in 
good faith that it could be a relevant 
matter. I have referred to the evidence 
of Ma Pu in the original case under s. 405, 
Penal (ode, and I am unable to find that 
she laid any stress on her respectability. 
It is only in the details recorded by the 
Magistrate for the purposes of her 
identification that she claims to be a 
diamond broker. I cannot see how her 
veracity could be tested by such a question 
as this, nor do I understand how any 
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person could in good faith think her 
veracity was being tested. Jt is urged that 
the applicant had a Pleader and was 
entitled to suppose that if his Pleader 
approved of the question, it was a permis- 
sible question. But Maung Nyi Bu 
cannot protect himself in this way. 
Because his Pleader failed to appreciate 
his duties properly and failed to advise 
his client that such a question was an 
improper question, the question is not 
made any the less improper, nor does it 
excuse the intent of Maung Nyi Bu in 
requesting his Pleader to put such a ques- 
tion. : 

As 2 matter of fact it appears that Maung 
San Hla was never restricted under the 
Habitual Offenders’ Restriction Act, but 
that 5 years ago his name was noted by the 
Police as being a person whose movements 
it was desirable to watch; so that the 
imputation was very wide of the mark. In 
my opinion, the applicant was not entitled 
to put such a question and to make such an 
imputation. I have no doubt that it was 
done out of malice in order to put Ma Pu 
and Maung San Hla toshame ina publie 
Court. I see no reason to interfere with the 
décisions of the lower Courts and this ap- 
plication is dismissed. 

D. Application dismissed, 


LAHORE HIGH COURT 
Civil Revision Petition No. 767 of 1933 
July 13, 1934 
Tuk CHAND, J. 

Turu MANGAT RAM NANAK OHAND 
—DEFENDANTS— PETITIONERS 
VETSUS 
Frau RAM RAOHHPAL-SHIV NATH 


RAI—PLAINTIFFS—OPppPosiTE PARTIES 

Civil Procedure Code (Act V of 1908), 0. V, r. 20 
—Question as to advisability of effecting substituted 
service-—Practice—A ppellate Court. 

On appeal the whole case is before the Appellate 
Court and it is within its powers to examine the 
legality as well as the propriety of all orders passed 
in the course of the trial including those relating to 
gervice of the defendants, passed by the trial Court. 
The Appellate Oourt will be slow to interfere in 
matters which were within the discretion of the trial 
Courts, but there is no provision of law which bars 
its jurisdiction to consider them. In a matter like 
this, it is not possible to lay down any bard and fast rule 
as to when and under what circumstances the Appel- 
late Court ought to interfere, It is for the Court in 
each case to determine on its peculiar facts whether 
substituted service had or had not been properly or- 
dered. Doraiswamy Ayyar v. Balasundaram Iyer 
(3), dissented from, Hans Raj v. Narain Singh (1), 
explained and distinguished. 
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O. R. P. from the order of the District 
Judge, Delhi, dated August 30, 1933. 

Messrs. Ajit Ram and Achhru Ram, for 
the Petitioners. 

Mr. Bishan Narain, for the Opposite 
Parties, 

Order.—An application to set aside an 
ex parte decree passed by the Subordinate 
Judge, Second Class, Delhi, having been 
rejected by him, the defendant appealed to 
the District Judge, Delhi. On examining 
the record the learned Judge came to the 
conclusion that the method of service 
adopted in the case was perfunctory and 
that the Subordinate Judge was not justi- 
fied in ordering substituted service. On this. 
finding he was inclined to accept the ap- 
peal and set aside the ex parte decree, but 
declined todo so on the strength of certain 
observations in Hans Raj v. Narain Singh 
(1) that an appellate Court has no jurisdic- 
tion to entertain an appeal on the question 
of the advisibility of effecting substituted 
service which is a matter primarily for the 
trial Court. The attention of the learned 
Judge was drawn to an earlier ruling in 
which this Court had held to the contrary: 
Wali Muhammad v. Fazal Dad 107 Ind. 
Oas. 282 (2), but he preferred to follow the 
later case and disntissed the appeal. 

It will appear from a perusal of the 
judgment in Hans Raj v. Narain Singh 
(1) that the observations relied upon were 
obiter. In that case no appeal had’ been 
preferred at all and the question of the 
jurisdiction of the appellate Court did not 
arise directly. There, a Subordinate Judge 
had set aside an ex parte decree and the 
plaintiff had moved the High Court on 
revision to reverse that order on the ground 
that the application to set aside the ex 
parte decree was barred by time. The 
learned Judge accepted the contention, and 
in the course of his judgment incidentally 
referred to a Madras case Doraiswamy 
Ayyar v. Balasundaram Iyer (3) and quot- 
ed what had been decided there. The 
Madras case no doubt supports the view 
taken by the learned District Judge, but 
there are numerous cases of this Court and 
other Courts in which appellate Courts 
have examined the proceedings of the 
Courts of first instance and determined 
whether in the circumstances substituted 
service should or should not have been. 


effected. In Doraiswamy Ayyar v. Bala- 
(1) 131 Ind, Oas 344; A I R 1931 Lah. 118; 31 P L 
R 1006 


(2) 107 Ind. Cas, 282. 
(3) 102 Ind, Cas, 243; A IR 1927 Mad, 507; 52-M L 
J 477; 38 M L T 275. 


1935 l 
sundaram Iyer (3) no authority, statutory 
or judicial, is cited for the broad proposi- 
tion laid down therein, and with all res- 
pect, I find myself unable to agree with 


` the dictum in the form in which it appears 
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in the judgment. On appeal the whole 
case is before the appellate Court and it 
is within his powers to examine the legality 
as well as the propriety ofall orders pass- 
ed in the course of the trial including 
those relating to service of the defendante, 
passed by the trial Court. The appellate 
Court will, of course, be slow to interfere 
in matters which were within the discretion 
of the trial Courts, but I am not aware of 
any. provision of law which bars its juris- 
diction to consider them. In a matter like 
this, it is not possible to lay down any 
hard and fast rule as to when and under 


' what circumstances the appellate Court 


ought to interfere, Itis for the Court in 
each case to determine on its peculiar facts 
whether substituted service had or had not 
been properly ordered. 

In the case before us the learned District 


Judge has found that the circumstances 


did not justify substituted service in the 
manner entered and the method of service 


, adopted was perfunctory. This conclusion 


has not been challenged before me, and 


' in my opinion the appeal should have been 


ek 
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accepted and the ex parte decree set aside. 

I accept the petition for revision, reverse 
the judgment of the learned District Judge 
ánd holding thatthe ex parte decree had 
not been properly passed, set aside that 
decree and remit the case to the trial Court 
for disposal in accordance with law. Hav- 
ing regard to all the circumstances I leave 
the parties to bear their own costs in all 
Courts. 

D. Petition accepted. . 





RANGOON HIGH COURT 
Criminal Revision Application No. 40-B 
of 1935 
April 1, 1935 
MAOKNEY, J. 

YEO OCOHEONG CHE W—APpPpELLANT 
VETSUS 
EMPEROR— Oppostrs Party 

Penal Code (Act XLV of 1860}, s. 500—Person getting 
unformation that others are about to do him harm— 
Report to Police—Prosecution for defamation— 
Maintainability of —Practice— Evidence~—Credibility 


' —-Witness being man of no means does not show that 


he is not speaking truth 

If a person receives information that other persons 
are about to do him harm, he is surely. entitled to go 
to the Police and ask for protection without 
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himself being bound to conduct the enquiry himself. 
The Police are there to make such enquiries and to 
protect people in need of protection and if he can 
show that he did receive the information, it cannot 
beheld that he did not act in good faith and was 
not acting in the protection of his own interests, 
Consequently, a prosecution for defamation for report- 
ing to Police cannot be maintained. 

It may be that a witness is a man of no means 
but that does not necessarily show that he is not 
speaking the truth and unless his evidence is shown 
to be false, it should not be summarily rejected. 

Cr, R. A. fromthe order of the 5th Addi- 
tional Magistrate, Rangoon, dated Septem- 
ber 26, 1934. 

Mr. Ba Han, for the Appellant, 

Mr. Maung Lat, for the Crown. 

Order.—Yeo Yu Hoke lived in the house 
of the applicant, Yeo Cheong Chew, and 
there was some dispute owing to litigation 
between the two in regard to the title deeds 
of this house, which Yeo Oheong Ohew ac- 
cused Yeo Yu Hoke of having dishonestly 
disposed of. Shortly after having made 
this complaint, Yeo ‘‘heong Chew made 
a further complaint at the Police Station 
alleging that he had been given to under- 
stand that Yeo Yu Hoke had threatened 
to ruin him by setting fire to his wife's 
house. He asked the Police to take action 
in the matter and give him some protection 
to prevent any incendiarism. The Police 
declined to take any action but advised the 
applicant to prosecute (the accused?) under 
s. 504 of the Indian Penal Code. This report 
was made on 17th February, 1934. On June 
23,1931, Yeo Yu Hoke filed a complaint 
before the Fifth Additional Magistrate, 
Rangoon, under s. 500, Penal Code, charging 
the applicant with defamation by having 
made this report, which was a false one, 
The Magistrate charged the applicant 
under s. 500, Penal Code, in the following 
terms: 

“That you defamed the complainant by making the 
report that the complainant threatened to set fire to 
your wife's house, intending to harm or knowing 
or having reason to believe that such report would 
harm the reputation of the complainant,” 

The applicant produced one witness who 
said that he had overheard Yeo Yu Hoke 
saying that he would set fire to Yeo 
Cheong Chew's wife’s house, and that he 
had informed Yeo Cheong Chew of this 
fact. The Magistrate appears to have 
taken the view that the applicant definitely 
charged Yeo Yu Hoke with the intention 
of setting fire to his wife’s house. He 
found that the defence witness, Chan Chap, 
was aman ofno means and he placed 
no confidence in him. Therefore, as the 


‘applicant had failed to silbstantiate the 


truth of his allegation, the Magistrate 
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found that allegation to be entirely false 
and made with the intention of injuring 
the character and reputation of the com- 
plainant; consequently, he convicted the 
applicant. 

Now, it seems that the Magistrate has 
entirely overlooked the fact that the 
applicant did not charge Yeo Yu Hoke 
with the intention of setting fire to his 
wife's house; he merely reported that he 
had given to understand that this threat 
had been made, and he asked the Police 
to take action in the matter. This is 
rather a different matter than definitely 
accusing a person of an intention to com- 
mit incendiarism. If a person receives 
information that other persons are about to 
do him harm, he is surely entitled to go 
tothe Police and ask for protection. It has 
been urged that sucha person ought first 
to make enquiry to satisfy him as to the 
value to be attached to the information that 
he has received. But I agree with the 
learned Counsel for the applicant that a 
person is not bound to conduct the enquiry 
himself. The Police are there to make 
such enquiries and to protect people in 
need of protection. If a person receives 
information that others are plotting against 
him, it seems to me that he might well 
think that there might not be time for him 
to conduct his enquiries. Certainly, the 
most natural course for him to pursue is 
to go at onceto the Police Station and, pro- 
vided that hecan show that he did receive 
this information, I cansot see how it can 
be held that he did not act in good faith and 
was not acting in the protection of his own 
interests. 

As regards this witness who has been 
brought forward to give evidence for the 
applicant, it may be that he is a man of no 
means, butthat does not. necessarily show 
that he is not speaking the truth. His 
evidence has not been shown to be false, 
and J cannot see why it should be so sum- 
marily rejected. In my opinion it should 
have been held that the applicant was 
entitled to make this report, and he should 
not have been convicted of defamation 

The learned District Magistrate before 
whom the case came on revision took the 
view that the applicant ought to have 
made an attempt to satisfy himself of the 
truth and justice of the imputation. I do 
not agree with this view. On the informa- 
tion which the applicant has shown he 
received, I think he was entitled to go to 
the Police and say: ‘This is the informa- 
tion that I have received. I wish you to take 
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actiob in the matter.” For these reasons 
this application is allowed, the finding and 
sentence of the Fifth Additional Magistrate, 
Rangoon, are set aside and the applicant 


will be acquitted, and the fine and cost 
paid shall be refunded to him. Kik. 
D. Application allowed: 


LAHORE HIGH COURT 

Civil Revision Petition No- 815 of 1933 

July 19, 1934 
BHIDE, J. 

JHANDA SINGH - DEcrREE-HOLDER— 

PETITIONER 
versus l 
RECEIVER, INSOLVENTS’ ESTATE,- 
AMRITSAR AND oraBrs—CREDITO 8 
— OPPOSITE PARTY. 

Provincial Insolvency Act (V of 1920), s. 19— 
Absence of notice under—No prejudice caused—Ad- 
judication order, if can be interfered with. 

Where no prejudice has been caused to the peti- 
tioner by reason of the absence of the requisite 
notices under s. 19, Provincial Insolvency Act, there 
is no valid ground for interference with the order of 
adjudication. 

©. R. P. from an order of the District 
Judge, Amritsar, dated December 12, 1933. 

Mr. Barkat Ali, for the Petitioner. 

Mesers. Fakir Chand and Chandra Gupta, 
for the Opposite Pafty. 

Order.—This petition for revision arises 
out of insolvency proceedings. One 
Partab Singh was adjudged insolvent on 
a petition filed by a creditor named Gopal 
Singh, who claimed that a debt of Rs. 500 
was due to him from Partab Singh. Inthe 
petition, no other creditors were named. 
Notice was issued only to the debtor, but 
he failed to appear, and the order of ad- 
judication was passed ex parte. There- 
after, the present petitioner Jhanda Singh 
filed an application for the annulment of 
the adjudication on the grounds that no 
notification had been published in the 
Gazette, that no notices had been issued to 
the other creditors of Partab Singh and that 
the debt alleged to be due to Gopal Singh 
was a bogus one. The Insolvency Court 
accepted this petition, and set aside the 
order of adjudication, but on appeal, the 
learned District Judge held that the debt 
alleged to be due to Gopal Singh was not 
proved to be a bogus debt and that the 
order of adjudication had been properly 
passed. He therefore accepted the appeal 
and set aside the order of annulment of 
adjudication. 

Jhanda Singh has now preferred a peti- 
tion for revision of the order of the learned 
District Judge, and the main point, which 
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has been urged by the learned Counsel for 
the petitioner, is that no notices were issued 
to the other creditors of Partab Singh be- 
fore adjudication and that evena notifica- 
tion in the Gazetle had not been published 
as required by rules framed under s. 19, 
Provincial Insolvency Act. In support of his 
contention, the learned Counsel has relied 
on Muthukaruppan Chettiar v. Muthu 
Raman Chettiar (1) and Nachiappa Chetty 
v. Thangavelu Chetty (2). 

“The contention of the learned Counsel 
that no notification in the Gazette was pub- 
lished and that no notices were issued to 
the other creditors of Partab Singh is cor- 
‘rect, butit seems to me that the absence 
of notices in the present circumstances has 
not led to any failure of justice in view of 
the finding of the learned District Judge 
that the debt due to Gopal Singh was not 
fictitious. The petitioner based his appli- 
cation mainly on the allegation that the 
debt due to Gopal Singh was: fictitious. 
He did not make any attempt to produce 
evidence to show that Partab Singh had 
sufficient property to pay off his debts. A 
sum of Rs. 2,200 is alleged to be due to the 
petitioner himself. But there is no evidence 
on the record to show that Partab Singh has 
enough property even” to pay off the debt 
due to Gopal Singh. It cannot be said 
in the circumstances that the adjudication 
order was not properly made. I am there- 
fore of opinion that as there has been no 
prejudice to the petitioner by reason of 
the absence of requisite notices under 
s. 19, Provincial Insolvency Act, there is no 
valid ground for interference in revision 
with the order passed by the learned Dis- 
trict Judge. I therefore dismiss this peti- 
tion with costs. 


N. Petition dismissed. 
M. 26 Ind, Cas 282; A I R 1915 Mad. 589; 157 P W 
1914 


2) 34 Ind, Oas 696;A I R 1917 Mad. 203:3 LW 
495 


MADRAS HIGH GOURT 
Appeal Against Order No. 234 of 1933 
October 16, 1934 
Bras ey, CO, J. AND KING, J. 
G. PONNIAH ASARI—PEtTITIO NEx— 
APPELLANT 
versus 
SUPPIAH ASARI AND OTHER a— 
RESPONDENTS 
Guardians and Wards Act (VIII of 1890), s. 11— 
Application for custody of minor child — Father's 
rights—Child allowed to live for several years with 
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maternal uncle — Welfare of minor overrides even 
father's claims—Want of bona fides, effect of. 

Where, in an application by a father for the custody 
of his minor daughter, it appeared that for over 12 
years the girl had lived with the respondents, her 
maternal uncles, with the consent of the father, that 
she was brought up and well cared for by the respon- 
dents, that the father had married a second wife 
after the death of the girl’s mother and had several 
children by his second wife and that the application 
was prompted by motives of spite against the uncles 
and not by a bona fide interest in the welfare of the 


irl : 

Held, that the welfare of the child was a considera- 
tion overriding all other considerations and claims of 
the father or his paramount right to custody and as 
the interestsof the girl would be better served by 
allowing her to remain withher uncles, the petition 
should not be granted. 

Held, further, that a petition of this nature should 
not be granted where it is not a bona fide one 
a Atchayya v. Kosaraju Narahari (3), explain- 
e 


Appeal against the orderof the District 
Court of Ramnad at Madura, dated March 
24, 1933, and passed in O. P. No. 3 of 1933 
(In the matter of Rajammal, a minor). 

Mr. A. Nagaswami Ayyar, for the Ap- 
pellant. 

Mr. K. S. Rajagopalachari, for Mr. K. 
Rajah Ayyar, for the Respondents. 

Beasley, C. J.—This is an appeal from 
an order passed by the District Judge of 
Ramnad at Madura and there is also a 
memorandum of objections to that order. 
A petition was filed in the District Court 
under the Guardians and Wards Act. The 
lst petitioner was the father of the minor 
girl in question and the 2nd petitioner 
her elder brother. The petitioners asked 
for an order directing her to be -placed in 
the custody of the lst petitioner together 
with her jewels. The respondents were the 
maternal uncles of the minor girl. The 
petitioners alleged in the petition that 
the minor girl was aged nine and that she 
had been taken by the respondents out of 
the custody of the 1st petitioner her father, 
a fortnight before the presentation of the 
petition on the pretext that her grand- 
mother wanted to see her. The minor 
girls mother died when she was about 
one year old. It was also alleged in the 
petition that the respondents were trying to 
bring about the marriage of the minor girl 
with the Ist respondent's son and that such 
a marriage was in violation of the Child 
Marriage Restraint Act. The petitioners 
stated that no guardian of the person or 
of the property of the minor had been 
appointed by any Court and that under the 
law the lst petitioner as the father of the 
minor was entitled to be the guardian of 
her person and property. The learned > 
District Judge made an order that the 
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respondents were to handover the minor 
with the jewels described in the counter- 
petition to the lst petitioner and that 
the lst petitioner was to allow the minor 
to remain with the respondents and their 
mother for four months in the year, i.e. 
January, February, July and August. He 
made the order directing the return of the 
. minor girl to her father because he was 
of opinion that upon the reported decisions 
he was bound todo this but he has found 
some of the most important facts in the 
case against the petitioners and two of 
the petitioner's allegations clearly false 
and put forward for the purpose of sup- 
porting the petition. The statement that 
the minor girl was only nine years of age 
he finds to be quite untrue as she was 
proved to be 13 years of age. The object 
in making this false statement clearly was 
to minimise the length of time during 
which the minor girl was living in the 
care of the respondents. It wasalso in 
order to charge the respondents with being 
about to commit a criminal offence by 
marrying an under-aged girl. The al- 
legation that the girl was under the lst 
petitioner's protection alone until a fort- 
night before the date of the petition, 
and that she was then taken away from 
him under a false pretext, is also 
clearly untrue and so the learned District 
Judge finds asafact. This was obviously 
done in order to make it appear that the 
minor girl had been in his custody all the 
time and had been taken out of his custody 
by a misrepresentation. The facts of the 
case really are that the minor girl when 
shé was about one year old, was with the 
consent of the lst petitioner, taken away 
to live with her maternal uncles, the res- 
pondents. About this time the lst peti- 
tioner married a second wife and has had 
four children by her. It was probably 
because the lst petitioner felt that neither 
he nor the second wife could look after the 
girl properly that she went to live with the 
respondents, She remained with the 
respondents ever since and has been, 
according to the learned District Judge, 
fondly brought up by the respondents and 
their mother ever since and she wasat the 
time of the petition still in their custody. 
The minor girl was examined as a witness 
and stated that she was not willing to go 
and live with her father, the lst petitioner, 
and that therespondents had made jewels 
for her and gave clothes to her. She stated 
. that she had not seen her father and that 
he had not come to her village nor had she 
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seen her brothers and sisters. We can 
see no reason why the evidence of this 
girl should not be accepted, and we think 
that the learned District Judge also accept- 
ed it. He also finds that the Ist petitioner 
and the respondents have been on bad 
terms since the death of the respondent's 
brother. The learned District Judge 
relies upon certain decisions, viz., [brahim 
Nacht v. Ibrahim Sahib (1), Reade v. 
Krishna (2) and Kode Atchayya vV. 
Kosaraju Narahari 120 Ind, Cas. 747 (3). 
In the latter case it was held that 
the father is the natural guardian of 
his children during their minority and 
has a paramount right to the custody of 
his children of which he cannot be deprived. 
unless it is clearly shown that he is 
unfit to be their guardian and thatthe fact 
that he has married a second wife does not 
render him unfit to have the custody of his 
child. Certain other authorities are also 
referred to. That the father is the natural 
guardian of hig children during their 
minority and has prima facie a para 
mount right to their custody cannot be 
disputed, and if he is not unfit and there 
are no other circumstances in the case, he 
must be given the custody of his minor child 
or children. But thereis one very important 
matter also which has to be considered and 
that is the welfare of the minor. In Bai 
Tara v. Mohanlal Lallubhai 68 Ind. Cas. 518 
(4), the Court dismissed the application 
of the father for the custody of his minor 
son who had been living with his mother 
for the past five years and apparently the 
father had acquiesced inthis. The Court 
tested the application by a consideration as 
to whether it would be in the interests and 
welfare of the minor to return the minor to 
the custody of his father and held that 
it was not. In this case the decision in 
Mrs. Annie Besant v. Narayaniah (5) 
was referred to. In Reg v. Gyngall (6), a 
decision of the Court of Appeal the facts 
were that the defendant in whose custody 
the child was had looked after the child for 
a considerable time. The child's mother 
who had not been guilty of any misconduct 

(1) 33 Ind, Oas. 894; 39 M 608; 30M L J 21, 

(2) 9 M 391. 

(3) 120 Ind Oas 747; A [ R 1929 Mad. 81; Ind. Rul, 
(1930) Mad 43. 

(4) 68 Ind. Cas. 518; 24 Bom. L R 779; A I R 1922 
Bom. 405. 

(5) 24 Ind, Cas. 290; 38 M 807; 27 M L J 30,18 0 
W N 1089; LL W 520; (1914) M W N 585; 16 M LT 
165; 20 O L J 253; 16 Bom L R625; 12 ALJ 1155; 
41 I A 314 (P 0). 

(6; (1893) 2 Q B 232; 62LJQB 459; 4 R448; 69 L 
T 481; 57 J P 773. ; 


- this, 


mi H 
mw ~ a 


1955 - 


so asto disentitle her to “the custody of the 
child was nevertheless refused the custody 
of the girl because it was essential for the 
welfare of the child that she should 
remain in her then custody. On page 2134, 


Lord Esher M. R. says: 

“As Lindly L. J. wall pointed out in the case of 
in re Me Garth (7), it is the welfare of the child in 
the largest sense of the term that is to be 
considered. In ths present case 1 proceed on 
the footing that the mother has not been guilty 
of any misconduct that would, as between 
her and other people, derogate from her natural 
right The Court has to consider what is for the 
welfare of the child and for her happiness, what 
her prospects are if not interfered with, the fact 
that in a short time she will be able to choose for 


= g- 


. herself and what her position will be if taken by her 


mother to live with ber. This child is not a mere 
infant; if she were only six or seven years old the 
case would be very different. Again, it is not a 
case of attempting to take away a child from its 
mother; it is a question whether a child who has 
besn away from her mother for a long period shall 
be forced to go back to her. Ifa child is living with 
its parent it may be a very serious dislocation of an 
existing tie to remove the child from the custedy of 
the parent, But suppose the case of a child which 
had been living from infancy with a grandmother 
or an aunt, no one would say that, when the child 
had arrived at the age of fourteen without perhaps 
ever having sean either of its parents, by force of 
mere instinct it would necessarily prefer to be with 
them rather than with the persons with whom it had 
always lived.” 

It is quite true that this case was a case 
of an application for a writ of habeas 
corpus but in our opinion the welfare of the 
minor which was such an important factor 
in that case must also be an equally 
important one on an application such as 
In our opinion, the learned District 
Judge was wrong in not regarding the 
interests and welfare of the minor child in 
this case as paramount to the rights of her 
father. The statement of afew facts will, 
we consider, make this obvious. for 12 
years the minor girl has lived with her 
maternal uncles. She came into their 
custody when she was a baby certainiy 
with the consent, if not at the request of 
her father. She has throughout been weil 
cared for by the respondents. During 
these 12 years it would appear that the Ist 
petitioner.did not go and see his minor 
daughter more than twice if at all. He 
seems not to have shown the slightest 
interest in her welfare or. her health. It 
was almost as though the child had ceased 
to belong to him when her maternal uncles 
took her away. He shortly after her 
mother's death married again and has 
four young children by his second wife and 


(7) A893) 1 Oh: 143. 
“Page of (1893) 2 Q. B.—[ Ha. | 
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this, it is probable, accounts for his entire 
lack of interest in the minor. There is 
also the strongest probability that the 
father’s petition is not bona fide but it is 
the outcome of spite and grudge against the 
maternal uncles and that the real purpose 
of the petition is to satisfy that grudge 
and not any real desire for the custody of 
the minor girl; and he has supported the 
petition by two serious and deliberate 
falsehoods. The minor girl has herself 
clearly shown where her preference lies 
and it is useless to contend that a girl of 
13 years of age is not capable of forming 
a good opinion on such a matter. We are 
-satisfied that the interests and the welfare 
of he minor are better served by allowing 
her to remain under the guardianship and 
in the custody of those persons who have so 
well cared for her and that these considera- 
tions override any and all other claims 
advanced by the father and his prima facie 
right as a, father to the custody of the minor 
girl; and we will also add that where it 
appears that an application is not bona 


fide, it ought not to be granted. Kode 
Aichayya v. Kosaraju Narahari 120 
Ind. Cas. 747 (3), cannot be taken as 


deciding that the best interests and the 
welfare of a minor cannot override a father’s 
prima facie right to have the custody of 
his minor child and that the bona fides of 
the petitioner cannot be considered because, 
in our View, these matters are ones of first, 
importance. 

The result is that this appeal is dismissed 
with costs throughout andthe memorandum 
of cross-objections allowed with costs. The 
order of the District Judge is, therefore, 
set aside and the petition dismissed and, if 
the minor child has been handed over to 
the lst petitioner, he is directed to return 
her to the counter-petitioners forthwith with 
her jewels. 


Ae Appeal dismissed. — 


ALLAHABAD HIGH COURT 
Second VUivil Appeal No. 259 of 1933 
Mareh 7, 1935 
GANGA Nats, J 
Musammat BASHIRAN—P raincrer— 
APPELLANT 
VETSUS 
MUHAMMAD ABRAR—DEFENDANT 
RESPONDENT, 

Legal Practitioner—-Counsel’s powers to make ad- 
missions in or refer to arbitration or compromise suit. 
A Oounsel has authority to make admissions in 
Court on behalf of his client on matters of fact 
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relevant to the issues in the case in which he is 
engaged, Admissions on questions of law would 
not bind the client, A Counsel has authority to 
confess judgment, withdraw or compromise, or refer 
to arbitration the suit in which he is instructed, if 
his doing so is for his clieni’s advantage or bene- 
fit even though he has no express authority from 
his client but a Counsel cannot, without express 
authority, agree to compromise or refer to arbitra- 
tion matters unconnected with the ‘subject-matter of 
the suit in which he is instructed, Where in the 
course of a suit a Counsel makes an admission as 
to a collateral matter, or gives upa doubtful claim 
which is not the subject-matter of the suit,there is 
a presumption that the Counsel acts under in- 
structions if the admission or the giving up of the 
doubtful claim is for the benefit of the client. It 
is a question of fact in each case whether the 
Counsel acts under instructions when he compro- 
mises or refers to arbitration matters not involved 
in the suit and the Court on a consideration of 
the probabilities and the circumstances of the case 
can find that the Oounsel acted on instructions even 
though there is no direct evidence on the point. 
Similarly Counsel has no power to make an admis- 
sionin, or compromise or refer to arbitraticn, a 
suit if he is instructed not to do so, without express 
authority from his client. Muthiah Chettiar v, Muthu 
Karuppan Chetty (1), followed. 


S.C. A. from the decision of the Addi- 
tional Sub-Judge, Moradabad, dated 
November 16, 1982. 

Mr. Mukhtar Ahmad, for the Appellant. 

Mr. Mushtag Ahmad, for the Respondent. 


Judgment.—This is a plaintiff's appeal 
and arises outof a suit brought by her 
against the defendant-respondent for the 
cancellation of the compromise and the dec- 
ree dated March 24, 1930, passed thereon and 
for the hearing of suit No. 433 of 1929, 
from the stage in which it was on March 24, 
1930. The plaintiff's case was that she 
had instituted a suit (No. 433 of 1929}, 
‘against the deiendant for an injunction 
restraining the defendant from flowing 
water, in the Court of the Munsii of Morad- 
bad, on September 4, 1929. March 24, 
i930, was fized for final disposal. ` The 
plaintiff alleged that she was a pardanashin 
lady and her son Nagiudoin was Jocking 
after the case under her instructions, On 
March 24, 1930, in the absence of the 
plaintiff, the compromise in suit was filed 
in the case without her knowledge and 
information. On the basis of the compro- 
mise her suit was struck off and a decree 
passed. The defendant contended that the 
compromise was entered into with the 
knowledge, information and consent of 
the plaintiff. The compromise has been 
signed by the plaintiff's Counsel on her 
behalf. It does not bear the plaintifi’s 
signature. à 

The only point for consideration is whe- 
ther the compromise is valid and binding 
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on the plaintiff. The compromise relates 
to certain matters which are outside the 
scope of the subject-matter of the suit (suit 
No. 433 of 1929), in which it was made. 
There are numerous cases, English and 
Indian, on the question of a Counsel's powers 
to make admissicns in or refer to arbitra- 
ticn or compromise suits in which he is 
instructed. The following propositions are 
deducible from them: see Muthiah Chet- 
tiar v. Muthu Karuppan Chetii (1): d) A 
Counsel has authority to make admissions 
in Court on behalf of hisclient on matters 
of fact relevant to the issues in the case 
in which he is engaged. Admissions on 
questions of. law would not bind the client. 
(2) A Counsel has authority to confess 
judgment, withdraw or compromise, or refer 
to arbitration the suit in which he is 
instructed if his doing so is for his client's 
advantage or benefit even though he has 
no express authority from his client. (3) 
A Counsel cannot without express gutho- 
rity agree to compromise or refer to arbi- 
tration matters unconnected with the sub- 
ject-matter of the suit in which he is inst- 
ructed. (4) Wherein the course of a suit 
a Counsel makes an admission as to a 
collateral matter, or gives up & doubtful 
claim whichis not a subject-matter of the 
suit, there is a presumption that the Coun- 
sel acts under instructions if the admis- 
sion or the giving up of the doubtful claim 
is forthe benefit of the client. (5) Itis 
a question of fact in each case whether 
the Counsel acts under instructions when 
he compromises or refers to arbitration 
matters not involved in the suit and the 
Court on a consideration of the probabili- 
ties and the circumstances of the case can 
find that the Counsel acted on instructions 
even thovghthere is no direct evidence on 
the poini. (6) A Counsel has no power to 
make an admission in, or Compromise or 
refer to arbitration, a suit if he is in 
structed not to do so, without express autho- 
rity from his client. ; 

In this. case, the compromise relates to 
certain matters which were not involvedio 
the suit, The question, therefore, is whe- 
ther the compromise was made with ihe 
authority of the plaintiff. As stated above, 
it is a question offact. Both the Courts 
below have onevidence come toa definite 
finding that the compromise was read out 
and explained to the plaintiff by the plaint- 
if’s own son Nequiddin, who according to 
plaintiff's own admission, was looking afte; 


(1) 50 M 786; 105 Ind, Cas, 5; A I R 1927 Mad, 
853; 39 M L T 240; 26 L W 465; 53 M L J 606, 
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her suit under her instructions. She gave 
her consent tothe compromise after it had 
been readout and it was after her consent 
that the compromise was filed in Court, The 
learned Additional Subordinate Judge has 
observed : 

“Abdul Rahman and Muhammad Husain who are 
related to the parties have been produced as wit- 
messes by the defendant and support his case, 
that the plaintiff knew and had given her consent 
to the compromise. The trial Court has believed 
this evidence and I think from the record it is 
borne out that the plaintiff knew about the com- 
promise, It is not plaintiff's case that she was 
unable to understand any of its terms or that 
there was any misunderstanding about the terms 
of the compromise. Her cass is total want of all 
knowledge about the compromise. Muhammad Nagi 
has not been produced by the appellant. I agree 
with the trial Court that the plaintiff knew about the 
compromise which was filed with her permission.” 


In Sourendra Nath v. Tarubala Dasi (2), 
a pardanashin lady was kept fully inform- 
ed throughout all various stages of the 
negotiations of compromise and was fully 
and intelligently aware that the Advocate 
engaged was clothed with authority to 
compromise the suit on her behalf and 
was, in fact, exercising his authority. It 
was held that it could not be said that 
the lady had not been proved to have autho- 
rized the agreement. 

In the face of the ‘concurrent findings 
of both the lower Oourts that the compro- 
mise was made with plaintiff's express 
consent the plaintif has no case. There is 
no force in the appeal. It is, therefore, 
ordered that the appeal be dismissed with 
costs and the decree of the lower Court be 
confirmed, Permission to file a Letters 
Patent Appeal is rejected. 


D. Appeal dismissed, 

(2) 571A 133; 123 Ind, Oas. 545; A I R 1930..P O. 
158; 57 O 1311; Ind. Rul. (1930) P. O. 177; (1930) A 
L J 489; 32 Bom. L R645; 54 OL J 308;58M L J 
551; 3t O W N 453; 11 P LT 461; 31 L W 808 (P.O). 


MADRAS HIGH COURT 
Appeal against Order No. 62 of 1931 
March 1, 1935 
Barastey, O., J. AND Cornisu, J. 
GANGARAPU CHINNA SAMBAYYA— 
APPELLANT 
Versus 
POLEPALLI RUDRAPPA AND oTaERs— 

— RESPONDENTS 
Guardiansand Ward; Act (VIII of 1890), s.25— 
Father's right to custody of children, limits of— 
Welfare of minor paramount consideration—Matters 


to be considered before ordering child to be returned to 
father. 


The father is the natural guardian of his minor 
ehildren and he hasaright-to claim the custody of 
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those children but his right can be defeated if the 
Court is of opinion thatit is better inthe interests of 
the minor that the minor should remain where lt 1s 
and not be returned to the custody of the father. 
Each application must be governed by the facts of 
and circumstances of the particular case and no hard 
and fast rules can be laid down and the welfare of 
the minoris the most important consideration. 

In determining the question of the minor's wel- 
fare, the question as to whether or not the petition 
asking for the custody ofthe minor 18 bona fide must 
be considered, andif it is not bona fide, that isa 
reason for not disturbing the custody of the minor. 
The failure on the part of the father or the person 
whois prima facie entitled to the custody of the 
minor to take steps overa long period to get custody 
isan important factor to be considered ‘Another 
matter which has to be takeninto consideration is 
whether he is a fit person for the minor to be returned 
to. Should the father be proved to have been guilty 
of gross ill-treatment of the minor child's mother, he 
would not be a desirable person to have the custody 
of thechild. Muthuswami Chettyar v., Muthuswamt 
Moopanar (3) and Pooniah Asari v. Suppiah Asari 
(4), relied on. Koda Atchayya v. Kosareju Narahari 
(1), referred to. 


A. against the order of the Oourt of 
the Subordinate Judge of Anantapur, dated 
October 14, 1933, and made in O. P. No. 15 
of 1933 (O. P. No. 55 of 1934, District 
Court, Anantapur), 

Dr. V. V. Chaudhry, for the Appellant. 

Mr. A. A. Narasiah Naidu, for the Res- 
pondents, | 

Beasley, C. J.—There is no appearance 
here for the respondents. In our view, 
the learned Subordinate Judge has not 
dealt with this case in a eatisfactory 
manner. He has found himself bound by 
the observations in Koder Atchayya V. 
Kosaraju Narahari (1). It is quite true 
that he was bound of course to follow 
that decision. However, as has been stated 
in more recent cases, each application 
must be governed by the facts and 
circumstances of that particular case, 
No hard and fast rule can be laid down in 
such cases. The allegations made by 
the appellant, the Ist respondent in the 
lower Court and the maternal grand- 
father of the minor, were that the peti- 
tion was not bona fide, that the lst 
respondent here and the petitioner in the 
lower Court had ill-treated his wife 
during her life-time—and indeed a very 
serious allegation is made that he 
poisoned her and the poisoning caused 
her death—and that he was not the 
right and proper person to be given the 
custody of the minor girl. There was 
also another allegation that he was about 
to marry again; and the learned Sub- 


(1) 120 Ind, Oas, 747; AI R 1929 Mad, 81; Ind, Rul, 
(1930) Mad, 48, 
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ordinate -Judge finds that this has be- 
come an actual fact since the filing of 
the petition. The admitted facils appear 
to be that the minor girl at the time of 
the application was just over five years 
of age, that she had been with the ap- 
pellant, the maternal grand father, even 
since her birth and that very soon after 
her birth the minors mother was 
brought to the house of the appellant 
‘where she died. The position, therefore, 
18 that the minor girl had been at the 
time of the hearing of the petition some 


five years or more in the care of the 
appellant. There is nothing to show 
that after the death of the minors 


mother or at any time during the interval 
between that date and the presentation 
of the petition under appeal, the Ist 
Tespondent here—the minor's father— 
ever sought to have the girl returned 
to him and the question as to why he 
how suddenly does so is one which 
bears. upon this matter. It js quite 
true .that there isthe decision referred to 
by the learned Subordinate Judge. He 
however, did not take any evidence at 
all and none of the allegations made 
by.the appellant were enquired into. 
Since the decision to which reference is 
Made in the judgment of the learned 
Subordinate Judge, there have been 
other decisions of the High Court. One 
of them is Tatamma v. Marina Veerraju 
(2), a decision of Waller and Cornish 
JJ. The observations of Waller, J., cer- 
tainly bear upon such questions as this. 
There are two other decisione to which 
reference may be made although in 
fairness to the learned Subordinate Judge 
1t must be stated that they could not be 
put before him since they are decisions 
of a more recent date than the order 
under appeal. One of these is Muthu- 
swami Chettiar v. Muthuswami Moopanar 
(3), a decision of myself and King, J. 
and the other is Ponniah Asari v. Suppiah 
Asari (4), also a decision of myself and King 
J. In these two. latter decisions great im- 
portance is placed upon the question of 
welfare of the minor. It is conceded 
that the father is the natural guardian of 
his minor children and that he has a 
right to claim the custody of those 
rere oe these decisions to which re- 
$80) Mad. arta 634; AI R 1930 Mad. 19; Ind. Rul 
uf Gey Wa aig Ticks 480; A I R1935 Mad. 
214; 41 L W 400; A IR 1958 Mad. 363 ore he 
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ference has been made point out that 
right can be defeated if the Court is of 
the opinion that it is better in the in- 
terests of the minor that the minor 
should remain in its present custody 
and not be returned to that of the father. 
In considering the question of the minor’s 
welfare the question as to whether or 


‘not the petition asking for the custody 


of the minor is bona fide must be con- 
sidered. If it is not bona fide that is a 
reason for disturbing the custody of the 
minor. What has to: be considered in all 
these cases is the failure on the part of 
the father or the person who is prima facie 
entitled to the custody of the minor to 
take steps over a long period to get 
custody of the minor. This of course 
bears on the question of bona fides. An- 
other matter which has to be taken into 
consideration is whether he is a fit per- 
son for the minorto be returned to. It 
seems Lome that should the father be prov- 
ed to have been guilty of such treatment as is 
alleged to his wife, the minor child’s mother, 
he would not be a desirable person to have 
the custcdy of the child. All these matters 
do not appear to me to have been pro- 
perly taken into „consideration by the 
learned Subordinate Judge. At this stage 
I do not desire to say anything which is 
likely to embarrass the lower Court in its 
further enquiry into this case which we 
are about to order. In my. opinion the 
further enquiry should be conducted with 
due consideration to what has been 
siated here and the cases to which re- 
ference has been made. The order of 
the learned Subordinate Judge is 
therefore set aside and the case is re- 
manded to the lower Court for disposal 
in the light of the observations we have. 
made. The costs of this appeal will 
abide the result of the enquiry. 
Cornish, J.—I agree. 
A. Order set aside, 


ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 72 of 1932 
and Second Civil Appeal No. 388 of 1980 

January 21, 1939 
SULAIMAN, C.J. AND BENNET, J. 
GHANA NAND—PLAINTIFF— APPELLANT 





VETSUS 
GOBARDHAN AND OTHERS— DEFENDANTS 
— RESPONDENTS 5 
Civil Procedure Code (Act V of 1908), O. XLI, 
r. 22—Appeal by defendant-—Cross-objection by ` 
plaintiff —Cross-objection allowed—FPlaintt#{ appealing . 
from decree—Defendant, if can file cross-appeal or 


` eross-objection to plaintiff s appeal, 
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, Gross-objection to that appeal. 
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- Where in an appeal by defendant, the cross-objec- 
tion of the plaintiff is allowed and tho plaintiff files 
a second appeal not being satisfied with the lower 
Appellate Court's decree, it is open to the defendant 
either to file across-appeal fromthe other part or 
to file a cross-objection to the plaintiff's appeal. In 
either case the Appellate Court is seized of the whole 
matter and has jurisdiction to dispose of the entire 
suit. Ramjz Das v Ajudhia Prasad (1) and Parbhu 
Dayal v. Murli Dhar (2), distinguished, 

L. P. A. from a decision of Rachhpal 
Singh, J., dated December 1, 1932. 
. Mr. Damodar Das, for the Appellant. 

Mr. R.C. Ghatak, for the Respondents. 
` Judgment.—This is a Letters Patent 
appeal from a decision of a learned Judge 
of this Court dismissing the whole claim. 
The trial Court decreed the claim in part 
and dismissed the rest ofthe elaim. The 
defendants filed an appeal to the lower 
Appellate Court and the plaintiffs filed a 
The result 
was that the plaintiffs’ cross-objection was 


' allowed and the claim was decreed to a 


——_- 


larger extent while the defendants’ appeal 
was only dismissed. The plaintiffs were 
not satisfied with their partial success and 
came up to the High Court in second appeal. 
The defendants, instead of filing any 
separate appeal, filed a cross-objection to 
the plaintiffs’ appeal. The learned Judge 
held that the defendants’ cross-objection 


' was well founded and dismissed the whole 


ee ee an aan 


suit. 

In the Letters Patent Appeal it is 
contended before us on behalf of the 
plaintiffs that the learned Judge of this 
Court had mo jurisdiction to dismiss the 
whole claim. It is urged that it was the 
duty of the defendants to appeal from the 
decree dismissing their appeal and not 


' merely file a cross-objection. Reliance was 





. Suggested that 


' two. separate decrees in the 
: appeals, 


placed on the cases of Ramji Das v. Ajudhia 
Prasad (1) and Parbhu Dayal v. Murli Dhar 
(2). The former case was under tha old 
Code, and in both the cases, there were 
cross-appeals before the lower Appellate 
Court. 

In the case of the two cross-appeals in the 
lower Appellate Court, where that Court 
passes two separate decrees which are not 
identical with each other, it may well be 
the subject-matter in 
dispute in the two cases is distinct and 
separate. Where the Court has passed 
two cross- 
it may well be argued that al- 
though a defendant who has not appealed 


_ from the decree dismissing his own appeal 


(1) 25 A 628, l l 
(2) 18 Ind. Oas. 677; A I R1924 All, 867;22 A LJ 
365; 10 OF A L k 528; LR 5A 298 Oiv, 
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may be allowed to file a cross-objection 
to the plaintiff's appeal in respect of any 
matter that was decided against him in 
the plaintiff's appeal, he should not: be 
allowed to raise by way of cross-objection 
the matter which was decided against 
him in his own appeal from which he has 
filed no appeal. But in the case of .a 
cross-objection pending in the lower 
Appellate Court, no separate decrees are 
passed and there is only one joint decree 
disposing of the whole matter. To such 
a case, O. XLI, r. 22, isin express terms 
applicable; and where the plaintiff appeals 
from a part of that joint decree, it is 
open to the defendant either to file a 
cross-appeal from the other part or to file 
a cross-objection to the plaintiff's appeal. 
In either case the Appellate Court is 
seized of the whole matter and has 
jurisdiction to dispose of the entire suit. 
We are, therefore, unable to hold that the 
learned Judge of this Court, when he had 
a cross-objection before him, had no 
authority to interfere with the dismissal 
of the defendants’ cross-objection in the 
Court below. The appeal is accordingly 
dismissed with costs, 


D. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 73 of 1934 
December 17, 1934 
KENDALL, Ac. C. J. AND Harrtius, J. 
RAM SARUP—App.ioant 

Versus 

EMPEROR—Comprainant—OppPosita 
Pasty 

Criminal Procedure Code (Act V of 1898), s. 476-B— 
Complaint wrongly signed by Small Cause Judge as 
Munsif—As a result appeal misdirected—Held, Dis- 
trict Judge alone can entertain appeal, l 

An order embodying a complaint under œs. 193, 
Penal Code, was signed by the presiding officer as 
Munsif and not as Judge of the Small Cause Court 
in which capacity the officer was acting. As a conse- 
quence of this, the appeal which should have been, 
disposed of by the District Judge, and uot transferred 
by him to the Subordinate Judge had been disposed 
of bya Oourt which had no jurisdiction : 

Held, that since the Subordinate Judge had no 
jurisdiction to dispose of the appeal, there had been 
substantial injustice,and that the appeal must be re- 
admitted by the District Judge. 


C. R. App. against an order of the Sub- 
Judge, Etah, dated October’1l4, 1933, ; 
. Messrs. G. Agarwala and K. N. Agar- 
wala, for the Applicant. = ; 
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Mr. Shiva Prasad Sinha, for the Opposite 
Party. 

Judgment.-—This is an application 
for. the revision of an appellate order 
passed by the Subordinate Judge of Etah 
in the following circumstances. Ram 
Sarup, the applicant, had made a state- 
ment in the course of a suit which was 
being tried on the Small Cause Court side 
by the Munsif of Kasganj,in consequence 
of which the presiding officer decided to 
make a complaint against. him under 
s. 193, Penal Code. The order embody- 
ing this complaint was dated March 18, 
1932, and it was signed by the presiding 
officer as Munsif of Kasganj and not as 
Judge of the Small Cause Court. The ap- 
plicant made an appeal to the District 
Judge, who transferred this case, among 
others, to the Subordinate Judge for disposal, 
and the Subordinate Judge disposed of 
it in the order which is now the subject of 
the present application, dismissing the 
appeal. 

Itis urged in support of the application 
that the original complaint should have 
been made not by the Munsif, but by the 
Judge of the Small Cause Court because the 
matter was being tried by the Judge of 
the Small Cause Oourt and not by the 
Munsif; and as a consequence of this, the 
appeal which should have been disposed of 
by the District Judge, and not transferred 
by him to the Subordinate Judge has been 
disposed of by a Court which has no juris- 
diction. The fact that the complaint of 
March 18, 1932 was made by the Munaif 
as such and not as Judge of the Small 
Cause Court, might not, on the face of it, 
have had any effect, and the irregularity, 
if there was one, might not have vitiated 
the order. It does appear to us, however, 
that the result of the Munsif’s signing the 
order as Munsif and. not as Judge of the 
Small Cause Court has had the effect of 
misdirecting the appeal to the Subordinate 
Judge instead of to the District Judge. 
The right of appeal in the circumstances 
is one that accrues tothe applicant under 
s. 476-B, Criminal Procedure Code, that is 
to say: 

“He may appeal to the Court to which such 
former Court is subordinate within the meaning 
of gs. 195(3)”, 
ands. 193 (3) shows that for purposes of 
this particular section: 


“a Court, in the case of a Civil Court from whose 
decrees no appeal ordinarily lies, shall be deemed to 
be subordinate to the principal Oourt having ordinary 
civil jurisdiction within the local limita of whose 
jurisdiction such Civil Court is situated,” 
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Now a Small Cause Court is a Court 
from the orders and decrees of which no 
appeal ordinarily lies, and this applies whe- 
ther the Court is a regular Small Cause 
Court appointed under the Small Cause 
Courts Act or is merely the Court of a 
Munsif invested with special powers as a 
Judge of the Small Cause Court under the 
Bengal, Agra and Assam Civil Courts Act. 
The appeal from that order therefore lay to 
the principal Court having ordinary origi- 
nal civil jurisdiction as provided in cl. (e) 
of s. 195, Criminal Procedure Code, that 
is tosay, tothe District Judge. No doubt 
the appeal was rightly made tothe Court 
of the District Judge, but the Court that 
had to dispose of that appeal was one hav- 
ing jurisdiction to do so, and the Judge 
had no jurisdiction to transfer the appeal 
to the Subordinate Judge as he would 
have had under s. 22, Bengal, Agra and 
Assam Civil Courts Act, if the appeal had 
been one against the order of a Munsif. 

It appears then ihat the applicant has 
been deprived of the right of appeal to 
the District Judge which the law allows to 
him, and we are unable to hold that there 
has been no substantial injustice in the 
case, because of course we are unable to 
say that the decision of the District. Judge 
would necessarily have been the same as 


the decision of the Subordinate Judge, 


We are clearly of the opinion that it is 
necessary to set aside the order of the Sub- - 
ordinate Judge as being without jurisdic- 
tion; and we therefore allow this applica- 
tion and direct that the appeal be re-admit- 
ted by the learned District Judge under 
its orignal number and disposed of by 
him according to law. In the circum- 
stances of the case, 2s this question of juris- 
diction was not raised in the lower Appel- 
late Court and the applicant was himself 
to blame for the waste of time involved in 
making the present application, we make 
no order as to costs. ; 
D. Application allowed. 
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First Civil Appeal No. 599 of 1931 
July 18, 1934 
HILTON AND Ranei Lat, Jd. 
NAWAB AND ANOTAER— DEFENDANTS 
— APPELLANTS 
versus 
SARDAR SINGH AND ANOTHER— 
PLAINTIFF AND OTHERS—DEFENDANTS — 
RESPONDENTS 
Hindu Law—Debts— Father alienating to pay off 
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antecedent debt orto raise money for legal necessity 
—Son's duty to pay—Onus of proof that debts are 
illegal— Manager's power to alienate minor's interest 
for new business. í 

Under Hindu Law a father's alienation cannot be 
attacked ifit is made to pay off antecedent debts or 
to raise money for legal necessity. The sons havea 
pious duty to pay their father’s debts if they were 
not immoral or illegal and the whole of the family 
property can be sold in execution ofa decree passed 
on the basis of such debte., If the sons contend 
that the debts were raised for immoral purpoees, it 
ig incumbent on them to prove a clear connection 
between the debts andthe alleged immorality. Itis 
not sufficient to prove thatthe debtor wasa person 
of immoral character. 

The manager ofa joint Hindu family, even if he 


_ be the father and whether the family be Mitakshara 


or Dayabhaga, has no power to alienate the interest 
of a minor member in joint family property for the 
purposes of a new business started by him as manager. 
Benares Bank, Ltd, v, Hari Narain (1), relied on. 


F.C. A. from the decree of the Senior 
ig udge, Gujranwala, dated January 2, 
1931. 

Mr. Dev Raj Sawhney for Mr. Jagan 
Nath Aggarwal and Dewan Mehar 
Chand, for the Appellants. 

Messrs. J. L. Kapur and Basant Krishan, 
for the Respondents, 


Rangi Lai, /—One Ganda Singh mort- 
gaged the land in suit to Issar Das on 
June 16, 1924, ford sum of Rs. 1,400. On 
June 1, 1926, the same Jand was mort- 
gaged to Karam Singh, for Rs. 3,000 and 
the earlier mortgage was paid off. On 
June 25, 1928, a sum of Rs. 1,900 was 
borrowed from Karam Singh on the same 
security. On November 13, 1928, the land 
was sold to Nawab and Mehr Dad and 
a part ofthe sale price consisted of the 
amount due to Karam Singh, but it has 
not yet bean paid and the latter ig still 
in possession. On January 28, 1929, two 
minor sons of Ganda Singh brought the 
present suit to challenge these alienations. 
The relief sought was joint possession with 
Ganda Singh and also a declaration that 
the alienations were null and void, The 
plaintifs’ case was that the alienations 
were made in order to raise money for 
immoral purposes while the defendants 
contended that the money advanced by 
them was required for business and the 
marriages of the alienor's sisters, The 
lower Court held that the alienations were 
not made for family necessity, but for 
immoral purposes and were, therefore, dec- 
lared to be null and void, The claim for 
joint possession was disallowed, but no 
reasons have been given in support of 
this decision. The parties were left to 
bear their own costs, The vendees and 
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Karam Singh, mortgagee, have filed sepa- 
rale appeals to this Court. The plaintiffs 
have also appealed and have. prayed for 
a decree for joint possession and for their 
costs in the Court below. . 

There was a contest before the lower 
Court.as to the locus standi of the plaintiffs 
to sue, but the finding on the point which 
was in favour of the plaintiffs was not 
challenged before us. One of the plaint- 
iffs was admittedly born before the first 
alienation and, therefore, the other who 
was born subsequently also had a right 
tosue. The main question for decision is 
whether the alienation can be upheld or 
not. The alienor was admittedly govern- 
ed by Hindu Law. It is well-established 
that under Hindu Law a father's aliena- 
tion cannot be attacked if it is made to 
pay off antecedent debts or to raise money 
for legal necessity. Thesons have a pious 
duty to pay their father's debts if they 
were not immoral or illegal and the whole 
of the family property can be sold in 
execution of a decree passed on the basis 
of such debts. If the sons contend that 
the debts were raised for immoral pure 
poses, it is incumbent on them to prove 
a clear connection between the debts and 
the alleged immorality. It is not sufficient 
to prove that the debtor was a person of 
immoral character. In the present case, if 
is beyond dispute that Ganda Singh had 
a haberdashery business and also started 
atimber business in partnership with one 
Sawan Singh. He also celebrated the mar- 
riages of four of hissisters. The plaintifs 
alleged that their father had received 
money for his sisters and had spent lavishly 
on a Muhammadan woman, named Musam- 
mat Aimna,- whom he had abducted. 
There is no doubt that Ganda Singh did 
enter into a permanent union witha woman 
who was originally a Muhammadan. The 
plaintiffs’ own witnesses have, however, 
admitted that she was converted to Sikh- 
ism at Nankana Sahib and was formally 
married to Ganda Singh. She has given 
birth to two sons who havs been given Sikh 
names, Some evidence has also been pro- 
duced to show that Ganda Singh was ad- 
dicted to drinking. He wasonce convicta 
ed under s. 34, Municipal Act, but it is 
significant that this was after the institu- 
tion of the present suit. 

It is also in evidence that a complaint 
was once made to the Deputy Oommis- 
sioner by Ganda Singh's neighbours re~ 
garding his unseemly conduct, No im- 
portance can, however, be attached to this , 
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complaint, because there is no doubt that 
he had ineurred the displeasure of his 
kinsmen and neighbours by his connection 
with a Muhammadan woman. Anyhow, 
no attempt has been made to show that 
any part of the money raised by the 
alienations in question wat spent on drink 
or debauchery. The allegation that Ganda 
Singh had accepted money for his sis- 
ters has also not been proved. The evi- 
dence in support of it mainly consists of 
the statements of the husbands of the sisters 
who are interested in the plaintiffs. It is 
really immaterial for the purposes of this 
case whether Ganda Singh did or did not 
accept any money for giving his sisters 
in marriage, The onus was on the alienees 
to prove legal necessity for the sums ad- 
vanced by them and they would be pro- 
tected only if they made due inquiries and 
acted in good faith. I now proceed to 
consider how far this onus has been dis- 
charged in the case of each alienation. It 
ig unnecessary to trouble about the mort- 
gage in favour of Ishar Das because it 
has been paid off and there is no appeal 
before us on behalf of his legal represen- 
tative Devi Dayal who was a party to the 
‘suit. The consideration for the mortgage, 
dated Junel, 1926, in favour of Karam 
Singh is made up thus: 


.-(l) Left with the mortgagee for pay- 
ment to Ishar Das RS, 1,520 


‘debt challenged. Item 
No. (2) stands or falls with the rest. As 
for Item No. (9), tbere isno recital in the 
mortgege-deed as to the necessity for it. 
Karam Singh stated that he was told by 
Ganda Singh that the money was required 
for his maniarz shop and for the marriage 
of asister. Hukam Singh, who is an at- 
testing witness to the deed, also made a 
bald statement to that effect. He added 
that he had been present at the weddings 
of Ganda Singh's sisters and that it was 
not true that Ganda Singh had accepted 
any money from their husbands. This is 
all the evidence in regard tothe necessity 
for this item. Jam, however, of opinion 
that if cannot be accepted at its face 
value. Karam Singh’s statement in his 
own favour even though he was called 
by the plaintiffs is not of much value. 
Hukam Singh did not explain how he was 
in a position to sav that the sum of 
Rs. 1,400 was required for the haberdashery 
business or for the expenses of the mar- 
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riage of Ganda Singh's sisters. There is 
no definite evidence to show when each 
sister was married and what sum was ac- 
tually ‘spent on the marriage. It was 
urged by the learned Counsel for the res- 
pondents that the haberdashery business was 
a Dew business and an alienation of family 
property: was not justified in order to 
raise money for it. This point was, how- 
ever, not taken before the Court below and 
there is no clear evidence to show that the 
business was not an ancestral one. I 
am, however, of opinion, that it has not 
been satisfactorily established that the 
sum of Rs. 1,400 was required either for 
that business or for the legitimate expen- 
ses of the mortgagor's sisters’ marriages. 
It was not contended before us that the 
marriage expenses of Ganda Singhs 
sisters did not constitute legal necessity. 

The consideration for the mortgage of 
June 25, 1928, was as follows :-— 

(1) Due to the mortgagee on account 


of the rent of the mortgaged 

land . Ra, 390 
(2) Expenses of stamp and registra- 

tion Rs, 35 
(3) Paid before the Sub-Registrar .. Ra; 1,115 


Item No. 1 was clearly an antecedent 
debt. Item No. 2 requires no independent 
discussion. In regard, to item No. 3, no 
necessity is mentioned in the mortgage- 
deed. Karam Singh and Hukam Singh 
whose evidence has already been referred 
to deposed that this sum was required 
for the timber business. This business 
was apparently anew business because 
it was started by Ganda Singh himself 
in partnership with Sawan Singh. It has 


_been held by their Lordships of the Privy 


Council in Benares Bank, Lid. v. Hari Narain 
(1), that the manager of a joint Hindu 
family even if he be the father and 
whether the family be Mitakshara or Daya- 
bhaga, has nopower to alienate the inte- 
rest of aminor member in joint family 
property for the purpose of a new busi- 
ness started by him as manager. This 
item cannot, therefore, be said to have 
been advanced for legal necessity. The 
aoe for the sale was made up 
thus : 


(a) Left with the vendee for pay- 
ment to Karam Singh, previous 


mortgages . Rg. 4,570 
(b) Due to the vendes on account of 

a promissory note dated June 2, ; 

1927 ...Rs, 1,100 


(1) 59 IA 300; 137 Ind, Oas. 781; AI R1932P G 
182; 54 A 564; Ind. Rul. (1932) P O 220; 36 CW N 
826; 34 Bom. LR 1079; 550L J 583: IOWN 
599; (1932) ALJ 714; 36 L W 56; 63ML J 99. 
(1932) M W N 788; 13 PL T 491 (PO). 
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. (© Earnest money «Rs, 100 
ce ge Sa of stamp and registra- 

Rs, 230 
fey Paid before the Sub-Registrar » Rs. 2,000 


_ The first item requires no further dis- 
sussion, Item No. (6) was clearly an ante- 
zedent debt and must be allowed. Maula 
Bakhsh (D. W. No. 14), deposed that the 
promissory note was executed in his pre- 
3ence and that the consideration forit was 
paid at the same time. There are no rea- 
sons for disbelieving his testimony. There 
is no evidence in regard to the necessity 
for Item No. (c) even if it is assumed that 
it was paid. Item No. (d) stands or falls 
with the rest. In regard to Item No. (e) 
there is no recital in the sale-deed in re- 
gard to the necessity for it. Bahadur 
(P. W. No.8), who was an attesting witness 
to the sale-deed stated that this sum was 
taken by Ganda Singh “for his own needs 
and for payment to people.” There is 
nothing to show what these needs were 
or that he had any debts to pay. It can- 
not, therefore, be held that necessity for 
this item is established. The sale was 
altogether unjustified and it cannot, there- 
fore, be contended that it was not neces- 
sary for the alienee toe prove necessity 
for every pie of the sale price. For these 
reasons, I am of opinion, that the mort- 
gage of June 1, 1926, can he upheld only 
to the extent of Rs. 1, 520 plus one-half of 
thé expenses incurred thereon, 2. e. Rs. 40, 
making a total charge of Rs. 1,560. The 
mortgage of June 25, 1928, can be upheld 
only to the extent of Rs. 350 plus Rs. 7 
on account `of expenses==Rs, 357. Out of 
the sale consideration the amount advanced 
for legal necessity was Rs. 1,917 due to 
Karam Singh plus Rs. 1,100 due to the 
‘vendees on account of the promissory note 
Re. 3,017. 


I would, therefore, accept the appeal 
and declare that the mortgages are bind- 
ling on the plaintiffs only to the extent of 
Rs. 1,917. I would, also, declare the sale 
to be null and void, but ‘the plaintiffs shall 
not take possession without payment of 
Rs. 1,100 to the vendees. The appeals of 
‘Karam Singh and the vendees are accepted 
to this extent. I would have the parties 
to bear their own costs. The question of 
‘possession or joint . possession does not 
arise because the alienations have been up- 
held in part. The plaintiffs can get pos- 
‘session only on making the payment men- 
tioned above. I would, therefore, dismiss 
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the plaintiffs’ appeal, but would leave the 
parties to bear their own costs. 

Hilton, J.—I agree. 

D. Order accordingly. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 482 of 1933 
~- March 13, 1935 
ALLSOP, J. 
MADAN MOHAN—Dzrenpanr— 
APPELLANT 
VETSUS 
RAM CHANDER RAO—PLaINtTIFeF— 
RESPONDENT 

Agra nanii Act (III of 1926), s. 73—Parties 
contracting themselves out of statute—V alidity— 
Contract. 

The parties are not entitled to contract them- 
selves out of the statute and to sayin effect that 
the provisions of s, 73, Agra Tenancy Act, would 
not apply to them. It would be quite contrary to 
public policy to allow the provisions of s. 73 to 
be ignored by the plaintiff in a suit for arrears of 
rent, 


S. O. A. from the decision of the District 
Judge, Cawnpore, dated February 13, 1933. 

Mr. Basudeva Mukherji, for the Appel- 
lant. 

Mr. K. N. Laghate, for the Respondent. 


Judgment.—This second appeal arises 
out of a suit for the recovery of arrears of 
rent from a thekadar of agricultural Jand 
for the years 1338 and 1339 Fasli. The 
thekadar agreed to pay at the rate of 
Rs. 1,400 per annum and allowing for 
payments which had been made, the claim 
was for a sum of Rs. 701-7-8. ‘The defence 
raised was .that under a contract between 
the parties the thekadar was liable to pay 
at the rate of Rs. 400 a year and not at 
the rate of Rs. 1,400 a year in any year 
in which there had been remission of Jand 
revenue. In the original theka of June 1, 
1926, there was a provision that the rate of 
rent should be Rs. 1,400, but that that 
should be reduced to Rs. 400 if there were 
remissions or suspensions. It may be that 
this document was a little bit vague, but 
in a later document of March 31, 1930, it 
was quite definitely agreed between the 
parties that the rate should be Rs. 1,400 
ayear unless the revenue was totally 
remitted, in which case it was to be 
Rs. 400 a year. The lower Appellate Court 
found ona construction of the contract 
that the appellant was liable to pay at 
the rate of Rs. 1.400 a year. ‘The trial 
Court had come to the same conclusion 
and had decreed the claim. The appeai 
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was dismissed by the lower Appellate 
Court. ; 

It appears that the decision of the lower 
Appellate Court that the thesadar was not 
entitled to remission under the terms of the 
contract was not sufficient to dispose of 
the controversy between the parties. Al- 
though the point does not seem to have 
been raised in either of the grounds of 
appeal, Ihave not the slighest doubt that 
the parties were not entitled to contract 
themselves out of the statute and to 
say in effect that the provisions of s. 73, 
Agra Tenancy Act, would not apply to them. 
Is would be quite contrary to public 
policy to allow the provisions of 5.73 to 
be ignored by the plaintiff in this case, 
T hold that the parties were not entitled to 
contract themselves out of the statute and 
that therefore the plaintiffs claim must be 
examined with reference tothe provisions 
of s. 73, Agra Tenancy Act. In effect it 
may be said that the Court below has 
disposed of this matter on a preliminary 
point. 

I therefore remand the case for dis- 
posal, The Court below will enquire 
whether there was any order for remission 
of rent as contemplated by s. 73 which 
would apply to the defendant, and if 
there was, will take that order into con- 
sideration in deciding what amount of 
rent is due from the defendant to the 
plaintiff. The parties should be allowed to 
produce evidence. The costs in this 
appeal will follow the result. Permission 
to appeal under the Letters Patent is 
refused, 

D. Case remanded, 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 619 of 1934 
February 20, 1935 
NIAMAT-ULLAH, J. 
Musammat MUNIRAN— PLAINTIFF 
— APPLIOANT 
. i TETSUS 
ALI HUSAIN—DerznpDant— Opposite 
Parry AF 

Civil Procedure Code (Act V of 1908), s. 23—U, P. 
Honorary Munsifs Act (TI of 1896), s. 8, proviso— 
Suit in Munsif's Court on Small Cause Side—Trans- 
fer to Honorary Munsif’s Court--Again transfer 
by District Judge to Additional Munsif's Court having 
no Small Cause powers—Suit decided on merris— 
Appeal from his decision, whether lies. | | 

A suit for recovery of Rs, 152-8-0 was instituted in 
the Court of the Munsif, who had jurisdiction of 
a Court of Small Causes up to Rs. 200. The suit was 
cognizable by the Munsif on the Small Cause Court 
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side of the jurisdiction, Before any proceeding: 
could be taken, the suit was transferred to a Bench o. 
Honorary Munsifs, where it remained pending unti 
on the application of tha defendant, the Distric 
Judge transferred it tothe Court of the Additiona 
Munsif, who hadno jurisdiction to try cases unde’ 
the Provincial Smal) Cause Courts Act. The Mung; 
tried the suit on the merits and dismissedit. Thi 
plaintiff appealed from the Munsif’s decree to thr 
Oourt of the District Judge, who held that no appea 
lay, as the Munsif should be desmad to have decidec 
the case as a Judge of a Small Canse Court : 

Held, that when the suit was transferred to the Benel 
of ilonorary Munsifs, it became subject to the pro 
visions of the U. P. Honorary Munsifs Act, I 
of 1895, The proviso tos.8 of that Act expresaly 
excludes the application of s. 2! (4), Civil Proceduri 
Code. When the suit was transferred from the 
Oourt of the Bench of Honorary Munsifs to that of thi 
Additional Munsif, the latter could not acquire juris 
diction of the Court of Small Causes in respect of thi: 
suit by virtue ofs. 24 (4), which does not in term 
apply, the transfer uot being froma Court of Smal 
Causes. The Additional Munsif could therefore tr 
the suit only within the limits of his own jurisdic 
tion, and as such, an appeal from decision was com 
petent, to the District Judge, 


Mr. M. N. Raina, for the Applicant. 


Mr. Lakshmi Narain Gupta, for th 
Opposite Party. 


Order.—This is an application fo 
revision under s. 115, Civil Procedure Cod 
and is directed against an order passed bi 
the learned Sub&rdinate Judge of Shah 
jahanpur. The applicant in this Cour 
was the plaintiff in a suit for recovery o 
Rs. 152-8-0, instituted in the Court of thi 
Munsif, who had jurisdiction of a Court o 
Small Causes up to Rs, 200. It is not disputec 
that the suit was cognizable by the Munsi 
on the Small Cause Court side of his juris 
diction. Before any proceedings could b 
taken, the suit was transferred to a Bencl 
of Honorary Munsifs, where it remaine 
pending until on the application of th 
defendant, the District Judge transferred i 
to the Court of the Additional Munsi: 
Shahjahanpur, who had no jurisdiction t 
try cases under the Provincial Smal 
Cause Courts Act. The Munsif tried th 
suit on the merits and dismissed it. Th 
plaintiff appealed from the Munsif’s decre 
to the Court of the District Judge, Shab 
jahanpur, who held that no appeal lay, a 
the Munsif should be deemed to hav 
decided the case asa Judge, Small Caus 
Court. This view purports to be based o 
e, 24 (4), Civil Procedure Cede, The Sat 
ordinate dudge dismissed the appea 
holding that none had lain to him. Th 
present application for revision is directe 
against the decree of the Subordinat 
Judge dismissing the plaintiff's appeal t 
his Court. The reasons on which the judg 
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ment of the Subordinate Judge. proceeds 
are somewhat involved: but his view seems 
to be that the suit, throughout its progress, 
retained its character asa suit of Small 
Cause Court nature, that even when it was 
pending in the Court of the Bench of 
Honorary Munsifs it was a suit of a Small 
Cause Court nature with the only diference 
that the losing party had aright of appeal 
under the Honorary Munsifs Act (Local 
II of 1896), and that the Additional 
Munsif, who was ‘not subject to the Hono- 
rary Munsifs Act, had power to try itas a 
Judge, Small Cause Court, though he had 


otherwise no jurisdiction under the 
Provincial Small Cause Courts Act. The 
Judge has referred to s. 24 (4), Civil 


applicable 
In my 


Procedure Code as being 
to the circumstances of this case, 


‘opinion the ground on which the Judge 


has based his judgment is erroneous. 

It is true thatthe Court in which the 
suit was originally instituted had jurisdic- 
fion to try it as a Small Cause Court. 
It is equally true that, if the suit had 
been transferred on the application of one 
of the parties toit to another Court other 
than that of Honorary Munsifs, such Court 
would have had jurisdiction to try it asa 
Smal] Cause Court, even though it otherwise 
had no jurisdiction under the Provincial 
Small Cause Courts Act. But when the 
suit was transferred to the Bench of 
Honorary Munsifs, it became subject to 
the provisions of the Honorary Munsifs Act 
(Local), II of 1896). The proviso tos. 8 
of that Act expressly excludes the applica- 
tion of s. 24 (4), Civil Procedure Code. It 
should be noted that the reference in the 
proviso is to 8.250f Act XIV of 1882, 
which corresponds to s. 24 of Act V of 1908, 
The proviso clearly provides that s. 24, 
Civil Procedure Code, shall not be deemed 
applicable to cases transferred from Courts 
of Small Causes to those of thè Honorary 
Munsifs, who are to exercise jurisdiction 
under Act IJ of 1896 (Local). The learned 
Subordinate Judge has overlooked the 
proviso fo s. R, otherwise he could not have 
maintained that the suit, when transferred 
to the Oourt of the Bench of Honorary 
Munsifs, retained its character as a suit of 
the Small Cause Court nature with the 
difference that the decree of the Honorary 
Munsifs was appealable. As already 
stated, the application of s. 2! (4) is 
completely excluded by the proviso to s. 8, 
But for s. 24 (4), Oivil Procedure Code a 
Court to which a suit. of the Small : Cause 
Court nature is transferred, can try it 
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within the limits of its own jurisdiction, 
and not asa Court of Small Causes, if it has 
no power under the Provincial Small 
Cause Courts Act. Outside s. 24 (4) there 
is no rule of law which justifies the view 
that the Court to which a suit is transferred 
has all the powers of the Courtin which it 
was originally instituted. It follows that 
it is not correct to say that ‘‘the suit 
retained its character as a Small Cause 
Court suit” while it was pending in the 
Court of the Honorary Munsifs. 

When the suit was transferred from the 
Court of the Bench of Honorary Munsifs 
to that of the Additional Munsif, the latter 
cannot acquire the jurisdiction of the 
Court of Small Causes in respect ofthis 
suit by virtue of s. 24 (4), which does not in 
terms apply, the transfer not being from a 
Court of Small Causes. The Additional 
Munsif of Shabjahanpur could therefore try 
thesuit only within the limits of his own 
jurisdiction, and not within the jarisdic- 
tion supposed to have been delegated to 
him. Inmy opinion, the decree passed by 
the Additional Munsif in this suit was as 
much open to appeal as any other decree 
passed by him in any suit of a like descrip- 
tion instituted in his Court. Accordingly 
I hold that the plaintiffs appeal to the 
Court of the Subordinate Judge was 
competent and that he should have disposed 
itof on the merits. The application for 
revision is allowed with costs, the decree of 
the Subordinate Judge is set aside and the 
case is remanded to his Court with the direc- 
tion that the plaintiff's appeal ke disposed 
of on the merits, 

Dz Application allowed. 
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MADRAS HIGH COURT 
Appeal Against Orders Nos, 405 and 406 
of 1931 
January 16, 19385 
PANDRANG Row, J. 
BHAGHAVATHI VANNAN—Derenpant 
—APPELLANT 
VETSUS 
VEERA VANNAN—PAINTIFr— 
RESPONDENT 

Oaths Act (X of 1873), s. 12—Agreement to take 
oath—Temple servant demanding fee—Refusal of both 
parties to pay—HEffect—Procedure to be followed, 

Where the form of: the oath agreed to, itself 
involves the participation of the person who agrees to 
be bound by the oath of the other side and where 
the failure to take’ the oath is wholly attributable 
to the act or omission cf the person who agreed to 
be bound by the oath, the resylt_in Jaw is the 
same asif the oath had been taken. 
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Where there was only one occasion on which 
the oath was offered to be taken and the non- 
taking of the oath on that occasion was due to 
the unexpected demand of a fee by the temple 
servant which neither side was prepared to meet 
at that time and when the defendant offered sub- 
sequently to take the oath paying the fees demand- 
ed by the temple servant, the plaintif did not 
agree on the ground that this was a fresh offer and 
the Court dismissed the suit on the ground that 
plaintiff had refused to allow 


taken ; | | 
Held, that the dismissal of the suit at this stage 


was not right. 

Held, further that the proper course to be adopted 
was to issue acommission at the cost of the de- 
` fendant directing the taking of the oath as agreed 
upon on a date to be fixed in presence of the plaintiff. 
Umayammi v. Muthiah Nadar (D, Athermankuthr 
y. Ghandroth Moideenkuttz (2), and Thukku Goundan 
v. Kuppanna Goundan (3), referred to. 

A. against the orders of the Additional 
Subordinate Judge of Trichinopoly, dated 
July 11, 1931, and made in A. S. Nos. 58 
and 37 of 1931, respectively, preferred 
against the decrees of the Court of the 
District Munsif of Kulitalai, dated Bep- 
tember 23, 1930, and passed in O. S. 
No, 498 of 1929 and 290 of 1928, respec- 
tively. 

Mr, K. Aravamuda Iyengar, for the Ap- 
pellant. _ 
. Mr. K. G. Srinivasa Iyer, for the Res- 


pondent. 


- Judgment.—These are appeals from 
the order of the Additional Subordinate 
Judge of Trichinopoly, dated July 11, 1931, 
setting aside in appeal the decrees of the 
District Munsif of Kulitalai, dated Sep- 
tember 23, 1930, in O. S. No. 230 of 
1928 and 498 of 1929, and directing the 
trial Court to restore the suits to its file 
and dispose of them after ‘giving them 
opportunity to let in evidence. The plaintiff 
who is the same in both the suits chal- 
lenged the defendant to take oath in a 
certain temple in a certain manner with 
regard to two principal allegations made 
in the plaint, and this challenge was ac- 
cepted by the defendant. When a com- 
mission was issued for the taking of the 
oath and everything was ready, a difficulty 
arose by reason of the claim made by a 
temple servant of certainfeefor the pur- 
pose of meeting ‘Samprokshana’ expenses 
as preliminary to the taking of the oath. 
The plaintiff would not pay the fee, and 
apparently the defendant did not offer to 
pay, and both the parties returned from 
the temple along with the Commissioner 
without the oath being taken. Later on, 
the defendant offered to meet the expenses 


+. of a fresh commission as well as to- pay 
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the oath to be- 
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the fee demanded by thetemple servant. 


-On this application by the defendant the 


plaintiff endorsed to the following effect: 
‘This being a fresh offer, Iam not willing 
to agree toit.’ The District Munsif instead 
of passing an order on this application 
proceeded to pronounce judgment in the suit 
dismissing the same on the ground that 
the plaintiff had refused to allow the oath 
to be taken, and that in consequence under 
the Oaths Act there was no evidencein sup- 
port of his case. 

The plaintiff appealed and the Subor- 
dinate Judge in appeal took a different 
view and held that the only course open 
tothe trial Court in the circumstances 
was to have gone on with the trial of the 
suit after taking such evidence as was 
adduced by both sides after making such 
Provision as was necessary to compen- 
sate the defendant in the matter of 
costs. 

The point for decision in these appeals 
therefore, is, the facts being as stated 
above, what is the legal position of the 
parties so far as the further disposal of 
the suit is concerned. Two views are pos- 
Sible, and two views have actually been 
adopted by different, Benches of this High 
Court. One view is given expression to in ` 
Umayammi v. Muthiah Nadar (1). The 
other view is set out in Athermankutti v. 
Chandroth Moideenkutti (2) and Thukku 
Goundan v. Kuppanna Goundan (3). 

There are other cases in which this 
question has been referred to, but it is 
cloar that thesetwo different views can- 
not be fully reconciled. It appears to 
me thal in cases of this kind where the 
form of the oath agreed to itself involves 
the participation of the person who agrees 
to be bound by the oath of the other 
side, and where the failure to take the 
Oath is wholly attributable to the act or 
omission of the person who agreed to be 
bound by the oath, the result in law 
should be as if the oath had been taken. 
Otherwise, it would be open to him to re- 
sile from his offer to be bound by the 
oath at any time he pleases and for no 
reason whatever. In the present case, 
however, it is not clear that asa matter 
of fact the non-taking of the oath by the 
defendant was really due to the failure 
of the plaintiff to be present at the time 
of taking the oath. There was only one 


(17M L J 99. 

(7) 10 L.W 140; 52 Ind. Oas. 619; A I R 1919 Mad 
615; (1919) M W N 535. 

(3) 12 M L T 613; 17 Ind, Cas. 339, 


Mr. S. N. Gupta, for the Appellants. 
Mr. Nanak Chand, for the Respondents. 


Judgment.—This is an appeal against 
the decision of the lower Appellate Court 
reversing an order of tne Court of first 
instance decreeing the plaintiffs’ claim.. 
The plaintiffs-appellants are zamindars of 
the village Mahadeo. Tirkha Ram being. 


built unless of course there is some custom 
legally binding on the parties which gives 
the tenant such a right. The allegation 
in this case is that in the village of 
Mahadeo there is such a custom, but 
clearly the onus of establishing that 
custom rests upon the tenant, 

To establish “this custom a number of 


gale deeds and mortgages were filed and. 
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gages executed within 12 years of the present 
suit were eliminated. Sixteen transac- 
tions would still be left, but the evidence 
in support of the custom does not rest 
there. The mere production and proof of 
sale deeds or mortgages is no proof that the 


io 61 Ind. Oas. 24; AT R 1921 All, 46: 19A LJ 
i, 
(2) 98 Ind. Oas, 1064; AIR 1927 All, 195, 
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zamindars were aware of these transactions 
and did in fact acquiesce in them. The 
defendant alleging such a custom must 
not only establish such transactions but 
he must establish positively that such 
took place with the knowledge and acequies- 
cence of the zamindars. 

There is ample evidence in this case to 
show that what had occurred in this village 
for many years had occurred with the fall 
knowledge and acquiescence of the zamin- 
dars. In a previous suit decided by the 
learned Munsif who tried this  suib, one 
lof the plaintifs zamindars, viz, Ram 
Prasad, admitted on oath that such a 
‘custom as alleged by the present defen- 
‘dants-respondents did exist in this village. 
"That being so it is difficult at least for 
|Ram Prasad or any person claiming title 
through him to allege to the contrary now. 
i However, such an admission made by Ram 
Prasad, though not conclusive against his 
‘co-plaintiff, is certainly of considerable 
evidential value against him, Three other 
‘gamindars of this village were called by 
‘the defendants-respondents to establish this 
‘custom and each of them said that such 
a custom existed. Landlords donot asa 
| rule make admissions of this sort against 
‘their interests unless suth be true because 
such admissions are bound to be used 

against them at some later date as Ram 
. Prasad's admission has been used against 
him in this present case. The lower Ap- 
‘ pellate Court accepted this evidence and 
rightly and that being so, the defendants- 
| respondents established that these transac- 
i tions, the documents concerning which had 
| been filed and proved, had taken place with 
| the knowledge and approval of lhe zamin- 
' dars because according to the latter, there 
“Was a custom permitting the tenants to 
| transfer their dwelling houses together with 
the sites on which they are bniit and that 
the zamindars could not interfere. It ap- 
pears from the judgment of the lower 
Appellate Court that a number of other 
witnesses, about 16 in number, were called 
by the defendants-respondents who deposed 
to this custom. There was, therefore, before 
the lower Appellale Court 16 transactions 
which had taken place more than 12 years 
before the suit was instituted, 14 similar 
transactions which had taken place within 
12 years of the date upon which the suit 
-was instituted and ihe evidence of three 
zamindars, the admission of Ram Prasad, 
one of the plaintiffs in the suit, and the 
evidence of about 16 other witnesses. 
. Ppon that evidence the lower Appellate 
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Court found the custom established and 
that being 60 reversed the decree of the 
Munsif granting the plaintiffs possession, 

It has been urged with great force that 
the evidence before the lower Court was 
not legally sufficient to establish such a. 
custom. Where a custom such as the 
present one is alleged, the existence or 
non-existencé of such a custom is a question 
of fact, but it is a question of law whe- 
ther there is proof to support that cus- 
tom or whether the evidence adduced is 
legally sufficient to prove such a custom: 
see Ram Bilas v. Lal Bahadur (3). In that 
case a Full Bench of this Court held that 
a custom similar to the one alleged in 
the present case could not be proved upon 
the mere production and proof of a number 
of sale deeds. It 1s unfortunate that in 
the report of that case the actual number 
of sale deeds produced is not given. All 
that is stated in the judgment of the learn- 
ed Ohief Justice is that instances of sales 
were given in evidence and a number 
of documents were produced in which ap- 
parently not only the fabries of the houses 
but the grounds also upon which they 
stood was the subject cf the sale. This 
decision is of course binding upon me, 
but the case before me is clearly disting- 
uished from this Full Bench decision. There 
the cnly evidence adduced to prove the 
custom was a number of sale deeds and 
no evidence was tendered to show that 
the zamindars of the village either ac- 
quiesced or even knew of such sales. In 
the present case there is abundant eyi- 
dence to show that the zamindars were 
fully aware that such sales were made 
and did not interfere because they were 
aware that they had no power to interfere, 

In my judgment each case must he 
decided upon the evidence actually tendered 
in that particular case. It may be that 
the production of 40 sale-decds in one 
case might legally afford sufficient evidence 
to establish a custom, whereas the pro- 
duction of a similar number of deeds could 
not in another village legally establish 
such 2 custom. The size of the village 
the nature of the transactions and the 
fact whether the camindar was or was not 
resident in the village are all factors 
which must ke taken into account. The 
decision in Ram Bilas v. Lal Bahadur (2 
does show thas transfers by themselves 
may not be sufficient evidence of the exis- 
tence of a custom, but where a question 
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of fact 19 at issue, each case must be 
decided on its own merits and the finding 
arrived at on-the evidence adduced in 
one case cannot be used to guide the 
decision of a kindred issue in another 
case, not heard with it: see Tajammul 
Husain v. Banwari Lal (4). 

In my judgment, having regard to the 
documentary evidence of transfers and 
mortgeges which had taken place at a 
period before 12 years of the institution 
of the suit, the nature and size of the 
village, the admission of one of the ap- 
pellants and the evidence of the zamindars 
and other pereons, I am of opinion that 
there was legally sufficient evidence to 
prove this custom and that being so, the 
lower Appellate Court was right in holding 
that the defendants had made out their 
defence to this claim. In the result this 
appeal is dismissed with costs. Leave to 
appeal under the Letters Patent is asked 
for but refused. 

Appeal dismissed. 


D. 
(4) ABA 77; €8 Ind. Cas. 792: A I R 1926 All. 
43, 





LAHORE KIGH COURT 
Second Civil Appeal No. 771 of 1934 
| October 3, 1934 
DIN MoHAMMAD, J. 
GH—DEFÉNDANT—ÅPPELLANT 
VETSUS 


MALHA — PLAINTIFF —RESPONDENT 

. Civil Procedure Code (Act V of 1908), O. II, r. 2 
—Portion of shamilat land re-claimed by one pro- 
prietor—Others filing: suit for ejectment—Suit dis 
missed—Former re-claimang further piece of 
shamilat tand—Another suit for ejectment from 
land subsequently re-claimed, if barred—Custom 
(Punjab,—Shamilat tand—One of proprietors whether 
can re-claim portion of shamilat land—When can 
be ejected—Whether becomes absolute owner of the 
land re-claimed. 

- Where one of the proprietors re-claimed shamilat 
land and asuit for ejectment brought by the pro- 
prietary body was dismissed and then the former 
re-claimed a further piece of shamilat land : 

Held, that O. II, r. 2, Civil Procedure Code, was 
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“no bar to a subsequent suit to eject him from the 


land re-claimed subsequently. 

‘AS a member of the proprietary body ofa village 
is entitled to re-claim a portion of the shamilat 
land provided he does not cause any special injury 
to the rights of the other members of the pro- 
prietary body, it is not reasonable to deprive him 
of the gains of his hard labour that he has spent 
in re-claiming the land. He does not, however, be- 
come the absolute owner of such land which conti- 
nues to be available for partition at the time of 
partition of shamilat land, 

S. ©. A. from the decree of the Senior 
Sub-Judge, Kangra, Dharamsala, dated 


January 30, 1934. 


_ 
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Mr. J. N. Aggarwal, for the Appellant. 

Mr. Mehar Chand Mahajan, for the Res 
pondent. 

Judgment.—This dispute relates to ¢ 
narrow strip of land measuring one kana 
bearing khasra No. 1487, situated in : 
bed of stream known in the revenue papert 
as ghair mumtin khad in village Ghaneta 
of Kangra District. It is common ground 
that the land in-suit forms part of the 
shamilat lend. The appellant before me 
re-claimed seven marlas out of this khasra 
number some years before and the pro- 
prietary body brought a suit for his eject- 
mentifrom this piece of land. The case 
came up to this Court and was dismissed 
by Hilton, J., on January 24, 1931. During 
the pendency of that suit it was further 
found thatthe appellant had reclaimed one 
kanal inore} out of that khasra number 
and a prayer was then made to include 
that piece of land also in the land then 
under litigation. That prayer was, however; 
refused and consequently a member of 
the proprietary body brought the present 
sult for ejectment of the appellant from 
one kamal of land now re-claimed by him 
and for a permanent injunction that the 
land in suit waseshamilat charand and 
avallable for the use of all co-sharers in 
the shamilat as also for restraining him 
from diverting the course of a kohlsituated 
in this Jand. l 

The Court of first instance held that the. 
present suit was barred by- O; II, r. 2, 
Civil Procedure Code, and - further found 
that the land in suit was not a charand 
the defendant was not liable to 
ejectment therefrom. Various other points 
were raised and findings given but they 
are not material for the purpose of the 
present case. The learned Senior Subordi- 
nate Judge whoheard the appeal set aside 
the order of the lower Court and granted 
the plaintiff a decree for ejectment of the 
defendant from the land in suit and issued. 
an injunction against him in terms of the 
relief claimed. The defendant has there- 
upon preferred this second appeal to this 
Court, 

I may say af once that I um in perfect 
agreement with the learned Senior Subordi- 
nate Judge that O. II, r. 2, Civil Procedure 
Code, is no bar to the present suit, inas- 
much as the plaintiff as a representative 
of the proprietary body was not entitled. 
to make a claim in respect of the present 
cause of action at the time the previous. 
suit was brought. I, however, disagree with: 
the learned Senior Subordinate Judge in 
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the order of ejectment passed by him against 
the appellant. It is admitted that the 
narrow strip of land reclaimed by the 
appellant is a part of the skamilat area 
of which be is also one of the proprietors. 
It is also admitted that the total area of 
shamilat is about 2,880 kanals and the 
appellant is entitled to 1/o5th part in that 
land. In the circumstances, it cannot be 
denied that as a member of the proprietary 
body of the village the appellant was 
entitled to reclaim a portion of the shamilat 
land provided he did not cause any special 
injury to the rights of the other members 
of the proprietary body. It has not been 
established that any such injury has been 
caused by the act of the appellant and in 
these circumstances I do not consider it 
reasonable to deprive him of the gains of 
his hard labour that he has spent in re- 
claiming the land in suit. I however wish 
to make it clear that innot ejecting him 
from the land in suit, I do not wish to 
establish his right of ownership on this 
plot and would make it available for par- 
tition at the time when the proprietary 
body is inclined to partition the skamilat 
land. I would therefore modify the decree 
of the learned Senior Subordinate Judge 
fo this extent that I would dismiss the 
suit for ejectment, but instead will grant 
a declaration to the effect that the property 
In sult is a part of the shamilat land 
and will be available at the time of partition. 
I would also issue a permanent injunc- 
tion restraining the defendant from making 
any further encroachment upon the neigh- 
bouring khad. I order accordingly and 
leave the parties to bear their own costs 
throughout. 
D. Order accordingly. 
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= LARORE HIGH COURT 
First Civil Appeal No. 865 of 1934 
December 18, 1934 
Tex Caanp AND ABDUL RASHID, JJ. 
De. KULWANT—P rain tirF—A pPELLANT 


E VETSUS 
DHAN RAJ DUTT—Darenpant 
-—RESPONDENT 


Civil Procedure Code (Act V of 1903), 3.18—Foreign 
Court—Rules of Supreme Court—Procedure strictly 
followed and defendant, though given opportunity to 
contest, voluntarily refraining from contesting—Judg- 
ment, tf one on 
meaning of, 

Ifthe procedure laid down by the Rules of the 
Supreme Court is strictly followed and the defend- 
ant 13 given an opportunity to appear and contest 
the claim of the plaintif and he voluntarily refrains 
from doing so, the decision of the High Court of 
Justice in England must be regarded as a judgment 
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merits —'Judgment on the merits’, 
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on the merits. If the defendant does not appear, 
his default after due service is taken to be tanta- 
mount toan admission of the claim, and the judg- 
mentas entered in favour of the plaintiff as ifihs 
defendant had confessed judgment. It -cannot he 
said thatifa decree were passed in favour of irs 
plaintif onan admission of the defendant it © uid 
not be an adjudication of the suit on the mr ril3. 
Cole v. Harper (7), Ishri Prasad v. Sri Ram .3) 
and Ephrajim H. Ephrajim v. Turner Morrison & Co, 
(9), followed, Mohammad = Kasim v. “snt 
Pakir (5), Abdul Rahman v. Mahomed Ali Rowtier 
(12) and Fernando v. Fernando (13), dissented 
from. 

The words “judgment on the merits ” have baen 
used in the Civil Procedure Code, in contradistinc- 
tion to a decision on a matter ofform or by way of 
penalty and a case must ba taken to have besn de- 
cided on the merits where the defendant had ample 
opportunity to raise a defence and voluntarily rə- 
frained from raising such a defence and the judg- 
ment was, therefore, passed ex parie, [p. 118, col. 1.1 

F. O. A. from the decree of the Senior 
Sub-Judge, Lahore, dated February 19, 
1934. 

Messrs. Mukand Lal Puri 
Nath Chopra, for the Appellant. ; 

Mr. Achhru Ram and Mr. J. N. Talwar 
for Mr. M. M. Aslam Khan, for the Respon 
dent. | 


Abdul Rashid, J.—This appeal arises 
out of an action brought by Dr. Kulwant 
against Mr. Dhan Raj Dutt for recovery cf 
Rs. 21,616-0-7 on the basis of a judgment 
of the High Oourt of Justice in London, 
dated February 19, 1929. The allegations of 
the plaintiffs were that about 10 or 12 years 
before the institution of the present suit 
the defendant went to England to recsive 
education, and in order to meet his expenses 
asked for a loan from the plaintif, The 
plaintiff advanced loans to the defendant 
on various occasions, and on July 27, 1928, 
the amount due from the defendant was 
£1,365 $3 2d. The plaintiff demanded this 
amount from the defendant, and the latter 
raised a loan from the Westminster Bank 
and paid the said amount to the former. 
The plaintif! had become a guarantor to 
the Westminster Bank to the fextent of 
£1,600, and it was only because of this 
guarantee that the Westminster Bank 
advanced the loan to the defendant, 
The defendant did not re-pay the 
loan tc the Wesiminsiter Bank and the 
plaintiff as guarantor fur the defendant was 
obliged to pay £1,595 7s 3d tothe Bank on 
January 31, 1928. The plaintif demanded 
this sum from the defendant, and on his 
refusal instituted a suit in the High Court 
of Justice in London, and obtained a 
decree for £ 1.596 7s 3d. With £ 18 19s &d 
as costs on February 19, 1929. According to 
the plaintiff at the time of the passing of 
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. the decree the rate of exchange was Is 
otgd to arupee and thus the plaintiff was 
entitled to Rs. 21,616-0-7 on July 19, 1932. 


The defendant pleaded, inter alia, that ` 


he had “not borrowed any sum from the 
- Westminster Bank, that he was not even 
present in England when the alleged 
guarantees was given by the plaintiff to 
the Bank, that a demand was wrongly 
made by the Bank from him, that the 
writ issued by the High Court of Justice 
in Hngland was served on him, but that 
‘he had no knowledge of any decree being 
passed against him and that, in any case, 
the judgment of the English Courts was 
not binding on him as it had not been 
given on the merits, was not pronounced 
‘by a Court of competent iurisdiction, and 
had been obtained by fraud. On the 
pleadings of the parties the trial Court 
framed the following issues: (1) Whether 
. the: judgment of the High Court of Justice 
in England was pronounced without juris- 
-diction ? (2) Whether the aforesaid judg- 
‘ment has not been given on the merits of 
the case? (3) Whether the said judgment 
has been obtained by means of fraud, and 
(4) If Issues Nos. 1 to3 go against the 
defendant, what is the amount in Indian 
money equivalent to the judgment debt? 
The trial Oourt held that the defendant 
‘borrowed £1,365 9s 2d, from the plaintiff, 
and paid off the loan by drawing a'cheque 
on the Westminster Bank on plaintiff be- 
‘coming liable as the guarantor, and that, 
in these circumstances, the High Court of 
‘Justice in London had jurisdiction in the 
suit instituted by the plaintiff against the 
‘defendant. On the 3rd and 4th issues, the 
trial Court found that the judgment refer- 
red to above had not been obtained by 
means of fraud, and that the amount due 
to the plaintiff was Rs. 21,616-0-7. On the 
2nd issue, it held that the judgment and 
the decree of the King’s Bench Division, 
dated February 18, 1929 could not be re- 
‘garded as a judgment on the merits within 
the purview of s. 13, Civil Procedure Code. 
As the plaintif’s suit was based on the 
foreign judgment only it was dismissed in 
view of the finding on Issue No. 2. The 
claintiff has preferred an appeal io this 
- :0urt. 

The sole question for determination in 
this appeal is whether a suit lies on the 
‘basis of a judgment of the High Court of 
Justice in England given jn default of ap- 
‘pearance by the defendant. Section 13, 
Civil Procedure Code, provides ‘that a 
foreign judgment shall be conclusive as to 
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any matter thereby directly adjudicated 
upon between the same parties, except in 
certain cases, one of which is, where the 
judgment has nob been given on the 
merits. It was strenuously contended on 
behalf of the appellant that the judgment 
dated February 19, 1929, was a judgment 
on the merits as it was pronounced after 
proceedings had been taken in the English 
Court strictly in accordance with the 
procedure as laid down in the Rules of 
the Supreme Court. It appears that a writ 
for the appearance of the defendant was 
issued under the orders of Talbot, J., dated 
June 8, 1928. Order XI, r. 4 of the Rules of 
Supreme Court provides that every applica- 
tion for leave to serve a writ of summons 
or notice on a defendant out of jurisdic- 
tion shall be supported by affidavit, or 
other evidence, stating that in the belief of 
the deponent the plaintiff has a good cause 
of action and showing in what place or 
country such defendant is or probably may 
be found, and whether such defendant is a 
British subject cr not, and the grounds 
upon which the application is made; and 
no such leave shail be granted unless it 
shall be made sufficiently to appear to the 
Court or Judge thaé the case is a proper ons 
for service out of the jurisdiction under 
this Order. With the application for leave 
to serve the writ, an affidavit of Dr. Kulwant 
was filed which gave fuil details of the 
cause of action and the claim against the 
defendant. The order of Talbot, J., dated 
June 8, 1928, was passed after the reading 
of the affidavit and the statement of the 
claim of the plaintiff. It is common ground 
between the parties that this writ was duly 
served on the defendant. The defendant 
did not put in an appearance within the 
period allowed and, in consequence judg- 
ment in default of appearance was entered 
in favour of the plaintiff for £1,596 3s 7d 
and costs on February 19, 1929, under the 
rules governing the procedure of the 
Supreme Court. 

Reliance was placed by the learned Coun- 
sel for the appellant on the case of Ram 
Chand v. John: Bartlett (1), the facts of 
which were very similar to faets of the 
present case. It was held in that case 

“that a judgment passed in England against a 
defendant in India who has been duly served with 
a writ of summons but who did not enter appear- 
ance or deliver a defence, when the proceedings 
have been strictly in accordance with the existing rules, 
must be considered as one passed on the merits.” 

The following observations from the judg- 
. (1) 3 Ind, Oas. 522; 75 P R 1909; 92 PW R 1909; 
99 P LR 1909, 


b. 


a aman amana najana 
-— m. = 


ee amana — 


40 M 112; 15 AL J 92; 24 


1935 


ment of Shah Din, J., may be quoted in 


extenso : 
‘In short the proceedings held in the High Court 


‘of England appear to have been strictly in accord- 


ance with the existing rules of procedure, which are 
not shown to be in any way contrary to the funda- 
mental principles of justice and fair play: and the 
judgment passed against the defendant on the 
facta of the case must be considered as one passed 
on the merits. It does not proceed on any prelimi- 
nary point, i. e, a point collateral to the merits of 
the case, but is based on the merits as disclosed by 
the pleadings before the Court, If the defendant did 
not, In spite ofthe notice of action, choose to appear 
and defend it, the judgment passed by the Court 
in plaintiff's favour was vot the less a judgment 
on the merits because it was not founded upon detail- 
ed evidence which the plaintiff might have produced 
had the defendant entered an appearance and con- 
tested theclaim. The position to my mind is the 
same as if the defendant had appeared and confessed 
judgment. . . The affidavit filed by the present 
plaintiff-respondént in pursuance of the above rule 
would, in my opinion, consititute evidence in 
support of the claim , i And the judg- 
ment obtained after service ofthe writ on the 
defendant as required by the rules ofthe Supreme 
Oourt would, 1 think, be a judgment on the 
merits,” 

The position taken.up on behalf of the 
respondent was thatthe ruling alluded to 
above had been virtually overruled by 
their Lordships of the Privy Council 
in the case of Keymerv. Visvanatham 
Reddi (2). In Keymer v. Visvanatham 
Reddi (2) the plaintiff sued the defendant 
in the Court of King’s Bench in London 
for a sum of money alleged to be due to 
him inrespect of transactions which he 


had withthe defendant as a member of 


a firmin Madras, who under arrange- 
ments betweenthem consigned goods to 
the plaintiff for sale in London. The de- 
fendant denied that he was ever a member 


‘of the firmin Madras, and alsodenied that 


there was any money due by him to the 
plaintiff or that the arrangements had 
been made under whichthe plaintiff as- 
serted that his claim arose. The defend- 
ant refused to answer interrogatories 
which the plaintiff was allowed to ex- 
hibit, calling on the defendant to speak as 
to some ofthe material matters in dis- 
pute and the defence wasthereupon order- 
edto be struck out and judgment was 


-entered for the plaintiff. The following 


observations from that case be re- 


producedfin extenso: 


may 


“In potntof fact what happened was that 
because the defendant refused t answer the 


interrogatories which hed been submitted to 
him, the merite of the case ware never investi- 
gated and his defence waa struck out, He was 

(2) 44 TA 60; 338 Ind. Oas, 683: A I 1916 P O 121; 
ML T 7832 ML Jd 35, 
5 L W 3i2; 18 Bom. L R 206; 21. O W N 358, 25 
O LJ 233; 10 Bur. LT 176 (PO, 
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treated as though he had not defended, and judg- 
ment was giyen upon that footing. It appears 
to their Lordships that no such decision asthat 
can be regarded asa decision given on the merits 


of the case within the meaning of sg. 13, sub-s. (b) 
eer? In their Lordships’ 


view it (s. 13 b), Civil Procedure Code), refers 
to those cases where, forone reason or another 
the controversy raised inthe action has not, in 
fact, been the subject of direct adjudication by 
the Court.” 

This ruling does not appear tome tobe 
applicable to the facts of the present case. 
In Keymerv.,Visvanctham Reddi (2), the 
defendant actually appeared and filed a 
written statement denying tbe claim of 
the plaintiff. A defence was raised inthe 
action and in spite of the denial of the 
claim ofthe plaintiff by the defendant 
there was no adjudication on the merits 
because the defendant refused to answer 
interrogatories, and in consequence, his 
defence was ordered to be struck out as 
a penalty. In the present case the de- 
fendant never appeared and never denied 
the claim of the plaintiff. Therefore, no 
controversy had been raised in the 
English Courts by the defendant in 
the present case, The defendant having 
been duly served had the opportunity to 
raise a defence, but he did not avail 
himself of that opportunity and allowed 
the judgment to be entered in default of 
appearance. The ruling of their Lordships 
of the Privy Councilin Keymer v. Visva- 
natham Reddi (2) was referred to by a 
Division Bench of the Madras High 
Court in Janoothassan v. Mahomed Oltuthu 


(3), and it was observed that : 

“ordinarily a judgment delivered es parte 
is deemed fo be onthe merits, and if is only 
when a defence has been raised and for some 
reason or another has not been adjudicated upon, 
that the decision can be said to be not upon tha 
merits, and that the ex parte judgment in this case 
must badeemed to be one passed on the merits, 
aa the defendantdid not at all appear in the 
case”. 

Janoothasan v. Mahomed Oliuthu (8) 
was followed in Asanali Nagoor v. Mahadu 
Meera (4) where it was held that “an ex parte 
decree obtained in a foreign Court must 
be deemed to be a decree passed upon 
the merits when there has been no 
appearance by the defendant.” A 
discordant note was, however, struck in 
the case of Mohammad Kasim v. Seeni 
Pakir (5) in which various rulings, in- 


(3) 47 M 877; 82 Ind. Oas, 425; A IR 1925 Mad, 
155; 47 ML J 356; 20 L W677. 

(4) 92 Ind. Oas. 491; Al R1926 Mad. 259; 22 L W 
D | 


820. 
(5) 50 M 261; 100 Ind. Cas. 555; A I R 1927 Mad, 


265; 52 M L F240; 25 L W 307 (F B), 


B6 
eluding tbe one in Keymer v. Visvanatham 
keddi (2), were discussed in great detail 
and it was held that: 

_ “a foreign judgment passed on default of ap- 
pearance of the defendant duly served with 
summons, on the plaint allegations without any 
trial on evidence, is not one passed on the 
merits of the case within the meaning of s. 13 
(b), Oivil Procedure Code, and a suit cannot be 


brought on sucha judgment in any Court in British 
India.” i 


Venkatasubba Rao, J., in his order of 
reference referred to Keymer v. Visvanatham 
Reddi (2) the remarks of their Lordships of 
the Privy Council tothe effect, that he (the 
defendant) was treated as though he had 
not defended and judgment was given 
upon that footing, were in the nature of an 
obiter dictum. The learned Judge also re- 
ferred tothe case of Oppenheim v. Mahomed 
Haneef (6), and remarked that the point 
whether a judgment in default of appear- 
‘ance canbe regarded asajudgment on 
merits cameup for decision before the 
Privy Council in that case, but was not 
‘decided. The plaintiff based his suit on 
a foreign judgment as well as on the 
antecedent cause of action. . Coutts-Trotter, 
J., assumed on the authority of Keymer v. 
Visvanatham Reddi (2), that a suit did not 
lie in an Indian Court on & foreign judg- 
ment-by default, but held that on the 
alternative cause of action the plaintiff was 
entitled to adecree. Before the Judicial 


‘Committee the view of ;Coutts-Trotter, J., 


on. the first point was not challenged and 
their Lordships were invited to deal with 
the second point only. In Muhammad 
“Kasim v. Seeni Pakir (5), the suit was 
brought on a foreign judgment, namely, a 
Judgment of the Supreme Court cf Penang. 
The defendants did not appear though 
the summons had been duly served, and 
the judgment was given without trial and 
without taking any evidence. It does not 
appear that any affidavit had been filed 
in the Penang Oourt before the summons 
were Issued to the defendants. There was, 
therefore, absolutely no evidence in support 
of the claim of the plaintiff. The Fuil 
Bench of the Madras High Court held that 
the decision of the Privy Council in Keymer 
v. Visvanatham Reddi (2), was fully appli- 
oable to the case that was under considera- 
tion. Iam ofthe opinion, with all respect, 
that the learned Judges of the Madras 
High Court gave too wide an inlerpreta- 


(6) 45 ‘M 496; 74 Ind. Cas. 616; A IR 1992 P 0120; 
49 JA 174; 260 W N 642; 16 L W 33: 30ML T 
2901; 4 U P LR PO) 36 (1922) M W N 396: 43 M 
L J 422; 24 Bom. L R 1245 36 OL J 444 (P O). 
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tion to the observations made by the 
Judicial Committee in Keymer v. 
Visranatham Reddi (2). | aa 
The Allahabad High Court has consistent- 
ly taken the view that the observations of 
the Judicial Committee in Keymer 
v. Visvanatham Reddi (2), are applicable 
only to those cases where the judgment 
follows as a penalty upon the defendant 
not complying with the orders of the 
Court, and where in consequence the 
defence raised inthe action has not been 
adjudicated upon. Reference may be madè 


in this connection to Colev. Harper (7) and 


Ishri Prasad v. Sri Ram (8). In the latter 
case the plaintiff obtained a decree in 
Rampur State for recovery of Rs. 979-6-0 | 
and onthe basis of this judgment sued 
the defendant inthe Court of the Munsti, 
Saharanpur, The decree obtained by the 
plaintiff in the Rampur Oourt was an 
ex parte decree and the judgment of the 
Court ran in the following terms: 

“The defendant notwithstanding due service of 
summons has not contested the suit. The document 
is registered. The failure of the .defendant to 
contest the suit amounts to an admission of the 
plaintiff's claim. Accordingly the plaintiff's suit is 
decreed.” wW 

It was held by the Allahabad High 
Court that the above-mentioned judgment 
wasa judgment given on the merits of the 
case within the purview of s.13 (b), Civil 
Procedure Code. Ib was remarked in the 
judgment that the observations of the 
Privy Council in Keymerv. Visvanatham 
Reddi (2), were applicable only where the 
judgment followed as a penalty upon the 
defendant not complying with the order 
of the Court. In Ephrajim H. Ephrajim v. 
Turner Morrison & Co. (9), it was held 
that: 

“wherea pleader holds a power of attorney out- 
side India but does not receive any instructions to 
defend the case on the merits and appears in ib, 
the mere fact of his being without such instructions, 


does not prevent the decision from being one on the 
merits,” ; 

With respect to Keymer;v. Visvanatham 
Reddi (2), it was remarked that: 

“itis only when a defence has been raised and 
for some reason or another hasnot been adjudicated 
upon that ths decision can be said to be not on 
merits,” ; | : . 
Muhammad Kasim v. Seeni Pakir (9), 
does not appear to have been brought to 
the notice ofthe Judges, of the Bombay 
High Court in this case. 

(7) 41 A 52i; 50 Ind. Cas. 780; A I R 1919 All 
228; 17 A LJ 501, 
R (8) 25 A L J 887; 105 Ind, Cas. 186; A I R1927 Ali 

10 


(9) 32 Bom. LR 1178; 128 Ind, . Oas. 609; ATR 
1930 Bom, 511, 


1985 


I find myself in respectful agreement 
with the restricted interpretation given to 
the dictum of the Privy Council in Keymer 
v Visvanatham Reddi (2), by the Allahabad 
and Bombay High Courts. In my opinion, 
= if the procedure laid down by the rules 

of the Supreme Court is strictly followed 
aud the defendantis given an opportunity 
to appear and contest the claim of the 
plaintiff and he voluntarily refrains from 
doing so, the decision of the High 
Court of Justice in England must be 
regarded as a judgment on the merits. 
This principle has been alludéd to by Lord 
Herschell in the case of Nouvion v. 
Freeman (10), in the following words: 

“The principle upon which I think our enforce- 
ment of foreign judgments must proceed is this: 
' that in a Oourt of competent jurisdiction, where 
according to its established procedure the whole 
merits of the case were open, at all events, to the 
parties, however much they may have failed to 
take advantage of them, or may have waived any 
of their rights, a final adjudication has been given 
that a debt or obligation exists which cannot 
thereafter in that Court be disputed, and can only 
be questioned in an appeal to a higher tribunal. 
In such a case if may well be said that giving 
credit to the Courts of another country we are 
prepared to take the fact that such adjudication has 
been made as establishing the existence of the 
debt or obligation. But where as in the present 
case, the adjudication is consistent with the non- 
existence of the debt or obligation which it ja 
sought to enforce, and it may thereafter be declared 
by the tribunal which pronounced it that there is 
no obligation and no debt, it appears to me that 
the very foundation upon whichthe Courts of this 
country would proceed in enforcing a foreign judgment 
altogether fails,” 

Reference may also be made toa ruling 
of the. Lower Burma Chief Court reported 
as Burn v. Keyme 20 Ind. Cas. 971 (11), 
where it was held that: 

“a defendant cannot avoid the application of the 
principle of res judicata by saying that he did not 
appearat the trial of the suit and the plaintiff who 
has gotan ex parte decree on proof of his title or on 
failure of the defendant to prove a defence, the 
onus of proving which was on him cannot be 
deprived of the full benefit of the decree which he 
has obtained by tha fact that the defendant did not 
appear in Court to protect his own interest.” 

It was contended on behalf of the respon- 
dent that inthe English Courts an action 
really commences with the issue of a writ 
and that an affidavit which is filed in 
order to obtain a writ cannot be regarded 
ag evidence in the case. According to the 
learned Counsel a Judge allows an action 
to be commenced by the issue ofa writ 
only lfitisa presentable claim and nota 
frivolous one. When the affidavit is read 

(10) (1899) 15A O 1; 59 L J Oh, 337; 38 W R 581; 
62 L T 189 
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to the Judge for the purpose of obtaining’ 
a writ the Judge merely determines 
whether a prima facie case for the issue 
of a writ has keen made out, At that time 
he does not exercise his mind as to 
whether the claim is a good and true one. 
It was further suggested that under 
O. XIII, r.3 of the Rules of the Supreme 
Court, a final judgment is automatically 
entered for the plaintiff if the defendant 
faile to appear and thet,in these circum- 
stances, the judgment must be regarded 
as a penalty for default. In my opinion 
this contention has no force. The 
affidavit fled by the plaintif is considered 
by the Judge when ordering the issue of 
a writ, and it is open tothe Judge not to 
grant leave for the issue of the writ 
unless a prima facie case has been made 
out. If the defendant does not appear, 
his default after due service is taken to 
be tantamount to an admission of the 
claim, and the judgment is entered in 
favour of the plaintiff as if the defendant 
had confessed judgment. It cannot be 
said that if a decree were passed in favour 
of the plaintiff on an admission of the 
defendant it would not be an adjudication 
of the suit on the merits. Reliance was 
placed on behalf of the respondent on 
Abdul Rahiman v. Muhammad Alt Rowther 
(12) and Fernando v. Fernando (13). These 
rulings merely follow Muhammad Kasim 
v. Seent Fakir (5), which has been already 
dealt with in anearlier part of this judg- 
ment. 
Reference was also made during the 
course of the arguments to a Single 
Bench ruling of this Court reported as 
Mehr Singh v. Isher Singh (14), where it was 
rae the true test whether a foreign judgment has 
been passed onthe merits with the meaning ofs, 13 
(b), Civil Procedure Code, is whether the judgment 
has been givenas a penalty for any conduct of the 


defendant or whether itis based on a consideration 
of the truth or otherwise of the plaintiff's claim,” 


This ruling is not of much assistance as 
the facts of that case were very different 
from the facts of the present case. Ik 
appears to me that the word “judgment on 
the merits’. have been used in the Civil 
Procedure Code in contradistinction to a 
decision on a matter of form or by way of 
penalty and a case must be taken to have 
been decided on the merits where the 

(12) 6 R 552; 116 Ind, Cas. 455; A I R 1928 Rang. 


9, 
a8) 33 L W 232; 144 Ind. Oas. 22; A I R 1933 Mad. 
514; Ind. Rul, (1933) Mad. 358. i , 
(14) 14 Lah, 58; 140 Ind. Oas. 82; A IR 1932 Lah, 
649; Ind. Rul. (1932) Lah, 689; 34 P LR 3 . . `. 
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defendant had ample opportunity to raise a 
defence and voluntarily refrained from 
raising sucha defence and the judgment 
was, therefore, passed ex parte. Were 
any other interpretation to be placed on the 
words “where the judgment has not been 
given on the merits of the case” the defend- 
ant would gain a great advantage by 
merely refraining from appearance after a 
writ had been duly served on him. J, 
therefore, hold thatthe Allahabad and the 
Bombay High Courts have taken a correct 
view of the observations of their Lordships 
of the Privy Oouncil in Keymer v. Visvan- 
tham Reddi (2), and I respectfully dissent 
from the view expressed in Muhammad 
Kasim v. Seeni Pakir (5), in this respect. 

For the reasons given above, I would 
accept the appeal and pass a decree for 
Rs. 21,616-0-7 in favour of the plaintiff 
against the defendant with costs through- 
out. 

Tek Chand, J.—TI agree. 

N, Appeal accepted. 


RANGOON HIGH COURT 
Second Special Civil Appeal No. 75 
of 1935 
April 29, 1935 
U TUN HLAING— APPELLANT 
versus 


MAUNG SEIN WIN—RESPONDENT 

Limitation Act (IX of 1908), Sch. I, Arts. 123, 
144, 3. 28-—-Son born by first wife in 1908~Death of 
first wife „in 1914—Remarriage of father—Sale by 
father and his ‘second wife in 1931—Suit for pos- 
session by purchaser in 1933—Claim of son 
that he had right in such property—Claim, if 
barred—Article applicable, 

The respondent wasthe scnof M and his first 
wife, having been born in August 1908, Ms 
first’ wife died in 1914 and about a year later 
he married another woman N. In November 193], 
Mand N executed a registered deed of gale of 
the property in suit in favour of the appellant. 
When the appellant sued to recover possession of 
the property by virtue ofthe sale, the respondent 
put forwardthe claim that as the property in suit 
formed the estate of M and his frst wife, he 
acquired a vested interest in it upon the re-mar- 
riage of M with N: 

Held, that tosuch a claim the article ofthe Limi- 
tation Act which was applicable was Art. 123 and 
not Art. 144and thatthe claim preferred by the res- 
pondent had long been extinguished by the time 
he asserted the same in Court. Ma E Mya v. U 
Pe Lay (2) and Maung Kayaw Za v. U~De Bi (3), 
followed. 


8.9. CLA, against the decree of the 
District Court of Amherst in Civil Appeal 
No, 77-A of 1934, arising out of the decree 
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dated September 15, 1934, of the Township 
Court of Moulmein in Civil Suit No. 94 of 
1934. 

Mr. Chari, for the Appellant. 

Judgment.—The question for determi- 
nation in this appeal is whether or not 
the right claimed by the respondent in the 
property in suit has or has not been ex- 
tinguished under s. 28 of the Indian 
Limitation Act. Under this section at the 
determination of the period limited to any 
person forinstituting a suit for possession 
of any property, his right to such pro- 
perty is extinguished. 

The material facts of the case aresimple 
and notin dispute. The respondent is 
the son of Maung Po Myit and his first 
wife, Ma Pwa Byu. He was. born in 
August 1908, and was atthe time of the 
institution of this suit nearly 26 years old. 
MaPwa Byu died in 1914, and about ayear 
later Maung Po Myit married his present 
wife Ma Lay Mya. In November 1931 
Maung Po Myit and Ma Lay Mya exe- 
cuted aregistered deed of sale of the pro- 
perty in suit, namely a house and site, in 
favour of the appellant. When the appel- 
lant sued to recover possession of the 
house and site by „virtue of the sale, the 
respondent put forward the claim that asthe 
property in suit formed the estate ofMaung 
Po Myit and Ma :Pwa Byu he acquired a 
vested interest init upon the re-marriage, 
of Maung Po Myit with MaMay Mya. So 
far as the house is concerned, it has been 
found by the Courts below that it was 
built after the marriage of Maung Po 
Myit and Ma Lay Mya but the site was 
the property of the marriage of Maung 
Po Myit and Ma Pwa Byu. The Court 
of first instance, applying the provision 
of s.8of the Indian Limitation Act read 
with Art. 123 ofthe First Schedule to the 
Act, held that the period for a suit to 
enforce the respondent’s right in the pro- 
perty had been barred by limitation long 
before the institution of the present 
suit, and accordingly the right claimed 
by the plaintiff had also been extinguish- 
ed under s. 28, 


There can be no doubt that if the appli-. 
cation of Art. 123 is correct then the de- 
cision ofthe Court of first instance must 
be upheld. The lower Appellate Court, 
however, held that Art. 123 was not but 
Art. 144 wasapplicable. The lower Ap- 
pellate Court was influenced to come to this 
conclusion by a certain passage appearing 
in the judgment by a Bench of this Court 


1935 


in Maung Sein Ba v. Maung Kywe (1), It is 
in these words: | 

‘In the appeal it has been agreed (argued ?) that 
Art. 144 applies and not 123 so far as the im- 
movable properties ere concerned.” 


This passage does not state or pretend to 
express the decision of their Lordships 
‘who constituted the Rench and is, there- 
fore, nob a part of the rulings which 
were pronounced by the judgment. 

_ There are, however, rulings directly bear- 
Ing on the point to be found in Ma E 
Myav. U Pe Lay (2) and Maung Kayaw 
'Za v. U De Bi (3) which lay down that to a 
claim such asthe one put forward by res- 
i pondent the article of the Limitation Act, 
which is applicable is Art.123. Although 
these two rulings are those of Single 
| Judges they are binding upon the Jower 
| Appellate Court which should have followed 
i them. For myself, if I may respectfully 
‘venture to say so, these two rulings cor- 
‘rectly lay down the law of limitation on 


' the subject. Accordingly I hold that the 


' claim now preferred by the respondent 


. had long been extinguished by the time 


he asserted the same in Court. 


' For these reasons I allow this appeal and 


| 


l 
| 





| 
| 





setting asidethe judgment and decree of 
the lower Appellate Court, I direct that the 
judgment and decree of the trial Court 
be restored with costs, the respondent to 
bear the appellant’s costs in thia and in 
the lower Appellate Court. 


N. Appeal allowed. 
(1) 12 R55 at p. 63; 150 Ind. Oas. 667; AI R 1934 
Rang. 90; 7 R Rang. 2. 


2) 3 RABI: 90 Ind. Oas, 958. 


(35 R125; 101 Ind. Cas. 634;6 Bur. LJ 55; AI 


R 1927 Rang. 143. 


LAHORE HIGH COURT 
Civil Revision No. 648 of 1933 
July 19, 1934 
TEK OHAND, J. 
Musammat ACHHRO AND orages— 
DEFENDANTS — PETITIONERS 
VErSUs 
GANDA SINGH AND OTHERS—PLAINTIFES 
AND DEFENDANTS—RESPONDENTS. 
Punjab Courts Act (VI of 1918), s. 41 (3)\—Grant- 


ing of certificate under —Tests to see if certificate 
should be granted—'Hvidence’ ins, 41 (3), meaning 


of. 

In granting a certificate under 8.41 (3), Punjab 
Courts Act, the test is not whether the question in- 
volved is difficult but whether it is of sufficient import- 
ance and the evidence for and againstit is conflicting 
or uncertain, The word “evidence” in this sub-section 
does not merely mean the instances actually proved 
in a particular case, but also includes the entries in 
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the published riwaj-rams and previous judicial 
decisions in which the question of custom had been 
raised and decided, 

O. Rev. from the order of the District 
Judge, Jullundur, dated August 9, 19383. 

Mr. Indar Dev for Mr. Ackhru Ram, for 
the Petitioners. 

Mr. Badri Das, for the Respondents, 

Order.—This is a petition for revision 
of the order passed by the learned District 
Judge of Jullundur rejecting an application 
under s. 41 (3), Punjab Courts Act, for 
grant of a certificate to prefer a second 
appeal to the High Court on a question of 
custom. 

The question involved is whether among 
the Jats of Jullundur district daughters 
succeed to the self-acquired property of 
their father in preference to his collaterals. 
The learned District Judge rejected the 
application observing that no “difficult 
question” of custom was involved in the 
case, Sub-section (3), s. 41, however, requires 
that in dealing with such applications the 
learned Judge should consider whether “the 
custom or usage is of sufficient importance” 
and 

“The evidence regarding it is so conflicting or 
uncertain that there is such substantial doubt re- 
garding its validity or existence as to justify a second 
appeal.” 

The test, therefore, is not whether the 
question involved is difficult but whether 
it is of sufficient importance and the evi- 
dence for and against it is conflicting or 
uncertain. It may be observed, that it has 
been held in numerous cases by this Court 
that the word “evidence” in this sub-section 
does not merely mean the instances actual. 
ly proved in a particular case, but also 
includes the entries in the published riwaj- 
i-ams and previous judicial decisions in 
which the question of custom had been 
raised and decided. 


The answer to Question 45-B as recorded 
in Hotu Singh's Riwaj-i-am of Jullundur 
district is against the daughtes, but there 
are several reported cases in which the 
riwaj-i-am was not followed and it was held 
that daughters succeeded to the self-acquir- 
ed property of their father in preference to 
collaterals. Indeed it appears that about 
a month before the decision of this case 
the learned District Judge himself held in 
Civil Appeal No. 88 of 1932 Mahon v. Rali 
decided on 10th June 1933 that the daugh- 
ters of a sonless male proprietor excluded 
collaterals in succession to his self-acquired 
property. In the judgment of that case the 
Judge did not follow Hotu Singh's Riwaj-i-am 
and observed that the statement of custom 
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ably commented upon in several judgments 
of the High Court.” The parties to that 
case also were Jats, and on 10th July 1933 
the District Judge granted a certificate 
for second appeal to this Court certifying 
that in his opinion the custom was of guffici- 
ent importance and the evidence regarding 
it was so conflicting or uncertain that 
there was such substantial doubt regarding 
its existence as to justify a second appeal 
to the High Court. The question involved 
in that case and the present case appears 
to be identical. 

I think that the proper order to pass in 
this case is to set aside the order of the 
learned District Judge and to remit the 
case tohim forre-consideration of the ap- 
plication in terms of the words of sub-s. (3), 
e. 41, Punjab Courts Act, and passing 
appropriate orders in view of the foregoing 
observations. Order accordingly. Costs 
will abide the event, 


N, Order accordingly. 


LAHORE HIGH COURT 
Civil Miscellaneous Appeal No. 453 of 1934 
November 16, 1934 

JAI LAL AND MONROE, Jd. 

HARI RAM—PETITIONER 
versus 

PREM NATH AND oTuERS— OPPOSITE 

PARTIES 


Limatation Act (IX of 1908), s. 12— Copy of decree 
not necessary with 
applies—Period between delivery of judgment and 
signing of decree cannot be excluded, 

Section 12, Limitation Act does not 





apply to a 
case where it is not necessary for the applicant to 
file a copy of the decree with the grounds of appeal 
or the application, In such a case the period be- 
tween the delivery of thejudgment and the signing 
of the decree cannot be excluded. Bani Madhud 
Mitter v. Matungint Dassi (1) distinguished, ° 

“QO. M. A. for leave to appeal to His 
Majesty in Privy Council. 

Mr. Yashpal, for the Petitioner. 

Mr. Kishen Dayal, for the 
Parties. 

Jai Lal, J.—Thia is an application 
for leave to appeal to His Majesty-in- 
Council against our judgment of 
April 3,1954, whereby we accepted the 
appeal of the respondents in this case 
and set aside the decree of the trial 
Judge dismissing the plaintiffs’ suit. he 
application was made on July 20, 1934, 
whereas the normal time for such an ap- 
plication expired on July 2, 1934, Theap- 
plicant’s Counsel has filed an affidavit of 
the applicant in which it is alleged that 
the reason for the delay in applying for 


Opposite 
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as recorded therein had been “unfavour- ` 


grounds of appeal—S. 12, if 
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leave is that the decree sheet in this Court 
was not signed till May 8, 1934, and that the 
applicant was under the impression that 
time for this application began to run 
from the date on which the decree was 
signed. He also alleges that he cameto 
know of our judgment some time in June. 

In support of bis contention Connsel’cites 
a judgment of a Full Bench of the Caleutta 
High Court in Bani Madhub Mitter v. Mat- 
ungini Dassi (1). That case, however, is 
distinguishable onthe ground that in that 
case it was necessary for the appellant to 
file a copy of the decree with the memor an- 
dum ofappeal and the jearned Judges 
therefore holding that the decree was pre- 
pared much after the date of the judgment, 
under 8.12, Limitation Act, allowed the 
appellant to deduct the time between the 
delivery of the judgment and the signing of 
the decree. In the present case it is admit- 
ted that itis not necessary for the appli- 
cant to filea copy of the decree with the 
grounds of appeal or the application. 
Therefore s. 12, Limitation Act, has no ap- 
plication to the present case and the case 
cited by the Counsel has no application to 
the facts of the present case. The question 
really is whether the applicant has shown 
any good grounds fer bringing his case un- 
der s., Limitation Act, to enable us to hold. 
that he had reasonable cause for the delay 
in making the application. The judgment 
of this Court was delivered, as I have stat- 
ed, on April 3, 1934, and according to the 
practice of this Court it must be deemed to 
have been communicated to the Counsel 
within 4 couple of days. There is no affida- 
vit,not even a statement, by the Counsel 
that he came to know of our judgment 
more than two days after.it was delivered. 
The knowledge of the applicant himself 
therefore is immaterial in this case. If it 
is true that he did not know of our judg- 
ment till some time in June then it was 
through his own negligence or the negli- 
gence of his Counsel. Under the circum- 
stances there is no reasonable ground 
for extending the normal time. Itis true 
that the case involves property of consi- 
derable value and the question involved is 
of some importance, but we are unable 
togrant the application, as in view of the 
facts stated above, itis barred by time, 

I would, therefore, reject ihis application, 
leaving the parties to bear their own 
costs. 

Monroe, J.—l agree. 


N. = Application rejected. 
(1) 13 O 104 (F B} bh, 
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MADRAS HIGH COURT 
Civil Appeal No. 447 of 1929 
October 22, 1934 
STONE AND PAKENHAM WALSH, JJ. 
PERAM CHENNAMMA— PLAINTIFF 
— APPELLANT 
l Versus 
PERAM MANGAMMA AND OTHERS 
— DEFENDANTS—RESPONDENTS 

Limitation Act (IX of 1903), Sch. I, Arts, 92, 93, 
144— Plaintiff claiming possession of property apart 
from will — Plaintiff aware of existence of will— 
Defendant claiming under will — Plaintiff, if bound 
to seek to set aside will—Limitation for suit — Article 
applicable. | 

The article to apply in any proceeding is that 
article that relates to the form of remedy that the 
plaintiff seeks. 

A plaintiff seeking to recover possession of. pro- 
perty and knowing the existence of an instrument 
that would be fatal on the meritsto the claim, is not 
bound to seek as part of his remedy to set aside that 
instrument on peril of finding that a mere allegation in 
the defence of the existence of that instrument is fatal. 

Where the plaintiff claims for possession of certain 
property as the widow of the deceased proprietor of 
the property against various persons whose substantial 
defence is that they are entitled under the terms of a 
will, and the plaintiff claims quite apartfrom the will, 
there is no obligation on the plaintiff to join to her 
claim another claim ‘for a relief which she does not seek 
for and doesnot need. Articles 92and 93, Limitation 
Act, do not apply tothe case. The proper period of 
limitation in the case isthe period that relates to the 
cause ofaction as actually *brought and being a suit 
for possession, Art. 144 would apply in the circum- 
stances Gokula Venkamma v. Gokula Narasimham (2), 
applied; Dissenting judgment in Ratnamasari v. Aki- 
landammal (5), relied on. 

[Oase-law discussed.]- . 

O. A. against a decree of the Court of the 
Subordinate Judge of Guntur in O. S. No. 

42 of 1927. 

Messrs. Ch. Raghava Row 
Rajaraman, for the Appellant. 

Messrs. B. Somayya and V. Suryana- 
rayana, for the Respondente. 

Judgment.—This is an appeal from the 
Jearned Additional Subordinate Judge of 
Guntur and raises the question of limita- 
tion. The claim is for possession of 

‘property which is claimed by the plaintiff 
_as the widow of the deceased proprietor of 
the property against various persons whose 
substantial defence is that they are 
entitled under the terms of awill. The 
will has not been probated but there have 
been two proceedings involving in some 
way or another the will. Ofthese proceed- 
ings weneed not deal with the mutation 
proceedings because Counsel for the respon- 
dents admits that in view of Achut Rayapa 
v. Gopal Subbaya (1), he cannot rely upon 
the mutation point. There remains the 
other proceeding which was for issue of a 


(1) 30 Ind. Cas. 899; 40 B 22; 17 Bom. L R 633. 
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succession certificate. There defendants 
Nos. 1 and 2 applied and the plaintiff and 
the 7th defendant were impleaded as counter- 
claimants and in the result defendants Nos. 
l and 2 were granted Succession Certificate. 
The order granting the Succession Certificate 
was dated November 5, 1920, and the 
Succession Certificate was issued on 
November 29,1920, and the date of the 
application was April 24, 1920. And itis 
said that those proceedings were an attempt 
to enforce this will against the plaintiff and 
as the plaintiff did not within three years 
from the date of that attempt take proceed- 
ings to declare the instrument a forgery, 
she is now precluded from so proceeding 
by Art. 93 ofthe Limitation Act and that 
in this case although she is not proceeding 
for the declaration of the will as a forgery, 
she ought to have so proceeded because 
she cannot claim as though there were not 
a willsince she knows of the existence of 
the will and has not set aside the will. On 
the other hand, it is said that the scope and 
purpose of the Limitation Actis to impose 
atime limit upon the person seeking a 
remedy: it belongs to the adjective or 
procedural law and not to the substantive 
law and that if a plaintiff can get what that 
pariy seeks without making a claim ofa 
particular nature but a claim of another 
nature, the only article that you should 
look atin determining whether the suitis 
barred is the article relating to the claim 
actually made and not to some other claim 
which the plaintiff might also have made. 

That leads to this further point. Here 
itis saidin effect that this plaintiff had 
only to allege and prove the following broad 
facts in order to obtain the relief she 
sought,—the fact that the deceased died 
leaving a certain property, the fact that 
she is his widow—and on those simple 
allegations she is entitled to her rights as 
a widow to that property. It is then for the 
defendants to allege facts which establish 
that, granted all these facts, still they are 
entitled tothe property. That they do by 
alleging this will, That will like any other 
allegation in the defence has got tobe 
proved, and if they fail to prove it, they lose 
the case. For the respondents it is said in 
efect that the mere allegation of the will 
in such a suit is sufficient to enable the 
defendants to succeed without the will 
being proved or any attempt being made 
to prove the will because the plaintiff knew 
of the will, knew that an attempt had been 
made against her in “the Succession 
Certificate proceedings to enforce the wil] 
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against her and she having let three years 
go by without setting asideor attempting 
to set aside the will as a forgery, the mere 
allegation of the will defeats her, The 
question is which of these two poin's of 
view is correct. 

A considerable number. of cases have 
been cited to us which it is necessary 
shortly to referto. The case in our opinion 
that is nearest to this case is Gokula 
Venkamma v. Gokula Narasimham 37 
Ind. Cas, 642 (2). There the head-note ig 
as follows : 

“There isno obligation ona party, who challenges 
asaforgery a document purporting to confer rights, 
to set it aside by a suit. He is entitled to treat it 
as waste paper and it cannot be regarded as 
binding on any one even before itis set aside. The 
joinder of an unnecessary prayer ina claim which 
is barred with other substantial reliefs not barred 
cannot entail the dismissal of the suit. Ths former 
may be struck out andthe claim adjudicated with 
regard to the substantial reliefs”. 

In that case the plaintiff was the rever- 
sioner of a Hindu widow. The suit was 
for a declaration that an slienation made 
by the widow was void beyond her life- 
time. The widow during her lifetime had 
sued the plaintiff for a partition and had 
produced a will under which she claimed 
as the heiress of her husband. The 
plaintiff challenged thatit was a forgery 
but partition was ordered without any 
adjudication on the genuineness of the 
will. The plaintif in this suit claimed a 
declaration that the will was a forged 
document. That portion was barred under 
Art. 93 admittedly. The trial Court dis- 
missed the whole suit as barred. It was 
held by this High Court on appeal that 
the plaintiff need not have added the 
prayer to declare the will a forgery, that 
the relief claimed in respect of the will 
was unnecessary and did not affect the 
plaintiff's right to the other substantial 
reliefs into which the Court was bound to 
enquire. Nowthere as here, it will be 
observed that if the will was good, it 
stood inthe way of the reversionary rights. 
The suit was for a declaration that an 
alienation that would bave been perfectly 
good if the will had been a valid will was 
bad. Aclaim was made in that suit to 
have the will declared void as being a 
forgery. The only difference that we can 
see between that case and this is thatin 
this case that unnecessary prayer which 
was there struck out has not been made 
and of course therefore it is not necessary 
to strike it out. In this case the plaintiff 


(2) 87 Ind. Oas. 642; (1916) 2 M WN 323; 4L W 
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Claims quite. apart from the will and it is 
for the defence to prove the will. If they 
prove it, then on the merits, the plaintiff 
fails. Ifithey fail to prove it, then the 
plaintiff, so far as that defence is concerned, 
succeeds. There is no obligation what- 
scever upon the plaintiff to foin to her 
present claim another claim for a relief 
which she does not ask for and does not 
need. 

Thə next case was Narayanan Chetty v. 
Kennammal Achi (3) which follows Sunda- 
ram v. Sithammal (4) where it was decided 
that Art. 93 does not apply where the suit 
is substantially for possession of property 
though the plaintif avers that the instrument 
relied upon by the defendant is a forgery. 

In Ratnamassari v. Akilandammal (5) 
ihe dissenting judgment was delivered by 
Bhashyam Ayyangar, J. and that dissenting 
judgment has since been inferentially 
approved by the Privy Council. The 
dissenting judgment begins at page 297* 
and the passage relied upon is.at page 313*, 
There he observes : 

“can if be contended that a suit brought for 
redemption or recovery of immovable property or 
for the recovery of a debt within the period of 
limitation prescribed for such suits would be 
governed by Arts, 92and 93 and barred thereunder 
if the defendant resists thf suit by relying upon a 
forged instrument of conveyance or a receipt and 
proves thatthe plaintif had knowledge of its issue or 


registration more than three years before the date of 
the suit °? 


We raise the same question and we 
answer the question; the learned Judge there 
puts in the negative. We do not think that 
it can be so contended. 

In 1924 the Privy Council considered that 
matter in Kalyandappa v. Chanbasappa 
(6). There their Lordships having cited 
other authorities in the Privy Council and 
in particular the decision of the Board in 
Thakur Tirbhuwan Bahadur Singh v. Rajah 
feamashar Baksh Singh (7) observe ‘in conse- 
quence of this decision the High Court of 
Madras in the cage of Velgga Mangamma v. 
Bandlamudi Veerayya (8) went back upon - 
its previous decision in Rathnamasari v, 

(3) 28 M 338, 

(4) 16 M 311, 

(5) 26 M 291; 13M L J 97, 

(6) 79 Ind. Oas. 971. 48 B 41l at p42l; 22A LJ 
008; 46 ML J 598; 28 O W N 666; 26 Bom. LR 509: 
A 1R1924P O 137; (1924) M W N 414: 34ML T 
111: 20 L W 109; 11 O LJ 181; 100 &€A LRI1IH 
51 TA 220; L RSA PO 197; 10 WN 553 
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(7) 33 I A 156; 10 O W N 1085; 8 Bom. L R 799; 
16 M L J 440; 3A LJ 695; 4 OLJ405; 1M L T 265; 
28 A 727; 9 O O 377 (PO) 

(B) 30 M 308: 17 M L J 182; 2 M LT 178, 

*Pages of 26 M.—|Ed.| 


Akilandammal (5) and held in obedience to 


the decision of this Board that Art. 118 


only applied to declaratory suits in 
respect of adoption and not to suits for 
possession, and that in suits for possession 
Art.141 was the proper one to apply’. 
Their Lordships then proceed to indicate 
that that is the correct point of view. The 
result of that is this: Rathnamasart 
v. Akilandammal (5) in which Bhashyam 
Ayyangar, J. was the dissenting Judge 
has been gone back upon in Velgga 
Mangamma v. Bandlamudi Veerayyar 
(8) the Privy Council approve Velgga 
Mangammayv. Bandlamudi Veerayyar (8) 
and disapprove the majority 
in Rathnamasari v. Akilandammal (9) 


and we think, therefore, by implication 
approve the decision of Bhashyam 
Ayyangar, J. and in our opinion the 


observations of their Lordships of the 
Judicial Committee at page 421 to 423* 
- would answer the question proposed by 
Bhashyam Ajyangar, J. in the sense that 
we now answer it. 

In Bijoy Gopal Mukerji v. Krishna 
Mahishi Debi (9) the suit-was by a rever- 
sioner to recover possession from the lessee 
after the widow's death., She had granted 
a lease andthe action was more than three 
years after. It was held that there was 
nothing for the reversioner to set aside or 
cancel as a condition precedent to his 
right of action and, therefore, he was not 
barred by Art, 91 but had the time given 
to him by Art. 141 and that, therefore, the 
suit was within time. It is true thatin 
that case the Article was Art. 91 and thatin 
this case the Article is 93 but we see no difer- 
ence in principle between the two cases as 
regards the point, we are now considering 
which is this: Whether a plaintiffjseeking to 
recover possession of property and knowing 
the existence of an instrument that would 
be fatal on the merits to the claim is bound 
to seek as part of his remedy to set aside that 
instrument on peril of finding that a mere 
allegation in the defence of the existence 
of that instrument is fatal. Article 91 
relates to the cancellation or setting aside 
of an instrument not otherwise provided 
for and the time dates from the knowledge. 
Article 93 isa more limited article relating 
to forgery and the critical date is the date 
ofthe attempt toenforce it against him. 
- In Bijoy Gopal Mukerjee v. Krishna Maheshi 

(9) 34 O 329; 341 A 87:11 0 WN 424: 5 OLD 334; 
9 Bom. L R 602; 2M LT132;17M LJ184,4ALd 
329 (PO). 
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judgment ° 


Debi (9) the three years had expired from. 
the date of knowledge. In the present 
case assuming that the Succession Oertificate 
proceedings amounted to an attempt to 
enforce—a question which we do not decide 
and which does not in the view we take 
arise in this case—the three years has expir- 
ed from the date of the attempt. In neither 
case is the plaintiff relying upon the docu- 
ment. In both cases, the plaintifi’s case 
was complete without any reference to the 
document. In both cases the document. 
was raised by the defence. In both cases 
the document has to be proved by the 
defendants. And in that case, and we think 
in this, the propergperiod is the period that 
yelates to the cause of action that is actually 
brought. In that case it was Art. 141. In 
this case it is Art. 144. 

On the other hand itis said that Janaki 
Kunwar v. Ajit Singh (10) is ageinst the 
appellants’ contention. That is a decision 
of the Privy Council and if it controls 
this case, it is, of course, binding upon us. 
But there the facts in our opinion were 
fundamentally different. The suit was to 
obtain the cancellation of a deed of sale on 
the ground of fraud with consequential re- 
covery of the land sold as evidenced by 
that deed. It was held that the essence of 
the claim was the setting aside of the deed 
and the recovery of the land was conse- 
quential upon that claim succeeding and 
therefore it was held that the basis of the 
action being for the cancellation, a claim 
that could not be struck out leaving any- 
thing effectively subsisting, it was a claim 
which was controlled by Art. 91. If that 
Article applied, admittedly limitation was a 
bar. The Article applying, the defence of 
limitation accordingly succeeded. We think 
that on those facts that case is clearly dis- 
tinguishable from this case. Theremedy was 
different and that remedy could not as in 
Gokula Venkamma v. Gokula Narasimham, 


37 Ind. Cas. 642 (2), be struck 
ont leaving a subsisting real claim 
that the plaintiff was litigating. lf in 


Janaki Kunwar v. Ajit Singh (10) accord- 
ing to the view of the Judicial Committee 
that claim were struck out, there would þe 
nothing left in the case. Here not only is 
the claim, that it is said is barred, not 
essential to the cause of action but it is 
not even made. Raja Rajeswara Dorai v. 
Arunachellam Chettiar (11) is also said to 
be against the appellant. It is a decision 
(10) 15 O 58. 


(11) 19 Ind. Cas, 596; 38 M 321; (1913) MW N 453; 
19M L T 469; 24 M LJ 592. 


of this High Court. It was an action for 
the recovery of possession of property which 
the plaintiff claimed and which had been 
leased by the plaintiff's father under two 
registered lease deeds to the deceased 
father of the defendants. The claim 
was that the leases were obtained by 
undue influence exercised by the father of 
the defendants on the plaintiff's father. 
The father of defendants had died in 1899, 
It was held that the suit was barred by 
limitation under Art. 9i of the Limitation 
Act. There again it was fundamental to 
the plaiatifi’s claim, before he could obtain 
possession, to set aside the document there 
on the ground of undue influence. In other 
words the document there was voidable. 
The remedy sought was its avoid- 
ance and it was therefore necessary 
to allege it in the plaint in order to have 
it set aside. It should be observed that 
Sunderama v, Sithammal (4) was dis- 
sented from in {Raja Rajeswara Dorai 
y. Arunachelam Chettiar (11)] but in 
the later case of Narayanan Chetty 
v. Kannammal Achi (8) in which 
Sundaram v. Sithammal (4) was referred 
to, it does not seem to have been 
dissented from. Itis not necessary for us 
to express any opinion upon. 
Sundaram v. Sithammal (4) is correct or 
not. 

The next case that is relied upon by the 
respondents is Hurrt Bhusan Mukerji v. 
Upendra Lal Mukerji (12), There the 
plaintiffs sued to set aside an adoption on 
the ground of lack of authority. In fact 
the Privy Council in that case held that 
neither Art. 92 nor Art. $3 was applicable 
to bar the suit because there had been no 
issue of the instrument witbin the meaning 
of the former Article and no attempt to 
enforce the instrument against the plaint- 
iff. . It does not appear to us therefore that 
this case carries us very much further in 
the direction of the respondente. 

The next case relied upon by the res- 
pondents is Narasagounda v. Shavava- 
gounda (13) which, so far as it decides 
anything,is against them. Indeed it was 
only cited for the dictum that the analogy 
of adoption cases to other cases is doubtful. 
The actual decision there was that Art. 91 
does not apply toa suit for possession where 
the plaint alleges that the sale-deed is void 
but does nob claim expressly to have it set 
aside. So far as it goes—and it is a decision 

(12) 24 0 
a P 47 tnd. Oas.°581; 42 B 638; 20 Bom. LR 
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of a Full Bench of the Bombay High Court 
—if seems to us to favour the contention of 
the appeliant rather than the contention of 
the respondents. 

Muradan v. Raghunandan, Prasad (14) 
does not, in our opinion, touch the point that 
we have now got to determine. 

In our opinion, therefore, the Article to 
apply in any proceeding i is that Article that 
relates to the form of remedy that the 
plaintiff seeks. Here the form of remedy 
is the recovery of possession. That claim 
will fail on the merits if the will is proved. 
The mere allegation that there is a will 
does not prove it. It order to establish the 
defence of the will it will be necessary for 
the allegation to be proved. If in course 
of the attempt to prove it, it is apparent 
to the Court that the will is not a genuine 
document, the Court will be perfectly at 
liberty to find as a fact that there is no 
will. If the Court so finds, that defence 
will fail and the plaintiff will succeed. If 
on the other hand, the Court is satisfied by 
the evidence adduced that there is a will, 
then the defence on the merits succeeds and 
the plaintiff fails. It will therefore be ne- 
cessary for this case to go back for trial. 

In the result, the decree of the lower Court 
is set aside and the’case sent back for trial. 
The costs of this appeal will be the plaint- 
iffs in any event and ibe costs in the lower 
Qourt will abide and follow the result. 

A.-N. Decree set aside. 


oe 102 Ind, Oas. 287; A I R 1927 All, 826; LR 8A 
ev. 





_,. LAHORE HIGH COURT 
Civil Revision Petition No. 673 of 1934 
March 12, 1935 
DALIP SINGH, J. 

DELHI ELECTRIC SUPPLY AND 
TRACTION Co., Lro.— DEFENDANT 
— PRTITIONER 
VETSUS 
NARST RAM—PuaintirFr— OPPOSITE 
Party 

Electricity Act (IX of 1910), s. 2—Supply line, if 
included in ‘works’ under s,2-—-Supply line paid for 
by consumer— Whether belongs to him, 

Although the supply line will be includedin the 
word ‘works’, as defined in s 2, Filectricity Act, it 
does not follow that the works belong entirely to the 
licensee. The supply lines for which the consumer 
has paid need not necessarily belong to the con- 
sumer, for, though under ordinary law when acer- 
tain person has paid the price ofa thing, it may be 
presumed to belong to him, here, there is no ques- 
tion of choice in the matter and the consumers are 
bound to pay by statute and it may well be argued 
that this is a favour conferred on the licensee by 
the statute corresponding tohis obligation not to 
refuse to supply any consumer. 


quickly and on lay i, tne ILi6GiTIC Inspec- 
tor decided that for the months of January, 
February and March the time during which 
the meter had been working too quickly, 
the consumer Narsi Ram was entitled to 
a deduction of 1,707 units. In this decision 
he omitted to notice that there was also 
‘a Claim by the company for the months of 
November and December when the matter 
had been working too slowly. On May &, 
therefore, the Electric Inspector wrote 
another letter allowing certain extra sums 
to the company for these two months and 
further stating that the fee of the Inspec- 
tor and expenses should be borne by Narsi 
Ram. This made up an item of about 
‘Rs. 93 and accordingly the company 
‘endeavoured to charge Narsi Ram with 
‘this amount. Narsi Ram refused to pay 
‘pod on July 1, the supply was cut 


po far as the sum of Rs. 27-13-9 ig 
concerned, the matter turns entirely on the 
question, a8 argued in the Oourt below 
as to whether the property: in the supply 
line, which is paid for by ths consumer, 
belongs to him or to the licensee. There 
is nothing in the Act itself that I can find 
or to which my attention has been drawn, 


‘which decides expressly or by necessary 


implication in whom this property vests. If 
is true no doubt that this supply line would 
be inciuded in the word ‘‘works” as defined 
ins. 2 of the Act, but from that it doeg 
not follow that the works belong entirely 
to the licensee. Rule 37 would seam to 
imply that there are supply lines which 
do not belong to the licensee, but are under 
his control and it is difficult for me to sea 
what these supply lines are if they are not 
the lines in dispute, I point out, however; 


aa akarana aaa, * 


circumstances the parties will bear their 
own costs here. The order of the Court 
below as to costs will-stand. 

N. Application dismissed. 





LAHORE HIGH COURT 
First Oivil Appeal No. 845 of 1923 
July 18, 1934 
Youna, O. J. AND Din MOHAMMAD, J. 
RUP NARAIN—DeErenpsant—APPELLANT 
Versus 
NAND KISHORE AND otaERs—PLAINTIFFS 


AND DEFEN DANTS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. XXXIV, 
r. 13—Whether applies to contract of suretyship— 
Scope of the rule—Claim for interest due by surety, 
if a claim apart from claim upon mortgage— Whether 
constitutes separate cause of action. 

O. XXXIV, r. 13, Civil Procedure Code, does not 
apply toa case ofsuretyship, Rule 13 is meant to 
regulate the position as between. mortgagor and 
mortgagee. It is meant to protect the position of the 
mortgagee. The claim for interest due by a surety is 
a claim, apartfrom the claim upon the mortgage. 
The surety may be sued for the amount of interest 
due, quite apart from any suit based on the 
mortgage, It ie in reality a separate cause of 


potion, 


QIU 7, Viyss. I LIOVCUUIO VOU, OLILIOU I YiUolilie 
that the appellant Rup Narain surety's personal 
liability of Rs. 5,203-2-0 as interest could be en- 
forced before the mortgaged property was sold and 
before a deficit was found to result upon sale. 2. 
That the lower Court should have ordered that the 
aforesaid amount of interest should be realized 
first from the mortgaged property and in case the 
proceeds of mortgaged property were found in- 
sufficient, the amount of interest decreed could then 
be realized from the appellant.” 


It is argued by the Counsel for the 
appellant that his client being surety is 
no longer liable as O. XXXIV, r. 18, 
Civil Procedure Code applies. The pro- 
perty has been sold in accordance with 
the mortgage decree and there is a defi- 
ciency of Ks. 20,000. Order XXXIV, 7. 13, 
provides that where the property is sold, 
there must be paid: firstly, all expenses 
of the sale; secondly, what is due to the 
prior mortgagee; thirdly all interest due 
on account of the mortgage, and fourthly, 
the principal money due on account of 
the mortgage. It is urged on behalf of 
the appellant that the proceeds must be 
deemed to have been distributed in ac- 
gordance with O. XXXIV, r. 18, Civil 


Procedure Oode, and that therefore, the 
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interest must be deemed to have been 
paid by the mortgagor to the mortgagees, 
although there is a deficiency of Rs. 20,000 
in the capital. 

Although the matter is not without 
difficulty, we think that O. XXXIV, r. 13, 
Civil Procedure Code does not apply to 
the facts of this case. We do not think 
that O. XXXIV, r. 13, applies to a case 
of suretyship. Rule 13 is meant to 
regulate the position as between mort- 
gagor and mortgagee. It is meant to 
protect the position of the mortgagee. If 
the construction sought to be put upon 
this rule is that contended for by the 
appellant, it would mean that a contract 
of suretyship for the payment of interest 
due upon a mortgage would never come 
into force and be absolutely waste paper 
in. any case where the mortgaged property 
was sufficient at sale to pay the interest. 
This, we are satisfied, was never within 
tha contemplation of the parties or of the 
rule. The claim for interest due by a 
surety isa claim, we consider, apart from 
the claim upon the mortgage. The surety 
might have been sued for the amount 
of interest due, quite apart from any suit 
based on the mortgagé. Itisin reality a 
Separate cause of action. 

For these reasons “we consider that 
ʻO. XXXIV, r. 13, Civil Procedure Code, 
does not apply to this case. We, therefore, 
dismiss the appeal with costs. 

N. Appeal dismissed, 
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LAHORE HIGH COURT 
Letters Patent Appeal No. 5 of 1930 
February 15, 1935 
TEK CHAND AND CoLpsTREAM, JJ. 
DEVI DAS—OBJEOTOR— APPELLANT 
VETSUS 
MOHAMMAD AKBAR KHAN AND OTAERS 


— RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXI, 
t. 10—Application for transmission of decree to 
another Court—Whether a substantive application 
for executtion—Order of transmission, if only a 
ministerial order—Application for execution to 
transferee Court more than twelve years after decree 
—Whether burred—Limttation Act (IX of 1909), Sch. 
I, Art. 182. 
“An application made to the Court which passed 
the decree for transmission of the decree to another 
Court is not a substantive application for execution, 
The transmission order is a ministerial and not a 
judicial order. Such an order can be passed ex parte 
and the Court passing it has no jurisdiction to de- 
cide whether a subsequent application in the trans- 
feres Court will be within limitation or ‘not. Oon- 
fequently, an application for execution filed more 


DEVIDAS V. MOHAMMAD AKBAR KHAN (LAH) 


127 
than iwelve yearsafter the passing of the decree is 
barred being beyond time. 125 Ind. Cas. 55, revers- 
ed. 
[Case-law discussed.] 

Letters Patent Appeal from an order of 
Mr. Justice Dalip Singh, dated October 19, 
1929, reported as 125 Ind, Caes. 55. 


Mr. Kishan Dial, for the Appellant. 

Mr. Mehr Chand, for the Respondents. 

Coldstream, J.—On June 13,1913, a dec- 
ree for Rs. 6,146-!4-9 was passed by the Sub- 
Judge of Mardan, in favour of the Nawab of 
Hoti against Bodh Raj. Bodh Raj is dead 
and is represented by Devi Das, his brother. 
On January 18, 1925, the decree-holder 
applied in Mardan for execution by at- 
tachment of the judgment-debtor’s pro- 
perty situated in that District. He submitted 
another application on June 13,1 1925, 
praying for. the arrest of the judgment- 
debtor. On April 7, 1927, during the 
continuance of the execution proceedings 
he asked the Court to transmit the decree 
to the District Judge of Campbellpur, in 
order that he might take out execution 
by attaching land owned by the judgment- 
debtor in that District. The Sub-Judge 
passed an order transmitting the decree 
without giving notice to the judgment- 
debtor but his order shows that he con- 
sidered the question of limitation and 
expressed his opinion that the proceedings 
in Campbellpur would not be barred by 
limitation under s, 48, Civil Procedure 
Code. 

The decree-holder. applied for execution 
at Campbelipur on August 29, 1927, asking 
for the land of the judgment-debtor in 
that District to be attached. He put ina 
second application on February 16, 1928, 
praying for the attachment of the judgment- 
debtor’s salary. On June 20, 1928, the 
Senior Sub-Judge of Campbelipur, dis- 
missed an objection by the judgment- 
debtor that the application of August 29, 
1927, at Campbellpur was barred by 
limitation, holding that he was unable to 
revise the order of the Senior Sub- 
Judge of Mardan on the point of limi- 
tation. 

Against this order the judgment-debtor 
appezied to this Court. The appeal was 
dismissed by Dalip Singh, d., on Octoe 
ber 19, 1:929, aud the present appeal has 
been preferred under cl. 10, Letiers Patent, 
against this dismiseal. lt is contended 
before us that the Senior Sub-Judge, 
Mardan, had no jurisdictién to decide the 
question of limitation, that, in any case, 
his decision could not bind the appellant 
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whose objection had not been heard and 
adjudicated upon and that the Senior Sub- 
Judge, Campbellpur, and the learned 
Judge in Chambers ought to have con- 
sidered and decided the objection. 

On the merits it is argued that the view 
that the proceedings in Campellpur were 
merely a continuation of the previous 
proceedings in Mardan is erroneous because 
O. XXI, r.10, Civil Procedure Code, 
requires an application to be made to 
the transferee Court before that Court 
can execute a decree transferred. 
To me the learned Counsel's contention 
appears to have force. As pointed out by 
their Lordships of the Privy Council in 
Banke Behari Chetterji v. Narain Das Duit 
(1), the transmission order in such a case 
is a ministerial and not a judicial order. 
Such an order can be passed ea parte 
and it is clear that the Court passing it 
has no jurisdiction to decide whether a 
subsequent application in the transferee 
Court will be within limitation or not. It 
follows that the order passed by the Senior 
Subordinate Judge of Mardan could not 
be regarded as a final adjudication on 
the question of limitation and when the 
point was raised in OCampbellpur the 
Jearned Senior Subordinate Judge ought 
to have considered and given a decision 
upon it. 

In support of his contention that the 
application for execution of August 29, 
1927, could not revive the proceedings 
consequent on the previous application 
made in Mardan in 1925, appellant's 
Counsel relies upon Nilmoni v. Biressur (2), 
a judgment dealing with a case the facts 
in which were very similar to those of 
the case before us. It was there decided 
that an application to the Court which 
passed a decree for a certificate to allow 
execution to be taken out in another Gourt 
was not an application for the execution 
of the decree within the terms of s. 230 
(now s.48), Civil Procedure Code. The 
-decree in that case had been passed by 
the Deputy Collector of Manbhoom and 
had been sent for execution to Burdwan 
“where execution had been refused because 
more than twelve years had elapsed from 
-the date of the decree. It was contended 
before the Bench that the application to 
the Deputy Collector of Manbhoom for 


transfer of the decree was an application 
(1) 54 © 500; 101 Ind, Cas. 24; AI R 1927 PO 

73; 54 I A 129; 52M L J 565; (1927) MW WN $36; 

4 OW N 474,31 O WN 589; 29 Bom. LR 800; 

-33M L T 90; 450 Ld 507; 260 W 180(P O} 

(2) 16 Q 744, 
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to execute the decree and that the subse- 
quent: proceedings at Burdwan were pro- 
ceedings in continuation and in furtherance 
of that application. The contention was not 
accepted by the learned Judges in whose 
opinion the application made at Man- 
bhoom was not an application to execute 
the decree, but merely an application to 
send the decree for execution to the Oourt 
which alone was competent to execute it 
in the manner desired. “The Court at 
Manbhoom”, they remarked: | 

“could have no power to execute a decree at Burdwan. 
The law contemplates that in sucha case the Court 
which passed the decree is competent only to 
transfer it for execution in the manner directed 
by s. 224 (now O. XXI, r. 6), but that the application 
for execution should be made to the Court which 


has jurisdiction to issue processes in order to 
enforce payment of the money decree.” 


Counsel for the respondent has not at- 
tempted to distinguish the present case 
from that dealt within Nilmoni Vv. Biressur 
(2). He has, however, referred us to a 
judgment of the Patna Court, Dutt K. B. v. 
Taraprasanna Roy (3), What exactly were 
the facts upon which that judgment was 
based is not apparent and if seems that 
the Jearned Judges gave their decision 
upon an assumption of circumstances which 
they had inferred from the proceedings 
of the lower Court. It is not clear that 
the property to be attached in that case. 
was immovable property to attach which 
the transferring Court had no jurisdic- 
tion. l ia Abi 

My view is that execution by the Camp- 
bellpur Court could not proceed without 
an application under O. XXI, r. 10, Civil 
Procedure Code, and as the only appli- 
cation upon which the Court could act was 
not presented within 12 years of the 
decree, I would accept this appeal, set 
aside the orders of the learned Judge in 
Chambers and the Senior Sub-Judge, 
Campbellpur, and dismiss the decree- 
holder’s application for execution of his 
decree by the attachment of the judgment- 
debtor’s property in Campbeilpur. I would 
allow the appellant his costs throughout. | 

Tek Chand, J.—I agree with the con- 
clusion reached by my learned brother. 
1 have no doubt that the application madé 
to the Senior Sub-Judge of Mardan for 
transmission of the decree ‘to the Court at 
Campbelipur was not a substantive ap- 
plication for execution of the decree against 
the property situate in the Attock District. 
The first application properly made for 
execution of the decree against the property 

) 2 Pat, £09; 74 Ind. Cas. 755; A IR 1924 Pat, 


(3 
120; (1923) Pat. 280; 5P LT 11, 
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in the latter District was presented 
admittedly more than 12 years after the 
passing of the decree and not being a 
continuation of the applications for exe- 


_ Gution which were pending in Mardan it 


—— M a 


was obviously beyond time. The case is 
therefore covered by Nilmoni v. Biressur (2), 
relied upon by my learned brother, which 
has been approved by a Full Bench of the 
Calcutta Court in Chutterput Singh v. Sait 
Sumarimal (4) which case, in turn, has 
received the imprimature of their Lordships 
of the Priyy Council in Banku Behary 
Chatterji v. Narain Las Dutt (1). See also 
in this connection Suja Hussain v. Mano- 
har Das (5), Chatterput Singh v. Daya 
Chand (6), Jeevandas v. Ranchhoddas (7) 
and Ankineedu Prasad v. M. Jaggayya (8), 
The rulings which lay down that an 
application for transfer of a decree for 
execution by another Court is a “step-in- 
aid’’ of execution, for the purposes of 
Art, 182, Limitation Act, are obviously 
irrelevant to the point before us. 
N. Appeal accepted. 

, (4) 43 O 903; 36 Ind, Cas. 602; A I R 1916 Val, 408: 
230 L J €45; 20 O W N 889. 


' (5) 22 0921. 
' (6) 11 Ind. Cas. 216; AIR 1915 Gal. 350;230L J 
4] 


641. 
(7) 35 B 103; 8 Ind. Cas. 165; 12 Bom. L R 
844, - 


(8) 120 Ind. Oas. 389; A IR 1929 Mad, 745; (1949) 
:M W N 633; Ind. Rul, (1930) Mad. 1. 
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| ALLAHABAD HIGH COURT 

| Criminal Reference No. 622 of 1934 

| October 26, 1934 
SULAIMAN, ©. J. AND Ganaa Nata, J. 
SIA RAM AND OTRERS—ÀCCU8SED— 

APPLICANTS 


veETSUS 


EMPEROR— Opposite PARTY. 

Criminal Procedure Code (Act V of 1893), ss. 342, 
263, 537—S. 342, if applies to both summons and 
warrant cases—Summary trial—Non-recording of 
statement of accused— Effect of—Duty of Magistrate 
junder 8. 263 — Necessity of recording examination— 
‘Non-compliance with s. 342—Whether fatal to trial, 
| Section 342, Oriminal Procedure Code, applies both 
to summons and warrant cases. Asit is only fair to 
anaccused person that he should be questioned 
‘generally on the case for the purpose of enabling him 
to explain any circumstances appearing in the pros- 
ecution evidence against him, it is reasonable to hold 
that s. 342 applies to all cases, 
| The mere fact that the statement of the accused has 
not been recorded by the Magistrate in a summary 
trial would not show either that the accused was 
never questioned at all or that the omission to record 
his statement is fatal, 

It is the duty of the Magistrate to record not only 
the plea of the accused, but also his examination, if 
any. Lhe words “if any’ do not imply that it is optional 
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to the Magistrate to examine the accused or not, but 
merely imply that wherethe accused has made a state- 
ment, particulars of his examination should be noted. 
But thatis notthe same thing as recording 
examination in full. 

The defect of non-compliance with the provisions 
ofs.342isa mere irregularity which is not fatal 
to the trial unless the accused has been prejudic- 
ed. 

Or. Ref. from an order of the Sessions 
Judge, Bulandshahr, dated June 14, 1934. 

Mr. S. N. Seth, for the Applicants. 

Messrs. B. 5. Darbari and Prabhat 
Kumar, for the Opposite Party. 

The Assistant Government Advocate, for 
the Crown. 


Judgment.—This is a reference by the 
Sessions Judge of Bulandshahr, against an 
order of a Magistrate convicting the ac- 
cused under s. 379, Penal Code, and sen- 
tencing them to a fine of Rs. 50 each, 
So far as this case is concerned the note 
made by the Magistrate under the heading 
“plea of accused and his examination, if 
any,” was “‘accused all plead not guilty.” 
There were no further particulars of any 
Statement that the accused might have 
made. The learned Sessions Judge has, 
therefore, inferred that the accused were 
not at all questioned generally as is re- 
quired by s5. 342, Criminal Procedure Code. 
The learned Sessions Judge came to the 
conclusion that non-compliance with s. 342, 
Criminal Procedure Code which was ap- 
plicable to the summary trial, was a fatal 
defect. 


There has been some difference of opinion 
as to whether the latter provision of s. 
342 (1) applied to summons cases just ag 
it applied to warrant cases, With the 
exception of the Madras and Rangoon 
High Courts it appears that all the other 
High Courts, namely, of Calcutta, Bombay, 
Lahore and Patna as well as Allahabad 
have been of the opinion that s. 349 
applies to summons cases just as well as 
to warrant cases. The contention that the 
words ‘‘before he is called on for his 
defence” ovcurring ins. 342 donot occur 
in s8, 242, 243, 244 and 245, Chap. XX, 
does not appear to have much force þe- 
cause the exact words have not been 
repeated even in s. 289 though the words 
used therein are somewhat similar. No 
doubt there is provision in Chap. XX for 
questioning and examining the accused, but 
that does not imply that s, 342 is wholly inap- 
plicable. The last-mentioned section occurs 
in Chap. XXIV which has the heading 
“general provisions as to inquiries ang 


trials.” There 1s, therefore, no reason, to 


presume that the provisions in this chapter . 


are inapplicable to summons cases. Sec- 
tion 364 provides that when an accused 
is examined the whole of his examination 
including every question putto him and 
every answer given by him shall be re- 
corded in full. But sub-s. 4 of that 
section lays down that nothing in this 
section shall be deemed to apply to the 
examination of an accused person under 
s. 263 which applies to a summary trial. 
It is, therefore, obvious that even in the 
case of a summary trial, and much more 
so In a Summons case, the examination of 
an accused is necessary although the 
recording of the whole of such examina- 
tion is dispensed with in the case of sum- 
mary trials. ; 

It may well be that there is much to 
be said in support of either view, but the 
preponderance of opinion has been in 
favour of the view that s. 342 applies both 
to summons and warrant cases. In Khacho 
Mal v. Emperor (1), Daniels, J., held that 
s. 342 has always been held to be ap- 
plicable to summors cases as well as to 


, warrant cases, and the learned Judge 


applied the provisions of that section to 
the summons case out cf which the re- 
ference before him had arisen. 
several other cases in which the same 
opinion’ has been expressed, but they may 
be distinguished on the ground that they 
refer to warrant cases, see Bachu Chaube 
v. Emperor (2), Murat Singh v, Emperor (3) 
and Emperor v. Jhabbar Mal (1). As it 
is only fair to an accused person that he 
should be questioned generally on the case 
for the purpose of enabling him to explain 
any Circumstances appearing in the pro- 
secution evidence against him, it is 
reasonable to hold that s. 3842 applies to 
all cases. 

Section 244 merely requires that the 
Magistrate should hear an accused and 
take all such evidence as he produces in 
his defence; and so hearing the accused 
may not be exactly questioning him general- 
ly on the case in order to enable him to 
explain any circumstances appearing against 
him. In this view of the matter we are 


(1) 93 Ind. Cas.69; AIR 1926 All. 35€; 27 Cr. Ld 
405; LR7 A 76 Or. 

(2).71 Ind. Oas. 115; 45 A 124;20A L J 874; AIR 
1923 All, 81; 24 Or. L J 67. 

(8) 107 Ind. Cas. 192; ATR ti  ¢:£9 Or. L 
J 265 


(4) 115 Ind. Cas. 872; A I R i928 All. 299;LR9A 
90 Or.; 10 A I Or. R 101; 26 A L J 196; 30 Or.L J 
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‘ance with the provisions of s. 
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of cpinion that the view expressed in this 
Court should not be departed from, when 
it is supported by the opinion expressed 
in so many oiher High Courts. We ac- 
cordingly hold that the provisions of s. 
342 apply to summons cases as well. The 
position as regards summary trials is in 
our opinion simpler. Section 342 does not 
itself require that the answers given by 
the accused to the questions put to him 
should be reduced to writing. But for 
warrant and summons Cases s. 364 requires 
that the whole of the examination of an 
accused person should be so recorded in 
the form of questions and answers. As 
already pointed out this recording of the 
statement is expressly dispensed with in 
the case of summary trials. It would, there- 
fore, follow that the mere fact that the state- 
ment of the accused has not been recorded 
by the Magistrate in a summary trial would 
not show either that the accused was 
never questioned at all or that the omis- 
sion to record his statement is fatal. 

The procedure prescribed for summons 
cases applies under s. 262 to summary 
trials as well. Section 263 which applies 
to summary trials requires that the Magis- 
trate shall enter certain particulars includ- 
ing the plea of ‘the accused and his 
It, therefore, follows 
that itis the duty of the Magistrate to 
record not only the plea of the accused, but 
also his examination, if any. The words 
“if any” do not imply that it 1s optional 
to the Magistrate to examine the accused 
or not, but merely imply that where the 
accused has made a statement, partculars 
of his examination should be noted. But 
that is not the same thing as recording 
his examination in full. l 

In this particular case, we cannot in the 
first place be absolutely certain that the 
accused were never questioned at all, 
particularly as we find that in the con- 
nected case which was decided on the 
same date an abstract of their statements 
was actually recorded, but the fact remains 
that particulars of the examination, if any 
had taken place, were not recorded by the 
Magistrate, but only the plea of not guilty 
was noted. But such a defect is at the 
most a mere irregularily which can be 
cured under s. 537, Criminal Procedure 
Code unless the defect has in fact oc- 
casioned a failure of justice. It has been 
held in the cases decided by this _ Court 
quoted above, that the defect of non-compli- 
342 is a 
mere irregularity which is not fatal to the 
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trial unless the accused has been pre- 
judiced. 

In the case before us the question was 
whether the accused had cut down certain 
trees belonging to the complainant who 
was the zamindar. After the complainant's 
evidence had been closed the accused, 
after pleading that they were not guilty, 
produced evidence to show that the trees 
had not been cut down by the accused, 
but were actually cut down by the zamin- 
dar himself. This evidence has not been 
believed. There was no suggestion in the 
cross-examination of the witnesses for the 

_ prosecution nor in the defence evidence 
| that the trees belonged to the accused 
' themselves or even to any other party. 
The learned Magistrate expressly noted in 
his judgment that it was not contested 
on behaif of the accused that the trees 
belonged to the zemindar. We are, there- 
fore, unable to agree with the learned 
Sessions Judge that there was a possibili- 
ty of the accused denying the ownership 
of the trees if they had been specifically 
questioned about the matter. We must, 
therefore, hold that the accused have in 
no way been prejudiced by either the 
omission to question them generally on 
the case after the prosecution evidence had 
been closed or by the omission to record 
: the particulars of their.examination, 


—_—_— 


| The learned Sessions Judge is clearly 
i wrong in thinking that a sentence of 
| fine only was illegal. We however agree 
with him that the sentence of fine of 
Rs. 50 on each of the four accused for 
the offence of cutting down two babul 
| trees worth Rs. 10 is rather severe. We 
accordingly accept this reference in part 
and upholding the convictions of all the 
, accused reduce the fines imposed upon 
them to Rs. 15 each: in default of 
payment of the fines they will undergo two 
weeks’ rigorous imprisonment each. Out 
of the total amount so realized Rs. 10 
will be paid to the complainant as com- 
pensatlon. 
| 


N. Reference partly accepted. 
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RANGOON HIGH COURT 
Full Bench 
Civil Reference No. 15 of 1935 
June 18, 1935 
Pace, O. J., Mya Bu, BAGULEY, MOSELY AND 
Ba U, Jd. 
MAUNG THEIN MAUNG—APPELLANT 
versus 


MA KYWH AND ofrHERS—RESPONDENTS 

Burmese Buddhist Law — Succession — Burman 
Buddhist having two wives and children by the first 
wife only—He living with second wife and working 
with her—Orasa son, by first wife, if entitled to share 
in property jointly acquired by his father and the 
second wife—Burmese customary law—Ancient law 
found im Dhammathats—Applicability under modern 
condiizons. 

Per full Bench Wya Bu, J., contra.)—Where a 
Burmese Buddaist wou has two wives aad children 
by the first wife but none by the second wife, lives 
With tose second wife and works with her, on his death 
the orasa son, a child by the first wife, is not entitled 
to any share la any of the property jointly acquired 
by his father and second wits. 

Per Mya Bu, J.—By a man marrying two or more 
Wives ab the same tue only oae family 1s coustituted 
irrespeciive of whether all tns wives live together with 
the husband or oot. Lue wives have the right of 
lnheritlug toe nuspand’s estate upon his death even 
thuugh they were notliving with tue husband at the 
tie vf the ucyuloitioa Or ths property forming the 
esbute, ‘Lhe cnildren of the wives whu predeceased 
tue husband also have the right of lnberiting such 
estate, thouga thelr moiter was nob living with 
their father at the time of the acyuisition of tae pro- 
perty turmiong such estate, 'l'he orasa son of a 
polygamous nusudnd sad nis earliey, married wife is 
the orasa soa not only of himself and that wife but 
ofhimself and ali the wives. In a monogamous 
family the orasa sou has the right to claim a quarter 
share from the mother on tue death of the father; and 
for him to qualify for his special rights, joint living 
with the widowed mother oractive assistance in her 
duties is unoecessary ; and with the exception of 
the separate properties ufthe wives of a polygamous 
husband other than the orasa son’s own mother, the 
Orasa son of a polygamous husband and his Wives is 
entitled to the same rignts as tos orasa son ofa 
monogamous family upon nis latuer's death, Apply- 
ing toese principles the orasa son in this case 
18 eotitled to share 10 toe property Jointly acquired 
by hisfather and the fatner’s second wife. [p, 139, 
cul. 2.) 

Per Page, C. J.—Much of the ancient customary 
law of the Burmese peopleto be found in the Dham- 
mathats bas become anachronistic, and cannot iu- 
telligently be applied tothe Burmans of the present 
day; for tne facts aud couditions upon whico many 
of the rules laid down in the Unammatnats rest find 
no counterpart in the conditions and customs that 
exist in modern Burma, and under which the people 
now “liveand moveand have their being.” (p. 142, 
col, 1.) 

Mr. Maung Ni, for the Appellant, 

Messrs. U Thein Maung, U Zeya and K, 


C. Bose, for the Kespondents, 


_ Page, C. J.—The question propounded 
18 ; e 

‘A Burman Buddhist has two wives, By the 
first one he has children, but by the second he 
has none. He lives with the second wife and 


139 
works with her, On his death, is the orasa sop, 
a child by the first wife, entitled to any share in 


any of the property jointly acquired by his father 
and second wife ?” 

The material facts are set out in the 
order of reference as follows : 

“U Tok Kyi at the time of his death had two 
wives Ma Kywe and Ma Thant, He married Ma 
Kywe first and, after having had children by her, 
he married Ma Thant, who was a childless widow 
at the time. Since his marriage with Ma Thaothe 
per aaa hy resided with Ma Thant and carried on 

usiness with her till his death, but had no issue by 
her. Appellant Thein Maung isthe eldest child of U 
Tok Kyi and Ma Kywe and their orase son is 
entitled on the death of U Tok Kyi toa quarter 
share in the estate of U Tok Kyi and Ma Kywe.” 

Now, Sir Jobn Jardine, in his Notes 
on Buddhist Law (1888) observed that 

“For a long time the Buddhist Law will not be 
settled : wemust wait until it has been interpreted 
by decisions. At present the Judges are ina like 
position to the Judge described in the Dhammathat 
who has to decide like a blind man feeling his 
way with his staff and taking the way that is best.” 


That is the predicament in which I 
find myself when attempting to solve the 
problem under consideration: and the 
reason is that the progress of the Burmese 
nation along the road of civilization during 
the last 50 years has been more rapid 
perhaps than that of any other nation dur- 
ing a like period in the history ofihe world. 
The result has been that much of the 
ancient customary law of the Burmese 
people to be found in the Dhammathats 
has become anachronistic, and cannot 
intelligently be applied to the Burmans 
of the present day; forthe facts and con- 
ditions upon which many of the rules 
laid down in the Dhammathats rest find 
no counterpart in the conditions and cus- 
toms that exist in modern Burma, and 
under which the people now “live and 
move and have their being.” Indeed I 
go further, because it appears to me that 
apart from one or lwo general rules such 
as “that succession is not to ascend if 
it can descend” and “the nearer precludes 
the more remote” it is well-nigh impos- 
sible to extract from the law of inheri- 
tance any basic principles by reference to 
which the validity of legal propositions 
relating to this branch of the law can 
be tested. ; 


The truth is that the Burmese custo- 
mary law of inheritance as set forth in 
the Dhammathats is not strictly speaking 
a system of law at all, but a congeries of 
decisions which are merely pronouncements 
ad hoc upon particular cases as they have 
arisen, and which for the most part do 
not purport to be determined pursuant 
to any general or guiding’ principle. Of 
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course the Dhammathats are not the sole 
repository of Burmese customary law, 
and I agree with U May Oung that “the 
present cusitcms are a safer guide than 
the little known laws of the Dhammathats”: 
see also Maung Kywev. Ma Kyin (1). In- 
deed, the habits and customs of the 
Burmans to-day differ so materially from 
those obtaining when the Dhammathats 
were compiled that the time has come when 
it would not be inapposite in certain cases 
in which Burmese customary law is under 
consideration that recourse should be had 
to the testimony of those conversant with 
the customs and habits of the people, for 
the purpose of elucidating how far modern 
practice is in consonance with ancient 
precepts. No doubt until comparatively 
recent times the Burmans were content and 
accustomed to regulate their lives by refer- 
ence to these decisions, and it may be 
that in times past they were found on the 
whole to work satisfactorily, But the value 
and the sanction of the common or custo- 
mary law is that it can be moulded to 
copfo1m to the evei-changing habits and 
circumstances ol a people as one genara- 
tion succeeds another and it has become 
necessary for the Courts of Burma from 
time to time in recent years to restate the 
common law of Burma in the light ofthe 
conditions of life that have come into 
being, discharging as obsolete ancient rules 
that no longer accord with the outlook 
or the habits of the people, and re- 
modelling the ancient law to meet the 
exigencies of modern life. 
Now, I speak with difidence and as one 
necessarily without erudition in the tenets 
of Burmese customary law, but after 
making use of such materials as are at 
my disposal, I am inclined to think that 
in these modern days when the fulfilment 
of the conditions which justified the special 
privileges that were accorded to an orasa 
are no longer insisted upon, such deep 
breaches have been made in the entrench- 
ments by which his position is safeguarded 
‘that the time is rapidly approaching when 
the Burmans will not be disposed any 
longer to allow the orasa to receive in 
certain circumstances a share of the family 
property so disproportionately large com- 
pared with that which the other children 
of ihe same marriage are entitled to 
obtain. For the purpose of disposing of 
the present reference, it is unnecessary, 
and Ido not propose, to discuss the mean- 


(1)8 R 411;128 Ind. Cas. 373; AIR 1930 Rang. 
291. 
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ing and history of the word “orasa” a task 
which was exhaustively and authoritatively 
undertaken by Maung Kin, J.,in Maung 
Sin v. Kirkwood (2). It is enough to say 
that in ancient times when people lived 
the whole of their lives in one District, 
and for the most part in one village, 
when all the members of the family lived 
together (if not in unison)and “eat out of 
the same dish,” and when the father had 
patriarchal authority over the whole family, 
it was only natural that it should be 


found onthe death of the parents that: 
“The eldest brother is in the position of the 
father; the eldest sister is in the position of a 
mother (per Maung Kin, J., ibid, p 710) 
If the son is one who is dutiful, is known as 
such to the local authorities, looks after his parents, 
and works for the family estate, he shall get his 


‘father's pony and trappings, military uniform, arms 


(spears, swords, hatchet and gong), wide-brimmed 
sun hat, cups and spoons, personal attendants, lands 
held as emolument of office, badges and insignia 
of office. Gold, silver, paddy, rice, bullocks, buffa- 
loes, goats, pigs, lands, Indian-corn, peas, millets 
and household property shall be divided into four 
shares; the mother shall get three shares and 
the son one share. The mother shall also get all 
the female slaves. The reason for the above mode 
of partition is because the parents acquire the 
property before the son was born, and before he 
attained maturity. The father can merely acquire 
property, but heis not good at retaining it; it is 
the mother who saves and accumulates the acquired 
property. The orasa son is assigned his share as 
above because he is to assume the father's office, 
and he helps in the acquisition of property and 


works for the benefit of the estate. (Dhamma- 
thatkyaw Dig,s 30,p. 6?.”) 
Now, “crasa” is a Pali word, and the 


orasa has been defined as one that comes 
from “the breast” (uras), i. e., a legitimate 
child. In the Dhammathats the orasa is 
usually described as “Thagyi” or “Tha- 
migyt,” which means chief son or chief 
daughter, and normally, though not neces- 
sarily, the orasa is the eldest son or 
daughter of the family. It would be 
natural, indeed inevitable in a patriarchal 
mepage, such as was a Burmese family 
in bygone times, that all the other mem- 
bers of the family should regard the 
orasa as standing towards them in loco 
parentis. But it is also to be borne in 
mind, and in my opinion, it is a funda- 
mental and crucial fact, that in those days 
the orasa always lived with the other 
members of the family, and helped inthe 
management of the family affaire. 


Vast changes, however, have taken 


(2) 68 Ind. Cas. 49; A I R 1921LB95-11LBR 
220. On appeal Kirkwood v. Maung Sin, 2 R 639; 
84 Ind. Cas. 567; A IR 1924 P O 238; 5! I A 334; 
3 Bur. L J 304; 48M LJ1;29 O W N653 (PO). 
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place in the environment, circumstances 
and habits of the Burmans since those 
far-off days when the Dhammathats 
were compiled. Famulies no longer live 
as a matter of course under the same 


roof; the days of the patriarch are 
numbered; and it has been judicially 
determined that under modern condi- 


tions it is not essential that the orasa 
should live with the rest of the family 
or take part “in the acquisition of the 
family property:” Ma Aye Yin v. Ma MiMi 
(3). Nevertheless the Oourts continue to 
hold that an orasa who has not complied 
with these conditions of his office, which 
erstwhile were held to be essential, is not 
for that reason alone debarred from the 
right to receive in certain circumstances 
a special preferential shareof the tamily 
estate: Ma Hla U v. Maung Shwe Yin (4), 
Maung Dwe v. Khoo Haung Shein (5) and 
Maung Shein Thwe v. Ma Shwe Yi (6). 
What is this share, and in what circum- 
stances is he entitled to receive it? An 
orasa who has reached maturity is entitled 
to receive one-fourth of the payin of his 
father and of his mother and one-fourth of 
the letietpwa both inherited and acquired 
during the union of his parents, if a son, 
(i) on the death of his father or (44) if his 
mother dies and his father remarries; if a 
daughter, (2) on the death of her mother or 
(iz) if her father dies and her mother re- 
marries: Maung Po Kin v. Maung Tun 
Yin (7) and Ma Thein v. Ma Mya (Ñ`. 

Tt is not necessary to consider in this 
case how far the right of the orasa to 
a preferential interest in the family estates 
is a ‘vested’ right which in the event of 
the orasa predeceasing his parents or 
either of them passes to his heirs on his 
death, and I need only say that the cases 
in which it has been held that the right 
of the orasa in such circumstances is a 
vested right may need re-consideration 
when the proper occasion for doing so 
arises. Now, why does the orasa on the 
happening of these events become entitled 
to this quarter share ? In my opinion, upon 

(3) TR 569; 121 Ind. Oas. 778; AT R 1929 Rang 
365; Ind. Rul (1930) Rang. 106, 

(4) LR 370; 76 Ind, Oas. 814; A IR 1923 Rang. 
271; 2 Bur. L J133. 

(5)3 R29; 84 Ind. Cas. 899; AI R 1925 PO 29; 
521A 73; 47M LJ 853; 3 Bur. L J 340; (1925) M W 


N 23; 290 W N 824 (P 0). 
(6) 64 Ind. Oas. 415; AI R1920 LB 147;10 LBR 


396. 

(7) 4 R 207; 98 Ind, Gas. 4; A I R 1926 Rang, 
aii. 

(8) 7 R 193; 118 Ind, Oas. 194; A'I R 1929 Rang, 
218. 


134 


the supposition that the family of which 
he is the orasa in such circumstances is 
no longer integrate, because ex concessis 
either one other of the parents is dead, 
or the surviving parent has contracted an- 
other union, the orasa becomes the head 
of the family, and it is for that reason, I 
apprehend, that the orasa receives one- 
fourth of the whole family estate belonging 
to the orasa’s parents. But the orasa is 
under no obligation to take thevone-fourth 


share of his parents’ estate on either occa- 


sion, and if he or she does not decide to 
do so on the remarriage of the surviving 
parent within the time limited by law, 
the orasa is regarded as having elected to 
join the new family which the surviving 
parent and his new spouse have created: 
Maung Seik Kaung v. Maung Po Nyein 
(9) and Maung No v. Maung Po Thein (10). 

Now, it is common ground that if the 
orasa's father, the orasa being a son, re- 
marries on the death of his mother, the 
orasa assuch hasno right on his father’s 
death to an orasa’s share in the hnapazon 
of his father’s second marriage: Ma Nyein 
E v. Maung Maung (11). In the present 
case, however, it is contended that, if it so 
happens that the father dies leaving 
several wives surviving him, the orasa as 
such is entitled to one-fourth of his father’s 
half share in the Anapazon of the other 
contemporaneous marriage or marriages 
which the father may have contracted. 

But if as I hold, the orasa qua orasa 
. is entitled only to a preferential share in 
. the payin of his parents and the lettetpwa 
inherited during or acquired by reason 
of the unicn of his own father and mother, 
it follows that the orasa gua orasa is no 
more entitled to claim a share of the 
hnapazon acquired by reason of the mar- 
riage of his father with another woman 
in his mother’s lifetime than he would be 
if the other marriage was contracted after 
his mother’s death. The contrary view is 
supported however upon the ground that 
under the subsequent marriage or marriages 
a second,orit may be a third or fourth, woman 
is brought into the family, and that a later 
spouse, through obtaining the right to part 
possession of the first wife’s husband and 
of his capacity, for acquiring property, 
ought not to be allowed thereby to deprive 


the orasa of the first marriage of 
his right on his father’s death to 
(9)1 LB R23 : 
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receive one-fourth of the halfshare in the 
acquired property of the second marriage 
to which his father was entitled, and which 
otherwise, it must be assumed, would have 
been acquired through the union of 
his father with the orasa’s mother. The 
fallacy in this argument, as it seems to 
me, is that it does not follow, nay more it is 
impossible to assert, that if the father had 
not married the second wife he would have 
acquired hnapazon during or by reason 
of his union with the orasa’s mother of 
equal value to that which he had acquired 
by reason of his second marriage. 

The facts of the present case illustrate 
and enforce this view which commends 
itself to my judgment, for U Toke Kyi, 
the orasa’s father, while living with his 
mother was in straitened circumstances 
no hnapazon being acquired by reason of 
the union of the orasa’s parents, and it 
was only after the marriage of U Toke 
Kyi with Ma Thant who was a wealthy 
woman, aud agreed to the investment of 
her money in the Electric Supply busi- 
ness, that the hnapazon of which Maung 
Thein Maung claims his share as orasa 
was or could have been acquired by U 
Toke Kyi. Upon what principle of law or 
common sense ought Maung Thein Maung 
in such circumstances to he entitled to 
claim a share of this prope.ty which was 
obtained in no sense by reason of the 
marriage of the orasa’s father with his 
mother? To hold that the orasa should 
be so entitled would be not only unjust 
to the second family, but against both 
reason and expediency. But the claim of 
the orasa is not sustainable upon another 
and a broader ground. The driving force 
behind the contention that this claim of the 
orasa ought to be supported is really this, 
that by taking another wife a Burmese 
Buddhist husband is doing some wrong to 
the first wife and her family, by depriving 
them of the favoured position that they 
would have been in if the father had not 
remarried. Nodoubt, a monogamist would 
naturally take this view, and my learned 
brother Mya Bu, from whose opinion I 
have never before had the misfortune to 
differ, appears to have allowed this con- 
sideration -to sway his judgment in the 
present case. Butis it right or reasonable 
to apply to polygamy the sanctions and 
standards of monogamy ? Surely not; for 
the fundamentals of each of these forms 
of marriages differ toto coelo from those of 
the other, and the criteria by which the 
one is to be tested are incompatible with 


These authorities, of course, must be 
read in conjunction with Book 10, cl. 38, 
Manugye which excludes the orasa from 
sharing qua orasa at any rdte in the 
payin “and the inherited lettetpwa of the 


the orasa in the present case cannot be 
maintained, and I would answer the 
question propounded in the negative, 

(12) 8 R 590; 131 Ind. Oas. 50; AI R 1931 Rang. he 
Ind. Rul. (1931) Rang. 114, 


(15) 3 R 160; 88 Ind, Cas, 402; A I R 1925 Rang. (19) (1872-92) L B R 6. 
242 R 39 0 492; 14 Ind. Oas. 475; [39I A 57; 1U BR 
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54 1A403:460LS 406: 53M LJ 425; 39M L T Q9ALJ 276;14 Bom. L R 204; 22 M L J 360: 16 O W 
492; 6 Bur, LJ 231; 32 0 W N 173; 27 L W531 N 529: 5 Bur. L T 65 (P O). 
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or more wives of a man can on his 
death inherit his estate on an equal footing, 
there is no reason why a similar right 
should not be granted to the children of 
one of such wives who predeceased the 
husband as against the surviving widows 
or as against the children of other wives 
who also predeceased the husband. Here, 
by children I mean the common husband's 
children. This conclusion, I am aware, 
is opposed to the ruling of a Bench of 
this Court in Ma Niv. Ma Shwe Pu (12), 
from which I most respectfully dissent in 
so far as it lays down that where aman 
had more than one wifeat the same time, 
the wives residing in separate households, 
the children of one wife are not entitled to 
a share inthe estate of the other wife or 
wives and the husband upon his death. 
The requirement in the Dhammathats as 
to joint living must receive a reasonable 
construction adapted to the changed con- 
ditions of modern times in the country, 
the object of the requirement doubtless 
being to provide a rough and ready means 
of settling questions of disputed succession 
turning on the unbroken maintenance of 
the family tie: Ma Gyan v. Maung Kywin 
(22). 

The family tie among a polygamous 
husband and his several wives is their 
marriage to one and the same man so 
long as that marriage subsists, and during 
these days when separate living of a wife 
from the husband and/or his other wife or 
wives does not disqualify her 
from inheriting in his estate, the idea 
that the residence of wives in separate 
households creates these households as 
distinct families completely severed from 
each other for purposes of inheritance of 
the estate of the common husband, 
appears untenable as being inconsistent 
with modern notions. Furthermore, such 
an idea does not appear to prevail in the 
case of other Oriental races among whom 
polygamy is lawful, such as the Hindus, 
the Muhammdans and the Chinese. Coming 
closer to the question in issue in this re- 
ference there is, with reference to monogam- 
ous families, definite and undisputed 
authority for the proposition that the orasa 
has the right to claim a quarter share 
from the surviving parent on the death 
of the parent of the same sex as the 


orasa: Maung Sin v Kirkwood (2). The 
essential conditions for the existence 
of the status of orasa are that; 


(a) the child isthe first born; (b) the child 
(22) 2 U B R 176, 


” “MAUNG PHEIN MAUNG V. MA KYwWE (RANG. 


137 


attains majority; (2) the child, being a son, 
helps ın the acquisition of the family 
properties and the discharge of the father's 
responsibilities, or, being a daughter, helps 
the mother in the managemént and control 
of the family properties and household. As 
regards these conditions, however, it has 
been held that for an orasa to qualify for 
his or her special rights, joint living with 
the surviving parent and active assistance 
in his or her duties is not necessary: 
Ma Aye Yin v. Ma Mi Mi (3), 

Under modern conditions this is as it 
should be; for, in spite of separate living 
which cannot be regarded per se as an 
indicium of severance of the family tie 
or exclusion from the family and inspite 
of the absence of active assistance in the 
duties enunciated in the Dhammathats the 
notion “ako kyi hlyin apha aya, ama kyt 
hlyin ami aya” (the eldest brother is in 
the position of the father, the eldest sister 
is in the position of the mother) still con- 
tinues unabated in the modern Burmese 
Buddhist mind: and considering that the 
orasa may claim his or her special rights 
on the death of the parent of the same 
sex as him or her and as suchclaim may be 
made immediately after the death of such 
parent: (see Maung Tun Tha v. Ma Thit 
(23)}, there need not be a lapse of time 
between the death of the parent and the 
orasa’s making of the claim for his or her 
special rights, during which the actual ful- 
filment of the duties of taking his father's or 
her mother's place inthe family and on con- 
tinuing the family after the death of the father 
or mother as the case may be, mentioned in 
the Dhammathats, can be enforced. During 
these days when in the case of keitiima 
adopted children joint living with the 
adoptive parents mentioned in the Dham- 
mathats is not insisted upon: Ma Gyan 
v. Maung Kyun (22), Maung Shwe Thwe v. 
Ma Saing (24), and Ma E v. Maung Shwe 
Kaing (25), and in the case of step-children 
separate living from the step-parents is 
not considered a bar to inheriting the 
estate of step-parents, Maung Shein Thwe 
v. Ma Shwe Yi (6) and Maung Dwe v. 
Khoo Haung Shein (5), thereis no reason 
to suppose that thé prevailing custom of 
the Burmese Buddhist people tends to 
perpetuate in the case of the orasa child 
with reference to his or her claim for special 


(23) 44 O 379; 38 Ind. Oas. 809; 44 I A4d?;-9 LB 
R 56; AIR 1916 P 0145; 19 Bom L R 294: 15 AL J 
96; 32M L J 71; 21M L197; 21 Q WN 527; 2601, 
J 169; 10 Bur, L T 138 (P 0O). 
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rights against the surviving parent the 
archaic rules in the Dhammathats requiring 
joint living of the orasa child with his or 
- her parents. 

As regards the question directly in issue 
in this reference there is abundant textual 
authority for the proposition that where a 
man, having two or more wives at the 
same time, has an orasa son of himself 
and his earliest married wife, that son is 
the orasa son not only of himself and that 
wife but of himself and all the wives. 
While two of the Dhammathats mentioned 
in s. 221 of the Digest, Vol. 1, (namely, 
Manussika and Kyannet) lay down that if 
a man has several wives but only a son 
by one of them, the son shall be deemed 
the offspring of all the wives, the other 
Dhammathats (namely, Mano, Pyu, Kaingza, 
Dhammathat Kyaw, Kandaw, Tejo, Van- 
nadhamma, Rasi, Manu-Vannana, Sonda, 
Dayajja, Panam and Dhammasara) in 
almost unanimous strain rule that, if a 
man has several wives but only one son, 
on his death, the son shall be given the 
largest share of his property. These rules 
in the Dhammathats support the provision 
in s. 233 of the Attasankhepa which isa 
compilation or digest of the leading texts on 
Buddhist Law by Kinwun Myingyi and 

“ig believed to have been approved of and commonly 
accepted as authoritative during the reigns of the 
last two Burmese Sovereigns: (Ohan-Toom’s Prin- 


ciples of Buddhist Law, p. 18, quoting Oircular 
No, 41 of 1894 of the Judicial Commissioner, Upper 


Burma).”’ NG 
This section lays down in very clear 
terms that of the children of several 


wives the eon of the earliest married wife, 
provided he is competent lo assume the 
parental duties, is the orasa and declares 
such orasa to be entitled to inherit 


“his father’s hereditary titles and insignia of 
office, and also to receive the share of an orasa,” 


directing the division of the remaining 
property “among the remaining wives and 
their children according to class.” A rule 
very similar to whatis enunciated ins. 233 
of the Attasankhepa is to be found in 
the extract from Dhamma in s. 118 ofthe 
Digest of which the relevant portion runs 


as follows: 

“if the first wife is not.of the same class as the 
husband, but the second wife is, and if the sons 
‘by both are equally qualified to assume the father's 
office then the son by the latter shail get it and 
the emoluments accompanying it; and the son by 
‘the former shall get the father's personal property 
‘and take out of the estate his share as an orasa, 
The remaining property shall then be divided 
among the children according to the class to which 
their mothers respectively belong, and under the 
ordinary rules of inheritance, If the first and second 
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wives are of the same class as their husband, and 
if their sons are equally qualified for the father's 
office, then shall the son by the former inherit the 
office and have alsothe orasa share in the partition 
of the estate.” i 

Other extracts given in s, 118 of the 
Digest, Vol.1, are four in number, namely 
Manugye, Dayajja, Amwebon and Cittara, 
the first three of which merely state the 
rule to the effect thatif there are several 
wives and each hasa son, the son by the 
first wife shall be the orasa, while the 
last-named Dhammathat says that among 
a number of sons by several wives, only 
the son by the first wife shall obtain the 
father’s office. Section 38 of Manugye, 
Book X, provides: 

“In case of a husband living in the same house 
with many wives, who eat out of the same dish, 
the two laws are these: If a man’s first, second or 
third wife had property at marriage, or had in- 
herited anyfrom her parents after marriage, let each 
keep what they have, with whatever presents they 
may have received (from the husband) and their 
wedding presents; if they shall have the same 
number of male children, it is said the first 
married shall be the head wife; but if son of one 
of the others is remarkable (above his brother), 
and known to the heads of the people, the chiefs, 
let him take the place of his father. If the 
husband shall have inherited his parents’ property 
after the marriage of these wives, let them divide 
it, and share according to their clase; if one shall 
claim a portion as a gift from her husband she 
shall not retain it; it is the husband's property; 
let them share it, and pay the debts in relative 
proportions, and in this division let the 
children have their mother’s share (when she is 
dead);" 


This section lays down “the law of 
partition” on the death of a husband who 
had many wives living in the same house 
and “eating out of the same dish” but does 
not purport to treat of the rights of the 
orasa child or of other children and there- 
fore cannot be read as militating against 
the effect of the declaration contained in 
the extract from Manugye set out in s. 116 
of the Digest, Vol. 1. From which parti- 
cular part of Manugjye this extract was 
taken is indicated in the Digest Vol. 1 
in Burmese thus, “(Chap. 15) (s. 285) 
(b)”, but such indication does not assist 
me in tracing the passage in Mr. Richard- 
son’s work which is the only one I can 
find available for use at the present moment. 
For these reasons it will not be correct to 
infer from the sentence “let him take the 
place of his father” in s. 38 of Manugye, 
Book, X, that nothing more than the 
father’s place in the family or his office 
was meant to be given to the orasa son. 
It is true that the four Dhammathais 
mentioned in s. 118 of the Digeat, Vol. 1, 
were compiled during the Alaungpra 
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is unambiguous in its pronouncement that 
the son by the first wife if qualified shall 
get the father’s personal property and take 
out of the estate his share as an orasa. 
These rights of the orasa son bear close 
resemblance to the rights of the orasa son 
of a monogamous family; and it is highly 
probable that the compilers of Manugye, 
Dayajja and Amwebon mentioned in s. 118 
of the Digest, Vol. 1, contented themselves 
by declaring the son of the first of two 
or more wives to be the orasa son with- 
out setting out such orasa son's special 
rights in the family constituted by the 
various marriages, with the orasa’s father 
as the main foundation, without reiterating 
such of the rules relating to the orasa’s 
rights in a monogamous family which were 
meant mutatis mutandis to apply. In so 
regarding these extracts from Manugye, 
Dayajja and Amwebon, I am fortified by 
the fact that the Dhammathats are not 
exhaustive and that with reference to the 
keittima child, who is only mentioned as 
one of the kinds of children entitled to 
inherit the parent, he has been allowed to 
inherit the estate of the collaterals of his 
deceased adoptive parent in the same 
way as that parent’s natural child can do 
in spite of the absence of direct authority 
in the Dhammathats, It is not at all 
unlikely that where analogies could 
evidently be drawn, the writers of the 
Dhammathats were not in the habit of re- 
stating the rules, e.g., the absence of 
rules in the Dhammathats for partition 
on divorce of the husband by one of two 
or more wives although it cannot be 
imagined for a moment that the writers 
did not recognize the right of the husband 
or the wives of getting a divorce and 
partition of the property in circumstances 
justifying a divorce and partition of the 
property between a monogamous husband 
and his wife, with necessary qualifications. 
Therefore I am respectfully of opinion 
that the mere fact that Manugye, Dayajja 
and Amwebon, mentioned in s.118 of the 
Digest, Vol. 1, contain the bare declara- 
tion of the status without setting out 
the rights of the orasa son does not 
militate against the pronouncement set 
out in the extract from Dhamma in that 
section. ‘The view that I take of the 
Dhammathats leads me irresistibly to the 
conclusion that the rule stated in the 


strike a note of warning with reference 
to the- Burmese expression ‘letsona,’ com- 
monly rendered in English ‘eating out of 
the same dish’ appearing in the heading 
of s. 118 of the Digest, Vol. 1 and of the 
38th section of Manugye, Book 10. It isa 
mere indicium of the status of the wives 
as such and no more ; see Mi Kin Gale v. 
Mi Kin Gyi (26) and Mi Me v. Mi Shwe 
Ma (20). 

From all that has been stated above 
it follows that my conclusions are ; (1) that 
bya man marrying two or more wives at 
the same time only one family is con- 
stituted irrespective of whether all the 
wives live together with the husband or 
not ; (2) that the wives have the right of 
inheriting the husband’s estate upon his 
death even though they were not living 
with the husband at the time of the ac- 
quisition of the property forming the 
estate : (3) that the children of the wives 
who predeceased the husband also have 
the right of inheriting such estate, though 
their mother was not living with their 
father at the time of the acquisition of 
the property forming such estate; (4) that 
the orasa son of a polygamous husband 
and his earliest married wife is the orasa 
son not only of himself and that wife 
but of himself and all the wives: (5) 
that in a monogamous family the orasa 
son has the right to claim a quarter share 
from the mother on the death of the 
father; and for him to qualify for his 
special rights, joint living with the 
widowed mother or active assistance in 
her duties is unnecessary ; and (6) that with 
the exception of the separate properties of 
the wives of a polygamous husband other 
than the orasa sons Own mother, the 
orasa son of a ploygamous husband and 
his wives is entitled to the same rights 
as the orasa son of a monogamous family 
upon his father’s death. 

The: last of these conclusions is based 
upon my view of the rules in the Dham- 
mathats and in the Attasankhepa, the 
combined effect of which forms a clear 
indication that these :ules were consistent 
with the customs prevailing among the 
Burmese Buddhists from the time of King 
Alaungpra till the close of the Burmese 
reign in Upper Burma which took place 
only about 50 years ago» During these 

(26) 8 Ind, Cas, 1169; 1 U B R 42. 
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gainsaid that polygamy is still recognised 
among the Burmese Buddhists. It is, no 
doubt, rare and is considered disreput- 
able. There is, however, no reason to 
believe that, whilst polygamy isstill re- 
cognized, the customs recorded in the 
Burmese law books and regarded as 
having the force of law till about 50 
years ago with reference to the partition 
of the estate of a man who had lwo or 
more wives at the same time, which are 
quite consistent with justice, equity and 
good conscience have ceased to have the 
force of law. Treating the family and not 
a household as the basis, I can think of 
no ground whatever for declining to apply 
the analogy of the orasa son of a mono- 
gamous family to the orasa son ofa man 
and his two or more wives. After all, if 
the delinquent father did not commit the 
fault of marrying a second wife during 
the lifetime of the orasa's own mother, the 
orasa son will have an indefeasible right 
toa share in the father’s acquisitions 
during the whole of his life, upon the 
father’s death. 

The fact that no case has come to Court, 
in which a right similar to the one 
claimed in the present proceedings was 
asserted, does not, in my humble opinion, 
constitute a reliable basis for the belief 
that such a right has now been abolished 
by custom or that the prevailing customs 
of the Burmese Buddhists have refused 
to recognise it. It will, 1 apprehend, be 
inconsistent with the move of the Burmese 
Buddhist society towards monogamy by 
discouraging polygamy, if the prevailing 
customs have refused to recognise the 
right such as the one asserted by the 
claimant in this case. A woman wh) 
marries the husband of another woman 
during the subsistence of the - marriage 
with the latter is ordinarily looked upon 
with disfavour by the members of the com- 
munity. Whether she be rich or poor, her 
conduct is offensive to the first wife and 
is regarded by the right thinking section 
of the community as disreputable. Itis, 
therefore, unlikely that the prevailing 
customary notions of the Burmese Buddhists 
have so modified the customs recorded in 
the Dhammathats as to relieve her, a 
delinquent member of the society, of the 
liability to surrender the orasa son’s share 
out of her husband's estate, simply 
because the property forming the estate 
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of strengthening the position meted out 
to her by the Dhammathats and will 
thereby tend to marry the husband of 
another woman. For the reasons stated 
above, with the greatest respect for the 
views of my Lord the Chief Justice and 
my learned brethren. in this case as in 
all other cases, my answer to the question 
propounded in this reference is in the 
affirmative. 

Baguley, JI agree with the answer 
to the question propounded by my Jearned 
Lord the Chief Justice whose judgment I 
have had the advantage of reading, but I 
would like to state shortly the route by 
which I arrive at the same result. The 
basis of the claim put forward by the son 
who claims to be the orasa of both 
marriages is to be found in the Dham- 
mathats, which refer to one son being 
regarded as the son of all the marriages. 
For example, in s. 221 of U Gaung’s 
Digest there are several excerpts given 
which may be summed up in the extract 
from Manussika : 

“if a man has several wives but only a son by 
one of them, the son shall be deemed the “off- 


spring of all the wives’, and in Kyannet, if one 
among a number of wives hasa son, he shall be 


deemed the son ofall.” 
Again in Attasankhepxs Dhammathat, 


s. 233, we have the passage: 

“Of the children of these several wives, the law 
as to the son of which wife should be the orasa 
is that the son of ths first married wife should 
be constituted the orasa provided that he is able 
to bear the burdens and responsibilities of his 
parents " 

In this passage the word parents must, 
I think, refer to his father and his actual 
mother. Ins, 118 of the Digest we have 
support for these passages, and earlier 
Dhammathats are quoted to the effect that 
if there are several wives and each has a 
son, the son by the first wife should be the 
orasa. I think, however, that in these 
Dhammathats there has been a certain 
amount of confusion in the different words 
used in the original Burmese. This has 
been dealt with in the judgment of Maung 
Kin, J., in Maung Sin v. Kirkwood (2), 
in which he shows that many terms are 
used in different Dhammathats for what 
appears to be the same person. We get 
Thagyi auratha, Thagyi, Thagyt jetho, 
Akogyi, jetho Akogy2, and so on. 

Iam unable to satisfy myself, however, 
that although the same words are used in 
the translations they are always used in 
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the same sense. The right of an orasa 
son to inherit an orasa’s share, namely, a 
quarter share of his parents’ joint property 
son the death of his father must be a 
fixed right, which depends upon his birth 
and nothing else. Inheritance cannot 
depend upon the individual capacity of 
the heir: he inherits because he was born 
of certain parents at a certain time 
relative to other persons who claim as heirs 
and his right to inherit cannot depend on 
his own personal merits, although, 
of course, beyond all doubt, certain de- 
merits may be sufficient to result in his 


losing al] claims to inherit. If we exa- 
mine some of these Dhammathate, 
however, we find that what is known 


as the right to be an orasa son and the 
right to get an orasa’s share is regarded 
sometimes as dependent on the personal 
merits of the son in question. In s. 62 
of the Digest there are a large number of 
cases in which a younger child is held 
to be regarded as orasa, although not the 
eldest, simply because he has been more 
successful in business which he had under- 
taken on behalf of his parents. 

“The son who can assume the father’s office with 
the sanction of ihe local authorities shall get it, 
even though he may be the son by a lesser wife, 
when the son by the first or chief wife is incom- 
petent to assume it... The son who takes upon 
himself the burdens and responsibilities of the 
parents is considered asthe orasa son, whether he 
is the eldest-born or not... The son who in- 
dustriously performs his father’s duties and is 
known to the local authorities is considered as the 
eldest son, though he may be born of the lesser 
wife...” 

It seems, therefore, that there has been 
a certain amount of confusion between the 
orasa son strictly so defined, namely the 
eldest son, who is also the eldest child, 
who on the death of his father has been 
held to be entitled to a preferential vested 
right in the joint property of his parents 
as against his mother, even when she has 
not remarried, and the akogy? or principal 
son, the son who is regarded as his 
father’s successor and who takes upon 
himself his father’s office, in the ordinary 
way, which would account for these frequent 
references to the son “known to the officials. ” 
Again, although, as has been shown, there 
is authority for the proposition that when 
there are several wives but only one son, 
the son shall be deemed the son of all, 
it ig not specifically laid down that he 
is to be regarded asthe orasa son of all 
wives and thereby entitled to an orasa’'s 
share in all the hnapazon property of all 
the marriages to which his father is 
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entitled at the time of his death. In this 
connection a reference may be made to 
the case reported in Maung Po An v. Ma 
Dwe (27) ia whicha Full Bench of this 
Court appear to have rather set their 
faces’ against the idea of the possibility 
of an adopted child being, so to speak 
constructively the orasa child with all the 
full rights of inheritance attaching to the 
orasa child. {tis undoubtedly the spirit of 
the Burmese Buddhist Law that when a 
man who marries several wives and keeps 
up separate establishments, the children 
of one wife are not entitled to share 
in any property which their father may 
hold jointly with any of the other wives 
and unless there is direct authority for 
showing that the orasa son, despite this 
over-ruling general condition, is entitled as 
a special case to share in any such joint 
property, I do not think it can safely be 
held that he is so entitled. It is common 
ground that no claim of the nature put 
forward in the present case has been 
known to have been made before. and I 
da not think that we should be justified 
in introducing a sew exception to a general- 
ly prevailing principle. J, therefore, agree 
with the answer to the question propounded 
ty my Lord the Chief Judstice. 

Mosely, J.—I agree with the conclusions 
of my Lord the Chief Justice. I would 
only remark that I do not myself see any 
signs that modern Burmese opinion is 
against the customary law by which the 
orasa in certain circumstances receives a 
larger share of the family property than 
the other children of the same marriage 
I think perhaps that it would have been 
possible to dispose of this reference on a 
narrower point. It is clear in the present 
case that the eldest son of the first mar- 
rage did not help his father and his 
father’s second wife in the acquisition of 
the joint property in question. I think 
that the head note to Maung Sin v 
Kirkuood (2) was correct, and that their 
Lordships of the Privy Council intended 
to lay down there that one of the three 
essential conditions for the existence of 
the status of orasa is that ... (e) the 
child, being ason, helps in the acquisition 
of the family properties and the discharge 
of the father’s responsibilities, or, being a 
daughter, helps the mother in the manage- 
ment and control of family properties and 
household. It is true that that case was on 
the question whether the eldest child 
JÊNAR 184; 98 Ind, Cas. 621° AIR 1926 Rang, 
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being a daughter, could be the orasa. 
But it appears to me thatthe authorities 
relied upon to establish the status of the 
eldest daughter and its qualifications were 
equally authority for establishing the 
Status of the eldest son with its qualifica- 
tions, and that their Lordships intended 
to lay down a rule equally applicable to 
both cases. 1 may note that besides the 
passages from the Kyetyo Dhammathat 
quoted at p. 755 (ibid), there are other 


` Dhammathats which directly support the 


proposition that it is necessary for the 
orasa to help in the acquisition of the 
joint property, for example the Vannana, 
s. 30, p. 65 of the Digest. While such 
help is assumed in other Dhammathats 
quoted there, I consider with all due 
respect that the decisionin Ma Aye Yin 
v. Ma Mi Mi (3) was wrong, and that for 
an orusa to qualify for his special rights 
the rendering of the assistance prescribed 
is necessary. lt may be that the condition 
of joint living can be dispensed with 
under modern conditions, In the case in 
question the son wasa Myook who neces- 
sarily had to live in different place at a 
distance from his parents. But that is a 
different thing from the rendering at least 
of filial assistance, and even in Ma Aye 
Yin v. Ma Mi Mi (3), the Judges were 
careful to say, (p. 576* ibid), that there 
was evidence to the effect that the son 
did help his parents with presents of money. 

On the broader ground, however, I would 
also agree that the claim of the orasa son 
must be limited to his share in the jointly 
acquired property of his father and his 
own mother. It is admitted that if 
the orasa son's ‘mother had died before 
the second marriage of his father, the 
orasa would have no right to an orasa’s 
share in the hnapazon of the second 
marriage; Ma Nyein E v. Maung Maung 
(11). lt is contended that the present 
case is different, and that the two wives 
and their children must be regarded as 
ene common family, and certain passages 
from the Dhammathets are quoted as 
authority to justify the orasa's claim to a 
Share in the jointly acquired property of 
the father and the second wife, though 
the orasa son did not form a member of 
that second household, nor help in the 
acquisition of that. joint property, 
which wus the proceeds of the second 
wife's capital, though it may be said that 
the husband's labour contributed to it. 
I have not in my experience met with 
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case has been quoted. ‘This is perhaps 
the best answer to the claim, that such a 
Claim has hitherto been unknuwn and is 
opposed to Burmese custom. It is true 
that, though polygamy is lawful in this 
country, a second marriage is felt as a 
grievance to the first wife and her children, 
vide Maung Kin, J’s. remarks in Maung 
Hme v. Ma Sein (23). in spite of that 
however no such claim has hitherto been 
made, possibly, it would appear, because 
ths circumstances of the present case 
are unusual, where the husband was a 
poor man and acquired no property in 
the rst coverture, while his second wife 
was a wealthy woman. As was remarked 
as long ago as Ma In Than v. Maung Saw 
Hla (2Y), , 
“Custom is often a better guide than religious 
law books, Much of the text of the latter is in- 
applicable to the present age, and perhaps was 
never iaw at all... lt would be dangerous then 
to give weigot toa written law where it is opposed 


to the general custom, and unsanctioned by previous 
decisions of Judges,” ; 
that the 


1 do -not think, however, 
Dhammathats, if properly examined, would 
leud countenance to the present claim. As 
was sald by Mr. Burgessin Ma Shwe Ma 
v. Ma Hlaeng (30), i 

“Ibe general scheme of inheritance in the 
Dhammatnats is drawn up entirely on the basis of 
a man having but one wife at a time, and not 


marrying another until the frat is dead or divorced 
perhaps,” 


There are isolated passages, however, 
in the Dhammathats which have been 
relied jon by the  presentclaimant. 
These passages are evidently mostly 
copied by one Dhammathat from an- 
other and ultimately derived trom old 
Dhammathats which contain much of what 
Dr, Forchhammer in his Source of Burmese 
Law calls Neo-Brahmanical , Cults. One 
passage quoted, s. 392, Kinwun Mingyi’s 
Digest, would appear to come from the 
very beginnings of caste in India, when 
a Brahmin was allowed to marry wives 
of different castes. All the passages cited 
contemplate an early state of society where 
a man could have several wives in the 
same house or in the same compound, and 
all fed together. In such times, no doubt, 
the husband was the sole bread winner. 
lt is significant that these passages 
nowhere allow the orasa son any 
share in the jointly acquired property as 
such. | 
e9 45 Ind, Cas. 953; A I R 198LB19LBR 
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Section 221 of the Digest quotes two 
Dhammathats. Manusaika and Kyannet, 
which say that ifa man has several wives 
but only one son, the son shall be deemed 
to be the son or offspring of all the wives 
for the purpose of partition of the 
husband's estate. This section is an 
isolated case of division between several 
wives and the only son, where the son is 
to get a larger share than any of the wives, 
oras other Dhammathats say, a full share, 
or one equal to that of the noblest of the six 
classes of wives, and the reason given is 
that he is to be the son of all the wives. 


' This is no authority for saying that the 


` orasa son as such 
the jointly acquired property of the father 


shall obtain a share in 


and any wife. Section 233 of the 
Attasankhepa, the latest Dhammathat, one 


_ written by the Kinwun Mingyi, provides 


that the son of the first married wife 
shall be the orasa and receive his share 
before any of the wives; but, hera again, 
the case of wives who live together with 
the husband is considered. This passage 
may be read together with the Manu 
Vannana, (page 67 of the Digest) and other 
Dhammathais which provide that the 
orasa son shall get his one-quarter share 
for upholding his father’s position and 
office. I do not see how a. 286 of the Digest 
can help the claimant. This refers to a 
partition amongst wives living with their 
husbands. Itis significant that it contains 
no reference to jointly acquired property, 
Section 209 of the Digest quoted in the 
claimant's favour is definitely against him. 
The passage from the Manugye in question 
applied to the present case means that 
the son of the first wife gets his father's 
office but only his own mother’s share of the 
property. Section 212 deals with the 
share of the step-son in the second marriage, 
and this, if anything, is also against the 
claimant's case, for it provides that the 
step-son shall have assisted in the acquisi- 
tion of the property. Inthe archaic stage 
of society described in the Dhammathats, 
joint living and joint helpin the acquisi- 
tion of the property was the general rule 
and an essential condition of the orasa son 
obtaining his preferential share, It may 
be that in some cases the condition of joint 
living must be relaxed to suit modern 
conditions. It wassaid in Ma Thein Yin 
v. Maung Tha Dun (18), that a man might 
mairy two or more women at the same 
time, and that such wives, whether they 
live together with the husband or not, 
inherit his estate on an equal footing. 
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But in the case of orasa son, I can see no 
justification for the relaxation of the rule 
that demands at least assistance in the 
acquisition of property if he is expected 
to get the special privileges. I agree in 
answering the question referred in the 
negative. 

Ba U,J.—I have had the privilege of 
reading the judgment of my Lord the 
Chief Justice and I agree that the question 


referred should ' be answered in the 
negative. Having regard to the history 
of the word ‘orasa’” and the present 


social condition of the Burmese people, no 
other answer thao the one proposed by 
his Lordship is possible. The word “orasa”’ 
as explained in Maung Sin v. Kirkwood 
(2), was first used to denote “a son born of a 
union contracted with parental sanction.” 
In other words, it was first used to denote a 
legitimate sonas dis inct from the following 
classes uf sons: 

(1) “Khettaja," i.e, a son by a female slave; (?) 
“FHetthima,’ i c., ason by a concubine; (3) “Pubbaka,” 
i, e., a step-child; (4) ‘“‘“Kitttma," i. e,a child adopted 
witha view to inherit; and (5) ‘Apatitha,” i. e. a 
child adopted out of compassion: see s, 16 of U 
Gaung's Digest.” 

In course of time, it acquired a special 
meaning; it came tosignify ason who, by 
virtue of his position in the family and his 
competency to assume the duties of the 
father, was vested witha defined right in 
the parental estate. Similarly, in the 
course of time, as the Dhammathats show, 
the word was extended to include a 
daughter standing in the same position 
and vested withthe same right: per Ameer 
Ali in Maung Sin v. Kirkwood (2). From 
this history of the word “orasa” it may 
reasonably be inferred that when this word 
was first used, the writers of the Dhamma- 
thats hadin tbeir minds only a family 
consisting of a husband anda wife united 
with parental sanction and their children. 
They never, in my opinion, intended to use 
it in the case of a family consisting of a 
husband with two or more wives of the 
same status and their children. I am 
fortified inthis view by the fact that none 
of the earlier Dhammathats lays down 
that an eldest competent child should not 
only be recognized as an “orasa’’ child ina 
family consisting of a husband with two or 
more wives of the same status but he should 
What they 
do provide for is the division of properties 
among various classes of wives and their 
children in certain defined proportions: sea 
the extracts of the Dhantmathats, Manc 
Manusikka, Vilasa, Pyu, Waru, Kungye 
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Kaingza, Yazathat, Myingun and Dham- 
mathat Kyaw collected in ss. 168, 208 and 
286 of the Digest. 

Section 221 of U Gaung’s Digest dces not, 
in my opinion, have any bearing on the 
point under consideration. What the texts 
collected in that section lay down is that if 
a man has several wives but only one son, 
the son shall be given the largest shaie on 
the death of the father. They do not say 
that the son shall be reccgnized as an 
“orasa” son and shall te given en ‘orasa” 
share. Only when we come to the later 
Dhammathats, Dhamma Mantgye, Am- 
webon, Davajja and Cittara, do we find a 
provision made for the recognition of an 
eldest child in a family consisting of a 
husband with two or more wives of the 
same status as an “orasa” child irrespec- 
tive of the fact whether he is by the second 
or third wife provided he is ecmpetent to 
assume the responsibility of his father. The 


Dhamma states: 

“Ifthe son by the first wife isnot known tothe 
officials and cannot assume the father's office, any 
of the sons, irrespective of the priority of the marriage 
of their respective mothers, may inherit the office, 
provided he is known to the officials and can assume 
the responsibility. lt the son by the first wife is 
qualified, he shall have the first claim ........]f the 
first and second wives are of the same class as their 
husband, and if their sons are qualified for their 
father’s office, then shall the son by the former 
inherit the office and have also the orasa share in the 
partition of the estate: see the extract given in s 116 
of U Gaung’s Digest.” 

The Manugye states, inter alra, 

“In a case of a husband living in the same house 
with many wives, who eat out of the same dish, the 
two laws are these: if a man's first, second or 
third wife had property at marriage, or had inherited 
any from her parents after marriage, let each keep 
what they have, with whatever presents they may 
have received from the husband, and their wedding 
presents. If they shall have the same number of 
male children it is said that the first married shall 
be the head wife; but ifthe son of one of the others 
is remarkable above his brothers, and known to the 
heads of the people, the chiefs, let him take the place 
of his father; see Kook X, Chap. 38," 


The Amwebon states: 

“If the several wives cofa man have sons who are 
equally competent to assume the father’s office, the 
son by the first (chief) wife shall get it. A son 
who is competent to assume the office and is known 
to the local authorities sball not, however, be debarred 
from succeeding to it because he is born ofa lesser 
wife: see s.62o0f the Digest, where this extract is 


given.’ 
The Dayagga says: 

«jf there are several wives who eat out of the same 
dish with the husband and who have eacha son, the 
son of the first wife shall be orase,” 

The Cittara says: 

“Among a number of sons by several wives, 
only the son by the first wife shall obtain the father's 
office." À 

From this comparison of the Dhamma- 
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thats it will be seen that the .Dhamma is 
the only Dhammathat which definitely 
lays down that a son who is competent to 
assume the duties of his father shall not 
only be entitled to succeed to his father's 
office but shall also get an orasa share out 
of the parental estate irrespective of the 
fact whether he is by the first, second or 
third wife. In the case of the other 
Dhammathats they simply lay down that 
such a son shall be entitled to succeed to his 
father’s office. They do not say that he 
should also be given an orasa share out of 
the parental estate, But what they do 
agree on is the fact that a son to be 
recognized as an orasa son must be by the 
first or chief wife, provided he is competent 
and, if he is not competent, then the son by 
any wife, provided he is known to the 
officials. Bearing this common feature in 
mind and having regard tothe fact that, 
at least three of the Dhammathats, namely 
the Dhamma, Manugye and Amwebon, 
were composed during the time of the 
Alaung Phaya Dynasty, it may, in my 
opinion, be safely inferred that this rule 
was framed in order to meet a special 
case. As is well known, polygamy was 
more common among the official class than 
among any otherclass during the time of 
ihe Burmese Kings: see the observations 
of MacColl, J. ©., (as he then was, in Mi 
Kin Gale v. Mi Kin Gyi (26). This practice 
must have been more prevalent in the 18th 
century when the Burmese Empire reached 
its zenith under the reign of the Alaung 
Phaya dynasty: see the observations of their 
Lordships of the Privy Council in Ma Hnin 
Buin v. U Shwe Gone (31) and Harvey’s . 
History of Burma. It may, therefore, be 
safely assumed that the rule of according 
the status of an orasato the eldest com- 
petent son by the first or chief wife was 
framed in these later Dhammathats in 
order to obviatethe difficulty of solving the 
problem as to who from among several sons 
by different wives should be appointed in 
place of his father and the easiest way was to 
recognize the son by the first or chief wife 
as an orasa son provided he did not suffer 
from any disabilities, because the first or 
the chief wife was normally the only wife 
who was allowed to be presented at Court 
and she was in consequence known as the 
pwedet or pwewin maya. If, however, what 
the Dhammaithats has laid down isto be 


(31)8LBRi; 23 Ind. Cas, 433; A IR 1914 PO 
97;411 A 121; 7 Bur. L T 105; 16 Bom. L R 377; 
27M L J 41;18 OW N1121; 16M L T 142; 200Ld 
264; 1 L W 914; (1914) M W N 449 (PO), 
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accepted as correct law, as itis supported 
by the ‘‘Attasankhepa” then, as my Lord the 
Chief Justice has pointed out, no son 
should be recognized as an orasa son and 
should be given his one quarter share unless 
all the conditions mentioned inthe said 
Dhammathat are fulfilled. This would 
have the effect of discouraging polygamy 
and encouraging monogamy. Polygamy, 
though legal under the personal law of the 
Burmans, is practically now dying out. 
Monogamy is the system whichis largely 
practised. Therefore, in my opinion the 
answer which is proposed by my Lord the 
Chief Justice, if I may say so with respect, 
will not only be putting the law in the true 
perspective but will also have the effect of 
helping the growth of the Burmese Buddhist 
Law in accordance with the notions of the 


modern Burmans and the tenets of 
Buddhism. 
N. Question answered. 


———— — ramuan 
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1932 
November 26, 1954 
B. J. Wapis, d. 
KAMALAKANT GOPALJI— PLAINTIFF 
versus 
MADHAVJI VAGHJI— DERENDANT 

Negotiable Instruments Act (XXVI of 1881),s. 32 
—Promissory note in favour of co-parcener-—Surviv- 
ing co-parceners, if can sue on it on former's death 
—Negotiable instrument—Transfer of-—-Transfer by 
endorsement and transfer by assignment—Distinction 
—Transfer of Property Act (IV of 1882), _s, 137— 
Civil Procedure Code (Act V of 1408), O. LI, r. 5— 
Promissory note—Surt by only son of promisee as sole 
surviving co-parcener or in alternative as heir and 
legal representative of father—dJoinder of the two 
claims—Legality—Hindu Law—Joint family — Fre- 
sumption of jointness, when arises. 

A co-parcener who becomes entitled by survivor- 
ship tothe jointfamily property of the family to 
which he belonged cannot sue on a negotiable instru- 
ment payable to the deceased or order, for he cannot 
give a valid and proper dischargeto the maker, by 
reason merely of the operation of law. It cannot 
be assumed that because the benelicial interest has 
survived to him, the legal title must follow suit, 
The co-parcener does not represent the estate of the 
deceased member of the joint family. He gets the 
property by survivorship in his own right, and not 
as a representative of the deceased. [p. 148, col. 


The usual mode of transfer of a negotiable in- 
strument is by endorsementor by delivery. At the 
same time negotiable instruments are alsochoses in 
action, and as such may be transferred by assignment. 
All that the exemption in s. 137, Transfer of Prop- 
erty Act, means is thata negotiable instrument need 
not only be transferred by an assignment like other 
choses in action, as their transfer is also governed 
by the specific provisions of the Negotiable Instru- 
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ments Act. The only difference between a transfer 
by endorsement and a transfer by assignment of a 
negotiable instrument is that underan assignment 
the assignee acquires only the fright, title and in- 
terest of the assignor, whereas the endorses may have 
all the rights and advantages of a holder in due 
course. In any event, the assignment must be in 
writing and duly executed before the assignee of 9 
chose in action can sue upon it. [p. 147, col. 2,] 

On the death of the person in whose favour a 
promissory note has been executed, his only son 
cannot claim the sum asthe sole surviving co-parce- 
ner ofa joint and undivided Hindu family of which 
he and his father were members, or, in the alterna- 
tive, as the sole heir and legal representative of his 
father. The two claimscannot be joined together 
under O. IL, r.5, Civil Procedure Oode, It makes 
no difference that the second claimis in the alter- 
native to the first. Whitworth v. Darbishir (1), re- 


ferred to. [p. 145, col. 2.] 
from the fact that the father and son were joint 


in food and worship no presumption arises that they 
held joint family property. It is for the party 
pleading it to show that the family possessed some 
joint or ancestral property from which the presump- 
tion could be drawn that all the property possessed 
by the family was joint family property. [p. 146, col. 


1. 

Na. M. C. Chagla and T. M. Guido, 
forthe Plaintiff. 

Messrs. M. V. Desai and K. M. 
Vakil, for the Defendant. 

Judgment.—The plaintiff has filed this 
suit to recover from the defendant two 
sums of Rs. 02 (47-8-0 and 
Rs. 8,158-9-0 under two promissory notes 
dated July 29, 1929, which were passed 
by the defendant in favour of the plain- 
tiffs father Gopalji Ramji. Gopalji 
Ramji died intestate at Bombay on or 
about June 38, 1931. Plaintiff is his only 
son, and claims the two sums as the sole 
surviving co-parcener of a joint and 
undivided Hindu family of which he and 
his father were members, or, in the alter- 
native, as the sole heir and legal re-. 
presentative, of his father. Plaintiff has 
not obtained representation to the estate 
of his father, and at the commencement 
of the hearing his Counsel said that he 
claimed only as a co-parcener. . It is 
clear that the two claims cannot be join- 
ed together under the terms of O. M, r. 5, 
Civil Procedure Code. It makes no 
difference that the second claim is in 
the alternative to the first: see 
Whitworth v. Darbishir (1). Plaintiff's 
father and the defendant did business in 
partnership as colour merchants. The 
partnership was dissolved some time 
between 1922 and 1924, and on making 
up the accounts moneys were found due 
for which the defendant passed the two 
promissory notes in suit ia favour of the 


(1) (1803) 68 LT 216; 41 W.R 317, 
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plaintifi’s father. The promissory notes 
were renewed from time to time, the 
last renewal being on July 29, 1929. 
The suit was filed on September 9, 
1932, and on the face of it the claim 
is time-barred. Plaintiff however relies 
on the absence of the defendant from 


British India in 1932 to save the bar 
of limitation. Defendant also contends 
that the plaintiff cannot maintain 


this suit on the promissory notes as a 
surviving co-parcener, assuming that he 
was one, as the promissory notes are 
payable to Gopalji Ramji or order. The 
plaintiff, it was contended, is not a hold- 
er who can give a valid and proper dis- 
charge to the defendant. In his written 
statement the defendant alleges that he 
is not aware that plaintiff is the 
orly son and heir or legal representa- 
‘tive of his father, and that even if he 
is, he cannot file this suit without obtain- 
ing representation to his father’s estate. 
There was, however, nothing to prevent 
the plaintiff from filing the suit as the 
sole heir of his father if he was so 
minded, and all that has been held in 
Raichand v. Jivraj (2), is that the Court 
cannot pass a decree until he had ob- 
tained such representation. That 
question however does not now arise, as 
the plaintiff claims the two amounts of 
the promissory notes as the sole surviv- 
ing co-parcener. 

I will deal with the latter contention 
first. Defendant denies that the plaintiff 
and his father Gopalji were members 
of a joint and undivided Hindu family. 
Plaintiff is the only son of Gopalji by a 
predeceased wife. Gopalji also left a 
widow, his second wife, and a daugther 
by her. They all lived together until 
Gopalji’s death. Presumably the father 
and the son were jcint in food and wor- 
ship, but there is no presumption that 
they held joint family property. It is 
for the plaintiff to show that the family 
possessed some joint or ancestral 
property from which the presumption 
could be drawn thatall the property pos- 
sessed by the family was joint family 
property. - There were three brothers, 
Purshottam, Ramji and WNarainji, who 
were the sons of Ebji. Ramji had three 
sons, Gopalji, Vallabhdas and Shivji. 
Plaintiff was six or seven years old 
when his grandfather Ramji died. He 


(2) 56 B 65; 135 Ind. Oas. 421; A I R 1932 Bom. 
13; 33 Bom. L R 1372; Ind. Rul. (1929) Bom. 
9, 
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could not state whether Ramji left any 
Particular ancestral property except 
that according to his information and 
belief there was some ancestral property 
at Kamatipura and Madanpura. He how- 
ever frankly admitted that he had no 
documents to prove his statement, but 
he was supported by his uncle Shivji 
Ramji, who would certainly be in a 
better position by reason of his age to 
know the real state of affairs.. Shivji 
also frankly stated that the condition 
of the family was poor, but Gopalji got 
some ancestral properiy from Ramji when 
he separated, and whatever was left 
came to him. According to him Gopal- 
ji also speculated, earned money, and 
did business in partnership with the de- 
fendant. Both he and the plaintiff stat- 
ed that there never was any partition 


or separation between father and son. 
This is all the evidence, and I must 
say that it might have been a little 


fuller in detail, Bat I think the Court 
can slill draw the inference from these 
statements which have not been disprov- 
ed that the plaintiff and his father were 
members of a joint and undivided 
Hindu family, 4. e., joint in food, wor- 
ship and estate. 

The important question still remains, 
whether the plaintiff can sue to recover 
the amounts on the promissory notes in 
his right as a co-parcener. Defendant’s 
Counsel contended that he could not, as 
the property in the promissory notes 
which are negotiable instruments vested 
in the holder, and the plaintiff could 
not be suid to be the holder of those 
instruments. On the other hand, plain- 
tiffs Counsel argued that the property 
in the promissory notes was transferred 
to the plaintiff by operation of the la 
by which the parties to the in- 
struments were governed. Wherever 
there is a promissory note, the suit is 
prima facie based upon-it, unless there 
are circumstances to indicate that it is 
based on a cause of action independent 
of the promissory notes. Here it is con- 
ceded that the suit is principally 
and solely based on the promissory 
notes, and not on the debt which form- 
ed the consideration for them. 

The real contract between the parties 
to a negotiable instrument is one which 
appears on the face of the instrument. 
The promissory notes are payable to 
Gopalji Ramji or order, and Gopalji was 
therefore the holder of the notes. A 


Spis is 


. not the 
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holder is defined in s. 8, , Negotiable 
Instruments Act, as the person entitled 
in his own name to the possession there- 
of and to receive or recover the amount 
due thereon from the party liable, 
Section 32 of the Act makes it obliga- 
tory on the maker of a promissory note 
to pay the amount thereof acccrding to 
the apparent tenor of the instrument, 
1. e. primarily to the holder, and under 
s. 78 of the Act payment must be made 
to the holder in order to discharge the 


maker. The question, therefore, is whe- 
ther the plaintiff can claim the two 
amounts of the promissory-notes in his 


own right. It was held in Harkishore 
Barna v. Gura Mia (3), that no one could 
maintain a suit on a promissory note 
except the holder thereof. In an earlier 
case, Brojo Lal Saha v. Budh Nath- 
Pyari Lal Das (4), it was held thatit was 
holder who alone could gue 
on a promissory note but whoever was the 
true owner of the note could also sue. That 
judgment was dissented from in the Jater 


. decision in Harkishore Barna v. Gura Mia 


(3), which I have already referred to 
and it is there pointed out that the ear- 


' lier suit was based not only on the pro- 


missory note but also on the consideration 
for the same. It has been stated in 
Subba Narayana Vathiyar v. Ramaswami 
Aiyar (5) at p. 90“ that the words “in his 
own name,” appearing in s. 8 of the Act 
were inserted by the legislature to prevent 
anyone from claiming to be the holder of 
an instrument on the ground that the 
ostensible holder was merely a benamidar 
for the true holder. 

A holder of an instrument is entitled to 
recover if he is either the payee named in 
the instrument or the endorsee thereof; if 
the instrument is payable to a person or 
bearer, the person to whom it is delivered 
can recover. An assignee of a promissory 
note can sue in hisown name; see Muthar 
Sahib v. Kadir Sahib (6) though usually 
the assignor is joined as a co-plaintiff with 
the assignee for the sake of caution. Under 
s. 130, Transfer of Property Act, an assignee 
of a chose in action can sue in his own 
name. Unders. 137 of that Act negotiable 
instruments are exempted from the opera- 


(3) 58 O 752; 131 Ind. Cas. 570; A IR1931 Cal 
387: 35 O WN 53; 53 O LJ 37; Ind. Rul, (1931) Oal 


458. 
(4) 55 0551; 105 Ind. Cas. 549; AI R 1928 Cal 
14 , 


(5) 30 M 88; 16 M_L J 508. 
_ (8) 28 M 544; 15 M L J 384. 
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tion of the sections of the Chapter of the 
Transfer of Property Act dealing with 
transfers of choses in action, because such 
assignments are regulated by the Negotia- 
ble Instruments Act. The usual mode of 
transfer of a negotiable instrument is by 
endorsement or by delivery. At the same 
time negotiable instruments are also choses 
in action, and as such may be transferred 
by assignment. All that the exemption in 
s. 137 means is that a negotiable instru- 
ment need not only be transferred by an 
assignment like other choses in action, as 
their transfer is also governed by the 
specific provisions of the Negotiable Instru- 
ments Act. The only difference between a 
transfer by endorsement and a transfer by 
assignment of a negotiable instrument is 
that under an assignment the assignee ac- 
quires only the right, title and interest of 
the assignor, whereas the endorsee may 
have all the rights and advantages of a 
holder in due course. In any event, the 
assignment must be in writing and duly 
executed before the assignee of a chose in 
action can sue upon it. 

Can the plaintiff be said to be a holder 
of the promissory noies as a co-parcener? 
He could only be a holder if he was entitled 
in his own name tothe possession of the 
promissory notes and could give a valid 
discharge tothe maker, namely the defen- 
dant. Plaintiff is not the payee under the 
promissory notes. Plaintiff is not the 
endorsee nor the assignee thereof. He can- 
not negotiate the promissory notes. They 
are drawn in favour of Gopalji individual- 
ly, or order, and the property vested in 
him. Plaintifi’s Counsel, however, contend- 
ed that the property passed to the plain- 
tiff by operation of law, but no authority 
directly bearing on the point has been 
cited in Court. It has been held that a 
person whose name appears in a promis- 
sory note as the signatory theretois alone 
liable on the note: see Sadasuk Janki Das 
v, Kishan Pershad (7). 

It was argued by Counsel for the defen- 
dant that conversely the person whose 
name appeared as the holder on the instru- 
ment alone could sue on it; the assignee 
also could sue, if the assignment was in 
writing and duly executed. In Vithalrao 
v. Vithalrao (8) it was held that the mem- 

(7) 46 O 663; 50 Ind. Oas. 216; A I R1918P0 
146; 46 [A 33; 29 OL J 340; 17 A L J 400; 295M L 
T 258; 36 M L J429: 21 Bom, LR605;1UPL R 
(P O) 37; (1919) M W N 310; 23 Q W N 937; 10 LW 
143 (P 0). 

(8) 25 Bom. LR 151; 72 Ind, Oas. 242; A [R1923 
Bom, 244, 
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ly were not-liable in a suit on a promis- 
sory note signed by one of them ss man- 
ager, though a suit could lie to recover the 
debt as against all the members of 
the family. The distinction there drawn 
is Letween a suit on the promissory note 
and a suit on the debt. The manager who 
signed it is certainly liable on the promis- 
sory note, but the other members who did 
not sign the note could be sued only for 
the debt. A suit, therefore, on a promis- 
sory note must be filed against the execut- 
ing party only, and the other co-parceners 
cannot be joined in the suit although the 
loan might be binding on the estate. If, 
however, the loan and the promissory note 
are simultaneous and constitute one trans- 
action, then there is no separate cause of 
action on the debt. In Sharanbasappa v. 
Rachappa (9) it was held that a promissory 
note signed by one partner in his own 
name, and not in the name of the firm, was 
binding on that partner alone. In an 
earlier decision of the Appeal Court in 
Sitarum Krishna v. Chimandas Fateh- 
chand (10) it was Leld that in an action 
on a promissory note the signatory whose 
name appeared onit would not show that he 
was an agent for an undisclosed principal. 
Recently the Privy Council has held in Pi- 
chappa Chettiar v. Chokalingam Pillai (11) 
that the fact of a manager of a joint family 
becoming a partner witha stranger does 
not ipso facto make the other members of 
the family partners along with him. 

The trend of all these decisions seems 
to be to restrict the liability under a pro- 
migsory note to the person whose name 
appears on the face of the instrument. 
Conversely, it was argued that the mean- 
ing of the word “holder” should not be so 
enlarged as to include in that designation 
persons other than those who are pre- 
marily entitled to sue. It was also pointed 
out that if a testator bequeathed the 
amount cue under a promissory note to 
a legatee, the legatee could not maintain 
an action on the premissory note in his 
own name, even if the executor had 
obtained probate according to the law, 
unless the executor had endorsed it in his 


(9) 85 Bom. L R 68; 142 Ind. Cas, 837: A I R 1933 
Bom. 101; Ind. Rul (1933) Bom. 256, 

(10) 30 Bom. L R 1300; 115 Ind. Cas. 4C0; 52 B 640: 
A IR 1928 Bom, 516. 

(11) 86 Bom. LR 976; 150 Ind, Cas. 802; AIR 
1934 P O 1923; 7 RPO23; 11 0WN 984; 40L W 
256; (1931) A L J 895; (1934) M W N 828: 36 PLR 
225; 67M L J 366; 60 OLJ 136; 15 P L T 655: 38 
OW N 1185 (P0). 4 
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favour. A co-parcener also who becomes 


entitled by survivorship to the joint family 
property of the family to which he belong- 
ed cannot sue on a negotiable instrument 
payable to the deceased or order for he 
canrot give a valid and proper discharge 
to the maker by reason merely of the 
operation of the Jaw. It cannot be as- 
sumed that because the beneficial interest 
has survived to him, the legal title must 
follow suit: see Bank of Bombay v. Ambalal 
Sarabhai (12). 

The analogy of the Official Assignee 
suing on a promissory note passed in 
favour of an insolvent is not correct, be- 
cause under the statute the property of 
the insolvent vests in the Official Assignee, 
and he represents the estate of the insol~’ 
vent and holds it for the benefit of the 
creditors generally. A legal representa- 
tive of a deceased person can sue as a 
representative, as he is by the very terms 
of the definition of a legal representative 
in 8. 2 (11), Civil Procedure Code, a per- 
son who ia law represents the estate of the 
deceased person, The co-parcener dces 
not represent the estate of the deceased 
member of the joint family. He gets the 
property by survivorship in his own right, 
and not as arepresentative of the deceas- 
ed. 

I might mention here that plaintiff's 
Counsel said in his closing address that, 
if necessary, he would apply even now for 
a succession certificate, and that the Court 
might adjourn the suit before finally pass- 
ing a decree in his favour. This would, 
alter the cause of action. The plaintiff 
is before me as a co-parcener suing in 
his own right. The plaint is filed in his 
name personally and not as a representa- 
tive. He rests his title, and has rested 
it throughout the hearing, on his position 
as co-parcener in Jaw, and J do not think 
I can now allow him to rest it ona suc- 
cession certificate as an heir and legal 
representative. If he is a co-parcener, he 
cannot be entitled to a decree merely on 
obtaining representation at this stage, 
because it would have the effect of turning 
a suit by him personally into a suit by 
him as the representative of his father, 
which position his Counsel abandoned at 
the commencement of the hearing. Coun- 
sel referred to the practice prevailing in 
the Prothonotary’s office to grant succes- 
sion certificates even to co-parceners: That 
is sometimes done at the instance of the 
co-parcener himself, after giving due notice 

(12: 24 B350; 2 Bom. LR 467, ; 
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to all other interested parties, if he has 
to give a discharge which would be con- 
sidered valid by the debtor. For the rea- 
sons I have discussed before, I hold that 
the plaintiff cannot maintain this suit on 
his title as a co-parcener and T, there- 
fore, dismiss it with costs. (The rest of 
the judga-ent is not material for purposes 
‘this report). 
N. Swit dismissed. 
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October 29, 1934 
JAt Lan AND Skemp, JJ, 

MUBARIK ALI AND OTHERS— 

DEFENDANTS — APPELLANTS 
VeTsSUus 
AHMAD ALT AND OTHERS—PLAINTIFFS 
—RESPONDENTS 

Mussalman Wakf Validating Act (VI of 1913), 
s. 3 (a)—Person adopted by wakif and residing with 
him—Whether comes within definition of ‘family’— 
Beneficiary under wakf not member of family—Con- 
sequent inability to benefit under wakf—Wakf, tf be- 
comes invalid in its entirety. 

Where a person has been adopted by another and 
has reaided with the latter, the former must be held to 
be a dependent relation of the latter and he comes 
within the definition of s. 3 (a), Mussalman Wakf 
Validating Act. : 

The mere fact that the beneficiary under a wakf, 
not being a member of the wakif’s family, cannot 
benefit under the wakf which is in other respects 
valid, will not be sufficient to set aside the wakf in 
its entirety. Fatma Bibi v Advocale-General of 
Bombay (3) and Musharaf Begam v. Sikandar Jehan 
Begam (+), referred to. 


F. ©. A. from a decree of the Senior 
Sub Judge, Jullundur, dated December 10, 
1923. 

Messrs. Barkat Ali 
Aslam, for the Appellant. 

Messrs. Achhru Ram, Indar Dev and 
Vishnu Dutta, for the Respondents. 

Jai Lai, J—The dispute in this case 
relates to the estate of Amir Ali. He had 
three other brothers, Mulk Yar, Taujdar 
Khanand Wazir Ali.. The plaintiffs, who 
are the respondents before us, are the sons 
of Wazir Ali. Thesons of Mulk Yar were 
made pro forma defendants in the case 
and have supported the plaintiffs. Mubarik 
Ali, the son of Faujdar Khan, was the 
principal defendant in the case and is 
the appellant beforeus. On March 19, 1923, 
Amir Ali executed a wakf in respect of his 
property under the provisions of the 
Mussalman Wakf Validating Act, 1913. 
This document was registered on March 20, 
and Amir Ali died on March 21. He was 
suffering from phthisis and diarrhoea. 
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The suit was for a declaration that. the: 
wakf alleged to be created by Amir Ali’ 
was not created by him and that in any 
case it was a nullity being opposed to the: 
provisions ofthe Act of 1913. The trial 
Oourt held that the wakf had been created 
by the deceased but thatit was invalid 
ance the Act, and consequently decreed the 
suit. 

A perusal of his judgment shows that the 
following rules of custom were conceded as 
applicable to the case by both the parties: 
(a) The widow gets the whole of her 
husband's property as life-tenant; (b) the 
widow does not form a fresh stock of 
descent, and on her death, the property 
reverts to the relations of her husband: 
(c) daughters and sisters were excluded 
from inheritance by sons and brothers, 
respectively; and (d) amale proprietor had 
unrestricted power of alienation over the 
whole of his property. 

The learned Senior Subordinate Judge ~ 
held that the execution of wakf had been 
proved by good evidence but he held itto 
be invalid on the ground that one of the 
beneficiaries under the wakf is Mubarik 
Ali who is described by Amir Alias his 
adopted son, and that though the adoption 
of Mubarik Ali by Amir Ali is proved, its 
validity has not been established by any 
good evidence and consequently Mubarik 
Ali cannot be deemed to be a member of 
the family of Amir Ali. In coming to this 
conclusion the learned Judge relied upon 
s. 3 (a) of the Act which describes one of 
the purposes fcr whicha wakf could be 
made. The purpose mentioned jin this 
clause is “for the maintenance and support 
wholly or partially of his family, children 
The learned Judge 
having held that Mubarik Ali could not 
be held tobe a member of the family of 
Amir Ali, found that the wakf in his 
favour was invalid and, therefore, it wholly 
failed. 

On behalf of. the appellants it is con- 
tended that, in the first instance, Mubarik 
Ali, being a brother's son of Amir Ali, 
must be deemed to be amemberof the 
latter’s family and, in support of this con- 
tention, reliance is placed on Rashiduddin 
Khan v. Nasiruddin (1) and Imdad Ali v. 
Ashiq Alt (2). In Rashiduddin Khan v. 
Nastruddin (1) Agha Haidar, J., held that a 
brother’s son would be a member of the 


(1) 123 Ind. Cas. 561; AIR 1929 Lah. 721; 11 Lah. 
L J 404; Ind. Rul. (1930) Lab, 468; 31 PLR 


556. 
(2) 113 Ind. Cas, 494; A IR 1929 Oudh 25: 
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family of the creator of the wokf. Tek Chand 
J., the other Judge, however, expressed no 
opinion on the question as he considered 
that the question was- not necessary for the 
decision of the case. Imdad Ali v. Ashsq 
Ali (2) supports the contention of the appel- 
lants’ Counsel, But the learned Counsel 
for the respondents contends that the 
remarks relied on by the appellants’ Counsel 
are obiter, Whether the remarks are obiter 
or otherwise, the learned Judges proceeded 
-todecide the question and their opinion is 
entitled to great weight. Speaking for 
myself, at present I feel some hesitation in 
holding that ordinarily a brother's son 
would, merely by virtue of relationship, fall 
within the definition of family of the creator 
of the wakf. But the question need not be 
decided in this case because, in my opinion 
by virtue of the fact that Mubarik Ali was 
adopted by Amir Ali and resided with him 
during this lifetime, he must be held tobe 
a dependent relation of Amir Ali and there- 
fore the best test which, according to the 
learned Counsel for the respondents, should 
be borne in mind in deciding whether a 
particular person should or should not be 
held to come within the definition of family, 
has been satisfied in this case. 

But in spite of the finding of the learned 
Senior Subordinate Judge against him, the 
respondents’ Counsel contends that there is 
no good and reliable evidence in support 
ofthe finding. In support of the conten- 
tion that Mubarik Ali had been adopted by 
Amir Ali, some witnesses gave evidence 
that the adoption took place in their 
presence. The learned Senior Subordinate 
Judge, however, does not place much 
reliance on their statements. He mainly 
relies on documentary evidence which 
consists of the entries in the school registers 
when Mubarik Ali was admitted in the 
school. Heis there described as the son 
of Amir Ali. Amir Ali when giving evi- 
dence in a case decided in 1918 madea 
clear declaration that Mubarik Ali was his 
adopted son. In the dcocumentin suit he 
described him as his adopted son and also 
in the will which was previously executed 
by him. In my opinion the learned Senior 
Subordinate Judge has come to aright 
conclusion on the evidence before him that 
the adoption of Mubarik Ali by Amir Ali 
has been established. One more fact may 
be mentioned in this connection, after the 
death of Amir Ali it was Mubarik Ali who 
performed alle the death ceremonies such 
as are performed by a son and subsequently 
he was married by the widow of Amir 
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Ali according to the wishes of the deceased 
contained in the deed in question. 

On behalf of the respondents it is then 
contended that the execution of the deed by 
Amir Ali has not been proved in this case. 
The deed, as I have stated, was executed on 
March 19,1923. It is witnessed by two 
witnesses who have,- however, not been 
produced. Thescribe has not been produc- 
ed but it is admitted that he was dead 
when the evidence was led. The deed 
was registered on March 20, and the Sub- 
Registrar, who is a retired Extra Assistant 
Commissioner and who belongs to the same 
sect as the parties, has definitely stated 
that when he registered the document, he 
read the whole of it to Amir Ali who 
agreed to its terms and admitted its execu- 
tion by him. This, in my opinion, is 
satisfactory evidence to prove that the 
deceased both executed the document and 
had what the learned Counsel for the 
respondents describes as “disposing mind.” 
From the evidence of the Sub-Registrar it 
is clear that the deceased fully understood 
the contents of the document and agreed to 
them. 

This practically concludes the case but 
reference may be made to another conten- 
tion of the appellants’ Counsel that even if 
we were to hold, that the adoption in favour 
of Mubarik Ali is invalid, that alone would 
not invalidate the wakf as a whole. The 
deceased expressly provided tbat he himself 
would realise and would use the whole of 
the income for his own benefit with the 
exception of a small amount set aside for 
the maintenance of his daughter as 
described in the document, and that after 
his death his widow would get the whole 
of the income subject to the maintenance 
of his daughter, and thereafter Mubarik 
Ali would be the beneficiary, and after his 
death all his descendants. He further 
provided that on the failure of all of them 
the income of the property shall be applied 
for charitable purposes. The learned 
Counsel contends that ‘the gift or the wakf 
under the circumstances is illusory. I- 
cannot follow this contention. Supposing 
we were to hold that Mubarik Ali, not being 
a member of the family of Amir Ali, could 
not benefit under the wakf, the wakf in 
other respects is perfectly valid, and the 
only effect would be that Mubarik Ali 
would be excluded from its benefit and that 
fact alone would not entitle the respondents 
tohave the wakf set aside in its entirety as 
the learned Senior Subordinate Judge has 
done. Fatma Bibi v, Advocate-General 
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of Bombay (8) cited by the appellants’ 
Counsel supports his contention in this 
respect, and also Musharaf Begam v. 
Sikandar Jahan Begam (4). In my opinion 
the learned Judge below has set aside the 
wakf on erroneous grounds. I would accept 
this appeal and setting aside his decree, 
dismiss the plaintiffs’ suit with costs 
throughout. 

Skemp, J.—I agree. It is unnecessary 
to decide in this case whether the word 
“family” in the Mussaiman Wakf Validat- 
ing Act of 1913 includes a brother’s son as 
such because Mubarik Ali had lived with 
Amir Ali and had been treated by him as a 
son. 

N. Appeal accepted. 

(3) 6 B 42, a preo 


(4) 111 Ind. Cas. 583; AI R 1928 All, 516; 51 A 40; 
26 A L J 1380. 
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SECRETARY cr STATE—AppELLANT 
Versus 
MUNICIPAL CORPORATION, BOMBAY 
(No. 1)—RESPONDENTS 

City of Bombay Municipal Act (III of 1888), s, 212 
—Validity—Act, if invalid merely because it affects 
prerogative of Crown—Government land, if excluded 
from charge under s. 212—Interpretation uf Statutes — 
Marginal notes—Value of—Government of India Act 
(5 & 6Geo.V,c. 61 and 6 & 7 Geo. V, e. 37), s. 84— 
Effect of— Validation of laws made by local Legis- 
lature. 

The Bombay Municipal Act of 1888 is not invalid 
merely by reason of the fact that it affects the 
prerogative of the Crown after the passing of the 
validating Act of 1916 (Government of India Act 1916). 

The Crown is bound by necessary implica- 
tion in respect of the charge which arises 
under s. 212, City of Bombay Municipal Act, that 
section being an integral part of the general scheme 
of the Act imposing taxation on land in Bombay 
including Government land. Consequently, lands 
belonging to the Government are not excluded from 
the charge under s. 212. 

Marginal notes can be looked atin order to see the 
general trend of the section. 

Per Rangnekar, J.—The effect of s. 84, Govern- 
ment of India Act, 1915, and the amending Act, 1916, 
is to validate the laws already made by a local 
Legislature in the past to the same extent as in the 
case of laws made by the Governor-General in Legis- 
lative Council, In other words, the amending Act 
puts the local Legislature on the same footing as 
what may be called the Imperial Legislature in this 
respect. 


A. 0. 0. J. in Suit No. 405 of 1931 
Messrs. K. MeI‘ Kemp and R.J. Kolah, 
for the Appellant. 
Mr. M. C. Setalvad, the 
dents, 


for Respon- 
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Beaumont, C. J.—This is an appeal 
by the Secretary of State for India in 
Council against a decision of Davar, J., 
and the question raised is whether lands 
in the Oity of Bombay belonging to 
Government are liable to a charge for 
property tax arising under s. 212, Oity 
of Bombay Municipal Act, 1888. The 
facts are not in dispute. The land in 
question was let on lease, and the liabi- 
lity for tax arose during the currency of 
the lease, and that liability was not dis- 
charged by the lessee. The lease has 
now been terminated, and possession of 
the land has been recovered by Govern- 
ment, and the question is whether the 
unpaid tax for which the lessee was pri- 
marily liable is a charge upon the land 
X the hands of Govérnment under the 

ct. 

The first contention of the Advocate- 
General is that if the City of Bombay 
Municipal Act purports to impose a 
charge upon land of the Orown, it is to 
that extent, ultra vires, because in the 
year 1888 the local Legislature had no 
power to legislate in derogation of tne 
prerogative of the Crown, and in support 
of his argument he refers to various old 
Acts. There is first tne Act 3 and 4 
Will. IV, e. 35, s. 43 which, in conferr- 
ing power to legislate upon the Governor- 
General in Oouncil, excepts matters 
which shall in any way affect any pre- 
rogative of the Crowa. The Government 
of India Act, 1893, 15 & 17 Vie. ce. 
95, s. 26, contains a saving provision 
that no law or regulation made by the 
(Governor-General in Council shall be in- 
valid by reason only that the same 
affects any prerogative of the Crown, but 
that saving provision does not extend 
to the Act of any local Legislature. A 
Similar provision is to be found in 
s. 24, Indian Councils Act, 1861. There 
is, therefore, undoubtedly force in the 
contention of the Advocate-General that 
in the year 1888 the local Legislature 
had no power to affect the prerogative of 
the Crown. But the question is whether 
that position has not been altered by 
recent legislation. Section &4, Government 
of India Act, 1915, provides that : 

“A Jaw made by any authority in British India 
shall not be deemed invalid solely on account of 
any one or more of the following reasons: (a) in 
the case of a law made by the Governor-General 
in Legislativa Council, because it affects the pre- 
rogative of the Orown.” 

Then comes the amending Act of 1916, 
which provides in $m 2(2) that in s. 34 


~ 


-is strongly in favour of the view 
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of the Act of 1915, after the words 
“Governor-General in Legislative Coun- 
cil” shall be inserted the words “or a 
local Legislature,” and sub-s. (3) of that 
section provides : 

“This section shall apply to and shall validate 


laws made as well before as after the commence- 
ment of this Act.” 


If the provisions of s. 84 of the 1915 
Act only extend to future legislation, 
then, no doubt, gubeg, (3), s. 2 of the 
amending Act would not carry the mat- 
ter much further, because the amending 
Act only puts the Acts of a local Legis- 
lature on the same footing as Acts of 
_the .Governor-General in Legislative Coun- 
cil, and the only effect of subes. (3) 
would be to cover the period between 
the two Acts. But: at any rate sub-s. 
(3) shows that the Legislature was not 
averse to passing legislation of a re- 
trospective character in this connection. 
The real question therefore is whether 
8. 84 of the Act of 1915 applies only to 
future legislation, or is a validating 
section applying to past aswel] as future 
legislation. If the section is of the latter 
character, it is clear that the ordinary 
role of construction by which Acts are 
construed in a prospective, rather than 
in a retrospective sense, if the words go 
permit, has no application. Now the 
position of the section is of some conse- 
quence. It comes at the end of Part 6 
of the Act, which is entitled “Indian 
Legislation,” and the power of the 
Governor-General to legislate so as to 
affect the prerogative of the Crown is 
not inserted amongst his general legis- 
lative powers conferred by s. 65. That 
rather suggests that the section was in- 
tended to do more than merely deal 
with the power of future legislation. 
Then the marginal note to the section 
that 
it was intended to validate past Acts. 
The marginal note is, “Removal of 
doubts as to validity cf certain Indian 
laws." The Legislature can hardly have 
intended to remove doubts which might 
arise under . Acts which had not yet 
come into existence. Marginal notes can, 
as it has been said, be looked at in 
order to see the general trend of the 
section, and here the marginal note is 
certainly of consequence when we have 


to consider whether the general trend 
of the section is to validate past Acts 
or to deal only. with future Acts. The 


actual words of the .section. also favour 
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the view that it extends to past legis- 
lation, because the opening words are. 
“A law made” and not “laws to be 


made.” There are other sub-sections (b) and 
(c) besides sub-s. (a), which I have al- 
ready read, and they mav have some 
bearing on the construction of the sec- 
tion. Sub-s. (6) provides that a law 
made by any authority in British India 
shall not be invalid because -the requi- 
site proportion of members not holding 
office under the Crown in India was not 
complete atthe date of its” intro- 
duction into the Council or its 
enactment, 


That no doubt has reference to the 
provisions of sub-s. (3), s. 63, but it may 
also cover cases arising under corres- 
ponding provisions in earlier Acts, parti- 
cularly the Act of 1861, s. 33 of which 
was substantially in the same terms 
as the sub-section in question. Then 
sub-s. (e) deals with the case. of laws 
made by local Legislatures relating to 
the powers of Magistrates over European 
British subjects. We have not been re- 
ferred to any existing local law to 
which that sub-section is directed, but I 
apprehend that it is probably directed 
to existing local laws—it may be laws 
in other provinces—certainly from the 
phraseology of the sub-section I should 


assume that it is directed to some 
existing local laws, and not merely to 
possible future local laws. Taking the 


language of the section asa whole, its 
position in the Act and the marginal 
note, I feel no doubt that this section 
taken in conjunction with the amending 
Act has the effect of validating not 
only future Acts of legislative sauthori- 
ties in India, but also past Acts. That 
being so, it is not open tous to hold 
that the Bombay Municipal Act of 1888 
is invalid merely by reason of the fact 
that it effects the prerogative of the 
Orown, and no other ground of invalidi- 
ty is suggested. 

The next question to consider is, whe- 
ther on the terms of the Act, lands of 
the Crown fall within s. 212. The 
Advocate-General relies on the general 
canon of construction that the Crown is 
not bound by Acts of Parliaments unless 
named expressly or by necessary impli- 
cation, a canon of construction which 
this Court applied in favour of the 
Crown to a diferent part of this very 
Act in Hiranand Kirpalani v. Secretary of 
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State (1). In that case, however, we were 
dealing with the portion of the Act 
relating to streets, by which we held 
the Crown was not bound. In the case 
of the sections relating to taxation it is 
not disputed that the Crown is bound 
` except where exempted from payment. 
Property taxes are: imposed by s. 140 
on buildings and lands in the city. 
Section 143 provides that the general 
tax, which is part of the property taxes, 
shall be levied in respect of all build- 
ings and lands in the city except {as 
far as relevant) : 

“Buildings and lands vesting in Her Majesty 
used solely for public purposes and not used or 
intended to be used for purposes of profit or in 
the Corporation, in respect of which the said 
tax, if levied, would, under the provisions here- 
inafter contained, be primarily leviable from the 
Secretary of State for India in Council or the 
Corporation, respectively.” 

So that it was clearly contemplated 
there that, in cases not excepted, build- 
ings and lands vested in the Crown were 
liable to the tax. Then s. 146, which 
deals with the liability of persons to pay 
the tax, provides that the property taxes 


shall be Jeviable primarily from the 
actual occupier of the premises upon 
which the said taxes are assessed, if 


such occupier holds. the said premises 
immediately from Government or from 
the Corporation or from a  /fazendar. 
Otherwise the property taxes are primari- 
ly leviable, if the premises are let 
from the lessor, and if the premises are 
sub-let, from the superior lessor. In the 
present case the property having been let, 
and held immediately from Government, 
the primary liability is no doubt onthe 
lessee, Section 203 gives a right of 
the tax, and s. 209 imposes a secondary 
liablity onthe actual occupier when default 
is made by the person liable and that 
person is not the occupier. Then comes 
the relevant s. 212, which provides that 
“Property taxes due under this Act in respect of any 
building or land shall, subject to the prior payment 
of the land revenue, if any, due to Government there- 
upon, be a first charge upon the said§building or land 
upon goods and chattels, if any, found within or upon 


‘such building or land and belonging to the person 
liable for such taxes.” 


It is suggested by the Advocate-General 
that the charge under that section is only 
imposed upon the interest in the land of the 
person liable to pay the tax. But, in my 
Opinion, that construction is quite impos- 
sible. The tax is charged in terms upon 
the building or land, and not upon any 


(1) 36 Bom. L R 820; A I R 1934 Bom. 379: 153 Ind. 
Cas. 142; 58 B 635; 7 R B 212, 


SHORETARY OF STATE V. MUNIOIPAL CORPORATION, BOMBAY (BOM) 


153 


particular interest therein, and if it were held 
that the charge only extends to the interest 
of the person liable to pay, difficulties 
would arise, particularly in cases in which 
the property had been sub-let, where the 
superior lessor would be liable under s. 146, 
and possibly the occupier, under s. 209, but 
the owner of a beneficial head-lease would 
not be liable, and his interest would escape 
the charge under s. 212. I have no doubt 
that s. 212 means what it says, i. e., that the 
tax is to be a first charge upon the building 
or land liable to tax. It isthen said that 
even if that is so, the Crown is not bound, 
because the Crown is not named expressly 
in thesection. That, no doubt, istrue, but 
the question is whether the Crown is not 
referred to by necessary implication. In 
my opinion, it is. The scheme of the Act 
is to levy taxes in rsspect of land and 
buildings, and then to impose a liability 
to pay the tax on persons having certain 
interests in the land and buildings, with 
the ultimate remedy, if the tax is not paid, 
of a charge under s. 212 on the land or 
buildings. If we once hold that land of 
Government is subject to the tax, it seems 
to me that we should not be giving proper 
effect to the remedies given for recovery of 
the tax, if we were to hold that land of 
Government is excluded from the charge 
under s. 212. We should then be treating 
Government land as liable to the tax, but 
the Corporation as having no ultimate 
remedy against that land. In my opinion, 
the Orown is bound by necessary implica- 
tion in respect of the charge which arises 
under s. 212, that section being an integral 


part of the general scheme of the 
Act imposing taxation on land 
in Bombay including Government 
land. I think, therefore, the judgment 


appealed from was right, and the appeal 
must be dismissed with costs, with the 
variation that the provisions about costs 
and interest in the judgment should be 
struck out. 


RangnekKar, J.—Iagree. The first ques- 
tion raised by the appellant is that s. 212 
of the Bombay Act ITI of 1888 is ultra vires 
the local Legislature inasmuch as it affects 
the prerogative of the Crown, In Hiranand 
Kirpalant v. Secretary of State (1) the same 
question was incidentally raised before us 
in the course of discussion, I then express- 
edan opinion that there was force in the 
contention that the Act is ulira vires the 
local Legislature. The qvestion was not 
then fully argued and we had not 
the advantage of,hearing the other side as 
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it was not material for our decision in that 
case. Having now had the benefit of a 
fuller argument, I am clear in my mind 
thatthe question must be answered against 
the Crown. It is well established by 
authorities that the Crown cannot be bound 
by a statute except with its consent. It is 
‘clear that up to 1853 no authority in British 
India had any power to enact a law which 
would affect the prerogative of the Crown. 
Then came the Act of 1853, s. 26 of which 
provided that no law enacted by the Gover- 
nor-General in Legislative Council shall be 
invalid by reason of its affecting the Crown, 
provided the previous sanction of the Crown 
was obtained. The local Legislature was, 
however, denied the saving provision. This 
Act was followed by the Act of 1861. Sec- 
tion 24o0f that Act contained ‘a similar 
saving provision as in the Act of 1853, 
except that previous sanction of the Crown 
was not necessary. Section 42 defined the 
extent of the Governcr of a Presidency in 
Council to make laws and regulations, but 
there was no power in him to make any 
laws affecting the prerogative of the Crown. 
There is force therefore in the Advocate- 
Generals contention that what may be 
called a Provincial Legislature had no 
authority in 1888, when the City of Bombay 
Municipal Act was passed, to enact any 
laws affecting the prerogative of the Crown. 
The Act of 1861 was followed by that of 
1915, which is entitled the Government of 
India Act, 1915. Section 84 of that Act 
clearly provided that any law made by any 
authority in British India shall not be 
deemed invalid solely on account of 

“(a) in the case ofa law made by the Governor- 


General in Legislative Oouncil, because it affects the 
prerogative of the Orown.” 


This also does not seem to extend the 
powers of a provincial legislative authority 
to make laws affecting the Crown. This 
Act, however, was followed by the amending 
Act of 1916, 8. 2 (2) of which provides that 
after the words “Governor-General in 
Legislative Council” the words “or a local 
Legislature” should be inserted, and the 
rival contentions in this case are based upon 
the construction and effect of these two 
statutes. On the one hand it is argued 
thatthe Act of 1915 is not retrospective but 
applies to future legislation only, on the 
other, that 5.84 is merely a validating eec- 
tion and validated laws alread y enacted by 

a local Legislature. The real question in 
this appeal is which of these contentions is 
correct. It seems to me plain from .the 
language of the section itself, apart from 
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its position in the Act, that it iga validatin® 
section, and this view is further supported 
by the "marginal note to the section as als? 
the sub heading of the chapter in whic 
that section is placed. It seems to me to be 
difficult to take any other view, having 
regard to the language of the section which, 
if it was intended to cover future legislation 
only, is not expressed in the same 
affirmative manner, as for instance ss. 69 
and 80-A of the same Act, which conferred 
upon the Governor-General in Legislative 
Council and the local Legislature respective- 
ly the power to enact future laws for their 
respective territories. Then the question 
is what is the effect of the amending Act 
of 1916. In my opinion the effect is to 
validate the laws already made by a local 
Legislature in the past to the same extent 
asin the case of laws made by the Governor- 
General in Legislative Council. In other 
words, the amending Act puts the local 
Legislature on the same footing as what 
may be called the Imperial Legislature in 
that respect. It is contended, however, that 
sub-s, (3) of s. 2, Amending Act, shows 
that the intention was to validate laws 
made by alocal legislature after 1915 and 
thereafter. Sub-s, (3) 1s in these terms: 

“This section shall apply to and shall validate 
laws made as well before as after the commencement 
of this Act.” 


But if s.84o0f the Act has a retrospective 
operation, then it must follow that the 
amending Act has it too. Jn my opinion 
this sub-section was clearly enacted ex 
majore cautela, and that is clear from the 
fact that it refers not only to laws made 
before the commencement of the amending 
Act, but even after the commencement of 
the amending Act. If s. 84 applied only 
to Acts which were tobe made after 1915, 
it clearly was not necessary to provide in 
sub-s. (3), Amending Act, that that amend- 
ment would validate laws made after the 
commencement ofthe Act, that is after 1916, 
and, I think therefore there is no force in 
the contention that the whole intention of 
the Legislature was to make s. 84 as also 
s. 2 (2), Amending Act of 1916, applicable 
to the laws which any authorityin British 
India might make in the future. I am 
therefore clearly of opinion that the Act of 
1888 wasintra vires. The next question is 
whether the Crown is bound by the pro- 
visions of s. 212. The principle is well 
established that no Act of Parliament would 
bind the Crown unless the Orown is named 
therein expressly or by necessary implica- 
tion. The Crown is not named expressly 
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ins. 212. But it is impossible to hold that 
the Crown isnot bound by this section as 
a result of necessary implication, having 
regard to the scheme of the Act and the 
other sections in this particular chapter, 
which deals with the question of taxation. 
This question has been dealt with in the 
judgment which has been delivered by my 
Lord the Chief Justice, and as I entirely 
agree with it, I do not think it necessary to 
gointo. any detailed discussion on this 
question. 

The whole scheme of the Chapter under 
the heading ‘Municipal Taxation” is to 
impose the taxon all lands and buildings 
in the City. Then follow the provisions as 
to persons primarily liable to pay the tax 
and as to certain persons otherwise liable. 
Then there is a provision as tothe recovery of 
the tax by distress, It isclearthat the lands 
and buildings vesting in the Crown are not 
exempted except in regard to some speci- 
fically mentioned in cl. (b) of s. 143 (1). 
Then comes the provision in 8. 212 at the 
end of the chapter which imposes a first 
charge on all lands and buildings in respect 
of the tax assessed on them. Upon the 
plain language of the section, I am unable 
to accept the contention that it refers to 
the interest of the person liable to pay the 
tax on the lands and buildings. This being 
the scheme, the Orown is named in the sec- 
tion by necessary implication. I agree 
therefore that the appeal must be dismissed 
with costs, with the variation that the words 
about costs and interest should be struck 
out in the judgment. 

N, Appeal dismissed. 
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of 1932 
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VETSUS 
BENOD BEHARI AND OTAER — 
DEFENDANTS—RESPONDENTS 

Second appeal—Suit to set aside ex parte decree 
obtained against plaintiff for damages for removal 
of a tree—Suit, if in the nature of title suit—W he- 
ther cognizable by Small Cause Court—Second appeal 
—Competency of—Evidence—Expert, examination of 
—Practice. i 

A suit for the setting aside of an ex parte decree 
obtained against the plaintif fora sum of money as 
damages for alleged removal of a tree, is of the 
nature of atitle suit and is not cognizable by a 
Court of Small Causes and,, therefore, whatever ita 


DEODUTT MISSIR V. BENOD BEHARI (PATNA) 


155 


value, a second appeal will lie, Badiur Rahman v. 
Mokram Ali (1), distinguished. 

Where an expert is examined or not generally 
depends on whether the parties apply to have one 


examined. 

S. A. from a decisionof the District 
Judge, Shahabad, dated March 16, 1932, 
reversing that of the Munsif, Third Court 
of Arrah, dated December 23, 1930, 

Mr. Tarkeshwar Nath, for the Appellant. 

Messrs. D. N. Varma und Harjans 
Kumar, for the Respondents. 

Judgment.—This second appeal is pre- 
sented by the plaintiff who was successful 
in the Court of first instance but whose 
guit was dismissed on appeal by the Dis- 
trict Judge. 

A preliminary objection had been taken 
to the hearing of this appeal on the ground 
that no second appeal lies, the suit being 
a suit of the nature of Small Cause Court 
suit and valued at below Rs. 500; hence 
the appeal is barred by s. 102 of the Code 
of Civil Procedure. Before dealing with 
this contention I will set out the main 
facts. The relief claimed in the suit is the 
setting aside of an ex parte decree obtained 
against the plaintiff for a sum of Rs. 75, 
as damages for alleged removal in 1334 
of a Mahua tree. For the respondents re- 
ference has been made to Badiur Rahman 
v, Mokram Ali (1) in which it was held that 
an appeal from an order dismissing an 
application under O. IK, r. 13, Civil Proce- 
dure Code, would be barred if the suit lead- 
ing tothe application was not appealable. 
That case, however, is not an authority 
bearing onthe one before us, for we are 
not dealing with an application under 
O. IX, r. 13 but a suit alleging fraud and 
claiming to set aside the decree of a Court. 
That suit is of the nature of a title suit, 
It is not in any case cognizable by a Court 
of Small Causes, and therefore, whatever 
its value, a second appeal will lie. 

Ooming to the merits of the main appeal, 
it is pointed out that in the Munsif's Court 
the plaintiff was successful, the Munsif 
holding that there had been no proper 
service of summons, that the alleged cut- 
ting of atree by the present plaintiff was 
false and that the ex parte decree had been 
obtained by fraud. The District Judge on 
appeal held that there had been no fraud 
practised, that the process had been pro- 
perly served and in addition a post-card 
had been sent to the plaintiff by re- 
gistered post, and that the case of the 


(1) 36 O WN510; 139Ind. Cas, 502; A IR 1932 
Gal. 687;56 OL’ 3 145; “Ind. Rul (1932) Oal 
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plaintiff that no Mahua tree such as was 
referred to in the money suit had ever 
existed was inconsistent with the entry in 
the Record of Rights noting that such a 
tree was standing on plot No. 280, and 
therefore was untrue. All these findings 
of the Appellate-Court, it seems to me, are 
findings of fact which I am not entitled to 
go behind in second appeal. 

It has been contended that the finding 
regarding the service of process was arriv- 
ed at by some reasoning as to genuineness 
of handwriting and it was suggested that 
the Appellate Court’s procedure was wrong 
in not invoking the services of an expert 
in handwriting before forming an opinion 
in a matter of this nature. The contention 
cannot be accepted. Whether an expert 
is examined or not generally depends on 
whether the parties apply to have one 
examined, and in this case there was no 
such application. 

In short I find no point of law on which 
the decision of the District Judge can be 
assailed. The result is that the appeal 
must be dismissed with costs to the respon- 
dents who have appeared. 

Leave to appeal under the Letters Patent 
is refused. 


N. Appeal dismissed. 





LAHORE HIGH COURT 
First Civil Appeal No. 831 of 1932 
November 15, 1934 
JALI LAL AND Skemp, JJ. 
PIARE MOHAN LAL AND OTHERS—- 
DEFEN DANTS—APPELLANTS 
: VETSUS . 
GOPAL LAL AND ANoTaER—- PLAIntTiFFs— 
RESPONDENTS 


Joint owners—Profits in two businesses shared 


neriodically—Defendant illegally retaining one busi- 
ness—Suit for share of profits—Maintainability— 
` Suit for partition of both businesses, if necessary — 
Interest—Right of plaintiff to claim interest in such 
"Where two brothers owned two businesses and 
one of them took sole possession of one of the 
businesses and itappeared that the profite thereof 
used to be divided periodically between the parties 
in equal shares ; noe l 

Held, that a suit by the other claiming his share 
in the property which was illegally retained by the 
defendant, was maintainable and that it was not 
necessary that a suit for partition should have been 
brought in respect of both the businesses ; 

Held, also, that asthe suit was not based on any 
loan transaction or any dealings between the parties 
but for recovery, of an amount which had been 
illegally retained by the defendant, interest was 
legally and equitably claimable by the plaint- 
iff. 
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Mr. Shamair Chand and Mr. Muhammad 
An for Mr. Qabul Chand, for the Appel- 
ants. 

Messrs. Harbhajan Das and J. N. Talwar, 
for the Respondents. 

Jai Lal, J.—Diwan Gopal Lal instituted 
a suit against his brother Diwan Bansi 
Lal for recovery of Rs. 18,200, being 
Rs. 14,000 principal and Rs. 4,200 interest, 
on the allegation that the parties were co- 
owners of a rice and flour factory known 
as Diwan Hari Singh & Sons, situated at 
Akalgarh, and that previously both the 
parties realised the rents and profits of 
the factory and divided the same between 
them, but that from June 12, 1920, the 
defendant had taken illegal possession of 
the factory and was realising all the rents 
and profits thereof. He had instituted a 
suit previously on June 11, 1924, in respect 
of the profits of the factory from June 12, 
1820 to June 1], 1923. The dispute in 
that suit was referred to arbitration and 
the award was that the defendant should 
give possession of the factory to the 
plaintiff for a period of three years from 
July 15, 1926, and failing that should pay 
Rs, 13,000 as the share of the plaintiff in 
the profits of the factory for three years 
during which the defendant had been in 
sole possessionthereof. A decree purporting 
to be in accordance with the award was. 
passed by the trial Judge, but as there 
was a formal-defect in it, the Court on 
appeal passed a decree in accordance with 
the award, on October 1, 1928. In ex- 
ecution of this decrea disputes arose be- 
tween the parties whelher the plaintiff 
should get Rs.- 13,000 or should give pos- 
session Of the factory for three years. This 
dispute was finally settled by this Court; 
according to that decision Gopal Lal was 
given possession of the factory in Septem- 
ber 1923. 

The present suit was instituted on June 
11, 1928, and relates to half the profits of 
the factory from June 12, 1923, to June 11 
1927, atthe rate of Rs. 3,500 per annum. 
The trial Judge granted a decree for 
Rs. 14,100. This included interest at 
6 per Gent. per annum on the amount 
found due tothe plaintiff. The defendant 
has appealed to this Court. It may be 
mentioned that the defendant having died 
in the meantime is now represented by 
his sons. 

Mr. Shamair Ohand, on behalf of the 
appellants, has raised a contention that 
the present suit does not lie. His argument 
is that as the parties are joint owners of 
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the factory and as it is admitted that they 
are also joint owners of other property, 
the suit is really one for partition of the 


. profits of one of the joint properties, and 


such a suitis not maintainable unless the 
plaintiff brings the whole of the joint 
property into the hotch-pct. There is no 
force in this contention because it is estab- 
lished by the evidence of Bal Kishan 
and Gopal Lal, which evidence is supported 
by a statement of account printed at 
p. 78 of the paper book and admitted to 
be correct by the defendant that, previously 
up to 1920, when the defendant took sole 
possession of the factory, the profits thereof 
used to be divided periodically between 
the parties in equal shares. This appears 
to be the case with regard to the other 
joint property also. In view of this fact 
it is obvious that there is nothing to debar 
ihe plaintiif from claiming bis share of 
the profits in the factory in svit which 
has been illegally retained by the defen- 
dant. 

Another question raised by Mr. Sha- 
mair Chand is that no interest on the 
amount decreed by the trial Court was 
legally claimable by tho plaintiff. In my 
opinion this contention also must be over- 
ruled, because the suit is not based on 
any loan transaction or any dealings be- 
tween the parties. The suitis for recovery 
of an amount which had been illegally 
retained by the defendant. In such 4 case 
interest is legally and equitably claimable 
by the plaintiff, and no authority to the 
contrary has been cited by the learned 
Counsel for the appellants. 

On the merits the appellants are en- 
titled to sacceed. It is contended that 
the Court in granting a decree for pro- 
fits of five years and two months has made 
a mistake by granting the plaintiif com- 
pensation for the period from July 15, 
1926 to June 11, 1927, which period was 
covered by the previous decree and in 
respect whereof the plaintiff has already 
been granted possession in execution of 
that decree. The respondent's Counsel 
concedes that this objection by Mr. Shamair 
Chand is well-founded. The result is that 
the period for which compensation has 
been awarded to the plaintiff must be re- 
duced by 1! months. Thus the principal 
amount due to the plaintiff is Rs. 9,200 
and interest thereon at 6 per cent. per 
annum comes to Rs. 1,648-12-0, total 
Rs. 10,898-12-0. The decree of the trial 
Judge will be modified by reducing the 


- amount to Rs, 10, 898-12-0 with proportionate 
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costs in both the Courts. The decree, of 
course, against the appellants is in their 
representative capacity. Appeal accepted 
to the extent sialed above, 
Skemp, J.—i agree. 
N. Decree modified. 


Com n e 


PATNA HIGH COURT 
Oivil Appeal No. 205 of 1932 
November 42, 1934 
MaCPHERSON AND JA ES, JJ. 
DEVAN MANJHI AND OTHERS— 
DEPENDANTS—APPELLANTS 
VETSUS 
BHOJAL SANGAHI AND otgers— 
PLAINTIFFS — RESPONDENTS 

Bengal Tenancy Act (VIII of 1885), s 178 (1) (b) 
—Original grant deserited as mahal—Imposition of 
duty appropriaie to tenure-holders - Cultivating 
through raiyats not prohibited—Held, that tenant was 
occupancy tenant, 

Where not only was the original grant described as 
a mahal, but the imposition of the duty appropriate 
to tenure-holders of lodging “ information of any 
occurrence in that mahal” and of “obeying the 
orders of the Local Government ", whichis foun: in 
many if not most grants of tenures and probably 
never io ratyatz grants, was highly significant, and 
the different classes of land and the aress seemed 
also to imply a cultivated and inhabited village, 
and there was no prohibition of cultivating through 
ratyats : 

Heid, that an occupancy tenancy and not raiyati 
tenancy was created, and that such occupancy right 
could not he taken away by any contract between 
the parties. Tarni Singh v. Sat Narain Maharaj 
(2), Bengal Indigo Co, Ltd. v. Raghubar Das (3) and 
Mohesh Jha v, Manbharan Mia (4), referred to, 


©. A. from appellate decree of the 
Additional District Judge, Monghyr, dated 
September 1, 1931. 

Messrs. 5. M. Mullick and Mihir Kumar 
Mukharji, for the Appellants. 

Macpherson, J.—This second appeal is 
preferred by the defendants inan ejectmeut 
suit which was dismissed by the Munsif 
but decreed by the Officiating Additional 
District Judge of Monghyr, 

The plaintiffs alleging that they had set- 
tled the land in suit withthe Santal defen- 
dants for seven years from 1328 to 1335 F. 
by virtue of a kabuliyat dated January 
16, 1920, in terms of which all the interest 
of the defendants was to cease at the expiry 
of the term, prayed that the defendanta be 
ejected. The defence substantially was 
that the kabultyat had been fraudulently 
obtained and that in any event the plaintiffs 
are tenure-holders and so entered in the 
Record of Rights finally published in 1908 
and the defendants are the occupancy 
raiyats of the land and so entered in that 
record so that the terms of the kubaliyat as 
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to the cessation of the interest of the defen- 
dants are void under s. 178 Bengal 
Tenancy Act. 

The Munsif upheld both contentions of the 
defendants, but in appeal the Officiating 
Additional District Judge relying upon the 
plaintiffs’ deed of grant (designated patta in 
accordance with kabuliyat), Ex. 3, from the 
Darbhanga Raj which he read asa setile- 
ment for cultivation by the grantee himself, 
held that the presumption arising from the 
entries in the Record of Rights could not 
avail the defendants, who as under-raiyats 
could not acquire any occupancy rights in 
the absence of local custom which was not 
established. He held that in determining 
the status of the plaintiffs, if the inception 
ofthe tenancy was clear and the document 
creating the tenancy showed that it was 
raiyati, the subsequent conduct or dealings 
of the grantee need not be considered. He 
distinguished the decision in Debendra Nath 
Das v. Bibdhunendra Mansingh (13, on the 
ground that in that case there was no proof 
of the purpose for which the tenancy had 
been originally acquired whereas the pattas 
made that purpose abundantly clear in the 
present litigation. He also considered that 
it was not established that the kabuliyat of 
1920 was fraudulent. Accordingly he 
decreed ejectment. 

In appeal it is contended, first, that even 
if the kabuliyat of 1920 is not fraudulent, 
yet as the defendants-appellants are 
occupancy raiyats, 8. 178, Bengal Tenancy 
Act, renders ineffectual the provision there- 
of that the executant’s interest should cease 
on its expiry in 1335. There can indeed be 
no question that if when they executed that 
kabuliyat, the defendants were occupancy 
raiyats, the plaintiffs cannot eject them 
on the strength of it. The question then is, 
were the defendants occupancy razyats 
in 19202 The lower Appellate Court has 
found that they were not, basing his view on 
a copstruction of the instrument of 1890 
from which he infers a raiyati tenancy go 
that the defendants could only be under- 
raiyats. It is urged on behalf of the appel- 
lants that this finding of fact is vitiated by 
complete miscoustruction of that instrument 
which, it is contended, certainly does not 
confer a raiyati tenancy and accordingly 
would not rebut the dobule presumption 
that plaintifis’ tenancy is a tenure {and not 
a holding) which arises from the entry in 


(1) 45 O 805; 45 Ind. Oas. 411; A I R 1918 P O 
B; 45 IA 67; 5P LW 1; 270 LJ 543; 220 W 
N 674; 16 A L J 522; 23M L T 384;(1918) M W 
N 379; 20 Bom, LR 743; 35 M LJ 214 (PO), 
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the Record of Rights and from the fact that 
in extent it far exceeds 100 bighas. 

The contents of the instrument of 1890 
are important. It is urged that they have 
been egregiously misquoted by the lower 
Appeliate Court. The contention cannot 
be gainsaid. That grant reproduces the 
terms of a previous kabuliyat of 1884, except 
that there is a slight increase inthe rates 
ofrent for each of the four classes of land 
and that the period is seven years instead 
of five as in 1884. On both occasions the 
father of the plaintiffs took settlement of 
an area of 726 bighas odd of land consisting 
of 455 bighas of bhit, 32 bighas of kiari, 4 
bighas of bas (residential) and 233 bighas 
of parti jungle (with some katas in each 
case), each category of land being separately 
entered. The document in each case is in 
the printed form which followed the 
Darbhanga survey of 1875 made under the 
Court of Wards management, a form which 
took no account of the passing of the Bengal 
Tenancy Act. But on the face of it, the 
settlement is nob at all raiyati. The Dis- 
trict Judge indeed sets out that 

“the pattas show beyond doubt that the purpose for 
which the tenancy was created was cultivation by the 
plaintiffs themselves, without any right to settle 
raiyats on the land and collect rent from them or to 
cut trees, etc.” 

But the pattas do no more than lay 
down that the grantee is to cultivate with 
sagacity and very welland bear loss due 
to negligence and calamities; that the 
grantor could cancel the patta and that 
the grantee could not claim occupancy right 
or have any of the following righte: (1) to 
grant katkena lease or take a partner; (2) 
to sell, mortgage or give possession to any- 
body else; (3) to cut or plant trees or permit 
others to do so; and (4) to prepare danr or 
bandh.or permit that to be done. Again 
the grantee is ordained to guard the boun- 
dary, to lodge information of any occurrence 
in that mahal and to obey the orders of the 
Local Government. Finally the rent isin 
six kists, four kistsof Rs. 29-4-O0 and two 
kists of Rs, 58-8-0. 

Tf the lower Appellate Court had not:ex- 
pressed the contrary view, it would be hardly 
credible that anyone should consider that a 
raiyati tenancy is here demised. Not only 
is the original grant described as a mahal, 
but the imposition of the duty appropriate to 
tenure-holders of lodging “information of 
any occurrence in that mahal” and of 
“obeying the orders of the Local Govern- 
ment” which we find in many if not most 
grants of tenures and probably never in 
raiyati grants, is highly significant. The 
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seem also to imply a cultivated and 


~ inhabited village, there is a considerable 


~—e =e + 


‘the demised lands 
“ circumstances can Ex. 3 or Ex. 4 be held to 


area of embanked rice land as well as much 


. upland cultivation, and there are numerous 
| residential plots. 


The six kists of rent con- 
tra-indicate raiyati tenancy. Then again 
it is important that there is no prohibition 
of cultivating through raiyats—the special 
prohibitions are more on the lines of a rent- 
collecting lease and the kiari lands were 
even in 1884 assessed at one rupee per 
bigha. From the details in the patta the 
grantee was a Babhan servant of the Dar- 
bhanga Raj with his residence in another 
pargana who could not possibly cultivate 
himself. Under no 


confer a rawati tenancy. 

For the considerations which govern the 
decision of the question whether the tenancy 
is a tenure or a holding, reference may te 
made to Tarini Singh v. Satnarain Maharaj 
(2), and the decisions of their Lordships of 
the Judicial Committee in Bengal Indigo Co., 


| Lid. v. Raghubar Das (3) and Debendra 


Nath Das v. Bibdhunendra Mansingh (1). 
In the present instance the defendants had 


' in their favour not only the presumption 


unders.5 (5), Bengal Tenancy Act, from 
the extent of the plaintiffs’ tenancy, namely, 
726 bighas, that it is a tenure, on which 
their Lordships lay such stress in the 
decisions cited, but also the presumption 
attaching to the Record of Rights of 1908, 
the entries in which arethat the plaintiffs 
are tenure-holdera while the defendants 
were ravyats holding with aright of occu- 
pancy many years before 1920 in which 
they executed the kabuliyats taking tem- 
porary settlement for seven years. There 
was nothing before the Courts below which 
could rebut these presumptions except the 
original grant from the Darbhanga Raj and 
that, as has been seen, is either definitely 
a grant of a tenure or, to put it atthe 
highest for the plaintiffs, so ambiguous as 
to admit of evidence of the conduct of the 
parties. It cannot be gainsaid that if the 
latter is admissible, it could not fail, to be 
wholly unfavourable to the plaintiff-respon- 
dents. It is thus clear that the plaintiffs 
fail hopelessly in the contention that the 
defendants are under-raiyats holding solely 
under the kabuliyat of 1920 and therefore 
liable to ejectment—it is established on the 
contrary that plaintiffs are themselves tenure- 


(2) 90 Ind. Oas. 895; AI R 1926 Pat. 9; (1925) Pat. 
281; 6 P L T 787 


(3) 24 O 272; B31 A 158; 7 Sar, 94 Œ O). 
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‘holders and the appellants are their raiyats 


with a right of occupancy in 1920, so that 
under s. 178 (1) (b), Bengal Tenancy Act, 
nothing in the contract of that year between 
landlord and tenant could take away the 
occupancy right in existence at the date of 
the contract. The defendants had an occu- 
pancy right from at latest the date of the 
Record of Rights in 1908 and the contract 
superimposed thereupon in the kabuliyat of 
1920 could not operate to take away that 
right. 

It may be mentioned that reference has 
also been madeto the decision in Mohesh 
Jha v. Manbharan Mia (4), in which it was 
pointed out that the definitions of “tenure- 
holder" and “raiyat” in the Bengal Tenancy 
Act, are not exhaustive, and it was held that 
a person who may have originally alarge 
tract of land cstensibly with the object of 
cultivating it himself or by his servants or 
members of his family, may, by his conduct, 
afterwards convert himself, so far as third 
parties (under-raiyats) are concerned, inio 
a rent-receiver and give those persons as 
against himself the right to remain upon 
the land without being liable to be ejected 
at his instance. The circumstances of this 
case do not require that the appellants’ case 
should be considered from the point of view 
that they are under-raiyats, as clearly they 
are not. But itis the case that the plaintiffs 
admittedly accepted rent from the defen- 
dants after the date of the entries in the 
Record of Rights and before the execution of 
the kabultyats of 1920 and otherwise treated 
them as razyats. 

The decision under appeal is wrong in 
law. The appeal is allowed and the guit 
is dismissed with costs in all the 
Courts. 

James, J.-- I agree entirely. 


D. Appeal allowed. 
(4)5 O LJ 522, 
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BOMBAY HIGH COURT 
Original Civil Jurisdiction Appeal No, 28 
of 1934 
April 4, 1935 
Beaumont, C.J. AND Biaoxwatu, J. 
BABU—PLsINTIFF—APPELLANT 

VETSUS 
DAYAMBAI AND oTHERS—DEFENDANTS— 
RESPONDENTS 
Contract Act (IX of 1872), s, 264— Partnership— 
Dissolution by death of one of the partners—S, 264 
if applies—Acknowledgment by surviving partner 
after dissolution—Eyjffect—Notice of death of one 
partner of defendant firm to one of the plaintiff s= 
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Whether affects all plaintiffs with notice of dissolu- 
tion. < 
Section 264, Contract Act, applies to dissolution 
occasioned on a particular ground, namely death of 
one of the partners. Consequently, an acknowledg- 
ment made by the surviving partner is binding on 
the heirs ofthe deceased partner where the creditor 
has no notice of dissolution Jwaladutt Pillai v. 
Bansilal Motilal (1), not followed. 

Mere notice of death to one of the partners of the de- 
fendant firm to one of the plaintiffs cannot affect all 
the plaintiffs with' notice that the firm had been 
dissolved. i 

Messrs. M. R. Jayakar and M. V. Desai, 
for the Appellant. 

Messrs. Mc I. Kemp and M.S. Vakil, for 


the Respondenis. 


Beaumont, C. J.—This is an appeal 
from a judgment of Rangnekar, J., in 
which he dismissed ihe plaintiffs suit on 
ths ground that it was barred by limita- 
tion. The facte are not substantially in 
dispute. The defendants represent afirm 
which, at the material dates, consisted of 
three partners, Alibhai, defendant No. 1, 
Esoofalli, whose widow and heirs are de- 
fendanis, and Tyaballi, whose widow and 
heirs are also defendants. These three 
persons carried on business as partners in 
Bombay in a firm dealing in canvas, and 
they had, at one time, in the firm a Mehta 
-named Ratansey, who was the father of the 
plaintiff. Ratansey died in 192], and in 
1922 a sum of Rs, 15,000 odd was advanced 
to the firm, whose name, I should have 
said, was Esoofalli Moosaji & Co., by the 
representatives of Ratansey. The loan is 
entered in the samadaskat book kept by 
the representatives of Ratansey, 1. e., the 
creditors, and it was the custom for pay- 
ments on account of that loan and the 
interest thereon to be entered up and a 
balance struck in that samadaskat book, 
the entries being signed by one of the 
partners on behalf of Esoofalli Moosaji & 
Oo. There are various entries in the 
samadaskat book of payments on acconnt 
of that debt, of which the later payments 
are relevant. A sum of Rs. 125 was paid 
on March 5, 1929, and another sum of Rs. 129 
was paid on May 30, 1929, and the balance of 
the debt was thereby reduced to Rs. 6,098 
odd, and an entry to that effect was signed 
by defendant No. 1 on behalf of the firm. 
On November 21, 1928, Esoofalli, one of the 
partners, died and that date is very material 
upon the question as to the liability of his 
estate. This suit was not commenced until 
May: 16, 1933, and, therefore, unless the 
suit -is to be barred by limitation, we 
have to find some ackowledgment or part- 
payment made within three years of May 16, 
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1933, and something which will bind the 
estate of Esoofalli, who died in 1928. Now 
the acknowledgment and part-payment 
principally relied on is an entry in the 
samadaskat book signed by defendant No. | 
on behalf of the firm showing the amount 
due in respect of the debt on October 22, 
1930, at Rs. 6,173-1-8, and also showing 
that on November 10, 1930, the sum of 
Rs. 2,173-1-3, was paid off, thus reducing 
the debt to Rs. 4,000, to which a sum of 
Rs. 262-14-0 was added for interest. In the 
next entry the balance is shown as 
Rs. 4,262-14-0, November 10, 1931, and 
this again is signed by defendant No. 1 
on behalf of the frm. 
The learned Judge held that on the death 
of Esoofalli the partnership was dissolved, 
and that there was no evidence of any new 
partnership between the two surviving 
partners and the heirs of Esoofalli. I think 
the view he took was that the two suiviv- 
ing partners started a new partnership 
between themselves, and not that they 


merely carried on the old business for the 


purpose of winding up. The evidence on 
the point is not very clear, but I will ac- 
cept the learned Judge's view that probab- 
ly there was a new partnership between 
the two surviving partners, Tyabdalli and 
defendant No. 1. Tyaballi subseqnently 
died on May 13, 1932. On that finding 
of fact the learned Judge came to the 
conclusion that the plaintiff's claim was 
barred. He held that surviving partners 
had no power to give an acknowledgment of 
the debt which would keep the debt alive as 
against the representatives of the deceased 
partner. He held also that the part-payment 
of Rs. 2,173-1-3 could not be relied upon 
because the proviso to s. 20, Limitation Act, 
was not shown to have been complied with. 
That proviso is that an acknowledgment of 
part-payment must appear in the hand- 
writing of, or in a writing signed by, the 
person making the payment. It is not 
very easy to see how that proviso can 
be complied with when the person making 
the payment is an artificial person, a firm 
or a company, which can have no hand- 
writing and cannot make a signature. 
But assuming that the proviso would be 
complied with by a signature on the part 
of somebody having authority to sign the 
name of the firm, I think the learned Judge 
was right in holding that we have nothing 
evidencing the payment which is in the 
handwriting of any particular person or in 
a document signed by’ amy particular 
person, 
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The only evidence is that the payment 


was made by a cheque, and the Bank-book 


of the firm shows that the cheque was 
paid, but we have no evidence as to the 
person who actually signed the cheque. 
However, in my view, it is not necessary 
to go into the various questions, some of 
them by no means free from difficulty, 
as to the effect of part-payment and 
acknowledgment, which are dealt with by 
the learned Judge. Nor is it necessary to 
consider whether there is any distinction 
between the liability of the heirs of 
Esoofalli and the heirs of Tyaballi, The 
first point taken by Mr. Jayakar on this 
appeal is that the plaintiffs had no notice 
of the dissolution of the firm which occur- 
red on the death of Esoofalli, and that 
therefore, they were entitled to go on 
dealing withthe firm in the same manner as 
theretofore. He relies ons. 264, Contract 
Act, which is one of the sections of the 
now repealed Chap. XI, Contract Act, re- 
enacted in the Indian Partnership Act, but 
the rights in this suit are governed by 
Chap. XI, Contract Act. Section 264 pro- 
vides: 

“Persons dealing with a firm will not be affected 
by a dissolution of which no public notice has been 


given, unless they themselves had notice of such 
dissolution. " 


. The learned Judge dealt with this matter 
very shortly. Apparently the- point was 
not- pressed before him. He merely says 
that one of the plaintiffs, Odhavji, had 
notice of the dissolution, and that all the 
plaintiffs must be treated as having such 
notice. But the evidence is that all that 
Odhavji knew was that Esoofalli had died, 
since. Odhavji had paid a condolence visit 
on the occasion of that death. But mere 
notice of death to one of the plaintiffs can- 
not affect all the plaintiffs with notice that 
the firm had been dissolved. Under s. 253, 
Contract Act, death only dissolives a part- 
nership in the ubsence of any contract to the 
contrary and there is no evidence here that 
any of the plaintiffs knew that there was no 
contract which would prevent death dissolv- 
ing the firm. Indeed there is no allegationin 
either of the two written statements, which 
were filed that the plaintiffs in fact had 
notice of the dissolution, and no issue on 
the point was raised. I: is contended by 
the Advocate-General thats. 261 does not 
apply to dissolution occasioned by death. He 
points out that thatis the rule under English 
law. In Lindley on Partnership, Edn. 
9, p. 282, it is said: 

“Notice of death is not requisite to prevent liabi- 
lity from ‘attaching to the -estate of a deceased 
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partner, m respect of what may be done by his 
co-partners after his decease, For by the law of 
England the authority of an agent is determined by 
the death of his principal, whether the fact of death 
is known or not,” 

But in the English Partnership Act, 
there is no provision such as we have 
in s. 264, Oontiact Act, and we have 
been referred to no authority holding that: 
that section does not apply to the case 
of dissolution by death, which is one of 
the causes of dissolution which are ref-: 
erred to in s. 253 of the Act. We. were 
referred to a dictum of Sir Amberson 
Marten in Jwaladutt Pillani v. Bansi- 
does say that 
s. 264 must be construed in such away: 
that it is not to apply to cases of dorm-: 
ant partners, nor to cases of death. He 
was in that case not dealing with a case 
of death, and he gives no authority for 
the statement he makes. The decision 
was affirmed by the Privy Council, but 
they did not refer to that dictum. It is 
no doubt true that s. 264 must be con- 
strued in conjunction with s. 261, which 
provides that the estate cf a partner who 
is dead is not, in the absence of an express 
agreement, liable in respect of any obli- 
gation incurred by the firm after his death, 
That seems to be the governing section 
which would save the estate of a deceased 
partner from liability under an obligation 
incurred by the firm after his death and 
I think that s. 264 does not diminish ‘the 
protection afforded by s. 261. But we are 
not dealing here with an obligation incurred 
by the firm after death; we are only dealing. 
with an obligation which existed before 
the death but which was acknowledged. 
after the death. In the absence of any 
authority on the point, I do not feel 
justified in refusing to give to the words 
of s. 264 their natural meaning, and to 
hold that they do not apply to dissolution 
occasioned on a particular ground, namely 
death, there being no such exception in 
the section. I think, therefore, that we 
have to deal with this case on the basis 
that the plaintiffs were entitled to continue 
to deal with the firm on the same footing 
as they did before the dissolution occasioned 
by the death of Hsoofalli, and if that is so, 
it seems to me clear that the entries in 
the samadaskat book to which I have 
referred are un acknowledgment of the debt. 
On that ground the decision of the Judge 
was wrong, and we must answer the issue 
with which he dealt as to limitation by 

(1) 29 Bom. L B 1244; 104 Ind. Cas. 920; ATR 
1927 Bom. 560, , 
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not barred by limitation, and, as I have 
indicated, it is unnecessary to go into the 
other points of law with which the learned 
Judge dealt. 

Blackwell, J.—I agree. 

Per Curiam.—The figures were not in 
dispute. There will be a decree for 
Rs. 4,000 with interest at the rate of six 
per cent. per annum from October 31, 1932, 
to this day with costs of the suit and of the 
appeal .and interest on judgment at six 
per cent. per annum in favour of the plaint- 
iff and defendants Nos. 8 and 9 against 
defendants Nos. 2 to 4 as heirs of the 
deceased Hsoofalli Moosaji recoverable out 
of his estate in their hands and against 
defendants Nos. 5 to 7 as heirs of the 
deceased Tyaballi Moosaji recoverable out 
of his estate in their hands. Third party 
notice to be dealt with by the lower Court. 
T Appeal allowed. 


PATNA HIGH COURT 
| Civil Appeal No. 292 of 1930 
ae April 24, 1935 
:  Mousumab Noor AND Duaviz, JJ. 
““ PARMESHWAR RAI AND orauRs— 
; DEFENDANTSE— ÅPPELLANTS 
VETSUS 


 RAMRUDRA PRASAD SINHA Anp 

© OTHERS—PLAINTIFFS—RESPONDENTS 
-Transfer of Property Act (IV of 1882), s. 63— 
Mortgagee acquiring - occupancy right—W hether 
accession to mortgaged property—Deed—Consiruction 
—Lease or mortgage—Tesis—Trusts Act (II of 1882), 
s. 90—Applicabiltty to Bihar and Orissa to cases 
before 1913—Landlord and tenant. 

` The acquisition of the occupancy rights of the 
raiyats by the mortgagees should be treated as an 
accession to the mortgaged property. [p. 165, col. 1.] 

Two families took out a mortgage by zarpeshgz 
lease anda non-transferable occupancy holding was 
purchased by the lessees ; 

_ Held, that both the families were mortgagees and 
by acquiring occupancy lands separately they could 
have no better right in them than what they had if 
they had acquired them jointly and as such the 
occupancy rights acquired, formed an accession to 
the mortgaged property. Moghab Pande v. Ragho 
Fande (1), relied on, Sorabjee v. Dwarkadass Ran- 
chhoddas (2), distinguished. |p, 165, cols. | & 2.} 

. A zarpeshgit lease may be a mortgage as well, 
No -hard and fast rule can be laid down for 
deciding whether a particular transaction is a 
jesse, pure and simple, or whether it is also a 
mortgage: The important criterion is whether there 
wes a loan and the property transferred was as 
security for ihe payment of the principal or interest 
of the Joan. [p. 166, col, 1.| 

“A. lessee is a qualified owner of the property in- 
gsmuch jas he exercises the power of the landlord 
during the continuance of hig lease and can give his 
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consent to transfers and, therefore, if he gains any 
advantage in derogation of the interest of the supe- 
rior landlord he holds that advantage for the bene- 
fit of the. latter. Even though the ‘Trusts Act 
was enforced in the Province of Bihar and Orissa 
in August 1913, only in the case ci acquisi- 
tions of the occupancy rights before the Act 
came into force, the principle enacted in the 
section being based upon the principle of justice 
and equity that no man can take advantage of his 
position to the detriment of the interest of another 
and if he does so, he will hold such advantage in 
trust for the latter, applies to cases before 1913.. [p. 
166, col. 2) 


C. A. from the original decree of the Sub- 


Judge, Shahabad, dated August 9, 1930. 


Messrs. S. M. Mullick; S. N. Ray and 
B.N. Roy, for the Appellants. 

Messrs. G. P. Das, P. Misra, C. P. Sinha 
and Government Pleader, for the Res- 
pondents, 


Mohammad Noor, J.—This appeal is 
by the defendants in a suit in which the 
plaintiffs claimed recovery of possession 
of 21:26 acres of land of village Sone-° 
barsa Prayagpatti and Trandihri recorded 
in khata No. 20 as bakasht landlords. 


The plaintiffs arg the 16 annas pro- 
prietors of the village. For many years’ 
the village had been in the zarpeshgt, 


lease of the defendants and their ancestors. 
The last of such lease was from 1314 to. 
1326 under a deed, dated December 1, 


1905, in the names of Arhat Rai and. 
Nageshwar Rai who, according to the 
plaintiffs, were members of - the joint 


Hindu family of the defendants. There. 
was however a stipulation in the lease 
that it would continue till the zarpeshgt. 
money was paid. The Oourt of Wards,. 
who managed the plaintifis’ estate, re- 
deemed the zarpeshgi lease in 1919 and 
got sir possession of the village, but when 
an attempt was made on behalf of the 
plaintiffs to take possession of the lands 
in suit, which are alleged by the plaintiffs 
to be the bakasht lands of the malik and 
were recorded as such in settlement 
records after contest, there was resistance 
on behalf of the defendants, The Cri-. 
minal Court prohibited ihe defendants 
from interfering with the plaintiffs in 
respect of the two plots, viz, Nos. 65 and 
995 and restrained the plaintifs from 
going near the other plots. The defend- 
ants thereupon dispossessed the plaintiffs 
from the lands on the entire khata. They: 
therefore seek to recover possession of- 
the land with mesne profits, The suit 
was instituted by the plaintiffs’ father re-. 
presented by the Court of Wards and on 
his death during the pendency of the; 


t 


uit, the present plaintifis were substituted 
n his place. ; 
_ Two sets of written statements were 
iled : one on behalf of defendants Nos. 1, 
i to 10, 13 and 14 and another on 
ehalf of defendants Nos. 2, 11 and 12. The 
lefendants in the first set are the des- 
vendants of Arhat Rai and in the second 
‘hat of Nageshwar Rai, the two persons 
n whose names the zarpeshgi leases stood 
nd for the sake of brevity I shall call 
hem Arhat and Nageshwar's branch 
respectively. Their defence is almost 
‘common. They deny that Arhat Rai and 
Nageshwar Rai were joint or that the 
lefendants are members of a joint family 
ind assert that one branch is not bound 
)y the acts or admissions of the other. 
[They among them claim the entire area 
xovered by the suit except plots Nos. €03 
ind -806 to be- their occupancy hold- 


ngs, . 

The lands of khata No. 20 which is the 
jubject-matter of the suit are 21°26 acres 
Nn area and consist of the following 27 
lots: Nos. 32, 56, 59, 59, 61, 68, 80, 143, 
147, 184, 188, 221, 225, 415, 421, 423, 429, 
146, 527, 554, 617, 648, £03, 806, 871, 903 


ynd 913, Out of these 27 plots thirteen plots, - 


yamely, Nos. 32, 58, 59, 61, 68, 80, 188, 225, 
L15, 554, 871,903 and 913, of which the area 
according to the local measurement is 
about 17 bighas odd are claimed by 
Arhat’s branch. They claim 9 bighas odd 
a8 their ancestral raiyati lands and :7 
sighas:odd as having been purchased by 
hem under ‘three deeds of -sale dated 
July 3,1901, June 6, 1906 and January 8, 
i908 in favour of Biseshwar Rai, son ‘of 
Arhat Rai, The area covered by each of 
he sale deeds and the price paid for it 
re as follows : 





Aren, 
Bighas Kathas Dhurs Price paid, 
1, Ex. O 2 0 Rg, 17N-0-0 
2, Ex. D 2 10 0 Rs. 109-9-0 
3. Ex. G ] 2 10 Rs. 89-0-0 
Total 7 14 10 Rs. 368-0-0 


There is however some discrepancy in 
the area covered by the sale deeds as 
mentioned in the written statement. 
Nageshwar’s branch claimed 12 plote, 
viz., Nos. 56, 143, 147, 181, 221, 421, 423, 429, 
446, 527, 617 and 618 amounting to 17 
bighas 6 kathas 10 dhurs as having been 
purchased by them under two sale deeds, 
dated June 22,1901 and July 16, 1990 in 
favour of Nageshwar himself. The area 
and the price paid for each sale deed are 


as follows: 


Area. ; 
Bighas Kathas Dhurs Price paid. 
LELE > 7 0 0 Rs. 400-0-0 
2. Ex. F 10 6 10 Rs,475-10-3 
Total 17 6 10 Re, 875-10-3 


Exhibit F was torn and portions were 
lost. We therefore took into evidence a 
certified copy of it (Ex. Ap. D) from which 
the date and. the boundaries can be found 
out. Thenumber of plots therefore claimed 
by the two sets of defendants comes to 
25. At first Nageshwar’s branch claimed 
plots Nos. 803 and 806 also in their written 
statement, but afterwards by an amending 
petition asked those plots to be expunged 
from their written statement. (The trans- 
lation of the petition of amendment, dated 
July 30, 1930, printed in the paper book 
is not correct. They asked the two plots ` 
to be expunged, and not that one should. 
be substituted for the other). The learned : 
Subordinate Judge seems to have passed ° 
no orders in respect of these two plots. It 
is to be noticed that during the settlement ` 
operations these two. plots were also 
claimed by Nageshwar’s branch. | ' 

The main questions for consideration - 
before the learned Subordinate Judge, | 
as they are before us, wére: (1) Whether 
any land in suit is covered by the sale 
deeds setup by the defendants and can ' 
they retain them after the redemption ‘of: 
the zarpeshgi lease ? (2) Whether the defen-- 
dants have occupancy right in any of the- 
plots in dispute ? j -3 


"The learned Subordinate Judge has 
answered the second question in the. 
negative. Regarding the first question he 
has held that the defendants established 
the identity of plots Nos. 188, 56, 143, 423, 
429, 446 and 527 with some of the lands 
covered by the’ sale deeds relied upon 
by them, but held that these lands were 
accession to the mortgaged (zarpeshgi) pro- 
perty and the plaintifis were entitled to 
them on payment of proportionate price 
which the defendants paid in respect of 
them. Hehas therefore passed a decree in 
respect of these plots in favour of the 
plaintiffs on condition of their deposit- 
ing Rs. 625-8-0 payable to the de- 
fendants. As I have said, no order has 
been passed in respect of the two 
plots Nos, 803 and £06 which though 
included in khata No. 20, and sub- 
ject-matter of the suit, were not claim- 
ed by any of the defendants, For the 
remaining plots he has given the plains 


tiffs an unconditional decree. He found 
plot No..59 to be covered by the sale- 
deed (Kx. G) but as this deed was after 
the zarpeshgi of 1905 he did not give 
the defendants any compensation in res- 
pect of it. The defendants have prefer- 
red this appeal. 
he main argument on behalf of the 
appellants has been to the effect that 
the learned Subordinate Judge has 
erred in holding that the lands pur- 
chased by .the defendants were an ac- 
cession to the mortgaged property. He 
has found that the defendants were 
members of joint family and therefore the 
whole family were mortgagees and that the 
lands were purchased by the family. This 
finding is attacked. It seems that by 
some mistake the learned Subordinate 
Judge did not formally exhibit a parti- 
tion deed of the family, dated March 
24, 1890. An application was made to 
us for exhibiting this document, and 
under our order, dated December 2], 
1934, we took this paper into evidence 
(Ex. Ap. B). This document is 
an old one and is torn at various 
places. In order to help us in reading 
tħe document we have also exhibited a 
certified copy of it which has been 
obtained -from the Registration Office 
(Ex. Ap. ©.) This deed clearly es- 
tablishes that the family of Arhat and 
Nageshwar separated so far back as 
1890 and were separate when the zar- 
peshgi lease of 1905 was obtained and 
also, at the time of the previous lease 
in 1896.. The finding of the learned Sub- 
ordinate Judge in this respect is not 
correct. This however makes no differ- 
ence in the relations of the parties. The 
leases were in the names of both Arhat 
and Nageshwar, the heads of the two 
families, and it is clear that each took 
the lease for the benefit of his own 
family. It was not denied by the defen- 
dants that the entire family of both the 
branches were interested in the lease nor 
was it claimed that the purchases of the 
lands were the personal acquisitions of 
Biseshwar and Arhat, Rather the two 
branches claim tke land as belonging to 
the respective families. It must there- 
fore be held that it was the lessees who 
acquired these occupancy lands during 
the term of their leases. The important 
term of the dease on which reliance is 
tei by the plaintiffs-respondents, ran 
thus : 
“Ib is further laid down that should the thika- 
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dars get the kasht land of any tenant sold for 
arrears of rent, and bring it into their posses- 
sion, it would remain as sir zirait, and I (mean- 
ing thereby the lessor) shall bring it into my 
possession on my paying the amount as given 
in the account and the sale certificate. If the 
thikadars take possession of the kasht land of 
any tenant by any other means, and if they con- 
vert the ridge of an ahar, etc., into their kashi. 
they shall cease to have any right thereto on the 
expiry of the term of the thika, and the same 
shall pass into the possession of me, i.e., the 
proprietor of the village.” . 


The term makes it perfectly clear 
that the defendants’ family cannot hold 
any land of any raiyat if they acquire 
it during the term of the lease. The 
sale-deeds occupy the following chronolo- 
gical position: Ex, F. July 16, 1900. 


Ex. E: June 22, 1901. Ex, O: July 
3, 1901. Ex, D: June 6, 1908, Ex. G, 
January 8, 1908. 

The defendants can have no right 


whatsoever in the land covered by Ex. 
G, as they purchased it during the con- 
tinuance of the last lease and also be- 
cause the sale was after s. 22, Bengal 
creed Act, was amended providing 
that : 

“A person holding land as an ijaradar or farmer 
of rent shall not, while so holding, acquire, by 


purchase, or otherwise, a right of .occupancy ‘in 
any land comprised in his ijara or farm.” 


In fact it was conceded by Mr. 5. 
M. Mullick as it was conceded before the 
lower Court that the defendants have 
absolutely no case in respect of the 
land covered by this deed. Exhibit D was 
after the lease of 1905. The lease was 
to commence from 1314 presumably from 
Asin (corresponding to September 1906). 
The term of the lease had not commenc- 
ed when this deed was taken. The 
other three deeds were of date prior to 
the last lease of 1905. The question for 
consideration therefore is what is the posi- 
tion of the defendants in respect of the 
lands covered by these deeds (Exs. C, 
D, E and F), It is contended on behalf 
of the appellants that there is nothing 
to skow that the previous lease contained 
terms like the one which I have ‘stated 
above. It is however clear from the lease 
of 1905 that it renewed the former 
lease with an additional zarpeshgi of 
Rs. 1,410, the former zarpeshgi being 
Rs. 3,60C and most likely the terms of 
the previous lease were similar to those 
of the one which was granted in 1905, 
Even if they were not so, the plaintiffs 
are entitled to claim, independent of the 
terms of the lease, that the acquisition of 
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the occupancy rights of the raiyats by 
the lessees (who were mortgagees) should 
be treated as- an accession to the mort- 
gaged property. Section 63, Transfer of 
Property Act, lays down that : 

“Where mortgaged property in possession of 
the mortgagee has, during the continuance of 
the mortgage, received any accession, the mort- 
Bagor, upon redemption, shall, in the absence of 
& contract to the contrary, be entitled as against 
the mortgagee to such accession,” 


Morigagee’s acquiring occupancy rights 
is an accession to the property. As the 
Jearned Subordinate Judge ‘has pointed 
out, the Jands must be taken to be 
non-transferable occupancy holdings of 
which the transfer can only be effected 
with the consent of the landlord, unless 
there is custom to the contrary. The 
mortgagees were at the time of these 
transfers exercising the power of the 
landlord and they consented to the trans- 
fer to themselves, Therefore they acquired 
these lands by exercising the power of 
the mortgagees and it must be held 
that they held these lands for the bene- 
fit of the mortgagors, subject to their 
being indemnified for the price paid. It 
has been contended before us on behalf 
of the appellants that these purchases 
were not accessions. First of all, it is 
argued that they were separate acquisi- 
tions of each of the two separated 
families and were kept apart from the 
leasehold property. Reliance is placed 
upon the fact that in the jamabandi 
papers the purchasers were shown as 
raiyats and rents realised from them 
for which receipts were granted. I am 
unable to accept this argument. Both 
the families were mortgagees. The 
mention of the purchasers as raiyats and 
grant of the receipts to them will not 
in any way affect 
plaintiffs. It was purely a family trans- 
action and they could show it in any 
way they liked. The zarpeshgi lease was 
taken by the two families. Both the 
families were therefore mortgagees. Both 
were bound by the terms of the deed 
and also by the law which governed 
their liabilities. The two families by 
acquiring occupancy lands separately can 
have no better right in them than what 
they had if they had acquired them 
jointly. 

This case seems to be on all fours with 
the case of Moghab Pande v. Ragho Pande 
(1), where it has been held that occupancy 


(1) 118 Ind. Oas, 314; A I R 1929 Pat, 720; Ind. Rul. 
(1929) Pat, 506; 10 P I T 865, 
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holdings are not transferable as a general 
rule ; they are transferable by custom or 
local usage, and therefore when a mortgegea 
in possession of a tenure purchases a non- 
transferable occupancy holding, the holding 
is an accession to the mortgaged tenure. 
There is no evidence in the case before us 
that in the village in question there is a 
custom of transferability of holdings with- 
out the consent of the landlord. Therefore 
it must be held that themortgagees acquir- 
ed the occupancy right by the exercise of 
their power as mortgagees. 

The learned Advocate for the appellants 
relied upon Sorabjce v. Dwarkadas Ranch- 
hoddas (2). In that case their Lordships 
dealing withs. 63, Transfer of Property 
Act, ands, 90, Trusts Act, held on the facts 
of that case that the acquisition by the mort- 
gagee was not an accession to the mortgag- 
ed property. In that case the mortgagee 
had acquired occupancy rights for his own 
benefit without availing himself of his posi- 
tion as mortgagee. The facts were these: 
One Rajaram mortgaged with possession 
in 1908 four annas of a certain village 
along with some other properties to the pre- 
decessors of defendants Nos.1to 4 of that 
suit. Twoout of thefour annas share of 
the village was subsequently sold to the 
mortgagees themselves in 1912; one anna 
was sold in Court auction and purchased by 
defendant No. 5, and the remaining one 
anna was acquired by the plaintiff who 
sought the redemption of the mortgage. 
The suit related totwo plots of the village 
only, namely, plots Nos. 451 and 452 for 
which redemption was disputed by the mort- 
gagees. Plot No. 452 was acquired by the 
mortgagees sometwo years before the mort- 
gage from a brotherof the mortgagor who 
also held a four annas share in the village 
and sold to the mortgageesthe full proprie- 
tary right in this survey number. After the 
mortgage of 1908 they obtained the tenancy 
right of that survey number from the tenant 
concerned. The tenant of survey plot 
No. 451 acquired the full proprietary right 
in that plot from Rajaram’s uncle, who hela 
the remaining 8 annas of the village and 
them sold it to the predecessor of the 
defendants Nos. 1 to 4 who had supplied 
funds for the acquisition. Their Lordships 
observed as follows : | 

“In their Lordships’ opinion these occupancy 
rights were acquired by the mortgagees of Raja- 


(2) 138 Ind. Cas. 557; A TR1932 P 0199-591 A 
366; Ind. Rul. (1932) P C245: 63 MLJ 116: 330 W 
N 947; (1932) M W N 864; 9'O W .N 798: 580 Lg 
65; 34 Bom. L R 1310; 36 L W 331; (1932) A L J 889; 
15 N L J 63 (P 0). . ; 
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‘ram's share, who were also co-sharers with him 
in the mauza, for their own benefit, and to give 
the plaintiff any claim: to them as the owner ofa 
‘one ‘anna share in the mauza, it was incumbent 
on him to show that they were acquired under 
Buch circumstances as to bring them within the 
provisions of s. $0, Trusts Act, No such case 
‘was set A in para. 10 and Sch. K of the plain- 
tiffs rejoinder in which these occupancy rights 
are claimed as accretions to tbe suit mortgage, 
Dno issues have been framed in regard to it and 
it has not been considered or decided in the lower 
‘Oourts.” - 

- -It is obvious that inthe case before the 
Judicial Committee the occupancy rights 
in the two plots were not acquired by virtue 
of the position which defendants Nos. 1 to 4 
held as mortgagees.. The next contention 
of the learned Advocate on behalf of the 
appellants has been that the appellants 
‘were not mortgagees: they were only lessees 
and therefore s. 63, Transfer of Property 
Act, has no application. I am unable to 
accept this contention, The lease of 1905 
clearly shows that the defendants were 
morfgagees of the village. The zarpeshgz 
lease may be a mortgage as well. No 
hard and fast rule can be laid down for 
deciding whether a particular transaction 
is a lease, pure and simple, or whether it 
is also a mortgage. The important crite- 
yion is whether there was a loan and the 
property transferred was as security for the 
payment of the principal or interest of the 
Joan: ‘The deed of zarpeshgi lease of 1905 
makés this perfectly clear. Rs. 3,600 was 
the-loan due to the lessees under a pre- 
vious zarpeshgi lease, and Rs. 1,400 was 
taken asloan atthe time of execution of 
the léase. Provision was made for the re- 
alisation of interest on Rs. 5,000 from the 
income of the village and the balance was 
to -be paid to the lessors. This Rs. 5,000 
1s spoken of inthe deed as rehan money, 
which clearly means mortgage money. 
The lessees were to remain in possession 
of the village till the loan was paid up. 
The money paid was not paid by a tenant 
to the landlord, but by a creditor to a 
debtor. 
lease of 1905 was not only a lease but also 
& mortgage. 


The earlier lease must also be held to 


have been a mortgage. Itis spoken of in 
the later deed aszarpeshgi lease and 
Rs. 3,600 is also spoken of as a loan. The 
term of the earlier lease was to expire in 
1912, but it appears that on account of 
non-payment of the money it continued and 
there must have been a stipulation that the 
lessees would continue in possession of the 


property till the loan is paid up. I there-. 
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fore hold that the defendants were mort- 
gagees under the previous lease also and 
they acquired the occupancy rights under 
deeds, Exs. ©, D, E and F as mort- 
gagees. Assuming however that they were 
not mortgagees but simply lessees, the posi- 
tion will be exactly the same as they ac- 
quired these occupancy rights by the 
exercise as landlord of the power of con- 
senting to the transfer of a non-transfer- 
able occupancy holding. Section 90, Trusts 
Act, runs thus: l 

“Where a tenant for life, co-owner, mortgagee or 
other qualified owner of any property, by availing 
himself of his position as such, gains an advantage 
in derogation of the rights ofthe other persons inter- 
ested in the property, or where any such owner, as 
representing all persons interested in such property, 
gains any advantage, he must hold, for the benefit 
of all persons so interested, the advantage so gained, 
but subject to repayment by such persons of their 
due share of the expenses properly incurred, and to 
an indemnity by the same persons against liabilities 
properly cqntracted, in gaining such advantage.” 

A lessee is a qualified owner of the 
property inasmuch as he exercises the 
power of the landlord during the continu- 
ance of his lease and can give his consent 
to transfers and therefore if he gains any 
advantage in derogation of the interest of 
the superior landlord he holds that 
advantage for the benefit of the latter. 
No doubt, the Trusts Act was enforce- 
ed in this Province in August 1913 
only and the acquisitions of the occupancy 
rights were before the Act came into 
force, but the principle enacted in the 
section is based upon the principle of 
justice and equity that no man can take 
advantage of his position to the detriment 
of the interest of another and if he does so 
he will hold such advantage in trust for the 
latter, (His Lordship proceeded to consider 
the question of identification of the lands 
in suit with the lands of the sale deeds, and 
continued). The decree of the learned 
Subordinate Judge will be modified. The 
plaintiffs will get an unconditional decree 
for possession in respect of plots Nos. 58, 
öl, 68, 80, 225, 415, 554, 871, 903, 913, 59, 
S03 and 806, There will also be a decree 
for mesue profits in-respect of these plots 
for the period not time-barred. They will 
also get a decree in respect of plots Nos, 32, 
183, 56, 143, 147, 184, 221, 421, 423, 429, 
446, 527,617 and 648 on condition of their 
depositing in Court to the credit of the 
defendants Rs. 1,154-10-3, less any amount 
which they may have deposited under the 
decree of the Court below, within two 
months from the receipt of the record by 
the lower Court, If they fail to do so, their. 
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-suit in respect of these plots will stand dis- 
‘missed. The order of the Oourt below in 
‘respect of the costs will be modified. The 
“plaintiffs will be entitled to only half the 
costs of that Court. The parties will bear 
their own costs in this Court. 

Dhavle, J.—I agree. 


De Decree modified. 


LAHORE HIGH COURT | 
Miscellaneous First Civil Appeal No. 
2012 of 1933 ; 
July 2, 1934 
4 Agua Harag, J. 
DHANI RAM-— JUuDGMENT-DEBTOR 
—APPELLANT 


VETSUS 
GANPAT RAI—-DEORER-HOLDER 
— RESPONDENT 
Civil Procedure Code (Act V of 1803), O. XXI, 
r 80—Sale, setting aside of —Irregularity—Connection 
. between irregularity and loss due to sale at low price— 
- Necessity of establishing, 

‘. Beforea sale can be set aside on the ground of 
- irregularity, a connection must be established between 
the.irregularity andthe loss to the judgment-debtor 
. On account of the sale of the property at a low 

price. 

Where there were no intending auction-purchasers 
; at the auction sale exospt the decree-holder himself, 

and it was very possible that this might have been 
` “due to the fact that the proclamation of sale did not 
‘ give the proper boundaries and was silent on the 
question of the estimated value of the proper- 


ty: l 
Held, that the sale should bs set aside and a fresh 


sale conducted after a proper sale proclamation is 
` drawn up and published. Roshan Lal v, Shanti Lal 
> (1), referred to. 


Mise. F. C. A.from an order of the Senior 


| Sub-Judge, Lahore, dated October 3, 
1933, 


Mr. Vishnu Datta for Mr. Nawal Kishore, 

for the Appellant, 

Mr. Fakir Chand, for the Respondent. 
Judgment.—This is an appeal by the 

judgment-debtor asking this Court to set 


aside the orderof the Court below confirm- ` 
certain property. ` 


` ingthe auction sale of 
The property, which was put up for sale, 
wasa o-18th share in a certain house. It 
appears that on November 12, 1931, the 
decree-holder made an application to the 
Oourt during the course of execution 
proceedings in which he gave the value of 
the share in dispute as between four and 
five thousand rupees. The application was 
supported by an affidavit. A 
held that but for some’ reason or other, 
` with which we are not concerned, it was set 
“aside. - Another gale proclamation was 


drawn upand the property was again put ‘ 
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up for sale. It was purchased by: the 
decree-holder for a sum of Rs. 850. The 
judgment-debtor has come up to this Court 
in appeal and has raised the objection 
that no proclamation for sale had been 
made. 

The learned Judge of the Court below 
has rightly held that, on the evidence 
before him, it is satisfactorily established 
that the proclamation was duly made. It 
was also argued that the property in 
reality was much more valuable | and has 
been sold at an inadequate price. The 


- learned Judge disallowed this contention. | 


The judgment-debtor, has filed an 
affidavit along with his memorandum of 
appeal in this Court alleging that certain 
points were urged before the Court below 
on which no finding has been recorded. 
There is no counter-affidavit filed by the 
other side and I ‘must, therefore, take it 
that the learned Judge of the Court below 
had not disposed of certain questions which 
had been raised before him. It is said 
that in the second sale proclamation no 
estimate of the approximate value of the 
property was entered although the decree- 
holder himself in his application dated 
November 12, 1931, had given the value of 
the property as between four and five 
thousand rupees. Again, the boundaries 
inthe east are not correctly given, _ Only 
the houses of Kishan Chand are mentioned, 
but these houses donot extend to the whole 
length of the eastern wall of the house in 
dispute, In my opinion the Court below 
ought to have dealt with these points in its 
judgment. In order to obviate the necessity 
of aremand, I have gone through the 
record and, in my opinion, the contention 
of the Counsel for the appellant is correct, 
These were undoubtedly irregularities in 
the sale. Iam fully aware that before a 
sale can be set aside on the ground of 
irregularity, a connection must be 
established between the irregularity and 
the lossto the judgment-debtor on account 
of the sale ofthe properiy at a low price, 
In the present case I find that there were no 
intending auction-purchasers at the auction 
sale except the decree-holder himself and 
it is very possible that this might have 
been due to the fact that the proclamation 
of sale did not give the proper boundaries 
and was silent on ihe question of the 
estimated value of the property. 

Under these circumstances I accept the 
appeal and, setting aside the order of the 
Court below confirming the auction sale, 
remand the case for afresh sale’ after a 
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up and published. In this view I am 
supported by the case Roshan Lal v. Shant 
Lal (1). But the orderis conditional upon 


the judgment-debtor giving security for 
‘making up 


the deficiency in case the 
property is sold at a price -less than that 
which it fetched on the last occasion. This 
security shall be filed in the Court below 


-within such time as may be fixed by the 
. presiding officer. ‘The appellant would get 
“his costs of this appeal. 


N. Appeal accepted. 
sg” 145 Ind, Cas, 125; A I R 1933 Lah. 186; 6 RL 
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BRooMPIELD AND Divarta, JJ. 
ABDUL SATAR KHAN KAMRUDDIN 


KHAN, In re 
Merchandise Marks Act (IV of 1889), s.15—Offence 
of infringement, a continuing one—Discontinuance 


. not proved—Time under s,15, when begins to run— 
. Penal Code (Act XLV of 1860), s. 482. 


Where the offence of infringement of a trade or 
property mark isa continuing one, and no discon- 


' tinuance is proved, time runs under s, 15, Merchan- 


r - 


dise Marks Act, from the first instance of infringe- 
ment, or from the first discovery of infringement, 
Ruppell v. Ponnusami Tevan (1), followed, Akshoy 


Kumar Roy Dey v. Emperor (4) and Nagendra Nath 


Saha v. Emperor (5), distinguished, 
“ [Case-law discuesed. ] 
Or. R. P. against an order of the Sessions 


` Jud ge, Sholapur. 


Messrs. C. H. Carden Noad and D. A. 


_ Tuljapurkar, for the Applicant. 


Mr. A. A. Adarkar, for the Opponent. 
Broomfield, J.—This is an applica- 
tion for revision ofan order of acquittal 


' made by the Sessions Judge of Sholapur 


in a case in which one Ratanlal Kishen- 
lal was convicted by the First Class 
Magistrate of Sholapur of an offence 
under s. 482, Indian Penal Code, i. e., the 
offence of using a false trade-mark or a 
false property mark. The allegation of 
the complainant was that the accused had 
used a property mark which had been in 
use by the complainant for a considera- 
ble number of years and to which he had 
established a right and that he had there- 


. by induced his customers to support that 


the bidis sold by him were the complain- 
ant's bidis. The Sessions Judge on ap- 
peal from the conviction did not go into 
the merits of the case at all. He acquitt- 
ed the accused on a preliminary ground 
that the prosecution was barred by limi- 
tation under s. 15, Merchandise Marks 
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Act, which provides that-no such prosecu- 
tion as is mentioned in s. 14 (and that 
includes a prosecution under s. 482, Indian 
Penal Code) shall be commenced after 
the expiration of three years next after 
the commission of the offence or one year 
after the first discovery thereof by the pro- 
secutor, whichever expiration first happens, 
Now, the charge in this case alleged the. 
use of a false property mark on July 24, 
1933, that being the date apparently on 
which it is alleged that a certain person 
was induced to purchase a packet of bidis 
bearing the alleged false property mark. 
But in the course of the trial it was 
admitted by the complainant that-he had 
come to know of the infringement of his 
property mark by the accused more than 
a year before this particular offence, and 
on that ground the Sessions Judge, fol- 
lowing a decision of the Madras High 
Court Ruppell v. Ponnusami Tevan (1), hag 
held that the prosecution was barred. 
The question raised in this revision 
application depends upon the construction 
ofs. 15, Merchandise Marks Act, the par- 
ticular point being whether the word 
“offence” as used in that section means 
ihe specific offence alleged in the charge 
or the first of a Series of offences when the 
offence as hereis a continuous one, There 
is no authority of this High Court upon 
the point, but the matter has been con- 
sidered by several of the other High Courts, 
and there is apparently a conflict of autho- 
rity. Ruppell v. Ponnusami Tevan (1), the 
case on which the Sessions Judge has re- 
lied, is very.much on all fours with the 
present case. The facts there were that a 
complainant had discovered in 1893 that 
goods were being sold marked with what 
was alleged to be a counterfeit trade- 
mark, and he called upon the person so 
selling to discontinue the use of the said 
mark and to render an account of the 
sales. The right to proceed further was 
reserved, but no action was then taken, 
In .1898, upon its being ascertained that 
the said trade-mark was being used, the 
prosecution was commenced. The Court 
held that, inasmuch as the complainant 
had not shown that he believed the use. 
of the alleged counterfeit trademark had 
been discontinued after his first discovery 
and complaint in 1893, the prosecution 
was time-barred unders. 15. Sothat the 
view taken by the Court was that “offence” 
in this section means the first of a series 
of offences, and there are certain observa- 
(1) 22 M 488, 


1935 . 


tions in the judgment.on which the Ses- 
sions Judge here has relied. Their Lord- 
ships said (p. 490*) : 

“Ordinarily the infringement of a trade-mark 
is rather a civil than a criminal wrong, but as 
civil proceedings may require much time and ex- 

.penditure to bring them to a conclusion, the 
Legislature, in its anxiety to protect traders, has 
allowed a resort to the Criminal Courts to provide 
a speedy remedy in cases wherethe aggrieved party 


. is diligent and does not, by his conduct, show that 


the case is not one of urgency. If, therefore, the 
‘person aggrieved fails to resort to the Criminal 
Courts, within a year of the offence coming to his 


' knowledge, the law assumes that the case is not 


one of urgency, and it leaves him to his civil 
remedy by an action for injunction.” 


This case has been followed in Burma, 
Mahomed Jewa v. Wilson 12 Cr. L. 
J. 246 (2J and also in Abdul Majid v. 
Emperor 17 Cr. L. J. 488 (3). The Coun- 


` sel who appears for the applicant has re~ 


` 
| 
| ‘ 
1 

[A 


` 
| 


_ specific goods or things. 


| alleged in the charge. 


lied in particular on two Calcutta cases: 
Akshoy Kumar Dey v. Emperor (4) and 
Nagendra Nath Saha v. Emperor (0). These 
cases do appear to support his contention 
that the word ‘‘offence” in s. 15 should be 
interpreted to mean the specific offence 
But possibly they 
can be distinguished. Akshoy Kumar Dey 
v. Emperor (4) was a case under s. 486, 
Indian Penal Code, which deals with the 
offence of selling, exposing or possessing 
The section, there- 
fore, differs to some extent from s. 482; 
which deals with the offence of using 2 
false trade or property mark, an offence 
which is in its nature continuous. In the 
second place in this case there was a 
finding of fact that the complainant had 
no knowledge of the previous user. 
Nagendranath Saha v. Emperor (5) was a 
case under s. 482, but there it was held 
proved that the accused had, after the 
first discovery of the offence, given an 
undertaking to discontinue the use of the 
trade-mark. In the present case the comp- 
lainant has no doubt alleged that after 
he discovered the infringement of his pro- 
perty mark he sent a notice to -the ac- 
cused and that the accused promised to 
discontinue the use ofit. But there is no 
proof of any such discontinuance, and the 
complainant has admitted in his deposition 


that he has no dccumentary evidence 
(4) 12 Or L J 246; 10 Ind. Cas, 787. 
(3) 17 Cr, LJ 488; 36 Ind. Cas. 168; AIR1917 
LB 149; 9 L B R31. 
(4) 320 W N 699; 114 Ind. Cas. 131; A I R 1928 
Cal, 495; 30 Cr. L J 252; Ind. Rul. (1929) Oal. 125. 
(5) 127 Ind. Cas, 555; 570 1153; A IR 
1920 Cal. 274; (1930) Cr. Cas. 354; 31 Or, L J 1927; 
34 O WN 339: 51 OL J 477; Ind. Rul. (1930) Oal £59. 
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such as he might be expected to have to 
show that there really was any discontinu- 
ance by the accused at all. Mr. Carden 
Noad has advanced the argument that a 
man may infringe a trade-mark, disconti- 
nue doing so on discovery,- and then re- 
peat the infringement after a year, in which 
case, if time runs from the original in- 
fringement, there could be no prosecution. 
This, it is suggested, would be absurd. A 
similar argument seems to have weighed 
with Ghose, J., in Nagendra Nath Saha v, 
Emperor (5). But if there is a proof of 
a discontinuance of the infringement, the 
limitation would not operate, even accord- 
ing to Ruppell v. Ponnusami Tevan (1). 
Moreover, on the other view, the section 
is really reduced to a dead letter. In 
that connection I may refer to Maho- 
med Jewa v. Wilson 12 Cr. L. J. 246 (2) 


where Twomey, J., says (p. 247*) : 

«The intention of the Legislature will be frus- 
trated if it is held that the owner of a trade- 
mark can stand by for several years while his trade- 
mark is being infringed continuously and then 
bring a criminal complaint in respect of some 
recent instance in which there has been infringe- 
ment, To interpret the section in that way would 
reduce jts provisions to 2 nullity, for it would 
entirely remove the bar of limitation axcept in 
cases where the series of infringements has actual- 


ly ceased.” f 

In the same case the Judge has laid 
stress upon the words “first discovery” in 
the section. Ha says (p. 248*): 

“The words “first discovery” cannot reasonably 
be applied to the last of a long series of similar 
offences extending without interruption throughout 
several years to the knowledge of the prosecutor. 
In my opinion, they can refer only to the first 
offence of the series which comes to his knowledge.” 


I agree that the better view seems to 
be that where the offence of infringe- 
ment of a trade or property mark 18 2 
continuing one, and no discontinuance. 15 
proved, time runs under 6. 15 from the 
first instance of infringement, or from the 
first discovery of infringement. Although, 
therefore, the matter is by no means free 
from difficulty, I am not satisfied that 
there are any grounds for differing from 
the view which the Sessions J udge has 
taken. That being so, we decline to inter- 
fere and the Rule is discharged. 

Divatia, J.—It appears from the evi- 
dence that from October 1, 1932, when 
according to the complainant himself he 
knew that his trade-mark was being in- 
fringed by the accused, to J uly 24, 1933, 
when according to him he discovered that 
a customer was misled on account ofthe 
use of this trade-mark by, the accused, 
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‘there has been a continuous use of this 
mark by the. accused. Under s. 15, Mer- 
' chandise Marks Act, limitation would 
` begin to run from the time when the com- 


_plainent made the first discovery of the - 


offence. Now the offence in this case is 
“the offence under s. 482, Indian Penal 
Code of using a false mark. It is true 
‘that in the complaint he alleges that he 
` first discovered the deception on July 24, 
` 1933, and according to him, limitation 
“ commenced from that time. But with re- 
` gard to the offence under s. 482, it would 
` be the first discovery of the use of the 
false trade-mark and not the first dis- 
‘covery of any deception practised upon 
“a customer on account of the use of such 
_mark that is to be taken as the starting 
. point. And on these facts, therefore, this 
case would be governed by the principle 
_of the ruling in Ruppell v. Ponnusami 
- Tevan (1) not only because the facts of 
- the present case are similar to those in 
-the Madras case but also becauss the 
. reasoning adopted in that case is to be 
preferred to the view taken in the two 
- Calcutta cases in Akshoy Kumar Dey v. 
: Emperor (4) and Nagendra Nath Saha v. 
Emperor (5). That view would ren- 
der s. 15, Merchandise Marks Act, al- 
- most nugatory if the complainant is at 
liberty to choose any act out of the con- 
-tinuous series of acts forming, to his know- 
ledge, the breach of the provisions of 
- s. 482. The reasoning of the Madras High 
` Court has been adopted by the Burma 
‘Court in Mahomed Jewa v. Wilson 12 Or. L. 
t J, 246 (2). Besides the Calcutta case of Ak- 
- shoy Kumar Dey v. Emperor (4) can be dis- 
. tinguished from the Madras case and the 
. present case on the ground that there it 
- was not proved that the complainant had 
- knowledge of the breach of the provisions 
. of the section before the complaint was 
filed. Here, however, the complainant has 
. admitted that he became aware of the 
use of his mark in October 1932. The 
: result is that limitation runs from Octo- 
- ber 1, 1932, and not from July 24, 1933. 

I, therefore, agree that the 
- should be discharged. 

N. Rule discharged., 


SIVAJI GOVINDA EAO V. N. N. C. T. 0. V. rI&M (MADR. 


Rule 


15810 
MADRAS HIGH COURT _ 
Appeal Against Appellate Order No. 17 
of 1934 


April 8, i 
KING 


SIVAJI GOVINDA RAO MOHITAY RAO 


SAHEB —APPELLANTS 
versus 
N. N. C. T. C. V. Fiem ar PATTUNNOL: 
KARA STREET, MANAMBUCHAVADT, 

TANJORE AND OTHERS—RESPONDENTS © 

Civil Procedure Code (Act V of 1908), s. 60 (n)— 
Allowance received by mortgagor as one of the term: 
of usufructuary mortgage — Whether exempt fron 
attachment in execution. 

Where the judgment-debtor had mortgaged all his 
properties by a usufructuary mortgage and as one o 
the termsofthe transaction was entitled to receiv 
an allowance of a certain amount per mensem : 

Held, that the annuity or allowance was not ex 
empt from attachment in execution of a decret 
against him. The fact that the allowance was hi 
sole means of support would not effect the question 
Har Shankar Prasad Singh v. Batjnath Das (l) 
Padmanand v. Rama Prasad (3) and Raja of Ramnac 
v. Subramanian Chettiar (3), followed. Subraya .v 
Krishna (5) and Palikandy Mahomed vy. Krishnai 
Nair (6), distinguished. 

A. against an order of the District Court 
of West Tanjore at Tanjore, dated Decem 
ber 5, 1933 and made in A. 8. No. 12 of 193: 
preferred against the order of the Court 
of the District Munsif of Tanjore, datec 
October 27, 1932, and made in E, P. No. 24 
of 1932 in O. 5. No. 4 of 1928. 

Messrs. A. V. Visvanatha Sastri and K 
Swaminatha Ayyar, for the Appellant. 

Messrs. N. Sivaramakrishna Ayyar and 
A. Balasubramania, for the Respondents. 

dudgment.—The appellant in this case 
mortgaged all his properties toa usufruc 
tuary mortgagee in 1918, and as one o: 
the terms of that transaction is entitlec 
to receive from him an allowance o 
Rs. 100 a month. He claims that thi: 
allowance, which he says is subject to < 
very large deduction on account of rent tc 
the mortgagee, is paid to him specifically 
for his maintenance and is his sole means 0: 
support. In E. P. No. 242 of 1932 a credito 
of the appellant sought to attach his righ: 
to the allowance. Appellant contendec 
that it was exempt from attachment unde: 
s. 60 (n), Civil Procedure Code. The firs 
Court up held this contention but on appeal 
the learned District Judge rejected it anc 
ordered execution to proceed. 

The determination of this question 
depends upon the meaning of the expres 
sion ‘right to future maintenance’. h 
its primary sense that expression mean; 
simply the right of one person to receiv 
from another board, lodging, clothing anc 
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the other necessaries of life. Clearly no 
creditor can prevent any person who is 
thus underan obligation to maintain his 
debtor from doing so. It is only when 
this obligation is so to speak, not metin 
kind, but in some commuted form that 
difficulties arise, The debtor is now 
entitled by agreement to receive periodical 
money payments with which to procure for 
himself the necessaries of life. Can those 
payments be attached? Appellant’s learned 
Advocate contends that so long as the 
‘allowance is not excessive, t. e., is not 
more than is required for maintenance, 
due regard being had to thestatus in 
life of the recipient, it isalways protected, 
no matter how the right first arose. On the 
other hand the view taken by the learned 
District Judge is that there must first 
exist the right to maintenance independently 
of contract, a right derived from the personal 
aw and personal relationship of the 
parties, and only when sucha right has 
“been commuted can protection be afford- 
ed. Where the right is created for the 
first time by- contract, it is always alien- 
able and subject to attachment. It seems 
tome from astudy of the authorities that 
of ee two views the latter must pre- 
vail. 

That the former view is too comprehensive 
becomes clear from an examination of the 
cases in which it has been held that 
allowances are not exempt from attach- 
ment. In Har Shankar Prasad Singh v. 
Baijnath Das (1) a vendor sold all his 
property tothe Court of Wards. The 
sale price was paid partly in cash, and 
partly in the form of an annuity. In Gopal 
Lal Seal v. F. J. Marsden (2) an annuity was 
bequeathed by will. Neither of these an- 
= nuities was held to he exempt. In 

Padmanantv. kama Prasad (3) a father 
sold propery to his son, and as part ofthe 
transaction it was provided that the son 
should pay his father an allowance of 
Rs. 4,000 a month. In Rajah of Ramnad v. 
Subramanian Chettiar (4) the Rajah of 
Ramnad mortgaged his zamindari and 
covenanted with the mortgagee that he 
should receive an allowance of Rs, 5400, 
a month. These allowances also were held 
not to be exempt. Now no doubt in three 
of these cases, the parties were rich men 
and the allowance were large, but there 
is nothing in these decisions which con- 

(1) 23 A 164. 

(2) 10 0 WN 1102. 

(3) 16 O L J 354: 17 Ind. Oas. 284. 


(4)52 M 465; 116 Ind. Cas. 827; 
120); 30L W 36. 
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fines the right of attachment toa portion 
only of the allowance. Noris there anyth- 
ingin s. 60 itself which provides that 
every judgment-debtor is entitled to retain 
a certain minimum income free from at- 
tachment, Special provisions are no noubt 
made for Government pensioners and 
certain salaried officials but a judgment- 
debtor who, for instance, depends solely 
for his Income upon investments is liable 
under s. 60 to have all his securities sold 
and so lose all his income. 

I come then to an examination of the 
other class of cases where allowances have 
been held either inalienable as 
personal property under s. 6 (d) of the 
Transfer of Property Act, (and therefore, 
not liable to attachment) or exempt under 
s. 60 (n), Civil Procedure Code, In Subraya 
v. Krishna (15), a widow surrendered her life 
interest in her husband’s estate to the 
nearest reversioner in return for a right 
of residence and the receipt of a certain 
quantity of paddy every year. This right 
was held to be inalienable. In Pahkandy 
Mahomed v. Krishnan Nair (6 )the Karnawan 
of the Malabar Tarwad who was deposed 
from this managership was allotted pro- 
perties and granted a cash allowance by 
the terms of afamily agreement for his 
maintenance. The allowance was held to 
be protected from attachment under s. 60 
(n). In Tara Sundari Devi v. Saradacharan 
Banerji (7) what was considered was a 
deed of gift by a father to his daughter 
by which Rs. 6,000 was paidina lump 
Sum, and an annual allowance of Rs. 600 
was granted. This allowance was held 
to be a personal and inalienable property 
exempt from attachment. ‘The decision 
depended upon the facts of the case, and 
particularly the intention of the grantor, 
who it appeared wished to compensate his 
daughter financially for marrying her to 
a husband withinadequate means. 


Now it is clear from an analysis of these 
three cases that all are concerned with 
family relationship, and the allowance in 
all of them were granted in recognition 
of some pre-existing right. There remains 
only one case to be considered, which is 
reported in Sunder Bibi v. Raj Indar Narain 
Singh (8) and again after appeal tothe 
Privy Council in Rajendra Narain Singh 


(5) 46 M 659; 73 Ind. Oas. 584; 45 M L J 533; A IR 
1924 Mad. 22; 19L W 6; 33 ML T 97, 

(6) 40 M 302; 34 Ind. Oas, 381; 30 M L J 361. 

(7) 12 OL J 146; 7 Ind. Cas. 80. 

(8)43 A 617; 63 Ind. Cas 181; 19 A LJ 64R; 3 UP 
LR (A) 109. 
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v. Sundar Bibi (9). There a younger brother 
was, by a family arrangement, granted 
certain villages‘in lieu of maintenance’ 
with a life interest in the income, and 
the right to full ownership if he should 
survive his elder brother. The High Court 
held that his property in the villages was 
saleable aud was not a right to future 
maintenance. It then, however, proceeded 
to give practical directions for the carry- 
ing out of the execution by a Receiver 
and suggested that provision should: be 
made from the income of the villages for 
the maintenance of the debtor, In appeal 
the Privy Council appears in -one passage 
to hold that the brother’s right to mainte- 
nance was not legally attachable under 
the Civil Procedure Code though it might 
be attached by way of equitable execution, 
but asis pointed out by Beaumont, O. J. 
in Secretary of State for India v. Bat Somi 
(10) the judgment of the Privy Council is 
a difficult one to interpret, and there is 
no clearly expressed finding that the bro- 
ther’s properly was a right to future 
maintenance. Even, however, if all doubts 
were removed on this point, this is still a 
case of a family agreement In which the 
undoubted rights in the family property 
which the younger brother possessed 
were provided for by the grant of a 
particular income. It is nota case of a 
right arising for the first time out of contract. 

Upon a consideration of all the cases 
cited before me, it will be seen at once that 
the only cases which really form anything 
like a close parallel to the facts with which 
I have now to deal were Har Shankar 
Prasad Singh v. Baijnath Das (1), Rajah of 
Ramnad v. Subramaniam Chettiar (4) and 
in a lesser degree Padmanand v. kama 
Prasad (3). In all these cases the provision 
for an annuity or allowance was made by 
a vendor or a mortgagor as part of the 
transaction by which he sold or morigaged 
his property, and as I have said in all 
these cases, the annuity or allowance was 
held notto be exempt from attachment. 
I can see no reason why I should not 
follow the decisions in disposing of the 
present case, and I accordingly agree with 
the view of the learned District Judge and 
dismiss this appeal with costs. 

A-N. Appeal dismissed. 

(9)47 A 365; 87 Ind. Cas, 295; 410 LJ 383;3 
Pat.-L R 142: 27 Bom L R 849; A I R 1925 P O 176; 
23A LJ 634; 49 M L J 244; 22 L W 284: L K 
6 A P-O 138: (1925) M W N 630; 521A 262; 30 O W 
N 818 (P O). : 

(10157 B 507; 146" Ind. Gas. 340; 35 Bom, L R 615; 
AIR 1933 Bom, 350; 6R B 153. 
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LAHORE HIGH COURT 
Criminal Appeal No. 1408 of 1934 
January 14, 1935 
CURRIE, J. 

HAROLD H. WATSON-— Accusrp— 
APPELLANT 
versus 
EMPEROR—RESPONDENT 

Criminal Procedure Code (Act V of 1898), ss. 297, 
208, 239—Charge—Judge discussing question of rea- 
sonable doubt and warning jury thatthey were them- 
selves to weigh evidence—Misdirection, if made out. 

Where in his charge, the Sessions Judge after 
summarising the exposition of the law to the jury, 
discussed the question of reasonable doubt “when 
dealing with the law in the caseand again at the 
close of the charge he warned the jury that “ they 
are themselves to weigh the evidence and to come 
to finding on facts on their own judgment ;” 

Held, that as far as the exposition of the law was 
concerned, there was no misdirection of the jury, 


Cr. A. from the order of the Sessions 
Judge, Lahore, dated July 30, 1934. 

Messrs. D. R. Sawhney and Kalandar Ali 
Khan, K. S, Public Prosecutor, for the 
Respondent, 


Judgment.—On July 30, 1934, a jury 
unanimously found the appellant Harold 
Watson, guilty of an offence under s. 420, 
Indian Penal Code. The learned Sessions 
Judge accepted the verdict and sentenced 
the appellant to five years’ rigorous im- 
prisonment. Watson has appealed from 
jail and has argued his appeal in person 
at some length. His contention is that 
he did not have a fair trial and that the 
learned Sessions Judge misdirected the 
jury on certain points and admitted certain 
pieces of inadmissible evidence. He 
further argues that the summary of the 
charge delivered to the jury is unduly 
brief. 

Before discussing the charge to the 
jury it will be convenient to set out the 
facts of the case as presented by the 
prosecution and the defence. According 
to the prosecution the appellant on the 
night of the April 18-19, 1933, went to the 
complainant Mr. Sondhi who was then 
Oanal Sub-Divisional Officer at Chichoke 
Mallian and fraudulently obtained from 
him the sum of Rs. 120 by represent- 
ing that he was an officer. of the Hydro- 
Electric Branch; he said that his car had 
been in collision with a bullock-cart and 
the carter and the bullock had been 
injured; he had agreed to settle the 
matter for Rs. 250 but had only Rs. 130 
and asked for the loan of the remaining 
Rs, 120. This was paid to him by the 
complainant but next day the complainant 
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became suspicious and reported the affair 
to the Police. 

The defence apparently did not deny 
that the complainant had been defrauded 
but contended that Watson had not been 
satisfactorily identified as the offender. 
A. defence of alibi was also raised .and 
‘evidence led in support of it. 

The law relating to trial by jury is 
contained in ss. 297 to 239, Criminal Pro- 
cedure Code. Section 298 deals with the 
duty of the Judge and s. 299 with that of 
the jury. Section 297 provides that onthe 
conclusion of the case 

“the Court shall proceed to charge the jury, 
summing up the evidence for the prosecution and 
the defence and laying down the law by which the 
jury are to be guided”. 

Further it is provided in s. 367 (5), 
Criminal Procedure Code that l 

“in trials by jury, the Court need not write a 


judgment but the Oourt of Sessions shall record 
the heads of the charge to the jury.” 


In addition to the specific provisions of 
thé Code of Criminal Procedure, the appel- 
lant and the learned Public Prosecutor 
have referred to a number of rulings. 
The more important of these decisions 
may be briefly referred to before examin- 
ing the charge. In Abbas Peada v, Queen- 
Empress (1), it was laid down that the 
Judge should explain the law and should 
exclude any inadmissible evidence. In 
Emperor v. Ikram-ud-Din (2), it was held 
that the Judge must explain the law and 
must discuss the defence evidence. In 
Rupan Singh v. Emperor (8), it was held 
that the Judge had failed to explain the 
law to the jury adequately. In Superin- 
tendent and Remembrancer, Legal Affairs 
v. Wilson (4), it was held that it is neces- 
sary that the charge recorded should be 
such as to convey sufficient information 
to the (High) Court as to the explanation 
of the law by the Judge and about the 
important questions of fact. The case 
reported as Asfar Sheikh v. Emperor (9), 
ig not in point as in that case there was 
clear misdirection in the charge. 

To turn to the charge in the present 
case, the appellant in his grounds of 
appeal has attacked it as inadequate and 
in a statement also filed mentions what 
he. considers were instances of misdirec- 
tion of the jury on the part of the learned 

(1) 25 O 736. 

RN A 318; 89 Ind. Cas 331; 15 ALJ 205; 18 Cr. 

(3)4 Pat.626; 91 Ind. Cas. 225; AI R 1925 Pat. 797; 
27 Or. L J 49; 7 PLT 239. 

(4) 30 O W N 693; 96 Ind. Cas. 270: 430 Ld 537; 
A I R 1926 Oal. 895; 27 Cr. L J 926, 

(5) 8 Ind. Oas, 52; 15 O W N 198. 
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Sessions Judge. The learned Sessions 
Judge has divided his charge into two 
parts. In the first he summarises his 
exposition of the Jaw to the jury. This 
appears to me.to be sufficiently detailed 
to make it clear that he did explain the 
law adequately and correctly to the jury. 
It is contended that he did not tell the 
jury that the benefit of the doubt should 
be given tothe accused. But it is clear 
that he discussed the question of reason- 
able doubt when dealing with the law 
in the case and again at the close of the 


charge he warned the jury that 

“they are themselves to weigh the evidence and 
to come to finding on facts on their own judg- 
ment.” 


Thus as far as the exposition of the law 
is concerned, there was, in my opinion, no 
misdirection of the jury, on the part of the 
learned Sessions Jugde. 

Before dealing with the second part of 
the charge relating to the summing up 
of the evidence, it will be convenient to dis- 
pose of grounds Nos.8 and 12 of the grounds 
of appeal. In ground No.8 it is urged that 
it was wrong for the Judge to have 
selected the European Jury on June 22, 
1934 [on the day he (the appellant) was 
being tried in another case] when the 
actual trial did not commence till July 
27, 1934. In bis arguments the appellant 
suggests that the jury may have been 
prejudiced against him by this procedure ' 
put I see no ground for that assumption 
and in my opinion there is no force in this’ 
contention. 

In ground No. 12 exception is taken to 
the fact that when the jury said they had: 
come to a decision by a majority of four 
to one, the learned Sessions Judge directed 
them to consider the case further with 
the result that they subsequently returned 
a unanimous verdict of guilty. I can see 
nothing objectionable in this procedure. 

To turn now to the second part of the’ 
charge dealing with the evidence in: 
which the learned Sessions Judge has 
given a summary of his summing up of 
the case to the jury, a perusal of the 
record shows that he brought to the 
notice of the jury the salient questions 
arising in the case and placed the 
evidence relating thereto before them, 
His actual words are not available. The 
appellant in his statement has alleged 
that in certain cases the learned Judge 
misdirected the jury. I did not consider 
it worth while after this lapse of time 
to call for a reply from the learned! 


174. 
Sessions Judge, as it would obviously be 
Impossible for him in the absence of a 
shorthand note to remember the exact 
words he had used in, what, I am informed 
by Mr. Kalandar Ali who appeared for the 
Crown in the Sessions Court, was a lengthy 
summing-up. It is clear that the case 
turned on the question of whether the 
appellant had been satisfactorily identified 
as the man who obtained the money from 
‘the complainant. The appellant's case 
was that the charge had been fastened 
on him because the Superintendent of 
Police noted on the First Information "I 
expect this is the celebrated Mr. Watson,” 
It was further urged that to support the 
prosecution case the identification pro- 
ceedings had been improperly carried out 
and the witnesses shown a photograph of 
the accused before being asked to identify. 
him in the jail. In these circumstances 
it is clear that the learned Sessions 
Judge could not avoid reference to the 
note of the Superintendent of Police on 
the First Information Report. There was 
no reason why the jury should not see 


the note which was on the record. This. 


disposes of the seventh ground of appeal. 


In the fifth and sixth grounds of appeal- 


it is urged that the evidence of Daulat 
Ram, Khushi Ram and others was wrongly 
admitted as they had failed to identify 
the appellant. A perusal of their evidence 
shows that it was clearly admissible in 
so far as it supported the complainant’s 
story of how the fraud was perpetrated 
though owing to their failure to identify 
him it was of little or no value in bring- 
ing home the charge against the appellant. 
1 hold that there was no reason for 
excluding the evidence of these witnesses. 
In the ninth ground of appeal exception 
_ is taken to the learned Sessions Judge’s 
questioning of the defence witness Grey 
as to his previous acquaintance with the 
prisoner. Ona pervsal of the record I see 
nothing objectionable in the questions put. 
The remaining grounds of appeal are of 
a general nature urging that the sum- 
mary of the charge is inedequate and 
that the admission of inadmissible 
evidence prejudiced the trial. In his 
statement and arguments the appellant 
. has referred specifically to two documents 
which he urges were wrongly admitted 
on the. record. The first is the chit 
giving name and address which it is 
alleged that he gave to the Sub-Divi- 
sional Officer, This obviously had to be 
admitted aş it was relevant to the 
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complainant’s evidence but no attempt 
was made to prove that it was in the 
appellant’s handwriting. The defence 
asked the appellant’s wife whether it. 
was in his handwriting and on her denial 
she was asked in cross-examination whe- 
ther he could change his handwriting or 
write’ with the left hand. In hisstatement | 
the appellant has objected to the learned 
Sessions Judge placing this suggestion . 
before the jury for their consideration. | 
I am unable to see why he should not 
have done so. The second document was 
a telegram which the actual culprit tried 
to send and the same remarks apply. 

In his statement the appellant also 
contends that his evidence regarding the 
alibi was not fully put to the jury but 
the charge clearly shows that the attention 
of the jury was directed to it and I can 
see no objection to the comment the 
learned Judge is alleged to have made. 
upon it. 

As regards the evidence of the defence 
witnesses regarding the identification.. 
parade, itis clear that this was put to the 
jury and even if the statements madeon 
this point by the appellant are correct, I- 
cannot see any ground for holding that 
this part of the case was improperly: 
handled by the learned Sessions Judge. 

The only other point calling for notice- 
is that mentioned in para. 9 of the statement: 
in which it is alleged that after the 
charge had been read the Judge in-: 
advertently started to read the further, 
charge under e. 75, Indian Penal Code, 
but was stopped by the Orown Counsel 
before he had said more than the words 
“and I further charge.” I am unable to: 
see how this prejudiced the accused, 

To sum up, after a?careful consideration 
of the grounds of appeal and the written 
statement filed by the appellant in the 
light of the evidence on the record, I see 
no ground for holding that the summary | 
of the charge tothe jury was inadequate. 
I can see no ground for holding that the 
learned Sessions Judge misdirected the 
jury or for holding that the trial of the 
appellant, was in any way unfair. 

In his supplementary grounds of appeal: 
the appellant has prayed for a reduction 
of sentence. I can, however, see no ground 
for interfering with the sentence 
imposed. 

I, therefore, dismiss the appeal. Appele 
lant to be informed through the Super- 
intendent of the Jail. 

N. Appeal dismissed, 


ions 

MADRAS HIGH COURT l 

Oivil Revision Petition No. 1940 of 1934 

March 6, 1935 

VENKATASUBBA Rao, J. 

RENGAM MAL — PETITIONER 
VETSUS 
VARADAPPA NAIDU AND ANOTHER— 
RESPONDENTS 

. Civil Procedure Code iAct V of 1908), O. XXI, 
rr. 58, 63—Transfer by debtor—Transferee's objection 
under 0. XXI, r. 58, allowed—Debtor subsequently 
adjudicated insolvent— Application by attaching cre- 
ditor to annul transfer, competency of—Omission to 
file suit under O. XXI, r. 83, effect of. 

Where a creditcr attached his debtor's properly 
and an order was passed against him under O. XXI, 
r. 58, Oivil Procedure Code, on the objection of the 
debtor’s wife to whom the debtor had sold the 
property and after the adjudication of the debtor 
as an insolvent,the creditor moved the Insolvency 
Court to annul tbe sale: . 

Held, that O. XXT, r. 68, Civil Procedure Code, 
did not preclude the creditor from applying for 
annulling the sale in insolvency proceedings, even 
though he had not filed a suit within one year, inas= 
much as the creditor was acting in a representative 
capacity in moving the Insolvency Court, and the 
disability under O. XXI, r. 63, is only a personal 
one. Donepudi Subramaniam v. Nune Narasimham 
(1), referred to. 


O. R. P. under s. 75 (1) of the Provin- 
cial Insolvency Act, praying the High 
Court to revise the order of the District 
Court of Chengleput, dated September 17, 
1934, and made in C. M. A. No. 24 of 1934 
(O. P. No. 49 of 1933, District 
Court, Trivellore). 

Mr. T. K. Sreenivasatatachari, for the 
Appellant. 

Mr. P. Krishnamachari, for the Res- 
pondents. . 


-Judgment.—The Insolvency Court was 


moved to annul a sale made 
by the insolvent in his wife's fav- 
our. No Offcial Receiver having 


been appointed, the application was made 
by a creditor and the question is, whether 
16 Was competent to make it. Before the 
insolvency petition was filed, this particu- 
lar creditor had filed a suit against the 
nsolvent and attached the property in 
question. The judgment-debtor’s wife 
intervened with a claim, which under 
J. XXI, r. 68, Civil Procedure Code, was 
allowed. The contention now put forward 
mi her behalf is, that the order made on 
he claim: petition having become conclu- 
jive under O. XXI, r. 63, as between her 
and the creditor, he is precluded from re- 
agitating the same matter in insolvency. 
[his contention is clearly untenable. 
Under Art. 11 of the Limitation Act, the 
suit prescribed by r. 63, should be brought 
within one yéar from the date of the sum- 


eee 
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mary order. Thè argumént is, that such 
asuit not having been brought, the order 
made on the claim petition has become 
conclusive as between the claimant and 
the attaching decree-holder. Butin bring- 
ing the suit under r. 63, the attaching 
creditor acts on his own behalf and by 
the decision in that suit only the parties 
to it are bound: Donepudit Subramaniam 
v. Nune Narasimham (1;; but in moving 
the Insolvency Court the applicant has 
acted in a representative capacity, that 
is to say, on behalf of the creditors gene- 
rally and the fact that the person who has 
moved, happens to be the creditor against 
whom an adverse order was previously. 
made is but an accident, It cannot be 
suggested that the application in question 
could not have been made by another 
creditor or by the Official Receiver had. 
there beenone. The fact is that the dis- 
ability is a personal one and the previ- 
ous order does not bar the right of the 
creditors tc re-agitate the question. That 
being so, the application to the lower 
Court, though made by the same creditor, 
was made by him in a different capacity 
and the objection, therefore, cannot pre- 
vail. 5 

The lower Court’s order is right and the. 
Civil Revision Petition is dismissed with 
costs. 

A, Petition dismissed 

(1) 56 M LJ 489 at pp. 502, 506: 119 Ind, as’: 


46; 29 L W 349; Al R1929 Mad, 323; Ind. Rul’. 
(1929) Mad. 878, 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Revision Petition No. 178 of 1°35 
May 28, 1935 
Mir AumaD, A. J.C. 
5 MOHR SINGH AND ANOTHER — 
PETITIONERS 
VETSUS 
Musammat GUJRI—Opposits Party 

Succession Act (XXXIX of 1925), ss. 373 (3), (4), 
375—Case not falling under s. 373 (3) or (4)—Court’s 
discretion to ask for security—Contingent right of 
reversioners, protection of. 

Where the case does notfall under sub-ss. 3and 
4, 8. 373, Succession Act, it is discretionary with the 
Courts to ask for security. It need not be usked for 
to protect the contingent rights of the reversioners 


Chinnaswamt Chettyar v. Ponna Ammal (1) and 
Kansilla Kuer v. Sulchdei (2), relied on. 
O. R. P. from an order of the Additional 


Judge, Peshawar, dated April 29, 1935, 
Mr. Q. Abdul Wahab, for the Petitioners. 
Messrs. Chela kam and Manohar Lal, 

for the Opposite Party. l 
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Order.—Jawahir Singh had three sons: 
Mohr Singh and Murli Singh by one 
wife and Harnam Singh by another. Har- 
nam Singh has died leaving a widow 
Musammat Gujri. Musammat Gujri has ap- 
plied for a succession certificate to recover 
the debts due to her husband. She is op- 
posed by the step-brothers of her husband 
who claim thatthe three brothers constitut- 
eda joint Hindu family and, that therefore, 
the widow had no right to recover the 
debis due to theco-parcenary. The trial 
Judge disagreed with the respondents and 
gave Musiummat Gujri the certificate pray- 
ed for. Mohr Singh and Murli Singh ap- 
pealed to. the District Judge without suc- 
cess. They have comeup on revision to 
this Court. 

I am not prepared to interfere in the 
concurrent finding of the two Courts be- 
low that Mohr Singh and. Murli Singh 
have not been able to provein these pro- 
ceedings that Harnam Singh was joint 
with them. The only point on which I 
had issued the notice was that perhaps 
it was desirable to take security from the 
woman under s. 375, Succession Act, The 
Counsel for the respondent has pointed 
out that the Court is bound to take se- 
curity where it has acted under sub- s. 3 
or sub-s. 4 of s. 373 of the Act. Sub- 
section 3, lays down that the Judge may 
grant the certificate to the applicant if 
he appears to be the person having prima 
facie the best title thereto in cases in which 
he cannot decide the right to the certi- 
ficate without determining the question 
of law orfact which seems to him to be 
too iatricate and difficult for determina- 
tion in a summary proceeding. Sub-s. 4, 
deals with cases in which there are more 
than one applicant and the Judge gives 
the certificate to one of them. Counsel 
has argued that in other cases it is dis- 
cretionary with the Court to take security 
or not, and that this case is one of them. He 
has urged that the Courts below have 
rightly exercised that discretion, 

A perusal of £. 375 clearly confirms 
the view propounded by the Counsel. The 
case before me does not fall under sub- 
ss.3 and 4, s. 373, and it was, therefore, 
discretionary with the Courts below to ask 
for security. I have to see whether they 
have exercised their discretion correctly. 
On giving the matter my careful conside- 


ration I have come to the conclusion that . 


the Courts below have not erred in omitt- 
ing to call upon the widow to provide se- 
curity, They hadcome to the conclusion 
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that the brothers had not succeeded in 
establishing the existence of a co-parce- 
nary. The brothers were, therefore, mere 
reversioners and there is ample authority 
for the view that security need not be 
asked for to protect the contingent rights 
of the reversioners : Chinnaswamt Chettyar 
v. Ponna Ammal 28 Ind. Cas. 638 (1) and 
Kansilla Kuer v. Sukhdei 74 Ind. Oas. 
761 (2). In the circumstances I refuse to 
interfere and dismiss the petition wilh 
costs. Pleader’s fee Ra. 32 

D, Petition dismissed. 

(1) 28 Ind. Cas, 638; AI R 1916 Mad. 740;2 L W 


352. 
- (2) 74-Ind. Cas, 761; A I R19?3 All, 579; 21 A LJ 
492, 





CALCUTTA HIGH COURT 
Special Bench 
Death Reference No. 7 and Criminal 
Appeals Nos. 192,193 and 195 of 1934 
September 6, 1934 
MUKERJI, PATTERSON AND GUHA, JJ. 
PRAN KRISHNA OHAKRAVARTY AND 
i OTHERS — ÅCCUSED— A PPELLANTS 
VETSUS 
EMPEROR— Opposite Party 

Penal Code (Act XLV of 1860), ss, 395, 396, 300, 
120-B — Dacoity — Gunners having lightmen to spot 
out persons—Shot fired only on lower part of body— 
Injury on stomach—Death — Held, there was ‘no in- 
tention to kill—Dacoity of the worst descreption— 
Deterrent punishment — Necessity of —Conspiracy— 
Mere evidence of association, tf sufficient for inference 
of conspiracy—Dyting declaration — Expectation that 
person making it would live and guard against 
saying something—Whether reason for disbelieving 
other statement in declaration. 

In the course of 8 dacoity it appeared that one of 
the dacoits focussed the rays of anelestric torch at a 
person and another fired at him with a gun, The 
injured died as a result of injury onthe stomach. 
Each of the gunners had a lightman attached to him 
to aid him in his operations. None was shoton the 
upper part of his body, and onthe other hand such 
shots as were inflicted were directed towards a com- 
paratively lower part. The flash of the torchlight 
was intended to spot out the victim and for no other 

urpose: 

Held, that the intention of the dacoits was not to 
kill but only to cause some injury as would disable 
the deceased from offering resistance either by his acts 
or bis shouts and the bodily injury was not sufficient 
in the ordinary course of nature to cause death and 
the first two clauses of s. 300, Penal Code, were ex- 
eluded. The accused were hence guilty not under 
8. ie but only under s. 395, Penal Code. [p. 186, 
col, 2, 

Held, also, thatas the dacoity planned and com- 
mitted was of the worst possible description, deterrent 
punishments were called for. |tbid.] 

Mere evidence of association is not sufficient to lead 
to an inference of conspiracy. [p. 18], col. 2.] 

Where it appeared that when a person made a 
dying declaration he expected that he would live and 
would therefore guard against saying something 


+ 


missioners have recorded in this case. 
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which would go to establish that he was negligent 
and so would make him lose his job. 

Held, that it was no reason for disbelieving his 
statement in the declaration regarding other 
matters. [p. 184, col. 1.] 


Messrs. Pugh, Nirmal Chandra Chakra- 
varti, Bijali Bhusan Sanyal, Girija Prosanna 
Sanyal, Sourindra Narayan Ghose, Sures 
Chandra Talukdar: and Radhika Ranjan 
Guha, for the Appellants. 

Mr. Ramani Mohan Banerji, 
Crown. 

Mukerji, J.— There are before us four 
criminal appeals and a reference under 
s. 3 (2), Bengal Criminal Law Amendment 


No. 


for the 


1.—Pran Krishna Chakravarti 
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(Supplementary) Act, 1925, read with 
s. 374, Criminal Procedure Oode, which 
have arisen out of atrial held by a Tribu- 
nal consisting of three Commissioners with 
Mr. E. S. Simpson, I. O. S., as President. 
The Tribunal was constituted for the trial 
of thirteen persons who were accused of 
offences falling within the First Schedule 
to the Bengal Criminal Law Amendment 
Act, 1925. Of these accused persons we 
are concerned with only ten, and their num- 
bers and names as also their convictions 
and sentences will appear from the follow- 
ing list: 


... Death under ss, 395/396, Indian Penal Oode.- Also convicted under 


ss, 395/120-B, Indian Penal Code. 


2,—Satyabrata Ohakravarti 
3.—Hrishikesh Bhattacharjy 
. 4.—Saroj) Kumar Basu Kf 
6 —Hari Pada Basu 

Code. 
7.—Prafulla Narain Sanyal 


.. 10 years’ rigorous imprisonment, under ss, 395/396, Indian Penal 
Also convicted under ss. 395/120-B, Indian Penal Oode. 
. Transportation for life under ss, 395/396, Indian Penal Code, 


Also 


convicted under ss, 395/120-B, Indian Penal Code. 


9 —Kali Pada Sarkar 

Code, 
No. 11.—Abdul Kader Choudhury 
. 19. —Kiron Chandra De sh 


.. 10 years’ rigorous imprisonment, under ss. 395/396, Indian Penal 
Also convicted under ss. 395/120-B, Indian Penal Oode. 
.. Transportation for life, under ss. 395/120-B, Indian Penal Code, 

.. Transportation for life, under ss 395/i20-B, Indian Penal Code, 


Also convicted under ss. 0t and 216-A, Indian Penal Code, 


Mo. 13 —Ram Krishna Sarkar 
Code, 


Ib will be noticed that in the numbering 
of the accused persons given above, Nos. 5, 
8 and 10 have been omitted. These three 
numbers were those of Asoke Ranjan 
Ghose, Sasadhar Sarkar and Lalu Pande, 
respectively, who after the charges were 
framed, pleaded guilty to the two charges, 
one under ss. 395/396, Indian Penal Code, 
and the other under ss. 295/12U-B, Indian 
Penal Code, that were framed against each 
of them and were convicted on their own 
pleas and were sentenced to undergo rigo- 
rous imprisonment for 5 years on each of 
the said charges, the sentences to run con- 
currently. 

At the very outset and before dealing 
with the case itself, we desire to acknow- 
ledge the immense assistance we have 
derived from the judgment which the see 
The 
case involved consideration of a multitude 
of events and incidents, which on account 
of their diversity, complexity and ramifica- 
tions are not quite easy to arrange: or re- 
member in their order, and spreading as 
they do over a wide area with simultaneous 
happenings at different places and as con- 
cerning different individuals or groups of 
individuals, present no inconsiderable 


' difficulties as regards their proper and cor- 


rect appreciation. But the learned Com- 


“Missioners have been able, in their judg- 


Lo8—23 & 24 


direction, then 


, 10 years’ rigorous imprisonment, under ss 395/396, Indian Penal 
Also convicted under ss, 395/:'20-B, Indian Penal Code, ` 


ment, to present the case in all its details 
with perfect accuracy and perspicuity. and 
to note every point in it, which may con- 
ceivably be worth considering, in its true 
perspective and with an amount of fairness 
and reasonableness which deserves to be 
highly commended. For the purposes of 
the case, in the form in which it has come 
up for consideration and in view of the 
limited nature of the controversy that exists 
at the present stage, only a bare outline of 
the prosecution case and not too many of the 
details need be set out. 

For our present purposes if would be 
sufficient to give the following account of 
the locality with which this case is concern- 
ed. Hili is an important station on the 
Eastern Bengal Railway, Northern Section, 
crossing the Padma in the course of its up- 
ward journey—the Up Darjeeling Mail passes 
through stations, some of which in their 
order are Paksey, Santahar, Akkelpur, 
Jamalganj, Joypurhat, Panchbibi, Hili, 
Charkai, Phulbari and Parbatipur. Char- 
kai is the Railway Station for Birampur 
which plays 1 considerable part in this 
case. Between Hili and Charkai the 
railway line scrossed Eto W by aroad 
called Ghorag hat Road which then proceeds 
for a certain distance in amnorth-westernly 
northwards and finally 
north-westwards again to theriver J umng 
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which is crossed by a ferry. Before reach- 
ing the ferry-ghat the Ghoraghat Road 
meeis another road which runs northwards 
and eastwards from the junction point, 
crosses the railway line and leads to the 
village of Palabari. After crossing 
the ferry the QGhoraghat Road runs 
in a onorth-westernly direction and 
passing through several villages 
of which one is Chintamon, leads to 
a village called Samjia and reaches a ghat 
in that village where there isa ferry for 
crossing the river Atrai. 

In the charge of conspiracy on which all 
the accused persons were tried, the venue 
of the conspiracy was stated as Birampur, 
Palasbari, Panchbibi and other places, and 
the object of the conspiracy was set out. 
as being to commit dacoity at Hili Railway 
Station, and the period was stated as bet- 
ween October 24, and October 28, 1933. 
The charge of daccity with murder was 
sgainst eight out of the ten accused per- 
sons, viz, with the exception of Kiran 
Chandra De and Abdul Kader Choudhury, 
related to an incident of October 28, 1933, 
viz, a dacoity at the Hili Railway Station 
in the course of which one Kali Charan 
Mahali, mail peon of the said station, was 
alleged to have been killed with a shot 
gun. The other two charges framed at the 
trial were against the accused Kiran 
Chandra De alone and were under s. 216-A, 
Indian Penal Code, and s. 201, Indian Penal 
Code, the former charge relating to the har- 
bouring of some of the offenders both before 
and after the dacoity, and the latter charge 
alleging that the said accused had caused 
the disappearance of a bundle containing 
daggers, shirts and other articles, with the 
intention of scréening one of the offenders, 
namely Sasadhar Sarkar, fiom legal punish- 
ment. 

So far as the charge of conspiracy is 
concerned, put quite briefly, the prosecution 
case is the following: The object of the 
conspiracy was to commit, for certain re- 
volutionary purposes, a dacoity at the Hili 
Railway Station with a view to secure the 
contents of the postal mail chest in which 
the mail bags which arrive by the Down 
and the Up Darjeeling Mails are deposited 
and remain until day-break when they 
are despatched or distributed ; the schedul- 
ed time for such arrivals being 00° 25 hours 
and 02°15 hours, respectively. (His Lord- 
ship then dealt with the prosecution 
story leading to the occurrence and con- 
tinued.) Wee shall now, in a few 
words, give an idea asto the nature- of 
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the occurrence which forms the subject- 
matter of the charge of dacoity with 
murder, The topographical details of 
the. Hili Railway Station and of its im- 
mediate surroundings, together with the 
distances between some of the main spots 
of the occurrence are to be foundin the 


map Ex. 69. The platform runs 
north and south and lies by 
the east of the station building and 


a passenger shed, the latter being adjacent 
to the south of the former. On the north 
and east of the station building and cover- 
ing apart of the width of the platform is a 
verandah. There is an entrance to the 
passenger shed on the side of the platform 
and an exit onthe side opposite leading to 
a road called the Station Road which lies 
on the west of the station and runs north 
and south and leads up to the quarters of 
the Station Master and of the Assistant 
Station Master on the north, the quarters 
of the former standing on the east of those 
of the latter. By the west of this road 
there is a slope, and on the land on the lower 
level on the west of the slope there are some 
huts. ; 

The story is that the raiders advanced 
towards the station at a double march, the 
gunners opening fire, and entered the 
platform at its northern end. The mail 
bags had been put into the mail chest—a 
large box secured by two locks— placed just 
outside the station rooms and underneath 
the verandah. The mail peon Kali Charan 
was lying on a cot to the immediate east of 
the mail chest, and his assistant Jitendra 
Kumar De was lying on the mail chest 
itself. Kali Charan was seized, and the keys 
were demanded of him and a struggle 
ensued and somehow or other Kali Oharan 
freed himself and shouted inthe name of 
the Government that the mail chest should 
not be opened and began to run towards 
the south. Atthis time one of the gunners 
who had taken up a position on the plat- 
form to the south of the station building 
aided by the flash of a torchlight cast by 
his lightman shot at him with a shot gun. 
KaliCharanran out of the platform by the 
entrance gate of the passenger shed and 
went out to the road and continued running 
northwards. He staggered down the slopé 
and fell in front of the hut of one Algu 
Bunia, but got up again and ran forward 
a further distance of 40 feet and then 
dropped unconscious. The assitant Jitendra 
Kumar De was attacked and Pran Krishna 
presenting a pistol at him demanded of him 
the keys and on his refusal to part with 
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them -was beaten and kicked into the 
Station Master's room where he fell down, 
the keys being snatched away from him. 
A cooly Satis Sheik who was asleep in the 
booking office was seized and pushed out 
intothe verandah and struck with an iron 
rod, and when he was inside the passenger 
shed in his attempt to run out was shot on 
the left leg. 

Another cooly Panchu Biswas who was 
also sleeping on the booking office was 
roused from his sleep, beaten and pushed 
out into the platform and then out of the 
passenger shed, and while there, was shot 
at with the aid of the light of a torch. A 
third cooly Harijuddin Mondal, who was 
sleeping on the verandah and close to the 
mail chest wasawakened, threatened with 
a dagger and told to go away, and, while 
he was yet on the platform, the beam ofa 
torchlight was flashed on him and he was 
shot at, at close quarters. Ismail Sheikh, 
another cooly, was sleeping on the north of 
the mail chest. He was awakened before 
Kali Charan was shot and so was able to 
see the stiuggle between Kali Charan and 
his assailants. He cried out, andon that 
he was fired at by somebody from the north 
of where he was, torchlight being similarly 
cast upon him as in the case of the others. 
Another Railway employee, one Jadu- 
bangshi Singh, wassieeping in his quarters 
on the west ofthe Station Road. He was 
awakened by the reportsof guns and think- 
ing that an accident had occurred was 
about to proceed to the station when ata 
point on the Station Road close to his house 
a torch was flashed on his. face and he was 
fired at from the direction of the platform 
a pellet striking him on his left eye. The 
signal cabin is situated immediately to the 
north of the stalion building, and in it 
were the cabinman Kam Lakshan Tewari, 
a pointsman and a porter. Ram Lakshan 
suggested that he and his companions 
should go out, but two of the raiders, one 
with a gun and the other with a torchlight, 
threatened to kill them if they failed to 
remain quiet. The Station Master who 
was asleep in his quarters was awakened 
by a watchman and on going outside saw 
the beams of torches and heard the reports 
of guns. He brought out his gun and fired 
three cartridges whereupon 4 or 5 shots 
were fired towards him from the direction 
of the platform and some of the pellets 
fell upon the walls of the Assistant Station 
Master’s house. 
the mail bags and other articles in it were 
taken out, and the forms-almirah and the 
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ticket. chest were broken open, and the cask 
which was in the jron safe was removed, 
Some of the instruments of communication 
were damaged and put out of action. With 
the booty, which in cash and property is 
said to have been valued at Rs. 4,624, the 
raiders then left, marching towards 
Charkal, 

The party after proceeding along the 
Railway track up to acertain point halted 
and threw away superfluous articles of no 
value, and then proceeded by the Ghoraghat 
Road for a certain distance and thereafter 
again halted and changed themselves into 
ordinary clothing and packed up their 
things in bundles. One of the 14 men who 
had formed the party had in the meantime 
dropped out and the party consisting of the 
remaining 13 then split itself into three 
groups, viz., (1) Pran Krishna, Satyabrata, 
Hrishikesh, Saroj, Hari Pada, Prafulla and 
Asoke; (2) Lalu, Bejoy, Ram Krishna and 
Sajadhar, and (3) Kali Pada and Anil. 
Group (1) was to proceed towards Samjia 
with a view to go to Dinajpur. Group (2) 
was to be led by Sasadhar who was to send 
Lalu, Bejoy and Ram Krishna to Patiram 
by cart, and a small amount of money was 
paid to Bijoy for his labours. And as 
regards group (3), Kali Pada was to send 
Anil, who was too much fatigued, to Gour 
Pal's house at Birampur. 

The entire party then proceeded along the 
Ghoraght Road, short distance, when Pran 
Krishna having remembered that he had 
left his shoes at the place where be had 
changed his clothing Kali Pada was sent 
back to fetch the shoes. At some point 
where the Ghoraghat Road meets the 


- Palasbari Road, the three groups separated. 


Group (1) proceeded towards Samjia; Group’ 
(2) proceeded towards Palasbari where 
Sasadhar had a residence, and of Group (3) 
Anil was left sitting and to await the return 
of Kali Pada with the shoes. It would be 
a long history to pursue the thread of the 
narrative in order to set out the details of 
the events that happened in the journeys 
of these three groups of accused persons, 
Besides, for the purposes of the questions that 
we have to consider, such details, though 
interesting in the extreme, would hardly 
have any relevancy. It would be quite 
sufficient for our purposes to state only a 
few of the events that ultimately transpired. 
Information of the occurrence having in the 
meantime been communicated tothe proper 
authorities, a trap was laid and very 
cleverly managed, with the result thatthe 
seven persons who formed .Group (1) toge- 
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ther with the arlicles they were carrylog 
Including the bundle containing the Hili 
Railway Station cash, were capture) on the 
evening of October 28, 1933, at the Samjia 
ferry-ghat when the said persons were 
about to cress the river. Amongst the 
articles found with them and seized were 
the two shot guns, therevolver, the pistol, 
cartridges, daggers and some postal and 
other articles. Group (2) arrived at 
Sasadhar’s residence at Palasbari and there 
the idea of sending the other three to 
Patiram was abandoned. Ram Krishna 
left in the afternoon for Chak Basanta where 
he had a relation named Debendra Nath 
Choudhuri. Lalu and Sasadhar met Kiran 
in the afternoon. Satyabrata had made 
over to Sasadhar a bundle containing some 
Khaki shirts, daggers, torches, etc., and 
this bundle was now made over to Kiran 
by Sasadhar who also made over Lalu to 
the charge of Kiran. Laler on the same 
day Anil having arrived, Kiran put. Lalu 
and Anil at the Charkai Railway Station 
into a irain which took them towards 
Santahar. Bijoy also took downa train 
from Charkai. Lalu was arrested at 
Naogong on the morning of the 29th. 

He led the Police to Sasadhar’s house at 
Palasbari where Sasadhar was arrested on 
the 30th.,; Anil and Bijoy, as already stated, 
are absconding. As regards Group (3) it 
is only necessary tosta’ethat Kali Pada and 
Ani] had been to Birampuri early in the morn- 
ing of the 28th and that Kali Pada was 
arrested at Phulbari on the morning of 
November 1. To complete the chain of 
narrative, a few more facts require to be 
stated. Lalu’s confession was recorded by 
the Magistrate on November l and Sasad- 
hars on November 2, Lalu and 
Sasadhar were taken by the Police to 
Panchbibi and there Sasadhar led the 
Police to the house of Abdul Kadar which 
was searched. Abdul Kadar was not present 
there at the time and was eventually 
arrested on November 14, in the town of 
Bogra. Asoke’s confession was recorded 
on November 0. The bundle which Sas- 
adhar had made over to Kiran was found 
on a search, and Kiran was arrested on 
October 380 at  Birampur and his 
confession was recorded on November 17. 
Ram Krishna is said to have made an 
extra-judicial confession to his relation 
Devendra Nath Choudhuri and later on 
again to one, Sashi Bhusan Sarkar; and 
the latter theraupon turned him out of 
his house. Information received from these 
two persons led the Police to go to Ram 
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Krishna's house at Noapara on November 
2i, and on the same day he was arrested. 
On November 26, Ram Krishna made @ 
confession. Asoke, Sasadhar and Lalu 
stuck to their confessions at the trial and 
were, as already stated, convicted and 
sentenced; and thereafter they were exa- 
mined as witnesses on behalf of the 
prosecution, At the trial Kiranand Ram 
Krishna retracted the confessions they had 
made. It is necessary to ‘state now what 
happened to Kali Charan and the other five 
injured men. On the morning of October 
28, they were all taken on train to the 
Railway Hospital at Parbatipur and there 
they arrived, Kali Charan in an unconscious 
condition, 

The Medical Officer in charge of that 
hospital examined and gave the first treat- 
ment to the injured persons. Jadubansi 
was found to have two lacerated punctured 
wounds just below the lower lid of the 
left eye and an ecchymosis near about 
the spot. On the next day he was sent 
to the Railway- Hospital at Saidpur where 
he remained until November 23. Thereafter 
he was sent to the Medical College Hospi- 
lal in Calcutta, and there, after receiving 
treatment as an outdoor patient for three 
days, was admitted into the eye ward on 
December 1, and was discharged on Decem- 
ber 29. He has completely lost the sight 
of his left eye. At the Parbatipur Railway 
Hospital, Panchu and Satis were each found 
to have got a punctured wound on the left 
leg and from it an S. S. G, pellet was 
extracted in the case of each, They were 
sent to the Civil Hospital at Dinajpur .on 
the next day and after being treated there 
were discharged on 17th and December 3, 
respectively. Theinjuries on Kali Charan, 
Harijuddin and Ismail were found to be 
more serious than those of the others. The 
Parbatipur Hospital Medical Officer found 
Kali Charen suffering from multiple punc- 
tured wounds and extracted 2 S, 5.. Q. 
pellets from his person. Harijuddin was 
found to have 53 punctured wounds and 
from his person 4 B, B. pellets were extract 
ed. Ismail had two punctured wounds on 
the right thigh and from him was extracted 
18. 8. G. pellet. At 11 a. w., that. is 
to say after being in hospital for about 
three hours, Kali Charan regained con- 
sciousness and then his dying declaration 
(Ex. 8C) was recorded by the Sub-Registrar 
of Parbatipur. At 8 p. m. the same even- 
ing these three injured- persons . were 
sent to Caleutta by the down North Bengal 
Express in a third class compartment 
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emptied of passengers, and on arrival in 
Oalcutta the next morning were taken to 
the Campbell Medical Hospital. At: 10-40 
A. m. on the 29ih an operation was per- 
formed on Kali Charan, but he succumbed 
at 7 P. m. the same evening. Harijuddin 
and Ismail were X-rayed and though in 
the body of the former a large number of 
pellets were detected it was considered 
risky to try toextract them. They remained 
in the Campbell Medical Hospital as in-door 
aa, till their discharge on November 

5. 

The above in a skeleton form is the 
case for the prosecution, and this case 
with the exception of a few matters, 
which are of very minor importance and 
do not really affect the question of the 
guilt or innocence of the accused persons 
has been considered by the Commissioners 
as proved. Before us it has not been 
disputed on behalf of any of the accused 
persons that there was a dacoity of the 
nature alleged, that the mail chest was 
rifled and railway cash, ete., were taken 
away by the culprits. Furthermore, most 
of the findings of the learned Commissioners 
on which they have based their order as 
regards the convictions of the accused 
pers.ns have been expressly admitted on be- 
half of the accused persons as unassailable. 
and this Court asa Court of Appeal, has 
not been asked to go behind those findings. 
This position, which the Advocates for the 
accused have thus adopted, has reliev- 
ed us of the necessity of dealing 
wilh the case in all its details and has 
immensely reduced ils compass. We propose, 
therefore, to deal only with such points 
In controversy as are relevant at the pre- 
Sent stage. 

An argument which was put forward 
by Mr, Girija Prasanna Sanyal for the 
first time in the course of his reply has 
got to be noticed at the outset, because 
it purports to suggest that the procedure 
adopted was vitiated by a fundamental 
irregularity. The argument is that the 
Commissioners were not justified in con- 
victing and sentencing the three confess- 
Ing accused, Asoke, Sasadbar and Lalu, 
on their own pleas and then allowing them 
to be examined as witnesses for the pro- 
secution. It was said that when the charges 
were framed and the accused persons were 
called upon to plead, there was really no 
evidence on which a charge under ss. 395 
and 396, Penal Oode, could rest, and that 
the pleas of the said three persons should 
not have been accepted and on such pleas 
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their conviction should not have followed 
It was also said that by accepting the © 
pleas the Commissioners held that the 
offence of dacoity with murder was 
established and so the present accused 
persons were prejudiced. We find that the 
charges were framed after the first 63 
witnesses for the prosecution had been 
examined. It appears, however, that at that 
stage sufficient evidence had already been 
recorded to make out a prima facie case 
that there was a dacoity and that Kali 
Charan had received in the course of the 
dacoity injuries which resulted in his 
death. In our opinon, therefore, it cannot 
be said that the charge under ss, 399 and 
396, Penal Code, was framed on no evi- 
dence. So long asthat isso, the accused 
persons whose cases are before us can 
have no grievance, for it is no concern of 
theirs whether the other three accused 
persons should or should not have been con- 
victed of their own pleas. i 

Amongst the general arguments ad- 
dressed on behalf of the accused persons ° 
we shall now notice two: First, about the 
necessity of independent corroboration in ` 


material particulars in respect of the: 
evidence of the three persons, Asoke, 
Sasadhar and Lalu, and also of the 


evidence of such persons, who although 
they may not have participated in the 
actual offences with which the accused 
persons have heen charged, are persons’ 
who inthe eyeofthe laware regarded as 
accomplices or are no better than ac- 
complices; and second, about the caution 


“to be used in basing a conclusion as to 


conspiracy upon the evidence of witnesses’ 
who speak to the association of different 
accused persons, because it is manifest that 
mere evidence of association is not sufficient 
for an inference of conspiracy. The view 
which the Commissioners have taken as 
regards these matters is absolutely sound, 
and nothing in their judgment has been 
shown to which any the slightest exception 
may be taken. The law has been cor- 
rectly stated and also rightly applied. 
Indeed, the elaborate arguments that 
have been addressed on these matters 
have ultimately resolved themselves into 
a question of sufficiency of evidence to 
sustain some particular charge against 
some particular accused: and nothing else. 
The association at the bases at Bairampur 
and at Panchbibi, the journey of Asoke 
and Saroj on bicycle to Bairampur on 
October 21, the association of Satyabrata 
and Ram Krishna at Jamalganj and their 
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departure from Jamalganj on that night 
for Hili, the boarding of the train to Hili 
at Panchbibi by Abdul Kader Choudhury 
and several others, the assembly on the 
bank ofthe tank ab Sukra, the journey 
back to Panchbibi after the idea of raid 
was abandoned, and the events of Octo- 
her 25,26 and 27,up to the point when 
the dacoity was actually committed have 
all been discussed by the learned Com- 
missioners in great detail, pointing out what 
corroboration there is and what corrobora- 
tion is wanting and the effect of such 
corroboration or its absence. The con- 
clusions arrived at by them are clear and 
convincing to a degree. The significance 
and importance of each single factor cir- 
cumstance have been noted with meticu- 
lous care and appreciated at its real worth. 
The finding of the Commissioners that the 
conspiracy alleged on behalf of the prosecu- 
tion has been satisfactorily established and 
that the overt acts alleged to have been 
committed in pursuance of the conspiracy 
have also been proved beyond doubt isa 
finding which cannot and indeed has not 
been challenged. 

By far the most important argument 
that has been addressed to us on behalf 
of the accused persons was that Kali Charan 
and the other five persons were not shot at 
by any of the persons who committed the 
dacoity or on the platform itself, but 
that the gunshot injuries inflicted upon 
them were caused by shots fired from 
the gun which was fired by the Station 
Master. This argument was at times 
elaborated a little further by sug- 
gesting that several other persons 
also residing in the locality had guns 
in their possession and they must have 
fired them in order to seare away ihe 
dacoits who were on the platform and who, 
if they fired at al], did in fact fire only 
blank cartridges. In putting forward this 
argument the parties have really asked us 
to ignore positive evidence on the record, 
which is neither unreliable nor in fact 
improbable but is on the other hand highly 
probable, and to proceed upon certain 
suppositions in support of which there is 
not an iota of proof but which are said 
to be items of probabilities which should 
not; be overlooked. The argument, put in 
a nutshell is as follows: Kali Charan had 
two wounds on the upper part of the right 
forearm, which might have been caused 
by one shof, one being the wound of 
entry and the other of exit. He had 15 
other wounds, 8 on the right side in the 
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lower part of the chest and abdomen 
distributed in a circular group over an 
area of 41" x 31" and 7 on the back of the 
right side similarly distributed over an 
area of 5° x 4," the group of 8 being 
wounds of entry and the group of 7 being 
wounds of exit. And the doctor who per- 
formed the autopsy extracted anS.8. G. 
shot which had been lodged in the large 
intestine. There are 17 such shots ina 
cartridge. The Arms Expert, when the 
spread of the 8 shots was putto him in 
his ¢xamination-in-chief, said that he 
would opine that Kali Charan had been 
fired atat a range of 30 yds; certain 
other answers were given by him later 
on, some to the Court and others to the. 
eross-examining Advocate, which have been 
recorded in the following words: 

“To Court.—A group of 8 shots onthe right side 
of thelower part of the chest and abdomen and 
a group of 7 shots on the back of the right side 
of the loin could not be caused by the firing of 
the same cartridge unless the latter were wounds 
of exit. 

Cross-examined.—They could have been caused 


by the firing of the same cartridge if the firing took 
place from the side, 

(The witness is here asked to open a 12 bore: 
S. S. G. cartridge and count the number of shots, 
He does so and it is found that there are 17 shots 
in the cartridge), 

To Court.—lf it be taken that the two groups 
mentioned above plus a further group of 2 shots 
were all caused by the firing of the same car- 
iridge, the range, in my opinion, must have been 
less than 15 yds. whether the barrel through 
which the shots were fired was within cylinder 
or choke. Jt is possible at that range to find shots 
in two groups, one being 8 aud the other 7 shots, 
with 2 shots in between, not forming a part of either 
group. 

Cross-examined.--lf the two groups, one of 8 and 
one of 7 were caused by different cartridges then the 
group of 7 would have been caused from a range 
of 80 yds. I would mot say that they could have been 
caused from a range of more than 40 yds. I can- 
not give even an approximate range. They could 
have been caused from any range. Unless I know. 
where the remaining shots went i cant give a, 
definite answer. 

To Court—The effective range of a shot gun is 
about 100 yds Had the victim been more than a 100 
yds. from the fire, the grouping described to me 
would not be found. 


Relying on the statement made by the 
witness in his examination-in-chief, to 
which reference has already been made, 
it has been argued that having regard 
to the disposition of the raiders on the 
platform, the position of the mail chest, 
and the place at which the entrance 
gate to the passenger shed stood near which 
the gunner who shot at Kali Charan was 
stationed, there was not enough space nor 
any situation from which Kali Charan. 
could be shot from a range of 30 yds. 
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It has also been argued that it was ap- 
parent that Kali Charan must have, if the 
prosecution story is true, been shot when 
he was very near the said entrance gate, 
for it is next to impossible that he would 
run after being shot in the very direction 
from whichthe shot had proceeded. It 
has been argued further that with the 
injuries such as were caused to him, it 
was impossible for Kali Charan tohave 
continued to run, and to have run such 
a long distance till he fell infront of 
Algu Nunia’s house and that such running 
can hardly be accounted for on the theory 
of reflex. movement. Absence of blood- 
marks and of bullets on the platform 
was also strongly relied upon in support 
of this argument. The witnesses who 
have spoken to the occurrence have been 
characterized as false, and their svidence 
has been subjected to a series of scath- 
ing criticisms in order to destroy its 
effect. And on the. constructive side it 
has been shown that the Station Master's 
gun was not taken charge of by the Police 
nor any of the other guns that were in the 
village near about and it was argued that 
the account which the Station Master has 
given of the ammunition he had at the time 
or used on the occasion should be rejected 
as untrustworthy. We have considered 
these arguments wiih all the care they de- 
serve, and are firmly of opinion that they 
must be discarded. 

The evidence of the Arms Expert is extre- 
mely unsatisfactory. Itis not at all clear 
to us that in making the statement that he 
did in his examination-in-chief, to which 
reference has been made above and in 
which he said that the firing must have been 
at a range of 30 ydes., he was taking into 
account the 17 shots that went out of 
the cartridge, only 8 of which had struck 
the area, description of which was put to 
him. The discovery that the cartridge 
consisted of 17 shots appears to have been 
made by him ata subsequent stage in his 
deposition. Again, in the answersthat he 
subsequently gave and which have been 
quoted above we find it difficult to under- 
stand how he could say that the range must 
have been less than 19 yards. 

These statements appear to us to be in 
conflict with what is stated in Taylor on 


Medical Jurisprudence, Edn. 8, Vol. |, p.: 


516, from which it would seem that the 
range in the present case, having regard to 
the pattern, must have been very much less. 
We do not wish, however, to lay too much 
giress on this matter as obviously we shall 
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not be justified in posing our opinion as 
against what has been given by an expert 
examined inthe case. But we think we are 
entitled to say that we do not regard the 
points arising in his evidence as having 
been sufficiently cleared up and that his 
evidence is not such as can be legitimately 
or reasonably taken as outweighing the 
positive testimony of witnesses and the 
overwhelming force of circumstances which 
point to the contrary. That there was 
firing on the platform cannot be disputed 
and the story that only blank cartridges 
were fired there cannot be accepted, unless 
the whole story of the find of used ammuni- 
tion in the station and its precints im- 
mediately after the dacoity as also after- 
wards is discarded as a huge concoction, 
The evidence as regards the find has 
remained unchallenged and the correspon- 
dence between the said ammunition and 
those found with some of the accused 
persons afterwards is too singular and 
striking to be accounted for on any other sup- 
position than that shots, and not merely 
blank cartridges were fired by the raiders.. 
To accept the defence theory one will have 
to assume that the gunners stood at one 
and the same place all along and never 
moved at all, and that Kali Charan could 
not have been shot at @ short range from the 
south while he was running away from the 
platform after shouting out protest in the 
name of the Government. The whole of the. 
medical evidence in the case is to the efect, 
that notwithstanding the injuries received by | 
him he could have power of locomotion;. 
and thedefence assertion to the contrary. 
ig based on no evidence and we have been 
asked to accept such assertion as well 
founded merely on the ground that it is 
more in accord with common sense., 
Absence of pellets is a matter on which we 
are not prepared to attach any importance , 
because unless a search for the specific. 
purpose of finding them was made they. 
would hardly catch the eye; and in this . 
case there is no suggestion that sucha 
search was ever made. Noris the absence 
of blood marks so important, because itis. 
not unlikely that Kali Charan received the , 
shot when he was running. It is true that 
some of the other injured persons 
remained on the platform after 
they were shot; but here again no attempt 
has been made to establish that blood in 
sufficiently large quantities must have ; 
oozed or spurted out to create stains which , 
must necessarily 
no search for them was made, The con- 


be detected, even though 
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structive portion of the defence argument, 
so far as this matter is concerned is built 
_ upon very slender foundation, and the mate- 
rials upon which that foundation rests bear 
no scrutiny. The whole of the positive 
evidence in the case is clearly in support 
of the case which the prosecution has put 
forward as regards the firing of Kali 
Charan and the other injured men on 
the station itself. 

In this connection, Kali Charan’s dying 
declaration. must be regarded as evidence 
of the greatest importance. It is true that 
in this declaration Kali Charan spoke an 
untruth in saying that the keys were with 
him and were snatched away from him by 
the use of force; but that is explained by the 
fact that he expected, when he made the 
declaration that he would live and would 
therefore guard against saying something 
which would go to establish that he was 
negligent and so would make him lose 
his job. That, however, is no reason for 


disbelieving his statement inthe declara-. 


tion as regards the way in whick the 
raiders dealt with him. He spokeof dao 
and of weapons resembling a trisul or 
trident. At that hour of the night, and 
rudely roused from sleep,a man of his 
stamp was not unlikely to make a mistake 
of this description : what is most import- 
ant is that he definitely said that the 
raiders after threatening him “at once” 
began to fire on him. His statement 
that the shots having hit him he fell down 
unconscious was meant only to narrate the 
sequence of the two events, namely of the 
shot having hit him and of his falling 
down unconscious, and was not meant to 
indicate that no time elapsed between the 
two. Indeed, it would have been strik- 
ingly singular if he could, having regard 
to the injuries thathe had received, realise 
and remember that he had run outof the 
station and up to a certain distance, and 
then gone down the slope and thereafter 
had fallen downand again risen and run 
a further distance of 40 feet and finally 
dropped down unconscious. Jitendra Kumar 
De has of course concealed the fact that, 
overpowered and cowed down at the point 
of a revolver,he had to open the keys of 
the mail chest, but this fact is hardly 
enough to condemn him as untruthful so 
fär asthe rest of his evidence is concern- 


The evidence of the five other injured 
men namely Ismail, Harijuddin, Satis, 
Panchu and Jadubansi all establish that 
shots were fired on the platform, and the 
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evidence of Pashupati who appears to be 
unconnected with the Railway staffis to 
the same effect. The evidence of this 
last-mentioned witness has been criticised 
on the ground of improbability, having 
regard to. the hour at which he said he had 
taken the train at Ranaghat, and also 
because the story which he gave as regards 
the treatment accorded to him was some- 
what strange. On aclose examination of 
the matters involved, we have come to the 
conclusion that there no such improbabl- 
lity is made out. Hegave the time of 
his departure only by guess and the error 
that he made was at the outside one of 
about 50 minutes or so; and the special 
treatment that was meted out to him was 
not altogether unlikely because he was 
a passenger not connected with the Rail- 
way staff and from whom no interference 
was expected. The evidence of Algu 
Nania is also of importance inasmuch as 
he has deposed that when Kali Charan 
fell down he asked him whether he was 
a thief and on that Kali Charan replied 
that be was not a thief but the mail 
peon Kali (haran and that he had been 
shot by the dacoits at the station. There is 
alsoother evidence consisting of the testi- 
mony of a very large number of witnesses, 
too numerous to mention, corroborating the 
version of the occurrence as given by the wit- 
nesses named above. We can see no reason 
whatever to regard as untrustworthy the 
prosecution version of the occurrence in 80 
far as itis to the effect that Kali Charan 
and the other injured men received their 
injuries from the gun-shots fired by the ' 
raiders from the platform. We think Kali 
Charan was running towards the Station: 
Master’s quarters under an impulse which 
prompted him to go in that direction and 
that while nearing Algu Nunia’s quarters 
he got down the slope and fell down the 
slope and then getting up made another 
(rnn?) and after proceeding a little further 
finally dropped down unconscious. 

As against the entire body of evidence 
supporting the prosecution case as to the 
occurrence, the defence has set up their 
theory upon the dubious statement of the 
Arms Expert and upon what they regard 
as following from the evidence of the 
Station Master. But the Station Master 
has only said that he possesses a gun, that he 
fired three shots, that the Police had not 
taken his gun or empty cartridge cases into 


custody, that in January 1932 he had 
purchased 50 rounds of No. 4 shot 
of which he spent 40 in the in- 
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terval and that he does not know if 
he had in stock cartridges with shots of a 
size othey than No.4. No conclusion such 
as the defence has asked us to deduce 
from these statements would, in our 
judgment, be justified. Another argument 
addressed to us is that it should be 
held that Keli Charan did not die as the 
result of the gunshot wounds inflicted on 
him, but that his death was due to the 
effects of a surgical operation performed 
unnecessarily, wrongly, slovenly and in 
an incompetent manner, and upon a 


wrong diagnosis made of his condition, - 


As a part of this argument it has also 
been urged that he would not have died 
if he had been allowed to remain at Hili 
or at Parbatipur even without treatment 
and that the fatigue of a long railway 
journey such as he was unnecessarily 
made to undergo was responsible for his 
death. The argument we may be per- 
mitted to say, is preposterous, and its 
hollowness has been most effectively 
demonstrated by the learned Commis- 
sioners. Even a cursory reading of the 
evidence of doctors examined in the case 
who had dealt with Kali Charan at the 
different stages would satisfy anybody 
that the argument in both its branches 
should be.rejected in its entirety. 

It would be mere repetition of what the 
learned Commissioners have so elaborate- 
ly observed in their judgment were we 
to give our reasons for the view that we 
take inagreement with them, namely that 
as Kali Charan’s condition was bad he 
was removed to Parbatipur so that he 
might get hospital aid and hospital treat- 
ment, that at Parbatipur two pellets were 
extracted from his body and he was then 
sent to Calcutta because a qualified 
doctor in charge of the hospital was of 
opinion that he might die within 48 
hours and that it was necessary to ex- 
tract other pellets which were inside 
and which if not soon extracted would 
cause risk of life, that he was sent to 
Calcutta in order that he might get the 
best possible treatment within the shortest 
time, and that a fully qualified doctor 
holding a responsible appointment and in 
charge of a ward in the Campbell 
Hospital diagnosed his ailment as acute 
peritonitis 
essential as the only course open if any 
attempt at all was to be made to save 
his life. The charges of incomptency 
and wrong diagnosis and error in opera- 
tion that have been levelled against the 
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doctor last mentioned are entirely unfound. 
ed and unjustified, Equally unfound 
ed, is the suggestion that Kali Charan would 
haye lived if he was not removed from Hili 
or from Parbatipur. Such removal, we 
are satisfied, was imperatively necessary. 
The journey was made as comfortable as 
under the circumstances it was possible 
to make it, and we donot at all appreciate 
what was meant by arguing that it was 
only athird class compartment that was used 
and only a compounder who was sent 
with Kali Oharan. 

Whatever fatigue had to be encountered 
was a necessary consequence of the in- 
juries because of the journey had to be 
undertaken as the only course left to be 
adopted to save his life, as it most cer- 
tainly was in thiscase, the fact that the 
fatigue contributed to the death is incon- 
sequential. The evidence, such as it 18, 
leads to one inference only namely that 
Kali Charan died from acute peritonites 
caused by the perforation of the gut by 
a shot which entered into his body 
when he was fired at in the course 
of the dacoity; or in other words, that he 
died as the result of bodily injuries inflicted 
on him in the course of the dacoity. 

The next question to be considered 
is whether the act of firing at Kali 
Charan, the result of which was his death, 
amounted to “murder” within the meaning 
of the Penal Code. No account of the 
firing is to be found in any of the con- 
fessions or in the evidence of any of the 
three confessing accused who have been 
examined as witnesses in the case. In 
the evidence of Sasadhar the following 


statement appears : 

“While deputing the gunners, Koka (meaning Pran 
Krishna) instructed us to shoot down mercilessly 
any person who might come forward to interfere 
with the work." 


Such a statement is not to be found 
in Sasadhar's confession, nor indeed in 
confession of Lalu or 
Asoke or anywhere else. We do not there- 
fore think we shall be right in relying 
upon the said statement, which, if accept- 
ed, would go a long way to indicate an 


‘intention to kill Kali Charan in the act 


of firing of the gun at him. As regards 
the shooting on Kali Charan, the direct 
evidence that we have of the act is that 
of Esmail Sheikh who has said that there 
were two men further south of Kali 
Charan, and one of them focussed the rays 
of the electric torch upon*him and the 
other fired at him with a gun. That 
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the torchlight was flashed upon a victim 
before he was shot with a gun or threatened 
at the point of the gun or the pistol or 
revolver is the evidence of the whole body 
of witnesses which can hardly be discarded. 
And the evidence also is that each of the 
gunners had a lightman attached to him 
“to aid him in his operations. It is con- 
tended on behalf of the Crown that this 
arrangement was made in order that the 
shooting: might be deliberately made at 
a vital part of the victim. We are unable 
to accept this suggestion because none 
was shot on the upper part of his body, 
and on the other hand such shots as were 
inflicted were directed towards a compara- 
tively lower part. The flash of the 
torchlight was intended to spot out the 
victim and for no other purpose. 

Asoke in his confession stated that the 
gunners began to fire in all directions so 
that people might not approach. Moreover 
the fact that the revolver or the pistol 
were not made over to those who were 
charged with the duty of firing and were 
not used for shooting at anybody also 
affords an indication that killing was not 
the intention of the party. It is equally 
difficult, in the circumstances referred 
to above, to hold that the intention of 
the person who fired at Kali Charan was 
to cause such bodily injury as he knew 
would be likely to cause Kali Charan's 
death. The intention clearly was to cause 
some injury as would disable Kali Charan 
from going out of the platform or from 
offering resistance either by his acts or 
by his shouts. The first two clauses of 
s. 300, Indian Penal Code, must, therefore, 
be excluded. The firing was done with the 
intention of causing bodily injury to Kali 
‘Charan, but it is not possible to hold 
that such bodily injury was sufficient in 
the ordinary course of nature to cause 
death. On opening the abdominal cavity 
the Surgeon who performed the operation 
found arent in the large gut where a shot 
had penetrated and through this rent there 
leaked out gas and faeces into the abdomi- 
nal cavity and this, according to the 


Surgeon, caused acute peritonitis. In answer - 


to a question put by the Commissioners 
the said Surgeon said “Peritonitis is not 
invariably caused by perforation of the 
gut.” The injury, therefore, cannot be 
said to be such as would in the ordinary 
course of nature be sufficient to cause 
death. Clause 3 of s. 300, Indian Penal 
Code, therefore, does not apply. A gun 
was fired with an 5. 8. G. cartridge and 
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it was certainly a dangerous act. But 
the Surgeon who performed the autopsy 
said that Kali Charan’s death was due 
to exhaustion as the result of the in- 
I He explained this opinion by saying 
that 

“ By death due to exhaustion he meant continued 
external irritation, peripherical stimuliaffecting the 


nervous system in such a way to depress the 
normal function of respiration and circulation.” 


If exhaustion is be taken into account 
if is difficult to see how the exhaustion 
which superimposed as the result of the 
journey can be excluded. Moreover, the 
said Surgeon has also said : 

“A shot of the kind found by-me might remain 
aH the abdominal cavity capsuled without causing 
arm. 


In the circumstances to which we have 
referred we are unable to hold that the 
man who fired the gun knew that the act 
was soimminently dangerous that it must, 
in all probability, have caused death or 
that the act would cause such bodily 
injury as was likely to cause death, ele- 
ments which are contemplated by cl. 4 
of s. 3800, Indiam Penal (ode. In our 
opinion, therefore, the act did not amount 
to “murder” within the meaning of the 
Indian Penal Code. The result is that the 
conviction which the Jearned Commissioners 
have recorded under ss. 395 and 396, 
Indian Penal Code, cannot be sustained and 
such of the persons who) may be found 
guilty of the offence of dacoity will have 
to be convicted under s. 395, Indian Penal 
Code instead. (His Lordship then consider- 
ed the case of each of the accused 
and continued), As regards sentences 
we cannot overlook the fact that the 
dacoity planned and committed was 
of the worst possible description. The 
gravity of the crime cannot be over-stated 
and deterrent punishments are, therefore, 
called for. 

No. |, Pran Krishna Chakravarty (29 
years) and No. 3, Hrishikesh Bhattacherjya 
(19 years) were the two leaders in every 
sense of the term. They must have the 
maximum sentence of transportation for 
life under s. 395, Indian Penal Code; 
No. 2, Satyabrata Chakravarty (18 years), 
No. 4, Saroj Kumar Bose (17 years) and 
No. 7, Prafulla Narain Sanyal (20 years) 
—inspite of all that has been said on behalf 
of accused No.7 to show that he took a minor 
part in the dacoity itself, we are of opinion 
that there is enough to indicate that 
though he was not a leader such as ac- 
cused Nos. land 3, he wae certainly an active 
member of the party and that he and Nos, 2 
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'and 4 should go in the same category as 
'regards sentence. We sentence each of 
these accused to rigorous imprisonment for 
|10 years unders. 395, Indian Penal Code; 
i No. 6, Haripada Basu (20 years) and No. 10, 
Ram Krishna Sarkar (19 years)—these two 
i accused took a comparatively subordinate 
part in the conspiracy and in the dacoity 
'and we sentence each of them to undergo 
‘rigorous imprisonment for seven years; 
"No. 11, Abdul Kader Chowdhury (28 years) 
: —he was not present at the dacoity but 
was one of the more important members 
of the conspiracy. He should undergo 
rigorous imprisonment for seven years 
under s. 395-120-B, Indian Penal Code; 
No. 12, Kiran Chandra De (20 years)—he 
was not present at the dacoity. We think 
in his case a sentence of five years’ rigorous 
imprisonment under ss. 395-120-B, Indian 
Penal Code will meet the requirements of 


: the case; No. 9, Kalipada Sarkar is ac- 


quitted and discharged. No separate sen- 
tences are passed upon the other charges 
on which the accused persons have also 
heen convicted. 

Patterson, J—TI agree. 

Guha, J.—In this reference unders. 3 
(2), Bengal Criminal Law Amendment 
(Supplementary) Act, 1925, read with s. 374, 
Criminal Procedure Code and in the four 
appeals by ten accused persons, who have 
been convicted and sentenced by the 
Commissioners of a Special Tribunal at 
Dinajpur, I agree with the decision of my 
brother Mukerji, J., „and in the orders 
passed by him in regard to the accused 
Satyabrata Chakravarty (alias Moni), 
Harishikesh Bhatacherjes (altas Anukul), 
Pran Krishna Chakravarty (alias (a) Pran, 
(b) Kaka, (c) Kalada and (d) Mohendra); 
Haripada Basu (alias Ram Babu); Profulla 
Narayan Sanyal (alias (a) Kamal, (b) 


Amal); Abdul Kader Chowdhury (alias 
Doctor Da); Kiran Chandra De; Ram 
Krishna Sarkar (alias Mondal): Saroj 


Kumar Basu (alitas Ketu) and Kalipada 
Sarkar. 


N. Order accordingly. 
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MADRAS HIGH COURT 
Full Bench 
Appeal Against Order No. 185 of 1931 
March 29, 1935 
BEASLEY, ©. J., CORNISH AND 
PANDRANG Row, JJ. 
ADAPA PAPAMMA AND ANOoTHER— 
— PLAINTIFFS — DECREB-HOLDERS— 
APPELLANTS 
versus 
DARBHA VENKAYYA AND oTHERS— 
DEFENDANTs—J UDGMENT- - 
DEBTORS— RESPONDENTS 
Evidence Act (I of 1872), s. 92—Deeree, terms of — 
Whether can be modified by agreement between parties 
—Pre-decree oral agreement not to execute decree— 
S. 92, tf applies—Whether can be pleaded in bar of 
ezecution— Execution., 


A decree is not an act of the parties but an act of 
the Court, and derives its binding force or validity 
from the authority of the Court and not from any 
agreement or contract between the parties. A decree 
is not a creature of consensus but of the Court. Only 
a Court can bring it into existence, and onlya 
Court can vary or nullify it. Even when the parties 
toa suit compromise the suit, the agreement or com- 
promise does not become a decree until the Court 
directsthe passing of a decree in the terms of the 
compromise. Even where parties adjust a decree an 
order of the Court is necessary to give effect to the 
adjustment; without such an order the adjustment 
by the parties leaves the decree as itis. A decree or 
its terms cannot be varied or modified except by the 
Court ; it isa matter of procedure and not of rules 
ofevidence. The parties cannot by their agreement 
alone vary or modify the terms of tbe decree, whether 
the agreement be cral or written. 


The rule enacted by s. 92 of the Evidence Actisa 
rule excluding evidence of oral agreement varying 
the terms of certain documents, and it implies that 
but for such exclusion the agreement could in law 
vary the terms. Attempts to vary the terms of decree 
are guarded against not by any rule of evidence but 
by sules of procedure such as those relating to amend- 
ment of decrees, appeal, review, and execution of 
decrees. Section 9?, cannot be construed so as to 
include decrees within its purview. An agreement 
not to execute a decree does not vary its terms and 
where the agreement pleaded is not one to which 
all the parties to the decree but only some 
of them are parties, s. $2 does not apply. 
Gosettt Subbarao v. Vaigowda Narasimham (10) and 
Narra Sri Salim v. Kogantt Shushayya (11), referred 
to, 


An oral agreement subsequent to the filing of the 
suit and prior to the passing of the decres can be 
pleaded in execufion,and the Executing Court can 
determine whether the agreement is true but this 
covers only agreements which relate to execution 
and not to agreements which attack the decree itself. 
Chidambaram Chetttar v. Krishna Vathiyar (12), 
relied on. 

{Oase-law discussed]. 


A. against the order of the Court of: 
Additional Subordinate Judge, 
Coconada, dated October .8, 1939 and 
passed in E. P. No. 91 of 1928 in O. S. No. 


"61 of 1920. : 
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Messrs. G. Lakshmanna and G. Chandra 
Sekhara Sastri, for the Appellants. | 


Messrs. P. Somasundaram and C. Rama 
Rao, for the Respondents. , 


Pandrang Row, J.—This is an appeal 
from the order of the Additional Subordi- 
nate Judgé, Coconada, dated October 8, 
1930, dismissing a petition for executing 
the decree in O. S. No. 61 of 1920 on the 
file of the Sub-Court, Coconada, as against 
the first judgment-debtor. The petitioner 
is the son and légal representative of the 
deceased 2nd decree-holder and hé applied 
to execute the decree for the benefit of 
the lst decree-holder who did not join in 
the application. The decree sought to be 
executed was dated September 28, 1922, 
and the application was made on October 12, 
1928, for realising the mesne profits and 
costs awarded by the decree by arresting 
the lst judgment-debtor and by attaching 


his properties as well as those of some - 


other judgment-debtors. The application 
was resisted by the lst judgment-debtor 
alone, and ontwo main grounds, namely, 
that there was an oral agreement between 
him andthe petitioner in his capacity 
as agent of the two plaintiffs in the suit 
sometime after he had filed his written 
statement in the suit and before the 
passing ofthe decree to the effect that 
the plaintiffs would not execute any dec- 
ree that might be passed against himin the 
suit, provided he did not contest the suit, 
and that the claim to execute the decree 
against himis barred by limitation. The 
Additional Subordinate Judge found that 
while the claim was not barred by limita- 
tion, the oral agreement relied upon by 
the lst judgment-debtor was true and 
could be successfully pleaded in bar of 
execution. The appeal of the petitioner 
in execution is directed against the latter 
finding about the oral agreement. 

Three contentions are raised by the ap- 
pellant in this appeal, namely, 

(1) evidence of the oral agreement is ex- 
cluded by s.92o0f the Indian Evidence 
Act, 

(2) the oral agreement cannot be pleaded 
in bar of execution in the Court execut- 
ing the decree, and l 

(3) the alleged oral agreement is not 
true. 

In order fo succeed in his first conten- 
tion, the-appellant has to establish two 
propositions, namely, that decrees come 
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Evidence Act, and that evidence of the 
oral agreement pleaded in this case, is 
tendered for the purpose of contradicting, 
varying, adding to, or subtracting from the 
terms of the decree sought to be exe- 
cuted. The first of these propositions 
raises a question of law regarding which 
there is a conflict of opinion which is 
well nigh irreconcilable. According to one 
view a decree is a “matter required by 
law to be reduced to the form of a docu- 
ment”, the parties shownin the cause title 
of the decree being parties to the instru- 
ment, and, therefore, comes within the 
purview of s.92 ofthe Indian Evidence 
Act. This view wastakenin Rajah of 
Kalahasthi v. Venkatadri Row: (1) following 
an earlier unreported decision by Napier 
and Krishnan, JJ., in 5. A. No.62 of 1920 
and dissentingfrom the contrary view 
taken by the Calcutta High Courtin De- 
bendra Narain Sinha v. Sourindra Mohan 
Sinha 24 Ind. Cas, 391 (2)and in Ananda 
Priya Baishnavi v. Bijoy Krishna Ray (8). 
The Bench decision in Rajah of Kalahasthe 
v. Venkatadri Row (1) was followed by a 
Single Judge in Gopalakrishna Ayyar v. 
Sankara Ayyar (4). The same view had 
been expressed obiter by one of the two 
Judges of the Allahabad High Court who 
decided Lachhman Das v. Ram Nath (5) 
but it was dissented from by the learned 
Chief Justice ofthe same Court in a sub- 


- sequent case Ganga D:hal Rai v. Ram Oudh 


(6) and also by a Single Judge of the 
Rangoon High Court in Ma Shwe Pee v. 
Maung Sam Myo (7). The latest case is 
Abdul Karim v, Hakim Mal Tani Mal (8) 
in which a Single Judge agreed with the 
ruling in Hotchand Tolaram v. Premchand 
(9) to the effect that an oral agreement 
between parties toa decree varying the 
terms of the decree can be proved, and 
that the proof thereof: is not barred by 
s. 92 of the Evidence Act. 


(1) 50 M 897; 105 Ind. Cas. 248; (1927) MWN 
630: 26 L W 386; 53M L J 533; A IR 1927 Mad. 
9 


11. 

(2) 24 Ind. Cas. 391. 

(3) AL R 1926 Cal, 643; 91 Ind. Cas, 705. 

(4;A 1R 1930 Mad. 673; 125 Ind. Oas, 543; (1930). 
M W N 240; Ind. Rul. (1930) Mad. 799; A I R 1930 
Mad. 673. 

(5) 44 A 258: 64 Ind. Oas. 990; 20A L J 65; AIR 
1932 All. 13. 

(6) AIR 1929 All, 79; 113 Ind. Cas. 760. 

(7) 6 R 573; 114 Ind. Oas. 682; AI R 1928 Rang. 
316 


(8) 14 Lah 668; 145 Ind. Oas. 924; A1R1933 Lah. 
206: 6 R 1.148; 44 P L R 887. 
(9) ATR 193i Sind 42; 131 Ind, ‘Cas, 710; Ind. Rul. 


within the purview of s. 92 of the Indian (1931) Sind 70; 253 LR 219. 
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Debendra Narain Sinha v. Sourindra 


Mohan Sinha 24 Ind. Cas. 391 (2) and the . 


unreported case decided by Napier and 


Krishnan, JJ., (S. A. No, 62 of 1920) may. 


be taken as representing the two contrary 
views, as tbe remaining cases more or 
less follow the one or the other of these 
two. Inthe former case it was held that 
the words “any matier required by law to 
be reduced to the form of a document” 
found in the earlier part of s. 92 of the 
Indian Evidence Act are controlled by the 
words “as between the parties to any such 
instrument or their representatives-in-in- 
terest” in its later part which are ap- 
plicable only inthe case of documents of 
a dispositive character, and that the former 
words have, therefore, a narrower scope in 
s. 92than inthe preceding section, and 
cannot cover the case of a decree; reliance 
was also placed on the omission of these 
words from the fourth proviso to s. 92. 
Napier, J., was of opinion thas ‘the result 
of this decision is certainly startling, for 
it comes to this: that, where a decree 
has been given, it would be open to one 
of the parties to come into Court witha 
fresh suit thenext daysaying that direct- 
ly after the decree was passed the parties 
, made an agreement to vary its terms.” 
It does not appear, however, that this 
' result would follow from the decision; the 
criticism fails to take note of the provisions 
of s. 47, Civil Procedure Code, and of 
O. XXI, r. 2, Civil Procedure Qode. 
Napier, J., was further of opinion that a 
decree was an instrument between the 
partiesto the suit in which the decree 
was passed, and Krishnan, dJ., concurred in 
this opinion, and did not think that the 
words “between the parties’ necessarily 
imply that the document should be execut- 
ed by one of the parties. This second 
line ofcriticism appears to ignore the 
real nature of a decree and the part 
which the Court plays in bringing a 
decree into existence. 


The correct method of approaching this 
question is to consider first the real nature 
of a decree. Apart from the definition 
a “decree” ing, 2(2) of the Code of Civil 
Procedure, in all systems of jurisprudence 
this word or its equivalant means an 
adjudication by a Court of the rights of 
the parties: litigating before it; ib is not an 
act of the parties but an act of the Court, 
and derives its binding forceor validity 
from the authority of the Court and not 
from any agreement or contract between 
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the parties. A decree is not a creature 
of consensus but of the Court. Only a 


Court can bring it into existence, and only 
a Court can vary or nullify it. Even 
when the parties toa suit compromise the 
suit, the agreement or compromise does 
not become a decree until the Court 
directs the passing of a decree in the 


terms of the compromise. Even where 
parties adjust a decree, an order of 
the Court is necessary to give effect to 


tho adjustment; without such an order the 
adjustment by the parties leaves the decree 
as it is. A decree or its terms cannot be 
varied or modified except by the Court; 
it is amatter of procedure and not of 
rules of evidence. The parties cannot 
by their agreement alone vary or modify 
the terms of the decree, whether the agree- 
ment be oral or written. 


The rule enacted by s. 92 of the Indian 
Evidence Act is a rule excluding cevi- 
dence of oral agreement varying the terms 
of certain documents, and it implies that 
but for such exclusicn the agreement could 
in Jaw vary the terms. Where no such 
varialion is possible in law by agreement, 
whether writtenor oral, the rule of exclu- 
sion of evidence of oral agreement cannot 
apply, and this is the case with a decree. 
The law does not contemplate the possi- 
bility of varying decrees of Court by 
mere agreement between the parties 
thereto; the mischief against which s. 92 of 
the Indian Evidence Act, is directed could 
never affect decrees. Attempts to vary the 
terms of decrees are guarded against not 
by any rule of evidence but by rules of 
procedure such as those relating to amend- 
ment of decrees, appeal, review, and exe- 
cution of decrees. To construe s. 92 of the 
Indian Evidence Act so as to include dec- 
rees within its purview is to construe 
things clear irom the purpose of the things 
themselves. 


The second propcsition covered by the 
first contention of the appellant has also 
not been established in the present case. 
The lst judgment-debtor does not seek to 
vary the terms of the decree; it is notthis 
case that the terms of the decree were 
varied by the oral agreement, but that 
it was agreed that the decree against 
him should not be executed. An agree- 
ment not to execute a decree does not 
vary its terms and in the present case the 
agreement pleaded is not onb to which all 
the parties to the decree are parties but 
only some of them, as the other defendants 
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are not parties to it: -Section 92 of. the 
Indian Evidence Aét, does not apply to 
an agreement of this kind. See Gosethi 
Subbarao v. Vaigonda Narasimham (10) 
and Narra Sri Salim v. Koganti Shu- 
shayya (11). The first contention of the 
appellant, therefore, fails. 

The next question is 
agreement can be pleaded in bar of 
execution, The oral agreement is one 
subsequent .tothe filing ofthe suit and 
prior to the passing ofthe decree, and ac- 
cording tothe Full Bench decision in 
Chidambaram Chettiar v. Krishna Vathi- 
yar (14), such an agreement can be 
pleadedin execution. ‘That decision was 
itself based on previous decisions to the 
same effect. Abdur Rahim, O. C. J, refers 
at page 237* to the fact that 

“By a long course: of decisions in this Presi- 
dency it has been held that an agreement made 
before the passiug ofthe decree, by which the 
decree was not to be executed for a certain 
time, is a matter to be enquired into and decided 
by the Executing Court” 
and at page 256* to 

“The practice which has so long speed in 
this Presidency,” 

Seshagiri Ayyar, J., bases his opinion 
expressly on the practice in this Presi- 
dency; he observes at page 240* that he 
would have hesitated a great deal before 
allowing agreements of this kind to be 
raised in execution if the matter were res 
integra. Phillips, J., who dissented from 
the majority view was of opinion that 
the case was one to which “the principle 
stare decisis need not be strictly applied”. 
The decisions of other High Courts on this 
point were considered by the Full Bench, 
viz., Lal Dasv. Kishordas (13) and Gauri 
Singh v. Gagadhardas (14) which adopted 
the same view as that of the majority of the 
Full Bench and the Calcutta cases Binode 
Lal Pakrashi v. Brojendra Kumar Sahe 
(15), Hassan Ali v. Gauzi Ali Mir (16) and 
Chhoti Narain Singh v. Raveshwar Koer 
(17) which took a different view, and 
it is, therefore, unnecessary to consider 
them in detail. The Madras decisions 
subsequent to the Full Bench case 
Chidambaram Chettiar v. Krishna Vathiyar 

(10) 27 M 368. 

(11) 48 M LJ 280; 87 Ind. Oas, 246; (1925) M WN 
214; AI R 1925 Mad. 775. 

(12) 40 M 233; 37 Ind. Oas. 836; 21 ML T 24;5 L 
W 132; (1917) M W N 44; 32M LJ 13, 

(13) 22 B 463. 

(14)6 A L J 403. 

(15) 29 0 810. 


(16) 31 O 179. 
(17)6 O W N 796, 


whether the oral 





*Page of 40 M,.—[Ed.] 
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(12) donot disclose any real 


‘The case law has been so 
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departure 
from ihe rule laid down by the Full Bench 
exhaustively 
reviewed by a Bench of this Court in a 
recent case Atma Kurn Butchiah Chetti v 
Tayar Rao Naidu (18)that it is unneces: 
sary to go through it again. 

The conclusion arrived at‘ was tersely 
stated by Pakenham Walsh, J., who pro- 
nounced the judgment of the Bench as fol- 
lows at page 196* : 

“On a review of the authorities it appears 
to us that the Full Bench case, Chidambaran 
Chettiar v. Krishna Vathiyar (12, only covers 


agreements which relate to execution and not 
to agreements which attack the decree itself.” 


This view which reconciles almost all, 
if not all, the Madras decisions on the 
subject is one in which I venture tc 
express my entire concurrence. ‘The 
agreement pleaded in-the present case is 
one which relates to execution alone, and 
does not attack the decree itself—for itis 
merely an agreement not to execute the 
decree as against the Ist judgment-debtor 
and nothing more. It follows, therefore, 
that the agreement can be pleaded in exe- 
cution and the Executing Court can deter- 
mine whether the agreement is true. 

The only question which remains is 
whether the agreement is true, The learn- 
ed Subordinate Judge was of opinion 
that it is true, andina simple question 
of fact like this the determination of which 
depends on acorrect appreciation of oral 
evidence the finding of the trial Judge 
is prima facie entitled to great weight. 
Nothing has been said on this part of 
this case which gives any room for 
doubting the correctness of the finding of 
the learnedtrial Judge. The Ist judg- 
meni-debtor, who is an Advocate of 29 
years’ standing, has given evidence in 
support of hiscase and his evidence was 
unshaken in cross-examination. His evi- 
dence is corroborated by his clerk, and 
also by the Vakil who appeared for him 
in the suit. The oral evidence is fully. 
supported by the admitted facts of the 
case, viz., thatthe. first judgment-debtor 
who had filed a written statement of 
defence and engaged a Vakilinthe suit 
gave up his contest at theend, that is; 
after the agreement, and even gave evi- 
dence on behalf of the plaintiffs at the trial, 
and that inthe previous three execution 


petitions there was no prayerto execute 

(18) 54 M 184; 129 Ind. Cas. 818; 32 L W 919; (1930) 
M W N 1152; Ind. Rul. (1931) Mad. 338; A 1R 1931 
Mad. 399; 60 ML J 721. | 


“Page of 54 M.—[Ed.] 
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the decree as against the first judgment- 
debtor. There is no plausible explanation of 
these important facts given by the appel- 
lant decree-holder. The learned trial 
Judge very rightly relied upon these 
undoubted facts in assessing the value 
of the oral evidence on the point. Whe- 
ther looked at in the light of the evidence 
in the case or inthe light of the proba- 
bilities of the case the question can be 
answered in only one way, and that is 
the way in which it was answered by the 
trial Judge. The question really admits 
of no doubt, and the finding ofthe learn- 
ed Judge in the Court below is obviously 


right. 
It follows from what has been said 
above that this appeal must fail. It 


is accordingly dismissed with costs of the 
Ist respondent. Vakils’ fee is fixed at 
Rs. 100 under r. 46 of App. ILI of 
the Appellate Side Rules. 


AJN. Apreal dismissed, 


es 
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NasIm ALI AND Karnpkar, JJ. 
JATEENDRA CHANDRA 
BANDOPADHYAY AND 
OTHERS—APPELLANTS 


TETSUS 
REBATEEMOBAN DAS AND OTHERS— 


RESPONDENTS 

Limitation Act (IX of 1968), ss. 3, 9, 15, Sch, i, 
Art, 180—Ezemption apart from what is contained in 
Act, 1f can be clutmed— Auction-purchaser— Delivery 
of possession — Cancellation of cause of action — 
Removal of cancellation — Effect —- Cancellation of 
cause of action by subsequent events—S. 9, applicability 
—Applieation jor delivery of possession by auction 
purchaser— Whether can be treated as application for 
execution — Civil Procedure Ccde (Act V of 1908), 
0. XXL, r. 97. ' 

In view ofthe provisions of e. 2, Limitation Act, 
it is not permissible to claim any exemption apart 
from what is contained in the Limitation Act. But 
where there was a cancellation of the cause of action 
for delivery of pogsession by a decree operating to 
suspend the rights of the auction purchasers, they 
are entitled, on removal of the cancellation by the 
Appellate Court, to avail themselves ofa fresh cause 
of action which arose by reason thereof, Sarat 
Kamini Dasi v. Nagendra Nath Pal (2), referred to. 

Assuming that the words ‘to sue’ ins. 9, Limitation 
Act, include an application for delivery of posses- 
sion, the section contemplates cases where the cause 
of action continues to exist. Jt cannot apply to cases 
where the cause of action is cancelled by Yeason of 


_ pubsequent events. 


Thelanguage of Col. 3, Sch. I, Limitation Act, 
should be so interpreted as to carry out the true 
intention of the legislature, that is to pay, by dating 
the cause of action froma date when the remedy is 
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available to the party. Muthu Korakkai Chetty y. 
Madar Ammal (4), referred to, 

Section 15, Limitation Act, refers to a suit or an 
application for the execution of a decree. An ap- 
plication for delivery of possession by _the auction- 
purchasers may be treated as an application in an 
execution proceeding but it cannot be treated as an 
application for execution. 


C. A. from the original order of the Fifth 
Sub-Judge, Dacca, dated May 14, 1932. 

Messrs. Amarendranath Basu, Manmath- 
anath Das Gupta and Apoorbachandra 
Mukerji, for the Appellants. 

Messrs. Saratchandra Basak, Rajendra- 
chandra Guha anid Gopaldas Chatterji, for 
the Respondents 

Judgment.—The facts, which give rise 
to the present appeal, are as follows: One 
Rajchandra was the owner of certain pro- 
perties. He executed a will on September 
18, 1888, by which he bequeathed his pro- 
perties to his grandsons, i. e., son’s sone, 
Rajchandra died 
on November 28, 1099, leaving Girish ag 
his only son. On October 29, 1911, Girish 
mortgaged the properties, which are the 
subject-matter of the present litigation, to 
the respondents. The respondents obtained 
a mortgage decree on the basis of the said 
mortgage against Girish on December 3, 
1917. On December 2, 1924, Chandrakala, 
the wife of Girish, who was appointed exe- 
cutrix by the will of Rajchandra, obtained 
probate in common form. Subsequently, 
the probate proceedings were contested and 
the probate was ultimately issued to 
Chandrakala on May 25, 1927. On January 
2, 1925, Chandrakala instituted a suit for a 
declaration that the mortgaged properties 
were not liable to be sold on the allega- 
tion that the mortgagor had no title to the 
property, that the property vested in her 
by virtue of the will and that she was in 
possession thereof as executrix lo the estate 
of Rajchandra, | 


The said suit was numbered and regis- 
tered as suit No. 1 of 1925 of the first Court 
of the Subordinate Judge at Dacca. A 
temporary injunction was issued by the 
Subordinate Judge, restraining the decree- 
holder from selling the morigagéd proper- 
ties during the pendency of the suit. The 
said injunction however was ultimately 
dissolved ou December 1, 1925. The mort- 
gaged properties were sold on April 7, 1926, 
and purchased by the decree-holders. On 
May 10,1926, the sale was confirmed. On 
August 23, 1926 the decree-holder’ purchasers 
applied for delivery of possession. The 
auction-purchasers could not, however, get 
possession on account of the resistance offer. 
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Nazir of the Court went to deliver posses- 
sion. The application was thereafter dis- 
missed for default on November 13, 1926. 
The suit instituted by Chandrakala was 
decreed on May 14, 1928, and it was dec- 
lared that Girish had no right to mortgage 
the properties in question and that the 
mortgage by Girish was infructuous and 
inoperative against those prcperties and the 
execution sale in execution of the decree 
was not binding against the properties. Ib 
was also declared that the plaintiff as exe- 
cutrix had a right to the properties, An 
appeal was thereupon ‘aken by the decree- 
-holder auction-purchasers, to this Court 
which was registered as First Appeal 
No. 352 of 1928. On July 15, 1931, this 
-Court allowed the appeal and dismissed 
Chandrakala’s suit. On October 8, 193], 
the auction-purchusers applied to the Court 
for delivery of possession. Thereupon the 
judgment-debtors took the objection that 
the appliction was barred by limitation, 
The learned Subordinate Judge overruled 
the objection of the judgment-deb!ors and 
ordered delivery of possession. Hence the 
present appeal by the judgment-debtors. 
The only point for decision in this ap- 
peal is whether the application for delivery 
of possession is barred by limitation. Un- 
der s. 3, Limitation Act, subject to the provi- 
sions contained in ss. 4 to 25 of the said 
Act, an application made after the period 
of limitation prescribed therefor by the 
first schedule shall be dismissed, although 
‘limitation has not been pleaded. Un- 
‘der Art. 180, Sch. I. Limitation Act, 
‘an application by a purchaser of 
immovable property at a sale in execution 
of a decree for delivery of possession is 
tobe made within three years from the time 
when the sale becomes absolute. The pre- 
‘gent application by the auction-purchaser 
was admittedly made beyond three years 
‘from May 10, 1926, when the sale was con- 
firmed. It was, however, contended by the 
learned Advocate forthe reepondents that 
under s.15, Limitation Act, in view of the 
decree of the Subordinate Judge on May 14, 
1928, in the suit of Chandrakala, the auction- 
purchasers were entitled to deduct the 
period from May 14, 1928, to July 15, 193], in 
computing the period of limitation prescrib- 
ed by Art. 180. Section 15, Limitation Act, 
however, refers to a suit or an application 
for the execution of a decree. The appli- 
cation for delivery of possession by the auc- 
tion-purchasers may be treated as an appli- 
cation in an execution proceeding but it can- 
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not ‘be treated as an application for execu- 
tion. Section 15, Limitation Act, therefore 
does not help the auction-purchasers in this 
case. Section 14, Limitation Act, also is not 
attracted in this case, inasmuch as the 
auction-purchasers were not the plaintiffs 
inthe suit before the Subordinate Judge, 
which was instifuted on January 2, 1925, 
but were resisting the claim of Chandrakala 
in the suit as defendants. It was, however, 
contended by Dr. Basak on the authority of 
the observations of the Judicial Committee 
in Nrityamoni Dassi v. Lakhan Chandra Sen 
(1), on the principle analogous to the provi- 
sions of s. 14, Limitation Act, limitation 
would remain in suspense at least from May 
14, 1928 to July 15, 1931, as the auction pur- 
chasers were bona fide litigating their rights 
ina Court of Justice. In “view of the 
provisions of s. 3, Limitation Act, it is 
not permissible to claim any exemption 
apart from what is contained in the Lim- 
tation Act. l 


It is contended by Mr. Basu appearing on 
behalf of the appellants that limilation 
began to run from May 10, 192i, when the 
sale was confirmed and that the subse- 
quent inability of the auctior-purchasers 
to get possession, in view of the decree of 
the Subordinate Judge on May 14,1928, could 
not stop it. In. support of this contenion 
reliance was placed upon s. 9, Limitation 
Act. The effect of the decree of the learn- 
ed Subordinate Judge, however, was that 
it was declared by a competent Court 
that the decree-holders had acquired no 
right on the basisof their auction-purchase 
in execution of the mortgage decree and 
consequently had no right to get possés- 
sion. This decree was binding on the 
auction-purchasers until it was set aside 
by the Court of appeal. Consequently, the 
position isthat there was a cancellation 
of the cause of action for delivery of 
possession by the decree of the Subordinate 
Judge on May 14, 1928 operating to sus- 
pend the rights of the auction-purchasers. 
Consequently they are entitled, on removal 
of the cancellation by the Court of appeal, 
to avail of a fresh cause of action, which 
arose by reason thereof: see the obser- 
vation of Mukerji, J., in Sarat Kamini 
Dasi v. Nagendra Nath Pal (2). As already 
stated, the net result of the decree passed 


(1) 33 Ind. Cas. 452; A IR 1916 PO 96; 430660; 
200 WN 522; 30 M L J 529; (1916)1M WN 332: 
3 L W 471; 18 Bom. LR 418; 2401 J 120MLT 
10 (P O.) : 

(2) 89 Ind. Cas. 1000; A I R1926 Oal. 65; 290W N 
873; 43 O L J 155. 
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by the Subordinate Judge on May 14, 1925, 


“was that 


“there was no actual sale which would give the 
purchaser a title to enter into possession or to 
enjoy the fruits of the sale,” 


In other words there was no real sale, 
to the benefit of which the purchaser was 
entitled: see Baijnath Sahai v. Ramgut Singh 
(3). Assuming that the words ‘to sue'in 
s. 9, Limitation Act, include an appli- 
cation for delivery of possession, in our 
judgment, the section contemplates cases, 
where the cause of action continues to 
exist. It cannot apply to cases where the 
cause of action is cancelled by reason of 
subsequent events. 


“The language ofcl. 3, Sch. I, Limitation Act, 
should be so interpreted as to carry out the true 
intention of-the legislature, that is to say, by 
dating the cause of action from a date when the 
remedy is available to the party: see the cape of 
Muthu Korakkai Chetty v, Madar Ammal (4).” 


If the auction-purchasers applied for 
- delivery of possession during the period bet- 
ween May 14,1928, and July 15,1931, they 
would have been successfully met with the 
plea that they had no right to get posses- 
Sion in view of the decree passed on 
May 14, 1928 Mr. Basu, however, contend- 
ed that the; auction-purchasers should have 
.,made a formal application for possession 
and, if their application failed, they could 
have filed an appeal against the order reject- 
ing their application and thereby could have 
kept their application for delivery of pos- 
session pending till the question of title 
was finally decided by the appellate Court. 
In other words, the contention of Mr. Basu 
is that it was the duty of the auction- 
purchasers to apply for possession even 
though it was not possible for them to get 
possession till the question of title was 
finally decided. But the utmost benefit 
that the aucticn-purchasers could have got 
by such a proceeding would have been to 
have it suspended till the question of title 
was finally decided by the Oourt of ap- 
peal. 


“it would be an inconvenient state of the law 
if it were found necessary for a man to institute 
a perfectly vain litigation under peril of losing 


his property if he does not: see the case of Basu 


Kuar v. Dhum Singh (5), 


We are, therefore, unable to give effect to 
the contention of Mr. Basu. ‘his view i3 
not inconsistent with the decision of tke 
Judical Committee in Chandramani Shaha 


(3) 23 O 175; 23I A 45; 7 Sar. 1 (P O). 


) 
(4) 54 Ind. Cas. 66; 43 M 135; AIR 1920 Mad: 1; 
26M L F 459; 33 MLJ 1; 11 L W 487 


_. (5) ILA 47; 151 A211; 5 Sar, 230 (P'O), 
` 15825 & 26 
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v. Anarjan bibi (6). In that case the sale 
was confirmed by the Subordinate Juage 
and the appeal by the judgment-debuor 
was dismissed. In that case there was no 
question of suspension of any cause of 
action. Again the delivery of possession to 
the auction-purchasers in 1926 was inter- 
rupted and was rendered infructuous by 
the resistance occasioned by the executrix, 
who was claiming in good faithto bein 
possession of the property on her own ac- 
count. In fact, as stated above, she had 
instituted a suit long before the sale 
for a declaration that the property be- 
longed to her on the distinct assertion 


. that she was in possession of the property 


as executrix. It is, therefore, clear that 
delivery of possession to the auction-pur- 
chasers was rendered infructuous not by 
any fault or laches on the part of the auc- 
tion-purchasers, but by an obstacle which 
could not beremoved even in a proceed- 
ing under O. XXI, r. 97, Civil Procedure 
Code. The position then was that the 
obstruction could not be removed until the 
suit terminated in favour of the auctions 
purchaser. In these circumstances, we are 
of opinion that the real effect of the order 
dated November 13, 1926, dismissing the 
application for délivery of possession for 
default, is that the application for deli- 
very of possession was not finally disposed 
of but remained pending in the eye of the 
law. The present application for delivery 
of possession should therefore be treated as 
one for continuance or revival of the former 
one. Weare accordingly of opinion that 
the learned Subordinate Judge was right in 
holding that the application for delivery of 
possession is not barred by limitation. 
Lhe appeal is, accordingly, dismissed, but 
there will be no order for costs, 

N. Appeal dismissed. 

(6) 61 O 945; 150 Ind, Oas. 11; A I R 1934 P J134; 
61 I A 248;6 RPO 157; 380 WN 901;67 ML! 79: 
40 L W 65; 35 Bom, L R 717;59 OL J 5475 ING M 


W N 765; (6931) A LJ 618 1LO0W N 1213; 3P L 
i 2594P 0.) 
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Negotiable Instruments Act (XXVI .0f 1881), .118 
‘a)—Promissory note, suit on—Admission of exe: ition 
of pro-note by defendunts—Denial of consideration 


o 


d 
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—Hailure of plaintiff to prove consideration—Pre- 

€ sumption under s 118 (a), if applies. 
The plaintiff suedon a promissory note and a 
receipt on which he claimed that on that date 
Rs. 2,000 cash had been lent to the defendants, The 
defendants on the other hand admitted the execu- 
- tion of the promissory note and the receipt, but they 

denied that there was a loan of Rs. 2,000 cash. The 
„plaintiff did -not prove consideration nor did the 
. defendants prove their allegations : 

Held, that under s, 118 (a), Negotiable Instruments 
Act, there isa presumption that every negotiable 

Instrument was made or drawn for consideration and 


that the presumption applied in this case and hence 
the suit should be decreed. 


S. ©. A. from the decision of the District 
Judge, Moradabad, dated August 9, 1932. 
_ Messrs.. N. P. Asthana and B. N. Sahai, 
” for the Appellants. a“ 

Mr. K. Verma, for the Respondent. 
. dudgment.—This is a second appeal by 
the defendants against a decree passed by 
“the lower Appellate Court in favour of the 


plaintiff. The plaintiff sued on a promis- . 


sory note dated January 4, 1928, anda 
receipt on which he claimed that on that 
date Rs, 2,000 cash had been lent to the 
defendants. The defendants on the other 
“band admitted the execution of the pro- 
 Mmissory note and the receipt, but they 
denied that there was a Joan of Re. 2,000 
‘cash and they pleaded in para. 4 of their 
additional pleas that their wives had under- 
“taken to execute a sale-deed in respect of a 
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LAHORE HIGH COURT 
First Civil Appeal No. 3°1 of 1930 
November 12, 1934 
TAK UHAND AND ABDUL Rasur, JJ. 
MANGAL SINGH AND 0THERS —DEFENDANTS 
— APPELLANTS 
. l versus 
Musammat INDAR KUAR AND OTRERS — 


PLAINTIFFS— RESPONDENTS a 
Riwaj-i-am— Custom entered in—-Presumption — Onus 
to prove contrary — Custom. (Punjab) — Succession— 


. Bajwa Jats of Sialkot — Daughter succeeds to self- 


acquired property of father in preference to cols 
laterals, 


Courts are bound to make an initial presumption 
that the custom is as recorded in the riwaj-i-am even 
though the entry be unsupported by instances, and 
that the onus lies on those who allege that the real 
custom is to the contrary. 

The custom prevailing among the agyicultural tribes 
of the Sialkot District is that among Bajwa Jats.a 
daughter succeeds to the self-acquired property of 
a deceased father in preference to near collatér- 
als, 


| Case-law referred to.] 
F. Q. A. from the decree of the Senior Sub- 
Judge, Lyallpur, dated December 5, 1929.. 
Messrs. B. D. Quresht and Manohar Lal 
Khera, for the Appellants. 
Mr. S. C. Manchanda, 
dents. l 
Tek Chand, J.—One Buta Singh, a 
Bajwa Jat of the Sialkot District was 
granted two squares of land in the Lyall- 
pur District on abadkari terms. In July 


for the. Respon- 


_ Shop and house in favour of one Daroga 
Prasad and that as the wives did not 

execute the sale-deed, for, the satisfaction 
-` that they would not deviate from the con- 
. tract, Daroga Prasad obtained the promis- 
_ sory note and receipt in question in 
‘favour of plaintiff from the defendants. 

The evidence was confl‘cting and the lower 
` Appellate Court came to the conclusion 


1901 he acquired occupancy rights in the 
‘land and an entry to that effect was made 
in the Revenue Records. He died soon 
after and the land was mutated in the 
name of his widow, Musammat Karam 
Kaur, as occupancy tenant under the 
Government. This is clear from the entry 
made in the jamabandi on October 30, 
1901. Musammat Karam Kaur continued 


that the defendants ha‘ faiied to prove 
their allegations, Th  ivwer Appellate 
Court also came tothe conclusion thatthe 
plaintiff had failed to prove that there was a 
cash payment of Rs. 2,060. The judgment 
terminated with this conclusion: l 

“I think on these findings the defendants having 
“admitted execution the suit should be decreed, for 
ihe defendants have certainly failed to prove their 
«288 that no consideration passed and the burden of 
proving that case was on them." l 


Under s. 118 (a), Negotiable Instruments 
Act, there is a presumption that every 
negotiable instrument was madeor drawn 
ir consideration. That presumption 
&pplies in the present case. Therefore, the 
decree of the lower Appellate Court was 
ccrrect. We dismiss this second appeal 
', with costs. ° 


Ne ‘Appeal dismissed. 


to be in possession till 1928, when she 
made an application to the Collector for 
permissiou to gift the land to her daughters 
Musammat Indar Kaur and Musammat 
Gulab Kaur by way of acceleration of 
succession. The defendants-appellants, who 
are near collaterals of Buta Singh, objected 
and the Collector directed Musammat Karam 
Kuar and the daughters to obtain a 
declaration from the Civil Court that under 
custom governing the tribe they were the 
next heirs of Buta Singh. Shortly after 
the order of the Oollector, one of the 
daughters, Musammat Gulab Kaur, died 
leaving three sons, Hazara Singh, Lakha 
Singh and Piara Singh, plaintiffs Nos. 2 to 
4. Accordingly the present suit was in- 
stituted by the other daughter, Musammat 
Indar Kuar, and the sons of Musammas 
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Gulab Kuar for a declaration that they 
were entitled to succeed to the self-acquired 
property of Buta Singk to the exclusion of 
the defendants. 

The first plea raised was that Buta 
Singh was not the last male-holder of the 
Jand in suit, he having left a son, Wadhawa 
Singh, who had succeeded to Buta Singh’s 
estate but died afew months afterwards. It 
was accordingly contended that the last 
male-holder was Wadhawa Singh and 
Musammat Indar Kuar and Musammat 
Gulab Kuar, being his sisters, were not in 
the line of heirs and therefore not entitled 
fo succeed. Secondly, it was urged that 
even if it were found that Wadhawa Singh 
had pre-deceased Buta Singh, the plaintiffs’ 
claim should fail as according to the 
custom prevailing in the tribe of the par- 


_ ties, daughters have no right to succeed to 


the self-acquired property of a sonless pro- 
prietor in preference to hisnephews and 


grandnephews. 


The learned Senior Subordinate Judge, 


| aiter a careful examination of the evidence 


produced at the trial, found that Wadhawa 


Singh had pre-deceased Buta Singh and 


that according to custom Buta Singh's 
daughters were preferential heirs to his 
self-acquired property as against his col- 


_ laterals. On these findings he decreed the 
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suit. 

The defendants have appealed and it 
has been strenuously argued before us that 
the evidence establishes that Wadhawa 
Singh did not die in the life-time of his 
father, Buta Singh, as held by the lower 
Court, but that he died about four and 
a half months after Buta Singh’s death. 
No extracts from the death-register have 
been produced, nor is there any documen- 
tary evidence in support of the appellants’ 
contention. The oral evidence relied upon 
is Vague and discrepant and after consider- 
ing it and hearing Counsel at length, I 
have no hesitation in rejecting it as worth- 
less, If Wadhawa Singh had been alive 
at the time of Buta Singh’s death, as is 
alleged by the appellants, there is no reason 
why the land should not have been mutated 
in his name. But we have it from the 
Special Qanungo, that Buta Singh's widow, 


' Musammat Karam Kuar, succeeded him and 


=> a — 


an entry was made in ths jamabandi on 
October 30, 1901, recording her as the occn- 
pancy tenant. If the appellants’ conten- 
tion were correct Wadhawa Singh must 


‘have been alive on October 30, 1901, and 


there is noreason why the Revenue Authori- 
ties should have ignored him and entered 
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his widowed mother, Wusammat Karam Kaur 
as occupancy tenant in place of Buta 
Singh deceased. The probabilities there- 
fore are that Wadhawa Singh had prede- 
ceased Buta Singh, and this is supported 
by a number of respectable witnesses who 
have given evidence for the plaintifis and 
have deposed from personal knowledge 
that Wadhawa Singh had died about a 
month before the death of Buta Singh. 
One of these witnesses is Musammat Jind 
Kaur, who was the widow of Wadhawa 
Singh and has since married out of the 
family. She has stated that Wadhawa 
Singh died one or two months prior to the 
death of Buta Singh and that she remarried 
about one year later. After a careful exa- 
mination of the evidence I find myself in 
complete agreement with the conclusion 
of the learned Senior Subordinate Judge, 
that the last male-holder was Buta Singh 
and not Wadhawa Singh as alleged by 
the defendants appellants. ~ 


The finding of the learned Judge on the 
question of custom was not seriously con- 
tested before us. As already stated, Buta 
Singh was a Bajwa Jat of Sialkot District 
and had migrated to Chak No. 270 R.B. 
District Lyallpur when he was granted the 
land in dispute. It is common ground 
between the parties, that succession is to 
be regulated according to the custom pre- 
vailing amo ng the Jats of Sialkot. The 
appellants’ learned Counsel has referred us 
to p. 30 of the riwaj-i-am of that district 
prepared in the course of the Settlement 
of 1916, and has urged that a presumption 
of correctness attaches to the entries re- 
corded therein. Itis beyond dispute that 
in accordance with the recent pronounce- 
ments of their Lordships of the Privy 
Council, Courts are bound to make an 
intitial presumption that the custom is as 
recorded ia the riwaj-t-am even though the 
entry be unsupported by instances, and 
that the onus lies on those who allege that 
the real custom is to the contrary. But 
what isthe entry in this particular case ? 
Question 47 and the Answer relied upon by 
the appellants run as follows: 

Q, 47. Under what circumstances can daughtérs 
inherit (1) the immovable or ancestral, (2) movable 
or acquired, property of their father? Are they eatitl- 
ed to inherit to the exclusion of sons, or the widow, 
or the near male kindred of the dec2ased? If they 
are excluded by the near male kindred, Is there 
any fixad limit of relationship within which such 
near kindred must stand towards the deceased in 


order to exclude his daughters? _ 
A, 47, In the absence of male lineal descandants 


and of widows, unmarried daughters take possessiog 


of their father's property till marriage but not 
subsequently,” 

“Married daughters do not inherit in the presence 
of collaterals, This is the general rule, but under 
the influence of judicial decision some people assert 
that daughters succeed in preference io collaterals 
of the fifth or more remote degrees. Moghals assert 


: that agnates of the fourth degree are excluded by 


daughters,” 

(It will be seen that the question is a 
highly complex one and comprises within 
its purview the rights of the daughter to 
inherit her father’s property of all kinds 


“and under every conceivable set of circum- 


stances, It deals with succession to his 


* (1) ancestral as well as (2) self-acquired, 


“as also (3) immovable and (4) movable 


` property. It includes cases: (a) in which 


the deceased left Kim surviving a son, 


"a Widow and a daughter, (b) where he died 


soniess but left a widow and a daughter 


- and (c) where the contest was between the 


daughter and the father’s kindred. In 
“the last case, it also tries to ascertain the 
limit of relationship within which the col- 
laterals exclude the daughters, but in 
‘this part of the question it is not made 
clear whether the reference is to ancestral 


` or self-acquired property or both, and whe- 


ther it covers movables also, irrespective 


_ of whether they are ancestral or self- 


acquired. There is no indication in the 


. printed riwaj-i-am that these various aspects 


e“ 


of the problem were explained to the 
persons who were summoned to declare the 


` custom, and their replies were given separa- 
“tely to each component part of this 


omnibus question. Most of the persons 


present must have been illiterate or men 
“of little or no education and it is by no 
| Means Clear that before giving the cryptic 
_Yeply “that married daughters do not in- 


herit in the presence of ihe collaterals”, 
‘they realised the full significance and 
implications of this highly involved and 


| all-embracing question, covering as it does 


all pcssible cases of daughter’s succession 
im respect of properly of every description, 


and as against every conceivable relation 


of the deceased. In addition to these 
considerations, it is worthy of note that the 
‘answer, which is couched in such wide and 
general terms, is followed by the signiticant 
remark by thecompiler that it was asserted 
‘before him that: 
“under the influence of judicial decisions daughters 


- succeed in preference to collaterals of the fifth or 


more remote degrees.” 


Here, again, it is not stated, whether this 


` qualification! related to succession to an- 


. cestral property only or whether it compris- 
eed within ils-purview selfacquired prop- 
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erty of either description also, — The cony 
piler then cites 8 instances, in whick 
daughters actually excluded collaterals o) 


varying degrees, without specifically stat 


ing whether in each case succession wat 
to ancestral or seli-acquired property. 

It will thus be seen that the entry 1 
highly ambiguous and it cannot be saic 
with any degree of certainty that the dis 
tinction between succession to ancestral anc 
self-acquired property was clearly presen 
to ihe minds of the persons ‘on whose 
statements the answer was based. 

This entry in the riwaj i-am has beer 
the subject of consideration by differen 
Benches of this Court and it appears tha 
in every one of those cases it was founc 
that the cusiom actually prevailing among 
the agricultural tribes of the Sialkot distric 
was that a daughter succeeded to the self 
acquired property of her deceased fathe: 
in prefence to near collaterals: see Said YV 
Said Bibi (1), Khuda Dad v. Rabia Bibi (2) 


Budha v. Fatima Bibi (3), Shaamad v 


Muhammed Bibi (4) and Fateh Din v 
Muhammad Bibi (5). The same view ha 
been taken by Mr.. Townsend, Financia 
Commissioner, in Manzur Ali v. Amir Al 
Khan (6). ae 
On the present record also the plaintiffs 
respondents have proved at least two clea: 
instances in which succession went in favou. 
of the daughters to the exclusion of the 
collaterals. The mutation entry, Ex, P 
W. 3-1, coupled with the evidence o 
Arur Singh, P. W. No. 3 shows that Musam 
mat Sant Kaur wife of the wilness, inherit 
ed the self-acquired property of her fathe 
Amrik Singh, to the exclusion of his 
nephews. Similarly. one Apar Singh diet 
sonless and his daughters, Musammat Ba 
Kaur, Musammat Dial Kaur and Musam 
mat Jiwan, succeeded to his self-acquire< 
property in preference to his collaterals 
see mutation, Hx. P. W. 4-1, and thi 
oral evidence of Kesar Singh, £. W. 4 
who is a nephew of Apar Singh and na 
deprived of the inheritance by th 
daughters. Against all this, the defend 
ants-appellants have not been able t 
prove a single instance in which th 
(1) 118 Ind, Cas. 398; A I R 1929 Lah. 465; 10 Lal 
489; Ind, Rul (1929) Lah. 75¢; 30 P L R 61s. | 
(2) 125 Ind. Cas. 609; a I R 1930 Lab. 724; Ind. Ru. 
(1930) Lah. 625, 
A 76 Ind. Cas 921; A I R 1923 Lah, 401; 4 Lal 
9 


(4) 116 Ind, Cas, 189; A I R 1929 Lah, 58; 10 Let 
485; 30 PL R 678. 
(5) 122 Ind, Cas. 727; A I R 1930 Lah. 971; 11 Lah 
415; Ind, Rul. (1930) Lah. 375; 81 P L R 760, = 
(6) 10 Lah L. T 3. 
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inheritance to the celf-acquired property 
of their father. For the foregoing reasons 
I hold that the learned Judge of the 
Court below had come toa correct conclu- 
sion on the question of custom. No other 
point was urged before us. The appeal 
fails and I would dismiss it with costs. 
Abdul Rashid, J.—I agree. 


D, Appeal dismissed, 


ES 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1057 of 1931 
SULAIMAN, O. J. AND BENNET, J. 
February 6, 1935 
LAL GIRWAR LAL—PLAINTIFP 
— APPELLANT 
VETSUS 
DAU DAY AL— DEFENDANT— RESPONDENT 

Negotiable Instruments Act (XXVI of 1881), 3. 118 
—Promissory note—Suit for consideration lent— 
Execution denied—Plaintiff's failure to prove con- 


sideration—Whether can take advantage of weakness 
in evidence of defendant. 


Where the Court has after a consideration of the 
entire evidence recorded a clear finding one way or 


_ the other, then the finding is based not ona mere 


presumption, but on theevidence, and has to be ac- 
cepted. 

“Plaintiff filed a suit for recovery of Rs, 700 with 
interest and costs, stated tohave been borrowed by 
the defendant from the plaintiff and to be payable 
on demand. The plaint asserted that “ after taking 
the loan, the defendant made over two writings to 
the plaintiff for his satisfaction which are hereto 
annexed.” The plaintiff filed a document purporting 
to be a promissory note attested by witnesses anda 
receipt of the same date. The defendant denied that 
he had executed any promissory note in favour of 
the plaintiff and pleaded that the document filed by 
the plaintiff had been obtained from him by practis- 
ing fraud, and also denied the passing ofany con- 
sideration. The plaintiff led evidence inthe firet 
instance and the defendant produced rebutting evi- 
dence. The lower Appellate Oourt disbelieved 
the plaintifi's evidence and also considered that 
the defendant's witnesses were not worthy of belief. 
As the plaintiff failed to prove that the money had 
been lent to the defendant, the Court dismissed the 
suit ; 

Held, that the decree was good and the plaintiff 
could nof be allowed to take advantage of the weak- 
ness in the defendant's evidence that the want of 
consideration had not been satisfactorily established, 


was professedly not based on the 
bond, 


5. O. A, from a decision of the Additional 
Sub-Judge, Agra, dated April 23, 1931. 

Messrs. Œ. Agarwala and B. Malik, forthe 
Appellant. 

Mr. &. B. L. Gaur, for the Respondent. 

Sulaiman, C.J.—This is a plaintiff's 
appeal arising out ofa suit for recovery of 
Rs. 700 with interest and costs, stated to 


LAL GIRWAR LAL v, DAU DAYAL (ALL) © 
collaterals had excluded the daughters from - 


197 
have been borrowed by the defendant 
from the plaintiff and to be payable on 
demand. The plaint asserted that: 

“after taking the loan, the defendant made over 


two writings to the plaintiff for his satisfaction- 
which are hereto annexed.” 


The plaintiff filed a document purporting’ 
to be a promissory note attested by wite- 
nesses and a receipt of the same date.. 
The defendant denied that he had executed 
any promissory note in favour of the plaint- 
iffand pleaded thatthe document filed by 
the plaintiff had been obtained from him 
by practising fraud, and also denied the: 
passing of any consideration. The plaintiff: 
led evidence in the first instance and the: 
defendant produced rebutting evidence.’ 
The lower Appellate Court has disbelieved: 
the plaintiff's evidence and has also con-- 
sidered that the defendant's witnesses are’ 
not worthy of belief. As the plaintiff failed 
to prove that the money had been lent tothe 
defendant, the lower Appellate Court has 
dismissed the suit. Ne 

The appeal was referred to a Division 
Bench because of an apparent conflict of. 
opinion on the question whether where the’ 
plaintiff has led evidence in the first instance’ 
to prove the consideration for a promissory’ 
note and has failed to establish the passing 
of consideration, he can fall back on the 
initial presumption in his favour. On 
this point the latest ruling of this Court in 
Ram Nath v. Ram Chandra Mal (1), is 
in favour of the plaintiff. In that case the 
execution of the promissory note having 
been admitted by the defendant and the 
passing of the consideration denied, plaintiff 
could still avail himself of the presumption 
under 8.118 (a), even though the evidence 
produced by both the parties had not been 
believed by the Courts. This view is in 
accord with the previous rulings of this 
Court in Muhammad Tahir v. Raghubir 
Dayal 11 Ind. Cas. 761 (2), Jamna Das v. 
Uma Shanker (3) and Jagmohan Misir v. 
Mendhai Dube (4). Ths learned Counsel 
for the respondents, however, relies on 
Kishen Ballabh v.Ghure Mal (5), in which 
there are certain remarks which may be: 
construed to amount to an expression of: 
the view that where the plaintiff has chosen 
to open the case and lead evidence aB to 
the passing of consideration and th, 

(1) A I R1935 AJI. 154; 159 Ind. Oas, 193. 


211 Ind. Cas. 761; SAL J736, 
; (3) 36 A 303; 25 Ind, Cas,158: ATR 1914 All. 232; 


19 AT, J 411, AIR 1932 Al 


(4) 54 A si tags as ne 241; 
: Ind. Rul. . 65. 
mes) 3 ind Oss, 390. AIR 1915 All, 228; 19 AL J 
22, 
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Courts have disbelieved that evidence, the 
presumption arising in favour of a negoti- 
able instrument with regard to the passing 
of consideration would not hold good. It is 
not clear whether the learned Single Judge 
meant to express that opinion clearly: if 
s0, we would not be prepared to agree 
with that view. Possibly in that case the 
Courts were satisfied on the entire evidence 
that some consideration had passed. In 
Muhammad Shafi Ali Khan v. Mahomed 
Moazzam Ali Khan (6), it was laid down 
that in a case where consideration is denied 
and the plaintiff goes into the witness-box, 
and the result of his cross-examination is 
such that he fails to establish the point 
which he set out to make, namely, that he 
gave the consideration, and the Court is 
satisfied that he did not give the considera- 
tion, the defendant can avail himself of 
that. We are not satisfied that it was 
meant to be laid down in that case that 
where the. plaintiff merely fails to prove 
that consideration passed and the defend- 
ant also fails to prove that he did not give 
consideration, there is no presumption in 
favour of the plaintiff. Very probably in 
that case the Court had come to the conclu- 
sion that some consideration had passed 
because the learned Judge observed : 


< ‘and the Court is thus satisfied that he did not give 
the consideration which he alleges,” 


~ The Court is certainly entitled to record 
à categorical finding on the question of the 
passing of consideration on the eptire 
évidence produced by both the parties. 
The case of Shambhu Dayal v. Lallu Mal 
(7), may be distinguishable because there 
the plaintiff had gone back on the recital 
in the negotiable instrument and had 
admitted that at least part of the considera- 
tion had not been paid in cash. The 
learned Judges especially emphasised this 
fact and remarked: 


“As the case now stands, the plaintiff himself has 
gone back on the recital in the promissory note to the 
effect that Rs. 8,000 were paid over in cash.” 


_ Asin the present case there is no such 
going back, we are not called upon to 
consider the bearing of this ruling on this 
ease, although it may be pointed out that 
5. 118, Negotiable Instruments Act, does 
not speak of any cash consideration. 
The case of Singar Kunwar v. Basdeo 
Prarad (8), has no application because 
there the presumption under s. 118, 
"Negotiable Instruments Act, was applied, 

(6) 67 Ind, Cas, 684; AIR 1923 All, 214; 4UPI 
7 7580 Ind. Cas. 717; A I R 1924 All, 956. 


` (8) 124 Ind. Oas. 717; A I R 1930 All, 568: Ind, Rul, 
930) All. 573, sean ; Ind. Rul 
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but it was held that that presumption had 
been rebutted by the evidence in the case. 

It seems to us that under O. XVIII,r.3, 
Civil Procedure Code, where there are 
several issues, the burden of proving some of 
which lies on the plaintiff, hecan “‘at bis op- 
tion” either produce his evidence on those 
issues in the first instance or reserve it by way 
of answer to the evidence produced by the 
other party. The exercise of the first ‘of 
these options does notin any way involve 


an admission on the part of the 
plaintiff that he is undertaking 
the burden of proving that issue, 


although that burden lies on the defendant, 
Section 118, Negotiable Instruments Act, 
is Imperative and the Court is bound to 
draw the initial presumption that every 
negotiable instrument was made for con- 
sideration, when its execution is admitted. 
Similarly s. 102, Evidence Act, throws the 
burden of proving want of consideration 
on the defendant, for if no evidence was 
produced by either side and the execution 
of the document being admitted, the plaint- ` 
iff's claim would be decreed, But where 
the Oourt has after a consideration of the 
entire evidence recorded a clear finding 
one way or the other, then the finding is 
based not on a mere presumption, but on 
the evidence, and has to be accepted. 

In the present case the main difficulty in 
the way of the plaintiff is that he was 
conscious of the fact that the ostensible 
promissory note which had been attested by 
witnesses either before or after the execution 
was a bond and not a promissory note, or 
that it had been tampered with. Again, 
the receipt was understamped and could 
not be accepted without being impounded. 
In the face of these difficulties the plaintiff 
chose to bring a suit for the recovery of the 
amount advanced as aloan and admitted 
that the documents were handed over to. 
him “after the taking of the loan.” 
Furthermore it is notat all clearthat the 
defendant had clearly admitted the execu- 
tion of the promissory note or the bond in 
question in the strict sense of the word. 
He had admitted his signature on the 
document, but had qualified his admission 
by saying that the signature had been 
obtained by means of fraud. We, there- 
fore, do not think that in this particular 
case the plaintiff should now be given a 
decree for the amount when the Court below 
has recorded a clear finding that he has 
failed to prove that money was lent tothe 
defendant. He cannot be allowed to take 
advantage of the weakness inthe defend-. 
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ant's evidence that the want of considera- 
tion had not been satisfactorily established, 
when his suit is professedly not based on 
the bond. 
The appeal is accordingly dismissed with 
costs. ; 
D. , Appeal dismissed. 





NAGPUR JUDICIAL COMMISSIONER'S 
COURT 
Second Civil Appeal No. 318 of 1932 
November 30, 1934 
_ STAPLES, À. J. O. 
Musammat SUNDARBAI 
DEFENDANT — APPELLANT — 
e versus 
: GANPAT AND OTHERS—PLAINTIFES AND 
DEFENDANTS Nos, 2 4ND 3— 


RESPONDENTS 

, Limitation Act (IX of 1908), Sch. I, Art, 11—Civil 
Procedure Code (Act V of 1908), O. XXI, rr. 58, 59 
-Mere attachment--Whether gives interest in property 
attached within meaning of r. 93—Attachment and 
sale—Purchase by G—Subsequent attachment and sale 
and purchase by A—Objections to second sale by 
GQ — Dismissal of — Suit by G, if governed by 
Art, 11. 

In execution of a money decree obtained by S. 
against K,acertain property was attached and sold 
‘and purchased by G. also hada decree against K 
and A brought the same property to sale in execution 
and purchased it inspite of the previous sale to G. 
G objected tothe sale but on the objections being 
dismissed, he filed a regular suit ; 

.Held, that Art. 11, Limitation Act, did not apply 
for the reason thatthe objection made by G to the 
sale of the property in favour of A was not an objec- 
tion under O. XXI, r. 58. Civil Procedure Code, 
An objection under O. XXI, r. 58, as explained 
in r. 59, must be based on the ground that at 
the date of the attachment the objector had some 
interest in the property attached. At the date 
of the attachment by A the objector G had no 
interest in the property nor was he possessed of ib. 
The mere fact that he had made a prior attachment 
would not give him an interest in the property within 
the meaning ofr. 59, nor would it prevent the pro- 
perty from being subsequently attached in execution of 
another decree. The objection, moreover, was not 
tothe attachment of the property, but to the sale, 
and that was based on the ground, not that the pro- 
perty did not belong to the judgment-debtor or that 
it belonged to the objector at the time of the attach- 
ment, but because there was a prior sale in favour 
of the objector. Official Receiver, South Malabar v. 
Veeraghavan Pattar (1), referred to. 

Held, also that the matter was one that should have 
been dealt with by the Court under its inherent power 
under s. 151 of the Civil Procedure Oode, and that 
being so, there could be no order under O. KAT, 
r. 58, against the objector, and Art, 11 of the Limita- 
tion Act would not apply. : 

S.C. A. against the decree of the Dis- 
trict Judge, Nimar, in Civil Appeal No. 22 
of 1932, dated March 31, 1932, arising out 
of Civil Suit No. 288 of 1930, in the 
Court of the Sub-Judge, Second Class, 


Khandwa, dated December 5, 1931. 
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Mr. W. R. Puranik, for the Appellant. 
Mr. M. R. Bobde, for the Respondent . 


Judgment.—The only question in this 
appeal is whether the suit brought by the 
first respondent Ganpatis barred by Art. 
11 of the Limitation Act or not. The lower 
Courts have held that it was not barred - 
and granted the respondent a decree, and 
the first defendant Sunderbai has appeal- - 
ed against that decision. 

The facts are a little unusual, and 
the trouble in the present case has arisen 
from the carelessness of the Executing 
Court in selling the same property twice 
over. The respondent No. 2 Sukhlal had 
obtained a money decreeagainst the third 
respondent Kalusingh in the Small Cause 
Court, Khandwa, and that decree was 
transferred to the Court of the Sub-Judge, 
Second Class, Khandwa, for execution. 
The property was attached on April 16,1928, 
and wassold by auction on November 7, 
1928, and purchased by the plaintifi-res- 
pondent Ganpat. The sale was confirmed 
on January 15, 1929, and Ganpat took pos- 
session through Court on July 17, 1929, 
The appellant Sunderbai had two decrees, 
one in the Small Cause Court and the 
other in the Court of the Subordinate Judge, 
Second Class, against Kalusingh and his 
son Pyaresingh. In execution of those 
decrees she attached the property on June, 
27, 1928, and, inspite of the previous 
sale to the respondent Ganpat, which, as 
noted above, had been confirmed on 
January 15, 1929, she brought the property 
to sale on June 21, 1929, and purchased 
it herself, The respondent Ganpat made 
two objections to the sale of the pro- 
perty by .Sunderbai, andthe one relating 
to the Small Cause Court decree was 
withdrawn with permission to bring a fresh 
objection on March 11, 1929; a copy of the 
order inthal case is on the record ag 
Ex. P-22. The other objection inthe suit 
in the Court of the Subordinate Judge was 
dismissed for default on April 29, 1929. 
The present suit was brought by Ganpat 
on November 21, 1930, and it is contend- 
edthat it is barred by Art. 11 of the 
Limitation Act, having been brought more 
than one year after the order dismissing 
the objection. 

Both the lower Courts have held, as 
stated above, that the suit is not barred, 
and, althoughthe trial Oourt was wrong, 
as pointed out by the lower Appellate 
Court, in holding that there was no de- 
cision of the objection case, still I would 


200. 


hold that Art. 11 does not apply for the 
reason- that the objection made by the 
respondent Ganpat tothe sale of the pro- 
perty in favour of the appellant Sunder- 
bai was not an objection under O. XXI, 
r. 08, and, therefore, Art. 11 would not 
apply: I weuld point out that an objec- 
tion under O. XXI, r. 58, as explained 
in r. 59, must be based on the ground that 
at the date ofthe attachment the objec- 
tor had some interest in the property 
attached. Now at the date of the attach- 
ment by the appellant Sunderbai, the 
objector, the respondent Ganpat, had no 
interest in the property, nor was he possess- 
ed of it. The mere fact that he had 
made a ‘prior attachment would not give 
him an interest in the property within the 
meaning of r.59, nor would it prevent 
the property being subsequently attached 
in execution of another decree. The 
objection, moreover, was not to the attach- 
ment ofthe property, but to the sale, and 
that was based onthe groand, not that the 
property. did not belong to the judgment- 
debtor or that it belonged to the objector 
atthe time ofthe attachment, but be- 
cause there was a prior salein favour of 
the objector. The case, therefore, appears 
tome to be analogousto that reported in 
Official Receiver, South Malabar v. Veera- 
ghavan Pattar (1) and I would refer to 
pages 74 and 70* of that decision, There 
was no: decision either as regards the 
possession or the title of the judgment- 
debtor, and infact there could beno de- 
cision, asthe case did not fall, as stat- 
ed above, within the provisions of O; XXI, 
r. 58., Actually, as held in Official Re- 
ceiter, South Malabar v. Veeraghavan Pattar 
(1) the matter was one that should have 
been dealt with by the Court under its 
inherent power under s. 151 of the Civil 
Procedure Code, and that being 80, there 
could be no order under O. XXI, r. 58, 
against the objector, and Art. llof the 
Limitation Act will not apply. 

The other findings of the lower Courts 
about the sale being vitiated by fraud 
and the execution in Civil Suit No. 10 
of 1917, being ultra vires, were not serious- 
ly contested inthis appeal, and the only 
contest was about limitation. As that hag 
been held against the appellant for reasons 
stated above, the appeal must fail and jg 
accordingly dismissed, the decree of the 


(1) 45 M 70; 69Jnd. Oas. $26; 41 ML J 334. 
Wasa, (1991) M WN 775; 80 ML 3 07: A TR 
1922 Mad, 189. 

*Pages of 45 M.—[Hd.] . 
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lower Courts being confirmed, Costs of the 


appeal will be borne by the appellant. 
Other costs as ordered in the lower 
Courts. 

N. Appeal dismissed. 


ALLAHABAD HIGH COURT 

Criminal Revision Application No. 425 

of 1931 
July 30, 1935 
Ganaa Naru, d. 
EMPEROR— PROSECUTOR 
VETSUS 

BAHRAIOHI AND ANOTHER—AÅPPLICANT3 

Criminal Procedure Code (Act V of 1898), ss. 403, 
423-—Re-trial, order for — Conviction has to be re- 
versed—Reversal, if amounts to acquittal referred to 
in 8. 403—Conviction set aside on appeal—Order for 
re-trial, if barred. 

Before an Appellate Court passes an order for re- 
trial or commitment of the accused for trial, the con- 
viction and sentence already passed have to be 
reversed. This reversal of the conviction and sen- 
tence does not amount to an acquittal such asis 
referred to in s. 403, Criminal Procedure Oode, 
Section 403 does not bar a re-trial ordered by an 
Appellate Court under s. 423, cl. (b). 

Where all that the Judge has done on appeal is 
to set aside the conviction and sentence which 
he had to do before directing the commitment 
of the accused for trial to the Court of Session under 
cl, (b) of s, 423, Criminal Procedure Code, s. 403 does 
not bar the order for re-trialh Emperor v. Batjnath 
(|) and Queen-Empress v. Ram Prasad |(2', relied on, 
Mohamad Salesh v. Emperor (3) and Kala Nath v, 
Emperor (2), distinguished. 

Or. R. App. from an order of the Addi- 
tional Sessions Judge of Basti, dated 
May 10, 1935. 

Mr. Mansur Alam, for the Applicants. 

The Assistant Government Advocate, for 
the Crown. 

Judgment.—This is an application in 
revision by Bahraichi and Jumman against 
the order of the learned „Additional 
Sessions Judge of Basti ordering that 
Bahraichi be committed for trial to the 
Court of Session for an offence under 
e. 366, Indian Penal Code, or in the alter- 
native for an offence under s. 373, Indian 
Penal Code and that Jamman be com- 
mitted to the Court of Session to stand 
his trial along with Bahraichi for an 
offence under s. 368, Indian Penal Oode. 


Bahraichi was convicted under s. 368, 
Indian Penal Code by Mr. Alauddin, 
Magistrate, lst Class, Basti. They filed 


an appeal against their conviction and 
sentence. In appealathe learned Additional 
Sessions Judge get aside the conviction 
and sentence of both the appellants and 
made an order directing the applicants 
to be committed for trial to the Court of 
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Session as stated above. The chief point 
urged by the learned Counsel for the ap- 
plicants is that e. 403 of the Criminal 


Procedure Code bars the re-trial of the’ 


applicants. The learned Additional Sessions 
Judge hasacted under cl. (b) ofs. 424, Ori- 
minal Procedure Code which lays down:— 
“The Court may in an appeal from a con- 
viction, (1) reverse the finding and sen- 
tence, and acquit or discharge the accused, 
or order him tobe retried by a Court of 
competent jurisdiction subordinate to such 
Appellate Court or committed for trial. 

Before an Appellate Court passes an 

< order for re-trial or commitment of the 
accused for tria], the conviction and sen- 
tence already passed have to be reversed. 
This reversal of the conviction and sen- 
tence does not amount to an acquittal such 
as is referred to ins. 403, Criminal Proce- 
dure Code. 
_ This view is not without authority. In 
Emperor v. Baijnath (1) the accused had 
been convicted undere. 363, Indian Penal 
Code by a Magistrate. He appealed and 
the learned Judge set aside the conviction 
and sentence and sent the case back to 
the Magistrate with a direction to him to 
commit the accused for trial ona charge 
under s. 366, Indian Tenal Code, It was 
contended on behalf of the accused that 
he had been acquitted but it was ruled 
that it was notso. It was also held that 
the Judge set aside the order of the 
Magistrate and that he had to do before 
he could order a commitment but he did 
not “acquit”, The Judge went further 
and said: “Even had he used the word, we 
shou'd have been prepared to hold that 
if was merely an error and did not in 
law amount to an ‘acquittal.” 

Section 403, Criminal Procedure Ocde, 
does not bar a re-trial ordered by anAp- 
pellate Court under cl. (b) of s. 423, 
Criminal Procedure Code. If the Sessions 
Judge finds reason to hold that the persons 
concerned in the case have been convicted 
of an cffence not warranted by the evidence, 
he has power under s. 423, Criminal Proce- 
dure Code, to annul the conviction and 
order a re-trial of a case according to 
ay” vide, Queen-Empress Vv. Ram Prasad 
The learned Counsel for the applicanis 
has relied on Muhammad v. Saleh v. Empe- 


(1) 1932) AL 7483 at p 486; 138 Ind. Cas. 689; 
L R134 81 Cr; AIR1932 All. 409; (1932) Cr. Cas. 
a Ind. Rul. (19382) All. 488; 33 Cr. L J 669; 54 A 


(2) 4 A 240, 


KUPPAN CHETTIAR V. KUTTIA KOUNDAN (MADR.) 


201. 


ror (3). In this case the accused had 
been acquitted under e. 363, Indian Penal 
Code. After the acquittal, upon an ap- 
plication by the complainant, the Sessions 
Judge directed fresh enquiry to be made 
to ascertain whether offences under s. 366 
or 365 or any other section of the Penal 
Code had beencommitted by the accused, 
It was held that the order directing further 
enquiry should not have been made in 
view of his previous acquittal. The other 
case relied on by the learned Counsel is 
Kala Nath v. Emperor (4). In this case the 
petitioners were tried on charges of kid- 
napping a minor girl and rioting with 
the common object of kidnapping the 
girl. The trying Magistrate acquitted them 
of the said charge but convicted them of 
being members of an unlawful assembly 
with the common object of causing as- 
sault and wrongful restraint. In appeal 
the Sessions Judge set aside the conviction 
and ordered a re-trial on charges of abduct- 
ing the girl in order to confine her sec- 
retly and of rioting with that common 
object. Ib was held that re-trial on the 
charges mentioned was harred bys. 403, 
Criminal Procedure Code. 

Both these cases relate the cases 
of acquittal against which there was no 
appeal. Such an acquittal clearly bars re- 
trial of the accused for the same offence 
unders. 403, Criminal Procedure Code. As. 
already stated, there is no order of acquit- 
tal so far here. All thatthe learned Judge 
has doneis that he has set aside the con- 
viction and sentence which he had to do 
before directing the commitment of the 
applicants for trial to the Court of Ses- 
sion under cl. (b) of s. 423, Criminal 
Procedure Code. Section 403, Criminal Pro- 
cedure Code does not bar the order of- 
the learned Additiénal Sessions Judge. It is, 
therefore, ordered that the application be 
rejected. If the accused are on bail they 
must surrender to their bail. 

N. Application rejected, 

(3) 51 Ind. Oas. 686; 20 Cr. L J 526. 

(4) 24 OWN 856;57 Ind. Cas. 929; 21 Cr. LJ 
6&9. 


MADRAS HIGH COURT 
Civil Revision No. 1334 of 1932 
February 28, 1935 
VENKATASUBBA Rao, J. 
Ka. Kr. Ku. KUPPAN CEETTIAR 
AND OTHERS-—PETITIONERS 
Versus = 
KUTTIA KOUNDAN AND OTHERS— 
RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s. 73, 
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1 —Scope—Decree for the first time creating 
prono heer excluded from operation of pro- 
viso—Practice— Error a a eae if can 

4 is substan i 
sa a, re decree ordering its sale (the sale of 
immovable property) for the discharge of an incum- 
brance thereon ™ in 8. 73, proviso (0), Oivil Procedure 
Oode, are quite general and apply wherethe charge 
exists independent of and prior to the decree, 
as also where it 18 created by the decree 
itself. A decree which forthe first time creates 
a charge, is not excluded from the operation of the 

roviso. 

in regard tothe procedure adopted can- 
sae one a Da of his substantive rights. Where 
a person heving a charge over a property by virtue 
of a decree attaches 1t, though the step is — pupei. 
fluous, he cannot be deemed to have waived his right 

to treat the decree as one creating 2 charge. 
C. Rev. from an order of the District 


Munsif, Gopichettipalayam, dated June 22, 


ave R. Gopalaswamy Iyengar, for the 
a a nam Krishna Iyer, for the 
Respondents. 


—The question that arises is, 
eee a ( tos. 73, Civil Procedure 
Code. applied. A decree was obtained by 
respondent No. l's predecessor and by 
virtue of that decree, a charge was created 
in respect of the judgment-debtor's pro- 
perty. It is stated, though it is an un- 
necessary detail, that the sult filed by 
him was to enforce his unpaid vendor's 
lien. Respondent No. 1 brought the pro- 
perty to sale, but before the realisation of 
the assets, the petitioner in this Court, 
the rival decree-holder, applied for rate- 
able distribution. The lower Court has, 
after carefully considering the question, 
negatived his claim. Mr. R. Gopalaswamy 
Ayyangar for the petitioner contends that 
proviso (c) applies where the charge is 
a pre-existing one, t. e, where it exists 
independent of the decree and not where, 
as in the present instance, 1b 18 created 
by the decree itself. There is no warrant 
in the words of the section for this limited 
construction; on the contrary, there is no 
reason why a decree which for the first 
time creates a charge, shonld beexcluded 
from the operation of the proviso. The 


evant words are : l 
w decree ordering its sale (the sale of immov- 


able property) for the discharge of an incumbrance 
thereon.. l 

These words are quite general and 
apply to both kinds of decrees. Secondly, 
it is argued that respondent No. 1 hav- 
ing attached the property and brought 
it to sale, he should be deemed to 
have waived his right to treat the 
decree as one creating a charge. There 
s " bal . a m 
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is no force in this contention: to have 
attached the property was a superfluous 
and indeed a wrong step, but that does 
not mean, that an error in regard to the 
procedure adopted deprives a party of 
his substantive rights. In the result I 
hold that the lJower Court’s order nega- 
tiving the petitioner's right to rateable 
distribution is right. The petition is 
dismissed with costs. 


A-N. Petition dismissed 


ALLAHABAD HIGH COURT |, 
Execution First Appeal No. 495 of 1933 
July 20, 1935 
SULAIMAN, O, J. AND MULLA, J. 
Kunwar POKHAR SINGH—JUDGMENT- 
DEBTOR— Å PPLICANT 


TETSUS 
Lala TULA RAM—Dnrorez-Horpre— 


OPPOSITE Party 

Civil Procedure Code (Act V of 1908), 0O. XXI, 
r. 64, ss. 60,47—Order for sale— Judgment-debtor, if 
has right of appeal—Objection that property is not 
saleable under s., 60, made after sale but before 
confirmation of sale—Maintainability of—Fact that 
judgment-debtor did not object to attachment—Whether 
amounts to estoppel against him—Objection asto non- 
saleability of property—Whether governed by 8. 47, 

Under the new Code of Civil Procedure when an 
order for saleis made under O. XXI, r. 64, the 
judgment-debtor has no right of appeal. 

The right to object to the sale of a non-sale- 
able property arises after such a sale has taken 
place. When a sale has beer confirmed and the 
property has become completely vested in the auc- 
tion-purchaser, it may be said to implya decision 
that the property was saleable, which may operate 
as a bar against any objection raised by the judg- 
ment-debtor after the confirmation ; but that argu- 
ment cannot be applied toa case where there has 
yet been no confirmation and the sale is still subject 
to confirmation. It is impossible, in the latter case, 
to say that there has been by a necessary implication, 
any decision, atany stage of the case, that the 
property was saleable, which would be conclusive 
as between the parties and would operate as a bar 
against all objections. Umedv. Jas Ram (1), Durga 
Charan “‘Mandol v. Kali Prasanna Sarkar (2) and 
Ram Chhatbar Misir v. Bechu Bhagat (3) held no 
longer good law on the point. 

The objection that certain property is not saleable 
is an objection tothe execution of the decree gov- 
erned by s. 60, Civil Procedure (ode, Under that 
section it is the duty of the Court to decide all 
questions arising between the parties to the sujt 
relating to execution, discharge or satisfaction of the 
decree. There is no time limit prescribed for raig- 
ing sucen an objection; and it cannot be held that, 
so lòng as the Court is functioning and has not 
become functus oficio after tbe confirmation of the 
sale and the satisfaction of the decree, it can be too 
late for the judgment-debtor to invite the attention 
of the Court toits statutory duty under s 60 to 
see that a property which is not saleable should not 
be sold. The mere fact that the judgment-debtor 
was negligent at an earlier stage and did not object 
to the attachment itself may affect the question of 
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costs but would not nècessarily amount to anestop ` 


pel against him, as there should be no 


against a statutory right, 

Ex. F. A. from the decision of the 
Subordinate Judge, of Pilibhit, dated 
July 31, 1933. 


Mr. G. S. Pathak, for the Appellant. 
; ‘Mr. Basudeva Mukerji, for the Respondent. 
| ‘Judgment.—This is a judgment-debtor's 
|appeal from an order dismissing an objec- 
tion under s. 47, Civil Procedure Code, to 
|an auction sale. In execution if a simple 
.money decree a house of the judgment- 
‘debtor-objector was attached sometime 
| before December 13, 1931. Tle did not 
appear at all to file any objection to the 
| attachment. Various steps were taken and 
. notices were issued under O. XXI, r, 50, 
| for the judgment-debtor to appear at the 
time of the settlement of the terms of the 
proclamation of sale; but he did not appear 
at all. Ultimately the property attached 
was sold on January 19, 1933, and pur- 
chased by the decree-holder. Before, how- 
ever, the sale could be confirmed, the 
judgment-debtor on February 18, 1933, filed 
ah application under O. XXI, r. 90, praying 
for ihe setting aside of the sale on the 
ground of certain irregularities and fraud 
in conducting and publishing it. Later, on 
April 27, 1933, but before the sale could be 
confirmed, he filed another application 
under s. 47, Civil Procedure Code, objecting 
to the sale on the ground that the property 
was the house of an agriculturist and was 
: exempt from attachment and sale under 
| s 60, Civil Procedure Code. The Court 
below has dismissed this objection sum- 
| marily on ground that it was not maintain- 
| able inasmuch as it was filed after the 
sale had taken place. The appeal has been 
| preferred from this last order. 
' ‘The Court below has relied on the authori- 
ty of the case of Umed v. Jas Ram (1) in 
support of the view that the objection was 
too late. In that case the learned Single 
Judge relied on the cases of Durga 
Charan Mandal v. Kali Prasanna Sarkar 
(2) and Ram Chhaibar Misir v. Bechu 
Bhagat (3) both of which can be easily 
distinguished. Indeed, in the former case, 
cs Calcutta High Court actually held 
that: 

“Even the confirmation of the sale was no bar to 
an application made by the judgment-debtor to have 
it declared that in execution of such a decree the 
holding could not be sold, as the question was one 
relating to the execution, discharge and satisfaction 
of the decree.” i 

(1) 4 A L J 519. 

(2) 26 O 727. 

(3) 7 A 641. 
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The main grcund cn which tke learned 
Judge held that the objection could not 
be entertained was that 

“In my opinion a  judgment-debtor who 
might have raised objections prior to the 
sale but who has refrained from doing so, and who 
might have appealed against the order for sale, has 
no right after the sale has been carried out to prefer 
an objection that the property sold was not legally 
saleable". 

That case was decided under the provi- 
sions of the old Civil Procedere Code | 
(Act XIV of 1882), Under s. 284 of that 
Code the Court could order the sale of any 
property which had been attached, or a 
portion thereof. That section did not lay 
any particular stress on the question asto 
whether the property was saleable or not. It 
was held in some cases that such an order 
was appealable and was tantamount to an 
crder against the judgment-debtor, which 
necessarily implied that the property was 
saleable, It was presumably on account of 
this view that the learned Judge considered 
that, where a judgment-debtor allows an 
order for sale to be passed and dces not 
appeal from such an order, he should not 
be allowed to object to the sale at a later 
Stage, 

The scheme of the new Civil Procedure 
Code is not identical. Order XXI, r. 64, 
which corresponds to the old s. 284, is differ- 
ently worded and authorises the Court exe- 
cuting a decree to order a sale of the proper- 
ty attached by it, or a portion thereof, only 
if it is liable to sale. Thus, where ‘there is 
property not liable to sale, r. 64 would not 
be applicable. A further difference arises 
because of the fact that an order under 
r. 6418 no longer appealable. The right of 
appeal arises only when the sale has been 
confirmed later. It cannot, therefore, be said 
under the new Code of Civil Procedure 
that, when an order for sale was made 
under r. 64, the judgment-debtor had a 
right of appeal of which he did not avail 
himself. 

Section 60, which is embodied in the 
substantive part of the Code of Civil Pro- 
cedure, provides that certain particulars 
“shall not be liable to attachment or sale”, 
Among these particulars are houses and 
other buildings belonging to an agricul- 
turist and occupied by him. 

It isour duty tointerpret the section in 
such a manner as not to make any words 
used therein in any way superfluous. The 
fact that the Legislature has thought it 
fit to make the specified particulars neither 
liable to attachment nor liable to sale is 
very significant. It would seem to follow 
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prima facie that, even if by some mistake 
or other a wrong attachment has taken 
place, there is still a prohibition against 
the sale of such property. Admittedly the 
right to object to the attachment of a non- 
attachable property can arise after the 
attachment has taken place. It would seem 
to follow that the right to object to the 
sale of a non-saleable property ought also 
to arise after such a sale has taken place. 
“When a sale has been confirmed and the 
property has become completely vested tn 
the auction-purchaser, it may be said to 
imply a decision that the property was sale- 
able which may operate as a bar against 
any objection raised by the judgment- 
debtor after the confirmation; but that 
argument cannot be applied to a case where 
there has yet been no confirmation and 
the sale is still subject to confirmation. 
It is impossible, in the latter case, to say 
that there has been by a necessary im- 
plication any decision at any stage of the 
case, that the property was saleable, which 
would be conclusive as between the parties 
and would operate as a bar against all 
objections. Had an appeal been allowed 
from an order of sale under O, KAI, r. 6t, 
we might have been inclined to follow 
the ruling in the earlier case but that is 
not the position now. ; 

The objection that a certain property is 
not saleable is obviously not ‘an. objection 
which would fall within the scope of O. XXI, 
r. 8S or r, 90, but is an objection to the exe- 
cution of the decree governed by s. 47, Oivil 
Procedure Code. Under that section it is the 
duty of the Court to decide all questions 
arising between the parties to the suit 
relating to execution, discharge or satisfac- 
tion of the decree. There is no time limit 
prescribed for raising such an objection; 
and we are unable to hold that, so long as 
the Court is functioning and has not be- 
come functus officio after the confirmation 
. of the sale and the satisfaction 
of the decree, it can be too late for the 
judgment-debtor to invite the attention of 
the Court to ita statutory duty under s, 60 
to see that a property which is not saleable 
should not be sold. The mere fact tbat 
the judgment-debtor was negligent at an 
earlier stage and did not object to the 
attachment itself may affect the question 
of costs but would not necessarily amount 
to an estoppel against him, as there should 
be no estoppel against a statutory right. 
To hold that, once a sale has taken place, 
howsoever wrong and illegal it may be, 
there isa complete Lar and the Court has 
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no option but to proceed to confirm the 
sale of a property, which is non-saleable 
under s. 60, will be nullifying the provisions 
of that section, which is a result that ought 
to be avoided, 

We are, therefore, of the opinion that the 
Court below has erred in holding that the 
objection of the judgment-debtor to the 
saleability of the property was not main- 
tainable. We accordingly allow this ap- . 
real and setting aside the order of the. 
Court below send the case back to 
that Court with ihe direction to restore it 
to its original number and to dispose of it 
according to law. As there was a great’ 
delay onthe part of the judgment-debtor . 
in taking the objection, we direct that the 
costs should abide the result. 

N. Appeal allowed. 
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CALCUTTA HIGH COURT 
Oriminal Appeal No. 173 of 1935 
July 17, 1935 
LORT-WILLIAMS AND JACK, JJ. 
KAMAL KRISHNA BIRCAR—APPELLANT ` 
versus 
EM PEROR—Opposits Party 

Penal Code (Act XLV of 1860), s. ]24-A—Sugogest- 
ang some other form of Government—Whether neces- 
sarily brings the present Government into haired or- 
contempi—Speech recommending Bolshevik form of. 
Government as preferable to present form—Whether - 
comes within s. 124-A, 

To suggest some other form of Government is not ~ 
necessarily to bring the present Government into- 
hatred or contempt. 

All that the speech made by the accused amounted 
to was a recommendation of the Bolshevik form of 
Government as preferable to whatis generally called 
the ‘capitalistic’ form of Government, i. e., the pre-- 
sent form of Government, and all that thespeaker 
did was to encourage the young men, whom he was 
addressing, to join the Bengal Youth League and 
to carry on a propaganda for the purpose of induc- 
ing as large a number of people in India as possi- 
ble to become supporters of the idea of communism 
as represented by the present Bolshevik system in 
Russia : 

Held, that the speech did not come within the 
provisions of s. 124-4, Penal Code, and it wag not 
wise to institute prosecutions against makers of 
speeches of this kind. 

Messrs. B. Dass and Hiran Kumar Roy, 
forthe Accused. 

"Mr. D. N. Bhattacharya, for the Crown. 

Lort-Wilfiams, J.—In this case the 
appellant was convicted of sedition under 
s. 124-A, Penal Code, and sentenced to 
rigorous imprisopment for one year. ; 

The speech in which he made the re- 
marks complained of was delivered at 
Shradhananda Park on November 22, 1934 


There was ameeting of the Bengal Youth 
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League, and there was ared banner with 
hammer, sickle and star. The audience were 
composed mostly of Bengali youths of the 
. student community and a number of 
speeches were made. 

The accused moved a resolution, express- 
ing emphatic condemnation of Government 
legislation as being calculated to gag the 
working-class movement in India, in dec- 
laring the Communist Party of India and 
various trade unions and labour organiza- 
tions illegal], 


organizations like the Indian National 


; Congress and the Congress Socialist Party , 


has not been banned and had been al- 
lowed to prosecute their aims of sabotaging 
the real class struggle for emanicipating 
the toiling masses of India. The resolution 
also condemned the banning of the Com- 


= munist party of India and other militant - 


class organizations in the Punjab and 
Bombay. 

In his speech the accused referred to 
these orders made by the Government, and 
explained that what was meant was that 
the Government by such banning of cer- 
tain organisations were making it easier 
for the organisations which were carried on 
by the well-to-do and the capitalists, one 
of the aims of which was to put down 
the workers’ movement to pursue the new 
reformist movements which were favoured 
by these other bodies, 
and the Congress, were all lumped together 
by the speaker as being supported by the 
- Government. Then he proceeded to deal 
with the Round Table Conference and 
pointed out that at onetime the Government 
had declared the Congress illegal, but that 
it.was the object of the Government, and 


by reference the speaker obviously wanted - 


to include all Governments, to encourage 
. the reformist movement as a method of 
checking the revolutionary movement re- 
presented by the Communist party, the 
Bolsheviks and others. The rest of the 
speech was a mere recital of facts, either 
of recent or past history. A great deal 
of it was obviously taken from well-known 
and quite respectable books which have 
been published recently about the world 
economic depression, the alleged failure of 
the capitalistic system, and the necessity 
of finding some other method for the dis- 
tribution of goods. In fact all that the 
speech amounted to was 2 recommendation 
of the Bolshevik form of Government as 


-preferable to what is generally called the” 


‘capitalistic’ form of Government, i. e. the 
present form of Government, and all that 
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the speaker did was to encourage the 
young men, whom he was addressing, to 
join the Bengal Youth League and to 
carry on a propaganda for the purpose of 
inducing as large a number of people 
in India as possible to become supporters 
-of the idea of communism ag represented 
by the present Bolshevik system in Russia. 

Tt is really absurd to say that speeches 
of this kind amount to sedition. If such 
were the case, then every argument against 
the present form of Government and in 
favour of some other form of Government 
might be alleged to lead to hatred of the 
Government, and it might be suggested 
that such ideas brought the Government 
into contempt. To suggest some other 
form of Government is not necessarily to 
bring the present Government into hatred 
or contempt. 

The learned Magistrate, who tried the 
case, obviously takes a strong view with 
regard to Bolshevism. He does not like 
it; neither do J, nor do a very large 
number of sensible people. That does not 
mean that one may not make speeches of 
this kind. I do not like quite a lot of 
things the people do constantly from day 
to day. That is no reason for suggesting 
that those people are guilty of sedition or 
of attempting to bring the Government into 
hatred or contempt. 

In my opinion, itis not wisa to institute 
prosecutions against the makers of speeches 


. of this kind. The effect of it is to give 


the impression that the Government are 
desirous of taking the kind of steps which, 
we understand, have been. taken in 
countries like Germany and Ilaly, where 
the right of free speech has practically 
disappeared. So far as we know, that is 
not the present position in India. In any 
case the present speech is a long way 
from coming within the provisions of 
s. 124-A, Penal Code. The conviction and 
sentence passed on the appellant are, ac- 
cordingly, set aside and he is acquitted. 
The appellant who is on bail will be dis- 
charged from his bail-bond. 

‘Jack, J.—I agree. 

N. Conviction set aside. 
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LAHORE HIGH COURT: 
First Civil Appeal No. 2151 of 1929 
November 7, 1934 
ADDISON AND DIN MOHAMMAD, JJ. 
QADIR PARAST KHAN—PLAINTIRF-— 
APPELLANT 
Versus 
MEHR NUR MOHAMMAD AND OTHBRS— 
DEFENDANTS — RESPONDENTS E 

Morigage—Mortgage partly usufructuary containing 
express promise to pay sum on particular date and 
redeeming land—Held, mortgage was anomalous one 
—Land not liable to be sold under Punjab Land 
Alienation Act in execution of —decree—Morigagee 
, can giveup recy and ee al are ga en th 
Mortgage— Personal covenant to pa n 
—PunsabpAlienation of Land Act (AI110f 1900}, s. 16. 

Where the mortgage is partly usufructuary sand 
there ig an express promise to pay the sum on 4 
particular date and to redeem the land on that date, 
the mortgage isan anamalous one and asthe land 
cannot be sold under s. 16, Punjab Land Alienation 
Act, in execution of any decree, the mortgagee 18 
entitled to give up the security and to obtain a 
simple money decres for the sum sued for. 

In all mortgages a personal covenant to re-pay the 
mortgage money must be presumed unless there is 
something in the nature and the terms of the mort- 
gage deed to negative it. As regards an anomalous 
mortgage, the Court would not necessarily come to 
any conclusion by deciding the nature of the deed, 
as to whether there was or was not a personal liabi- 
lity. The nature of the deed may either raise a 
presumption for, 012 presumption against, the in- 
terpretation of the terms, which might otherwise be 
ambiguous, in favour of or agalosta personal coven- 
ant to pay; but a personal covenant to pay may be 
“express or may be implied in all mortgages what- 
soever, of any form. The only difference that could 
„arise is that in certain forms of mortgages the 
Court might, in the absence of an express covenant, 
demand a much more clearly implied covenant than 
Gt might require in other cases, This would parti- 
" cularly be the case ın a usufructuary mortgage. 

Pars Ram v. Brij Mohan i), followed. 
TER. OWA. from the decree of the Senior Sub- 


io Multan, dated May 18, 1929. | 
EA "Vishnu Datta for Mr. Badri Dass, 
the Appellant. l 
es agan and Abdul Aziz, for 
the Respondents. — 

Juggment.—The plaintiff sued the three 
ga Di for recovery of Rs. 7,2U0-0-6 
on the footing of a mortgage. The prin- 
cipal plea taken by the defendants was 
that the mortgage was a usufructuary one 
and that no period for repayment of the 
money had been fixed. ‘The trial Court 
held that the mortgage was usufructuary 
and accordingly dismissed the suit. The 
plaintiff has appealed. 

The plaintiff sold a large area of land 
to the defendants for Rs. 34,000. Rs. 10,000 
were not paid and accordingly the uefend- 
ants mortgaged pari ot the land to the 
plaintiff for this outstanding 


Rs, 10,000, Possession was to be given to 
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the plaintiff and the profits of the land 
were to ketaken by him in lieu of interest. 
Rs. 2,8CQ were later repaid and this 
explains why the suit is for Rs. 7,200-3-6. 
The mortgage was an oral one, the in- 
tenticn of the parties being to have a 
mutailon regarding it effected by the 
revenue authorities, so that the transaction 
might be embcdied. in the revenue papers. 
Accordingly after the oral mortgage the 
first two defendants and plaintiff went to 
the patwart or village accountant on April 
&, 1927, and asked him to record a mutation 
of the mortgage so that the Assistant 
Collector might attest it with a view to the 
transaction being recorded in the revenue 
papers. The statement of these three per- 
sons to the patwari, whichis embodied in 
the mutation, was to the effect that the 
mortgage was for Rs. 10,000; interest and 
produce were to counter-balance each other: 
and possession had been given. Finally it 
was said that the mortgage money would 
be paid on the lst of Poh, Sambat 1984, 
corresponding to December 15, 1927, when 
the land would be redeemed. The mutation 
came before the Assistant Collector on April 
9, 1927. In his order he stated that the 
facts in detail with respect tothe mortgage 
had already been entered in the mutation. 
He then went on to add that the amount 
was Rs. 10,000, the rent and interest being 
equal. It was because this order did not 
record the fact mentioned in the parties’ 
statement tothe patwart to the effect that 
the mortgage money would be paid on 
December 15, 1927, and the mortgaged area 
redeemed, that the trial Court held that 
the mortgage was purely a usufructuary one. 
This decision seems to us to be wrong. 
In the first place, there is no column in 
the mutation register for the entry of the 
period ofthemortgage. This, however, was 
clearly sst out in the column of remarks 
in the mutation entry where the statement 
of the parties already given was 
repeated. Though the defendants denied 
in their plea: that any period for redemption 
had been fixed, defendants Nos. 1 and Z 
luter admitted as witnesses that they had 
Signed this stalement. Further, Ex. P-4 
is a letter written by defendant No. 1, 
who is a eaildar to the plaintiff dated 
September 19, 1928, in whieh he asked 
the plaintiff to come on the loth of Poh 
when he hoped to repay the amount to 
him. In these circumstances it is cleac 
that one of the terms of this oral mortgage 
was thatthe defendants promised to re-pa 
the mortgage money on December 15, 1927, 
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and to redeem thé land. This is, therefore, 
the case of an anomalous mortgage which 
used to be called as a simple usufructuary 
mortgage, Under s. 68 (a), Transfer of 
Property Act, therefore the mortgagee has 
a right to sue for the mortgage money, as 
the mortgagors bound themselves to repay 
the same. Both in the Court below and 
before us the plaintiff-appellant stated that 
all he desired was a simple money decree 
against the defendants, and he is cer- 
. tainly entitled to this. 

It was held in Pars Ram v. Brij Mohan 
(1) ‘that in all mortgages a personal coven- 
ant to repay the mortgage money must be 
presumed unless there is something in the 
, nature and the terms of the mortgage deed 
to negative it. As regards an anomalous 
mortgage, it was said that the Court would 
not necessarily come to any conclusion by 
deciding the nature of the deed, as to 
whether there was or was not a personal 
liability. The nature of the deed may 
_eltber raise a presumption for, or a presump- 
tlon against, the interpretation of the terms, 
which might otherwise be ambiguous, in 
favour of or against a personal covenant 
to pay; but a personal covenant to pay may 
be express or may beimpliedin all mort- 
gages whatsoever, of any form. The only 
difference that could arise was that in 
certain forms of mortgages the Court might, 
in the absence of an express covenant, 
demand a much more clearly implied 
covenant than it might require in other 
cases. This would particularly be the 
case in a usufructuary mortgage. 

In the case before us, however, though 
the mortgage is partly usufructuary, there 
was an express promise to pay the sum of 
. Rs. 10,000 on December 15, 1927, and 
to redeem the land on that date. It 
might also be added that usually a per- 
sonal covenant to pay is held to have the 
effect of implying a right of sale. In the 
present case the right of sale is not now 
asked for, for the reason that under the 
. provisions of s. 16, Land Alienation Act, 
the land cannot besold in execution of anv 
decree, The plaintiff is, however, entitled 
to give up the security and to obtain a 
simple money decree for the sum sued for 
which is notin dispute. 

We accordingly accept the appeal with 
costs throughout and grant the plaintiff a 
simple money decree against the defend- 
ants for the sum of Rs, 7,200 3-6. 


D. Appeal accepted. 
(1) 135 Ind. Cas, 33; AI R 1932 Lah. 164. 13 Lah. 
£09; Ind, Rul, (1932) Leh. 17; 33P L R 536, 
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MADRAS HIGH COURT 
Full Bench 
Appeal Against Order Nos. 303 and 304 
of 1933 n 
(Converted into Civil Revision Petitions 
Nos. 535 and 536, respectively) 
April 12, 1999 
BEASLEY, ©. J., CORNISH AND PANDRANG 
Row, Jd. 
L. A. KRISHNA AYYAR—APPELLANT 


VETSUS - 
ARUNACHALAM CHETTIAR— 
PETITIONER— RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXI, rr, 
89, 90, s. 471—Application under r, €9 and deposit— 
Application under r. 90 by. judgment-debtor—Sale set 
aside—Refund of deposit, if can be made—Condt- 
tional deposit, if can be allowed—Order allowing 
withdrawal—Whether one under s, 47—Appeal, if 
lies —Revision, maintainability of, | 

The judgment-debtor or a person interested in the 
property cannot attach any condition to his deposit 
under O, XXI, r. £f, Civil Procedure Code, 
and the Court cannot accept the deposit subject 
to any condition or protest. Once the proper 
amount has been deposited in time by the person 
entitled to make the application, the Court has 
no option but at once to make the order setting 
aside the sale; and the fact that another ap- 
plication has been made by the judgment-debtor 
under r. 90 and an order setting aside the sale made 
thereon does not make any difference. The applicant 
under r. 89 isnot entitled to get back his deposit 
on the ground that subsequent to his application, 
the sale has been set aside at the instance of the 
judgment-debtor on an application under r, 90. [p. 


3 ce | 
“ [Case-law discussed.] Pee 
No appeal lies against an order on an application 
for refund of money deposited under r.89 as the 
order is not one under s, 47, Oivil Procedure Code. 


“But a revision is maintainable against the order. [p. 


y co E , . a a 
Appeal converted into Revision Peti- 
tions to revise the orders of the Court of 
the Subordinate Judge of Coimbaiore, dated 


-December 9, 1932, and made in HE. A, 


Nos. 186 of 1831 and 15 of 1931, respective- 
ly, in O, S. No, 117 1918. 

Messrs. T. M. Krishnaswamy Ayyer and 
P. R. Ramakrishna Ayyer, forthe Appel- 
lants. , 

Messrs. B. Sitarama Rao and S. V. Venus 
gopalachari, for the Respondanis. 


Beasley, C. J—The facts in these ap- 
peals are that the appellant LL. A. Krishna 
Ayyar obtained a decree against one 5. 
R. Subramania Ayyar and his mother on 
January 20, 1919, thesuit being upon two 
promissory notes. Previously he had got an 
attachment of S. R. Subramania Ayyar’s 
immovable property on October 18, 1918, 
Whilst this attachment was in force, 
Subramania Ayyar executed a mortgage 
of his immovable properties on Novem- 
ber 7, 1918, for Rs, 50,000 directing the 
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mortgagee to pay Rs. 4,000 to the plaintiff- 
appellant and this sum was allowed as a 
credit when the decree in the suit was 
passed. On the date of the decree, the 
decree-holder, the appellant here, applied 
for the arrest of Subramania Ayyar hut 
that petition was dismissed. He then 
filed a second execution petition for the 
sale of the properties attached before judg- 
ment. That petition was also dismissed, 
this time for the decree-holder’s default, 
on April 19,1922. He filed a third exe- 
cution petition (li. P. No. 85 of 1924) for 
the sale of the properties. No fresh at- 
tachment was effected. $S. R. Subramania 
Ayyar filed an objection petition saying 
that execution should be not allowed 
without fresh attachment. His objection 
was disallowed and the sale was held on 
Faburay 9, 1925, and the appellant, the 
decree-holder, became the purchaser of the 
property in Court auction. S. R, Subra- 
mania Ayyar appealed to the High Court 
against the order disallowing his objection 
to the execution. He also appliedin E. A. 
No. 115 of 1925 under O. XXI, x. 90, 
Civil Procedure Code, to set aside the 
sale. A few days later, namely, on March 4, 
1925, the assignee from the mortgagee, 

. Arunachalam Chettiar, applied ink. A. 
No. 181 of 1925 to set aside the sale under 
©. XXI, r. &9, Civil Procedure Code, de- 
positing Rs. 3,961-3-0 in Court. Meanwhile the 
High Court held that the attachment before 
judgment fell with the dismissal of the 
decree-holder’s petition for default on 
April 19, 1922, and that the property sold 
was not under attachment but dismissed 
‘the appeal leaving the matter to await the 
decision in E. A. No. 115 of 1925. Then the 
„assignees mortgagee, Arunachalam Ohettiar, 
filed O. S. No. 22 o0f 1924 inthe Subor- 
dinate Judge’s Court of Ooimbatore on the 
assigned mortgage and got a decree on 
. August 28, 1925, and while the two petitions, 
already referred to, to set’ aside the sale 
. were pending, Arunachalam Ohettiar filed 
O. S. No. 2134 of 1920 in the District Munsif's 
Court, Coimbatore, for a declaration that 
“he had priority over the rights acquired 
by the -auction-purchaser, and for stopping 
the execution proceedings and preventing 
the decree-holder from drawing the money 
‘and on June 27, 1927, got adecree only in 
respect of the priority claimed, the claim 
for the injunction and other consequential 
‘prayers being disallowed. There was an 
appeal against that decree by the appellant 
here but that was dismissed. Meanwhile, 
pn July 19, 1926, E. A. No. 115 of 1925 the 
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. money deposited by him. Hence 
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application under O.. XXI, r. 90, Civ) 
Procedure Code, was allowed and the sal 
was set aside and onthe same day B. A 
No. I8l of 1925 the application unde: 
O. XXI, r. 89,Civil Procedure Code, wa: 
ordered, the following order being made: 
‘This third party is entitled to deposi, as he i 


Interested in the property sold. Oorrect amount has 
been deposited in time. Sale seb aside.” 

As regards the third execution petition E. 
P. No. 35 of 1924, the following order was 
made, viz., 

“ Sale set aside as per B. A. No. 1)5o0f 19:5 E 
A. No, 181 of 1925. Sale held without proper pro- 
clamation is not valid. Petition dismissed. See 
separate order.” i 


The decree-holder, the appellant, eventually 
filed E.A. No. 190f 1931 for the issue ofa 
cheque for Rs. 3,961 3-0, the amount de 
posited in Court under O. XXI, r. 89, Civil 
Procedure Code, but Arunachalam Chettiar, 
the holder of the decree in the mortgage 
suit and the depositor of the amount unde 
O. XXI, r. 89, Civil Procedure Code, filed 
a similar petition for the payment back ol 
the amount deposited by him alleging that 
the sale was set aside under O. X XI, r. 90 
Civil Procedure Code, and that he was 
therefore entitled to get back the amounl 
deposited by him. The learned Principal 
Subordinate Judge held that tha appellant, 
the decree-holder-auction-purchaser, had nc 
right to the money and that Arunachalam 
withdraw the 
these 
appeals. < ; 

The case put forward in the lower Court 
and here on behalf of Arunachalam Chettiar, 
the respondent, was that he deposited the 
money in Court subject to a condition or 
under protest and it was not meant to be 
there to be taken by the decree-ho!lder uncon- 
ditionally. In his affidavit in support of the 
petition he stated that he had got an 
interest in respec: of the property sold in 
auction but that, as there had been no fresh 
attachment after the dismissal of the ap- 
pelant’s execution petition and the auction 
sale was without any fresh attachment, 
it was not legally valid. He farther 
stated: ; 

“The said legal objection is always valid in my 
case and I can act upon it. Yet I have paid 
the amount now in connection with the said auc- 
tion sale.” 

The learned Subordinate Judge has dis- 
missed the appellant's execution petition be. 
cause, when the respondent's petition under 
O. KAI, r. 89, Civil Procedure Code, 
was filed, the lst jadgment-debtor hac 
already filed a petition under O. XX1, r. 90, 
Civil Procedure Code and he adds ; 


p 
|| 
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“If that petition was ultimately allowed, there 
will be no scope for a petition or order under 

. XXI, rt. 89 That petition was ultimately 
allowed andthe sale was set aside under O. XXI, 
r. 90. It appears that the orders on both the 
petitions for setting aside the sale were passed on the 
same day, i.e, July 19, 1926, and boththe petitions 
were granted butit- seems to me that after the 
petition under O. XXI, r, 90 was allowed, there 
wasno sale which should be set aside by the 
depositing of money and that the order in E. A. 
No, 181 of 1925 wasa surplusage and was un- 
necessary. Hence, it may be taken that the matters 
will stand as if there was no petition at all 
under O. XXT, r. 89 filed by Arunachalam Chet- 
tiarand no deposit made by him under that 
section.” 


He disallows the petition also upon the 
ground that the deposit made by Aruna- 
chalam Chettiar. was not a voluntary de- 


- posit but an involuntary one under protest 


and says that there were indications that 
Arunachalam Chettiar paid the money 
not ‘witha view to its being drawn by 
the decree-holder and so the money must 
be .considered to have been paid only under 
protest and that, ‘it cannot be said that 
there was any real setting aside of the 
7 under O. XXI, r. 89, Civil Procedure 
ode.’ 


The first question to be considered iS 
whether the lower Court was right in 
thinking (1) that the money was paid in 
under protest by Arunachalam Chettiar 
and (2) that he was entitled on that ac- 
count thereafter to get a refundof the 
money so deposited. With regard to (1) 
I do not understand Arunachalam Chet- 
tiar’s affidavit to amount to more than 
a reservation of his rights to impeach the 
validity of the sale elsewhere but I am 


prepared to deal with the case on 
the assumption that there was a 
deposit under protest. Under 


O. XXI, r. 89, the applicant may apply to 
have the sale set aside on his depositing 
in Court (a) for payment tothe purchaser. 
a sum equal to five per cent. of the purchase 
money, and (b) for payment to the decree- 
holder the amount specified in the pro- 
clamation of sale asthat for the recovery 
of which the sale was ordered, less any 
amount which may, since the date of such 
proclamation of sale, have been re- 
ceived by the decree-holder. There is no- 
thing in that rule which appears to permit 
any conditional deposit and it is very fairly 
conceded by Mr. Sitarama Rao that the 
deposit must be unconditional. This ques- 
tion has been very clearly and fully dealt 
with in a very interesting judgment of 
Venkatasubba Rao, J. in Unnaithana Kath 
Puthan Veettil Kumukutty v. Neelakandan 
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Nambudri (1). The head-note is as follows: 
Where. a person, other than the judgment- 
debtor, entitled to apply under O. KAL, 
r. 89, Civil Procedure Code, to set aside a 
sale in execution of a decree, applies and 
pays the amount specified in the rule, the 
Court has no jurisdiction to direct the dec- 
ree-holder to execute a security bond for re- 
payment of the amount to the applicant 
in the event of the latter succeeding iaa 
suit instituted by him to éstablish his right 
to the property sold in execution; and the 
security bond is not legally enforceable in 
a suit by the applicant against-the execut- 
ant: Narayan v. Amgauda (2), followed. 
On page 947* Venkatasubba Rao, J. says: 

“The first question that arises ig, was it competent 
to the Court to have taken the bond in question ? 
To answer this question, one must have regard to 
the objectand scopeof O. XXI, r. 89. The (ode, 
in various sections, lays down in what circumstances 
a judgment-debtor may contest the sale of his pro- 
perty. Similarly, there are sections under which, 
a person claiming adversely to a judgment-debtor 
may object to attachment and sale. But O. XXI, 
r, 89, enacts a special provision. Its objectis to 
put an end to every kind of contention and dispute. 
The judgment-debtor is saved from the threatened 
deprivation of his property; the decree-holder's 
claim is satisfied and the auction-purchaser is com- 
pensated. The section: would be frustrated if the 
person paying money under it is permitted to do so 
under protest. Olause (2) of r. 89 enacts : 

“Where a person applies under r. 90 to set aside 
the sale of his immovable property, he shall not, 
unless he withdraws his application, be entitled to 
make or prosecute an application under this rule,” 

“This shows that the two proceedings referred to 
in this clause are utterly incompatible. If the 
debtor wants to keep a dispute open, he cannot 
claim the benefit of this section. In fact, this ac- 
cords to him a special indulgence. ‘While he is thus 
favoured, care is taken to provide that the interests 
neither of the decree-holder nor of the purchaser are 
sacrificed. If follows from this that, when the judg- 
ment-debtor pays the amount specified, he pays it 
unconditionally”. | 

He further points out that, on such an 
application and on the deposit required by 
that rule being made within 30 days from 
the dats of the sale, the Court has no op- 
tion but to make an order setting it aside. 
That is by reason of O. KAT, r.92. He 
is also of the opinion that, supposing such 
a pereon happens to be not & judgment- 
debtor but a third party, even then he is 
subject to the same restrictions. Reference 
is made in that judgmentto Narayan v. 
Amgauda (2). There it was held that a 
person who applies and makes the deposit 


(1) 53M 943; 128 Ind. Cas. 50?; 32 L W 3:7; 
(1930) M W N 524; AIR 1930 Mad. 921; 59 M L J 


893. 
(2) 45 B 1094;.62 Ind, Cas. 1094; 23 Bom. L R 
455. 
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under O. XXI, r. 89, cannot obtain a refund 
of the amount deposited on the plea of its 
having been involuntarily paid. The view 
taken there was that the amount must 
be taken to have been deposited for pay- 
ment tothe decree-holder voluntarily and 
unconditionally and therefore no suit would 
lie for its recovery. On page 1102* MacLeod, 
C, J., says: 

“The auction purchaser is entitled to the benefit 
of his purchase whatever it may amount to, and it 
is only- under certain conditions that he can be 
deprived of that benefit, namely, that he gets five 
per cent. for the loss of his bargain, and the decree- 
holder gets the benefit of his execution sale. If the 
Legislature had intended that sales could be set 


aside if payment was made into Court conditionally, 
then it would have said so”, 
He also says: 

“It seems to me that when it is expressly provided 
that the. money should be paid for any particular 
purpose, 2. e., under O. XXI, r. 89, such money could 
not be treated as assets held by a Oourt” 


and Shah, J. says that upon such an applica- 
tion and the payment of the deposit of the 
amount required by the rule, it is obliga- 
tory upon the Court to set aside the sale as 
provided by çr. 92 (2). Raghu Ram 
Pandey v. Deokale Pande (3), decides thut 
where a properly has been sold in execu- 
tion of a money decree and a payment is 
made under O. KAJI, r. 89, Civil Procedure 
Code; the person making such payment 
must accept the validity of the sale and 
cannot, therefore, maintain a stit for sett- 
ing aside of the sale and arefund of the 
money deposited by him. On page 337 
Kulwant Sahay, J. says: 
_ “He cannot make a payment under ©, XXT, r. 89, 
and at the same time challenge the validity of the 
sale.’ A payment under r. 89 must be an uncondition- 
al payment with the object of the money being paid to 
the decree-holder. Once a payment is made under 
O. XXI, r. 89, it is clear that the person making the 
payment cannot be heard to say that the sale was 
not a valid sale and that the money deposited 
should not be paid tothe decree-holder, The judg- 
ment-debtor or the person interested is undèr no 
compulsion to make the deposit under O. XXI, r, 89”. 
It is contended on the other side that 
Kotla Satyam v. Thammanna Perraju (4), 
a decision of Reilly and Anantakrisbna 
Ayyar, Jd., is against the appellant. There 
a certain house was attached in execution 
as that of the judgment-debtor and a third 
party who had purchased it from the judg- 
ment-debtor in a private sale prior to at- 
tachment brought, on his claim being 
|. disallowed, a claim suit and, on the pro- 
. _ (8) 7 Pat, 30; 115 Ind, Oas. 193;A I R1998 Pat. 
193; I L T 40 Pat, 109; Ind, Rul. (1929) Pat. 161. 


(4) 34.L W 599; 135 Ind. Das. 24; A IR 1931 Mad. 
753; Ind. Rul. (1932) Mad, 56. 
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perty having been sold during the pend-. 
ency of that suit, he had the sale set aside 
by depositing under protest the amount 
required by O. XXI, r. 59, Civil Procedure 
Code, and subsequently succeeded in his 
claim suit and brought a suit against the 
decree-holder and the auction-purchaser, 
who was merely the decree-holder’s benami-, 
dar, for recovery of the amount which was 
paid by him into Court and withdrawn by 
them. It was held thathe was entitled to 
get back the sale price as an involuntary 
payment made under coercion within the 
meaning of s. 72 of the Contract Act. The 
plaintiff's application there stated that. 
‘money has been paidinto Court under. 
protest and the Ist defendant counter-peti- 
tioner may take money for the present’ and 
the sale was accordingly stopped and the. 
decree-holder drew out the money and in 
doing so must be assumed to have done-so 
on those terms. Anantakrishna Ayyar, J. 
says on page 407%: 
“As I have already said, the petition fled by the 
present plaintiff when depositing the amount stated 
in so many words that it was deposited under pro-' 
teat and it also gave clear information to the pre~ 
sent Ist defendant of the steps that the person deposi- 
ting the money was proposing to take in reapect of 
the matter”. 
A. number of authorities are discussed in 
the judgments of Reilly and Anantakrishna 
Ayyar, JJ., most of them relating to pay-. 
ments made to prevent sales or -attach- 
ments. The Bench decided the case upon 
the view that although the deposit was 
made and the application purported. to be 
filed under O. XXI, r. 89, Civil Procedure. 
Code, it was not really an application under 
that Order and rule and that the decree- 
holder chose to accept the money on the 
terms upon which it was deposited and did 
not choose to object to the. application on 
the ground that it contained conditions 
which were not agreeable to him or open 
to the petitioner. ‘They therefore held 
that it was not a voluntary payment and: 
could be recovered. The deposit in that 
care was treated as being entirely outside. 
O. XXI, r. 89, and the Bench under those 
circumstances did not consider whether a 
deposit made under O, XXI, r. 89, under 
protest could be.recovered by the depositor.. 
In the present case, the application certain- 
ly purported to be one under O. XXI, 
1.69, and the order made upon it by the 
Court was clearly an order made on such 


an application. It reads as follows: ; 
“This third party is entitled to deposit as 
he is interested in the property sold, Correct 


*Page of 34 L, W—fdy TT 
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amount has been deposited in Sale 
aside." 

That is shown by the reference to the 
correct amount as having been deposited 
and its having been deposited in time, 
days under Art. 1660f the 
Limitation Act, which applies to such an 
application, and the statement that the 
petitioner is interested in the property sold. 
There is nothing in the order which indi- 
cates that the Court accepted the deposit as 
a conditional one even if the Court had 
power to do 80. In my opinion, the appli- 
cation must clearly be taken as one under 
O. XXI, r. 89, and that distinguishes the 
present case from Kotla Satyam v. Tham- 
manna Parraju (4). Shankerrao Keshavrao 
v. Vadilal Mulchand (5), ig another case of 
a deposit made under O. XX1, r. 89. There 
a suit was filed for the amount which the 
plaintiffs had deposited in order to set 
aside the sale. The payment by the plain- 
tiffs was a payment made to save the proper- 
ty and get it back from the mortgagee 
decree-holder who had wrongly allowed it 
to be sold in execution of the mortgagé 


time, set 


decree; but, following Narayan v. Amgauda 


(2), it was held that the amount paid must 
be taken to have been deposited for pay- 
ment to the decree-holder voluntarily and 
unconditionally and that, therefore, no suit 
would lie for its recovery and that a person 
cannot be allowed togo back on his own 
act and claim the amount back from the 
decree-holder after he has secured the bene- 
fit of having the sale set aside. 

Kanhatya Lal v. National Bank of India, 
Limited (6), a decision of the Privy Council, 
is of no assistance to the respondent. In 
that case, the plaintiff was the proprietor 
of the Delhi Cotton Mills against which the 
defendant bank had an unsatisfied decree. 
The latter applied for attachment of the 
property and premises of the mills wrong- 
fully stating that they were the property of 
the Delhi Cotton Mills Company, attached 
the property knowing it to belong to the 
plaintiff and dispossessed him. The 
plaintiff, in order to get rid of the attach- 
ment, was compelled to pay the balance 
due to the defendant under the decree 
against the Delhi Cotton Mills Company 
and did so under protest, It was held that 
the plaintiff was entitled to recover the 
money so paid as being an involuntary 


9 57 B 601; 148 Ind. Cas. 74; 35 Bom. L R 462; 
A I R1933 Bom. 239: 6R B 267. 

(6) 40 0 598; 18 Ind, Oas. 949: 40 IA 56; 170 
WN 541; (1913)M WN 406; 13M LT 406; 11 AL 


AN, 17 O L 3478; 184 P L R 1913; 25M DJ 104 
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payment produced by coercion, namely, 
the wrongful interference of the defendants 
with his full and free enjoyment of his own 
property. It was held that the plaintiff was 
clearly entitled to rid himself of that unlaw- 
ful interference with the lawful enjoyment 
of his property by any lawful means with- 
out thereby affecting his right to hold the 
defendants liable for that which they had 
thus caused him to do, although the 
paying under protest was not the only 
course open to him. At page 609* it is 
stated : ; 

“He might have taken legal proceedings, by 
which sooner or later he might have rid himself 
of the interference. But to do so would have 
involved his submitting to be wrong for all the 
period necessary for those proceedings to be 
effective, and that might have been a serious 
aggravation of the wrong.” 

That case, therefore, was a case of an 
owner of property in possession of it being 
dispossessed and making an involuntary 
payment to prevent dispossession. In 
Valpy v. Manly (7), a judgment had been 
obtained against a firm which subsequent- 
ly became bankrupt and a writ of fi fa 
issued upon that judgment, A warrant 
was granted and the Sheriff's Officer 
proceeded to the premises of the judgment- 
debtors. They, however, had previously 
on the same day executed a deed conveying 
all their property and effects to trustees-in 
trust for the benefit of their creditors. The 
Sheriff's Officer, therefore, did not make 
any actual seizure but said that he 
considered himself in possession. Later 
on,a fiat in bankruptcy issued against 
the judgmen-tdebtors and a messenger 


‘entered and remained in possession. The 


next day an inventory of the property 
was made under the Sheriff's warrant and 
a cartshed was broken open anda 
waggon taken out. The assignees of the 
bankrupts on learning that the Sheriff 
intended to sell through a clerk paid 
the amount claimed on the writ under 
protest. They were held entitled to 
recover the money so paid in an action 
for money had and received to their use 
on the ground that the payment was 
not voluntary but was made for the 
purpose of averting a threatened evil 
and the money was paid not in 
satisfaction of the writ but to induce the 
Sheriffs Officer to refrain from putting 
into execution his threat to sell the pro- 
perty. That case also, in my opinion, is 
distinguished by reason of the order in 
(> (1845) 1 OB 594:14 LJ O P 204; 9 Jur, 452; 68 R 
R 778. 
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question here. The deposit is made on 
thə footing that there has been a valid 
sale and is made in satisfaction of the 
Gecree. In my view, the reported cases 
where claimants made payments to avert 
sales of property and the payments were 
therefore payments made under coercion 
are of no real assistance in this case. 
The judgment-debtor or a person interesi- 
ed in the property cannot attach any 
condition to his deposit under O. XXI, 
r. 89, and the Court cannot accept the 
deposit subject to any condition or pro- 
test. Once the proper amount has been 
deposited in time by the person entitled 


to make the application, the Court has 
no option but at once to make the 
order setting aside the sale; and 


the fact that another application has 
been made by the judgmeni-debtor under 
r. 90 and an order setting aside the 
sale made thereon does not make any 
difference though the contention put be- 
fore us was that it did because we were 


invited lo assume that the order made. 


on the application under r. 90 was made 
before the order under r. 89, but there 
is nothing to show which was prior in time 
and certainly no inference that the former 
was canbe drawn. On the contrary,in 
Tuhi Ram v.Izzat Ali (8), in the opinion 
of Stanely, O.J. and Burkitt, J. as soon 
as the, application was made and the 
money deposited in Court under the 
rule (the old rule which is similar to 
the present), it was the duty of the 
Collector to pass an order setting aside 
the sale and he ought not, after the 
deposit was made, to have entertained 
the application put in to set aside the 
sale on the ground of material irregu- 
larity. I agree with that opinion which 
I think is obviously right because r. 89 
involves no enguiry at all but r. 90 
does and that enquiry may result in 
the dismissal of the application, where- 
as the former rule gives no option to 


the Oourt but to set aside the gale, 
The respondent allowed the order to 
be made. He did not ask for his de- 


posit back and it was an advantage to 
him to retain the order on his applica- 
tion because, in the event of an appeal 
against the order made on the r. 90 
application being successful, he would 
still retain the benefit of his order 
eguinst which there could be no appeal. 
In my view, the lower Court’s order was 
therefore, wrong. 

(8) 30 A 192; A WN 1908, 77;5 A LJ 252. 
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But it was contended that no appeal 
lies against the lower Courts order as 


it ig not an appealable one as it does 
not come within the terms of s. 47 of 
the Oode of Civil Procedure. In my 


view, that contention is sound but the 
appellant asks to be allowed to convort 
the appeals into Civil Revision Petitions 
and that, in my view, he ought to be 
allowed to do because, in view of my 
Opinion on the main question, the lower 
Court had no jurisdiction to entertain 


the respondent's application for the 
payment out of the money to him in 
which view a Civil Revision Petition 


would clearly lie, The appeals will 
accordingly be converted into Civil Re- 
vision Petitions which will be allowed 
and on them the order will be made 
setting aside the order of the lower 
Court and giving a direction to the 
lower Court to order re-payment of the 
money in question into Oourt, the res- 
pondent having taken it out, and §to pay 
it out to the appellant. As this is a 
case of restitution the amount will be 
re-paid with interest at 6 per cent. 
The appellant will get his costs in the 
Jower Court in both the appeale and 
his costs here in ©. M. A. No. 303 of 
1833 and there will be no order as to 
costs here in C. M. A. No. 30t of 1933. 
The appellant will pay court-fees in res- 
pect of the ©. R. Ps. 

Cornish, J.—1 agree. 

Pandrang Row, J.—I also agree. 

These appeals against orders coming 
on for further orders this day (April 12, 
1935) having been set down to be spoken 
to, the Oourt made the following 

Order.—The appellant will get his 
costs here in C. M.A. No. 304 of 1933 in- 
stead of in ©. M. A. No. 303 of 1933 in 
which there will be no order as to costs 


here. We fix the Advocate’s fee at 
Rs. 100. 
AN. Order set aside. 
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Infringement of r. 171—Person need not be railway 
servant -Criminal trial—Offence not mentioned in 
complaint—Conviction—Legality. 

Per Ferrers, J. C.—A Railway Station is private 
property, and ibis intended for certain purposes. 
Of those purposes a public market isnot one. The 
rule forbidding the hawking and exposure for sale 
of goods on any station or platform comes within 
the meaning of the words“ (g) generally, for regu- 
lating the travelling upon, and the use, working and 
Management of, the Railway,” and any person in- 
fringing the rules made thereunder is liable to be 
punished, for the words “ any person” in el. ¢2) 
cannot be taken to be used for the restricted class 
2 railway servants but to the public in general 
also. 
| Per Rupchand, A, J. C.—Section 47, Railways Act, 
authorizes the framing of rules in respect of difer- 
ent objects, and these sre enumerated in cle, (a) to 
(g). A bare reading of these clauses makes it abun- 
dantiy clear that except cl, fe), the other clauses cor- 
template rules being made not only for the guid- 
ance of railway employees, but also for the guidance 
of the public. There are a number of decided cases 
in which rules framed under some of these clauses 
have been held binding upon the public and not to 
be ultra vires of the section, 

Per Ferrers, J. C.—It appears from s. 134-of tha 
Railways Act, that “any person committing any 
offence against this Act or any rule thereunder 
shall be triable for such offence in any plaze 
in which he may be............ n. “These words 
clearly show that any person not being a 
railway servant can be tried and punished for 
: breach of r. 17 made under s 47. ° 


Lp. 214, col. 

Per Rupchand, A. J, C.—In Ohap. IX penalties 
are provided for breaches of certain rules both by 
the Railway employees and the public, and se, 107, 
109, 117, 118 to 122, pre-suppose the framing of rules 
by the Railway under s. 47 of the Act, binding upon 
the public, the non-compliance of which is made 
punishable by these sections, 

There is no magic in the use of the expression. 
“offence.” If means any act or omission made 
punishable by the law forthe time being in force, 
Olause (2) of s. 47 empowers the railway to provide 
punishment for breach of the rules and thereby im- 
pliedly makes a breach of such rules an offence, [Pe 
218, col, 1.] 

Where the attention of the accused is not directed 


by the complaint to an offence he cannot be convicte- 


ed of that offence, 


Mr. Motiram Idanmal, for the Appel- 
lant. 

Mr. 
Orown, 

Ferrers, J. C.—Section 47, Railways Act 
of 1690, provides that every Railway 
Company shal! make general rules ron- 
sistent with the Act for certain purposes 
which are defined in some seven clauses. 
The second clause ‘of the same section 
lays down that the reles may provide that 
any person committing a breach of any 
of them shall be punished with fine. The 
North-Western Railway Company has 
made rales purporting ‘to be under this 


Partabrai D. Punwani, for the 


enabling section. It is not disputed that 


those rules have received the requisite 
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sanction of the Governor-General in Council 
and have been published in the Gazette 
of India. Rule 17 of these rules is in these 
terms: 

“Except under and in conformity with the terms 
and provisions ofa license granted by the railway 
adminstration in this behalf, no person shall hawk 
or expose for sale on any train, station, platform or 
premises, any article whatever." 

Rule 21 provides a penalty for the 
breach of these rales. It is in these 
terms : 

“Any person other than a railway servant com- 
mitting a breach of any of the rules in this 
part shall, on conviction before a Magistrate, be 
punishable with fine not exceeding fifty rupees." 

This Criminal Revision application has 
been made by an applicant who has been 
convicted of the offence defined by r. 17 
and made punishable by r. %1. We 
have admitted this application for the con- 
sideration of alegal point. Sitting herein 
revision we donot re-open the findings of 
fact which are within the competence of 
the Magistrate. We are concerned only 
with the point of law which thus stated : 
“The rules go beyond the scope of the 
section and are, therefore, ultra vires." 
Now, the section referred to is s. 47 and the 
material clause is (g): 

‘Generally, for regulating the traveling upon, and 
the use, working and management of, the railway.” 

Mr. Motiram who has argued this ap- 
plication with his usual ability asks us to 
read s. 47 (2) asifitread: 

“The rules may provide that any person being a 
railway servant committing a breach of any of 
these rules shall be punished with fine,” 


His argument is that the general clause of 
the enabling section must be read subject to 
the doctrine of ejusdem generis. He 
contends that the bulk of these clauses 
relates tothe conduct of railway servants 
and that the general clause must be 
understood in the same limited sense, This 
contention would not have detained us 
long if it had not been for the authority of 
thé High Court of Calcutta in In re Basanta 
Kumar Banerji (1), The petitioner in 
that case, who was a railway servant, had 
been convicted of a breach of a rule made 
under e. 47, Railways Act, and the High 
Court granted the Rule on the ground that 
the rules under which the conviction wis 
made are not the subject for a proceeding 
in a Criminal Court. His Lordship proceed- 
ed to say: 

“Various fines are imposed for misconduct on the 
part of ratlway servants, and those fines are made 
enforcible by deductions from their pay. This igin 


accordance with eub-s. (2), 8.47, I have no doubt 
that the intention of this section was to give the 


(1) 1LOWN 583; 5.0r. L J 463, 
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Railway Company power to enforce rules of its own 
making by imposing fines on its own servants. It 
was never intended that s.47 or any rule made under 
that section should create any criminal offence.” 
Against this we have been referred to 
an obiter dictum of Oldfield, J., in the 


High Court of Madras; Komaran v. 
Emperor (2). Referring to s. 47 (1), Rail- 
ways Act, and the sanction to be ob- 


tained of the Governor-General in Council, 
his Lordship says: 
“The object and result of making rules with such 


sanction is only to make their breach an offence 
punishable by the Courts.” 


Now, the High Oourt of Caleutta was 
dealing witha railway servant charged with 
committing a breach of rr. 263 and 264, said 
to be formulated under s. 47, Railways Act. 
We do not know what those rules may 
have been, but it is clear that the petitioner 
was in the service of the East Indian 
Railway Company. It is very reasonable 
to suppose that in the case of a rule 
‘made under cl. (e), s. 47 “for regulating 
the. conduct of railway servants”, the 
penalty should be exacted under the pro- 
Vision contained in s.s47 (2) whereby it is 
provided that: 

“The Railway servant shall forfeit a sum not ex- 
ceeding one month’s pay, which sum may be 
deducted by the Railway Administration from his 
pay. - 

We have no doubt that the High Court 
of Calcutta rightly decided the question 
then and there before that Court. We, 
however, are not concerned with any rule 
regulating the conduct of railway servants. 
We are unable to accept the tacit amend- 
ment which Mr. Motiram asks us to insert 
in s. 47 (2), Railways Act. That section 
provides a pénalty to be imposed upon any 
‘person committing a breach of the rules. 
‘If it had been intended by the words 
“any person” to mean any person being 
‘a Railway servant, nothing would have 
been easier than to say so. We are unable 
to follow Mr. Motiram in his application 
of the doctrine ejusdem generis. The 
clausee are seven in number, and one’ of 
them, cl. (e), relates to rules regulating the 
conduct of Railway servants. The other 
clauses have not any such limitation, and 
we are unable to read the final and general 
clause in the very narrow and limited 
sense which Mr. Motiram's argument 
requires. The consequence of accepting 
that argument would be very far-reaching. 
It would follow that no person not being 
a Railway servant could be punished for 


(2) 45M 215; 23 Or. L J 296; 66 Ind. Oas. 520: 
A I R 1922 Mad. 35; (1922) M W N 34; 15 LW 207; 
30 M LT 134; 42 M L J 21. 
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any breach of any rule made under r. 47, 
Railways Act, Any man would be able, 
for instance, to buy a platform ticket and 
to use the station as a market place for 
the exposure and sale of his goods; and 
forso doing he could, according to Mr. 
Motiram, be punished only if his conduct 
brought him within s. 120 of the Act, that 
is to say, if he was in å state of intoxica- 
tion, or he committed any nuisance, or 
act of indecency, or used obscene or 
abusive language, or wilfully and without 
lawful] excuse interfered with the comfort 


of any passenger. 


Now a Railway station is private pro- 
perty, and it isintended for certain pur- 
poses, Of those purposes a public market 
is not .one. The rule forbidding the 
hawking and exposure for sale of goods 
on any station or platform appears to us to 
come within the meaning of the words ‘‘(g) 
generally, for regulating the travelling 
upon, and the use, working and manage- 
ment of, the Railway.” The definition 
clause appears to us to be within the 
words of s. 47. There remainsthe penalty 
clause. Jt appears from s. 134 of the Act 
that : 

“Any person committing any offence against this 


Actor any rule thereunder shall be triable for 
such offence in any place in which he may be” 


These words appear tous clearly to show 
that any person not being a railway 
servant can be tried and punished for 
a breach of r. 17 which is the ruleunder 
which the applicant in this case has been 


sentenced. There remains a second 
point of law, which is this: The 
accused has been convicted not only 


under rr. 17 and 21, but also under 8. 118 


(1) of the Act. Now, the offence under s. 118 


(1), is not one of the offences to which the 


-attention of the accused was directed by 


the complaint. That complaint is in these 
words: ‘The accused was found hawking 
or exposing for sale medicines without a 
license under acertain notification. It is, 
therefore, prayed that the Court will be 
pleased to take action according to law.’ 


Then follow the names of witnesses. We 


do not think that on a complaint in these 


words the applicant could rightly be con- 
victed of an offence punishable under 
s. 118(1) of the Act. He was called upon 
to plead to the allegations made in the 
complaint and not to anything which may 
have subsequently fallen from witnesses 
while under examination. For these rea- 
sons we uphold the conviction under 
rr. 17 and:21 made under s. 47 of the Act 


1935 


but we reverse the conviction under s.118 
(1) of the Act, and direct that the fine of 
Rs.5 which was imposed under that 
section, if paid, shall be refunded. 
Rupchand A. J. G.—It is argued 
; that s. 47, cl. (1) Railways Act, em- 
powers the Railway to make rules only 
| forthe guidance of its own officers, and that 
| cl. (2) of thissection likewise empowers the 
Railway to provide for a fine which the 
Railway itself may recover from its 
employees without recourse to law. In 
| Support of these two propositions reliance 
has been placed firstly, on tbe provisions of 
' Chap. IA, Railways Act, which provide inter 
| alia for penalties against the public, and 
secondly, on certain observations madein 
the case of In re Basanta Kumar Banerji (1). 
' Tam afraid there is no substance in the argu- 
ments advanced by the learned Advocate 
and the ruling referred to by him is 
distinguishable. 

Section 47 authorizes the framing of rules 
in respect of different objects, and these 
are enumerated in els. (a) to(g’. A bare 
reading of these clauses makes it abundant- 
ly clear that except cl. (e), the other clauses 

' contemplate rules being made not only for 
‘the guidance of Railway employees, but 
also for the guidance of the public. There 
area number of decided casesin which 


' rales framed under some of these clauses 


| 


— Se 


‘have been held binding upon the public 
and not to be ultra vires of the section. 
Reference might be made in that behalf 
to Mathradas Ramchand v. Secretary of 
State (3) Secretary of State v. Sahijram, (4) 
and Hardayal v. B. & N. W. Ry. Co. (5). 

In Chap. IX penalties are provided for 
. breaches of certain rules both by the Rail- 
way employees and the public, and ss. 107, 
.109, 117, 118 to 122, presuppose the 
framing of rules by the Railway under 
‘8.47 of the Act, binding upon the publie, 
the non-compliance of which is made 
‘punishable by these sections. Chapter IX is 
not exhaustive. Other penalties may be 
provided by rules framed under s, 47, cl. (2), 
after due compliance with the conditions 
laid down in that behalf. The expression 
-used ins. 47, cl. (2) is “any person” which 
“means any person whether he be employed 
inthe Railway or not, and this is made 
abundantly clear by the second part of el. 2 
-which reads: . 

“and that in the case of a rule made under cl. (a), sub- 


(3) 21 Ind. Oas. 499; 7S L R 48, 
(4)25 Ind. Cas, 801; AIR 1914 Sind 149; 8 SL R 


“14, 
© G)ILT Ind. Cas. 311; ATR 1929 Pat, 296: 8 Pat, 
808; 10 P L T 235. 
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8. (1), the Railway servant shall forfeit a sum not 
exceeding one month's pay, which sum may be 
deduced by the Railway administration from his 


pay.” 
Olause (e) refers to a breach of the rules 
by Railway servants only; and it stands to 
reason that where a Railway servant com- 
mits a breach of a rule relating to hia 
conduct, the Railway should have power 
to recover the penalty from the salary of 
their employee who has committed the 
breach. Where a rule is not made under 
cl. (e), but under any other clause of s. 47 and 
applies to a Railway employee, it may be 
open to argument that the penalty provided 
in that behalf is intended to be enforced 
departmentally and not by resort. to a 
Criminal Court. But the same argument 
cannot apply fo a penalty recoverable from 
a member of the public committing a breach 
of the rule, or as a matter ofthat from a 
Railway employee committing a breach of 
the rule qua a member of the publie. In 
In re Basanta Kumar Banerji (1), the 
petitioner and several other servants of the 
E. J. Railway ,had approached the agent 
for redress of certain grievances; and 
having received no reply for some time, the 
petitioner went to the chief clerk of the 
office and handed over fo him the keys and 
other things in his charge. The chief clerk 
accepted the keys, professed regret at the 
petitioner leaving the office, and gave him 
permission to go. The petitioner was sub- 
sequently prosecuted for breach of rr. 263 
and 264, framed by the Company under s, 47 
of the Act, and it was held that the fines 
imposed by those rules were made enforce- 
able by deductions from the pay of the 
employees and the Oourt had therefore no 
jurisdiction. 

Inthe judgment of the Court, there are 
certain observations on which the head- 


“note is based, which support the arguments 


of the learned Advocate for the accused. 
It is said ab p. 584": 


“The various offences which are created by the Act 
must be clearly expressed, and it seems clear beyond 
argument that there areno words ins, 47 creating a 
criminal offence at all. On looking at the rules made 
under that Act it is further plain that it was 
never intended that those rules should 
be enforced by penalty in criminal cases. 
Various fines are imposed for misconduct on the part 
of Railway servants and those fines are made 
enforceable by deductions from their pay. This ig 
in accordance with sub-s. 2,8, 47." 

We have not got the rules before us, and 
the Judgment is perhaps perfectly correct 
so far as the particular rules go; but the 
observations made in the first part of the 
above paragraph are, with ‘all respect, open 


. *Page of 11 O W N—[Ea.] 
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to 6bjection. There is no magic inthe use 
of the expression ‘‘offence”. It means any 
act or omission made punishable by the 
law forthe time being in force. Clause (2) 
empowers the Railway to provide punish- 
ment for breach of the rules and thereby 
impliedly makes a breach of such rules an 
offence. Unless it be by recourse toa law 
QGourt, whether Civil or Criminal, it is 
difficult fo see how a Railway can enforce 
a penalty prescribed by the rules against 
a member ofthe public and thatit was 
the intention of the legislature that the 
penalties imposed by a Railway under its 
rules should be recovered by resort to a 
Criminal Court is abundantly clear from 
ss. 131 of 134 which lay down the procedure in 
that behalf. Section 134 of the Act, which 
prescribed the venue where an action may 
“be taken for recovery of fine, reads: 

' “(j) Any person committing any offence against 
‘fhis*Act orany rule thereunder shall be triable for 
such offence in any place in which Ke may be or which 
‘the Local Government may notify in this behalf as 


well as in any other placein which he might be tried 
under any law forthe time being in force.” ° 


If there was any doubt that a breach of 

thé rules is an offence, it is amply removed 
by the expression “any offence against this 
Act or any rule thereunder.” Our attention 
was invited to Mulchand v. Emperor, (6). 
In that case the expression “any person" 
was held to be limited by the contexet to 
any person other than a Railway servant. 
Likewise the expression “any person” used 
in any particular rule might by its context 
be limited to a person who ig 
in the employ of the Railway. 
But that is quite another matter. There 
can be no question that the rule under which 
the accused has been found guilty, apply 
to persons who are members of the public, 
and that théy are intra vires of the section. 
For these reasons, I concur that the accused 
has been rightly convicted of an offence 
under rr. 17 and 21 of the rules framed 
by the Railway under the powers vested in 
-init by s. 47, Railways Act. 
With regard to the conviction of the appli- 
‘cant for an offence under s. 118 (1), I agree 
with the learned Judicial Commissioner, 
that the applicant is entitled to an acquit- 
tal. The only notice he had with regard to 
the chatge under that section was that he 
had travelled from one compartment to 
another in a moving train. Of that specific 
charge he has been acquitted by the learned 
Magistrate. He has, however, been found 
Saeed 


“Teyi 118 Ind. Oas. 197; AIR 1929 Sind 249: 30 Or. 


Li J 879; Ind.j Rul. (1929) Sind 165; 238 L R409; 
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guilty of gettinginto a moving train from 
the platform. So far as that charge is 
concerned, there was no allegation either 
in the complaint or in the memo submitted - 
by the Railway authorities to the Magis- 
trate which was attached as a part of the 
complaint. He could not, therefore, be con- 


victed of an offence based upon an 
allegation of which he had no notice. 
D. Order accordingly. 


a e 


MADRAS HIGH COURT 
Appeal Against Order No. 339 of 1933 
February 6, 1935 
CURGENVEN AND King, JJ, 
K. MARUDANAYAKAM PILLAI 
— DEFENDANT—A PPELLANT 
VETSUS 
SUBRAMANIAM CHETTIAR 
PETITIONER—RESPONDENT 

Hindu Law—Suit against widow—Frame of plaint 
-——Decree, when binding on esiate—Construction of 
plaint and decree, 

If a plaintif proceeds against a female owner 
in whose hands any estate lies in which she 
bas but a limited interest and intends to 
make that estate liable for the debton which 
he is suing, he must frame his suit ina pro- 
per manner, that is to say, give an indication 
in his claim that it is the estate as well as 
the person of the female defendant against 
whom he ‘is proceeding. 

Where in a suit against a widow there was 
no clear and express statement in the plaint that 
the plaintiff wished any decree to be passed 
binding the estate in the hands of the defendant 
but the plaintiff claimed for a decree directing 
payment ofthe amount sued for ‘on the liability of 
the defendant's properties’: 

Held, that there was an indication, though nota 
clear one, that the plaintiff intended to make the 
estate liable. Lalit Mohan Pai Roy v. Dayamoyi 
Roy Chowdhurani (1), referred to. ° 

A. against the order of the Court of. the 
Subordinate Judge, Mayavaram, dated 
March 22, 1932, and made in E. P. No. 44 
of 1931 in O. S. No. 43 of 1930. 

Messrs. N. Muthuswami Iyer and N. 
Ramanatha Iyer, for the Appellant. 

Mr. A. V. Viswanatha Sastri, for the 
Respondent. 

Judgment.—This appeal arises out of 
execution proceedings taken in O. S. No. 
43 of 1930 inthe Court of the Subordi- 
nate Judge of Mayavaram. That wasa suit 
filed by a creditor against a Hindu widow 
in respect of two promissory notes, Exs, 
A and B, executed by her in April 1928 
and April 1929, respectively, for Rs. 3,000 
and Rs. 2,000. In due course the creditor 
obtained his decree and applied for exé- 
cution against the estate of the . widow's 
husband which was then in her possession, 
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In his execution application, the 2nd res- 
pondent was the Receiver in O. S. No. 7 
of 1931. That was a suit filed by the 
‘nearest reversicner againstthe widow for 
the appointment of a Receiver. The 
Subordinate Judge held that it was open 
tothe creditor to proceed against the 
estate of the debtor’s husband by an order 
passed in March 1932. Subsequently 
in about July 1932, the widow died. 
There was no longer, therefore, any neces- 
sity forthe continuance of the Receiver 
in the suit, and it is the reversioner 
who now appears as the appellant in 
this appeal. 

The first question which arose for de- 
cision before us was whether on the 
frame of the suit it was possible for the 
respondent-creditor to be permitted to 
proceed against the estate in the posses- 
sion ofthe widow. We have been refer- 
red to numerous decisions on this point, 
the conclusions of which are not altogether 
unanimous, but the conclusive authority 
must be the latest pronouncement of the 
Privy Council reported in Lalit Mohan 
Pal Roy v. Dayamoyi Roy Chowdhurani (1). 
It is there laid down very clearly that, 
if the plaintiff proceeds against a female 
owner in whose hands any estate lies in 
which she has but a limited interest and 
intends to make that estate liable for the 
debt on which he is suing, he must frame 
his suit in a proper manner, thatis to 
say, give an indication in his plaint that 
it isthe estate as well asthe person of 
the female defendant against whom he 
is proceeding, We have, therefore, to 
examine the records in the present case, 
and particularly the plaint, in order to 
see whether ihe respondent has given any 
such indication. Thereis no clear and 
express statement in the plaint that he 
wishes any decreeto be passed binding 
the estate inthe handsof the defendant; 
but we find in the concluding para. 
8 the following prayer: 

“The plaintiff, therefore, prays that the Court 
may be pleased to pass a decree directing 
paymentto him of the amount detailed below, 
with subsequent interest thereon according to 
the contract rate fromthe date of the plaint 
up to the date of realisation and all the costs of 


the suit with subsequent interest, on the liability 
of the defendant's properties.” 


It is argued for the appellant that the 
expression “defendant's properties” may 
possibly mean the properties in which she 
has an absolute right, though there is no 

(1) 52 ML J 426; 105 Ind. Cas. 469; AT R 1927 
P O 41; (1927) M W N 95;. 29 Bom, L RB..759; 25 LW. 
7109; 450 L J 404 (P 0.) 
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evidence in this case that any such pro- 
perties exist, or, in the alternative, it 
may mean her life-interest in the estate 
in question. But ifthe latter is the real 
meaning ofthe phrase, there seems tobe 
no purpose served in the use of the 
phrase. It is of course obvious, when any 
Plaintiff brings any suit against any 
defendant, that any property possessed by 
that defendantin which that defendant 
has an absolute right must be available 
to be proceeded against if a decree ig 
granted, and it seems to us more probable 
that, in making this specific reference 
to the defendant's properties in his plaint, 
the plaintiff did give an indication, 
though perhaps not soclear a one as he 
might have done, that he intended to make 
the estate liable, 
There is alsosome support for this view 
from the terms of the decree itself. The 
decree was in favour of the plaintiff for 
the sum claimed and granted this conces- 
sion tothe defendant that the amount 
need not be paid until four months had 
elapsed from the date of the decree. Tt 
was, however, providedin the interests 
of the plaintiff that the plaintiff should 
be ab liberty to attach immovables and 
also claim rateable distribution from 
realisation under other decrees, if any, 
within the time granted to defendant to 
pay. This again is not conclusive. But 
it seems to us anindication that what the 
plaintiff wasreally attacking was not go 
much the defendant as a person as the 
estate which the defendant was represent- 
ing, and, in the absence of all evidence to 
suggest thatthe defendant possessed any 
absolute right to any property whatever, 
we think that the immovables referred to 
in the decree are those lands comprised 
within the estate which has now des- 
cended .to the appellant. We think, 
therefore, that, applying the law as laid 
down in Lalit Mohan Pal Roy v. Daya- 
moyi Roy Chowdhurani (1) there are 
enough indications in the plaint and the 
decree in this case toshow that the plaint- 
if did indicate by the frame of his suit 
that he was proceeding against the estate. 
It has then to be decided whether in 
point of fact the debts on which the 
Plaintiff .sued are or are not binding upon 
the estate. The first promissory note, Ex. 
A, was for Rs. 3,000, of which Rs. 2,000 ig 
said to have been borrowed* for ‘family 
expenses’ and Rs, 1,000 was in renewal of a 
prior promissory note, Ex. A-l. Exhibit 
A-1 was executed by the defendant, the 
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widow, in 1926 for Rs. 1,700 and was it- 
self in renewal of Ex. A-2 which she had 
executed in November 1923 for Rs. 2,100 
the consideration being there expressed as 
required for ‘estate expenses’. Hxhibit B 
was executed in April 1929, as already 
mentioned and the consideration was 
Rs. 2,000 required for ‘family expenses 
and the payment of Government kist. 
It will be seen from an examination of 
these promissory notes that there is no 
clear indication or specific recital that the 
amounts borrowed under them were ac- 
tually required forthe administration of 
the estate, unless the expression ‘estate ex- 
penses'in Hix. A-2 be held to be equiva- 
lent to this. But there is one very sig- 
nificant fact which applies to three out of 
the four promissory notes, Exs. A-l, A-2 
and B, andthat is that they were attested 
by the appellant himself, who at the 
time -cf the execution of all these three 
promissory notes, and indeedatthe time 
of the execution of Ex. A also, was noi 
only the nearest reversioner to the estate 
but in actual management of the estate. 
Further there is oral evidence that at the 
time each ofthese loans was contracted, 
the creditor went to the appellant and 
made enquiries of him and satisfied himself 
that the money was required for the 
purposes of the estate and that it was 
necessary for the defendant to take the loan 
from him. This evidence has not been 
contradicted by any evidence on the other 
side, and we feel strongly that in the 
circumstances of the case it was incum- 
bent upon the appellant to have given 
evidence against the respondent and to 
have explained what exactly the signifi- 
cance of his attestations was and why 
exactly he consented as manager of the 
estate to the incurring ofthese debts when 
according to his present argument, there 
was ample cash available to meet all the 
requirements of the defendant. It is true 
that attestation by itself is not con- 
clusiveas against the appellant, and it is 
true that there are some indications from 
a cursory examination of some of the ac- 
counts to support his case thatcash must 
have been available. But we consider 
that, when he has refused to enter the 
box and when he has refused to justify 
his action in permitting the defendant 
to incur fresh loans, when, according to 
him, ample cash was available, the sig- 
nificance of these actionstells very strongly 
against him. The respondent has done all 
that he could be reasonably expected to 


AMAB NATH v. DUNI (LAH.) 


15810 


do in the wayof precaution before ad- 
vancing this money; he has applied to the 
man who unites in his own person the 
capacity of nearest reversioner and mana- 
ger of the estate, and we think it comes with 
very ill grace from the appellant at this 
stage after he has sanctioned all the pro- 
ceedings upon which the suit was based, 
to suggest that they are not binding upon 
the estate, now that he has succeeded to 
it. 

We accordingly think that there are no 
grounds at all to interfere withthe order 
of the learned Subordinate Judge and dis- 
miss this appeal with costs. 

A. Appeal dismissed 


LAHORE HIGH COURT | 
Letters Patent Appeal No. 22 of 1932 
December 1?, 1934 
ADDISON AND DIN MOHAMMAD, JJ. 
AMAR NATH AND oTHeRS—PLAINTIFFS 
— APPELLANTS 
VETSUS 
DUNI AND OTHERS — DeFENDANTS— 
RESPONDENTS 

Adverse possession—Mortgage—Tenant of mort- 
gagee in possession—Mortgagor's suit for possession— 
——Dismissal of suit on ground that during sub- 
sistence of mortgage, tenants could not be ejected 
by mortgagors—Subsequent suit for redemption— 
Plea of adverse possession, if can be set up by 
tenants. 

The landlords of the land in dispute mort- 
gaged it to certain persons with possession and 
the defendants became tenants under the mort- 
gagees and paid rent; the mortgagor-landlords 
sued the tenants for possession of the land. 
Under orders of the Court the mortgagees ` were 
impleaded as defendants as well. The suit was 
dismissed on the ground that the mortgage still 
subsisted and, therefore, the mortgagors had no 
right to eject the tenants, that right being 
vested in the mortgagees It was further held in 
that suit that the plea ofthe defendants that they 
had not been paying any rent to the mort- 
gagees, but were holding the land in their own 


right as owners owas false and that as a 
matter of fact they had been paying rent to the 
mortgagee, The owners subsequently obtained a 


final decree for redemption of the mortgage and 
as they were unable to eject the tenants, they 
filed a suit for ejectment. The tenants-defendants 
pleaded that they had obtained title to the land 
by prescription : 

Held, that the plea of adverse possession could 
not be allowed to prevail asit cannot be affirmed 
as a general proposition of law that a person 
who is,in fact,in possession of land under a 
tenancy or occupancy title, can, by a mere asser- 
tion in a judicial proceeding and the lapse of 
six or twelve years without that assertion having 
been successfully challenged, obtain a title in 


himself to the lands. Mahomed Hussain v. 
Mulchand (1), Zaida v. Roshnat (2), Gitabar v. 
Krishna Malhari (3) and Mumtaz Ali Khan v, 


Mohan Singh (4), referred to, ° 
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L. P. A.from the decree of Mr. Justice 
Jai Lal, dated February 23, 1932. 

Messrs. Nawal Kishore and H. S. 
Khorana, for the Appellants, 

Mr. Fakir Chand Mital for Mr.J. L. 
Kapur, for the Respondents. 

Addison, J.—The Jandlords of the land 
in dispute, who are the appellants, mort- 
gaged it to certain persons on Aprili, 
1897. The mortgage was with possession 
and the respondents became tenants 
under. the mortgagees and paid rent. This 
fact was entered in the revenue papers. 
In 1913-14, for some unknown reason, the 
revenue authorities removed the names of 
the mortgagees from the revenue records. 
Thereafter in 1915 the mortgagor-land- 
lords sued the tenants for possession of the 
land. Under orders of the Court the 
mortgagees were impleaded as defendants 
as well. The suit was dismissed on the 
ground that the mortgage still subsisted 
and, therefore, the mortgagors had no 
right to eject the tenants, that right 
being vested in the mortgagees. It was 
further held in that suit that the plea of 
the defendants that they had not been 
paying any rent to the mortgagees 
but were holding the land in their 
own right as owners was false and that as 
a matter of fact they had been paying rent 
+o the mortgagees. 

In 1925 the owners of the land instituted 
a, suit for the redemption of the mortgage 
and obtained a final decree on July 4, 
1927. When they sought to eject the 
tenants in execution of the decree they 
were unable to do so and consequently on 
April 16, 1929, they instituted the present 
suit for the ejectment of the tenants. The 
plea on behalf cf the tenants was that they 
had obtained title to the Jand by prescrip- 
tion. This plea has been accepted by a 
Single Bench of ihis Court, and against 
this decision this Letters Patent appeal has 
been preferred. 

The view taken by the Judge who 
heard the second appeal was that it 
became known both to the mortgagors and 
the mortgagees in the 1915 suit that the 
tenants pleaded that they were owners of 
the land and had never paid any rent, 
though this plea was found false in that suit. 
He thought that this assertion of title to 
the knowledge of the mortgagors and 
mortgagees was sufficient to start adverse 
possession against both especially as there 
was no evidence that after 1915 rent was 
paid. Hecame to this conclusion inspite 
of the fact that in the revenue records 
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they continued to be recorded as tenants 
paying rent. Before us it was contended 
on behalf of the appellants that this view 
is erroneous. In Mahomed Hussain v. 
Mulchand (|), it was held that possession 
of mortgaged property obtained by ouster 
of a mortgagee in possession was not 
necessarily adverse to the mortgagor also, 
for the reason that such possession, so far 
as the mortgagor is concerned, cannot 
become adverse until the mortgagor be- 
comes entitled to immediate possession. It 
was held in Lazda v. Roshnai (2), that where 
a mortgagee is let into possession, he is 
bound to protect the interests of the 
mortgagor and to prevent any invasion of 
his rights by a stranger. If the mort- 
gagee allows any person to come into pos- 
session of the property, there will be no 
invasion of rights ofthe mortgagor and 
when the time for redemption comes, he 
will be entitled to treat the stranger asa 
trespasser and the stranger's right by 
adverse possession against the mortgagor 
will not commence unless and until the 
mortgagor has redeemed the property. 
Similarly in Gitabai v. Krishna Malhari 
(3), it was held that though a tenant put in 
possession of land by a mortgagee may 
claim adversely against the mortgagee, 
his possession cannot become adverse 
against the mortgagor until the mortgage 
is redeemed and the mortgagor becomes 
entitled to immediate possession. 

In the case before us the landlord tried 
in 1915 to eject the tenants and were not 
allowed to doso on the ground that they 
were not entitled to possession, that right 
being vested in the mortgagees. That 
decision was correct and until the mort- 
gagor redeemed the land in 1927, they 
had no right to eject the tenants Their 
Lordships of the Privy Council in Mumtaz 
Ali Khan v. Mohan Singh (4), at p. 4924, 
said as follows: 

“The Board are unable to hold the simple asser- 
tion of a proprietary right in a judicialj proceeding 
connected with the land in dispute which ex 
hypothesi was unfounded at the date when it was 
made, can, by the mere lapse of six or twelve years, 


convert what was an occupancy or tenant title inta 


that of an under-proprietor. It is true that the 


(1) 274395; AWN 1905, 41 A LJ 725, 

(2) 113 Ind. Cas 53; 10 Lab. L J183: ATR 1999 
Lah, 250. 

(3) 60 Ind. Cas. 913; A IR 1921 Bom. 295; 45 B 
661; 23 Bom. LR 119, 

(4) 74 Ind Oas. 476; AIT R1923 PO 118; 50 IA 
20°; 45 A419;21 AL J 757; 2600231; 45M L J 
623; 90 & ALR 901;10 OL J 383; 19 L W 283; 
390 bL J 295,28 O W N8&10 (PC) 
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defendant might, if he had chosen, have at once 
instituted proceedings fora declaratory decree that 
the plaintiff was not an  under-proprietor. But 
such a course was equally open to the plaintiff. 
Each party had his supposed rights judicially 
challenged by the other, the plaintiff by tbe notice 
of ejectment, of which he had obtained cancellation, 
the defendant by the assertion in the proceedings 
for cancellation of the notice for ejectment that he 
wes not liable to be ejected because ofhis rights as 
under-proprietor. The Board, however, donot con- 
sider that it waas the duty of either party to in- 
stitute such a suit if they were content that pos- 
session should remain on the same footing as before 
the notice of ejectment was served. They are 
unable to affirm as a general proposition of law 
that a person who is, in fact, in possession of land 
under a tenancy or occupancy title can, by a mere 
assertion ina judicial proceeding and the lapse of 
six or twelve years without that assertion having 
been successfully challenged, obtain atitle as an 
under-proprietor to the lands. 

Itis notorious thatin actions for rent or enhance- 
ment ofrent or for ejectment, the persons in posses- 
gion are prone to maintain rights which they do 
not possess, and if for any reason, as in the present 
case, no judicial determination is arrived at but 
the parties continue on the original footing, the 
mere lapse of so short a period as sixor twelve 
years (which might be amply explained upon other 
grounds) would deprive the landlord of his pro- 
prietary rights unless in the meantime he hed 
brought a declaratory suit to eettle once and for all 
the terms on which possession was held.” 

These remarks apply with full force in 
the present case. For the reasons given, 
there is no doubt that the plea of adverse 
possession cannot be allowed to prevail. I 
would accept the appeal, set aside the 
order of the Single Bench and decree the 
suit with costs throughout. 

N. Appeal accepted. 


LAHORE RIGH COURT 

Firet Civil Appeal No 2384 of 1928 
May 15, 1934 

TAK CHAND AND AGHA HAIDAR, Jd. 

AITBAR KHAN AND OTHERS—DEFENDANTS 
— APPELLANTS 
Tersus 
ABDULLAH KHAN AND ANOTHER - 


PLAINTIFFS AND DEFENDANTS— RESPONDENTS 
Custom (Punjab)—Succession—Khattars of Mungi- 
wali, Attock District—Predeceased daughter's son, if 
entitled to succeed to maternal grandfather's proper- 


ty. 

y Among Khattars of Mungiwali, Attock District, 
the daughter's son has a right to succeed to the 
gelf-acquired property of his maternal grandfather, 
even if his mother died before succeesion opened 


out. 


F. C.A. from the decree of the Senior 
Sub-Judge, Gampbellpur, dated March 31, 


1928. 
Mr. Mehr Chand Mahajan, for the Appel- 
alnts, 
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Mr. Jagan Nath Aggarwal, for the Res- 
pondents. 

Tek Chand, J.—This should be read in 
continuation of the order of the Division 
Bench dated May 9, 1933, by which the 
case was remanded under O. XLI, r. 25, 
Civil Procedure Code, for further enquiry 
on the question of custom, the defendants- 
appellants having been allowed a further 
opportunity to produce certain documentary 
evidenee. The proceedings on remand, how- 
ever, were infructuous as the appellants did 
not put in appearance before the Senior Sub- 
ordinate Judge and consequently the 
evidence, which they proposed to lead, was 
never tendered. Mr. Mehr Chand Mahajan, 
Advocate, for theappellants has not been 
able to show any adequate reason for the 
non-appearance. ofhis clients in the lower 
Court and therefore the case must be 
decided on the evidence produced at the 
trial. 

Briefly stated, the facts are that one 
Muhammad Khan, a Khattar of Mauza 
Mungiwali, Attock District, died sonless in 
1873, leaving him surviving two widows 
Musammat Bani Begam and Musammat 
Mehr Nishan, and a daughter, Musammat 
Nur Khanam, Healso had a sister’s son, 
Nawab Khan, father of the present de- 
fendants. On his death, his estate de- 
volved on the two widows and was mutated 
equally in their names. In 1883 Musammat 
Bani Begam gifted the land in dispute, 
which is a part of her husband's estate, 
to Nawab Khan, In 1891 Musammat Nur 
Khanam, daughter of Muhammad Khan’ 
by Musammat Bani Begam, brought a suit 
against Nawab Khan for a declaration 
that she was the next heir of Muhammad 
Khan and that the gift of her mother 
Musammat Bani Begam in favour of Nawab 
Khan was ineffectual against her rights. 
The suit was decreed by the Court of first 
instance in 18$5 and this decree was 
upheld by the Chief Court on November 16, 
1898 (lis, P-2). 

Musammat Nur Khanam died in 1909 in 
the life-time of her mother Musammat Bani 
Begam. Musammat Bani Begam died in 
1926 and a few months later, on March 14, 
1427, the plaintiffs, who are the sons of 
Musammat Nur Khanam, brought the pre- 
sent suit against the descendants of Nawab 
Khan for possession of the gifted land, 
alleging that they were the heiis of Muh- 
ammad Khan and that the declaratory 
decree, obtained by their mother Musam- 
mat Nur Khanam, enured for their 
benefit. 
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The suit was resisted by the donees on 
numerous grounds which, it is nob’ neces- 
sary for the purpose of this appeal, to set 
out in detail here. They pleaded (inter 
alia) that Musammat Bani Begam was the 
i absolute owner of the land wbich had 
' devolved on her from her husband, that 
in the tribe of Khattars the daughter's son 
, Was not an heir at all to his maternal 
: grandfather, ` even in regard to his self- 
! acquired property or where no collaterals 
| were in existence, and that, in any case, 
: a daughter's son could not succeed where 
: his mother had died before succession 
' Opened out, It was also averred that the 
' defendants had effected various improve- 
ments on the property, for which the 
plaintiffs in the event of their being 
. successful, should pay compensation. 

The learned trial Judge has found 
against the defendanis on all these points 
and has decreed the sult. The defendants 

. appeal. Mr. Mehr Chand in his arguments 


' before us has very properly not argued 
' the first point that Musammat Bani 
| Begam was the absolute owner of the 


property and had full and unrestricted 
power of disposition over it, The fact 
| that she and her co-widow Mehr Nishan 
, had succeeded equally to the entire 
'astale of their deceased husband Muham- 
mad Khan to the exclusion of the 
' daughter of the deceased, raises a presump- 
ition that the widows had succeeded on 
'the usual life-estate under the Customary 
Law. The matter is, however, put beyond 
doubt by the decision of the declaratory 
suit instituted by Musammat Nur Khanam, 
whereby the gift was heid to be ineffectual 
after her death as agaiast the daughter 
or other heirs of Muhammad Khan. The 
second point, that in this tribe a daughter's 
son is not in the line of heirs even in 
regard to seli-acquired property and in 
the absence of any male kinsman (as is 
the case here), hasalso been dropped by 
Mr. Mehr Chand, and E have no doubt that 
it was without any force whatever. 

The main point that has been argued 


before us is that according to custom 
prevailing in the tribe of the parties 
particularly, and the agriculturist com- 


munities. of the Punjab generally, a pre- 
deceased daughter’s son dves not succeed 
to the property of his maternal grand- 
father where the daughter had not herself 
actually succeeded. The riwaj-i-am of 
the District does not contain aby entry 
bearing on this point, nor was either 
party able to produce any judicial de- 
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cisions, mutations or other documentary 
evidence in support of their respective 
eontenlions. Both sides, however, produced 
considerable oral evidence, the witnesses 
making bald statements that the custom 
was as alleged by the party who had 
called them. We have been taken through 
this evidence by the learned Counsel for 
ihe appellant, but I have been so little 
impressed by it that I do not think it 
necessary to discuss it in this judgment. 
The evidence produced by the defendants 
is particularly weak and bears the stamp 
of improbability on the face of it. Their 
witneeses tried to make out that a widow 
in the tribe succeeds absolutely and is full 
owner of the estate of her husband. This 
is clearly contrary to the entry in the 
riwaj-t-am, the decision of the Chief Court 
in the declaratory suit, and several 
reported cases from this and allied tribes 
in this District. The witnesses also state- 
ed categorically that a daughter's son 
does not succeed at all tohis grandfather 
under any circumstances. This statement 
also is contrary to the entry in the 
riwaj-t-am and is absurd on the face of- 
if. On the particular question involved 
in the case, the witnesses deposed that a 
predeceased daughter's son is excluded by 
a sister's son and expressed the opinion 
that, according to the custom, as enunciated 
by them, the defendants excluded the 
plaintifs. Now, as already stated, Nawab 
Khan (donee) was the son of the sister of 
Mubammad Khan and Nawab Khan's 
mother had died long ago, The proposi- 
tion propounded py the defendants’ wit- 
nesses therefore is that while a daughter's 
son is excluded from succession to his 
maternal grandfather where the daughter 
had predeceased her father, a sister’s son 
succeeded even though the sister had died 
in the life-time of her brother. It is hardly 
necessary to say that so startling a custom 
can be accepted only if evidence of the 
clearest possible kind be forthcoming in 
support of it. The witnesses frankly ex. 
pressed their inability to name a single 
instanca in which the rale of succession 
propounded by them had been actually 
followed, and they hopelessly contradicted 
themselves in cross-examination, Mr. Mehr 
Chand, however, strongly relied on a 
remark in para. 23 (1), of Rattigan’s 
pisces of Customary Law where it is stated 
that : 


“a daughter's son is not recognisedeas an heir of 
bis a i grandfather except in succession to big 
mother’ 
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and from this he atiempted to argue that 
the general custom among the agri- 
cultural tribes of the” province was 
that a pre-deceased daughter’s son loses 
all rights to succeed even to the self- 
acquired property of his maternal grand- 
father by the simple circumstance -that 
his mother had died before succession 
opened out. No authority or instance in 
support of this remark (if it is to be in- 
terpreted in the manner suggested) has 
been cited in the Digest and Mr. Mehr 
Chand was unable to refer us to a single 
case in which it had heen followed by 
Punjah Chief Court or this Court. On the 
other hand, there are several reported 
cases ‘in which this dictum has teen con- 
sidered and invariably rejected. The 
first case bearing on the point is Kalu 
v. Mehru Mal (1), to which special signi- 
ficance attaches, as one of the Judges 
who decided it was Sir Henry Rattigan, 
whose knowledge of Customary Law was 
unrivalled and who had edited several 
editions of his falher’s Digest of Custo- 
mary Law in which the aforesaid re- 
mark appears. In this case it was held 
that : 

' “there was no foundation for the contention that 
the daughter's sons whose mother had pre-deceased 
her father wers in a worse condition than those 
whose mother had survived him,” 

. It was also observed that there was no 
authority on which the alleged distinction 
could be supported and the general princi- 
ple of Customary Law which favoured the 
succession of daughter and daughter’s 
sons certainly did not contemplate any 
such rule. The question was next con- 
sidered by the Letters Patent Bench, 
presided over by Shadi Lal, C.J., and 
Martineau, J., in Gobinda v. Nandu (2), 
where the learned Judges after referring 
to the above remark in para. 23 of the 
Digest observed : ` 


“that no case or instance could be cited in sup- 
port of it. Whatever the exact meaning of the 
remark may be, we considered that there is no 
reason for holding that custom excluded a daughter's 
gon from inheritance on the ground of his mother 
having pre-deceased her father.” | sont 

The matter came up again for decision 
before another Division Bench (Abdul 
Raoof and Martineau, JJ.), in Chambelt v. 
Bishna (3), where the learned Judges follow- 
ed Jaswant Kuer v. Wasawa Singh (4) and 


(1) 32 Ind, Cas. 497; A IR 1916 Lah, 234; 41 P R 
1916, 33 P WR 1916, 
(2) 74 Ind. Oas. 644; A I R 1922 Lah, 217; 5 Lah. 


50. 
ii (3) 76 Ind. Cas, 778; A IR 1920 Lah. 460. 
(4) 76 Ind, Cas, 592; A I Rj 1923 Lah. 353; 5 Lah, 
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declined to accept the “remark” in 
the Digest as a correct statement of the 
Customaiy Law of the province. Harrison. 
and Dalip Singh, JJ., had occasion to 
consider this question in Nizam ud- Din v. 
Muhammad Bashir Khan (5) and again in 


Jantan v Ahmad (6) and in both cases 
they rejected the “remark” as not re- 
cording the custom correctly. The same 


view wastaken in Jano v. Din Muhammad 
(7) by Bhide, J, sitting in Single Bench. 
Recently the question was discussed at 
length by another Division Bench in Ilahi 
Baksh v. Ghulam Nabi (8), in a case from 
the Gujranwala District, and it was held 
that custom did not makethe right of a 
daughter’s son to succeed to the property 
of his maternal grandfather contingent 
upon his mother having survived her 
father and on her having actually ia. 
herited his property. It was suggested that 
what was really intended to be conveyed 
was : 

“that a daughter's son succeeds only in tribes among 
whom, and to property to which, the right of the 
daughter to succeed to her fathers property was 
recognised by custom.” 

No judicial decision or other authority 
has been cited before us for the contrary 
view and after hearing appellants’ Counsel 
at length, I see no reason to dissent from 
the long course of decisions supporting. 
the right of a pre-deceased daughter's son 
to succeed to the self-acquired property of 
his maternal grandfather. I hold therefore 
that the plaintifis are the heirs of Muham- 
mad Khan, and as such, entitled to the 
benefit of the declaratory decree passed in. 
favour of their mother Musammat Nur 
Khanam by the Chief Court in 1898. 

The only other point argued before us 
was thatthe appellants had built certain 
houses on the gifted property and were 
entitled to get compensation for them 
from the plaintiffs-respondents. It ap- 
pears that in constructing these houses 
they had demolished, without any authority, 
the houses which originally existed on 
the gifted land. ‘ihis obviously they had 
no power to-do. It seems that some of the 
so-called improvements were made in or 
about 1922, long after the declaratory 
decree had been passed, and it is also in 
evidence that at that time the plaintiffs 
had served a notice on the defendants 
not to interfere with the property. Ir 

(5) 8 Lah. 536; 102 Ind. Oas. 238; A I R 1927 Lah 
510; 28 PL R564; 9 Lah. L J 376. 

(6) 106 Ind. Oas. 817; A IR 1928 Lah. 221. 

(7) 126 Ind. Oas. 183; A -I R1929 Lah. 238. 

- (8) 14 Lah. 404; 141 Ind. Oas. 578; A IR 1933 Lah. 
466; Ind. Rul. (1933) Lah, 141; 34 P LR 129, 
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these circumstances the so-called improve- 
ments cannot be said to have been made 
bona fide and I have no doubt that the 
learned Subordinate Judge has rightly 
rejected the defendants’ claim for com- 
‘pensation. For the foregoing reasons I 
would uphold the decree of the lower 
Court and dismiss this appeal with costes. 

Agha Haidar, J.—I agree. 

N. Appeal dismissed. 


LAHORE HIGH COURT 
First Civil Appeal No. 419 of 1934 
December 21, 1934 
Tak CHAND AND ABDUL Rasuip, JJ. 
UDE SINGH— PLAINTIFF — APPELLANT 
versus 
Musan mat DAULAT KAUR~— 


DEFENDANT— RESPONDENT. 

Hindu Law — Marriage — Hestitution of conjugal 
rights— Continued physical cruelty, if should be prov- 
ed by wife to resist suit —Absence of plearf cruelly— 
Husband, if entitled to decree— Desertion of wife— 
Neglect—Husband's suit not instituted bona fide— 
Effect -- Suit for maintenance by deserted wife— 
Crueliy, 1f to be proved—Delay in filing suit— Whether 
cause for dismissal of suit. 

It is not correct to say that it is only on proof of 
continued and repeated physical curelty that a Hindu 
wife can successfully resist the husband's suit for 
restitution of conjugal rights. Such a suit can be 
defeated on various other grounds, one of which is 
the desertion of the wife for a long period and con- 
tinued disregard of his marital obligations towards 
her. In a suit for restitution of conjugal rights by a 


Hindu husband he is not necessarily entitled to a. 


decree in the absence of a plea of cruelty by the wife. 
The Oourt in each case will consider the entire con- 
duct of the parties and if it comes to the conclusion 
that the husband has been’ guilty of continued 
neglect of the wife and has deserted her and thesuit 
has not been instituted bona fide the suit will be 


dismissed. Bai Jivi v. Narsingh Lalbhai (1), relied’ 


on. Duler Koer v. Dwarka Nath Missir (2), Babu 
Ram v. Kakle (3), Budh Singh vy. Asa Singh (4) and 
Moonshee Buzloar Ruheem v. Shumsoonnissa Begam 
(5), referred to. 

According to Hindu Law, to entitle a wife to 
separate maintenance it is not necessary to prove 
cruelty, if there has been abandonment of the wife. 
Sitabai v. Ramchandrarao (61, relied on, 

Mere delay in bringing a suitfor maintenance is 
no justification for its dismissal. Sher Singh v. 
Sham Koer (7) and Seenayya Reddi v. Mangamma 
(8), distinguished, 

F. ©, A. from the decree of the Senior 
Sub-Judge, Ludhiana, dated November 27, 
1933. 
~. Messrs, Harnam Singh and S. L. Puri, 
for the Appellant. 

Messrs. Jhanda Singh and Krishna 
Swarup, for the Kespondent. 

Tek Chand, J—This judgment will 
dispose of Civil Appeal No. 419 of 1934 
and Oivil Appeal No. 1703 of 1934, which 
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are between the same parties and arise 
out of two suits which were tried together 
by the Senior Subordinate Judge, Lu- 
dhiana. 

The parties are Jats of Ludhiana Dis- 
trict and were married in 1910. At the 
time of the marriage the husband Ude 
Singh was 12 years old, while the wife 
Musammat Daulat Kaur was only ten years 
of age. The Maklawa ceremony was per- 
formed in 1923, and for the succeeding 
seven years, Musammat Daulat Kaur lived 
in the house of her parents-in-law in 
Mauza Dheru. During this period Ude 
Singh lived partly in his village and partly 
at Amritsar. where he prosecuted his 
studies in the Khalsa College. In due 
course he obtained the degree of Master 
of Science of the Punajb University and 
after serving as a teacher in a school 
for a short time, got an appointment. 
under the Punjab Government in the 
Fisheries Department. In 1922 Ude Singh 
married a second time. His younger wife. 
is an edusated lady, while Musammat, 
Danlat Kaur is practically illiterate. It 
is common ground that since September 


. 1920, Afusammat Daulat Kaur has lived. 


continuously with her parents in Mauza 
Dyalpnr. 

In July 1932 she brought a suit in 
forma pauperis against Ude Singh for 
maintenance at Rs. 25 per mensem. In 
the plaint she alleged that for several 
years before 1920 she was ill-treated by 
her hushand and his relations, and was 
frequently beaten. In September 1920, a 
severe beating was administered to her, 
and she was sent against her will to her 
parents’ house, where she has since been 
living. She averred that she had always 
been ready and willing to return to her 
husband, and her father had made several 
efforts to persuade Ude Singh and his 
parents to take her back, but without 
success. She accordingly asked for a 
decree for arrears of maintenance and 
future maintenance at the rate mentioned 
above. Ude Singh denied that he had 
been cruel to her or had deserted her and 
alleged that she had voluntarily gone away 
to her parents’ house in September 1920, 
and had declined to return in spite of 
repeated requests by him and his rela- 
tions. About eight months after the in- 
stitution of this suit, on March 6, 1933, Ude 
Singh instituted a suit against Musammat 
Daulat Kaur for restitution „of conjugal 
rights, and in “the alternative, prayed for 
a declaration that the defendant is no 
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right whatever to succeed to 
“the property which he might leave on his death 
nor is she entitled to any maintenance.” 


The two suits were tried together and 
were decided by the Senior Subordinate 
Judge of Ludhiana, en November 21, 1933. 
The learned Judge found that Ude Singh 
“ felt disgusted with Musammat Daulat 
Kaur as she was illiterate’, that he had 
been maltreating her, that in September 
1920, she was sent away against her will 
to her parents’ house, and that since then 
he has deserted her. On these facts he 
held that the conduct of Ude Singh was 
such as disentitled him to a decree for 
restitution of conjugal rights. He accord- 
ingly dismissed his suit. In Musammat 
Daulat Kaur’s suit he disallowed the claim 
for arrears of maintenance, but passed a 
decree in her favour foriurture mainten- 
ance at Rs. 10 per mensem from Novem- 
ber 27, 1933. Ude Singh has preferred 
a firat appeal to this Oourt against the 
dismissal of his suit for restitution of 
= Gonjugal rights (Civil Appeal No. 419 of 
1934). He also appealed to the District 
Judge against the decree of the Senior Sub- 
ordinate Judgein the maintenance suit. The 
learned District Judge accepted the appeal 
and dismissed Afusammat Daulat Kaur's 
suit for maintenance leaving the parties 
to bear their own costs. She has preferred 
a second appeal to this Court (Civil Appeal 
No. 1703 of 1934). The two appeals have 
been heard together and are being dis- 
posed of by this judgment. 


The first question for decision is whe- 
ther Musammat Daulat Kaur went away 
voluntarily from her husband’s house in 
` September 1920, and has since willingly 
resided away from him, or whether she 
was turned out forcibly and has been 
neglected and deserted by him. After 
examining the evidence bearing on the 
point and hearing Counsel at length I 
have no doubt that the finding of the 
learned Subordinate Judge on this point 
is correct. I hold it proved that for some 
years before 1920, Musammat Daulat Kaur 
was not properly treated by Ude Singh 
and his mother and brothers, and that in 
the month of September of that year, she 
was beaten and sent away to her parents’ 
house. Ude Singh has sinca married 
another lady, and has made no _ effori 
whatever to get Musammat Daulat Kaur 
back in his house and has completely 
neglected and deserted her. The evidence 
further establishes that several efforla were 
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made by the father of Musammat Daulat 
Kaur to persuade the plaintiff and his 
people to take her back in the family, 
but they declined to do so. In the course 
of arguments before us, Oounsel for Musam- 
mat Daulat Kaur staled that even now 
she was willing to live with the appel-. 
lant, provided he sincerely desired to keep 
her with him and made suitable arrange- 
ments for her residence and other comforts, 
The appellant, who was present In person, 
stated that he was willing to do so, and 
asked for time to go to his father-in-law’s 
village and bring her back. The case was 
accordingly adjourned, but after several 
days we were informed that the appellant ~ 
had made no serious effort to approach 
the respondent, and that there was no. 
chance of mutual settlement between the 
parties. 

It is conceded that during the 13 years 
that she has been away from the plaintiff, 
he has not given her any maintenance, 


‘or cared for her in any way. There is: 


little doubt that his suit has been inst 
stituted merely as a counterblast to her’ 
suit for maintenance and there is no genuine? 
desire on his part to resume marital 
relations with her. His mala fides is fur- 
ther apparent from the form of the alter- ` 
native relief asked for in the plaint, 
namely, that it be declared that the de- 
fendant was: 
“no longer his wife, that she had forfeited her 
rights as his wife, and in the event of his death, . 
she would not succeed to his property as his. 
widow.” ki 
On these findings it does not seem: 
necessary to examine in detail the various 
rulings cited by Counsel for the parties 
in the course of the arguments, It is not - 
correct to say, as has been contended by 
Mr. Harnam Singh, ‘that it is only 
on proof of continued and repeated physical 
cruelty that a Hindu wife can successfully 
resist the husband’s suit for restitution of 
conjugal rights. It is weil settled that 
such a suit can be defeated on various 
other grounds, one of which is the deser- 
tion of the wife for a long period and 
continued disregard of his marital obliga- 
tions towards her. As pointed out “in 
Bai Jwi v. Narsingh Lalbhat (1), in a 
suit for restitution of conjugal rights by 
a Hindu husband he is not necessarily 
entitled to a decree in the absence of a 
plea of cruelty by the wife. Where it 
was proved that the husband had deserted 
his wife and a suit for restitution had not 


(1) 51 B 329; 101 Ind, Cas. 403; A I R 1927 Bom. a 
29 Bom, L R 332, 
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iference may also be made to the following 

observations of their Lordships of the 
Privy Council in Moonshee Buzloor Ruheem 
v. Shumsoonnissa Begum (5), the parties 
to which were Muhammadans, but the 
principles laid down therein have been 
applied to Hindus and other communities 
living in India: 

“It seems to them clear that if cruelty in a 
degree rendering it unsafe for the wife to return 
to her husband's dominis were established, the Court 
might refuse to send her back, It may be, too, 
that gross failure by the husband of the perform- 
janes of the obligations which the marriage con- 
tract imposes on him for the benefit of the wife, 
might, if properly proved, afford good grounds for 
refusing to him ths assistance of the Court.” 


For the foregoing reasons I hold that 
Ude Singh's suit was rightly dismissed, 
and accordingly I would dismiss Civil 
Appeal No. 419 of 1931, with costs. Gom- 
ing now to Musammat Daulat Kaur’s suit 
for maintenance which was decreed by 
the trial Court, but has been dismissed 
by the District Judge, I have no doubt 
that the learned Judge misdirected him- 
self as to the law bearing on the point. 
He has found as a fact that Musammat 


(2) 34 O 791, 

(3) 79-Ind, Oas. 634; AIR 1924 All, 391; 46 A 210: 
22 A LJ 68; 10 O& AL R01, LR5 A 48 Ciy 

(4) 6 P R 1885, 

(5) ILM I A 551;8 WR POS, 2 Suth. P O J 59; 2 
a 1. P O J 259; 20 E R 208. 
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that injuries had been inflicted on her 
person by means of a stick or some 
other more effective weapon. There is no 
warrant for such a suggestion, and Coun- 
sel for the respondent frankly admitted 
his inability to support the reasoning of 
the learned Judge on this point. As 
pointed out in Sttabar v. Ramchandra Rao, 
ee to Hindu Law, to entitle a wife to 
separate maintenance ib is not necessary to prove 
cruelty, if there has been abandonment of the 
wife,” 

In the present case not only has abandon: 
ment and desertion been established, but 
it was been proved that she was actually 
beaten at least on one occasion, immediate- 
ly after which she was sent away 
to her parents. It is hardly necessary 
to say that mere dolay in bringing a 
suit for maintenance is no justification for 
its dismissal. The learned District Judge 
has referred to Sher Singh v. Sham Kuar 
(7) and Seenayya Reddi v. Mangamma (8), 
but the facts of both those cases were 
quite different. In the former case the 
wife had been voluntarily living apart 
from her husband and had refused to 
return to him without any sufficient cause. 
In the latter case, all that was laid down 
was that in the absence of proof of cons 

. Oas. 525; 12 Bom. L R 373. 
G 108 Ind. Gas, 175; A 1 R 1928 Lah, 502, 
(8) 99 Ind, Cas, 974; AI R 1927 Mad, 1159, 


| husband’ the wife cannot claim mainten- 
ance, „It appears that in that case the 
wife had voluntarily departed from the 
husband’s house and separate mainten- 
ance was. Claimed on the mere ground 
that the husband had married a second 
wife, which of course is not a sufficient 
reason. under Hindu Law to sustain such 
a claim. After careful consideration I have 
no doubt that in the case before us, 
Musammat Daulat Kaur is clearly entitled to 
maintenance and her suit was rightly dec- 
reed by the trial Court. The amount fixed 
by the Court is by no means excessive, 
and no objection was raised before us on 
this score. 

‘-For the foregoing reasons I would accept 
Civil Appeal No. 1703 of 1934, and set 
aside the judgment and decree of the 
learned District Judge, and grant Musam- 
mat Daulat Kaur a decree for maintenance 
against her husband Sardar Ude Singh 
at Rs. 10 per mensem from November 
27,- 1933. The respondent Ude Singh shall 
pay Musammat .Daulat Kaur's costs in all 
the Courts in both appeals. 

` Abdul Rashid, J.—I agree. 

Ne Appeal ane 


>t’ 





re LAHORE HIGH COURT 

“Miscellaneous First Civil Appeal No. 546 

t of 1934 

i October 3, 1934 ` 

E Bu HIDE, J. 
` KIKPA RAM TING OT an PN NA 
Versus 

k “ANWALA RAM AND ANOTHER— CREDITORS 

-— RESPONDENTS 


t 


- Provincial Insolvency Act (V of 1920), s, 9—Peti- _ 


ton after three months from execution of deed but 
within three months from regtstration—If within time. 

4 petition for insolvency filed within three months 
arter the regietration of the mortgage-deed which 
ecxstituted the alleged act of insolvency, but more 
tian three months after the execution of that deed is 
whin time. Kanhaiya Lal v. Sadashiv Rao (1) and 
U Ba Sein v. Maung San (2), followed, 


Misc. F. C. A. from an order of the Dis- 
j - Judge, Mianwali, dated December 9, 
3 
l: Mr. Gobind Ram Khanna, for the Appel- 
ant. 
“Mr. M. L, Puri, for the Respondents. 
“ Judgment.—This appeal arises out of 
a petition for insolvency filed by creditors 
under s. 9, Provincial Insolvency Act. The 
petition was’ filed within three months 
ater the’ registration of the mortgege-deed 


learned Counsel for the appellant contends 
that the application should have been 
dismissed as time-barred, as after re- 
gistration the title relates back to the date 
of execution. This contention seems to me: 
unsound, for until registration no valid 
transfer can besaid to have taken place:. 
If the view put forward by the learned 
Counsel were correct, the provisions of s. 9, 
could easily be rendered nugatory by & 
debtor by postponing registration of the 
deed of transfer for three months. The 
learned Counsel for the respondent has cited 
Kanhaiyal Lal v. Sadashiv Rao (1) and 
U. Ba Sein v. Maung San (2), which fully 
support the view of the learned District: 
Judge that the application was within 
time. 
: dismiss the appeal with costs. 


Appeal dismissed. 
D 150 Ind. Oas. 831; AIR 1934 Nag. 171; 17 N 
LJ 14, 7RN 26. 


(2) 151 Ind, Gas.670; AIR 1934 “BADE; 216; BR 
263; 7 R Rang. 108, 


LAHORE HIGH COURT 
Full Bench . 
Miscellaneous First Civil Appeal No.. 2196 
of 1934 
April 26, 1935. 
Appison, ACTG. O. d. , MONROE AND 
Din MOHAMMAD, JJ. p. 
LAKHMI CHAND— PLAINTIFE—APPELLANT: 
versus ; 
KESHO RAM—Destor—RaseonpEnr 

Provincial Insolvency Act (V of 1920), s. 9 (1) (a) 
— Petition that debtor has committed act of insolv- 
ency by registered deed—Period of limitation pre- 
scribed by 8,9 (1) (a), when commences. 

When a petition is presented alleging that a debt- 
or has committed an act of insolvency by deed 
registered, the period of limitation prescribed by 
sub-s. 1(a), s. 9, Provincial Insolvency Act, runs: 
from the date of its registration. . 

Mise. F. ©. A. from an order of the 
District Judge, Mianwali, dated August 31, 
1934, 

Order of Reference. 

Coldstream & Jai Lal, Jd.—This ap- 
peal has been presented against an order 
of the District Judge of Mianwali which 
dismissed a petition by the appellant pre- 
sented under s. 9, Provincial Insolvency 
Act, praying that the respondent be 
adjudicated an insolventon the ground of 
his having committed acts of insolvency, 
The acts of insolvency alleged were re-. 
corded in two mortgage deeds executed 
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by the respondent on January 25, 1933, and 
February 16, 1933. The deeds were, however, 
not registered until May 8, 1933 and May 9 
1933, respectively. The petition was pre- 
sented on J uly 27, 1933. The District 
Judge- of Mianwali held that they are 
barred by time inasmuch as more than 
three months had elapsed between the date 
of the petition and the date on which the 
last mortgage was executed. 

' Theionly question for consideration is, 


' whether this decision on the point of limita- 


— ——— - - 


~~ 


-w 


216: 7 R Rang. 


tion is correct. The learned District 
Judge relied on the judgment of Dalip 
Singh, J.,in Ratan Chand v. Smail (1). 
Our attention has been drawn to the judg- 
ments of three other Courts, namely, S. 
Iswarayya v. Kurubasubbana (2), U Ba Sein 
v. Maung San _ (3) 
Sadashin Rao (4) in which a contrary view 
has been taken. In Kirpa Ram v. Sanwala 
Ram (5), Bhide, J., 


registration. The judgment of Dalip Singh, 
J.; shows that there 
for both views. As the pointis of con- 
siderable importance and there appears to 


be some conflict of decision, . we. refer the 


following question for decision bya Full 
Bench: “Where a petition 
alleging that a debtor has committed an 
act of insolvency by transferring his pro- 
perty by deed registered, does the period 
of limitation prescribed by sub-s. (1) (©, 
8.9, Provincial Insolvency Act, run from 
the date of the execution of the deed or. 
from the date of ite registration ?” i 

Mr. M. C. Shukla for Mr. J. L. Kapur, 
Tor the Appellant. 


Opinion 

Monroe, J—The following question has 
been referred to’ a Full Bench by Cold- 
stream and Jai Lal, JJ.: 

“Where a petition is presented alleging that a 
debtor has committed an act of insolvency by deed 
registered, does ths period of limitation prescribed 
by sub-s. 1 (a), s. 9, Provincial Insolvency Act, 
run from the date of the execution of the deed or 
from the date of its registration ?” 

Ths reason for this reference is stated 
to be that a conflict of authority exists ; so 
far as this Court is concerned, there are 


a 149 Ind. Cas. 853; A I R 1933 Lah, 821; 6 R L 


o 53 M 16f; 151 Ind. Cas, 1054; A IR 1931 Mad. 
637; (1931) M WN «ot; 67 M L J 380; ee 413; 
7R M 166, 


:13) 12 R 263; ; 15L Ind. Cas 670; A I R 1931 Rang. 
(4) 150 Ind. Gun $34; A IR 1034 Nag. 171; 17 N L 
J 11;7 R N 26. 
© (5) ‘A I R1935 Lah, 55; 158 Ind, Cas, 226, A 
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“San (3) and Kanhailal v. 
Since the date of this reference the . 


and Kanhaiyalal v.. 
upheld an order decid-' 
ing that limitation ran from the date. of. 


is much to be said- 


is presented 


R 


997” 


two Single Bench decisions i in conflict, a” 


judgment of Bhide, J., in. Kirpa Ram v. 


Sanwala Ram (9), holding the critical date . 


to be that of registration, and a judgment 
of Dalip Singh, J. holding 


the critical. 


~ 


date to be that of execution of the deed. , 


Courts cited support 
J., S. Iswarayya v. 


Decisions of other 
the view of Bhide, 


Kurubasubbana (2), U Ba Seyain v. Maung , 


Sadashiv Rao 


(4). 


question has come before a Division Bench. ; 


of this Court andthe view of Bhide, J. 


that the date of registration is the critical. 
date has been upheld. The act of insolvency, ° 


which, to ground 


a petition, must have. 


taken place within three months-of the - 


presentation of the petition, is in thé: present 
case “a transfer 


of property” and the < 


question at issue resolves itself into the ` 


question when does the transfer of property 
take place; when there is a written instru- 
ment purporting to transfer the ` property 
which is compulsorily registrable. Sec- 
tion 49 ofthe Registration Act provides 
that no document required to be registered 
shall affect any immovable property com- 
prised therein unless it has been registered. 
This section implies that such a docu- 
ment by reason of ifs execution alone 
cannot bave the effect of transferring pro- 
perty. The title does not pass until regis- 
tration has been effected: [see Pani Reddi v. 
Naresa Reddi (6)] in other words, no transfer 
has taken place. 

It is argued; however, that the effect 
of s. 47 is to require that the transfer -of-the 
property should be treated-as thrown back 
to the date of execution. 


have commenced to operate if no registra? 
tion thereof had been required or made 
and not from the time of its registration.. 
In Kalyanasundaram Pillai v. Karuppa: 
Mooppanar (7) the section was applied by: 
the Judicial Committee to determine the’ 
priority of two documents, the earlier of 
which was the later registered and it was 
decided that the date of execution and 
not that of registration determined’ 
the priority. It is contended that tha 
principle of this decision governs the pre. 
sent case. This argument seems to me 
to confuse two wholly different ideas, the 
(6) 16 M 464. 

' (7) 59 M193; 100 Ind. Oas. 105; A I R 1927:P O 
49: 5LI A89; 2A LJ 113; (1997) M W NH9; 
40 W W197; 25 L W 336; 52M LJ 316; 38 ML 
T 87; 31 O W N509;8 P LT, 327; 29 Bom, L RB 
833: 45 OL J 435 (P O), 


The section. 
provides that a registered document:shall., 
operate from the time from which it would: 
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operation of a. document, 
Inthe present cage the 

what was the effect of registration, but 
‘when did the event take place which 
caused the transferee to become the owner. 
We are not. concerned with the time from 
which the document operated but withthe 
time at which that document produced a 
legal effect, that the effect produced was 
by reason of s. 47 retrospective in its 


and an event. 
question is not 


operation does not concern us, I, there- 
fore, propose that the question referred 
to us should be answered as follows: 


When a petition is presented al] eging that 
a debtor has committed an act of insolvency 
by deed registered, the ` period of limita- 
tion prescribed by.sub-s.1 (a), s. 9, Pro- 
vincial Insolvency Act, runs from the 
date of its registration. The case should 
now be posted before a Division Bench. 


‘Addison, Actg. C. J.—I agree. 
Din Mohammad, J.—I agree. 


\N. Reference answered. 


MADRAS HIGH COURT 
. Second Civil Appeal No. 247 of 1931 
, February 19, 1935 
' VARADAOHABIAR, J, ; 


Kuthiravatiah Kottayil CHATHANNI 
RAYIRAN—PLtatntTiFF—APPELLANT 
vETSUS 
: Thirunilal Gramom Kuppu Patiar’s 
: Son NARAYAN AYYAR AND OTHERS— 


< DEFENDANTS—RESPONDENTS 

Malabar Law—Anubhavam tenure—Rule negativ- 
ing auch tenure where amount is fixed—Application 
of—Suit for arrears of rent—Limitation—Article 
applicable—Question of forfeiture—Must be raised 
early. 

In applying. the rule which negatives the existence 
of an anubhavam tenure when the amount to be 
taken by the grantee is fixed, the correct procedure 
is to see whether the substance of the transaction 
is that the grantee is entitled only toa definite quantity 
or the grantor is entitled only toa definite quantity, 
the grantee taking all the rest. 
from the terms ofthe documents it is possible to 
work out arithmetically what the grantee will get is 
not sufficient to negative the existence of an 
anubhavam tenure, 

A suit for rent by a landlordin respectof an 
anubhavam tenure evidenced by a registered docu- 
ment is governed by Art. 116 of the Limitation Act 
and not by Art. 131. 

It isnot proper to allow a party to raise in 
second appeal for the first time the point that an 
anubhavam tenure has been forfeited by alienation, 
in view of the conflict of decisions on the point and 
the possibility that it may have to be decided as one 
of custom and not of law, ` ; 

[Case-law referred to,] 


CHATHANNI RAYIRAN V: NARAYAN AYYAR MADR) 


The mere fact that. 
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S. ©. A. against the order of the Court ` 
of the Subordinate Judge of South Mala- 
bar at Palghat in Appeal Suit No. 32 of 
1329, (A. S.No. 119 of 1929, District Court, 
South Malabar), preferred against the 
decree of the Court of the Principal District 
Munsif of Palghat in Original Suit 
No. 216 of 1928. ; 

. Mr.. C. Unni Kanda Menon, for the Ap- 
pellant. 

Mr.C. S. Swaminathan, for the Respond- 
ents. 

Judgment.—This is an appeal by the 
plaintiff who sued for possession and for 
recovery of arrears of rent for a ‘period 
of more than 20years. The Courts below 
have dismissed the claim for possession 
and awarded a decree for rent only for a 
period of six years.’ Hence this appeal. 

The right to possession turns upon the 
effect of two documents Exs. A and I. The 
documents themselves bear no particular 
description as to the interests created 
by them. They are apparently mere 
memoranda though they have been regis- 
tered. In dealing with someof the cases 
brought to my notice on behalf of the 
appellant, it is important to remember that 
where the document purports to be a 
‘kanom’ there is prima facie the implica- 
tion of a right of redemption and one 
would naturally insist upon strong indi- 
cations in other portions of the documents 
to take away that right. In the present 
case Ex. I is no doubt referred to by the 
learned Subordinate Judge as a kanom 
document and is so pointed in the paper 
here but the matter has been verified 
and Counsel on both sides agree that the 
document bears no particular deseription 
and that the description of it as kanom 18 
not accurate. Looking also at the body of the 
documents there is nothing to indicate 
that it was in the nature of a kanom. 
There is no debt mentioned, nothing to be 
secured and no particular term mentioned 
either, The result, therefore, is that it is 
a mere memorandum and the effect thereof 
has got to be determined with reference 
to the substance of its provisions and the 
conduct of the parties and other relevant 
circumstances, so far as the same may 
be admissible to throw light on the nature 
of the transaction. 

The Courts below have held that. the 
property has been held by the defendants 
and their predecessors-in-title on anubhavam 
tenure and, therefore, the plaintiff bas no 
right toresume or recover possession, On 
behalf of the appellant, Mr. Unmnikanda 


P, 


4 


‘Vasudevan Nambudripad ~v. 


Onavam. LING question Is nol whetner 
arithmetically certain figures can be worked 


‘out ornot, but whether the substance of 


the transaction is that the grantee is en- 
titled only to a definite quantity or the 


_ grantor is entitled only to a definite quan- 
tity, the grantee taking all the rest. 


I do 
not think that the cases in Manavikrama 
v. Karnavan Gopalan Nair (2), Krishna 


Iyer v. Muringa Malayalil 32 Ind. Cas. 


982 (3), Puthur Karnavan Tarwad v. Muthi- 
yalur Kumaran 43 Ind. Cas. 379 (4), 
Kannan 
Nayar (5) and Kalyani Amma v. Narayana 
Menon (6), lay down anything to the con- 


trary. 


Mr. Unnikanda Menon argued that the 


-present case does not resemble Theyyan 


Nair v. Zamorin of Calicut (7). That may 
be so; but Theyyan Nair v. Zamorin of 
Calicut (7) does not lay down that itis only 
a document in that particular form that 

(1) 29 M501; 16 M LJ 358; 1 M L T 290. 

(2) 50 M 203. 

(3) 32 Ind. Oas, 982. 


(4) 43 Ind. Cas. 379, 
(5) A I R 1928 Mad. 1094; 110 Ind. Oas. 7 


(6) 22 L W 473; 91 Ind. Oas, 316; A I R 1996 Mad. 
143 
Wi 27 M 202. 


aerendants are alienees and Ihat even if 
the original tenure was an anubhawam 
tenure it came to an end on alienation. 
This point was not raised in either of the 
Courts below; and in view of the conflict of 
decisions on this point and the possibility 
that the question may have to be decided 
as -one of ‘custom’ and not one of law, I 
do not think, it is one that I can fairly 
allow, to be raised at this late stage. The 
second appeal, therefore, fails and is dis- 
ae with costs of the 7th respondent. 


Appeal dismissed. 
8; 33 M 916; 23 Ind. Cas, 806; (1914) M W N 228; 
lo M L T 226; 26 M LJ 377. 


LAHORE HIGH COURT 
Letters Patent Appeal No. 18 of 1933 
December 13, 1934 
ADDISON AND DIN MOHAMMAD, JJ. 
ALLIANCE BANK or SIMLA, Lrp.— 
DECEEE- HOLDER— APPELLANT 
VETSUS 
ABDUL AZIZ AND OTHEPB—JUDGMENT- 

DEBTORS — RESPONDENTS 


Civil Procedure Code (Act V of 1908), s.. 47— 
Representative, meaning of—Purchaser of equity of 


-ke Me NA [LA RIWI Bi Ba? Ca i AN, 


is ` SVAHU LU SGIL bRO 
‘property im execution of this money decree 
‘whereupon Abdul Aziz put in objections 
‘claiming that the property had been sold 
‘to him on November 10, 1924 and that he 
was in possession of it in his own right. 
The objection was allowed, and the plaintiff 
Bank thereupon instituted a suit under 
O. XXI, r. 63, Civil Procedure Code. for a 
declaration that there was a charge on the 
property on the focting of the equitable 
‘mortgage. The Bank obtained a decree on 
August 31,1927, in this suit in the follow- 
gag oe ah 5 
“Tt is ordere ab a 

claration to the effect that cere ae NG AA 
on the estate in dispute to the extent of the principal 
amount of the decree dated January 22, 1695 exclud- 
ing costs of it, and that they are entitled to have 


the estate sold in execution of the decr 
extent, free from all incumbrances". GM For piak 


A Division Bench of this Court affirmed 
this decree on appeal with a slight varia- 
tion: only in respect of the Pleader's feas 
awarced, The question of the interpreta- 
tion of the expression “the principal 
amount of ihe decree dated J anuary 22 
1925" was raised in cross-objections by the 
plaintiff Bank. These cross-objections were 
. fo the-effect that the Court should have 


. party. 


Letters Patent Appeal. 


The first contention before us on behalf 
of the appellant Bank was that no appeal 
was competent as Abdul Aziz was not a 
representative of the judgment-debtor with- 
in the meaning of s. 47, Civil Procedure 
Code. As against this, it was contended 
that as he was the purchaser of the equity 
of redemption and as the expression to be 
interpreted occurred in the decree of 
August 31, 1927, to which he was a party, 
he was a representative within the meaning 
of s. 47. It has been held that the expres- 
sion ‘‘representative”’ under s. 47 is a wider 
term than the expression “legal representa: 
tive.” If it were held that he was not 
a representative for purposes of B. 47 it 
would mean that he would have no right 
to appear and contest matters which arise 
out of a suit to which he was the principa. 
It seems tous that he must be helc 
to be a representative for purposes oi 
s. 47, not only because he was the pur- 
chaser of ths equity of redemption but also 
because he wasa party to the subsequent 
suit in which the rights of the parties as 
regards the sale in the execution of the 
property in dispute was determined. Thi: 


| cover future interest. 


. amount would also be payable. 
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cussion. 

_._ On the merits, it also seems to us that 
this appeal must fail, Bhide, J., was a 
|Party to the Division Bench which heard 
ithe appeal from the decree of August 31) 
1927, and he has stated that the question of 
future interest was not before the minds 
of the Bench. Future interest was not 
mentioned either in the cross-objections 
or in the subsequent application for re- 
|View. He pointed out that it was not 
ithe intention of the trial Court which 
| passed the decree to include future interest 
[in the expression “principal amount of the 
, decree” as it had occasion to interpret the 
: decree and held that the decree did not 
In the High Oourt 
the question of future interest was not 
specifically argued. Further the first por- 
tion of the original decree of January 22, 


1925, was that a decree was passed for 


Rs. 19,041-6-6 with costs. There was then 
an addition that interest on the decretal 
It seems 


' clear that the expression “principal amount 


—_ - 


~~ 


of the decree” in the subsequent decree | 
must therefore be held to be the sum of 
Rs. 19,041-6-6. This is made still more clear 


by the circumstance that costs, which occur 
in thé same sentence of the original decree, 
were specifically excluded. Of course, the 
sum of Rs. 19,041-6-6 included interest 
up tothe date of suit. We think that it 
must be held that the discussion in the judg- 
ment of this Court, as to what the prin- 
cipal amount of the decree was, was merely 
meant to makeit clear that interest al- 
ready due was included in the expression 
“principal amount of the decree” and was 
a charge on the property. It was not 
meant that future interest mentioned in 
the second sentence of the original decree 
was also to be a charge on the property. 
It may have been the case that if the 
plaintiff, Bank had sued on the basis of 
the equitable mortgage, the whole amount 
payable up to the date of realisation might 
have been made a charge on the property 
but it does not necessarily follow that 
future interest would have been allowed. 
Further, the plaintiff did not sue on the 
footing of this mortgage. The Bank 
chose to obtain a simple money decree, 
and then came the subsequent litigation 
which resulted in the decree of August 31, 
1927, We are of opinion that what was 
laid down in that decree has-been properly 
interpreted by the Single Bench from 


whose decision. this appeal -has -heen pre- 


BHANES CHANDRA SINGH. V; BASUNANDAN SiNGH (ALL): 
is so obvious as to require no further dis- 
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ferred. We therefore dismiss this appeal - 
but make no order as to costs. — > > o | 
N. Appeal dismissed. ` 


a 


ALLAHABAD HIGH COURT ž . 

Second Civil Appeal No. 1137 of 1932 . 

January 10, 1985 
BAJPAT, J. 
B. BHANES CHANDRA SINGH. 
AND ANOTHER—PLAINTIFFS— APPELLANTS 
VETSUS 
BABUNANDAN SINGH AND oTHERS— 
DEFENDANTS-——RESPONDENTS | 

Agra Tenancy Act (III of 1926), s. 273—Appli- | 
cability—Defendant pleading that he is tenant-of : 
plaintiff but land not taken for agricultural purpose : 
—Applicability of s. 273. Seo 

For applicability of s. 273, Agra Tenancy Act, if 
is not enough if the defendant merely pleads that - 
they are tenants of the plaintiff but admits that the land 
is not taken for agricultural purposes, Before the - 
section could be made applicable, the suit must relate , 
to an agricultural holding. TT. : 
S. O. A. from the decree of the Additional 

Sub-Judge, Benares, dated April, 27, 
1932. i po 
Messrs. Haribans` Sahai and Sri Narain : 
Sahai, for the Appellants. IH 
‘Messrs. P. L Banerjee and kam Narain . 

Verma, for the Respondents. 


Judgment.—This is an appeal by the: 
plaintiffs who object to the procedure~ 
adopted by the trial Court in sending: 
the record to the Revenue Court for a’ 
finding under s. 273, Agra Tenancy Act,” 
Local Act III of 1926. The facts are that. 
the plaintiffs brought a suit fora declara- 
tion that a certain plot was owned by: 
them and that the defendants had no: 
concern with it who might be ordered: 
to remove certain trees and constructions 
onthe same. The defendants alleged that 
their house stood on a portion of the land’ 
in question for a very long time andi in 
another portion, nim, jack-fruit, kela, babul 
trees, bamboo clumps and rubbish heaps’ 
stood and ina portion of the land vegeta: 
bles, etc, were grown. They 8¢:ted that: 
the plaintiffs’ plea that on the Jani in 
question the house of one Ganesh Ahir 
stood and the said Ganesh Ahir had 
planted certain jack-fruit trees and bamboo 
clumps with the permission of the zamindar 
but ths defendante recently without the 
consent of the zamindar took possession 
of the land and made certain other con- 
structions was incorrect; on {he contrary, 
the defendants had heen in possession of 
the said land for a number ofyears on 
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‘payment of rent. No plea wss taken that 
the suit related to an agricultural tenancy 
and the defendants were the tenants 
thereof; it was not said that the record 
should be sent to the Revenue Court for 
the decision of the issue as to whether the 
defendants held land as the tenant of the 
plaintiff. One of the defendants was 
examined ander O. X, r. 10, Civil Proced- 
ure Code, and therein also he said that 
ihe land. was taken for the purpose of 
tethering ‘cattle, building houses, planting 
trees and growing vegetables. He said 
that he had planted an orchard, that on 
8 portion of the land cowdung cakes were 
prepared.and on a certain portion veget- 
ables and chillies were grown. He ended 
by saying that the land had not been 
taken for agricultural purposes and no 
grain had been sown on the same. 

The Court of first instance was in some 
doubt asto whether s. 273, Tenancy Act, 
applied or not and it therefore on May 2, 
1931, passed an order to the effect that: 

“the Pleader for the defendants should show by 
Monday whether he pleaded tenancy or notand 
whether any issue regarding it be sent tothe 


Revenue: Court or not because the written statement 
is not quite clear on this point.” 


The defendants on May 4, 1931, stated 
that a portion of the disputed plot was 
cown with vegetables and on a portion 
there was a bela (a place for tethering 
cattle) of the defendants and on a portion 
there were trees and bamboo clumps. It 
was said that the defendants were the 
tenants of the plaintif ands. 273 was ap- 
plicable. It seems that inthe Court below 
proper attention was not paid to the fact 
that before s. 273 could be applicable the 
suit must relate to an agricultural holding, 
and it was thought that in order to make 
that provision applicable, all that is 
necessary was that the defendants should 
plead that they were tenants of the plaint- 
ifs. In this the trial Court was wrong. 
The position that was taken by the defen- 
.dants was that they were tenants but they 
admitted that the land was not taken for 
agricultural purposes. Under these cir- 
cumstances evenif I were not to look at 
the report of the Commissioner appointed 
by the Revenue Court, which goes toshow 
that no vegetable cultivation was going on 
the plot, it is not possible to hold that 
the d. spute related to agricultural holdings. 
That being so, the entire procedure 
adopted by the trial Court was irregular. 
I have not gone into the other evidence 
in the.casebfit I do not agree with the 
lower Appellate Court that: 
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—ffcreign judgments—Whether stand on 
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“the plot of land is anagricultural land in view 
of the admissions made by the defendants.” ; 
It is, however, contended by Mr. Upadhia 
on behalf of the respondents that the Courts 
below onthe evidence have found that 
the defendants are: the tenants of the 
plaintiff qua this plot on payment of rent 
which has been paid by them regularly 
for a number of years and the pleintifis’ 
suit for ejectment and for declaration 
would not therefore succeed. That may 
be so but I must set right the procedure 
adopted by the trial Court. The record 
should not have been sent to the Revenue 
Court, but on the pleadings of the parties 
the Civil Court should have proceeded to 
determine the controversy between them. 
It may be that the Civil Court might 
still come to the conclusion that the 
plaintifis are not entitled to any relief 
because of the fact that they had let out the 
land to the defendants for the purposes. 
mentioned by them, and the defendants 
have inno way acted in contravention of- 
the purposes for which the land was let 
out to them. Wah 
For the reasons given above, I allow this 
appeal, set aside the decrees of the Courts | 
below andremand the case through the 
lower Appellate Court to the Court of first 
instance for disposal on the merits. As I 
have decided only a preliminary polut, 
the remand should be deemed to be under 
O. XLI, r. 23, Civil Procedure Code, and the ` 
appellants will be entitled to a return of 
court-fees. Costs here and heretofore will 
abide the event. Leave to filean appeal 
by way of Letters Patent is granted. 
D. Appeal allowed. 


ae 


LAHORE HIGH COURT 
Civil Appeal No. 1316 of 1934 
February 21, 1935 
AGHA HAIDAR, J. 
SUKH DIAL AMIRCHAND— APPELLANT 
| VETSUS 
MOHAN LAL— RESPONDENT 

Civil Procedure Code (Act V of 1908), ss. 13 (a), 44 
the same 
footing as judgments of British Indian Courts— 
Execution—Right of executing Court to see if foreign 
Court had jurisdiction to pass decree, _ | 

Foreign judgments stand upon a different footing 
from judgments of British Indian Courts. The con- 
cluding words of s,44, Civil Procedure Code, name- 
ly, “as ifthey had been passed by the Courts in 
British India” do not in any way control the opera- 
tion of the provisions of s. 13, cl. (a). Veeraraghava 
Iyer v. Muga Sait (2), referred to. | 

Therefore, the Executing Court can enter into the 
question whether the foreign Court had jurisdiction 


, Court of competent jurisdiction, 
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to pass a decree against the judgment-debtor. If it 
is found on the evidence that he was not amenable to 
the jurisdiction of that foreign Court, then the 
decree passed against him is not pronounced by a 
Gurdial Singh v. 
Raja of Faridkot (|), referred to 


Mr. Hem Raj Mahajan, for the Appel- 
ant, 

Messrs. Badri Das and N. L. Sadana, for 
the Respondent. 

Judgment.—This is a ‘miscellancous 
first appeal arising out of certain execution 
proceedings which were pending in the 
Court of the Senior Sub-Judge at Juliun- 
dur. On January 1, .1928, Mohan Lal, 
judgment-debtor, executed a pro-note for 
Rs. 7,800 in favour of the appellant at 
Srinagar in Kashmir. On Augst 24, 1933, a 
suit was brought on the basis of the pro- 
note. Notice of the suit was issued to the 
defendant at his address in Jullundur. He 
did not put in an appearance and the suit 
was decreed ex parte against him on October 
20, 1933. The decree of-the Kashmir Court 
was transferred for execution to the Court 
of the Subordinate Judge at Jullundur. 
The decree-holder put in an application for 
execution in the Jullundur Court on Novem- 
ber 8, 1933. 


The defence put forward by the judg- 
ment-debtor was that the decree of the 
Kashmir Court had been passed without 
jurisdiction, in that the judgment-debtor 


was a British subject at the time of the suit 


and resided in British India. Hefurther 
pleaded that he had never submitted him- 
self to the jurisdiction of the Kashmir Court 
and was throughout a British subject who 
was domiciled in Brtish India and that 
on these grounds the decree of the Kashmir 
Court was a nullity. The trial Court in a 
careful judgment decided the pleas of fact 
in favour of the judgment-debtor and held 
that on the decree-holder’s own admissions 
and evidence it was established that the 
judgment-debtor resided. throughout in 
British India and was neither asubject of 
the Kashmir State nor did he ever submit 
himself to the jurisdiction of the Oourts 
there. These findings were not seriously 
challenged in appeal. It was, however, urged 
that the Court at Jullundur, which was only 
an Executing Court, could not go behind the 
decree and refuse to execute it on the 
ground that it was passed without juris- 
diction. This however overlooks the pro- 
visions of s. 13, Civil Procedure Code, which 
deals with foreign judgments. It is laid 
down in that section that : 


`“ “A foreign judgment shall be conclusive as to any 
matter thereby directly adjudicated upon between 
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the same parties, or between parties under whom or 
any of them claim litigating under the same title 
except (a) where it has not been pronounced bya 
Court of competent jurisdiction.” 


Foreign judgments thus stand upon a 
different footing and the considerations 
which apply to the judgments of ordinary 
Courts in British India, do not apply to 
them in their entirety. Therefore the Exe- 
cuting Court could enter into the’ question 
whether the Kashmir Courts had jurisdiction 
to pass a decree against the _jugment- 
debtor. It may be observed here that the 
decree was only a personal one, having been 
based upon a money claim on the basis of 
a pro-note. It having been found on the 
evidence thatthe judgment-debtor was not 
amenable to the jurisdiction of the Kashmir 
Courte, it follows, as a matter of course, 
that the decree passed against him was not 
pronounced by a Court of competent 
jurisdiction: vide Gurdtal Singh v. Raja of 
Faridkot, (1). 

It was further argued on behalf of the 
decree-holder that the concluding words of 
s, 44, Civil Procedure Code, namely, ‘‘as if 
they had been passed by the Courts in 
British India” placed the decrees of the 
foreign state, on the same footing as the 
decrees passed by the British Courts. But 
this is not so and these words do not, in any 
way, control the operation of the provisions 
of s. 13, cl. (a), quoted above: vide 
Veeraraghava Iyer v. Muga Sait (2). In 
my opinion, the decision of the Court below 
is perfectly correct and I would dismiss the 
appeal with costs. 

N. Appeal dismissed. 

(1) 22 O 222; 21 I A 171; 6 Sar. 503 (P 0). 

(2) 39 M 24; 26 Ind, Cas. 287; A IR 1915 Mad 


486; 16 M LT 479;27 ML J 535;1 L W 887;(1915) 
M W N 162 (F B). 


ALLAHABAD HIGH COURT 
“ Second Civil Appeal No. 861 of 1933 
July 20, 1935 
BENNET, J.° 
Bohra TARA CHAND—P ualntiFe 
— APPELLANT 
versus 
HAIBAT SHAH AND OTHERS— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0, XXXIV 
rr. 2, 4, 1l—Mortgage—Interest, account of— When 
and for what period to be taken—Court, if 
has discretion to order less amount of interest— 
Rate of interest. 

‘The wording of O. XXXIV, r. 4, Civil Procedure 
Code, is imperative and it directs that an 
account of the interest on the “mortgage should 
be taken at the date of the decree and that 
interest will run for ‘six months subsequent 
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to that date which is allowed for payment 
under sub-r. (c) Order XXXIV, r. 13, does not 
give the Court discretion to order a less amount 
of interest forthis period. The rateof interest to 
be awarded is the contractual rate for the period 
down to thedate fixed for redemption under 
O. XXXIV, r. 2. Mohammad Ali-Mohammad Khan 
v. Ramzan Ali (W, distinguished, Jagannath Prasad 
Singh v. Surajmal Dalal (2), followed. 


S. O. A. from the decision of the District 
Judge, Agra, dated March 9, 1933. 
Messrs. N. P. Asthana, B. Malik 
B. N. Sahai, for the Appellant. 
` Mr. Din Dayal, for the Respondents. 


and 


` Judgment.—This is a second appeal by 
a plaintiff against concurring decrees of 
the two lower Courts. The facts are that 


the plaintiff was mortgagee on a hypothe- 


cation bond dated August 26,1912, execut- 
ed by three persons. The plaintiff brought 
a suit for sale on his bondon August 25, 
1924, impleading one Saadat Shab and on 
January 26, 1927, the plaintiff applied to 
bring the heirs of Saadat Shah onthe re- 
cord as Saadat Shah had died on April 13, 
1926, Saadat Shah left a widow whom 
the plaintiff would not admit to be the 
legally married wife of Saadat Shah, and 
it was held that she was a legal widow. 
The Court held that Saadat Shah had no 
interest in the property and the lower Ap- 
‘pellate Court upheld this finding. On 
‘appeal'to the High Court it was decided 
that Saadat Shah had an interest as the 
son and nephew ofthe original mortga- 
‘gcrs. On December 11, 1930, the High 
Court set aside the decrees of the Courts 
below and remanded the case under O. XLI, 
r. 23, for a finding on an issue, “What 
ig the extent of the share in the mortgag- 
ed property owned by Saadat Shah de- 
ceacei ?’’ and directed that after a finding 
on that issue the trial Court should pass 
a decree for sale of the remaining proper- 
ty excluding the share of Saadat Shah. 
The Courts below accordingly have now 
passed decrees. The question which arises 
is in regard tothe contractual rate of in- 
terest. The plaintiff claimsthat the con- 
tractual rate of interest shouldrun until 
six months after the last decree, that is, 
six months after May 5, 1931. The Courts 
below have held that the contractual rate 
shall only run until six months after the 
first decree, that is of March 9, 1927. 
-Learned Counsel for the plaintiff-appellant 
relies on the provisions of O. XXXIV, 1. 4 
which directs thatthe preliminary decree 
n a suit for ‘sale shall beto the effect 
mentioned in r. 2, cl. (a) etc. Clause (a) 
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prevides that an account should be taken : 
of what was due to the plaintiff at the date. < 
of the decree for the principal and inter- 
eston the mortgage. The wording of this. 
rule is imperative and it directs that an . 
account of the interest on the mortgage 
should be taken atthe date of the decree | 
and that interest will run for six months 
subsequent tothat date which is allowed’: 
for payment under sub-r. (c) Learned 
Counsel refers to r.1l, but it does not 
appear to methat r.jl gives the Court 
discretion to order a less amount of in- 
terest for this period. For the respondent 
reference was made to Mohammad Ali’ 
Mohammad Khan v, Ramzan Ali,’ 58 Ind.. 
Cas. 891 (1). But that ruling dealt with a- 
usufructuary mortgage and not with a- 
simple mortgage and isnot in point. For. 
{he appellant reference was made to a rul- . 
ing of their Lordships of the Privy Council. 
reported in Jagannath Prasad Singh v. 
Surajmal Dalal (2}. This ruling eppears: 
to be in point and itstates that the rate of 
interest to be awarded is the contractual . 
rate forthe period down to the date fixed: 
for redemption under O. XXXIV, r. 2. 
Following this ruling I hold that the 
plaintiff has a good claim and accordingly 
I allow this second appeal with costs 
throughout and I direct that the decree- 
shall be amended to specify that the con- 
tractual rate of interest should be paid 


from the date of suit up to six months from’ 


May 13, 193]. 

As no authority has been shown for the 
respondent, I do not grant permission for a 
Letters Patent Appeal. 

N. Appeal allowed. 

(1) 58 Ind. Cas. 891; 7 O L J 350; 23 00 150; 24 
OWN 977(PO.) ‘ 

(2) 5t 0161; 99 Ind. Cas. 686: A IR-1927P Cl; 
2ALJ23;4 OWN46. 3LOWN 360;52ML J 
273,288 MLT73; PLT173; 450 LJ 279; 29 
Bom. LR 752 (P 0.) 
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LAHORE HIGH COURT 
special Bench 
Civil Reference No. 18 of 1934 
June 22, 1999 
Tek UHAND, DALIP SINGH AND RANGI 
Lau, Jd, 
NANAK CHAND—PLAINTIFP 
Versus 
FATTU— DEFENDANT 
Stamp Act (TI of 1899), (Punjab) Sch. I-A, Arts. 1, 
5 (c)— Question whether a particular acknowledgment 
falls within Art, 1—Tests—Mere entry of memoran- 
dum of transaction of purchase of goods— Whether 
acknowledgment of debt or agreement—Liability tọ 
stamp duty. 


: like ‘a 


at which they have been bought. 
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' The question, whether a particular acknow- 
ledgment falls within Art. 1, Sch. J, Stamp Act 
or is excepted from its operation by the proviso, 
will depend on the wording of the document con- 
cerned. In considering whether a document is 
governed by the Article or the proviso, it 
is the document asit stands, and not the bargain 
to which it refers, which has been made 
chargeable to stamp duty. As has been well put, 
“the duty is onthe instrument and not on the 
transaction.” If, therefore, a document isso word- 
ed that it expressly,or by necessary implication 
comes within a particular provision of the Act, it 
must be stamped accordingly. But the implica- 
tion must arise from the phraseology used in 
the document, and not be a matter of legal 
inference or presumption. An implication of law 
does not involve liability to duty, though it may 
give rise to certain legal obligations. It does 
not, therefore, follow that simply because a parti- 
cular document is a good “acknowledgment” 
for the purpose of extending time under s. 19, 


‘Limitation Act, or that it may bethe basis of 


a suit, that it must necessarily be 
to duty as an agreement under 
Act. 

The defendant who had no previous account 
with the plaintiff purchased certain jewellery 
from the plaintiff but did not pay for it at the 
time and made an entry in his nagal bahi. The 
thum-bmark of the defendant was also affixed. 
The list of the articles and their prices against 
them were entered in the bahi: 


ebargeable 
the Stamp 


Held, that it was a mere memorandum of a 
‘transaction of the purchase on credit of the 
pieces of jewellery at the prices stated. lt was 


voucher which a purchaser, who buys 
on credit,leaves at the shop of the seller, giving 
particulars of the articles bought and the price 
The fact that 
the entry was made inthe bahi of the seller, 
and not ona separate pieceof paper made no 
‘difference. The voucher or memorandum could 
no doubt beused as evidence of the fact that 


the purchaser had bought from the seller certain 


goods the price of which he had not 
the time, but this circumstance 
it into “an agreement or a memorandum of agree- 
ment.” It was, therefore, not an acknowledg- 
ment of debt withinthe meaning of Art.1 nor 


paid at 
did not convert 


“an agreement or memorandum of agreement not 
otherwise provided for", chargeable under Art 5(c), 


Stamp Act. Pahlad v. Shib Lal (li, explained. fp. 
235, col. 1.] 


O. Ref. from the Financial OCommis- 
sioner, Revenue, Lahore, dated April 17, 


1934. 


Mr. Shamair Chand as Amicus Curiae. 
Mr. Fakir Chand Mital, for 
Plaintiff. 


Mr. Norman Edmunds, for the Crown. 


Tek Chand, J.—This 
under s. 57, Stamp 
Financial. 


the 


is a reference 
Act, made by the 
Commissioner, Punjab, for 


- decision of the question whether a certain 


bahi entry (Ex. P-1) produced in evidence 


‘In Civil Suit No. 1002 of 1932, Nanak Chand 


v. Fattu, 


decided by the Subordinate 
Judge, 


Fourth Class; Ludhiana, on 
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March 15, 1933, is “an acknowledgment of 
a debt implying a promise to pay” ands 
liable to stamp duty of Re.1 as an agree- 
ment under Art.5 fc), Sch. I-A, Stamp Act. 
The suit was for recovery of a certain 
sum of money asthe price of jewellery 
alleged to have been sold by the plaintiff to 
the defendants, but not paid for. In 
support of the claim the plaintiff produced 
the entry in question, which was duly 
proved and admitted in evidence. The 
defendant in his written statement denied 
the claim, but eventually he admitted it 
and confessed judgment. Onthis admis- 
sion the Subordinate Judge passed a 
decree for the sum claimed, payable in 
certain instalments. Sometime later, the 
officials of the Collectors Office reported 
that the bahi entry was nob properly 
stamped, and that itshould not have been 
admitted in evidence without payment of 
the duty chargeable and the penalty 
prescribed in s. 35 of the Act. The 
Collector agreed with this view and sent 
the case to the District Judge for action 
unders. 61 of the Act, The District Judge 
called for areport from the Subordinate 
Jvdge, who had tried the suit. The Sub- 
ordinate Judge reported that the bahi 
entry in question was not a promissory note 
‘ag suggested by the Collector's Office) 
nor was it an acknowledgment, and there- 
fore it was not liable to stamp duty and 
had been correctly admitted in evidence. 
The District Judge agreed with this view. 
The Collector then submilted the papers, 
with the District Judge’s opinion, to the 
Financial Commissioners as the Chief 
Revenue Controlling Authority. The 
Financial Commissioner (Revenue) agreed 
with the Civil Courts that the entry in 
question was not a promissory note as 
defined in s. 2 (22), Stamp Act. He, however, 
was of the opinion that | 
“The entry was an unconditional acknowledg- 


mentof a debtimplying a promise to pay in the 
sence of the ruling in Pahlad v. Shib Lal (3),” 


and, therefore, it should not have been 
admitted without the payment of Re. 1 
as stamp duty and Rs. 10 as penalty, ason 
an agreement under Art. 5, Sch. 1-A, Stamp 
Act, read with s.35 of the Act. He has 
accordingly referred the question to this 
Court for decision under s. 07 of the Act. 
When the case first came before us, 
neither the plaintif nor the defendant in 
the suit was represented, nor was there 
any appearance on behalf of the Crown. 


the question appeared to be of general 
i 132 Tad. Cas 881; AIR £931 Lah. 631; Ind. 
Rul. (1981) Lah, 705. 
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importance, we considered it desirable to 
hear arguments in support of the views 
expressed respectively by the learned 
Financial Commissioner and the learned 
District Judge. We, therefore, adjourned 
the hearing and issued notice to the Govern- 
ment Advocate. Mr. Shamatr Chand 
having volunteered to argue the caseamicus 
curiae, we have heard him and also the 
learned Assistant Legal Remembrancer 
and are indebted to both of them for their 
assistance. It appears that the defendant 
had no previous account with the plaintiff. 
On July 23, 1930, he purchased jewellery 
from the plaintiff, but did not pay for it 
at the time,and madethe following entry 
(Ex. P-1) in his naqal bahi: 
Debit 
Under date Sawan Badi, 12 Sambat 1987 (July 


23, 1930). Debited to Fattu Mal (barber of 
Jamalpur),” 

Rs. a. p 
One pair of gold phuls weighing 8 


mashas 6 rattis at the rate of Rs. 22 





worth Res, 17-8-0 including the price 
of silver . 17 8 0 

Bal tandiri weighing 20 rupees and 
wages . ll 0 0 
Silver phuls weighing 3} rupees 24 0 
Bangles weighing eight rupees . 4 9 0 

In account of the Jahan garhis 
(Jahangarhi vichon bagi kar gaye) 30 0 
Aral 1 3 0 
Dandis 07 0 
Inam 10 0 0 
Kole of silver a 060 

Jahangarhis weighing seven rupees 
10 annas and wages Seu 5 0 
Total... 54110 0 





Thumb mark of Fattu. 


The question for decision is whether this 
entry is an ‘agreement or memorandum of 
agreement not otherwise provided for” in 
the Stamp Act, and as such chargeable 
under Art. 5 (c) of the Act. It is conceded 
that it does not purport to be a formal 
` agreement, but it is contended that it isin 
substance an agreement, or at least a 
memorandum of agreement to pay the price 
of the articles mentioned, The entry 
however does not contain any words which 
expressly, or by necessary implication, 
support this contention. Jt purports to 
be,- as in fact it is, —a mere memorandum 
of a transaction of the purchase on credit 
of ten pieces of jewellery at the price 
stated. It is like a voucher which a 
purchaser, who buys on credit, leaves at 
the shop of the seller, giving particulars of 
the articles bought and the price at which 
they have been bought. The fact that 
the entry was made in the bahi of the 
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seller, and not on a separate piece of paper 
It is no doubt true, 
that such a voucher or memorandum can. 
be used—and is probably intended to be. 
used as evidence of the fact that the 
purchaser had bought from the seller 
certain goods, the price of which he had 
not paid at the time. But this circumstance 
does not convert it into “an agreement or a 
memorandum of agreement.” As observed 
by Hawkins, J., in Carlill v. Carbolic Smoke 
Ball Co. (2), while interpreting the corres- 
ponding section of the English Act: 

“No document requires an “agreement stamp” 
unless it amounts to an agreement ora memorandum 
of agreement. The mere fact that a document may 
assist in proving a contract does not render it 
chargeable with stamp duty; it is only.so chargeable 
when the document amounts to an agreement of 
itself, or toa memorandum of an agreement already 
made." i 

Obviously the entry does not amount to 
an agreement of itself, nor does it refer to 
any pre-existing agreement, of which it 
purports tobe a memorandum. The word 
“agreement” is not defined inthe Stamp 
Act. ‘The Contract Act contains a defini- 
tion of “agreement” for the purposes of that 
Act. This definition has been frequently 
referred to in interpreting the word in other 
enactments of the Indian Legislature. In 
s. 2 (b), Contract Act, it is laid down that 
“a proposal when accepted becomes a 
promise” and in cl. (e) of the same section 
it is provided that “every promise, and 
every set of promises forming the considera- 
tion for each other is an agreement.” 
The entry (Ex. P-1) does not make mention 
of any ‘‘promise” or “set of promises forming 
the consideration for each other” nor is 
such a ‘promise or set of promises” implicit 
in itsterms. In thumb-marking the entry 
the defendant did not give his “acceptance” 
to any “proposal”, nor did he bind himself 
“to do, or abstain from doing, anything at 
the desire of another.” It seems to me 
clear ihat Art. 5 does not in terms apply to 
the document in question. 

The learned Assistant Legal Remem- 
brancer contends, however, that the entry 
falls within the proviso to Art.1 of the 
Act, and as such, is liable to be stamped 
as an agreement. In my opinion this 
contention is without any substance. 
Article 1 prescribes a stamp duty of one 


anna on an 

“acknowledgment of a debt exceeding Re. 20 in amount 
or value, written or signed by, or on 
behalf of, a debtor in order to supply evidence 
of such debt in any book (other than -a banker's pass 
book) or on a separate piece of paper 
when such book or paper is left in the 
(2) (1892) 2Q B 484, i 


ferred the rigntS given to her in the dec- 
ree to the respondent Pahlad Singh. The 
Court below has dismissed the objection 
on the ground that, inasmuch as the al- 
leged transferee did not get her name 
substituted, the original decree-holder was 
entitled to goon with the execution. 

It seems to us that the view taken by 
the Court belew is perfectly correct. On 
the face of the decree, Pahlad Singh is 
the person entitled to execute it. Private 


ULLI DU yg Ven UNI HOTI ONE SALUGU peepee uy 


sold to satisfy his claim, accrues from the hypotheca- ` 


tion and each of thess two rights furnishes an 
indepsndent and distinct cause of action 
mortgagees. Order lI, r. 2, Qivil 
makes it obligatory on the plaintiff to include in 


the suit the whole of the claim andall the reliefs which . 


he is entitled to make and pray for only in respect 
of the cause of action; it, therefore, follows that a 
mortgagee ig not bound to sue for 
of his security in a suit to enforce the personal 
covenants of the mortgagor to .pay the overdue iu- 
terest asthe two claims arise out of distinct causes 


of -action, 5 


-to the. 
Procedure Code, . 


-= i 


the realisation ` 


=” 
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- Order XXXIV, r. 14 ; Civil Procedure 
which does not apply to the Punjab, is really intend- 
ed to create a prohibition to the mortgagee securing 
the sale of the mortgaged property without - first 
bringing a suit for the sale thereof, There is no 
ground, to hold that, but for this rule such aa suit 
aa been barred under O. II, r. 2. [p. 241, 


col. 1 
_§&C.A. from an order of the District 
Judge, Ambala, dated June 21, 1933. 
Messrs, Achhru Ram and Inder Dev, 
for the Appellant. 
Mr. Lakshmi Narain Singh, for the Res- 
pondents. 


: Jai Lal, J—On July 23, 1927, Har 
Parshad and Nand Lal executed a mort- 
gage-deed in favour of Puran Chand to 
secure the re-payment of Rs.1,250. The 
mortgage was a simple one and it was 
stipulated that the principal amount .of 
Rs. 1,250 would carry interest at Re, 1-4-9 
per cent. per mensem and thatthe whole 
amount, principal and interest, would he 
re-paid in two years. It was also stipul- 
ated that the interest would be paid every 
month and that if default were made in 
payment thereof for three months, then 
enhanced interest at the rate of Re. 1-8-0 
per cent. per mensem would be paid from 
the date of the bond till'the date of pay- 
ment, and further that the mortgagee 
would be entitled to recover interest alone 
bya separate suit irrespective of the term 
of two years forpayment of the princi- 
pal and interest. It was. also provided 
that in case of non-payment of principal 
and interest within the specified time, the 
mortgagee would be entitled to recover the 
same with costs and future interest by 
sale of the mortgaged property and from 
the othér property of the mortgagors. 

_ The mortgagors paid some interest to the 
mortgagee, but subsequently made default 
for three months. Thereupon the mort- 
gagee instituted a suit against them for 
recovery of interest alone from July 25, 
1927, to January 24, 1930. This suit was 
instituted on March 20, 1930, and was 
decreed. It must be noted that only a 
personal decree against 
was Claimed and was granted by the 
Court. On May 5, 1931, the mortgagee 
instituted another suit for the recovery 
of interest due io him from January 24, 
1930 toMay 4, 1931, by sale of the mort- 
gaged property. This suit was dismissed 
by the trial Court on the ground that it 
was barred under the provisions of O. II, 
r. 2, Civil Procedure Code. The mortgagee 
appealed to the District Judge, 
appeal was dismissed, the Judge having 
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agreed withthe trial Court that the suit 
was barred under O.TI, 2. 

The mortgagee has presented a second 
appeal in ‘this Court, and in view of the 
importance of the question involved and 
somewhat conflicting opinions expressed 
thereon, the following question has been 
referred to the Full Bench: ; 

“Where a mortgage deed providés that princi- 
paland interest secured thereby shall be payable 
in two years and in default shall be recoverable 
by sale of the mortgaged immovable property and 
from the mortgagor personally and further that 
interest shall be paid monthly and in default 
the mortgagee shall be entitled to sue for in- 
terest alone: without regard to the term of two 
years fixed for the payment of principal and in: 
terest and on default’ being made in payment 
of the interest. the mortgagee files a suit for res 
covery of interest alone and obtainsa personal 
decree against the mortgagor, 1s a subsequent 
suit for recovery of interest, which has accrued 
subsequent to the previous suit, by sale of the 
mortgaged property, barred by ©. II, r.2, Civil 
Procedure Code, when the first suit was institut- 
ed after two years from the date of the mort- 
gage? - 


Now, it would be observed that the first 
suit was instituted after theexpiry of two 
years fixed for the re-payment of the prin- 


cipal and interest and therefore 
the mortgagee had a right then 
to sue for the recovery of the whole 


amount due under his mortgage from the’ 
morigagors personally ifhe chose to re- 
linguish his security, and by sale of the. 
mortgaged property it he did not do so, 
and also personally from the mortgagors 
if the proceeds of the sale were found tobe 
insufficient to pay the amount due to him. 
Order II, r. 2, provides that every suit shall- 
include the whole of the claim which the. 
plaintiff is entitled to make in respect of 
the cause of action, but a plaintiff may 
relinquish any portion of his claim in order 
to bring the suit within the jurisdiction of 
any Court; and that where a plaintif 
omits to sue in respect of, or intentionally’ 
relinquishes, any portion of his claim, he 
shall. not afterwards sue in respect of the 
portion so omitted or relinquished; and 
also that a person entitled to more than 
one reliefin respect of the same cause of 
action may sue forall or any of such: 
reliefs, but ifhe omits except with the 
leave of the Court, tosue for all such re- 
liefs, he shall not afterwards sue for any. 
relief so omitited. ; l 

The contention of the appellant is that. 
the previous suit and the suit out of which: 
this appeal has arisen cannot be described | 
to be based on the same cause of aclion | 
and consequently that O. II, r, 2, does not 


Ban. 


bar the present suit. In support of this 
contention reliance is placed principally on 
the observations of Lord Buckmaster who 
delivered the judgment of the Judicial 
Committee of the Privy Council in Kishen 
Narain v. Pala Mal (1). It is true that in 
that case it was held by their Lordships 
that O. II, r. 2, Civil Procedure Code, was a 
bar tothe suit with which they were con- 
cerned, but this conclusion was based on 
an interpretation of the mortgage-deed 
which was before them, as would appear 
from the following observations of the noble 
Lord: 

“It does not appear to their Lordships that if 
the mortgage had provided, as mortgages always 
do in this country, for an independent obligation 
to pay the principal and interest, that in a suit 
brought to obtain a personal judgment in respect 
of the interest alone, the rule would have pre- 
vented a subsequent claim for payment of the 
principal, in such 2 a case the cause of action 
would have been distinct, The matter is, how- 
ever, different if the non-payment of the interest 
causes the principal money to become due, asin 
that case the cause of action—the non-payment 
of the interest— gives rise to two forms of relief 
which the Code provides shall not be split. This 
is illustrated bythe present suit. The interest 
was paid during the first year, and the in- 
terest in arrear was that under cl. 5, If 
therefore the plaint originally brought came to 
be properly interpreted as claiming only a per- 
sonal relief in respect of the unpaid interest, the 
appellant's case would be on surer ground; but 
although their Lordships are anxious that claims 
for ajust debt should not be defeated by the 
intricacies of legal procedure, yet they are un- 
able to hold that the plaint that was originally 
issued by the appellant can properly bear that 
interpretation. The claim is for a decres for the 
interest recoverable from the mortgaged property 
and the other property and persons of the defen- 


dante.” | 
It would thus appear that in the case 


before their Lordships, on a date when 
both principal and interest had become 
payable, the mortgagee had sued for the 
recovery ofthe interest alone but by sale 
of the mortgaged property, and thatin the 
subsequent suit he had claimed a decree 
“both for principal and interest also by 
sale of the mortgaged property. This 
fact, their Lordships considered, brought 
the case within the prohibition of O. II, 
~r. 2, Civil Procedure Code. They made 
9 clear distinction between a relief for a 
personal decree andfor sale of the mort- 
gaged property, which they considered to 
be based on distinct causes of action. 
This judgment isrelied upon by the Dis- 
trict Judge in support of his conclusion 
in this case; but it clearly does not bear 
the constructiqn that the Judge has sought 
to place upon it. , 

The matter came subsequentey before 
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a Division Bench of this Court, consisting 
of Harrison and Tek Chand, JJ. in - Sultan 
Singh v. Joti Sarup 109 Ind. Cas. 613 (2). The 
relevant facts were similar to those in this 
case, but the first suit for recovery of 
interest alone personally from the mort- 
gagor was instituted before the expiry of 
the term fixed in the mortgaye-deed for 
payment of principal and interest, though 
the mortgagee could have sued for the 
recovery of both onthe date ofthe suit 
owing to default of the morigagor in pay- 
ing theinterest ondue date, The Judges 
held that the second suit for recovery of 
principal and interest by sale of the mort- 
gaged property was not. barred by 

. I, xr. 2, Civil Procedure Code. 
They observed that in the case of a . 
Simple mortgage, the mortgagee had, 
generally speaking, on the default of the 
debtor a two-fold cause of action, one aris- 
ing out of the breach of the covenant to 
re-pay, the other arising out of the hypo- 
thecation. The following observation of Tek 
Chand, J., sums up the view of the 
learned Judges: 

“It will thus be seen that the mortgage tran- 
saction in question gave rise two independent 
obligations: theright of recovering the amount 
due as a joan and that of enforcing the relief 
against the property, and each of them fur- 
rished an independent cause of action. In the 
former suit the plaintiffs claimed a personal de- 
cres for interest against the mortgagors and so 
enforced the first obligation only. In the pre- 
sent suit they seek relief against the property 
and tke cause of action therefore is wholly 
distinct. Consequently, no question of the appli- 
cability of O. ll, r. 2 arises, 

The Judges further observed that the case 
of Kishen Narain v. Pala Mal (1), support- 
ed his view. The District Judge has distin- 
guished this case from the present case 
on ibe ground that in the former case 
the first suit for recovery of interest 
alone from the mortgagor personally was 
instituted before the time fixed in the 
mortgage-deed for payment of the princi- 
pal and interest had expired, but it would 
be observed that the principal and in- 
terest had become recoverable by virtue 
of default in the payment of interest and 
that the decision of the Judges did ‘not 
proceed on the ground of this distinction, 
but on the ground that the right of the 
mortgagee to recover interest from the 
morigagor personally and his rights to 
recover the principal and interest by sale 
of the mortgaged property constituted two 

(1) 4 Lah, 32; 72 Ind. Cas, 187; A IR 1922 PO 
412; 50 I A115; 44 M L J 123; 25 Bom. L R 220; 
32 ML T4l; 27C W N802; 18 L W 341; 500 
126, 6 P WR1923;90 GAL R48(POL s 
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distinct causes of action. The distinction, 
therefore, observed by the District Judge 
was not material for the decision of this 
case. 

Again, in Mathra Das v. Nihal 
Singh 110 Ind. Cas. 206 (3), Addi- 
: 80), J., held in circumstances similar 
i to the present case, following the two 
| cases already cited by me, that.a sub- 
 8equent suit for recovery of the principal 

and interest by sale of the mortgaged pro- 

perty was not barred by O. IF, r. 2, Civil 
' Procedure Code. In Parmeshri Das v. 
. Fakiria (4), the Chief Justice when de- 

‘livering the judgment’ of the Full 

Bench, held that where a mort- 

gage-deed contained a stipulation as to 
i the payment of interest and on breach of 
ı such stipulation the mortgagee was entitled 

to sue for interest alone or to obtain pos- 
session of the mortgaged property, a pre- 
, Vious suit instituted for recovery of interest 
alone personally from the mortgagor was 
| no bar, under O. II, r. 2, Civil Procedure 
. Code, to a second suit instituted by the 
mortgagee for possession of the mortgaged 
property on a fresh default by the mortgagor. 
| Muhammad Hafiz v. Muhammad Zakaria 
(9), cited for the respondents, is no authori- 
ty against the contention of the mort- 
gagee before us because in that case the 
first suit was for recovery of the overdue 
interest by sale of the mortgaged property, 
“and the second suit was also for recovery 
of the principal and interest which had 
subsequently become due by sale of the 
mortgaged property. It is obvious that 
the mortgagee chose to seek the same re- 
lief in the two suits, which were therefore, 
in view of law that I have stated above, 
based on the same cause of action, The 

Madras High Court in B. R. Swamy Rao 

v. Official Assignee, Madras (6), interpreted 

the judgment of the Privy Council in 

Kishen Narain v. Pala Mal (1), in the 

same manner in which it has been in- 

terpreted in the previous judgments of 
this Court. 

I have refrained from referring to some 
cases cited at the Bar, in which the second 
suit for sale of mortgaged property has 


(2) 103 Ind. Cas, 613; A I R 1928 Lah. 269, 
(9) ey a saree 

(4 ah. 457; 59 Ind. Oas. 71; A I R 1920 Lah. 
1;.56 P W R 1920; 2 Lah, L J 466. | 

(5) 44 A 121; 65 Ind. Cas. 79; AI R 1922 PO 23; 
49 I A 9; 44 A 121; 20 ALJ17; 26 OW WN 297: 
(1922) M W N 89: 350LJ 126; 42 M L J248; 15 
L W 377; 24 Bom. L R 341; 30M LT 22i: 3PLT 
279; 1 3 R 7 arn (P O). 

(6) 4 703; 91 Ind, Oas. 403; A IR 1925 Mad. 
1120; 22 L W 17;49 ML J474. 
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teen held to lie under O. XXXIV, r. 14 
because that rule doés not apply to this 
Province and those cases therefore are not 
of material assistance in deciding the ques- 
tion referred to us, There, is in my opinion, 
also no force in the contention of the res- 
pondent’s Counsel that O. XXXIV, r. 14, 
supports his proposition. That rule no 
doubt provides that mortgaged property 
shall not be sold in execution of a money 
decree obtained in respect of amounts due 
under the mortgage unless the mortgagee 
brings a suit for sale of such property not- 
withstanding the provisions of O. II, r. 2. 
When carefully examined, this rule, which, 
as stated above, does not, apply to this 
Province, is really intended to create 
a prohibition to the mortgagee secur- 
ing the sale of the mortgiged property 
without first bringing a suit for the sale 
thereof. There is no ground to hold that, 
but for this rule such a suit would have 
been barred under O. II, r. 2. 

Reference was made to Ganga Ram v. 
Abdur Rahman (7), Kundan Mal v. Allah 
Dad Khan (8), Chhabil Das v. Massu (9) 
and Natha Singh v. Chuni Lal (10). The 
first two cases are distinguishable on the 
ground that at the time when they were 
instituted no distinction was observed in 
this Province as to the form of the relief 
ina suit for a personal decree and in a 
suit for sale of the mortgaged property, 
the relief claimed and usually granted 
was for a personal decree against the 
mortgagor with a lien against the mortgag- 
ed property. Under the new Oivil Pros 
cedure Code, a clear distinction has been 
madein the forms of suits and the decrees 
that should be paszed in such cases, In 
the third case the deed provided that in 
default of payment of interest the mort- 
gagee wouid be entitled to take possession 
of the land mortgaged. No right was 
given to him to recover the unpaid in. 
terest. On this ground it was held that 
as under the terms of the mortgage-deed, 
on default by the mortgagor the mort- 
gagee hai only one form of relief open 
to him, the provisions of O. II, r. 2, were 
a bar to the second suit for possession even 
where in the first suit on default having 
been made by the mortgagor the morts 
gagee had obtained a decree for the value 

(7) 28PR 1907;93 P L R 1908; WO P W R 

07 


(8)19 P R 1910; 5 Ind, Oas. 821. 

(9) 4 P R 1914; 19 Ind. Cas. 931; AIR 1914 Lah, 
121; 243 P L R1913; 115 PW R 1913, 

(10) 69 P R 1918; 47 Ind, Oas. 354; A I R 1918 Lah, 
373; 112 P W R1938; 117 P L RI918,. l 
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cf the produce in lieu of interest and had 
not claimed possession of the mortgaged 
land. In the last case the question involv- 
ed] in the present reference was not 
‘discussed and it was taken for granted that 
the cause of action in a suit for recovery 
of interest personally from the mortgagor 
and a subsequent suit for recovery of the 
amount due by sale of the mortgaged 
property was the same; moreover, it is not 
clear from the judgment whether the 
second suit was for recovery of the 
amount due from the mortgagor personally 
or whether it was for the sale of the mort- 
gaged property. 

Thus it has now been authoritatively laid 
down that the right of the mortgagee to 
recover the money from the mortgagor per- 
sonally arises’ out of the covenant to re-pay 
the loan and his right to realise the 
security, viz., to have the mortgaged pro- 
perty sold to satisfy his claim accrues from 
the hypothecation and that each of these 
two rights furnishes an independent and 
distinct cause of action to the mortgagees. 
Order II, r. 2, Civil Procedure Code, makes 
it obligatory on the plaintiffto include in 
the suit the whole of the claim and all the 
reliefs which he is entitled to make and 
pray for only in respect of the cause of 
action; it therefore follows that a mortgagee 
is Not bound to sue for the realisation of 
his security in a suit to enforce the personal 
covenants of the mortgagor to pay the 
overdue interest as the two claims arise out 
of distinct causes of action. 

I would, therefore, answer the question 
referred to the Full Bench in the negative. 

Coldstream, J.—I agree. 
Skemp, J.—I agree. 
N. Question answered. 
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Judgment.—This is undoubtedly a hard 
case but I regret I am unable to see my 
way to help the plaintiff. She seems to 
have left the matter of the investment 
wholly in the hands of P. W. No. 4 who 
says that he acted on the advice of P. 
W. Nos. 1, 2 and 6. 

The short question in the appeal is 
whether the defendants Nos. 1 and 2 the 
principals are bound to re-pay a sum of 
Rs. 1,000 received as deposit by their agent 
the 3rd defendant from the plaintiff. Both 
the Courts find that the money was not 
in fact carried into the account of the 
firm. There is, therefore, no question of 
the defendants retaining any money of 
the plaintiffs in their hands or paying 
back any advantage received by them. 
The point is simply whether the ŝrd 
defendant acted within the limits of his 
authority so as to bind his principals by 
the transaction independently of whether 
he brought the money into the principals’ 
account or not. 

Exhibit I is the power of attorney defining 
the authority of the 3rd defendant. One 


‘argument before me was that the power 


given to the agent under Ex. I to pur- 
chase goods necessarily implies the power 
to borrow; and reliance was placed in this 
connection in Withington v. Herring (1). 
Though the language used there is some- 
what wide, that decision has been under- 
stood by text-writers as relating to incidental 
powers where the payment of money is 
necessary and incidental to the completion 
of the particular transaction for which the 
agent was appointed. It seems to me toc 
much to rely. on that case as supporting 
the general proposition that an authority 
to purchase implies an authority to borrow 
for the purpose. The reasoning of the 
Judicial Committee in Byrant, Powr 
and Byrant v. La Banque De Peuple, Byr 
ant, Powis, and Byrant, Ltd. v. The Quebec 
Bank (2) is decidedly against any suci 
general proposition. I may also refer to 
the way in which the question is discussec 
in the judgment of Farwell, J. in Jacob. 
(1) 120 E R 1132. 
(2) (1893) A O 159, 
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v. Morris (3), The learned Judge states ‘to 
begin with, there is a strong inherent 
improbability that a principal intends to 
give his attorney power to borrow money 
if he does not expressly state it’. This 


: decision was affirmed by the Court of 


A 


bh 
$ 
|| 


Appeal in Jacobs v. Morris (4). lt must 
also be pointed out that in Withington 
v. Herring <1) the letter of credit which 


-accompanied the power cf attorney clearly 


showed that the principal contemplated the 
agent borrowing, though he limited his 
borrowing to the extent of £10,000. On 
the other hand, the evidence in the present 
case as in Jacobs v. Morris (4) shows 
that the principals had made other arrange- 
ments for meeting any emergencies that 
might arise, by way of special arrange- 
ments with particular Chetti firms to supply 
any funds that the agent might require. 
I am, therefore, unable to hold that the 
transaction in question is authorised by 
ix. I 

Alternatively, it was argued that apart 
from the terms of Ex. I the principals 
had by their course of conduct led the public 
to believe that the 3rd defendant had such 
authority. Unfortunately the plaint began 
with a reckless statement that pert of the 
business of the defendant's company was 
to receive money as deposits and re-pay 
them with interest according to the terms 
agreed upon. There is no evidence in this 
case of any such business having been 
carried on as part of ihe firm’s business. 
The plaintiff has not gone into the box 
to depose to any enquiries that she made 
or any information as to the course of 
conduct which could be said to have led 
her to believe that the 3rd defendant had 
such authority. Plaintiff's Witness No. 4 who 
seems to have acted on her behalf says that 
he did not even look into the power of 
attorney and he did not make any en- 
quiries a8 to what was the business of 
the defendants’ company. He adds ‘it was 
believing the words of Ramadas Naidu 
and Krishnamurthi Ayyar, that 1 paid 
the money to the 3rd defendant’. Unfor- 
tunately it turns out that these two 
gentlemen were friends of the 3rd defen- 
dant but certainly they were not authorised 
to speak on behalf of the defendants’ 
company nor were they even employees 
of that company. Reliance was also placed 
upon the fact that P. W. No.l, an agent 


(3) (1901) 1 Ch, £61; 70 L J Oh, 183; 81 LT 119; 
9 W R 365 
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of the R. M. M. S. T. Firm, recommended 
investment in the defendants’ firm; but his 
evidence only shows that he believed that 
the defendants’ firm would be prepared to 
pay a higher rate of interest than his 
own firm was prepared to pay and he 
thought well of the solvency of the defen- 
dants’ firm. Any information or belief that ` 
he had as to the authority of the 3rd 
defendant is not relevant or binding as 
against defendants’ firm. 

There is no question in the present case 
of the 3rd defendani having acted within 
the limits of his ‘apparent’ authority, 
because his apparent authority is that 
contained in Ex. I. If the plaintiff wanted 
to rely upon the doctrine of ‘holding out’, 
it was for her to prove that defendants 
Nos. 1 and 2 by their conduct represented 
that the 3rd defendant had authority to 
borrow or receive deposits and that the 
plaintiff acted on the faith of such repre- 
sentation. There is no evidence establishing 
these facts. The Second Appeal, therefore, 
fails and it is dismissed with costs. 

A. , Appeal dismissed. 
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Agha Haidar, J.—This appeal arises 
out of ‘a suit ona baht entry executed by 
Piran Ditta; defendant No.1, in favour of the 
plaintiff. While Piran Ditta was still a minor, 
he-is alleged to have borrowed Rs. 1,652-1-0 


from the plaintiff and executed an entry in 


the plaintiff's baki khata for the amount 
with interest at the rate of 12 annas per 
‘cent per mensem. A sum of Rg. 153-2-0 
was paid and eventually on 25th July 1928, 
defendant No.1 executed the entry in suit 
on the attainment of majority. The 
plaintiff brought the present suit on the 
basis of this entry for Rs. 1,930. The main 
plea raised by defendant No.1 with which 
alone we are. concerned, was that the entry 
was admittedly made without consideration 
inasmuch as he was a minor at thetime 
of the original transaction on which the 
entry in euit is based. Both the Courts 
below have given effect to ihis plea and 
dismissed the plaintiff's suit. The plaintiff 
has come up to this Courtin second appeal. 
The matter coming up before a Division 
Bench, the learned Judges, in view of the 
conflict of authority on the question of law 
raised inthe appeal, have referred the case 
toa Full Bench. 


In view of the leading Privy 
Council -case on the subject Mokori 
Bibi v. Dharmodas (1), a contract 


entered into by a minor is void and unen- 
forceable at law. The term “consideration” 
is defined in the interpretation clause of 
the Contract Act, s. 2, cl. (d)as follows : 
“When at the desire of the promisor, the promises 
..-s«has done. ,. something, such act is called a 


consideration for the promise. (Relevant portions 
only quoted.)” 


Clause(g),s. 2 says: 


aa agreement not enforceable by law issaid to be 
void.” 

Under s. 10: 

“All agreements are contracts if they are made... 
for a lawful-consideration and are not hereby expressly 
declared to be void.” 


According to 8. 1], Contract Act, a per- 
son who has not attained the age of majority 
is not competent to contract. Section 25, Con- 
tract Act, lays down that an agreement 
made without consideration is void unless: 

“(2) It is a promise to compensate, wholly or in part, 
& person who has already voluntarily done something 


for the promisor, or something which the promisor 
was legally compellable to do.” 


We are not concerned with  sub-ss. 
l and 3 and other provisions of s. 29, 
Contract Act. We have to construe the 
provisions of the Contract Act, quoted 
abote, in the light of the Privy Council 
case of Mohori Bibi v. Dharmodas (1). 
- (1) 800 539; 307 A 114; 8 Sar. 374; 5 Bom, L R 
42i; 1.0 W N 441 (P O), 
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Before proceeding to discuss the case-law on 
the subject, it is necessary to point out that 
the object of the legislature in enacting the 
provisions of the Contract Act relating to 
infants, as explained by their Lordships of 
the Privy Council, seems to be tomake all 
agreements entered into by minors as of 
no legal effect whatsoever, and. the policy 
of the law appears to be to protect the 
minors not only from the wiles of unscru- 
pulous persons who may choose to deal 
with them, but also against their own 
actions however generous or honourable 
they may be. It can be conceded at once 
that there is nothing to prevent a person 
from paying money to amoney lender from 
whom he had borrowed it during his 
minority after he has attained majority. 
The only point is whether a Oourt of 
Justice would give effect to and enforce 
an agreement, entered into by a minor 
after he had attained majority, whereby he 
bound himself to repay the advances which 
had been made to him during the period of 
bis disability by a money lender. The posi- 
tion seems to be that the law has placed an 
embargo upon all business transactions 
which may be entered into between an 
adult and a minor and would not give 
effect tothem at the instance of-the adult, 
even if there has been a subsequent 
renewal onthe part of the minor after the 
attainment of majority. In other words, 
the lender would not be allowed to seek 
the assistance of the Courts for enforcing 
a contract which he had secured from the 
minor on his attaining majority, when the 
consideration for the same is traceable to 
the prior contract which was null and void, 
and therefore unenforceable at law owing 
to the legal disability ofthe minor. 

The earliest case on the subject so far 
as the Punjab is concerned, is Budha Mal 
y, Boria Missar (2). In that case a minor 
on becoming adult had entered into 
anagreement with the plaintiff the con- 
sideration of which was a prior bond which 
he had executed during his minority 
The learned Judges held that although. 
the laiter bond was without consideration 
and did not amount to a contract as ib was 
made without legal consideration, still it 
came within the first part of cl. (2), s. 25 of 
the Act, inasmuch as it was a promise to 
compensate the plaintiff for what he had 
already voluntarily done for the promisor, 
viz, for the goods and cash he had 
voluntarily mad3 over to him. This case 


(2) 86 P R 1886, 
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did not discuss any principles of law and 
was decided on the meaning given by the 
learned Judges to the word ‘‘voluntary.” 
They seem to have considered that the 
phrase “voluntary act” merely meant an 
, act done without any compulsion. This 
‘ Case was followed by a Bench of two 
: learned Judges of the Chief Court of the 
' Punjab in Karam Chand v. Basant Kaur 
| (3). This ruling contains a fuller discus- 
: sion of. decided cases and of the general 
| principles according to the English Law, 
The learned Judges apparently had the 
' Jaw as enunciated in Mohori Bibi v. 
L Dharmodas (1), present to their minds when 
' they observed that it was settled that a 
promise by an infant is in law a mere 
| nullity and void. They, however, went on 


| toobserve that they failed to see how an 
{ 


agreement made by a person of full age 
to compensate wholly or in part a promisee 
' who'had already voluntarily done something 
_ for the promisor, even at atime when the 
promisor was a minor, did not fall within 


_ the purview of s. 25, sub-s. /2), Contract 


Act. The reasoning of the learned Judges 
is that at the time the thing was done the 


' minor was unable to contract and therefore 


the person who did it for the minor must 
in law be taken to have done it voluntarily. 
In their opinion the provisions of s. 20, 
sub-s. (2), Contract Act, were wide enough 
and applied equally to a contract by a 


| major as well as by a minor, to pay for 


past services. In other words, they seem to 
be of opinion that the advancing of money 
tothe promisor who happens to be a minor 
was doing something voluntarily. The 
learned Judges found support in Kundan v. 
Sree Narayan (4), and to certain dicta in 
Tilak Chand v. Jita Mal (5). No other 
case seems to have been cited. It is 
surprising that Sindha Shri Ganpat Singji 
v. Abraham (6), was not mentioned before 
the learned Judges. I shall come to this 
case later on. Karam Chand v. Basant 
Kauer (3) was followed in Prabh Dial v. 
Shambhu Nath (7), by a learned Single 
Judge of the Chief Court of the Punjab 
ïn a revision case under s. 25, Provincial 
Small Cause Courts Act, without. any 
discussion. Again a Bench of two learned 


P R 1911: 11 Ind. Cas. 321; 192 PL R 1911; 
R 1911. 


: 0 B 799. 
(7) 20 PL 


1) 2 1920; 54 Ind, Cas. 436; AI R 1920 
Lah. 37; 21 
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Judges in Ram Rattan v. Basant Rat (8) -- 
followed Karam Chand v Basant Kuer (8)- 
and Kundan v. Sree Narayan (4). In this 
case the learned Judges held that, although . 
a promise by an infant is in law a mere ` 
nullity and void, it is otherwise where the 
agreement is made by a person of full age 
tc compensate a promisee who has already 
voluntarily done something for the pro- 
misor even at atime whenthe promisor was 
a minor.and unable to contract. This case. 
does not contain any discussion beyond a 
reference to the two cases already 
quoted. 

Now, I propose to discuss the case Budha 
Mal v. Boria Missar (9), as amplified: in 
Karam Chand v. Basant Kaur (3). With 
the utmost respect I am not prepared to 
place the interpretation which the learned 
Judges were pleased to put upon the word 
“voluntarily” as it occurs in s. 20, sub-s. 
(2), Contract Act. Their reasoning is that 


as the minor was unable to enter 
into a contract in the original 
transaction, the person who advanced 


money to him must be taken to have 
done so voluntarily, and therefore the. pro- 
visions of sub-s, (2), s. 25,. Contract Act, 
applied to such an agreement no less 
than to a contract by a major to pay 
for past services. Now, the meaning 
given to the word “voluntary” and its 
derivative ‘‘voluntarily” in these. judgments 
is not, in my humble opinion, correct. I 
would prefer tointerpret the word ‘volun- 
tary’ when applied to actions, as some- 
thing performed or done of one’s own 
free will, impulse or choice, not constrain- 
ed, prompted or suggested by another. 
This is the meaning given to the word 
“volantary” in Murray's New English Dic- 
tionary. 

It cannot besaidfor a moment that the 
money lender in the present case or in 
similar cases goss about putting money 
into the pocket of minors out of his own 
free will, impulse or choice. Nor can it 
be suggested that the advance in the 
present case to ths minor was entirely 
-independent of any suggestion or request 
by the minor. Judging the situation from 
a common sense point of view, there can- 
not be any manner of- doubt that the 
money lender was approached by the minor 
and did business with him. It turned out 
to be a bad business under the law of 
the land, but it was business all the 
same. It is thisdoing business with the 


(8) 2°Lah. 263; 64 Ind. Oas, 121; 
205; 3 Lah; L J 563, 


A IR1921 Lah 
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minors which, according to the principles 
of law embodied in the relevant sections 
of the Contract Act, and interpreted by 


. their Lordships of the Privy Council, it is 


the duty of the Courts to discourage and 
discountenance. According to the general 
scheme of the Contract Act, if ithad been the 
intention of the legislature that a minor on 
attaining majority could promise to com- 
pensate the money lender for the money ad- 
vanced tohim during his minority by. enter- 
ing into a fresh contract with him, we 
would have found a proviso to this effect 
added to s. 1], Contract Act, but there is 
none. In my opinion sub-s. (2), 8. 25, 
Contract Act, was intended to apply to 
such spontaneous acts of a party as were 
beneficial to the promisor and who in 
order to compensate that party agreed 
to pay him either for his services or 
for any expenses incurred by him. 
Take for instance ihe case of a man 
whose car skids and dashes against a 
tree and as a consequence of the impact 
he is thrown out of his seat and suffer- 
ing a concussion of the brain, is render- 
ed unconscious. A surgeon happens to 
be passing by and renders him skilled 
assistance. The man recovers and 
promises to compensate the surgeon for the 
Jabour and skill which the surgeon has 
expended upon him. This would: be an 
act done voluntarily by the surgeon for 
the promisor and the promise given by 
the man who was involved in the accident 


to compensate the surgeon would be 
enforceable at law. 


The last Punjab case on the subject is 
to be found in Bhola Ram v. Bhagat Ram 
(9), where the earlier Punjab cases were 
not accepted as good law and the learn- 
ed Judges preferred to. follow  Indran 
Ramaswami v. Anthappa Chettiar (10) 
and Arumugum Chetti v. Duraisinga Tivar 
(11). They also referred to the case in 
Kundan v., Sree Narayan (13, and 
tightly pointed oul, as L will show 
later op, that this case was- dissent- 
ed from by a Bench of the Cal- 
cutta High Court in Narindra Lal Khan 
v. Hrisht Kesh Mukerji (12). They arrived 
at the conclusion that a void contract 


f (9) 99 Ind, Oae. 318; A IR1927 Lah, 24:8 Lah. L 


(10)16 M L J 499, 
A11) 37 M 38; 12 Ind, Oas. 568; A I R .1914 My 
€48; 10 M L T 385; (191)2M W N 461; 21M ET 


1077. . 
. (12) 46 Ind, Cas, 765; A IR 1919 Qal, 875, 
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which is a dead letter and entails no 
liability, cannot be revived and cannot con- 
stitute a valid consideration for a subsequent 
contract. This case therefore marks a break 
with the past so far as the Chief Court of the 
Punjab and the Lahore High Court were 
concerned. In my opinion the learned 
Judges arrived at the right conclusion. 
In this connection I would refer to Sindha 
Shri Gampat Singji v. Abraham (6), -where 
Farran, C. J., sitting with another learn- 
ed Judge, while dealing with the provisions 
of s. 25, sub-s. (2), Contract Act, observ- 
ed as follows: 


“The section appears to cover cases where a per- 
son without the knowledge of the promisor or other- 
wise than at his request does the latter some ser- 
vice and the promisor undertakes to recompense 
him for it. In such cases the promise does not 
need a consideration to support it." 


Now, coming to the cases of the other 
Courts, I would refer to Kundan v. Sree 


Narayan (4), which was followed in Karam 


Chand v. Basant Kuer (3), and also in 
kam Rattan v. Basant Rai (8). This case 
was decided upon its own peculiar facts. 
A minor had received certain. goods from 
the plaintiff, advanced a sum ofi Rs. 76-12-0 
to him and is alleged to have re- 
frained from bringing a suit against him 
under the earlier transaction. The learn- 
ed Single Judge of the Calcutta High 
Court, sitting on the original side, held that 
it was anew contract under which the 
plaintiff had debarred himself from 
suing until the expiration of one year for 
thə money which the minor owed him 
and had further advanced Rs. 76-12-0 to 
the defendant. This was considered by 
the learned Judge as a fresh coniract for 
a fesh consideration into which the minor 
had entered on attaining majority. But in 
Narindra Lal Khan v. Hrishi Kesh 
Mukerji (12) a Bench of two learned 
Judges of the same Court held that 
Kundan v. Sree Narayan: (+, did not lay 
down the correct law. According to them 
the plaintiff could cnly claim the amount 
of fresh advance and nothing more. In 
this case a sum of money was due toa 
money lender from a minor. On his at- 
taining majority, a fresh advance was 
made to him and the amount representing 
the earlier advance together with the fresh 
loan was handed over to the defendant 
though the former sum was immediately 
returned. A suit was brought for the total 
amount and the learned Judges observed 
that the minor's agreement being void, it 
was not capable of ratification and s. 26, 
Contract Act, did not contemplate the 
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renewal of an infants promise apparently 
because such a promise did not give rise 
to an imperfect obligation, but was void 
ab initio. 

‘In the end the money lender's claim 
was decreed in respect of the fresh advance 
and was dismissed as regards the amount 
paid to the defendant during his minority. 
In Indran Ramaswami v. Anthappa 
Chettiar (10) Subrahmania Aiyar, J., in 
delivering the judgment of the Division 
Bench observed that an infant's promise 
under the Indian law does not give rise 
to an imperfect obligation and it is there- 
fore consistent with legal principles to 
hold that a renewal of such a promise 
creates no right. In dealing with s. 2, 
cl. (di, Contract Act, the learned Judges 
observed that when once considera- 
tion has passed or moved, it cannot 
be taken as passing or moving back- 
wards and forwards again and again. In 
other - words, if the consideration which 
moved from the promisee to the minor 
promisor cannot be recovered as such in 
a Court of law, the self-same consideration 
cannot be invoked in aid in order to en- 
force a subsequent contract into which the 
minor has entered on attaining majority 
and of which the previous advance is 
deemed to be the consideration. In Arum- 
ugam Chetti v. Duraisinga Tevar (11), it 
was held that there can be no ratification 
of a transaction which is void owing 
to the promisor -possessing no contractual 
capacity at the time. Nor can a void deed 
form a good consideration for a fresh 
contract made by the minor on attaining 
majority. This case does not refer spe- 
cifically to s. 25, Contract Act, but the 
enunciation of law by the learned Judges 
is valuable and deserves respeclf il conside- 
ration. In Narain Singha v. Chiranji Lal (13) 
Daniels and Dalal, JJ., 
minor accepts money except for necessaries 
he cannot be compelled to re-pay it, and 
any contract to do so made by him asa 
Minor is void against him. But if when 
of full age he takes it upon himself to 
re-pay, there is no reason either in law 
or equity why his agreement should be 
deemed unlawful. Thereis no discussion of 
any case-law on the subject and the learn- 
ed Judges have decided the difficult point 
involved in the case before them, ap- 
parently as a matter of first impression. 
The point came up again before Dalal and 


(13) 46 A 568; 79 Ind, Cas. 945; AI R 1924 All. 
730; 22 AL J 46l; AIR 1924 AN, 730; L B 5A 353 
1V, 
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Pullan, JJ., in Bindeshri Bakhsh v. Chan- 
dika Prasad (14). 

In this case, the facts of which were 
exactly similar to those of the present 
case, the learned Judges dissented from 
Kundan v. Sree Narayan (4) and heid 
that all transactions entered into by a 
minor are void and consequently the bond 
which he gave on attaining majority to the 
creditor must be held to have been without 
any consideration and the minor when he 
attained majority could not take upon 
himself a liability which from the point 
of view of law, never really existed. They 
followed Arumugam Chetti v, Duraisinga 
Tevar (11) and Indran Ramaswami v. 
Anthappa Chettiar (10) but curiously 
enough there is no reference to Narain 
Singh v. Chiranji Lal (13) to which 
Dalal, J, was a party. Suraj Narain v. 
Sukhu Ahir (19) is the judgment of a 
Court presided over by three learned Judges. 
In this case the facts were analogous to 
those of the present case and Sulaiman, 
Ag. ©. J. and Boys, J., (Mukerji, J. dis- 
senting), held that a suit upon the second 
bond was not maintainable as that bond 
was without consideration and did not come 
under s. 22, cl. (2), Contract Act. The 
judgment of Boys, J., contains a correct 
interpretation of the relevant law on the 
subject and I follow it generally. I agree 
with him, that, where an advance was 
made during minority upon a promise to 
pay, the advance so made cannot, by virtue 
of s. 2 (d), be held to be the consideration 
for a subsequent promise made after the 
promisor’s majority. The language ofs, ? 


cl. (d) so far as it is relevant to ths 
present case, is significant. It runs as 
follows: 


“When at the desire of the promisor, the pro- 
mises .... hasdone.,.... something, such act ia called 


’ aconsideration for the promise.” 


I have no doubt in my mind that in 
using the words “at the desire of tha 
prumisor” the legislature had in its mind 
an adult person and not an infant or a 
minor. The original advance therefore can 
be no consideration for the second agree- 
ment, because the first advauce was made 
to a person who could not enter into any 
contract with the promises. Tao- consi-lara- 
tion whatever it was which moved from the 
promisee during the promisors minority 
exhausted itself under that transaction 
and the same consideration ec:nnot be 

(14) 49 A 137; 100 Ind. Cas, 743; AIR 1927 Al 
242: 25 A L J 132. ° 

(i5) 5L A 164; 112 Ind. Oas, 159; AIR 1928 All 
440: 26 A L J 1024, 
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harressed in order to enforce the contract 
into which the minor entered on attaining 
majority for the same old consideration. 
The judgment of Mukerji, J., did not 
seem to lay down ithe law correctly and, 
with due respect, I refuse to follow it, I 
conclude with the following passage in 
Pollock and Mulla’s Commentary on the 
Contract Act, Edn. 6, p. 201, where the 
learned ccmmentalors approve of the view 
aes by the Madras and Allahabad High 
ourts: 


“Again, the act done must have been done for a 
promisor who is competent to contract at the time 
when the act was done. Hence a promise by a 
person on’ attaining majority to re-pay money lent 
and ‘advanced to him during his minority does not 
come within the exception, the promisor not being 
competent to contract when the loan was made to 
him. It bas been co held by the High Courte of 
Madras and Allahabad,” 


_ The learned commentators have referred 
to Kundan v. Sree Narayan (4) and 
Karam Chand v. Basant Kuer (3) and 
have observed ihat the view expressed 
therein did not appear to be sound law. In 
my opinicn, therefore, Budha Mal v. Boria 
Misser (2), Karam Chand v. Basant Kuar 
(3), Prabh Dial v. Shambhu Nath (1) and 
Ram Rattan v. Basant Rai (8), were not cor- 
rectly decided so far as the question raisedin 
the present caseis concerned and with due 
respect to the learned Judges who decided 
these cases, I dissent from them. The 
question referred to the Full Bench was 
stated as follows: 

“Does subsequent ratification by a person on 
attaining the age of majority of a transaction 
which was originally null and void by virtue of 
the fact that he entered into it while still a minor 
form a valid contract on which a suit can be 
maintained ?” 

In view of what has been stated atove, 
I would answer this question in the negative 
and would further hold that since the 
contract entered into by the minor during 
his minority was a nullity and unenforceable 
at law, no question therefore of its ratifica- 
tion arose; and I have pointed out that 
the consideration which passed under the 
earlier contract cannot be imported into 
the contract into which the minor entered 
on attainment of majority. 

Monroe, J.—I agree. 

Currie, J.—I agree to the answer prc- 
posed by my learned brother. 

N. Answered in negative. 
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RANGOON HIGH COURT 
Second Civil Appeal No. 275 of 1934 
February 18, 1935 


MosELY, J. < 
RAM NARAYAN PANDAY—APPELLANT 
versus ` 
RAM PARAMARATH BADRI MISSER— 
RESPONDENT 


Civil Procedure Code (Act V of 1908), O. I,rr. 8, 
13—Objection as to non-joinder should be taken in 
trial Court— Omission, whether can be repaired in 
aa a of Property Act (IV of 1882), 
8. . 

A plaintiff who filed a suit under s. 53, Transfer of 
Property Act, failed to sueon behalf of or for the 
benefit of the creditors of the judgment-debtor but no 
objection was taken in trial Court and the suit was 
decreed ; 

Held, that as the defendant elected to go to trial 
upon the footing that the plaintiff wes entitled to 
bring the suit and had been content that the suit 
should be heard onthe meritaon that basis, he was 
not entitled in the Appellate Court to claim that 
the suit as framed was not maintainable by reason of 
s 53, Transfer of Property Act. 

|Case-law referred to, | 

S.C. A. from the decree of the Assistant 
District Court, Hanthawaddy, in O. A. 
No. 16 of 1934. 

Mr. K. C. Bose, for the Appellant. 

Judgment.—This  plaintiff-respondent, 
the decree-hulder, sued the defendant-appel- 
lant, under O. XXI, r. 63, Civil Procedure 
Code, for a declaration that certain pro- 
perty, which had been attached in execu- 
tion, was the property of his judgment- 
debtor, and that the transfer by the 
judgment-debtor to the defendant was a 
bogus transaction made to defeat the 
claim of the plaintiff. His suit was dec- 
reed, and the lower Appellate Court dis- 
missed the defendant’s appeal. It is now 
contended in this Court, as it was in the 
lower Appellate Court that, as the plaint- 
if had failed to sue on behalf of, or for 
the benefit of, ihe creditors of the judg- 
ment-debtor, as is provided by s. 53, 
Transfer of Property Act, the suit was 
a bad one, and the plaintiff's claim 
should be dismissed, 

It is true that, as was remarked in 
Chidambaram Chettyar v. R. M. A. B.S. 
Firm(l) and Maung Tun Thein v. Maung 
Sin (2), the plaintiff had to file the suit 
under s. 53, Transfer of Property Act, as 
a representative one, and the Court had 
to issue notice under O.I, r. 8, Civil 
Procedure Code, to the other creditors. 
It may .be that the judgment-debtor 
should have been formally made a party, 

(1) 12 R 666; 152 Ind, Oas. 555; A I R 1934 Rang, 
302; 7 R Rang. 172. 

(2) 12 R670; 153 Ind. Cas, 942; A I R 1934 Rang, 
382; 7 R Rang. 238. 
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The omission could be repaired now in 
appeal, but I do not think it is neces- 
sary to. do so. An objection of non- 
joinder should have been taken in the 
trial Court, vide O I, r. 13, Civil Pro- 
cedure Code. [b was held in a similar 
case in this Court by a Bench con- 
sisting of the Chief Justice and Baguley, J.: 
in. 8. A. No 244 of 1932 Amir Khatoon v. 
Abdul Jabbar, that, where the defendant 
elected to. go to trial upon the footing that 
the plaintiff was entitled to bring the suit 
and had been content that the suit 
should be heard on the merits on that 
basis, he was not entitled in the Appel- 
late Court to claim that the suit as 
framed was not maintainable by reason 
of s. 53, Transfer of Property Act. 

In the case now under appeal the pre- 
sent objection of non-joinder was not raised 
in the written statement. This is the only 
ground of law that has been argued in 
favour of the appellant. This appeal 
fails and must accordingly be dismissed. 
As. there was no appearance for the 
plaintiff-respondent, there will be no order 
as to costs. 

ID. Appeal dismissed. 


LAHORE HIGH COURT- 
. Second Civil Appeal No. 1726 of 1928 
l June 27, 1934 
.- — HILTON AND Din MOHAMMAD, Jd. 
Musammat MEL KAUR— DEFENDANT 
—ÅPPELLANT ` 


Versus 

DAULAT RAM-— PLAINTINE— RESPONDENT 

Custom (Punjab)—Succession—Khatries of village 
Mehlanwala, Ajnala Tahsil, Amritsar District—Whe- 
ther governed by personal law or custom—Widow of 
pre-deceased son of Khatri following agricultural 
custom— Whether succeeds equally with her husband's 
brothers, < 

In the riwaj-tam of the Amritsar District of 1912 
all the tribes who follow agricultural custom in- 
cluding those Khatris who do so, are recorded as 
observing a custom by which the widow ofa pre- 
deceased son succeeds equally with her husband's 
brothers and this may be taken to be the custom 
prevailing among such tribes: 

Held, that the parties, Khatris of Mehlanwala 
village, Ajnala Tahsil, Amritsar District, are not 
governed by their personal law. A 

S. C. A. from the decree of the Additional 
District Judge, Amritsar, dated April 21, 
1928. À 
` Messrs. Fakir Chand Mital and A. N. 
Chona, for the Appellant. 


Messrs: S. L. Puri and J. N. Aggarwal, 


“for the Respondent. 


Hilton, J.—This is a second appeal on 
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a certificate in a matter of custom. Gokal 
Chand died leaving a son Daulat Ram, 
the plaintiff. The defendant Musammat 
Mel Kaur is the widow of another son who 
predeceased Gokal Chand. She has pos- 
session of 193 kanals 18 marilas of land, 
which is a half share of the land left by 
Gokal Chand. Daulat Ram’s suit for pos- 
session of the land was dismissed in the 
original Court but decreed by the District 
Judge on appeal and the ‘appeal here is 
therefore by the defendant. The parties 
are Khatris of Mehlanwala village in the 
Ajnala Tahsil of the District of Amritsar. 

In the riwaj-i-am of the Amritsar Dis- 
trict of 1912 all the tribes who follow 
agricultural custom including those Khatris 
who do so arerecorded as observing a 
custom by which the widow of a predeceas- 
ed son succeeds equally with her husband's 
brothers and this may be taken to be the 
custom prevailing among such tribes. The 
question, however, is whether the family of 
the parties follow this agricultural custom 
or their personal law. The initial onus, 
personal law(?) and the only ques- 
tion is whether she has discharged it. It 
may be said at once that no instances are 
proved of members of this family having 
either followed custom as a -departure 
from Hindu Law or the contrary. The 
facts which are established are that the 
village of Mehlanwala is inhabited by three 
tribes, namely, Rajputs, Maulans and 
Khatris. The Khatris form a compact sec- 
tion of the village, the Taraf Khatrian, 
and have their own lambardar. In the 
family of the parties Gokal Chand was 
a lambardar and so was his father Ram 
Dhan before him. This Ram Dhan was 
present and put his seal to the riwaj-t-am 
of the district of 1865 in which riwaj tam 
various customs that are departures from 
personal law are ascribed to Khatris, for 
instance, the succession of a widow to 
her husband as owner. This attestation 
of the 1865 riwaj-t-am by Ram Dhan 
is an important point in favour of the 
defendant. | 

There is also the fact stated by plaintiff 
himself that all the Khatris of village 
Mehlanwala are agriculturists and the 
absence of any evidence that any of them 
have any other source of income guch ag 
money lending or trade. Finally there 
is Ex. D 3, the Khasra Girdawari of 1992 
which shows that several fields were then 
in the personal cultivation of Daulat Ram 
himself. 

In my opinion the foregoing considera: 
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tion shifts the initial onus from the de- 
fendant to the plaintiff and and there 
being no ivstance to the contrary, I would 
hold that the parties in this case are 
not governed by their personal law. The 
learned District Judge cited two authori- 
ties in support of the view which he 
took. The first of these, Harnam Singh v. 
Devi Chand (1), was the case of a Khatri 
who lived in a town and about whom 
there was evidence that he kept a shop, 
which important features are lacking in the 
present cuse. In the other case, Atar 
Singh v. Frem Singh (2), the considerations 
pointing towards the applicability of custom 
appear to have been slighter than in the 
present case. 

. For the foregoing reasons I would accept 
the appeal of Musammat Mel Kaur and 
setting aside the judgment and decree of 
the District Judge, dated April 21, 1928, 
would restore the decree of the Sub-Judge, 
Second Class, dated December 9, 1927. The 
appellant’s costs in this Court and in the 
Court of the District Judge should be paid 
by the respondent. 

Din Mohammad, J.—I agree. 
Appeal accepted. 


N. 
(1) 107'P R 1803; 117 P L R 1901. 
(2) 12 P Ri¢ods; 108 PL R 1906, 


PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Civil Revision Petition No. 49 of 1935 
June 13, 1985 
. ALMOND, A.J. O. 
GURDITTA RAM-—PLAINTIFE— 
PETITIONER 
versus 
BAHADUR SINGH— DEFENDANT-— 
RESPONDENT | 
Civil Procedure Code (Act V of 108), O. IX, r. 2— 
Duty of Court to fix time within which process fee 
is to be paid- Date not fixed—Material irregularity. 
It is clearly the duty of the Court when direct- 
ing the deposit of money for the process fee to fix 
a time within which ihe fee is to be paid. When 
no such date is fixed, itis a material irregularity as 
the plaintiff is thereby deprived ofa decision on the 
- merits of his suit. Ayodhya Prasad v, Secretary of 
State (1), followed. ; 
C. Rev. Pet. from an order of the Sub- 


Judge, Fourth Class, Bannu, dated Novem- 
ber 13, 1934. ; 

Mr. Diwan Chand for Lala Tek Chand, 
for the Petitioner. 


Mr. Ram Parkash, for the Respondent. 

Order.— On October 18, 1934, the plaint- 
iff petitioners sued the defendant on a 
bond and the case was fixed for summon- 
ing the defendant for November 12, 1934. 
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November 12, 1934, was a public holi- 
day on account of Council Elections, whether 
it was so declared before or after Octo- 
18, I am unable to say and therefore the 
case was adjourned to November 13. On 
that day the case was dismissed under 
O.IX, r. 2, because the plaintiff had not 
paid the process fee. 

On the next day an application was 
made under O.IX, r. 4, to set aside the 
dismissal. The applicaticn recited that as 
November 12, was a public holiday Baha- 
dur Singh could not be compelled to 
attend on that day, that he Court ought 
to have given a further opportunity for 
paying the court-fee, and that if this 
course were not adopted, the plaintiff's 
suit would become time-barred. In sup- 
port of this application the plaintiff 
appeared in evidence and produced his 
account books and in addition tendered 
the Munshi of his Pleader in evidence 
to show that the money for the process 
fee had been paid to this Munshi but that 
the latter had not put in the process fee 
as he had fallen ill. The application was 
dismissed on the ground that the evidence 
did not correspond with the allegations 
in the application. I am unable to see 
that there is any inconsistency between 
the application and. the evidence pro- 
duced in the Court, but apart from that, it 
was clearly the duty of the Court when 
directing the deposit of money for the 
process fee to fix a time within which 
the fee was to be paid. This is provided 
for in O. XLVIII, r.1 (2). No such date 
was fixed. A case exactly similar to the 
present one isreported as Ayodhya Prasad 
v. Secretary of State (1). The trial Court 
was guilty of an irregularity in not 
fixing adate by which the court-fee was 
to be paid and it is a material irregu- 


larity inasmuch as the plaintiff has been 


deprived of any decision on the merits 
of his suit. 

For these reasons I accepi this appli- 
cation, set aside the order of the trial 
Court dated December 2], 1931, and direct 
that the case be proceeded with from the 
point at which it was dismissed. A date 
should. now be fixed by which the plain- 
tiff is to deposit the process fee for sum- 
mons on the defendant. Costs in this 
application will be costs in the suit and 
the Pleader’s fees are fixed at Rs. 10, 

N. Application accepted, 
(1) AIR 1924 Nag, 298; 79 Ind, Cas, 123. 
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_ LAHORE HIGH COURT 
First Civil Appeal No. 186 of 1934 
November 2, 1934 
TEK Oganp AND ABDUL RaASBID, JJ. 
MOHAMMAD ASGHAR—DEFENDANT— 
; APPELLANT 
. VETSUS 
Musammat GHULAM FATIMA AND 
OTHERS —PLaINTIFFS— RESPONDENTS 

Punjab Custom (Power to Contest) Act (II of 1920), 
s. 7—dAlienation of non-ancestral property—Defence 
that it is contrary to custom, if can be raised—Awans 
of Gujranwala District—Bequest of non-ancestral 
property—Eniry of custom contrary to that in 
riwaj-i-am—Alienation, if can be challenged. 

Section 7 of Punjab Oustom (Power to Contest) Act 
is intended to and does debar the descendants, col- 
laterals, or other relations of a proprietor from con- 
trolling his alienations of self-acquired or non-an- 
cestral property, and thus deprive them of the right 
which, according to the custom prevailling in some 
tribes, they might have possessed before its enact- 
nent. Itis immaterial, whether the contest to.the 
alienation is raised by the descendants, collaterals or 
relations ofthe alienor in a suit instituted by them, 
or by way of defence to aclaim brought by the 
alienee, 

Notwithstanding anything to the contrary contain- 
ed in the riwaj-i-am, a bequest by an Awan of 
Gujranwala of non-ancestral property cannot be 
challenged in view of s. 7, Punjab Custom (Power to 
Contest) Act. 


F. ©. A. from that decree of the Senior 
Sub-Judge, Sheikhupura, dated November 
28, 1933. 

Messrs. Zafrullah Khan, Asad Ullah 
nee and Mahammad Aslam, for the Appel- 
ang. 

Messrs. Ghulam Mohy-ud-Din 
Mohammad Amin, for the Respondents. 


Tek Chand, J.—On January 24, 1933, 
one Malik Muhammad Amir Khan, an 
Awan of Mauza Garhi Awan, Tahsil Hafiz- 
abad, District Gujranwala, executed a will 
bequeathing 93 kanalsand 5 marlas of land 
situate in Chak No. 22, in Sheikhupura 
District to his daughters, Musammat 
Ghulam Fatima, Musammat Nawab Begam 
and Musammat Bashir Begam, plaintiffs- 
respondents. Malik Muhammad Amir 
Khan died a few days later, After his 
death the daughters obtained possession of 
the bequeathed land, but the Revenue 
Authorities sanctioned the mutation in 
favour of Muhammad ‘Asghar Khan, 
defendant-appellent, who isthe son of the 
testator by another wife. Thereupon the 
daughters instituted a suit for a declaration 
that they were in rightful possession of the 
land under the bequest of their father and 
that the mutation had been wrongly 
sanctioned by the Revenue Authorities in 
the name ofthe son, The trial Court has 


and 


decreed the suit granting the plaintiffs the 
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declaration prayed for. The defendant 
appeals. 

Before us Mr. Zafar Ullah Khan for the 
appellant has not contested the findings of 
the Court below, as indeed he could not 
do on the very clear evidence on the record, 
that the will had been executed by Muham- 
mad Amir Khan at a time when he had a 
disposing mind, and also thatthe bequeath- 
ed property was self-acquired of Muhammad 
Amir Khan. The only point argued is that 
in accordance with the custom prevailing 
among the Awans of Gujranwala District, 
a male proprietor is not competent to make 
a, will of his property, and that it is immate- 
rial whether the property is ancestral or 
self-acquired. In support of this contention 
the learned Counsel has relied on the 
Answer to Question 82 of the Riwaj-i-am of 
the Gujranwala District, compiled by 
Sardar Dalip Singh in 1913-14. For the 
respondents if is maintained that the entry 
in the Riwaj-t-am must be held to be 
applicable to ancestral property only, and 
that with regard to that property also the 
answer, aS recorded, does not state the 
custom correctly. It is, however, not 
necessary for the purposes of this case to 
examine the correctness of these rival 
contentions, for s. 7 of (Punjab) Act, IL of 
1920, is decisive of the dispute. In that 
section it is laid down in clear terms 
that : 

“notwithstanding anything to the contrary contained 
ins.5, Panjab Laws Act, 1872, no person shall contest 
any alienation of non-ancestral immovable property 


* * * on the ground that such alienation * * * ig 
contrary to custom.” 


Mr. Zafar Ullah Khan contends that 
s. 7 is inapplicable to the present case, as 
his client has not brought any suit to 
contest the bequest of non-ancestral pro- 
perty by Muhammad Amir Khan, but that 
he has raised the plea by way of defence 
to the vlaintiff-respondents’ suit, and that 
such a plea is not barred by the statute. 
In my opinion this contenttion is devoid of 
force and must ba rejected. It will be seen 
that s. 7, as enacted by the Legislature, 
does not lay down, as the learned Counsel 
will have us, assume, that “no suit shall 
be brought to contest any alienation of 
non-ancestral property,” Obviously the 
section is much more comprehensive in 
its terms. It was intended to and does 
debar the descendants, collaterals, or other 
relations of a proprietor from controlling 
his alienations of self-acquired or non- 
ancestral property, and thus.deprive them: 
of the righ! which, according to the custom 
prevailing in some tribes, they might have 
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possessed before its enactment. It seems 
quite immaterial, whether the contest to 
the alienation is raised by the descendants, 
collaterals or relations of the alienor in a 
suit instituted by them, or by way of 
defence to a claim brought by the 
alienee. 

In the case before us the defendant can 
succeed only if he is allowed to contest the 
bequest of his self-acquired land by Mo- 
hammad Amir Khan in favour of the 
plaintiff-respondents, but this he cannot 
do under s. 7, read with s. 2, where the 
word “aglienation;” as used in the Act, is 
defined as including any “testamentary 
disposition of property.” Jt must be hela 
therefore that notwithstanding anything 
to the contrary contained in the Riwaj-i-am, 
the bequest to the plaintiffs cannot be 
challenged by the defendant. Mr. Zafar 
Ullah Khan concedes that the appellant 
has no other defence to raise. The plain- 
tiffs, are therefore in lawful possession of 
the land in dispute and their suit has been 
rightly decreed. ; 

The appeal fails and I would dismiss it 
with costs. 


“Abdul Rashid, J.—I agree. 
D. Appeal dismissed. 


ih MADRAS HIGH COURT ; 
> Civil Revision Petitions Nos. 185 of 1935 
and.1&08 of 1929 
January 18, 1935 
PAKENHAM Walsh, J. | 
MUTHAPPA CHETTY— DEFENDANT 
— PETITIONER 
7 VETSUS 
RAMAN CHETTY AND ANOTHER— 
PLAINTIFFS— RESPONDENTS 

i Civil Procedure Code (Act V of 1908), ss. 21, 104 (2), 
Q. VII, r. 10, O. XLIII, ric), O. XLI, r. 23— 
Order returning plaint- Order set aside and case re- 
manded on appeal- Order of remand, whether 
appealable—Scope of O. XLIII, r 1 (u)—Absence 
of territorial jurisdiction— No ground for setting 
aside decree unless injustice has been caused, 

Where a plaint was returned by the trial 
Court for presentation tothe proper Court and 
on appealthis order was reversed and the suit 
was remanded for disposal. on the merits: 
_ Held, tbat no appeal lay from the order of 
remand in view of the provisions of s, 10+ (2), 
Civil Procedure Code. O., KALIH, r. 1 i cannot 
apply where the adjudication of the Oourt of 
first instance does not amount to a decree. Naubat 
Singh v. Baldeo Singh (1)and Nilkanth Vasudeo 
Samant v, Balwant Pandurang (2), followed. 
“But an appéal preferred against an order of 
remand made in a case of this nature can be 


~ 
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converted into a revision petition. Atchayya vV. 
Seetharamachandra Rao (3), referred to. - 

Under s. 2!, Civil Procedure (ode, an Ap- 
pellate or Revisional Court cannot set aside a 
decree of a Subordinate Court for want of terri- 
jurisdiction unless there has been a con- 
sequent failure of justice. Hari Singh y. Harnam 
Singh (4), Kanshi Ram-Roshan Lal v, Mohkam 
Chand-Chela Ram (5) and Raja Ragendra Shah v, 
Kuar Sunder Singh (6), referred to. 

C. R. P. under ss. 115 of the Civil Pro- 
cedure Code and 107 of the Government 
of India Act presented to revise the order 
of the Snbordinate Judge’s Court of 
Sivaganga, dated March 17, 1928 and made 
in C. M.A. No.8 of 1927 (O. 8. No. 260 of 
1926 onthe file of the District Munsif of 
Sivaganga). 

Mr. K. S. Venkatarama Ayyar, for the 
Appellant, 

Mr. R. Gopalasamy 
Respondents. 

Judgment.—The defendant is the ap- 
pellant in this appeal and he is the 
petitioner in the revision petition which has 
been filed in the case. The facts are 
a suit ona 
promissory note executed by the defend- 
ant at Meiktila in Burma in 1923. The 
suit was brought in the Court of the 
District Munsif of Sivaganga alleging that 
the defendant was a permanent resident 
at a village called Kilasevalpatti in the 
Ramnad District. The learned District 
Munsif held that the defendant had no 
residence there and that, therefore, he had 
no jurisdiction and returned the plaint, 
An appeal was presented to the Sub- 
ordinate Judge of Sivaganga who reversed 
the decision of the District Munsif and 
remanded tbe suit for disposal on the 
other issues. At the trial the defendant 
was absent and the suit was decreed 
ex parte in favour of the plaintiff. An ap- 
plication under O. IX, r. 13, to set aside the 
ex parte decree was dismissed and this 
was confirmed on appeal. Against this 
C. R. P. No. 1808 of 1929 has been filed. 

The first question is whether the appeal 
is competent. The plaint was returned 
by the District Munsif under O. VII, r. 10, 
and against such a return an appeal is 
provided under O. XLII, r. 1 (a). Sec- 
tion 104 (2) states that no appeal shall lie 
from any order passed in appeal under 
this section and amongst orders that can ` 
be passed under this section is one under 
s. 104 (1), namely, any order made under 
rules from which an appeal is expressly all 
owed by rules. Looking to these rules, it 
would clearly appear that under s. 101 (2) 
a second appeal is incompetent; but it is 


Ayyangar, for the 
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argued that O. XLII r. (u) provides for 
an appeal against an order under r. 23 
of O. ALI, remanding a case where an 
appeal would lie from the decree of the 
Appellate Court. There is no reported 
decision of this Court on the matter but the 
precise question arose in Naubat Singh v. 
Baldeo Singh (1), where the same argu- 
ments were ured and it was held that no 
appeal lay. The same is the view of the 
Bombay High Court: Vide, Nilkanth 
Vasudeo Samant v. Balvant Pandurang 
Sawant 88 Ind. Oas. 753 (2). Under 
the present Procedure Code an ad- 
judication of an Appellate Court 
in amatter of this sort is nota decree 
as it was under the old Code. It may be 
pointed out thatthe words in O. XLIII, 
r. 1 (ò are ‘the decree’. If the order of the 
Court of first instance is not a decree (as 
it is notin this case for it is not a rejec- 
tion of a plaint which falls under O. VI, 
r. 11) then the adjudication of the Appel- 
late Court is not a decree. This is quite 
clear from s. 2 (2) (a) Civil Procedure Code. 
However, the question remains whether 
this can be converted into a  Oivil 
Revision Petition. Atchayya v. Seetharama- 
chandra Rao (3), is authority that it can. 
to deal with it asa 
‘Civil Revision Petition, 

I donot propose to discuss the difficult 
question as to whether the defendant can 
be held to have had either a permanent 
or temporary residence in Kilasevalpatti 
within the meaning of s. 20, Explana- 
tion 1 of the Civil Procedure Code. 
A number of cases have been quoted to me 
on each side. But unders, 21 an Appeliaté or 
Revisional Court cannot interfere in such a 
matter unless there has beena consequent 
failure of justice, This was asuiton a 
promissory note. Execution of the pro-note 
is admitted but the defendant stated that 
if accounts be taken between the defendant 
and the plaintiff it was the latter who owed 
him and he the plaintiff. The onus was, 
therefore, upon the defendant in the case 
to prove the same. In Hari Singh v. 
Harnam Singh (4), a similar case, the 


‘defendant remained ex parte and theonus 
“was upon him to prove 


the issue. It was 
held that the objection asto the place of 


(1) 9 Ind. Cas. 666; 33 A 479; 8A L J12. 
(2) €8 Ind. Cas. 753; 27 Bom, L R 635; A I R 1925 
Bom. 431 


ROR 18 Ind. Cas, 555;39 M195; 13M LT 60; 24 M 
(4) 128 Ind. Ces. 496; A IR 1930 Lah, 1016; 31 
L R 616. 
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suing could not be raised in the Appel- 
late Court. In Kanshi Ram Roshan Lal 
v. Mohkam Chand Chela: Ram (5) although 
it was held that as a matter of fact that 
the trying Court had no jurisdiction yet 
the High Court refusedto interfere on the 
ground that it had not been shown that 
there was any failure of justice under 
s. 21. Raja Rogendra Shah v. Kuar Sunder 
Singh (6), was also a case where it was held 
thatthe Court had no jurisdiction but as 
there had been no consequent failure of 


„justice, interference was refused. The order 


of remand by the Sub-Court to the District 
Munsif of the present case was passed on 
March 17, 1928. It was posted for hearing 
on April 16, 1828. On April 2, 1928, the 
defendant made an application to stay 
the proceedings on the ground that he 
wished te prefer an appeal tothe High 
Court against the order of remand. On 
April 10, 1928, he made an application to 
examine 13 witnesses on commission in 
Burma. The application for stay was 
refused and in his judgment in tha case 
the learned District Munsif held that the 
application to examine 13 witnesses was 
made with the idea of delaying the trial 
of the suit as the petitioner could have 
taken steps to summon the witnesses in 
time. As remarked above, the defendant 
on whom the onus lay was absent on the 
date of hearing. Both the learned District 
Munsif and the Subordinate Judge who 
refused to set aside the ex parte decree have 
agreed that the defendant had no satisi- 
actory reason for absenting himself and 
here it. has not been shown that the order 
was passed under any misappreciation of 
the evidence nor have any of the facts on 
which this appellate order was passed 
been disputed. l 
Civil Revision Petition No. 1808 of 
1929 is a revision petition against an order 
passed by the Subordinate Judge in 
©. M. A. No. 44 of 1928 confirming the order 
of the lower Court which refused to set 
aside theex parte deeree. Both the Courts 
held that the petitioner had no sufficient 
reason to absent himself at the trial on 
the date of hearing. That is a finding of 
fact and itis not alleged that any piece of 
evidence has been misread or omitted by 
either Court. Consequently there are no 
grounds whalsoever to ask this Court to 
interfere in revision. The petition is 


(5) 149 Ind. Oas. 1050; A I R d934 Lah, 233; 6 R 
L 786; 3 PLR99 
3 146 Ind, Oas.875; A I R 1934 All, 049;6R A 


l 


54 
dismissed. Both the C. M. A. and C. R. P. 


dismissed with costs (one set). 
A. Petition dismissed. 





LAHORE HIGH COURT 
Second Civil Appeal No. 452 of 1981 
December 4, 1934 
ADDISON AND Din MOAAMMAD, Jd. 
WARYAM SINGH—DeErenpant— 
APPBLLANT 


VETSUS 
Fieu THAKAR DAS-DHAMALIT RAM 
AND ANOTHER—PLAINTIFF AND DEFENDA NT— 
RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 53— 
Transfer partly to defeat creditors—Whether can 
be upheld as to the other part—Fraud, effect of— 
Exception in favour of transferee in good fatth— 
Preference of one creditor over others for his pre- 
existing liabilities —Protection of. 

If intent to defraud creditors is shared by a 
transferee there is no good faith and the transfer 
will not stand though full consideration has 
passed. Jf a transfer though in part for valuable 
consideration, is as regards the other part only 
an arrangement to defeat creditors, it is wholly 
void against the creditors, and cannot be 
upheld to the extent to which it is supported 
by consideration. It is fraud that vitiates the 
transaction and if fraud be established on 
the record, the transaction should not be held 
partially valid merely on the ground that part of 
the consideration wss found to be genuine The 
only exception that the law contemplates is in favour 
of a transferee in good faith and for consideration 
and if there are circumstances which clearly nega- 
tive the presumption of good faith, the protection 
afforded by the exception cannot be availed of, 
Madan Gopal v. Lahri Mal (1), Bhikhabhai v. 
Pana Chand (4), followed. Rajani Kumar Dass v. 
Gaur Kishore Shaha (2), Loorthia Odayar v. 
Gopalasami (3), not followed. 

Unless the debt advanced to the mortgagor 
at the time of execution of the deed can be 
considered as a part of his pre-existing liability to 
the mortgage, no preference can be claimed for 
ihat debt over the debts of other creditors. What 
is protected is the preference of one creditor over 
the others for his pre-existing liabilities and not 
for those that are being freshly incurred, Musahkar 
Sahu v. Hakim Lal (6), referred to. 

S, CŒ. A. from the decree of the Addition- 
al District Judge, Lyallpur, dated Janu- 
ary 24, 19381. | 

Mr. Jai Gopal Sethi, 
lant. 

Mr. 


dents. 


Din Mohammad, J.—Firm Thakar 
Das-Dhamali Ram, one of the creditors 
of Waryam Singh, instituted a suit for a 
declaration that the mortgage effected by 
him in favouy of one Allah Ditta by a 
registered-deed, dated February 16, 1929, 
was fraudulent and not binding upon 


for the Appel- 


Chiranjiv Lal, for the Respon- 
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the creditors. The suit was resisted on 
the ground that as Allah Ditta was also 
a creditor of Waryam Singh, {the princi- 
ples of s. 53, Transfer of Property Act, 
did not apply. The Subordinate Judge 
came to the conclusion that the transfer 
was for consideration and had been effect- 
ed to pay off the other creditors of-the 
mortgagor including the mortgagee him- 
self and hence the plaintiffs could not 


legally succeed in avoiding it. On 
appeal the Additional District Judge 
found that out cf the consideration of 


Rs. 1,400 there was no proof for the item 
of Rs. 100 which was said to have been 
paid to a previous creditor of the mort- 
gagor on account of the purchase of a 
bullock, nor was there any proof for the 
items of Rs. 100 on account of land re- 
venue, Rs. 274 alleged to have been 
paid to Ram Chand and Rs. 120 kept 
in trust for Anar. So far as the items 
of Rs. 500 and Rs. 28 were concerned, 
his finding is not very clear, although 
his reasoning leads to the conclusion that 
he held these two items also, along with 
the other items mentioned above, as ficti- 
tious. The only remaining item of 
Rs. 222 was considered to be genuine, 
but in view of Madan Gopal v. Lahri Mal 
(1), he held that the transfer was void 
in toto against the creditors and could 
not be upheld even to the extent to 
which it was supported by consideration. 
Waryam Singh defendant alone appeals. 
Counsel for the Appellant lays stress 
on the fact that having found that the 
items of Rs. 500, and Rs. 28 had been 
paid to the mortgagor, the learned Dis- 
tric. Judge erred in law in ignoring 
those items from the valid part of the 
consideration of the mortgage, He also 
urges that when it was found that 
Rs. 222 were genuine, the whole trans- 
fer could not be declared void and that 
the mortgage should have been held 
binding to this extent at least, I will 
take up his second contention first. In 
support of this, he relies on Rajani 
Kumar Das v. Gaur Kishore Shaha (2) and 
Loorthia Odayar v. Gopalasami (3). In 
Rajani Kumar Das v. Gaur Kishore Shaha 
(2), the appeal arose out of an action 
brought by the plaintiffs to enforce a 
mortgage bond, alleged to have been 


(1) 180 Ind. Cas. 62; A I R 1930 Lah, 1027; Ind, 
fo (1931) Lah, 224; 81 P L R 775; L 


4, 

(2) 35 O 1051;7 OL J 586;12 GW N 761. 

(3) 80 Ind, Cas. 147; AIR 1924 Mad. 450;19 L W 
135; 46 MLJ 125; (1924) M W N 117, 
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executed by some of the defendants, in 
consideration of some money advanced to 
them in cash and some due by them in 
respect of their outstanding debts. the 
other defendants being tbe attaching 
creditors of the mortgagors. The learned 
Judges arrived at the conclusion that the 
real consideration for the mortgage was 
only the sum due on account of 
outstanding debts and that the entry 
relating to the cash advance was ficti- 
tious. On a consideration of s. 33, 
Transfer of Property Act, they observed 
that the section saved the rights of 
transferees in good faith and for 
consideration, and that as the major 
portion of the consideration had been 
held to be genuine, to that extent the 
regarded as 
fraudulent, as the mortgagees did not, 
with reference to that sum, do any act 
not warranted by law to the prejudice 
of the attaching creditors. They further 
observed that even if their action was 
crafty and deceitful in one sense and 
morally wrong, the law did not prevent them 
from taking proper security for the 
advances actually made by them. In 
Loorthia Odayar v. Gopalasami (3), after 
reviewing some decisions of their 
Lordships of the Privy Council as well 
as those of the other Courts in India, a 
Bench of the Madras High Court held 
that a mortgage in favour of a person, who 
had discharged the debtsof the mortgage 
due tothird parties, was good tothe extent 
ofthe money so paid and that the property 
mortgaged could only be sold subject to 
this right. These authorities therefore 
appear to support the appellant's 
contention that the mortgage could not 
have been set aside to the extent of 
Rs. 222 at least, 

As against this, Counsel for the 
respondents has invited our attention to 
Bhikha Bhat v, Panachand (4), in which 


` Rajani Kumar Dass v. Gaur Kishore Shaha 


(2), was also considered in addition to 
Hakim Lalv. Moorshahar Sahu (5), which 
was upheld by their Lordships of the 
Privy Council in Musah Sahu v. Lala 
Hakim Lal (6). The learned Judges ob- 
served in that case that as they were 
of opinion that the consideration stated 

(4) 52 Ind. Cas. 682; 43B 707; 21 Bom. L R 707; 
A I R 1919 Bom. 99. 

(5) 340 999:110 W N 889:60 LJ 410. 

(6) 32 Ind. Cas, 343; AIR19i5 P O 115: 431A 
104; 43 O 521; 30 M LJ116;3L W207; 2000W N 
843; 14 AL J 198; (1916)1 M WN 198; 19M LT 
203; 23 O LJ 406; 18 Bom. L R 378 (P O), 
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in the mortgage-deed must, in the 
circumstances of the case, be treated as 
one and indivisible, the whole transaction 
should be set aside. In addition to this, 
Counsel relies on Madan Gopal v. Lahkri 
Mal (1), where a Bench of this Court 
held that if intent to defraud creditors 
is shared by a transferee there is no good 
faith and the transfer will not stand 
though full consideration has passed. 
They further observed that if a transfer 
though in part for valuable consideration, 
is as regards the other part, only an 
arrangement to defeat creditors it is 
wholly void against the creditors and 
cannot be upheld to the extent to which 
it is supported by consideration. [I res. 
pectfully agree with this view. It is 
fraud that vitiates the transaction and if 
fraud be established on the record, the 
transaction should not be held partially 
valid merely on the ground that part of 
the consideration was found to be genuine. 
The only exception that the law 
contemplates is in favour of a transferee 
in good faith and for consideration and 
if there are circumstances which clearly 
negative the presumption of good faith, 
the protection afforded by the exception 
cannot be availed of. It is no doubt 
true that the view expressed in Rajani Ku- 
marDass v. Gaur Kishore Shaha (2) and 
Loorthia Odayar v. Gopalasami (3), favours 
the appellant. But I am rather im- 
preseed by the reasoning of Sir Basil 
Scott, C. J., employed in Bhika Bhai v, 
Panachand (4), and inclined on that 
basis to hold that the whole transfer is void. 
Here also in view of all circumstances 
of the case, the transaction is to all in- 
tents and purposes one and indivisible. 
Moreover, I connot lose sight of the 
fact that the genuine part of the eon, 
sideration is grossly inadequate, represent- 
ing as it does, even less than one sixth 
of the whole consideration. In my opinion 
the mortgagee appears to have offered 
himself tothe mortgagor merely as a shield 
to protect the mortgagor's property from 
the inroads of his creditors in the 
mortgagor's own interest. It is signifi- ` 
cant to note in this case that afterthe 
decision of the Additional District 
Judge the mortgagor disappears from 
the scene altogether and it is the mort- 
gagee alone who has now appealed to 
us. 

The first contention of the Oounsel for 
the appellant, is also untenable. The 
Additional District Judge has held ip 
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his own way that the two items of Rs. 50) 
and Rs. 28 were bogus. I am inclined 
to agree with him. But even if they 
‘were genuine and were actually advanced 
to the mortgagor at the time of the 
execution of the deed they still cannot 
be considered as a part of his pre- 
existing liability to the mortgagee and 
unless this was s0,.no preference could 
be claimed for them over the debts of 
the other creditore. What is protected 
under the decision of their Lordships of 
the Privy Council in Musahar Sahu v. 
Hakim Lal (6), is the preference of one 
creditor over the others for his pre-ex- 
isting liabilities and not for those that 
are being freshly incurred. 

The result is that I would dismiss 
this appeal with costs. 


Addison, J.—I agree. 
N. Appeal dismissed. 





SINO JUDICIAL COMMISSIONER'S 
COURT 


Criminal Revision No. 23 of 1935 
April 16, 1935 
FERRERS, J. O. AND RUPCEHAND, A. J. O. 
FAIZ MUHAMMAD AND ANoTHER-— 
APPELLANTS 
Lersus 
ABBAS JAF FERALI—OpponeEnt. 


Criminal trial—Powers under s, 344, Criminal 

Procedure Code (Act V of 1898)—Scope of—Disputes 
én criminal proceeding and civil suit intimately connect- 
ed—Civil suit prior in time—Common issue capable of 
being decided more properly in civil sutt—Held, 
Criminal case should be stayed, 
‘The powers vested in the Magistrate by s. 244, 
Criminal Procedure Code, are very wide. It is no 
doubt true that there isno hard and fastrule that a 
criminal case should be postponed pending the dis- 
posal of a suit which relates tothe same subject- 
matter, and that each case must be decided on lls 
own merits. 

Where the 
matter of the 
connected as to 


disputes which are the subject- 
two cases are so intimately 

require the proceeding in 
the criminal case being postponed, to gire 
precedence ‘to the civil suit and the civil sult 
is not only prior in time but involves a decision on 
facts which must necessarily be proved in the erimi- 
nal case before there can be a conviction, and it 
will be more satisfactory if this issue is decided by 
a Oivil Court in the first instance, the criminal case 
should be stayed till thedecision ofthe civil suit. 
Further it is also undesirable that there should be 
conflicting decisions oftwo Courts on a vital issue 
between the parties. Lucas v. Official Assignee of 
Bengal (2), referred to. 

Mr. Hashmatrai Gianchand, for the Appel- 


Jant. 

Mr. C. M. Lobo—for the Crown. 
Judgment.—The facts giving rise 

tO thə present application are simple. 
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One Abbas, son of Jafferali, opponent in 
this revision application, has filed a 
civil suit for restitution of conjugal rights 
against Musammat Banu in the Court of 
the Subordinate Judge, Hyderabad. That 
suit is pending and some evidence has 
been recorded. After the filing of the 
sult, Abbas has filed a criminal complaint 
against Banu, Faiz Mahommad and others 
for bigamy. His contention is that 
after ihe tinstifuticn of the suit Banu 
has married Faiz Muhammad. The de- 
fence of FaizMuhammad and Musammat 
Banu. both in the civil suit and the 
criminal case is that there was no marriage 
between Musammat Banu and Abbas. 
There appears to be no serious dispute that 
there has been a marriage between Banu 
and Faiz Muhammad although that marriage . 
is said not to have been consummated as 
yet. The age of Musammat Banu is also 
in issue. It is alleged on her be- 
half that shehad not attained puberty 
on the date on which she is alleged, 
according to Abbas, to have given her 
consent to her alleged marriage with Abbas, 
and that therefore even if it be held proved 
that some sort of marriage ceremony was 
gone through, it is of no effect. An applica- 
tion was made to the Magistrate to atay the 
criminal proceedings pending disposal of 
the civil suit. The learned Magistrate has 
rejected the application inter alia observing: 
“Afterall, the case has to be proceeded with and so 
also the civil suit has also to be proceeded with, 
The ruling in C. Ramiah v. N. Ramah (1), says that 
each Court should be left to disposal of its cases with 
ufmost expedition, I do not consider it proper to 


stay the case indefinitely as prayed for in this 
application. I fixa date for the hearing of the case.” 


We are afraid the learned Magistrate has 
not exercised a wise discretion in refusing 
to postpone the criminal case pending the 
disposal of the civilsuit. The powers 
vested in the Magistrate by s. 344 are very 
wide. Although it is no doubt true that 
there is no hard and fast rule that a crimi- 
nal case should be postponed pending the. 
disposal of a sult which relates to the same 
subject-matter, and that each case must be 
decided on its own merits, the disputes 
which are the subject-matter of the two 
caces are so intimately. connected as to re- 
quire the proceeding in the criminal case 
being postponed, to give precedence to the 
civil suit. The civil suit is not only prior in 
time but involves a decision on facts which 
must necessarily be proved in the criminal 
case before there can bea conviction. 

(1) 50M 839; 104 Ind. Oas, 252; A IR 1927-Mad, 
778 28 Or. LJ 812; 26 L W 113 39 M LT 14:53 
M L J 265, O i 
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Before Abbas can succeed in either Court 
he must establish that there was a valid 
marriage between him and Banu andit will 
certainly be more satisfactory if this issue is 
decided by a Civil Court in the first instance. 
Banu would be a competent witness in the 
civil case but not inthe criminal case. 
In the witness-box she will be subjected 
toa searching cross-examination, and the 
trial Court will bein a better vosition to 
mark her demeanour and to assess her 
evidence. Her examination under s. 352, 
Criminal Procedure Oode will not serve the 
same purpose, It 1s also undesirable that 
there should be conflicting decisions of two 
Courts on this vital issue between the 
parties. If Abbas succeeds inthe civil suit 
there should be no difficulty in his succeed- 


. Ing in the criminal case, at any rate, as 


— me E 


against some of the accused. Apart from 
these facts the present case falls within 
the mischief referred to by Sir Lawrence 
Jenkins in Lucas v. Official Assignee of Ben- 
gal (2), at p 4244, where he has said: 
“Though no invariable rule can be laid down, it 
is ordinarily undesirable to . institute criminal pro- 
ceedings until determination of civil proceeding in 
which ‘the same issues are involved. It istoo well 
known to need elaboration that criminal proceedings 
lend tbemselves to the unscrupulous application of 
improper pressure with a view to influencing the 
course of the civil proceedings. ’ 
the object of 


Without suggesting that 

Abbas in instituting the present criminal 
proceedings during the pendency of the 
civil suit wasto coerce the defendants to 
Compromise the civil suit on terms to be 
practically dictated by him, we think that, 
taking into consideration all the circum- 
stances of this case, the Criminal Court 
should postpone theproceedings pending 
before it, until the disposal of. the 
civil suit, and we order accordingly. In 
order to prevent any unnecessary delay 
being caused by the defendants in the 


'. disposal of the civil suit, we further direct 


the Oivil Court to proceed with the civil 
suit as expeditiously as possible and if it be 
not inconvenient to dispose of the civil suit 
within four months from this date. 


D. Application allowed. 
(2) 56 Ind. Oas. 577; A I R 1920 Oal. 624; 21 Or. 
L J 481; 24 OW N 418. 


*Page of 24 O. W. N.—[Ed.] 
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LAHORE HIGH COURT 
First Civil Appeal No.1628 of 1933 
December 21, 1934 
CGOLDSTREAM AND BHIDE, Jd. 
Lala TIRATH RAM— APPELLANT 
VETSUS 
HARBHAJAN SINGE—Raspon pant. 


Contract Act (IX of 1872), s 16—Landlord and 
tenant—Landlord holding decree for ejectment putting 


decree into execution —Hxecution of fresh lease deed 


at enhanced rent to avoid ejectment—Evxistence of 


decree, if constitutes undue influence —-Landlord and 
tenant. 

The mere fact that the landlord has a decree for 
ejectment of the tenant does not afford suificient ground 
for holding thatthe deed of lease executed between 
them is vitiated by what is undue influence in the 
eye of the law, Where, therefore, on the landlord 
putting his decree into execution, the tenant executes 
a fresh lease at an enhanced rent to avoid ejectment 
and to retain possession, if cannot be said that there 
has been undue influence, 


F. C. A. from the decree of the Sub- 
Judge, Second Class, Amritsar, dated 
November 7, 1932. 

Dr. Mohammad Alam for Mr. Dev Raj 
Sawhney, for the Appellant, 

Messrs M. C. Mahajan and Hem Raj 
Mahajan, fur the Respondent. 

Coldstream, J.- On February 27, 1930, 
Lala Tirath Ram obtained a decree for 
ejectment of Harbhajan Singh from a 
factory at Amritsar owned by ‘Tirath Ram 
of which Harbhajan Singh was tenant, and 
for the payment of Rs. 150 as arrears of 
rent. Against this decree, Harbhajan Singh 
preferred an appeal to this Court, which 
was admitted to hearing by a Division 
Bench on April 11, 1930 (Appeal No. 598 
of 1930). At the same time Harbhajan 
Singh applied for stay of execution and 
nolice was issued to the decree-holder on 
the question of allowing Harbhajan Singh 
Lime to remove his machinery. For some 
reason though the case was ordered to be 
put up at a very early date, it was not 
placed before the Court for more than 
three months. When it came up for hear- 
ing on June 2, 1930, Broadway, J. dis- 
missed the application for stay, ordering 
Harbhajan Singh to remove his machinery 
by July 2, 1930. 

On May 22, 1931, Lala Tirath Ram in- 
stituted a suit in the Court of the Sub- 
Judge, Second Class, Amritsar, to recover 
Rs. 1,700 from Harbhajan Singh alleging 
that the latter had taken the factory on 
lease for five years by a deed registered 
on September 9, 1930, that Rs. 1,500 were 
due as arrears of rent at Rs. 250 per 
mensem in accordance with. the terms of 
the deed and Rs. 200 on account of the 
cost of insurance which Harbhajan Singh 


208 


had undertaken to pay, but had not paid. 
Harbhajan Singh edmitted his lability to 
pay rent at the rate of Rs, 150 per men- 
sem, but contested the suit mainly on the 
ground that the lease deed relied on did 
not bind him because it had been executed 
by him under undue influence during the 
pendency of execution proceedings. It was 
also pleaded that the deed was invalid, 
because it was in accordance with an 
award in arbitration proceedings which had 
not been sanctioned by ihe Oourt. 

The Sub-Judge held that Harbhajan 
Singh had executed the ease deed under un- 
due influence exercised by the plaintiff who 
had taken advantage of the “very untoward, 
unvoidable and uncontrollable circum- 
stances’ in which }:arbhajan Singh had 
been placed by the decrve for ejectment. He 
dismissed the suit on tibie ground alone, 
not even granting a decree fcr rent at 
the rate at which tLe defendant was will- 
ing to pay. Lala Tirath Ram appealed 
to the District Judge, Amritsar. The ap- 
peal was transferred to this Court in view 
of its connection with the appeal pending 
in the previous suit. Thehearing of that 
appeal was postponed in view of an ap- 
plication by Lala Tirath Ram (Miscellane- 
ous Case No, 656 of 1931), asking for it 
to be dismissed on the allegation that the 
parties had compromised their dispute by 
arbitration and that Harbhajan Singh had 
executed a fresh lease agreeing to pay 
Rs. 250 per mensem for a further period 
of two years. This allegation was traversed 
by Harbhajan Singh whose Oounsel pointed 
out that the lease deed had been held to 
be invalid by the Sub-Judge in the 
second suit. The application (No. 606 of 
1931) for dismissal of the First Appeal. 
(No. 588 of 1930) is also before us for 
orders. 

I proceed to dispose of the Appeal No. 
128 of 1933. It is true that the lease, 
on which the plaintiff's suit is based, was 
in conformity with the decision of an 
arbitrator, to whom the parties had referred 
their dispute without the sanction of the 
Executing Court and it follows that the 
arbiiralor’s award was not one which the 
Court could have been called upon to file, 
but in this case it is manifest that the 
parties subsequently entered into a contract 
by which Harbhajan Sigh was allowed to 
retain possession of the factory on his 
agiesing to certain terms accepted and 
acted upon by him, He did not remove 
his machineryeas he had been ordered to 
do by the Court, but executed and signed 
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a fresh deed of lease and paid two months” 
rent atthe rate agreed upon. In perform- ' 
ance of this contract, Harbhajan Singh 
remained in possession for six months and 
more without questioning the validity of 
his deed. In these circumstances, I have 
no doubt that he was estopped from 
pleading either that he was in possession 
under his original lease or that he was 
not bound by his deed because it was in 
accordance with an award in arbitration 
proceedings not sanctioned by a Court. 
Whether the deed could or could not have 
been pleaded by Harbhajan Singh as an 
adjustment of the proceedings pending in 
Court is a question which does not arise. 

The trial Court has held that the deed 
of lease was executed under undue influence 
simply because Lala Tirath Ram had a 
decree for Harbhajan Singh’s ejectment . 
and was, therefore, in a position’ to 
dominate his will, but this circumstance 
does not afford sufficient grounds for hold-. 
ing that the deed was vitiated by the. 
exercise of what is undue influence in 
the eye of the law. Lala Tirath Ram held 
no authority over Harbhajan Singh, nor’ 
did he stand in a fiduciary position towards 
him, nor has it ever been suggested that 
Harbhajan Singh’s mental state was at 
the time not normal. Nor is there any 
reasonable ground for holding that Lala 
Tirath Ram obtained an unfair advantage 
over Harbhajan Singh. The latter, on the 
contrary, appears to have made a gcod 
bargain for himself by avoiding ejectment 
for a long period and retaining possession 
of the factory in spite of this Court’s 
order to vacate it on July 2, 1930. In 
the terms of the lease deed I see 
nothing unconscionable. It is true that 
the rent was raised from Rs. 160 to Rs. 200 
per mensem and that if Harbhajan Singh 
desired the tenancy to continue after two 
years he would have to pay an even higher 
rate. But there was mo necessity for him 
to retain possession. Lala Tuirath Ram 
certainly did not force him to duso. He 
was doing his best to execute a decree’ 
for Harbhajan Singh’s ejectment. The 
deed puovided that Harbhajan Singh could: 
vacate the factory if he did not wish to 
remain a tenant after the, expiry of two 
yeais. My conclusion is that on the point 
of undue influence the trial Court's deci- 
sion is clearly wrong. 

Harbhajan Singh’s liability to pay Rs. 200 
on account of insurance premium is 
proved by the deed and by evidence 
showing that Lala Tirath Ram paid Rs. 250 
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‘himself. Tt follows that for the reasons 
given the appeal must be accepted and 
‘the trial Court's order set aside. The 
plaintiff will have a decree with costs 
(throughout for Rs. 1,700. 

: Bhide, J.—I agree. 

N. Appeal accepted. 


aaam ngg 


PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Civil Revision No. 502 of 1934 
June 1], 1935 
MIDDLETON, J. ee Mire AHMAD, 
A 


POPA RAM— PETITIONER 
VETSUS 

BARA KHAN AND oTHERS—RESPONDENTS 
Provincial Insolvency Act (V of 1920), s. 24 (2)— 
Provisions are mandatory—Fatlure to observe provi: 
isions, if vitiates order—Distinction between debtors’ 
iand creditors’ petition, if exists. o 
| The provisions of cl. 2,8. 24, Provincial Insolv- 
iency Act, are mandatory and the failure to observe 
them vitiates the order of the trial Court. The section 
‘does not distinguish between debtors’ and credi- 
‘tors’ petitions, Maung Chit v. 5. P. Y. S. P. Chettyar 
Firm (2), dissented from, or 

O. R. from an order of the District Judge, 
Derajat, dated August 2, 1934. as 
' Mr. Q. Abdul Wahab, forthe Petitioner. 
= Mr. Q. Rahmatullah, for the Respondent 
No. l. i 
| Judgment. - Bara 


| 
| 
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Khan, respondent 


(No. 1, applied for adjudication as insolvent 


in the Court of thé Senior Sub-Judge, 
[Dera Ismail Khan. The Court framed a 
single issue a8 to whether the petitioner 
was fit to be adjudged insolvent, recorded 
gome evidence of both parties, came to 
the conclusion that the petitioner was un- 
lable to pay his debts and adjudicated 
him. The Court, however, failed to examine 
the petitioning debtor as required bys, 24, 
cl. 2, Provincial Insolvency Act. One of 
the creditors appealed upon the ground 
that the provisions of the clause men- 
tioned are mandatory and failure to 
observe them had vitiated the proceedings. 
(Che appeal was dismissed ander O. XLI, 
r. 11, Civil Procedure Code, and the appel- 
lant now comes upon revision upon the 
same ground. Section 24 (2) of the Act is as 
follows: 

) “That the Court shall also examine the debtor 
t he is present as to his conduct, dealings and 
Sroperty and his ability to pay in the presence 
`f such creditora as appear at the hearing, and the 
sreditors shall have the right to question the 
lebtor.” 


' The wording of this section is clearly 
mandatory. A similar point was argued 
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in Rala Ram Sant Ram v. Gayan Singh 
(1) and relying upon the words of the 
section and upon previous rulings of that 
Gourt it was held that the provisions be- 
ing mandatory, failure to observe it vitiated 
the proceedings. The only decision em- 
bodying the opposite view which has been 
cite] in this Court is Maung Chit V. S. 
P. Y. S. P. Chettyar (2). This latter 
decision refer:ed to no previous decisions. 
It was noted that a debtor respondent 
appearing, but refusing to be examined, 
could not thereby escape an order of 
adjudication. It was also noted that failure 
to examine a debtor was not one of the 
facts upon proof of which the Court is 
bound to dismiss the petition under s. 29. 
With all due deference we are unable to 
see that the reference tos. 20 was relevant; 
it cannot be expected that the legislature 
would lay down a rule that a Court which 
failed to follow correct procedure should 
itself notice that failure and refuse adjudica- 
tion because of its own failure. Moreover, 
the provisions of s. 25 do not purport to 
be exhaustive. 

The Counsel for respondent has argued 
that the Lahore case referred to above was 
one in which the debtors were both the 
original applicants for adjudication and 
appellants and has urged that it is based 
upon the fact that s. 24 (2) was framed 
for the benefit of the debtor. We can 
find no basis for this argument. The 
section does not distinguish between debtors’ 
and creditors’ petitions; in fact in Rala 
Ram Sant Ram v. Gayan Singh (1) the 
debtore were allowed the advantage . of 
what was in essence their own failure, 
whilst in the present case it is a creditor 
who seeks to obtain advantage mom the 
failure of the debtor. It appeers to us 
essential that the debtor, if present, should 
be examined, His examination et an early 
stage in the proceedings is likly to bring 
to light many facts and circumstances 
which may suggest lines of enquiry before 
an order of adjudication be passed; and 
it also affords the creditors a necessary 
opportunity for cross-examination. We 
have no hesitation in deciding that the 
provisions of cl. 2, s. 24, are mandatory 
and that the failure to observe them 
vitiates the order of thetrial Court. We 
accept the petition with costs in this Oourt 
which we assess at Rs. 16 in favourof the 


(1) 126 Ind. Oas. 489; A IR 1930 Iah, 746; Ind, 
Rul. (1930) Lah. 727. 

(2)10 R 187; 137 Ind. Oas. 671; AIR 1932 Rang. 
867; Ind. Rul. (1932) Rang. 138, 
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petitioner Popa Ram against the debtor- 
respondent Bara Khan. We set aside the 
orders of the Courts below and remand 
the case to the Court of the Senior Sub- 
Judge, Dera Ismail Khan, for examination 


of the debtor Bara Khan, for recording 


such further evidence as may appear to 
it to be necessary in the light of that exa- 
mination and for fresh decision. 

D. Case remanded. 


LAHORE HiGH COURT 
Second Civil Appeal No. 898 of 1934 
March &, 1935 
Shemp, J. 
Firm H. M. DAYAL & Oo., LAHORE — 
PLAINTIFFS - APPELLANTS 
VOTSUS 
RADHA KISH \N AND ofHERs— 
DEFEND:NTS AND PLAINTIFFS— 
RESP. NDENTS 
Accounts—Running account—Large number of 
items taken and paymenis made from time to time— 
Final amount due, if a single debt—Acknowledgment 
—One partner acknowledging liability in ordinary 


. course of business with implied consent of other 


partners —Effect—Limitation, if saved. 

Where there wasa running account between the 
plaintiff firm and the defendants and it continued for 
four years and a large number of items were taken 
and payments madefrom time to time: 

Held, that the final amount due was a single debt 
and any payment made wasa payment of the entire 
account. 

Where an endorsement is made and signed by one 
of the partners in the ordinary course of business, 
with . the implied consent of the other partners, he 
does so with authority and the endorsement is suffici- 
ent to save limitation. Direct evidence of authority to 
acknowledge is not necessary. P. Veeranna v. G. 
Veerabhadraswami (1), applied. 


S. O. A, from the decree of the Additional 
District Judge, Lahore, dated February 23 
1934. 

Messrs. Shamair Chand and Jott Sarup, 
for the Appellant. 


Mr. Mehr Chand, for the Respondents. 

Judgment.—Vhe plaintiffs, Messrs. H. 
M. Dayal and Company, sued Lala Ranji 
Das and Shankar Das for Rs. 1,665-5-3. 
The defendants were the proprietors of a 
colliery while the plaintiffs’ firm sells 
machinery, ete., ab Lahore. -The plaintiffs’ 
allegations were that the defendants had 
dealings with the plaintiffs for a long time 
and had taken goods wcrth large amounts 
and made part payment, the suit being for 
the balance due and interest. 

The trial Judge found that the plaintiffs 
were entitled to Rs. 1,460-13-3, this being 
the principal amount due without the 
interest that was claimed.. The learned 
Additional District Judge accepted the 
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appeal on two grounds (1) That it wut 
barred by limitation against the lega. 
representatives of Shankar Das who had 
died pending the suit; (2) That as against 
Raj Pal, the legal representative of Ramji 
Das who had also died during the suit, it 
was barred because he had never beer 
brougkt on the record. 

The plaintiffs have appealed and it is 
urged that as far as Raj Pal, the legal 
representative of Ramji Das is concerned 
the proper course was not to hold that the 


~- sult had abated against him but to return 


the case to thé trial Court for proceedings 
in accordance with the law. The facte 
are that Ramji Das died on November 5 
1930, and the whole of the evidence in the 
lower Court was recorded after that date 
without bringing his legal representative 
on the record. This was pointed out in the 
Court of the District Judge whose order 
was not passed till February 23, 1934. It 
would have been a: futile course on that 
date to return the case to the lower Court 
and I am in agreement with the learned 
Additional District Judge that the suit 
abated as far as the legal representative 
of Ramji Das was concerned. The next 
question is, does it abate entirely? The suit 
was brought against Ramji Das and 
Sankar Das, who are named as defend- 
ants; and the final prayer is for a decree 
against the defendants. Elsewhere in the 
plaint the firm of the defendants is spoken 
of but it is explained that they were pro- 
prietors of the firm. No doubt the drafting 
of the plaint is not precise as it should 
have been, but the suit does not abate 
entirely but may be maintained against the 
legal representatives of Shankar Das. 

The trial Court held that the suit was 


within time by reason of a cheque for 


Rs. 376 issued by third parties in favour 
of the firm Thaker Das Ramji Das. This 


cheque was endorsed by Ramji Das to the 


plaintiff firm on behalf of Thakar Das 
Ramji Das on July 13, 1925. The suit was 
lodged within three years, on July 12, 1928. 
The learned Additional District Judge 
differed from this on two grounds: (1) that 
the payment was not a payment to the 
account as a whole but should be credited, 
in the absence of any specification by the 
debtor, to the earlier items of the account,’ 

I do not agree with this view as far as 
it applies to the present case. There was 
a running account between the plaintiff 
firm and the defendants which began on 
August 22, 1923, and continued until 
April 29, 1927: A large number cf items 
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were taken and payments made from time 
to time. In these circumstances it appears 
to me that the final amount due is a single 
debt and that any payment made is a 
payment tothe entire account. The District 
Judge’s second ground was that Ramji Das 
was not authorised on behalf of the partner- 
ship to acknowledge time-barred debts. This 
matter is concluded by a Full Bench rul- 
ing of the Madras High Court P. Veeranna 
v. G. Veerabhadraswami (1), which lays 
down: l 

“Direct evidence that one of several partners or 
co-contractors had authority to acknowledge liability 
or make payments so as to save limitation as 
against his partners or co-contractors is not necessary, 
but such authority can be inferred from surrounding 
circumstances such as the position of other co- 
contractors or partners". 

In this case the. endorsement was made 
and signed by Ramji Das in the ordinary 
course of business and such an endorse- 
ment was made with the implied consent 
of the other partners. The case’ was con- 


' sidered in the Full Bench ruling of a part- 
ner having signed an acknowledgment in 
| respect of a gambling debt of his own, but 


there is no such allegation in the present 
case. I am therefore of opinion that the 
learned Additional District Judge is wrong 
in holding that the suit is barred by limi- 
tation. I accept the . appeal under 
O. XLI, r. 23, Civil Procedure Code, and 
remand the case to his Oourt, for deci- 
Sion of the other issues involved. Stamp 
on appeal to be refunded; other costs to be 
costs in the cause. This order disposes of 
the cross-objections as to costs. 

N. Appeal accepted, 

(1) 4L M 427; 45 Ind. Cas. 18;A IR 1919 Mad. 


114C; 34 ML J 373; 23M L T 261; (1918) MWN 
285; 7 L W 552 “F B), 
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_ LAHORE HIGH COURT 
First Civil Appeal No. 1680 of 1934 
April 9, 1935 
_ADDISON AND Din MOHAMMAD, JJ. 


Musammat MALAN—-PLAINTIFF 
—APPELLANT 
versus 
MOHAN SINGH AND OTHERS —DEFENDANTS 


—RESPONDENTs. 
Specific Relief Act (I of 1877), s. 49— Person in 


: possession— Right to protect possession through Court 


against trespasser—Proof of possession at time of 
suit—Necessity of —Deed—Instrument void ab initio, 


af can be legalised by ratification, 


A person in possession is considered in law to 
have that legal character or right which is contem- 


plated by s. 42, Specific Relief Act and can protect 


his possession through Oourt 
passer. 


! against a mere tres- 
To claim the full benefit of the law the 
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plaintiff must unequivocally prove that he was it 
possession of the properties at the time of the in- 
stitution of the suit. Ismail Arif v. Mahomed 
Ghaus (1), Ganga Ram v. Secretary of State (2), 
Hanmantrao v. Secretary of State (3) and Ayyappa- 
raju v. Secretary of State (4, relied on. 

If an instrument is void ab initio, there can be 
no ratification of it. An interested party's conduct 
cannot legalise what is illegal and cannot validate 
what was invalid in its very inception. 


Messrs. Jai Gopal Sethi and Harbans 
Singh Bhandari, for the Appellant. 

Messrs. Partap Singh, P. M. Lall and 
I. K. Kaul, for the Respondents. 

Din Mohammad, J.—The dispute in 
this case related to the property of one 
Mool Singh. The plaintiff-appellant Mus- 
ammat Malan sought a declaration that 
she wasthe owner and possessor of the 
properties left by Mool Singh and 
enumerated in the plaint. The defendants- 
respondents Bhat Mohan Singh, Bahi Hari 
Singh and Bhai Man Singh, son of Bhai 
Deva Singh resisted her claim on the basis 
of a will said to have been executed by 
Mool Singh onthe very day of his death 
under which the first two defendants them- 
selves and the father of the third de- 
fendant had been appointed trustees of the 
properties in suit. Her suit having been 
dismissed, she has appealed. 5: 

It is common ground that neither the 
plaintiff nor the defendants are entitled to 
inherit the estate of the deceased. From 
the arguments advanced by the parties, 
the following two points have emerged for 
consideration: 

(a) Whether the will relied upon by the 
defendants is valid? (b) If not, whether 
the plaintiff has any locus standi to ob- 
tain the declaration prayed for? Taking 
the will first, we have no hesitation in 
endorsing the opinion of the Subordinate 
Judge that it is invalid. The evidence 
led by the defendants insupport of the 
execution of the willis most unsatisfactory 
and unconvincing. Dr. Nawab Shah, D. 
W. No.1 has admitted that Mool Singh 
had completely lost his eyesight on ac- 
count of syphilis, that he was suffering 
from erysipelas, that the disease had 
spread all over his face and forehead, that 
it had even attacked his brain, that his 
face was entirely inflamed and that the 
flesh on his face was affected with rot. Jas- 
want Singh, D. W. No. 2, has stated that 
both Mohan Singh and Deva Singh were 
present atthe time the will was written. 
Dayal Singh, D. W. No. 3 is the scribe of 
the will. Hehas also admitted the pre- 
sence of both the above-mentioned trustees 
there and has further stated that Deva 


262 


Singh called him and asked him to pre- 
pare a draft of the will which he did and 
when he read it over to Mool Singh, the 
only words he spoke in reply were “let it 
be written.” It may be mentioned here, 
that the will does not bear the number 
of the scribe’s register and though the 
scribe has stated that it is entered in his 
register, no register has been produced 
to show that this is really so, 

It may also beremarked that although 
Mool Singh was literate, the will does not 
bear his signature but a thumb-impres- 
sion only. The scribe says that he asked 
Mool Singh to place his signature on the 
instrument but Mool Singh replied that 
his thumb-impression would do. This ex- 
planation runs counter to what Jaswant 
Singh has stated inthis connection. Ac- 
cording to him, it never struck anybody 
to secure Mool Singh’s signature and 
that his thumb-impression was taken in 
the ordinary course. The only other per- 
sons who attested the will, besides two of 
the trustees themselves, are Pritam Singh 
and Jiwan Singh. The latter has not been 
produced and the former prints books for 
Mohan Singh and sells them forhim. He 
admits to have been called by Mohan 
Singh and further states that it was Deva 
Singh who was dictating the will and that 
there was no draft from which it was 
being copied. The defendants themselves 
have not gone into the witness-box. Tak- 
ing into consideration the most miser- 
able condition in which Mool Singh was 
found by his medical adviser on that day 
coupled with the facts that he was an 
old man of 65 years, that he died on the 
very day on whichthe will is said to 
have been written, that he was surrounded 
op all sides by the defendants themselves 
and their friends, that the will was writ- 
ten to the dictation of Deva Singh, and 
that it is not entered in the scribe's re- 
gister, it cannot be reasonably urged that 
even if the will was written when Mool 
Singh was alive, it was a free expression 
of his last wishes. His cognitive faculties 
must haveall vanished by that time, his 
power of comprehension must have been 
completely Jost and he could not have 
possessed that degree of understanding and 
reason which is necessary to make a valid 
disposition of one’s property. He could 
neither appreciate the amount of his pro- 
perty at that time nor could he form a 
proper judgment wih respect to the par- 
ties he was .benefiting by the will or the 
persons he was excluding by it. The only 
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irresistible conclusion that can be deduced 
from this state of affairs is that the will 
is a mere waste paper and cannot be 
utilised by the defendants in support of 
their claim. 

The next point for consideration is the 
locus standi of the plaintiff. Counsel for 
the respondents has contended that circum- 
stanced as the plaintiff is, she cannot 
obtain a declaration as contemplated by 
8.42, Specific Relief Act. We do not 
agree with him there. The defendants be- 
ing mere trespassers, if the plaintiff can 
prove that she is holding any property of 
Mool Singh she will be legally entitled 
to claim a declaration to that extent. 
The law onthe subject is contained in 
Ismail Arif v. Muhammad Ghaus (1) 
Ganga Ram v. Secretary of State (2), Han- 
mantruo v Secretary of State (3) and 
Ayyapparaju v. Secretary of State (4). 
In Ismail Ariff v. Muhammad Ghous (1), the 
cause of bringing the suit was stated in 
the plaint to be that all the tenants of 
the property had attorned tothe plaint- 
iff and paid rent to him except four who, 
at the instigation of the defendant, had 
refused to recognise the plaintiff's title. 
and alleged in ccllusion with him that the 
land had been dedicated to religious and 
charitable purposes, and the plaint pray- 
ed fora declaration that the plaintiff was 
the sole and absolute owner of the land 
and that the defendant had no sort of 
right, title or interest therein, and for 
an injunction and damages. The plaintiff 
in that case had received possession and 
had it when the suit was brought. Their 
Lordships of the Privy Council held that 
lawful possession of land was sufficient 
evidence of right as owner, as against a 
perscn who had no title whatever, and 
who was a mere trespasser, and conse- 
quently the former could obtain a dec- 
laratory decree, and an injunction res- 
training the wrong-doer. 

In Ganga Ram v. Secretary of State (2) 
the plaintiff who was in possession of 
certain land had sued for a declaration 
that the defendant had no title to it and 
that it belonged to him. At the trial 
both the plaintiff and the defendant failed 
to prove any titleto the land, but the 
plaintiff proved, that he had been for ten 
years in possession and had built a shed 
on it. It was held on the authority of 

(1) 20 O 834; 20 I A 99; 6 Sar. 305 (P 0). 

(2) 20 B 798. 


(3) 25 B 287; 2 Bom. L R 1111. 
NG 37 M 298; 25 Ind, Oas, 894; AI R 1915 


Mad. 
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the Privy Council judgment referred to 
above that the plaintiff was lawfully entitl- 
ed to possession of the land in suit and 
to the shed thereon. 

In Hanmantrao v. Secretary of State 
(3), Jenkins, C. J., and Ranade, J. held 
that the plaintiffs’ possession, which was 
not shown to have wrongfully originated, 
was good against the whole world except 
a person who could show better title, that 
the - burden of proving such title lay upon 
the defendant and thatas he had failed 
to prove it, the plaintiffs were entitled to 
the declaration sued for. In Ayyapparaju 
v. Secretary of State (4), it was remarked 
by Abdur Rahim, J. that a person in 
possession of land even though for less 
than 12 years would, under s. 42, Specific 
Relief Act, be entitled to a declaration 
that he was in lawful possession as against 
a wrong-doer who interfered with his 
possession. It follows from the above 
analysis of the authorities that a person 
in possession is considered in law to have 
that legal character or right which con- 
templated by s. 42, Specific Relief Act 
and can protect his possession through Court 
against a mere trespasser. In these cir- 
cumstances, we are of the opinion that the 
plaintiff was competent to institute the 
suit if she could show that she was in 
possession of the properties in suit at the 
time it was instituted. 

Unfortunately for the plaintiff, she has 
not been able toprove definitely that she is 


in possession of any of the properties 
enumerated inthe plaint. She has merely 
contented herself by placing a few rent 


deeds onthe record without making any 
attempt to prove them in proper manner 
and this cannot possibly constitute legal 
proof in her favour. Mere vague assertions 
of her own witnesses or indefinite state- 
ments made by the defendants’ witnesses 
can be of noavailto her. To claim full 
benefit of the law as enunciated above 
she must unequivocally prove that she was in 
possession of the properties at the time 
of the institution of the suit, and as she 
has failedto do so, we are constrained to 
hold that on the present record she cannot 
succeed. 

Before we close, we must advert to one 
aspect of the case which the Subordinate 
Judge wrongly developed to nonsuit the 
plaintiff. Having found that Mool Singh 
had no disposing mind and thatthe will 
on that account was invalid, he dismissed 
the plaintiff's suit onthe ground that by 
accepting some paymentfrom the trustees 


on account of the legacy bequeathed to 
her under the will and of the funeral 
expenses incurred by her on Mool Singh's 
death, she ratified the will and was thus 
estopped from contesting it. This posi- 
tion is obviously wrong. If an instrument 
is void ab initio, there can be no ratifica- 
tion of it. An interested party’s conduct 
cannot legalise what is illegal and cau- 
not validate what was invalid in its 
very inception. We need not discuss this 
matter further as Counsel for the respond- 
ents has very wisely refrained from tak- 
ing this position. 

We dismiss this appeal, but under the 
peculiar circumstances of the case, leave 
the parties to bear their own costs. We 
expre:s no Opinion asto where the estate 
rests at present nor are we called upon 
to decide whether in the event of Mool 
Singh’s dying without heirs the estate has 
escheated tothe Crown. 

N. Appeal dismissed. 
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Section 122 (1) of the ©. P. Land Revenue Act 
declares that the land revenue assessed on land 
shall be a first charge on the estate ‘to which it 
relates anda speedy remedy for its recovery is 
specifically provided for in ss, 128 and 157 of the 
Act. Where there is no allegation or proof that the 
sale of land held under ss, 128 and 157 was 
directed to be held not to be frea of previous 
incumbrances, the sale must be held to be one free 
of prior incumbrances_ 

|Oase-law discussed. | 

The object of r.1(2) of O. XXIII of the Civil 
Procedure Code isnot to enablea plaintiff, after he 
has failed to conduct his suit with proper care and 
diligence and after his witnesses have failed to 
support his case, to obtain an opportunity of com- 
mencing the trial de novo in order to avoid the result 
of his previous misconduct of the caseand soto 
prejudice the opposite party. Singhai Rajilal v. 
Kanhai (12), applied 

F. ©. A. against the decree of the Second 
Sub-Judge, lst Class, Raipur, in Civil Suit 
No. $1 of 1929, dated December 23, 1930. 
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Messrs. M. B. Kinkhede, R. B., and D. W. 
Kathale, for the Appellant, 

Mr. D. N. Chowdhry, R. B., for the Res- 
pondent. 

Judgment —The facts necessary for 
the disposal of the present appeal are 
shortly these. One Kamtanath deceased 
and his three sons, who are the firat three 
defendants, borrowed Rs. 5,725 from the 
plaintiff, on December 4, 1925, and exe- 
cuted in his favour a mortgage by conditio- 
nal sale of their Re. 0-4-0 proprietary inter- 
est in Mouza Partewa inthe Mahasamund 
Tahsil of the Raipur District. The suit, 
out of which this appeal arises, was filed 
by the plaintiff in the Court of the First 
Class Subordinate Judge, Raipur, tc recover 
Rs, 8,337-1 3 on the foot of the afore- 
said mortgage. The fourth defendant, 
Parmanand, wasimpleaded on the allega- 
tion that be was in possession of Re. 0-2-8 
of the mortgaged village share having pur- 
chased the same ata Civil Court auction. 
The fifth defendant was impleaded on the 
ground that he had similarly purchased 
at a Court auction the remaining Re. 0-1-4 
share. 

The case procesded ex parte against the 
first defendant and the second defendant 
admitted the claim. The third defendant, 
who was a minor at the date of the exe- 
cution of the mortgage deed, denied the 
mortgage and pleaded that as the mott- 
gaged propeity was ancestral and the 
debt was not for legal necessity it was 
not binding on his 4th share. The fourth 
defendant asserted that, as he had pur- 
chased the Re. 0-2-8 share at a revenue sale 
held for the recovery of the arrears of 
land revenue due in respect of the Re. 0-4-0) 
‘share, his purchase was free from all in- 
cumbrances including the mortgage in suit 
and, therefore, the mortgage deed was in- 
operative against the share of the village 
in his possession. The ffth defendant 
pleaded that as some of the mortgaged 
fields were sir at the date of the mortgage, 
the transaction was void as the document 
could not be said to have been validly 
registered. 


Beyond pleading ignorance of the cir- 
cumstances under which the fourth defend- 
ant became the purchaser of the e, 0-2-8 
share in the village, the plaintiff did not 
in any way suggest or specilically assert 
that the revenue sale at which this defend- 
ant purchased the share, contravened any 
rules framed. under s. 128 of the G. P. 
Land Revenue ‘Act so as to render it inope- 
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rative as a sale free of previous incum- 
brances under s. 138 ofthe Act. 

The trial Court found that out of the 
total consideration of the mortgage Rs. 3,345 
only were binding on the third defendant's 
4th share in the mortgaged property for 
the reason that they were borrowed to pay 
off the antecedent debts of his father. It 
also found that none of the mortgaged 
fields was khudkasht at the date of the 
mortgage which, therefore, validly admitted 
to registration. A preliminary decree for 
foreclosure was ultimately passed against 
all the defendants, excepting the fourth 
defendant, for Rs. 7,985-11-0 and against 
Re ( -1-4 share of Mouza Partewa only. The 
third defendant was allowed to redeem 
his share on payment of Rs. 4,€53-4-0. As 
against the fourth defendant and the Re.0-2-8 
share in his possession, the suit was dis- 
missed on the finding that the said share 
was sold by the Collector under ss. 157, 
128 (f) and 138 of the C. P. Land Reve- 
nue Act free of all incumbrances. 

It is against that part of the decree 
dismissing his claim against the fourth 
defendant that the plaintiff has filed the 
present appeal on the only ground that 
the lower Court erred in holding that the 
sale of the Re. 0-2-8 share by the Collector to 
this defendant was free of all incumbran- 
ces. The finding of the lower Court on 
issue No. 3 (a) that the fourth defendant 
had purchased the Re. 0-2-8 share at a reve- ° 
nue sale held for the recovery of arrears of 
land revenue under ss. 158 and 128 (f) of 
the O. P. Land Revenue Act was not 
challenged in the grounds of appeal. 

The question for decision in the pre- 
sent appeal is, therefore, one of law only. 
The contention of the learned Counsel for 
the appellant is that the words “as if it 
were an arrear of landrevenue” contained 
in sub-s. (3) of s. 157 of the 0. P. 
Land Revenue Act have reference solely to 
procedure and was not intended by the 
Legislature to import the operation of 
s. 138 (1) of the said Act and, therefore, 
the purchase of the Re. 0-2-8 share by the 


_ fourth defendant at the revenue sale was 


not free of the plaintiff's mortgage. Re- 
liance was placed for this contention on 
Kamachandra v, Pttchat Kanni (1), Chin- 
nasami Mudah v. Tirumalai Pillai (2), 
Kadir Mohideen Marakkayar v. Muthu- 
Krishna Ayyar (3), [brahim Khan Sahib v, 


(1) 7 M 434, 
(2) 25 M 572. 
(3) 26 M 230; 12 ML J 368, 
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Rangasami Naicken (4), Muthusamier v. Sree 
Sreemethanitht Swamiyar Avergal (5), R. M. 
V. V. M. Chettyar Firm v. Subramaniam 
(6) and Abdur Rauf Chowdhury v. N. P. 
L. S. P. Chettyar Firm (7). All these 
caseg are, however, easily distinguishable 
on facts from the present one and the 
principle on which they were decided can- 
not, therefore, be held applicable to the 


. decision of the present case. 


In the case of Ramachandrav. Patohan 
Kanni (1) the land was sold for arrears 
due by an Abkari renter under the pro- 
visions of ss. 10 of the Abkari Act 


' (Madras Act IIL of 1-64) which permitted 
' the arrears to be recovered in like man- 


ner as for the recovery of arrears of land 
revenue under the provisions of the Reve- 
nue Recovery Act (Madras Act II of 1861), 
ss. 42 and 52, whereof practically corres- 
pond with ss. 1:8 (1) and 157 of the ©. P. 
Land Revenue Act (Act II of 1917). The 
question for decision was if ss. 42 and 52 
of the Revenue Recovery Act applied to 
sales held for arrears of Abkari revenue 


and the answer was in the negative on the 


' ground that the expression “in like manner 


as for the recovery of arrears of land 
revenue” in the Abkari Act referred to 
procedure only. The facts in Ibrahim 
Khan Sahib v. Rangaswami Naicken (4) 
were identical with those of Ramachandra 
v. Pitchai Kanni (1). 

. In Chinnasami Mudal v. Tirumalai 
Pillai (2), it was held that a sale of land 
held for the recovery of an advance made 
under s.7 (1) (a) of the Land Improve- 
ment Loans Act (Act XIX of 1883) did 
not attract to itself the provisions of s. 42 
of the Madras Revenue Recovery Act. The 
same view was taken in Kadir Mohideen 
Marakkayyar v. Muthukrishna Ayyar (3) 
which was a case of the sale of land for 
recovery of income-tax and also in Muthu- 
samber v. Sree Sreemethantthi Swamiyar 
Avergal (5) where the land was sold for 
realization of road cess. It is clear that 
in not one of these cases were the ar- 
rears due declared by the Legislature to 
be a first charge upon the land which was 


_ sold for recovering them. 


In R. M. V.V. M. Chettyar Firm v. M. 
Subramaniam (6) it was held that s. 194 of 
the City of Rangoon Municipal Act (Burma 

(4) 28 M 420. 


(5) 38 M 356; 19 Ind. Cas. 694; 13 ML T 498; (1913) 
M W N 5x1: 25M L J 393. 
958: A I R 1927 


(6) 5 R 458; 105 Ind. Cas. 
Rang. 289. 

(1) 7R113 117 Ind, Oas. 575; A I R 1929 Rang, 
175. 
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Act VI” of 1922), which empowers the 
Corporation to recover the arrears of its 
taxes and other dues “as if they were 
arrears of land revenue”, did not mean 
that ss. 46 and 48 of the Burma Land and 
Revenue Act apply to all Municipal sales 
so as to confer on the auction-purchaser 
in every case a title free from incum- 
brances and that these sections doonly 
apply to cases where the dues to the 
Municipality are in the nature of land 
revenue or land rate in lieu of capitation- 
tax. It was further held so far as “property 
taxes’ as defined in s.80 of the City of 
Rangoon Municipal Act are concerned, it 
is open to the properly authorised officer 
of the Municipality to direct the recovery of 
arrears in the manner prescribed by ss. 46 
and 47 of the Burma Land and. Revenue 
Act and that in the case ofonly sucha 
sale the provisions of s. 48 of the Act will 
apply. To the same effect is the decision 
in Abdul Rauf Chowdhury v. N.P. L §. P. 
Chettyar Firm (7). 

For the respondent it was urged that 
when s 122 (1) ofthe ©. P. Land 
Revenue Act declares thatthe land revenue 
assessed on land shall be a first charge 
on the estate to which it relates and a 
speedy remedy for its recovery is specifical- 
ly provided for in ss. 125 and 157 of the 
Act, any sale af land held under those 
sections must attract to itself the provisions 
of s. 198 ibid, unless the Deputy Commis- 
sioner in ordering the sale otherwise directs. 
It was, therefore, contended that in the ab- 
sence of any allegation or proof that the sale 
of the Re, 0-2-5 share was directed to be held 
not tobe free of previous incumbrances the 
lower Court's finding that it was sold free of 
incumbrance was correct and should be 
upheld. In my opinion this contention 
appears to be sound. 

Under s.122 (1) of the ©. P. Land 
Revenue Act (II of 1917) “the land revenue 
assessed on an estate, mahal or land and 
any sum payable under a sub-settlement 
shall, notwithstanding any partition, be a 
first charge on the estate, mahal or land 
to which it relates.” Section 125 of the Act 
states: — 

“If any sum payable under a settlement or sub- 
settlement or otherwise under an assessment made 
under this Act is not paidon or before the date 
on which it is payable under s. 124, such sum 
shall be deemed to be an arrear, and all the 
persons with whom such settlement or sub 
settlement or assessment was made, their repre- 
sentatives and assigns shall thereupon become 
jointly and severally liable for such arrears and 


shall be deemed to be defaulters within the meaning 
of this Act.” 
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Exhibits 4-D-1 and 4-D-5 prove, and the 
fact was not denied in the pleadings or 
before me in the course of the arguments, 
that the land revenue assessed upon the 
Re. 0-4-0 mortgage share for 1925-26 
and 1926-27 was not paid by 
the proprietors to the fourth defendant 
for payment to the Government on the due 
date and that in consequence of this 
default the latter, as the lambardar of the 


village, had to pay the revenue for the’ 


entire village including that for the Re. 0-4-0 
share of the defaulters. It, therefore, 
follows that the aforesaid arrears of land 
revenue were a first charge upon the Re, 0-4-0 
mortgage share. 

Under s. 128 (f) of the ©. P. Land 
Revenue Act an arrear as aforesaid could 
be recovered by the Revenue Authorities 
“by selling such estate, mahal or land, or 
the share or land of any co-sharer who has 
not paid the portion of the land revenue 
which, as between him and the other 
co-sharers, is payable by him”. In 
Manoharlal v. Kanhaiyalal (8) where a 
lambardar of a patti did not pay the land 
revenue for that patti to the Sadar 
lambardar who paid the entire land revenue 
for the village to the Government and sued 
to recover the amount of the land revenue 
which he had paid forthe patti by sale 
of the patti, it was held that. by his payment 
of the land revenue to the Government, the 
plaintiff was subrogated to the rights of 
the Government and could enforce those 
rights by sale of the patti. 

The fourth defendant in the present 
case then had either of the two following 
courses open to him by law to recoyer the 
arrears due on the Re. 0-4-0 mortgage share 
which he had paid to the Government:— 

(1) by filing a civil suit for sale of the 
Re. 0-4-0 share, 

or (2) under e. 157 (1) by applying in 
writing to the Deputy Commissioner to 
recover the amount “on his behalf”. 

The appellant admittedly chose the 
latter alternative, and when his application 
was accepted, the Revenue Authorities 
proceeded to and did recover the amount 
under sub-s, (3) of 
Land Revenue Act “as if it were an 
arrear of land revenue” by selling, under 
s. 128 (f) of the Act, the Re. 0-2-8 share out of 
the Re. 0-4-0 mortgage share in respect of 
which the arrears were due. As pointed out 
by the lower Court, this sale, according to 
Ex. 4-D-], was held by the Revenue Officer 


(8) 28 NL R 214; 140 Ind. Ons. 532: AI R 1932 
Nag. 17; Ind, Rul. (1933) Nag. 2, i 
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“free of all incumbrances.” Even if it 
were not so expressly stated in the 
order-sheet, in the absence of any proof 
that the Revenue Authorities ordered the 
Bale to be held otherise, it should be 
presumed under s. 13% (1) ibid that the 
sale of the Re. 0-2-8 share was free of all 
incumbrances including the present mort- 
gage... i 

Reliance was also placed for the respon- 
dent on the Secretary of State for India in 
Council v. Pisipati Sunkarayya (9), 
Sankaran Nambudripad v. Ramaswami 
Ayyar (10)and The Secretary of State for 
India v. Harinath Bikaji Baxi (l1). In 
Secretary of State for India in Council v. 
Pisipati Sunkarayya (9) it was held that 
the -provisions of `s.42 of the Madras 
Revenue Recovery Act are not confined 
to land on which arrears become due but 
extend to any land belonging to the 
defaulter. < In Sankaran Nambudripad v. 
Ramaswami Ayyar (10) it was held thata 
sale of land under s. 7 (|) (c) of the Land 
Improvement Loans Act (XIX of 1883) to 
recover the loan is free of all prior incum- . 
brances for the reason that the Legislature 
declares.such a loan to be a first charge 
upon the land for the improvement of 
which it is advanced. The principle 
enunciated in this case was approved and 
followed by this Court in The Secretary of 
State for India v. Harinath Bikaji Baxi 

l1). . 
i on the reasons set forth above I uphold 
the finding of the lower Court that the 
purchase by the fourth defendant of the 
Re. 0-2-8 share at the revenue sale was free - 
of the plaintiff's mortgage. I, therefore, 
confirm the dismissal of the plaintiff's 
suit as against the fourth defendant and 
the Re. 0-2-8 share in his possession and 
dismiss this appeal with costs. 

At the conclusion of the arguments the 
appellant's Counsel put in an application 
praying : 

(1) that he may be allowed to take a fresh 
ground of appeal raising the question that | 
no previous sanction of the Deputy 
Commissioner having -been obtained to the 
sale of the Re. 0-2-8 share as required by r. G 
(XIV) and (XV) framed under s. 123 of the 
C. P. Land Revenue Act, the purchase of 
the share by the fourth defendant was nol. 
free of the previous incumbrances, 

(9).34 M 493; 8 Ind. Cas. +14; 8 M LT 323; (1910) 
MW N 722; 20M L J 794. 

(10) 41 M 691; 47.Ind. Gas 301;8 L W 12:23 ML 
T 346: 34M LJ 446. . 

(11) 26 N L R. 340; 122 Ind. Oas. 376; Ind. Rul. (1930) 
Nag. 152; A I R 1930 Nag. 195. 
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or (2) that the case may be remanded if 
for any reason the Court declines to grant 


the permission to raise thenew ground of- 


appeal, 

or (3) that the appellant be permitted to 
withdraw the suit with liberty to bring a 
fresh one against the fourth defendant 
only. 
. This application was stoutly opposed by 
the Counsel for the respondent for reasons 
set forth in his written statement. . 

At one stage of the arguments it was 
brought to my notices that as the certified 
copies of the entire proceedings of the 
Revenue Court in connection with the sale 
of the Re. 0 2-3 share were not filed by the 
parties in the lower Oourt,the revenue records 
themselves should be sent for by this Court. 
They were ac:ordingly requisitioned, It 
was, however, reported py the Deputy 
Commissioner that the records were 
eliminated and were not available. As the 
final order on the revenue side was passed 
somewhere in June 1928, under the rales, 
these records must have been eliminated in 


June 1931 some.two months after the filing 


of the present appeal. 

As already noticed before, neither in the 
pleadings in the lower Court nor in the 
grounds of appeal to this Court did the 
plaintiff raise the question of fact which 
he now wishes to urge at this late stage of 
the case. In view of the fact that the re- 
venue records are eliminated it has become 
impossible to ascertain the truth or other- 
wise of the appellant’s belated allegation 
of fact. It is, therefore, clear that neither 
ofthe first two prayers can be granted 
without grave prejudice to the respondent. 

Neither can the third prayer of the 
withdrawal of the suit be granted inthe 
present case. In Singhai Rajilal v. Kanhai 
(12) it was held that the object ofr. | (2) 
of O. XXIII, of the Civil Procedure Code 
is not to enable a plaintiff, after he has 
failed to conduct his suit with proper care 
and diligence and after his witnesses 
have failed to support his case, to obtain an 
opportunity of commencing the trial de novo 
in order to avoid the result of his previous 
misconduct of the case and so to prejudice 
the opposite party. These observations 
apply with full force to the present case. 
I, therefore, reject the application. 


N. Application rejected. 
(12)18 N L R 30; 61 Ind. Cas. 58L: A I R 19:22 
Nag, &4, 
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OUDH CHIEF COURT 
First Civil Appeal No. 108 of 1933 
August 20, 1935 
SRIVASTAVA AND Z1A-UL-HASAN, JJ. 
GAPPOO SINGH AND ANOTHER—. 
PLAINTIFFS— A PPELLANTS 
Versus 
HAR CHARAN AND ANOTHER — DEFENDANTS 
— RESPONDENTS 
Limitation Act (IX of 1908), 3 14—Case pending 
in wrong Court due to mistake of Court—Right of 
plaintiff to benefit under 3. 14—Contract Act (IX of 
1872), s. 24—Transfer of Property Act (IV of 1882), 
s. 6 (h)—Contract and transfer in pursuance of 
contract—Distinetion—Transfers under Transfer of 
Property Act—S. 24, Contract Act, if applies—M ort- 
gage ofexpectancy and ancestral share—Mortgace, 


af invalid—Consideration—Acknowledgment that 
consideration hus been paid- Conclusiveness of 
acknowledgment, 


Where it is on account of a mistake more on the 
part of the Court than through any fault of the 
plaintifis that the case remained pending in the 
wrong Court, the plaintiff is entitled to the benefit 
of s 14, Limitation Act. 

There is a clear distinction between 
or contracts and transfers in pursuance of those 
contracts, and while agreements or Contracts 
are governed by the provisions of the Oontract Act 
it is the provisions of the Transfer of Property Act. 
and not of the Contract Act which must apply to 
contracts after they have matured into transfers 
under the Transfer of Property Act. Section 24 
Oontract Act, does not apply to transfers under the 
Transter of Property Act. Dip Narain Singh v, 
Nageshar Prasad (3), relied on, [p 270, col. 1.3 

Where it is not only an expectancy which 18 mort- 
gaged but elso the ancestral share ofthe mortgagor 
it TaT be said that the entire transaction is in-. 
valid. 

An acknowledgment ina deèd that the considera- 
tion has been paid is conclusive against the execut- 
ant and where the document contains an acknow- 
ledgment of the receipt of the consideration, this ig 
strong prima facie evidence that the consideration 
has been actually received and is evidence not only 
against the mortgagors but also against persona 
claiming under them subsequent to the date of the 
mortgage. Ehtisham Ali v, Jamna Prasad (5) and 
Babu v. Sita Ram. (6), on relied [p. 271, col. 2.) 

F.C. A. against the order of the Addi- 
tional Sub-Judge of Gonda, dated August 31, 
1933. 


Messrs. M. Wasim and Khaliquezaman 
for the Appellants. 
Mr. M. L. S. Misra, for the Respondents. 

Judgment.—This is the plaintiffs’ ap- 
peal in a suit for foreclosure of a mort- 
gage dated January 30, 1919, executed by 
Har Charan, respondent No. l, and his 
nephew Goge, father of Faqire, respon- 
dent No. 2, in favour of the plaintiffs 
Gappoo Singh and Munnu Singh for a 
sum of Rs. 10,009. The Property mort- 
gaged consisted of a four annas share in 
each of the villages of Gauria and Silhrj 
and interest was stipulated at the rate 
of ten annas per cent. per month com- 
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poundable yearly. The plaintiffs claimed 

recovery of Rs. 23,773-7-0. 

The suit was contested by both the defen- 
dants and on the pleas raised by them 
the following issues were framed by the 
trial Court : 

1.(a) Is the deed in suit genuine ? 

(b) Is the mortgage deed in suit ficti- 
tious and without any consider- 
ation as alleged by the defendants 
in para. 10 of their written state- 
ments ? 

2. Is the rate of interest hard and 

penal ? 
ð. Was the same obtained by undue 
influence as alleged by the de- 

fendanits Nos. 1 and 2? 

Is the suit within limitation ? 

. Was the signature of Goge obtained 
on the deed in suit under the 
influence of intoxication as al- 
leged by defendant No. 2? 

a issue was struck off later 
on). ; 

. (a) Is the property in suit ancestral 
property of the mortgagors and 

_ defendant No. 2 as alleged ? 

(b) If so, is the deed binding on second 
defendant as well ? 

7. To what relief are the plaintiffs 
entitled ? 

R. Was defendant No. 2 born before the 
date of the deed in suit, as alleged ? 

j Or kad he no right to challenge 

it as alleged by the plaintif ? 
9, Were the plaintiffs conducting this 
case in good faith and due di- 
ligence without knowing that 
Pandit Bansidhar Saheb had no 
pecuniary jurisdiction to try it? 

The Court below, the learned Additional 
Subordinate Judge of Gonda, decided 
issues Nos. 2, 3, 4, 8 and 9 in favour of 
the plaintifs. On issue No, 1 he held that 
the mortgage deed was genuine but that 
only a sum of Rs. 872 passed as con- 
sideration. His finding on issue No. 6 
was that the property mortgaged by 
Goge was ancestral and that defendant 
No. 2 as well as defendant No. 1 were 
liable to the extent of Rs. 872 and 
interest. On these findings the plaintiff- 
-appellants were given a decree for fore- 
closure of the property in suit in lieu 
of Rs. 872 and interest at the stipulated 
rate. 

The plaintiffs bring this appeal and the 
question that arises for determination is 
how far the mortgage deed in suit waa 
genuine and for consideration. 


ai 


co n 
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The respondents have filed cross-objec- 
tions against the findings of the Court 
-below on the issues which were decided 
against them and on these cross-objections 
a number of questions arise for deter- 


mination. We propose to deal with the 
croas- objections of the respondents 
first. 


To take up the question of limitation. 
This question arose in the following 
manner. The plaintiffs filed their suit in 
the Court of the Subordinate Judge of 
Gonda on January 26,1931. After some 
time it was transferred to the Oourt of 
the Additional Subordinate Judge and 
there it remained pending up to March 
sl, 1932. It so happened that the then 
Additional Subordinate Judge, Mr. Bansi- 
dhar, was empowered to try suits up to 
the valuation of Rs. 10,000 only, but this 
fact escaped the notice of the Court as 
well as of the parties and it was only on 
March 31, 1932, that Mr. Bansidhar ordered 
the plaint to be returned to the plaintiffs 
for presentation to the proper Court. Tt 
was again presented to the Subordinate 
Judge of Gonda on April 11, 1932, on 
which date the plaint was actually re-- 
turned to the plaintiffs’ Pleader by the 
Office of the Additional Subordinate 
Judge. As the mortgage deed provided 
for re-payment of the mortgage money in 
a year, limitation for the suit ordinarily 
would have expired on January 30, 1932, 
but the plaintiffs while re-presenting 
their plaint on April 11, 1932, claimed the 
benefit of s. 14 of the Indian Limitation 
Act and sought an amendment of the 
plaint so as to add a paragraph claiming 
the exemption and mentioning the cir- 
cumstances in which it was claimed. This 
amendment was allowed and the Court 
below was of opinion that the period of 
about six and a half months during which 
the suit remained pending in the Court 
of Mr. Bansidhar and during which the 
plaintiffs were prosecuting their case with 
due diligence should be added to the 
ordinary period of limitation, As the 
addition of this period would extend 
limitation up to about the middle of 
July, 1932, the Court held that the suit 
having been re-instituted on April 11, 1932, 
was within time. 

Exception was taken to the Court below 
allowing the amendment of the plaint and 
it was argued on the authority of some 
cases that no amendment should have 
been allowed to defeat a valid defence 
on the law of limitation but we fail to 
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. gee how the amendment allowed by the 
Court below in order to let the plaintiffs 
plead exemption from the ordinary rule of 
limitation can be said to have defeated the 
-defendants’ plea on the law of limitation. 
The defendants were in fact allowed to 
raise the plea of limitation and to argue 
it in spite of the amendment. The res- 
pondent can, therefore, have no real 
grievance on account of the amendment 
of the plaint referred to above. 

On the question of limitation proper, it 
was said that the plaintiffs could not be 
said to be prosecuting their case with 
due diligence in the Court of Mr. Bansi- 
dhar as thev or at least their Pleaders 
ought to have known that the pecuniary 
jurisdiction of that officer extended up to 
Rs. 10,000 only. We cannot agree with 
this view also. It was on account ofa 
mistake more on the part of the Court 
that through any fault of the plaintiffs 
that the case remained pending in the 
Court of Mr. Bansidhar and we think that 
the learned Subordinate Judge was right 
in extending the benefit of s. 14 of the 
Limitation Act to the plaintiffs. 

The pleas that Goge was made to 
execute the mortgage deed in question 
through undue influence and in a state 
of intoxication, though raised in the 
cross-objections were not pressed before 
us and it is not necessary to say any- 
thing about them. 

The next question is about the date of 
the birth of Faqire, respondent No.2. The 
Court below held that he was born in 
1923, that is, several years after the 
execution, by his father, of the mortgage 
deed in suit. On this point the learned 
Subordinate Judge has relied on Ex. 15 
and the evidence of P. W. No. 3 Mahabir 
Prasad as against the oral testimony of 
three witnesses produced by the defen- 
dants. Ex. 15 is a copy of the scholars’ 
register of the schol at Asarna to which 
Fagire was admitted on July 25, 1929, 
It gives the age of the boy as six years. 
Mahabir Prasad is the teacher who made 
the entry in Ex. 15 and states that the 
details given in the register weresupplied 
to him by the boy's father Goge himself. 
The three wilnesses produced by the 
respondents were Musammat Phnlbasi, 
D. W. No.1, Gur Das D. W. No.2 and 
Bhabhuti D. W. No. 3. Musammat Bhul- 
basi besides being Faqires own mother 
is not at all a reliable witness. She 
denied that’ Faqire ever read in the 
Asarna school though at another time she 
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had stated in Court that ber son did 
read in the Asarna school but only for a 
short time. Gurdas stated that Faqire 
was born fifteen years ago and claimed 
to remember this as his own son was 
he could not 
say when his other six sons were born. 
The last witness Bhabhuti is also a re- 
lation of the defendants and cannot be 
relied upon. We are of opinion that 
the Court below was right in its finding 
that -Faqire was born in 1923. 

A point that was greatly stressed before 
us, though it does not appear to have 
been taken in the Court below, was that the 
consideration for the mortgage deed (Ex. 1) 
was unlawful and that therefore the 
mortgage was void and ineffectual. This 
plea is based on the fact that the mort- 
gage deed in question was executed in 
lieu of two previous mortgage deeds 
(Exs. 3 and 4 dated February 1 and 2, 1916, 
respectively) by both of which Har Charan 
purported to mortgage the four annas 
share in each of the villages Gauria and 
Silhri which he expected to get on the death 
of his cousin Ram Charan’s widow, Mus- 
ammat Indrabasi. It was argued that as 
a transfer of an expectancy was prohi- 
bited by s. 6 (a) of the Transfer of Property 
Act, the consideration for the mortgage in 
question was unlawful and the mortgage 
consequently void; and in support of this 
plea the learned Counsel for the respondents 
has relied on the cases of Har Prasad Ti- 


wari v. Sheo Gobind Tiwari IL R 44 All 


485 (1), Suraj Narain v. Sukhu AhirI LR 
51 All. 164 (2), Dip Narain Singh v. Na- 
geshar Prasad I. L.R. 52 All. 338 (3) and 
Mohammad Muzeafar Husain v. Madad 
Ali, 15 Rev. Dec. 351 (4). 

The first of these cases is not muchin 
point as what was held in it was that a 
mortgage ofan occupancy holding being 
void in its entirety, itis not open to the 
mortgagee to sue for money decree on the 
basis ofa personal covenant to pay contain- 
ed in such mortgage and that the transfer 
of an occupancy holding is not only 
prohibited by law but is also against 
public policy. 

In the caseof Suraj Narain v. Sukhu 

(1) 44 A 486; 67 Ind. Cas. 793;20 A L J 318; Al 
R 1922 All. 131. 

(2) 51 A164; 112 Ind. Cas.159; AI R 1928 All. 
440; 26 ALJ 1024 (E B). 

(3) 52 A 338; 122 Ind, Oas. &72; (1930) ALJ 45; 
a 1930 All. 1; Ind Rul. (1980) All. 328; 14 RD 46 
a 15 Rev. Dec. 351; 132 Ind. Cas. 543;8 O W N 
ta AIR 19031 Oudh 309; Ind. Rul, (1931) Oudh 


270 
Ahir L L. R. 51 All. 164 (2), 
‘the ` question was whether or nota 


‘Suit on a bond executed by a minor after 
attaining majority in lieuwof a previous 
bond executed while he wasa minor was 
maintainable under s. 20 of the Contract, 
Act. This case is also therefore beside 
the mark. 

In the third case, namely, Dip Narain 
Singh v. Nageshar Prasad I, L. R. 
02 All. 338 (3), the question 
was whether a mortgage of occupancy.plots 
coupled with thatof some zemindari land 
was totally void and the decision by all the 
Judges constituting the Full Bench was 
that it was not. This case, far from help- 
ing the respondents, goes against them as 
we Shall presently show. 

The case of Mohammad Muzzafar Husain 


v. Madad Ali 15 Rev. Dee, 351 
(4), was also one of a mortgage 
of an ex-proprietary tenancy. At page 


353* the learned Judges who decided that 
case made thefollowing remark : 

“In the present case the mortgage transaction 

of the ex-proprietary tenancy land is clearly in 
contravention of the provisions of s.7-A, sub-s. (3) 
of the Oudh Rent Act, 1886, and therefore un- 
lawful within the meaning of s. 23 of the 
Indian Contract Act, 172, and by virtue ofa, 24 
of the same Act, the consideration for this mort- 
gage transaction is also unlawful. The result is 
that the whole transaction is void.” 
This remark does not apply to the present 
case for reasons that will shortly follow but 
so far asthe applicability of provisions of 
the Indian Ooniract Act to mortgage 
transactions is concerned, we must, with due 
deference to the learned Judges, differ from 
the view expressed by them in this remark. 
ILappears to us that there is a clear 
distinction between agreements or contracts 
and transfers in pursuance of those contracts, 
“and that while agreements or contracts are 
governed by the provisions of the Contract 
Act, itis the provisions of the Transfer of 
Property Act and not of the Contract Act 
which must apply to contracts after they 
have matured into transfers under the 
Transfer of Property Act. Thisis clearly 
evidenced by cl. (h) of s. 6 of the 
Transfer of Property Act which runs as 
follows : 

“No transfer can be made — 

(1)- in so far as-it is opposed to the nature 

of the interest affected thereby, or 

(2) for an unlawful object or consideration 

within the meaning of 8. 23 of the Indian 

. Contract Act, 1872, or 

(3) to a person legally 

transferee. . 

If the provisidns of the Indian Contract 


*Page of 15 Rev, Dec-—| Hd]. 
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Act were generally applicable to transfers . 
of immovable property, there was no need 
for the Legislature 10 insert this provision in 
the Transfer of Property Act. We entirely 
agree with what Mr. Justice Sulaiman of. 
the Allahabad High Court said in the case 
of Dip Narain Singh v. Nageshar Prasad 
I. L. R. 92 All. 338 (3), namely : 

“There can be no doubt that there is a clear 
distinction between a contract which still remains 
to be performed and specific performance of 
which may be sought, and 2 conveyance by which 
title to property has actually passed. Cases of 
mere contract are governed by the provisions 
of the Indian Contract Act. Cases of transfer of 
immovable property are governed by the Trans- 
fer of Property Act. A mere contract to mort- 
gage or sell would not amount to an actual transfer 
of any interest in the immovable property (s. 54 
of the Transfer of Property Act), but a deed of 
sale or mortgage if duly registered, would operate 
as a conveyance of such interest , Once a docu- 
ment transferring immovable property has been 
registered the transaction passes out of the 
domain of a mere contract into one of a conr- 
veyance. Such a completed transaction would be 
governed by the provisions of the Transfer of 
Property Act and only so much of the Indian 
Contract Act as are applicable thereto” 

We are, therefore, of opinion that none 


of the cases relied on by the respondents . 


helps them. No doubt the mortgage of 
the four annas sharein the villages in 
question which Har Oharan expected to 
get after the death of Musammat Indrabasi 
was void unders, 6 (a) of the Transfer of 
Property Act but it was not only this 
four annas share that was mortgaged in 
both Exs. 3 and 4 but also Har 
Charan’s ancestral share in the villages 
which amounted to one anna. In both 
the deeds occurs a passage to the fol- 
lowing effect: 

“Pending redemption of the share, the ancestral 
shares in villages Gauria and Silhri at present in 
my possession shall be deemed as mortgaged and 
hypothecated hereunder for the satisfaction of the 
mortgagees and till redemption of the mortgaged 


shares the ancestral shares shall also bekept free 
and immune from all sorts of transfers.” 


„It is thus clear that it was not only 
an expectancy which was mortgaged by 
Har Charan by Exs. 3 and 4 
but also his ancestral share which amount- 
ed to one anna in each of the villages 
and this was quite a valid consideration 
for the deeds which in turn formed the 
consideration for the mortgage deed in 
suit. We have already expressed our 
opinion that s, 24 of the Indian Contract 
Act does not apply to transfers under the 
Transfer of Property Act and the same 
view was taken by Mr. Justice Sulaiman 
in Dip Narain Singh v, Nageshar Prasad 
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I. L. R.52 All, 338 (3). At page 342* he says: 


“Coming back to the question how much of the 
provisions of the Indian Contract Act are to be 
deemed to have been incorporated in the Trans- 

fer of ‘Property Act, I must point out what has 
| IN some cases been overlooked, that s. 24 of the 
, Indian Contract Act has not been made appli- 
| cable to transfers of immovable property, There 
i ig, therefore, no justification for stating broadly 
| that even -if the transfer of several items of pro- 
| perties can be split up and separated, the whole 
| transaction is void because one part of it may 
| be vitiated,” y 
_We have not been referred to any pro- 
‘vision of law similar in effect to 
s. 24 of the Indian Contract Act which 
may be applicable to the case before us 


land there is no ground for holding that, 


because a portion of -the consideration 
for Exhs. 38 and 4 was 
the entire transaction was also invalid. 
We are, therefore, of opinion that the plea 
|of the respondents about the mortgage 
; In question being void and unenforceable, 
has no force. This almost finishes the 
; points urged before us on behalf of the 
respondents. Only one point remains, 





invalid, 
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' namely, that the money amounting to about: 


| Rs. 6,400 due to Gaya Singh under Exs. 3 
.and4 not having been paid to him, the 
plaintiffs were not entitled to the whole of 
the amount claimed by them. This point 
‘will be discussed along with. the general 


, question raised in the appeal, namely, what 
, Was the actual amount of the consideration . 


| paid for the mortgage-deed in suit, which 


| we are now taking up. The mortgage-deed . 


in suit purports to have been executed by 





ing three mortgage-deeds : - 


Har Charan and Goge in lieu of the follow- 


(1) The mortgage-deed (Ex. 2) dated J ùne 


| 17, 1914, executed by Har Charan and Goge 
for Rs.3,500 in favour of Gappoo Singh, 
| plaintifi-appellant and Gaya Singh, mort- 


: gaging done anna under-proprietary share, 


| in villages Gauria and Silhri. 
(2) Mortgage-deed Ex. 3 executed on 


a sum of Rs. 10,000 and. mortgaging .a one 
anna ancestral share , ‘in 


| 
| February 1, 1916, by Har Charan alone for: 


the aforesaid 


villages and the four annas share in each. 


which he expected to get from Musammat 
-Indrabasi. .. l RN 
(3) Mortgage-deed Ex. 4 executed by Har 
Charan for Rs. 3,000 in favour of Gappoo 
Singh and mortgaging the same one anna 
(ancestral; share. and the four annas 
| expected share of Indarbasi in each of the 
villages. 
The mortgage- deed in suit was practically 
' execuied in leu of Exs. 3 and 4 only as 


*Page of 52 A, [Ed]. 
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Ex. 2 was paid off by the execution of Ex. 3 
but in order to arrive at a conclusion as to 
the genuineness of the consideration, we 
must look tothe considerations for all the 
three deeds. We first take up the deed 
Ex.2. We have already said that it was 
executed for Rs. 3,500. Out of the said 
consideration, a sum of Rs. 2,700 was paid: 
to the mortgegors in vash before the 
registering officer as the endorsement of 
the latter clearly shows and the receipt of 
the balance, namely, Rs. 800, was admitted 
before the Sub- Registrar by the executant. 
We do not think the defendants can go 
behind this acknowledgment of the receipt 
of consideration by Har Charan and Goge. 
In the case of Ehtisham Ali v. Jamna 
Prasad L. R. 48 I. A., 365 (5), their Lord- 
ships of the Judicial Committee held that 
an acknowledgment in a deed that the con- 
sideration had been paid was conclusive 
against the executant and in the case of 
Babu v. Sita Ram I. L. R. 36 All. 478 (6), 
their Lordships of the Allahabad High 
Court went even so far as to say that 
where a mortgage-deed is proved to have 
been executed and the document contains 
an acknowledgment of the receipt of the 
consideration, this is strong prima facie 
evidence that the consideration has been 
actually received and is evidence not only 
against the mortgagors but also against 
persons claiming under them subsequent: 
to the date of the mortgage. ‘There is also 
documentary evidence to bear out the 
genuineness of the purposes for which some 
of the items constituting thetwo sums of 
Rs. 2,700 and Rs. &00 which formed the 
consideration for Ex.2 were said to have. 
béen taken by the mortgagors. We hold, 
therefore, that the entire consideration for the 
mortgage-deed Ex. 2 has been proved. 

We now come tolix.3. The considera- 
tion for this deed (Rs. 10,600) consisted of 
Rs. 4,025 set off against the amount due 
under Ex. 2 and Rs. 5,975 set off against a 
portion of the amount due on a rukka 
executed by Har Charan in favdur of Gaya 
Singh. Thisrukka which is dated Pus Badi 
2nd 1323 Fasli corresponding to November 
23, 1915, has been produced and is Ex. 7 
on the record. It shows that a sum of 
Rs. 6,200 was borrowed in cash by Har 
Charan from Gaya Singh and there is no 
réason whatever to suppose that any por- 
tion of the consideration for this rukka was 

(5) 48 I A 365; 64 Ind. Oas, 399; 24 O 0272; 15 L 


W 104; 30 ML.T132;90L J 71; 24 Bom. LR 
675; A IR 19:2 PO 56; 27 OW N& 20 ALJ 961 


(PO). 
(6) 36: A 478; 25 Ind. Oas. 426; 12 A L J 806. 
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fictitious. It may be remarked that Har 
Charan has not had the courage to go into 
the witness-box and to support on oath his 
plea of failure of consideration. 

As regards Ex. 4 which was for Rs. 3,000 
the items of consideration were as follows: 

(1) Received in cash before the Sub- 
Registrar Rs. 1,300. 

(2) Received before execution of the deed 
Rs. 500. 

(3) Set off against a bond (Ex. 8) executed 
by Har Charan in favour of Gappoo Singh 
dated Pus Sudi 3, 1323, Fasli, corresponding 
to December 8, 1915, Rs. 775. 

(4) left with the mortgagee towards part 
payment of the rukka (Ex. 7) executed by 
Har Charan in favour of Gaya Singh 
(referred to in Ex. 3) Rs, 425, 

As regards the first item, we have the 
endorsement of the Sub-Registrar that a 
sum of Rs. 1,300 was given to the executant 
in his presence. Asto the second item we 
have not only the admission contained in 
the recital of the deed but also the Sub- 
Registrar's endorsement to the effect that 
the executant acknowledged having 
received this amount. The third item 
relates to the bond (Ex. 8) dated December 
8, 1915, which has been produced and which 
shows that it was executed by Har Charan 
in favour of Gappoo Singh in lieu of a 
previous debt of Rs. 756-8-0 which was 
acknowledged to be due in this bond. 
There is nothing on the record to show that 
this bond or any portion of the debt 
acknowledged thereby was fictitious. With 
regard to the fourth item which is a sum of 
money due on the rukka (Ex 7) about 
which a sum of about Rs. 6,000 was set of 
in Ex. 3, we have already held that there 
is no reason to suspect the genuineness of 
the rukka. We must, therefore, hold that 
al] the items of Ex. 4 constituted . genuine 
debts. The result is that the entire con- 
sideration for the mortgage-deed in suit 
Ex. 1 is proved to be genuine. 

Now remains the respondents’ plea that 
the amount left in Exs. 3 and 4 for payment 
to Gaya Singh not having been paid by the 
plaintiffs, they are not entitled to sue for the 
entire amount due on the bond in suit. As 
a matter of fact nothing was left for pay- 
ment to Gaya Singh out of the considera- 
tion for Ex.3 buta sum of Rs. 5,975 was 
set off on account of the rukka in favour of 
Gaya Singh as Gaya Singh was himself 
one of the mortgagees. In Ex. 4 no doubt 
Rs. 425 were left with the sole mortgagee 
Gappoo Singh for payment to Gaya Singh 
on account of the very same rukka, but 
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Ex. 20, which is a deed entered into by the 
present plaintifs and Musammat Sheoraj 
Kuar widow of Gaya Singh, shows that 
Gaya Singh was probably a benamidar for 
Munnu Singh, plaintiff. At any rate this 
deed which was executed on account of a 
dispute between the plaintiffs and Musam- 
mat Sheoraj Kuar about the amount due on 
the mortgage deed in suit shows that the 
plaintifis-appellants agreed to give a four 
annas share to Musammat Sheoraj Kuar out 
of the amount due on the deed in suit and 
this is a matter entirely between the 
plaintifis and the widow of Gaya Singh. 
Sheoraj Kuar in fact applied to be made a 
party to this suit but her application was 
disallowed by the Court below. The deed 
in suit stands inthe name of Gappoo Singh 
and Munnu Singh and there is no possibility 
of the defendants being sued on the rukka 
Ex. 7 which has been held to he genuine, 
by the widow of Gaya Singh, We do not 
think the defendants can escape liability. 
on the ground that no money is proved to 
have been paid by the plaintiff to Gaya 
Singh. 

Thus the position is that the mortgage- 
deed in suit is genuine and for considera- 
tion. Itis clearly binding on Har Charan, 
defendant No. 1, who is one -of the exe- 
cutants of the deed. Fagqire, defendant 


“No. 2, son of the other executant of the deed, 


Goge, was not born when the deed was 
executed. The plea that Goge was made 
to execute the deed in a state of intoxication 
and by the exercise of undue influence has 
not been pressed. The deed must, there- 
fore, be held binding on defendant No. 2 
also. 

The result is that the cross-objections of 
the respondents fail and the appeal of the 
plaintiffs succeeds. We, therefore, allow 
the appeal and modify the decree of the 
Court below by decreeing the plaintiffs’ suit 
for the entire amount claimed with costs. 
In view of the fact that the amount claimed 
far exceeds the principal sum for which 
the mortgage in question was made, we 
allow no future interest. The decree will 
be framed in the usual form of a foreclosure 


decree, The cross-objections are dismissed 
with costs. : 
N. Appeal allowed.. 


~ 
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Second Civil Appeals Nos. 210 and 211 of 


1933 
March 26, 1935 
CURGENYEN AND KING, JJ. 
S. RAJAGOPALA PILLAI— 
APPELLANT 
versus 
K. NAMASIVAYAM PILLAI AND OTHERS— 


: RESPONDENTS. 
‘Malabar Compensation for Tenants’ Improvements 
Act (I of 1900), ss. 33, 38, 39—Kudiyiruppu—Sutt for 
eviction by landlord — Tenant who has not himself 
been in possession for 10 years, whether entitled to 


_ offer to purchase landlord's rights, 


Under s. 33 of the Malabar Oompensation for 


_ Tenants’ Improvements Act, a tenant is not entitled 


— =-= 


toclaim the right of offering to purchase the land- 


. lord's right in a suit for eviction, unless he has him- 


self been in continuous possession of the Kudiyiruppu 
for a period of ten years. , 
‘Heis not entitled to add to the pəriod of his 
possession. the period of occupation of the person 
from whom he derived his title. 

A. against the judgments and 
decrees. of the Court of the Subordinate 


`. Judge, of South Malabar at Palghat in 


A. 8. No. 97 of 1931 (A. S. No. 382 of 
1931, District Court, Calicut) and of the 
Court of the Subordinate Judge of Otta- 
palam, in A. B. -No. 17 of 1932, (A. 5. 
No. 516 of 193!, District Oourt, Calicut), 
preferred respectively against the order 
and decree of the Court of the District 
Munsif of Ottapalam, in O. P. No. 22 
of 1931 and O. S. No. 290 of 1929, res- 
pectively. : 


- S. A, No. 210 of 1933. 

Madhavan Nair, J.—(December 19, 
1934)—This Second appeal arises under 
the Malabar Tenancy Act. The petitioner 
in O. P. No. 22 of 1931 is the appellant. 

The suit property belonged in kanom 
to one Kumaraswami Pillai, the deceased 
father of the respondent. [t was being 
held undera lease Ex. B, dated March 
15, 1906. The rights of ths lessee were 
eventually purchased by the first defendant 
in the suit (that is the appellant) under 
Ex. A on October 15, 1929. The res- 
pondent instituted O. S. No. 290 of 1929, on 
the file of the District Munsif of Ottapalam 
for the eviction of the appellant, his 
tenant. This suit was filed on Decem- 
ber 4, 1929. Section 33 of the Malabar 
Tenancy Act says: 

“In any suitfor eviction relating wholly or in 
part to a Kudiyiruppu, which has been in the 
continuous occupation of a tenant or the members 
of his family for ten years on the date of the 
institution of the said suit, such tenant shall be 
entitled to offer to purchase the rights in the 
Kudiyiruppu, of the landlord who seeks to evict 
pim, at the market price on the said date", 
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With a view to purchase the properly 
availing himself of this section, the appel- 
lant filed O. P. No. 22 of 1931, under 
s. 34, 35, 36 and 47 of the Malabar 
Tenancy Act, praying that the Court may 
be pleased to direct the sale of his land- 
lord’s rights in his favour. It will be 
observed that the appellant had been 
himself in possession of the land only 
for a very short time, from October lo, 
1929, to December 4, 1929. But if the 
period of his predecessor's possession 18 
tacked on to his own possession, he would 
be in possession for over ten years., 

The landlord (respondent) resisted the 
claim on the ground that the suit land is 
not a‘Kudiyiruupu’ and that even if it 
isto beheld that it is a Kudiyiruppu, the 
appellant not baving been himself in con- 
tinuous possession of it for ten years as 
required under s. 33, is not entitled to 
claim the benefit of that section. ; l 

On both the above points the District 
Munsif accepted the contentions of the’ 
respondent and so dismissed the plaintiff's 
petition. On appeal, the learned Sub- 
ordinate Judge agreed with the District 
Munsif thats. 33 gives protection only 
to such tenants as have been in continuous 
possession of the property for ten years’ 
and held that as the appellant has not 
had such possession he was not entitled 
to purchase the landlord's rights. Whether 
the land would be a Kudzyiruppu within 
the meaning of the Malabar Tenancy Act 
was not considered by the Subordinate 
Judge. It has not been seriously argued 
before me that the suit land will not 
fall within, the meaning of the term 
‘Kudiyiruppw’. l 

The only point, therefore, that arises for 
determination is whether the appellant, 
though he or the members of his family 
haye not been in continuous possession 
of the suit land for ten years, can claim 
the benefit of s 33 by adding to his 
period of occupation thə period of his 
assignor also. The appellant came into 
possession of the property only in 1929, 
As already stated the previous tenant 
came into possession in 1906. He was in 
possession for more than ten years. It is 
contended in second appeal that the ap- 
pellant could claim the benefit of the ten 
years’ continuous enjoyment by his pre- 
decessor. It is argued in support of the 
lower Court's conclusion, that the object 
which the legislature had in framing s. 33 
was only to benefit a tenant who by 
himself or through the members of his own 
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family had, bééh- in continuous occupation 
of the Kudtyiruppu for ten yéars on the 
date of the institution of the 
and that the right conferred by the section 
is a personal one. Jt may be conceded 
that there is force in this argument; but 
what we are really concerned with 
is,- does the section, as it stands, compel 


us to accept the view that the tenant or 


the members of his family before he claims 
the right under it should have been in 
continuous possession of the Kudiyiruppu 
for- ten years? The expression ‘continuous 
possession’ is emphasised by the respon- 
dent to show that the tenant claiming 
the- benefit should himself have been con- 
tinuously in possession for ten years. For 
the purpose of the present case we may 
omit from our consideration possession by 
the members of the family of the appel- 
lant: altogether, for possession by them is 
not alleged on behalf of the appellant. 
The respondents argument, if accepted, 
would lead to the conclusion that the 
heir or the legal repesentative of a tenant 
cannot claim the benefit of his possession. 
Would such a position have been contem- 
plated by the legislature? Similarly, 
the members of the family of a tenant 
would not also be entitled to claim the 
benefit of his possession. The definition 
of. the. term ‘tenant’ in the Act is not 
made to include a transferee or an as- 
signee. According to the ordinary rule 
of construing statutes, ‘tenant’ will include 
his legal, representative and his assignee 


also, unless:it is clear that on some 


principle the meaning. of the term should 
not be so understood: In Ramakrishnama 


Chetti v. Varutht Chengu Iyer (1) it was: 


pointed out that: — 

“A provision in a statute which gives a right or 
imposes a liability on a person must be deemed 
{o confer: that-right and impose that liability on 
that. person’s legal representative and if it confers 
that right or imposes that liability on that person 
as the owner of a tertain property, such right or 
liability is conferred or imposed on the assignee 
of the -property ‘unless the reason of the rule of 
law cannot clearly apply to anybody but the origi- 
nal owner of the property or the original obligor”. 


_Is there any reason why the benefit of 
g- 33 should, be limited only to the tenant 
who ‘has been in actual possession of the 
Kudiyiruppu for ten years? I am not able 
to-sea any. .Obvicusly, the intention was 
not to: benefit the members of the family 


as-such,, because they cannot claim the’ 


benefit of the section: In this connection 
reference is ‘made to s. 388 of the Act 


(1) PEM I J 494; 33 Ina, Oas, $21, 
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which says: ; 

“The order or decree under s. 36 shall operate 
as a sale to the tenant of the landlord's rights in 
the Kudiyiruppu subject to the condition that in 
the event of any sale of the Kudiyiruppu, subse- 
quent to the said orderor decree by the tenant, his 
heirs, executors, representatives-in-interesi or as- 
signs, or in executionfof a decree against them, or by a 
Receiver in insolvency, the person who, but for 
the provisions of this section, would be entitled to 
the landlord's rights in the said property at the. 
time of such ‘subsequent sale, shall be entitled to: 
claim pre-emption.” . 

According to this section, even after the 
purchase by the tenant of the rights of- 
the landlord, the landlord will have a: 
right of preemption 1m case the tenant, 
parts with his rights in the property after 
the eaid purchase. It is argued that the. 
implication of this section is that the- 
intention of the legislature is to benefit. 
the actual tenant and nobody else, and: 
similarly that the principle governing s. 33 
also is to benefit only the tenant who has: 
by himself or through his family been in 
possession for ten years. This argument, 
overlooks the fact that it is not- disputed, 
that a tenant can will away the rights 
which he kas purchased, his heir can claim 
them, and that he can make a gift of, 
them also. To such cases s. 388 will not 
apply. If it is argued that the principle 
df a. 38 is that it was the intention of 
the legislature that only the actual tenant. 
should be benefited and that such a 
principle underlies s. 33 also, then certain-, 
ly the tenant's héir should be able to. 
claim the benefit of his possession; but 
this is not conceded. Section 38, in my 
opinion, does not, therefore, afford us much 
help in construing s. 33 of the Act. The; 
appellant relies ons. 39 of the Act which 
Says :. A 3 e 

“Subject to the provisions of this Act -all rights 
which atenant hasin his holding shall be heritable: 
and alienable.” < 

This does not solve the problem as 
alienability and heritability of the tenant's- 
rights are made by this section sabject to, 
the provisions of this Act, and so, we are: 
thrown back to a consideration of the 
terms of s. 33-for a solution of our. 
difficulty. No doubt, as I have already: 
stated, at the first blush the section seems. 
to support the contention of the Counsel for, 
the respondent, but I see no reason- why; 
the privilege conferred . by that section: 
should: be confined to the tenant who has 
been in actual occupation for ten years: 
by himself and why his transferee or his? 
legal representative should not be allowed: 
to tack on their period of possession, to, 
hig period of possession, I cannot see any. 


= 
- 
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justification -for departing from the usual 
rule of construction thai a ‘tenant’ would 
include his legal representative as well 
as his assignee. 
_ Mr. Sitarama Rao for the appellant has 
‘brought to my notice a decision of this 
‘Court under the Malabar Tenancy Act 
Teported in Achayt v. Parameswaran 
Nambudripad (2) in which the Ohief Jus- 
tice and King J., pointed out that an 
‘inamdar’ would include the transferee 
mentioned in the document or his legal 
representative or his assignee. I am not 
‘quite sure whether this decision is very 
Ihe] pful as we are concerned with the in- 
iterpretation of s. 33 in the light of the 
Yanguage used in it. = => 
“The question raised in the case Is a 
very important one and arises for the 
first time for decision in this Court. Many 
leases of this description are likely to arise 
in future. In these circumstances, in order 
tO. avoid a possible conflict of decisions 
by Single Judges, I would refer this 
and the connected case to a Bench for its 
‘decision. — 
. Messrs. B. Sitarama Rao and N. Rk. 
Sesha Iyer, for the Appellant. 
, ` Messrs. P. Govinda Menon 
Narayanan Nair, for the Respondents. 
These second appeals 


.suance'of the above order, and having stood 
over for consideration till this day the Court 
délivered the following 

|? Judgment.—The question at, issue. in 


these connected appeals is whether the appel- 


‘lant who came into the occupation of a Kudt- 


‘yiruppu in October 1929 can enforce against’ 
his landlord the right of purchase granted: 


by s. 33 of the Malabar Tenancy Act. 
"That section runs as follows : 

. “In any suit for eviction relating wholly or in 
part to a Kudiyiruppu, which has been in the 
continuous occupation of a tenant or the members 
of his family for ten years on the date of the 
eerie of the said suit, such tenant shall be 
‘entitled to offer to purchase the rights in the 
‘Kudiyiruppu of the landlord who seeks to evict 
him, at the market price on the said date”. 


Now the appellant has prima facie no 
rigbts under this section. His personal 


otcupation at the time of the institution. 


of the suit had jasted ‘for just seve 
jweeks, and his predecessor-in-title from 
whom he purchased his tenant’s right was 
not a member of his family. But he 
contends that the Kudiyiruppu has been in 
, (2)40 L W 898; 153 Ind, Cas. 249;7 RM 327; 68 
“LJ 53; A IR 1935 
M331, + 


ad bad 
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Le£ coming on for 
hearing before a Bench yesterday in pur- 
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the continuous occupation of himself and 
his two predecessors-in-title since 1906, 
and that he is entitled to reckon this 
whole period of 23 years in his favour. 
The word ‘tenant’ according to him is 
used in the section as contrasted with other 
possible occupiers, e. g., 4 landlord or a 
usufructuary mortgagee, and whenever a 
Kudiyiruppu has been in the possession of 
a succession of tenants for 10 years the 
section applies. < 

This contention amounted in the argu- 
ment before us to little more than a mere 
assertion. The only other section of the 
Act which Mr. Sitarama Rao called to 
his aid was s. 39. This section no doubt 
permits a tenant to alienate whatever 
rights he has, but that alienation is ex- 
pressly made ‘subject to the gprovisions of 
this Act’ and if s. 33 provides what is 
only a personal and conditional and not 
an absolute right, s. 39 cannot make it’ 
4lienable so as to relieve the alienee of 
the conditions. We must, therefere, go 
back to s. 33 itself and to us it seems: 
apparent that that section can confer- no 
tights upon the appellant. - Omitting for 
the moment the words ‘or the mem bers’ 
of his family’, what is the meaning of 
the expression ‘the continuous occupation’ 
of-a tenant’? Only one meaning Wwe 
think is possible without a violent strain- 
ing of the English language, and that 
is that a single tenant must have been 
in occupation for the whole ten years, 
The section -goes.on to qualify this by: 
the words ‘or the members of his family.’ 
What nowisthe meaning? Surely this, 
that throughout the tén years, no one 
other than the tenant or members of his 
family must have been in occupation. If 
the appellant's contention is correct, it 
would -surely have been easy to make a 
specific reference in the section. to pre- 
decessors-in-title, or if that were not 
done, to use the word ‘tenants’ in the 
plural instead of ‘a tenant’ in the singular. . 
The words ‘a tenant’ in the section must. 
refer to the tenant, whose eviction is’ 
actually sought for; it is ‘such tenant’ 
who shall be entitled’ to offer to pur- 
chase. 

This interpretation of s. 33 is further 
confirmed, we think, by 4 consideration. 
cf s. 38. That section provides that when. 


the tenant has become the owner of the- 


landlord’s rights in the Kudiyiruppu, any. 
sale by him or his representatives -of the 
Kudiyiruppu shall be subject to the land-. 
lord's right .of pre-emption. Why should: 


ihe tenant’s powers of alienation be thus 
restricted? If the object of s. 33 is to 
benefit tenants as a class rather than indivi- 
dual tenants with personal qualifications, if & 
tenant like the appellant with seven weeks’ 
occupation can take advantage of the 
section, on what principles of logic can the 
interference with such a tenant's rights 
which s. 38 creates be justified? But, if 
on the other hand, the object of s. 38 
1s to bestow special rights on an individual 
tenant on the ground that he and his 
family have had a long residence in the 
family house, it is obviously just that a 
tenant should not be. allowed to make 
use of the section for his own personal 
profit, and if he and his family no longer 
want to retain the family house, then the 
jandlord’s rights which have been curtailed 
by the special provisions of s. 33, are 
enlarged again by s. 38. We think that this 
fatter object must clearly have been the 
object which the legislature desired to 
attain. It is the only object which is con- 
sistent with the language of the two sections, 
or. with the language of s. 33 read by 
itself, 

These appeals accordingly fail and are 
dismissed with costs, 

A. Appeals dismissed. 
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PATNA HIGH COURT 
Appeal from ADDR n Decree No, 1023 of 
7 1 


+ July 18, 1935 
eee Fazi Aut, J. 
SHRI THAKURJI—PtaIntive — 
APPELLANT 


, VETSUS 
DWARIKA RAM ANP OTHERS— 
DEFENDANTS—RESPONDENTS 

Transfer of Property Act (IV of 1882), s, 54— 
Instrument assigning decree for money— Whether 
requires registration— Expression ‘intangible thing’ 
in 8, 54~Meaning of—Interpretation of Statutes— 
Statutes must beconstrued to produce harmony and 
not discord. 

An instrument assigning a decree for money does 
not require registration. Gous Mohamad v. Khawas 
Ali Khan()), relied on. 

The expression “intangible thing “° which is used 
in g, 54 of the Transfer of Property Act, applies to 
such incorporeal rights as easement, right to receive 
rent and profits, etc., and it could not have been 
meant to covera simple decree for money or for 
possession of immovable property, Even assuming 
that the termis wide encugh to cover rights created 
under a decree of the Court, having regard to the 
context in which the exprersion is used, it must be 
construed to mean something ejusdum generis with 
the. other objects menticned in the section, 
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Statutes must as far as possible be construed B 
as to produce harmony and not discord. 


A. froma decision of the District Judge 
of Shahabad, reversing that of the Munsif 
dated June 20, 1931. 

Messrs. Mahabir Frasad and P. N. Gour 
for the Appellants. 

Messrs. Anand Prasad and Mohammac 
Akhtar Hussain, for the Respondent. 


Judgment.—The question raised ir 
this second appeal is whether an instru: 
ment assigning a decree for money re 
quires registration. 

lt appears’ that the plaintiff having 
obtained a decree against defendant: 
Nos. 3 and 4, attempted in execution o: 
his decree to attack another decree whict 
defendants Nos. 3 and 4 had obtainec 
against one Baldeo Prasad. Before 
however, the latter decree could be 
attached, defendants Nos. 3 and 4 hac 
already assigned it to defendant No. 1 
The case which the plaintiff set out i 
his plaint was that the assignment wai 
fraudulent and without consideration bu 
this case has been rejected by both the 
Courts below and it has been held tha 
the decree in question having been. al 
ready assigned by defendants Nos. 3 anc 
4 could not be attached by the plain 
tiff in execution of his decree. In thi 
Court, however, it is urged for the firs 
time on behalf of the appellant that th 
assignment in order to be valid requirec 
registration and reliance is placed o1 
s. 54 of the Transfer of Property Acti 
support of the contention. Section 54 i 
the first section in Ohap. III whicl 
relates to sale of immovable property 
It defines sale as a transfer of owner 
ship in exchange for a price paid o 
promised or part-paid and  part-promise 
and then provides as follows : 

“Such transfer, in the case of tangible im 
movable property of the value of one hundre 
rupees and upwards, or in the case of reversio 
or other intangible thing, can be made only b 
a registered iustyument.” 

It is contended on behalf of the ap 
pellant that the decree is an intangibl 
thing and therefore the assignment of. 
decree requires registration under B. 54. 

Before I consider the effect of s. 940 
the Transfer of Property Act, it appear 
to me necessary to1efer to the Registre 
tion Act. Section 17, cl. fe) of the Re 
gistration Act is the only section in th 
Act which deals with instruments tran; 
ferring or assigning decrees and unde 
it ‘‘non-testamentary instruments transfe; 
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ring or assigning any decree or order of 
a Court or any award when such de- 
cree, order or award purports or operates 
to create, declare, assign, limit or ex- 
tinguish, whether in present or in future, 
any right, title or interest, whether vest- 
ed or contingent of the value of one 
hundred rupees and upwards to or in 
immovable property” must be registered. 
Ib is noteworthy that no provision was made 
in this clause for the registration of an in- 
strument transferring or assigning a de- 
‘cree for money and it is to be remember- 
ed that this clause was added as recent- 
ly as in the year 1929 and the 
necessity for adding it arose because 
some of the High Courts had held that an 
instrument of assignment of a mortgage 
decree for Rs. 100 cr upwards did not 
Tequire registration. In Gous Mohammad 
v. Khawas Ali Khan (1), the learned 
Judges of the Calcutta High Court in 


dealing with this question observed : 

1 "Now let us see what the nature of the dc- 
suinent objected to in the present case is. It is 
B deed of assignment, not of any property 
covered by the decres, but of the decree itself, 
and the decree, though it be a decree upon A 
mortgage bond, can in no sense bs regarded as 
immovable property. Itclearly does not come within 
the definition of immovable property given in 
the Registration Act, and we must, in applying 
the provisions of the Registration Act, be careful 
lo distinguish between a decree and the property 
sovered by it. Then, does the assignment in 
self purport or operate to create any right, 
‘itle or interest in any immovable property ? 
Jlearly not It may be the indirect means to 
she creation of such an interest if the 1 Court 
tmder the provisions of s. 232 of the Code of Civil 
Procedure thinks it fit to allow the application 
of the assignee claiming under this document...... 
The letter of the Registration law does not 
sherefore support the contention raised on behalf 
$ the appellant. 

' “Nor do we think the spirit of the Registra- 
‘ion law in any way favours that contention. 
Ve do not think that the Registration Act was 
wer intended to apply to a document like an 
assignment of a decree, when the Code of Civil 
Procedure itself (ses s. 208 of Act VII of 1859 
and s. 232 of the present Code) makes ample 
xrovision for preventing in cases like the present, 
'raud or falsehood, such as the law relating to 
‘egistration of documents is meant to guard 
against. Section 232 of the Code expressly pro- 
rides that ‘where a decree has been transferred 
“y assignment, notice in writing of such applica- 


ion shall be given to the transferor and the 
cidgment-debtor, and the decree shall not be 
xecuted until the Court has heard their 


‘pjections, if any.’ 

' Ihave quoted this message in extenso 
yecause in my judgment if provides some 
inswer to the contention raised on behalf of 
he appellant in the present case, The case 


(1) 23 O 450, 
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which I have referred to was decided by the: 
Calcutta High Court long after s. 54 of the 
Transfer of Property Act had been enacted 
and it was never suggested either in that 
case orin any of the subsequent cases de- 
cided inthe Allahabad and the Calcutta 
High Courts in which the same view was 
taken thats. 54 of the Transfer of Property 
Act applied to an instrument assigning or 
transferringadecree. It is clear, that if 
s. 54 is held to apply to a decree for money.. 
there is all the more reason to hold that it 
applies to an instrument transferring a 
decree relating to immovable property. If, 
however, this view be correct, then we are 
forced tothe conclusion that the amend- 
ment of the Registration Act by adding 
cl. (a) to the 17th section of the Act was not 
only superfluous but meaningless. The 
expression “intangible thing” which is used 
ins. 54 of the Transfer of Property “Act 
applies to such incorporeal rights. as 
easement, right to receive rent and profits, 
ete., and it could not have been meant to 
coverasimple decree for money or for 
possession of immovable property. Even 
assuming, however, thatthe term is wide 
enough to cover rights created under a de- 
cree of the Conrt, I am ofthe opinion that 
having regard to the context in which the 
expression is used, it must be construed to 
mean something ejusdem generis with the 
other objects mentioned in the section. As 
I have already stated, Chap. JIL in which 
g. 54 occurs deals with sales of immovable 
property. A decree for money can by no 
stretch of reasoning he regarded as im- 
movable property and ifitisto be regard- 
ed as an intangible thing, it is not an intan- 
gible thing of the class to which s. 5! was 
intended to apply. Indeed it it was intend- 
ed by s. 54 to cover an instrument trans- 
ferring a simple decree for money as well 
asa decree for immovable property ora 
decree of any kind, it would have been 
redundant to provide in O. XXI, r. 15 of 
the Code of Civil Procedure that wherea 
decree is transferred by assigning in 
writing the transferee may apply for 
execution of the decree to the Court which 
passedit. This rule as well as s. 232 which 

was its equivalentin the earlier Code has 

been construed in various decisions and 

the view which has been consistently. taken 

is that one ofthe conditions which must be 

fulfilled before the transferee of & decree- 

holder can apply for the execution of the 

decree assigned to him is that the” transfer 

made to him must have been effected in 


“writing: [See Javermal Hirachand v. Umaji 


278: 
Hayabati(2) and Parwata v. Digambar 
(A). It-is-well recognized principle that 
Statutes must as faras possible be constru- 
ed so as toproduce harmony and not dis- 
cord. If, therefore, 5, 54 was intended to 
lay down that the instrument transferring 
the decree for money or otherwise must be 
registered, one would have expected to 
find a corresponding provision. relating to 
een Instrument in XXI, 
r. 16.. . 
Having regard to all these circumstances 
Tam of the opinion that the contention of 
the appellant cannot be accepted and the 
Ka at thererore, be dismissed with 
Costs. -` 


~ This'seems to bea fit case for granting 


leave to appeal under the Letters 
Patent. ; 

= NG oot 

“9s 9B io. Appeal ee 
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" OUDH CHIEF COURT 
- ‘Civil Miscellaneous Application No. 428 
of 1935 
August 22, 1935 
SRIVASTAVA AND Z14-UL-Hasan, JJ. 
Syed ASGHAR HUSAIN—COMPLAINANT 
—APPLIOANT 
VETSUS 
Pandit HAR PRASAD SAND 


—Oprosits Parry. 

: Legal practitioner—Misconduct—Legal Practitioners 
Act (XVIII of 1879, s. 6—Rules undey—Whether 
apply to Advocates—Oudh Civil Rules, r, 287 (iv)— 
Scope of—Advocate joining as partner in firm— 
Whether amounts to professional misconduct— Advo- 
cate undertaking to suspend practice while engaged 
- business—Held, penalty need not be amposed on 
TMe 

The roles framed under s, 8, Legal Practitioners 

Act, can apply only to Pleaders and Mukhtars, 
Rule 287 of the Oudh Civil Rules does not apply to 
an Advocate who is subject to the provisions of the 
Bar Councils Act. The words "who, having been 
admitted as a Pleader ” in sub-r. (iv) of r. 287, cannot 
mean that ifa person has been admitted as a Plead- 
er once, be must always continueto be subject to 
those rules even though he might cease to be a 
Pleader, but the implication of the rule is that hav- 
ing been admitted as a Pleader, the person also con- 
tinues to be such. 
- The carrying of a trade or business ig ordinarily 
inconsistent with the practice of the profession of 
an Advocate. The conduct of an Advocate in joining 
as a partner ina Firm constitutes professional mis- 
conduct: 

Held, that as the Advocate concerned gave an 
undertaking to suspend his practice and not to do 
any work as an Advocate while he was engaged in 
the aforesaid trade or business, it was not necessary 
to impose any penalty on him for the offence and 
that the requirements of the case would be met by 


ae Oourt expreésing their disapproval of his con- 
uct, 
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.C. Mis. App. for taking action und 
8. 10, cl. 2of the Bar Councils Act, date 
February 3, 1935, 
| Mr. H. K. Ghose, for thé Crown. ` 

Mr. H. N. Misra, for the - Opposi’ 
Party, 


Order.—A complaint made against tl 
conduct of Pandit Har Prasad Sand w: 
referred to the Bar Council for inqui 
under s. 10 (2) of the Indian Bar Counc! 
Act. The charge framed by the Tribun 
appointed under s, 11 of the Act was th 
while an Advocate of the Chief Court | 
“carried on business asa partner oft 
Firm of Darling & Oo., managing agen 
of the Stock and Share Exchange Compan 
Ltd , without giving notice to the Chi 
Court,” and was “thereby guilty of profe 
sional misconduct within the meaning 
s. 10, cl. (2) of the Indian Bar Councils A 
read with r.287, sub-r. (iv), Oudh Oir 
Rules, relating to legal practitioners 
Pandit Har Prasad Sand in his writt 
statement admitted that he was the seni 
partner of the firm styled as Darling 40 
who were the managing agents of t 
Stock and Share Exchange Co. Hefurth 
stated that since the time when Darling 
Co., took up managing agency of the Sto 
& Share Exchange Company he had n 
taken up any new cases and had appear 
only in those casesin which he had ber 
engaged from before. He admitted th 
it would have been amore desirable cour 
for him to apply tothe Chief Court f 
permission to do his old cases, ar 
expressed his ‘unqualified regret” for tl 
oe but bona fide error” made | 

im. 

The only objection raised by him befo 
the Tribunal was asregards the applic 
tion of r. 287, sub-r. t(iv) of the Oudh Ci 
Rules to his case. He urged this 
extenuation of his conduct on the grou 
that no rules had been framed by the B 
Council preventing Advocates from enga 
ingin trade or business. ‘The Tribun 
was of opinion that as Pandit Har Pras 
Sand had originally been enrolled ag 
Pleader of the Second Grade the provisio 
ofr. 2&7 (iv) continued to apply to hi 
even after his enrolment as an Advoca' 
It held further that Pandit Har Pras 
Sand was technically guilty of profession 
misconduct in carrying on trade witho 
having first notified it to the Chief Cor 


-and obtained its orders in the matter, 


We regret we are unable to agree wi 
the opinion of the learned members oft 


: g 
1935 
“Tribunal as regards the: application of 
“rt. 287 (iv) of the Oudh Civil Rules to the 
present case. No doubt Pandit Har 
“Prasad Sand was enrolled at first as a 
‘Pleader, Second Grade, in July 1923, and 
“subsequently asa Pleader, First Grade, in 
July 1925. Thereafter in September 1928 
he was enrolled as an Advocate under 
‘the Indian Bar Councils Act under cl. (d), 
‘ofr. L of the rules madeunder s.9 of the 
Indian Bar Councils Act. Rule 287 of the 
‘Ouch Civil Rules contains rules as regards 
“the qualifications, admission and certificates 
of Pleadersin Oudh made by the Ohief 
‘Court in the exercise of its powers under 
s.6 of the Legal Practitioners Act (XVIII 
-of 1879). This section shows that High 
‘Courts have been given authority under 
it to frame rules in regard to Pleaders of 
the Subordinate Courts and of the Revenue 
Offices situate within the locallimits of its 
appellate jurisdiction, and, in the case of 
a High Court not established by% Royal 
Charter, of such Court. It seems, therefore, 
perfectly clear that the rules framed under 
this section can apply only to Pleaders and 
Mukhtars. Pandit Har Prasad Sand is no 
longer a Pleader, but is an Advocate subject 
-to the provisions of the Bar Councils Act. 
Obviously, therefore, r. 287 cannot apply to 
his case. The learned members of the 
, Tribunal have stressed the words “who, 
having been admitted asa Pleader,” used 
‘in sub-r. (iv) ofr, 287. These words cannot 
‘mean that-if a person has been admitted 
_ as a Pleader once he must always continus 
¿to be subject to those rules even though 
-he might cease to be a Pieader. 
“obvious implication of the rule is that 
_baving been admitted as a Pleader, the 
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carries on any trade or business, - It is not 
denied that Pandit Har Prasad Sand filed 
such a declaration. This clearly implies 
that he isnot to engage inany trade or 
business while carrying on the profession 
ofan Advocate. We have no doubt that 
a trade or business is 
ordinarily inconsistent with the practice 
of the profession, of an Advocate. We 
have, therefore, no hesitation in holding 


-that the conduct of Pandit Har Prasad 


Sand inthe present case in joining as a 
partner in the Firm of Darling & Co., 
constituted professional misconduct. But 
in view of the fact that Pandit Har Prasad 
Sand has given us an undertaking to 


-suspend. his practice and not to do any 


work as an Advocate while he is engaged 
we do 
not think it necessary to impose any 
penalty on him for the offence. We think 
that the requirements of the case will be 
met by our expressing our disapproval of 
his conduct. As Pandit Har Prasad Sand 
had admitted his mistake and expressed his 
unqualified regret in his written statement, 
it was hardly necessary for the Govern- 
ment Advocate to put in appearance in the 
case. Under the circumstances we make no ` 
order as to costs. 

N. Order accordingly, 


eS 


PATNA HIGH COURT 
Criminal Revision Petition No. 366 of 1935 
August 12, 1930 
MAOPHERSON, J. 

NEPAL NONIA—AcousED — PETITIONER 
versus 


EMPERCR—Opposite Party 

Penal Code Act XLV of 1860), s. 448—Accused 
found in complainant's room at night—Allegation 
of mistake—Absence of evidence of intent to commit 
offence—Held, that offence under 3.448 was not 
established, 

The complainant and his brother occupied 
separate though adjoining houses. The accused 
was caught at night in the room where the 
complainant wasin bed. It was alleged on behalf 
of the accused that he had made a mistake 
in respect of the room, having intended to 
enter an adjoining room,to the south in which 
resided the wife ofthe elder brother of the com- 
plainant who himself was absent in another Dist- 
rict. It was not shown that when the accused 
intended to enter the house in possession of 
the complainant's brother, it was with intent tọ 
commit an offence punishable under s. 497 of the 
Penal Code: | l | 

Held, thab without any testimony from any wit- 
ness on the point, the offence of. house tres- 
pass under 8, 448, Penal Code, was not establigh- 
“e 


-person also continues to be such. As 
« Pandit Har Prasad Sand has now ceased to 
.beaPleader and has been enrolled asan 
. Advocate he is, in onr opinion, no longer 
- subject to the rules applicable to Pleaders 
as such, and is subject only to the rules 
‘made applicabie to Advocates. 

The next question is whether Pandit Har 
Prasad Sand as an Advocate has been 
guilty of any professional misconduct in 

- engaging in trade as partnerof the Firm 
of Darling & Oo. Even though no express 

- rule has been framed prohibiting Advocates 

` from engagingin trade or business yet it 
-is worthy of note that r. 2of the rules 

- framed under s. 9 of the Indian Bar Councils 

< Act provides that every person applying to 

“be admitted as an Advocate must filea 

- declaration stating that the applicant does 

“not hold -any- salaried -appointment, nor - 
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- Cr. R. P. from an order of the Sessions 
Judge of Bhagalpur, dated June 27, 1935, 
modifying that of the Deputy Magistrate 
«of Bhagalpur, dated March 15, 1935. 
_ Messrs. Naqui Imam and N. C. Ray, for 
the Petitioner, 
Mr. W.H. Akbari, for the Opposite Party. 
Judgment.—tThe petitioner was con- 
victed by the Deputy Magistrate under 
„8. 406 of the Indian Penal Code, but that 
-conviction was altered in appeal to one 
under s. 448, with-a sentence of three 
months’ rigorous imprisonment. 
‘It is clear that the petitioner was 
:caught at 11 p.m. in the northern corner 
of the room where the complainant was 
in bed with his wife and family, and the 
Magistrate apparently assumed that he 
„had entered the room to commit theft or 
‘some similar offence. The learned Ses- 
-sions Judge, however, gave effect to a 
plea which was indeed not alleged by the 
‘petitioner himself but which was pressed 
on his behalf that he bad madea mis- 
_ take in respect of the room, having in- 
tended to enter an adjoining room to the 
south in which resided the wife of the 
elder brother of the complainant who him- 
| self was absent in another District. The 
suggestion was that the petitioner was pro- 
ceeding to the room of this woman, and the 
essions Judge towards the end of his 
judgment states :- . - 


“It seems to me possible that the appellant made 
a mistake as to the rcom and entered the room of 
Kartik(the complainant) when he thought he was 
entering the room of his sister-in-law.” 


It is urged by Mr. Imam that the find- 
ings are not sufficient to constitute the 
ofience found by the Appellate Court. In 
order that the petitioner's entry by mis- 
take into complainant’s house should be 
criminal trespass at all, it is necessary in 
this instance that the petitioner should have 
entered tocommit an offence. Itis pointed 
- out with force that itis not an offence to 
have sexual intercourse with the wife of 
another man, the offence under s. 497, of 
| the Indian Penal Oode, requiring proof 
further thatsuch sexual intercourse was 

without the consent or connivance of the 
husband. The complainant having pre- 
. Bented an entirely different case, the pro- 

secution failed to adduce any cvidence to 
that point. It appears that the two bro- 
thers are separate and occupy what must 
be considered to be separate though ad- 
joining houges. It is not shown that when the 
petitioner intended to enter the house in 
possession of the complainant's brother, it 
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was withintent to commit an offence punish- 
able under s. 497 of the Indian Penal Code. 
It may be that if complainant's brother 
had been examined it would have been 
easy to establish that ingredient of the 
offence punishable under s. 497, But it is 
clear that without his testimony and in- 
deed without any testimony from any wit- 
ness on the point, the offence of house 
trespass under s- 448 of the Indian Penal 
Code, is not established. It is not necessary 
to decide whether an entry in the house 
of the complainant with intent to commit 
an offence which in fact could not -be 
committed there, would constitute an offence 
under s. 448. 2. 8 

Accordingly, the application must be al- 
lowed and the accused acquitted and 
directed to bereleased from bail, 

N. Application allowed. 





®  OUDH CHIEF COURT 
Civil Revision Application No. 5 of 1935 
August 23, 1935 
Srivastava, J. 
BIDYA DHAR— DEFENDANT— APPLICANT 
versus. 
KAPURTHALA ESTATE at BAHRAICH 
— PLAINTIFF AND ANOTHES— DEFENDANT 
— OPPOSITE PAKTY | 
Civil Procedure Code (Act V of 1908), 0. XXIII, 
r. 1—Failure of plaintiff to produce documents at 


roper time or any other default on his part in 
BN A prosecuting suit—Whether suffictent ground 


‘within O. XXIII, r.l 


The failure of the plaintiff to produce documents 
at the proper time or any other default on his part 
in properly prosecuting the suit cannot be regarded 
as a sufficient ground within the meaning of O., 
XXIII, r. 1 of the Code of Civil Procedure. If the 
Court is satisfied that there were reasonable grounds 
to explain the delay in the production of the docu- 
ments at the proper time, he could admit them as 
additional evidence in the appeal], but in the absence 
of any grounds suchas are contemplated by O. 
XXIII, r. 1 of the Code of Civil Procedure, be has no 
jurisdiction to allow the suit to be withdrawn with 
liberty to bring a fresh suit. 


C. R. App. of an order of the First 
Subordinate Judge, Bahraich, dated 
October 1, 1934. | 

Mr. B. K. Dhaon, for the Applicant, 

Messrs. Siraj Husain and K. P. Misra, for 
the Opposite Party. ee 

Judgment.—This is an application 
under s. 115 of the Code of Civil Procedure 
for revisionof an order of the learned 
Subordinate Judge of Bahraich allowing an 
appeal pending before him as well as the 
suit from which the appeal had arisen to be 
withdrawn. 

The order does not say that the suit was 


19359. 


allowed to be withdrawn with liberty to 
institute a fresh suit, but the parties are 
agreed before me that this was the intention 
of the learned Subordinate Judge. Order 
XXIII, r. 1, authorises the Court to allow a 
suit to be withdrawn with liberty to 
institute a fresh suit in respect of the 
subject-matter of such suit, “where the 
. Court is satisfied (a) that a suit must fail 
_ by -reason of some formal defect, or (b) 
-that.there are other sufficient grounds for 
- dllowing the plaintiff to institute a fresh 
‘suit. The order of the learned Subordi- 
nate Judge makes no mention of any 
- formal defect. The learned Counsel for 
< the opposite party has contended that there 
was a formal defect inasmuch as the 


custom set up by the plaintiff was only 


partially denied by defendant No, 1 and 


the fact that there was no total denial of 
the custom was ignored inthe framing of 


issue No.4, In my opinion this argument 
-is without substance. 
ment of defendant No. 2 shows that he had 
completely denied the custom. The issue 
. No.4 as framed by the trial Court was 
therefore quite correct. The learned 
Counsel has not referred meto any other 
ground which could be regarded as 
sufficient for permission being given to 
withdraw the suit with liberty to institute 
--a fresh suit. The only reason given by the 
learned Subordinate Judge in support of 
` his order is that certain relevant documents 
had not been filed at the proper time and 
that the plaintiff had failed to establish 
the custom which was well known in Oudh 
- for ‘fault in prosecution”. I do not think 
that the failure ofthe plaintiff to produce 
documents at the proper time or any other 
“ default on his part in properly prosecuting 
the suit can be regarded as a sufficient 
..ground within the meaning of O. XXIII, 
rl of the Code of Civil Procedure. If the 
learned Subordinate Judge was satisfied 
that there were reasonable grounds to 
-.explain the delay in the production of the 
- documents at the proper time, he could 
admit them as additional evidence in the 
| appeal, but in the absence of any grounds 
-.guchas are contemplated by O. XXII, r. 1 
of the Code of Oivil Procedure, he had no 
jurisdiction to allow the suitto be with- 
` drawn with liberty to bring a fresh suit. 


. In any case there can be no doubt that in 


the circumstances stated above the learned 
Subordinate Judge has acted with material 
irregularity in the exercise of his jurisdic- 
tion in allowing the suit to be withdrawn. 

I accordingly allow the application, set 
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aside the order of the lower Court and send 
the case back to the Subordinate Judge of 
Bahraich for the appeal being disposed of 


according to law. a 
N. Application allowed. 





PATNA HIGH COURT 
Criminal Revision Petition No. 294 
of 1935 
July 29, 1935 
AGARWALA AND LUBY, Jd. 

HETA SINGH AND OTHERS— PETITIONERS 
versus 
EMPEROR—OpposiITE PARTY 

Criminal trial—Case and. counter-case—A ppeal— 
Judge acquitiing accused in case—Reversal of find- 
ings in counter-case—Evidence not discussed— IMmding 
in other appeal referred to— Procedure, if proper— 


Remand. 
Tha disputes as to the rights of the parties to 


surplus water resulted in the trials of people of 
two villages on charges of rioting and other 
The trial Court convicted the accused in 


both cases. In appeals by both parties, the Judge 
acquitted the accused in one case and in the other, 


gard to the right of irrigation, but he did not dis- 
cuss the evidence in the case and only referred to 
his finding in the other appeal : 

Held, tbat convenient as that course may have 
been for the Sessions Judge to adopt in dealing with 
the two appeals in counter-cases, lt would raise & 
difficulty when the case comes before the High Court 
in revision, for there would be no materials to enable 
the High Court to be satisfied that the Judge was 
justified in reversing the decision of the trial Court 
on the question of fact, and hence the appeal should 
be remanded tohim to be disposed of in accordance 


with law, | 
Cr. R. P. against an order of the Sessions 


Judge of Monghyr, dated April 26, 1935, 
affirming that of the Sub-Divisional Officer, 
Jamui, dated January 31, 1935. 

Messrs. S. K. Mitra and Yasin Yunus, for 
the Petitioners. 

The Assistant 
the Crown. 

Agarwala, J.—The 
sidents of village Kbairwan. The prosecu- 
tion party are residents of village Silway. 
In August last year the residents of Silway 
put up an embankment In plot No. 1556 in 
village Silway for the purpose of retaining 
water in their own village. The residents 
of Khairwan claimed that they are entitled 
to surplus water which enters plot No. 1556 
for the purpose of irrigation of their own 
felds. The dispute as to the rights of 
the parties led to 2 disturbance which 
resulted in trials of the villagers of Khair- 
wan and Silway on charges of rioting and 
other offences. In the case against the 
Silway people the defence filed F'ard-ab- 
pashis of both the villages. Mainly on a 


Government Advocate, for 


petitioners are re- 
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_ consideration of that evidence the learned 
- Magistrate who was trying the case came 

to the conclusion that the people of Silway 
had noright to erect the bundh. In the 
result the villagers of Silway were Ccon- 
victed. In the case against the residents 
of Khairwan, there were no Pard-ab-pashi 
papers on the record, but the learned 
Magistrate referred to the Fard-ab-pashis 
which were fled in the counter-case and 
he held .that the people of Silway had no 
right toerect the embankment, but that 
the inhabitants of Khairwan had exceeded 
. the right of private defence in assaulting 
“the Silway people. In the result he con- 
` victed the inhabitants of Khairwan also. 
._ Each party preferred an appeal ‘to the 
Segsions Judge of Monghyr. In dealing 
“ with the appeal by the residents of Silway, 
-the leained Sessions Judge, on a con- 
‘sideration mainly of the fFard-ab-pashi 
“ papers, cameto the conclusion that the 
‘inhabitants of Silway had a right to erect 
` the bundh in question for the purpose of 
retaining water in their own village until 
they had finished with it. He, therefore, 
‘ acquitted the Silway people, 

In the appeal by the people of Khairwan 
‘the learned Sessions Judge reversed the 
‘finding of the learned Magistrate with 
. regard to the right of irrigation. He has 

not, however, discussed the evidence in 
the case, but has referred to his finding in 
the appeal by the people of Silway. 
. Convenient as that course may have been 
for the learned Sessions Judge to adopt 
“in dealing with the two appealsin counter- 
cases, it raises a difficulty when the case 
-comes before us in revision, for there are 
no materials to enable us to satisfy 
‘ourselves that the learned Judge was 
justified in reversing the decision cf the 
-trial Court*on the question of fact. Those 
-materials are not before us now and we 
“are not, therefore, in a position to decide the 
main question which arises in this applica- 
tion, namely, the rights of the parties in 
regard tc the irrigation of the two vil- 
lages. 

= The order of the learned Sessions Judge 
"must, therefore, be set aside and the appeal 
remanded to him to be disposed of in ac- 
cordance with law. The learned Sessions 
Judge will consider the desirability of 
„marking as exhibits in the present appeal 


the two Fard-ab-pashis, and the map whieh 


is Ex. 2 in the Silway case, and which are 
-public documents. 


. Luby, d.—I agree. 
N. Order set aside. 
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SIND JUDICIAL COMMISSIONER'S - 
COURT 

Criminal Appeal No. 156 of 1934 
September 27, 1934 re 
Ferrers, J. O., AND O'SULLIVAN, A.J. Cy 
BHURASING AND ofHERS—APPELLANTS ; 
VETSUS ai 


EMPEROR—Opposits PARTY 

Penal Code (Act XLV of 1860), s. 379—Gist of 
offence under—Bona fide taking of property—Whe- 
ther constitutes theft—Criminal Procedure Code. (Act 
V of 1898), s. 298 —Evidence of previous conviction 
—When admissible — Evidence Act (I of 1872), ss. 54, 
14— 5. 54, scope of—Uo-owner— One co-owner, if can 
give possession of joint property to agent for cultivation 
— Contribution of expenses of cultivation—Whether 
entitles himto exclude joint owner from exercising 
rights of joint possession. 

In order to constitute “ theft’ the factor of dis- 
honest intention must be present. Intention is the 
gist of the offence of theft: it isthe intention of 
the taker which must determine whether the taking 
or the moving ofa thing is theft. Ifthe taking is 
not done dishonestly, it will not amount to theft. 
As a dishonest taking involves the intention to cause 
wrongful gain to the taker or wrongful loss to an- 
other, itfollows that where the circumstances show 
that property has been removed in the assertion of 
a bona fide claim or right, a dishonest intention 
cannot be attributed tothe taker. In other words, 
where a person takes a thing believing genuinely 
and in good faith thathe has a right to take that 
thing or thatthe thing is his, it cannot be said that 
he had the intention of causing wrongful gain to 
himself or wrongful loss to another. Gain to him- 
self or loss to that other, wrongful or otherwise, may 
ensue but the reyuisite dishonesty of intention can- 
not beattributed tothe taker. [p, 288, cols. 1 & 2.] 

The removal of property in the assertion of a bona 
fide claim of right, though unfounded inlaw and 
fact, does not constitute theft although a mere 
colourable pretence to obtain or keep possession 
of property would not avail as a defence. The 
question whether the claim is bona fide ‘or not 
must be determined upon all the circumstances -of 
the case, and a Court ought not to convict unless it 
holds that the claim is a mere pretence. Arfan Ali 
v. E nperor (2), relied on. [p 288, col. 2; p. 289, col. 1.] 

Section 29%, Criminal Procedure Code, lays it 
upon the Judge as aspecial duty to prevent the 
production of inadmissible evidence wheiher it is 
or isnot objected to by the parties. [p. 293, col, 
r: 
Evidence of previous conviction is admissible only 
ag specified ins, 54, Evidence Act, although when a 
prisoner is charged under s. 401, Penal Code, _ pre- 
vious convictions can be proved under s. 14, Evidence 
Act. 

Where evidence of good character has uct been 
given, and bad character is nota fact in issue, evi- 
dence of previous conviction is not admissible 
under s. 54, Evidence Act. 

A co-owner being entitled to a share of the pro- 
duce, another co-owner is not entitled to place an 
agent in possession of the property against the for- 
mer'’s wiehes. The mere fact that the latter contri- 
buted to the cost of cultivation will not entitle him 
to excludethe joint owner from exercising his un- 
doubted right of joint possession, [p. 227, col. 2] 

Messrs.. Partabrat D. Punwani and 
Naraindas Chetanram, for the Appellants, 


Mr. Hatim B. Tyebji, for the Crown, 


> af 
1935 


- O'Sullivan, A. J. C.—This is an appeal 
by eighteen persons who were convicted 
by the Additional Sessions Judge of 
Hyderabad under s. 395, Indian Penal Code, 
for having, it is alleged, on October 27 and 
28, 1933, near Matli, in the Hyderabad 
District, forcibly reaped and removed certain 
standing crops. Each appellant was 
sentenced to 12 months’ rigorous imprison- 
ment and in addition, appellants Nos. 1, 2, 
9 aud 17, Bhurasing, Melhusing, Mohansing 
and Sundersing have been ordered to pay a 
fine of Rs, 500 or in default of payment of 
the fine to undergo imprisonment for six 
months, 
: The case occupied the attention of the 
Courts below fora considerable time and 
was gone into in great detail. In the 
Sessions Court there were nearly two 
hundred Exhibits and the judgment of 
the Sessions Court extends to forty-one 
typed pages, The appeal has also been 
argued at. length. There is, however, a 
consensus of agreement onthe main facts, 
and there is really only one main issue. 
‘We propose briefly to trace the 
Salient and admitted facts leading up to 
the commission of the alleged offence as 
these have a considerable bearing on the 
case. Wewill then arrive briefly ab find- 
ings of facts as to the events which occurred 
on October 27 and 28, 1933, and proceed to 
determine whether on all these facts, the 
appellants have been proved to have 
committed an ofence under 3.395, Indian 
Penal Code. Our task has been made 
arduous by the inordinate length of the 
record and the prolixity of the judgment. 
The learned Judge has devoted a dis- 
proportionately great space ia his judg- 
ment to comparatively minor issues to the 
exclusion of the more important points. 
For instance, twelve typed pages out ofa 
total of forty-ons have been devoted to a 
-discussion of the defence of alibi preferred 
on behalf of Melhusing, Mohansing, Bhura- 
sing and Sundersing, whereas ap- 
‘proximately two pages cover brief refer- 
‘ences to the very important facts leading 
up to the alleged offence, and there are 
no findings of facts on certain relevant 
matters. Little attention has been given 
to the main issue in the case whether 
the crops were reaped or removed with 
dishonest intent. As we find ourselves 
able to dispose of the appeal on other 
grounds, we do not propose to deal at any 
‘length with the defence of alibi put forward 
_by the principal appellants. 
Appellants Nos. 1 and 2 Bhurasing and 
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Melhusing are brothers. Appellant No. 3 
Mohansing is the son of Melhusing, and 
appellant No. 17 Sundersing is the son of 
Bhurasing, and they are Sikhs whose 
families have been settled in Sind for 
many years, Melhusing and a Sindi Bania, 
Assudomal, are joint owners of certain 
land in Matli taluka comprising nineteen 
survey numbers, both these persons 
having within the last two years purchased 
shares in this land from the original 
owners. In some of the survey numbers 
Melhusing owns a four anna share and in 
others a three anna share, the remaining 
shares in each case being owned by As- 
sudomal. 

It would appear that Assudomnal first 
purchased a four anna share in this land 
in September 1932. The following 
February Melhusing purchased his three 
and four annas share and in April 1933 
Assudomal brought the remaining shares, 
Why these persons should have thought 
fit to become joint owners of property, it 
is difficult to see. Bhurasing and Melhus- 
ing are considerable zamindars at Matli 
and go also, if would appear, are Assudomal 
and his brother Jhamandas. The Sikhs 
have been on inimical terms with the 
Assudomal clan fora quarter of a century 
during which period the flame of enmity 
has on more than one occasion blazed into 
considerable conflagration. Between the 
respective parties there have in the past 
and counter-prosecu- 
tions, petitions to officials and counter- 
patitions, disputes over land, elections 
and other matters. The record of the 
cass bears this cub and it is unnecessary 
to dwell further on the point. In addi- 
tion to the long-standing ill-feeling 
between Assudomal and Jhamandas on 
one side and Bhurasing and Melhusing on 
the other, there have been frequent disputes 
and quarrels between Assudomal and 
Jhamandas themselves and between 
Bhurasing and Melhusing. Indeed as the 
learned Sessions Judge graphically des- 
cribes it: 

“the history of Matli for a quarter of a century 
would appear to bo made up of the permutations 


and combinationy of the friendship and enmities 
between the four men”, 


The conditions were, therefore, not 
from the outset conducive to a peaceful 
joint ownership in the nineteen survey 
numbers, and it was not long before a 
climax was reached. A man named Alan 
was in March 1933 appointed by Assudomal 
to cultivate two of the jointly-owned survey 
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numbers, Nos. 122 and 239. Alan received 
from Assudomal an advance (takavi, of 
Rs. 75 for expenses and executed a deed 
TEx, 4 in Assudomal's favour. As these 
‘two survey numbers were unable to obtain 
water, Alan was instead given another of 
‘the jointly-owned survey numbers No. 180. 
Assudomal similarly gave out six others 
of the jointly-owned numbers to other 
persons for cultivation. It would appear 
that Assudomal acted entirely on his own 
initiative end responsibility in this matter. 
Melhusing, as admitted by the prosecution, 
was not consulted, was not a party to the 
documents executed and was not even 
recognised as joint owner by the persons 
to whom the property was given for cultiva- 
tion, On this point Assudomal in his 
evidence Er. 3, has stated on behalf of the 
prosecution at line 140: 

“I knew that Mobhansing had a share in the two 
survey numbers which I gave for cultivation to 
Alan, The possession was with me. I gave the 
numbers to Alan as mine. I had not informed 


‘Alan that Mohansing had a four annas share, 
Mohansing had a four anna share ia Survey 


No. £30. 

- Similarly Alan in his evidence, Ex. 18 has 
aid: | 

° “I gave Ex.4 to Assudomal at Tando Muhammad 

Khan. He gota deed executed by me immediately. 

He told me that the entire land belonged to him." 

A month or two after the aforesaid land 
was given out for the purposes of cultiva- 
tion, Assudomal leased his share of all 
the jointly-owned survey numbers to his 
nephew Samanmal, who, in consequence, 
‘supervised the cultivation of the seven 
survey numbers. On September 28, 1933, 
Samanmal lodged a complaint Ex. 51 at 
the Matli Police Station against Melhusing, 
Mohansing, Sundersing and their kamdars 
Pahlusing, Soomar Shidi and Saroopsing, 
Phatusing and Lakbmir Jat alleging 
that these persons and others 
had comeon to the land that day and 
assaulted him. The report was registered 
under ss, 447, 324 and 148, Indian Penal 
Code and proceedings instituted. 
The evidence of dhamandas in those 
proceedings was exhibited through him in 
-the present case, and is Ex. 65. It would 
-appear from 
mately a month and a half before the 
alleged attack on him on September 28, 
1933, that is to say, about the middle of 
August 1933, Jhamandas the brother of 


Assudomal endeavoured to persuade 
Melhusing to dispose of his share to 
Samanmal. The evidence is to the follow- 
ing effect: 


‘After Melhusing purchased his share about one 
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and half months before the incident, Jhamandas told. 
Melhusing, ‘if you lease your share to Samanmal it will. 
be easy for Simanmal as he has already got the lease 
of Assudomal’s share.’ This Melhusing would not 
accede to,” , 

Atanother portion of Ex. 60 Samanmal 
referring to the same or asimilar incident 
says: 

“On tha next day I was sitting in Jhaman das" 
otak when Melhusing and Mohansing came there, 
Jhamandas asked Melhusing to lease his share to 
Samanmal, Thereupon Melhusing said: ‘I shall take 
the share of batai in the mercantile way.’ Melhusing 
did not agree to receive his share in cash. 
Melhusing said ‘lets Samanmal go and make the 
bataim in the crop ready.’ This talk had taken place 
one and a half month prior to the incident of Septem- 


ber 28" 

The Barrage Tapadar Ahmedshah, 
Ex. 136, states that zamindar can obtain 
ten acres of land as a “mehag” grant for 
every huadred acres held by him so that 
there was apparently some incentive to 
Melhusing to retain his share of the land. 
Tt is also admitted in the same statement 
of Samanmal that about this time, 
Melhusing, Mohansing and their kamdar 
Pahlusing had on more than one occasion 
visited the land and seen the crop. 
Survey No. 130 had been sown with cotton- 
seed, tilseed and bajri. It would appear, 
that either on September 23, 1933, or shortly 
before, the tilseed on survey No. 130 had 
been reaped by S2manmal and Alan, 
and had been removed to a survey 
number exclusively in the possession of 
Assudomal about a mile from Survey No. 
130. Alan, Ex. 18, Samanmal, Ex. 65, and 
Assudomal, Ex. 3, all of whom gave evidence 
for the prosecution admits this -took place. 
(Alan is somewhat equivocal about the 
precise time and says: 

“I was reaping ftilseeds when Melhusing and 
Soomar Shidi had come to me on the first Joceasion.” 

Again says: 

“| had taken away the tilseed 2 or 3 days before 
they came. I was reaping the tilseed for two days, 
I and Manik reaped the tilseeds. Melhusing and ~ 
Scomar Shidi did not ask ms for a share of the 
tilseeds, nor did they ask me where the tilseed 
harvest was." 

Samanmal slates with regard to the same 
episode: 

“We had not picked cotton pods on the day on 
which the fight took place (on September 23, 1933). On 
that day there was reaping of tilseeds." 

Assudomal admits (in the following words) 
that the tilseeds were removed to his own 
exclusive survey number without the consent 
of Melhusing : 

“The tilssedsof the survey number amounted to 
one maund. I kept the tilssed in my survey No. 54 
which is centrally situated. It is four or five 
survey numbers from Survey No. 130, I did not ask 
permission of the accused before taking the 
tilseeds, Accused did not come to me and ask me 
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to get the tilseeds kept in the partnership survey 
number. They did not ask for a share of the 


tilseeds. I got the tilseeds keptin Survey No. 54, 
15 days before I went to Hyderabad, on October 
25 13 


(The last sentence. would appear to be in 
conflict with the evidence of Alan and 
Samanmal that the reaping of the tilseeds 
was about the assault on September 28, 
1933). Whatever the precise day of the 
removal of the tilseeds, it is clear that two 
days before the episode of September 28, 
1933, Melhusing had approached Samanmal 
and asked for his share of the produce. 
This is clear from Samanmal's own report 
of September 28 to the Police Ex. 51, in 
which he says: ~ 

“Day before yesterday Melhusing came to the 
land and said to me: ‘You will take away the 
produce. Distribute three annas share and give 
it-to me now," 

It is also apparent that Melhusing ap- 
proached Alan and endeavoured to get Alan 
to recognize him as a joint owner. But 
this Alan declined to do. Assudomal states 
with respect to this: 

“A month or so before the dacoity Alan came 
to me to my otak at Matli and told me that 
accused Melhusing and Soomar Shidi had come 
to him and asked him to leave the land. He 
refused to do so as he had cultivated the land, 
Melhusing told him that he had a four annas 
share in the land and that if he owned his share 
in the land he could stay on the land, otherwise he 
‘would see how Alan could reap the crop. 
Alan told him. that he could not do so as he 
had got the land from me and had givena deed.” 


Alan himself also in effect admits this on 
September 28, 1933, Soomar Shidi, Melhu- 
sing’s kamdar, filed an information under 
s. 107, Criminal. Procedure Code, against 
Assudemal, Samanmal, Alan and others. 
About October 6, 1938, Melhusing petiticned 
the District ‘Superintendent and Deputy 
Superintendent of Police for assistance, 
Exhibits 157 and 158 are the petitions. He 
alleged that Assudomal was endeavouring 
to force him into parting with the land, 
that he had already forcibly reaped and re- 
moved some of the crops and that there was 
apprehension that ihe remaining crops would 
also be removed. His petition accordingly 
in the following terms asked for Police 
“protection : 

“Now my humble sulmissicn is that a Police- 
man may be placed at our disposal for two 
months at our cost, whose salary we are ready 
to pay in advance, co that the said Police 
Officer may go and live at the aforementioned 
land and award to all the parties their respective 
shares and no quarrel or disturbance may occur; 
otherwise Jhamandas and Assudomal and their 
men will forcibly take away the produce which 
is now ready. Your honour may kindly make 
speedy arrangements and place at our disposal a 
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Policeman from Hyderabad. As regards the high- 
handedness to which our men have been subject- 
ed by the Sub-Inspector, Police, Matli, our men 
are about to lodge a complaint in a compstent 
Oourt.” 

On October 9, 1933, Soomar Shidi filed a 
complaint against the Police Sub-Inspector 
of Matli under ss. 220 and 342, Indian 
Penal Code, alleging that he had wrongful- 
ly confined him and others in connection 
with Samanmal’s complaint on September 
28, 1933, Ex. 51, and had wrongfully 
refused to release them on bail. In this 
connection it has subsequently been admitt- 
ed by the Sub-Inspector Muhammad 
Hussain that he demanded bail to the 
extent of Rs. 5,000 from the accused in 
Samanmal’s complaint, that he refused to 
accept Bhurasing as securily and that 
the accused were in consequence detained 
fora night at the Police Station. Subse- 
guently the Magistrate accepted bail to 
the extentof Re. 300 only. The Sub- 
Inspector’s excuse for refusing to accept 
Bhurasing as surety is that he did not 
produce a certificate ofsolvency. This does 
not sound convincing because Bhurasing is 
admittedly a resident of Matli anda 
considerable landowner. ` According to the 
Barrage tapedar Abhmedshah,  Bhurasing 
has more than one thousand acres of land, 
scme of which is valued at Rs. 125 an acre. 
There is no doubt that the Sub-Inspector 
knew Bhurasing because he refers to him 
in his evidence as being a previous convict 
and makes this one of the excuses for not 
having accepted him ag surety. In addi- 


tion to the prosecution filed against the 


Sub-Inspector, reports were made to his 
superiors by the Sikhs regarding to the 
refusal to accept Bhurasing as surety. To 
say the least therefore the Sub-Inspector 


could not at that time have looked upon’ 
Bhurasing and those. associated with him’ 


with a very favourable eye. 

On October 9, 1933, Melhusing despatch- 
ed still another petition, Ex, 50, this time 
to the Sub-Inspecter himself at Matli, 
alleging that the crops in certain of the 
jointly-owned survey numbers were being 
removed by Assudomal’s men and asking 
for Police assistance. There was no 
compliance with these petitions. The 
Police apparently regarded them as 
baseless, The following endorsement was 
made by the Sub-Inspector, Matli, on the 
last-mentioned petition Ex. :.0: ; 

“The applicant has 3 or 4 annas share only, 


and the party referred to is prepared to give 
the share of the produce thereof. The facts 


thereof have been given by the complainant in - 


‘Crime No, 83 of year 1923, Under the circume 


4 


- 
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stances, the applicant’s purpose is nothing else 
but to bully and to make a show of the Police 
to the other party. It is, therefore, probable 
that the applicant’s party might sometime com- 
mit breach of peace for taking possession of the land 
forcibly.” 


About October 22, 1932, Melhusing and 
Mohansing had a landhi or hut erected on 
Survey No. 120 with the evident intention of 
. reaping those crops which were still stand- 
ing. This wasreported to Assudomal, who 
however took no action at the time. The 
facts related above are substantially 
admitted by the prosecution and lead to the 
events which are alleged to have occurred 
on October 27, and 28, 1933, upon which the 
prosecution wasinstituted. Melhusing and 
Mohansing’s version as to.these antecedent 
events varies somewhat from the fac's 
admitted by the prosecution, but we consider 
that it is unnecessary to go beyond what is 
admitted. For instance, Melhusing and 
Mohansing endeavour to make out that 
they were parties to appointing Alan to 
cultivate the crops in Survey No. 130 and 
they also allege that their kamdar Soomar 
was posted on the land to watch the 
standing crops. Whether: Meihusing was 
agreeable at any time to Alan cultivating 
the land is immaterial. It is obvious that 
Alan was originally appointed without his 
knowledge or consent, and it is probable 
that he afterwards for atime acquiesced. It 
is certain, however, that subsequently 


either from an apprehension that he would ` 


not obtain his dues, or from other cause he 
approached Alan with a view to getting him 


to admit the joint ownership. Incidently ` 


we consider it doubtful that Assudomal was 
entitled in the first instance to appoint 
Alan to cultivate the joint property without 
the knowledge and or consent of Melhusing. 
His action, however, would presumably be 
ratified when Melhusing subsequently 
acquiesced in the eppointment. But in 
that case although Assudomal may have paid 
the takavi, Alan must be deemed to have 
been the agent of both joint owners, and 
therefore would not be justified in refusing 
to recognize Melhusingh asa joint owner. 
These observations with regard to the legal 
relationship between Alan and Melhusing, 
are, as I have remarked, incidental. We 
consider it unnecessary to go further into 
this aspect of the question. 

-It is alleged that on the early morning of 


October 27,1933, Melhusing, Mohansing, - 


Bhurasing, Sundersing, Pahlusing and 
the other appellants, with a large retinue, in 


ali about a hyndred men, invaded Survey 


No, 130 and reaped and removed the 


cv, 
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standing crop. Next day October 28, th® 
appellants are alleged to have continued 
their activities. Assudomal and Jhaman- 
das are said to have departed to Hyderabad 
on the morning of October 27 to arrange for. 
a civil suit to be filed against Melhusing 
for partition of the joint property. Their 
departuie was admittedly before they had 
any knowledge of the alleged invasion. 
Devandas, the adopted son of Jhamandas, is 
said to have been informed at about 1 P. m. 
on October 27 of the invasion by one 
Soomar Tebo, in consequence of which, he 
despatched a telegram Ex. 8 to J hamandas 
to Hyderabad care of his pleader, Mr. . 
Gopaldas Jhamatmal. Alan is said to 
have made a similar report to Devandas 
the same evening about 6 P. M. upon 
which the latter is said to have des- 
patched another telegram, Ex. 36, this 
time to the District Superintendent of 
Police, Hyderabad. 

On the same day Assudomal petition-, 
ed tbe District Superintendent Police,. 
Hyderabad, Ex. 4", informing him that 
he had obtained an injunction against 
Melhusing and Mohansing and asking 
for Police protection. It was stated in 
the petition that he had that day receiv- 
ed telegram informing him that Melhu- 
sing, Mohansing and Bhurasingh had. 
forcibly removed the standing crop: 
The District Superintendent Police en< 
dorsed this petition to the effect -that the. 
dispute between thé parties appeared to 
be getting serious and he forwarded to 
the Sub-Inspector at Matli to inquire into 
the matter and take the necessary action. 


Jhamandas accompanied by a Police 
man took the endorsed ‘petition to Matli* 
and there delivered it to the, Sub-Inspec- 
tor who immediately sent for Alan and. 
recorded at 5 P. m. on October 28 a first 
information report Ex, 19 of offences 
under ss. 379, 447, 148 and 149, Indian. 
Penal Code. The following account is. 
given by Alan in this first report of. 
the events which occurred on October 27. 
and 28 and which form the basis of the. 
prosecution case: 

“Yesterday morning at dawn Bhurasing, Sunder- 
sing, Melhusing and Mohansing brought about ` 
1C0 men with themselves, but of whom I recog- 
nised Soomar Shidi, Laik Khokhar, Allahbux~ 
Thahim, Gulam Khaskheli, Sawan Chandio, Murid 
QOhandio, Gul Mahomed Ohandio, Lakhmir Jat, ` 
Fakirdino Chandio and Ahmad Chandio. ` 
All of them were armed with “lorhs" and, 
hatchets. At the time they came, I, my brother ` 
Manik, Kamal Machhi, and Naru Thebo were sitt- ` 
ing at the field. Bhurasing and Malhusing ‘told 
me and my brother Manik to leave the field feil. 


a 
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ing which they, said, all their hatchets would fall 
on our heads. Thereupon Iand my brother quitted 
the field. We went and sat at the ridge of the 
cattle pen. Bhurasing directed the men he had 
brought with himself to pick the cotton pods and 
gather the ears of bajrt, Up to noon they were 
picking cotton pods and gathering the ears of 
bajri, The aforesaid men of Bhurasing’s party had 
brought 41 caludrons, in which they cooked rice. 
At noon Bhurasing, Mohansing and Sundersing 
| went away, while the others remained behind at 
' the field, At about tiphari time all the aforesaid 
men tied up in bundles the cotton pods and the 
ears of corn picked and gathered from my num- 
ber and went away. Icame to Matli. Seth Assu- 
domal and his brother Jhamandas were not there. 
I related the above incident to his son Dewandas 
who said that he was going to despatch a tele- 
gram. Then I returnedhome, This morning again 
I ‘went to look after my land. I was accompa- 
nied by Yusif Toyo. Before starting for the field, 
Naru Thebo met me and said that I should not 
go to the field, because Bhurasing had again 


— — —_—— 
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brought the same men as he had brought yester- | 


day and was getting pods picked and the ears of 
corn gathered. J went and stood at the ridge of 
‘ the cattle pen. From there saw that there were 
. the same menas had come yesterday. Only Bhura- 
| sing was sitting in his hut, I did not go out of 
i fear, At that time Yusif Toyo and Nuru Thebo 
ware with me. For some time I tarried there, 
Then I returned home.: Now I have come on being 
called by a Policeman. I relate all the facts. The 
| above-mentioned men are still picking cotton pods 
and gathering bajri from my field. Up to this 
time they have taken away about 20 maunds of 
: cotton pods and half kharar of bajri, The price 
‘of cotton pods is Rs. 100 and that of bajrt 
| Rs. 37-8-0.. - 
_ After this report was recorded the Police 
‘proceeded to the scene of offence with 
; mashirs and there found a num ber of persons 
iin process of reaping the standing crop and 
! arrested ten of them, appellants Nos. 6, 
| 8,9, 10,:11, 12,13, 14,15 and 16, Although 
| 


the judgment makes no mention of ib,” 


iif. would: appear from the mashirnama 
| Ex. 39 that about “three quarters of the 
| cotton pods had -been picked and the re- 
| maining one-fourth was still growing. 
More than “half of the bari had been 
‚reaped and the remainder was standing. 
About tên maunds of the harvested pro- 
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Melhusing and they state that they stored 
the produce in the landhi, others again’ 
say that they were cultivating the adjoin- ` 
ing property when they were seized hy: 
the Police. The following four points for 
determination were raised by the learned 
Sessions Judge : 

1. Whether the land was in the ex- 
clusive possession of Assudomal and had 
been got cultivated by him ? 

2, Whether the accused or any of them 
went on the land and removed any pro- 


duce ? < 
Whether they did soby show of force’ 


3. 
and by threatening to cause hurt to: 
Alan? 


4. Whether any of the accused is. liable 
under s. 397 or 398, Indian Penal Code ? ` 

On the first three points he arrived at: 
an affirmative finding, but on the last, he 
held in the negative. Withregard to the’ 
first we are unable to appreciate the signif- ` 
cance of raising a point, the determina- 
tion in that form, and we are not in’ 
agreement with the finding. Admittedly ` 
Melhusing was a co-owner of the landi 
and entitled to a share of the produce, ` 
Assudomul would not, therefore, be en-° 
titled to place Alan or any other agent - 
in possession of the whole survey numbers ' 
against Melhusing’s wishes and whether 


` or not there was consent by Melhusing he - 


- 


duce was found stacked near the landhi. . 


The drrest of the remaining appellants fol- 
‘lowed and all eighteen were 
before a Magistrate and eventually com- 
mitted for trial before the Sessions Court 
of Hyderabad. The defence put forward 
by. the principal Sikh accused Bhurasing, 
Melhiusing, Mohansing and Sundersing was 
that they were not present at the scene of 


offence either on October 27, or on 28, . 


land a similar defence was put forward by 
‘some of the other appellants. Others of 
the appellants including No. 5-Soomar 


admit that they were at the scene: of. the appellants. 


sent up ` 


could not as joint owner be legitimately 
excluded from the land. The mere fact 
that Assudomal contributed to the cost of © 
the cultivation by - advancing Rs. 75 to` 
Alan would not, ifn our opinion, entitle him 
to exclude the joint owner from exercising : 
his undoubted right of joint possession. 
Moreover, bearing in mind the particular. 
circumstances of this case and the feelings 
which subsisted between the parties, we 
consider it in the highest degree unlikely ' 
that Melhusing himself and through his 
retainers did not retain some possession ' 
in the land. , 

We have no observation to make with 
regard tothe second partof this finding, ` 
Undoubtedly Assudomal did arrange for ` 
the cultivation. : 

We are unable to agree with the find. ` 
ing of the learned Judge on the second 
point, that is to say, that the appellants ` 
removed any produce. The learned Judge 
accepted the evidence of Alan that about 
twenty maunds of cotton pods and about - 


- half a Kharar of Bajri of a total value - 


of Rs, 137.-was removed from the land by 
We are of opinion, that 


‘offence feaping the crops on behalf of. the crops which had ` heen reaped from — 


Bas 
Burvey No. 130 were placed in or near 
the landhi and consisted of the ten maunds 
found by the Police and referred to in the 
mashirnama (Ex. 39). The following are, 
briefly, our reasons for this conclusion : 
(After setting forth the reasons, the learned 

udge proceeded). With reference to the 
third point or determination, there is no 
doubt that there was a show of force, It is 
doubtful, however, that Alan would have 
remained on the spot to be threatened or 
assaulted. He must immediately on the 
advent of the crowd, have retreated. In 
any event there was no opposition of any 
kind and, therefore, no violence of any 
kind. The appellants were not charged 
with rioting and it is unnecessary to con- 
sider further this aspect of the matter. 
With regard tothe last point raised by 
the learned Sessions Judge for determina- 
tion, it was alleged by the prosecution 
that the Sikh accused were armed with 
swords and daggers (Kirpans) and other 
accused with hatchets and loris. There 
was no reference whatsoever in the first 
report to any one being armed with a 
Sword or dagger. The learned Sessions 
Judge disbelieved the story regarding the 
“swords” and was of opinion, that pro- 
bably some of. the appellants were armed 
with kirpuns and some undoubtedly had 
hatchets but it was not possibile to say 
who had come so armed. He, therefore, 
held that no offences under ss. 397 and 
398, Indian Penal Code, had been made 
out. With this finding we arein agree- 
meni, 


-The important question for decision be- 
fore us is as to whether or not on the 
facts which have been proved, the offence 
of dacoity, punishable under 395, Indian 
Penal Code, can be held to have been 
committed by the appellants or any of 
them. Dacoity involves “theft” or “extor- 
tion.” In the present case it is theft that 
is alleged. In order to constitute “theft” 
the factor of dishonest intention must be 
present. Intention is the gist of the 
offence of theft ; it is the intention of the 
taker which must determine whether the 
taking or the moving ofa thing is theft. 
Ifthe taking is not done dishonestly, it 
will “not amount to theft. A definition, 
not however exhaustive, of the word “dis- 
honestly” is to be found in s. 24, Indian 

rubs : 
KI ees ‘anything with n aken of 
i 0 one pe , Or. Wrong- 
floes ee ae pene is said todo that thing 
4dishonestly'," 
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As a dishonest taking involves that i: 
tention to cause wrongful gain to th 
taker cr wrongful loss to another, it fo 
lows that where the circumstances sho 
that property has been removed in th 
assertion of atona fide claim or right, 
dishonest intention cannot be attribute 
to the taker. In other words, where a pei 
son takesa thing believing genuinely an 
In good faith that he has a right totak 
that thing or thatthe thing is his, it can 
not be said that he had the intention o 
causing wrongful gain to himself or wrong 
ful loss to another. Gain to himself o 
Joss to that other, wrongful or otherwise 
may ensue but the requisite dishonest: 
of intention cannot be attributed to th 
taker. Although there are certain differ 
ences between the definition of “larceny’ 
in English Law and that of “heft” iz 
Indian Law, under both definitions it ik 
necessary to prove “an animo furandi.’ 
The defnition of ‘‘stealing” ins. 1, sub 
s. (1), Larceny Act, (1916, 6 and 7,Geo 5 
Ch. 90) more clearly than the Penal Code 
emphasizes the kind of intention which i: 
& necessary factor in the offence of theft 
It is that a person is to be held to “steal” 
when he 

“without the consent of the owner fraudulenth 
and without a claim of right made in good faith 
takes and carries away, etc,” 

The principle is clear and has been 
recognized by a plethora of authorities of 
the Indian Courts. In the case of Lunido: 
mal v. Emperor (1), which came before a 
d dh of this Courtin appeal, Pratt, J. C., 
said : 

“But asthe accused is prosecuted for thé offence 
of theft, it is for the prosecuion to show 
that he was acting dishonestly, and if the cir- 
cumstances show that the accused was acting in 


the assertion of a bona fide claim of right, 8 
dishonest intention cannot be atttributed te 


The facts cf that case are not parallel, 
but the principle was clearly set forth, 
The facts in the case of Arfan Aliv, 
Emperor (2) are, however, in many respects 
very similar to those existing in the 
present case. It was there held that the 
removal of property in the assertion of 
bona fide claim of right, though unfounded 
in law and fact, does not constitute theft 
although a mere eolourable pretence to: 
obtain or keep possession of property 


would not avail as a defence. It wag 
further held-that whether the claim ig 
(1) 39 Ind, 


Oas, 1003, AI R 1915 Sind 25; 16 Or. 
L J715;9S LR 75, 

(2) 36 Ind, Cas. 136;. A IR 1917 Cal, 648; 17 Or. L 
J 456; 44,0 66; 200 W N 1270, 
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bona fide or not must be determined upon 
all the circumstances of the case, and a 
Court ought not to convict unless it holds 
that the claim isa mere pretence. The 
learned Judges Mookerjee and Sheep- 
shanks who decided that case observed at 


pp. 69 to 70* of their judgment: 
“Consequently, even if we do not hold that the 
accused has established his title and possession, 
there is noroom for controversy that this is a case 
of bona fide dispute as to title and possession and 
the accused cannot .be held to have dishonestly cut 
and removed the bamboos. The principle applicable 
in circumstances like these is well settled and is 
stated in works of high authority. Sir Matthew 
Hale in his Pleas of the Orown (Vol. 1, pp. 508- 
509) observes in his’ quaint style; ‘It is the mind 
that makes the taking of another's goods to be a 
felony or a bare trespass only.’...To the same effect 
is Sir Edward Hyde East in his Pleas of the Crown 
(Vol. 2, p. £59); ‘in any case, if there be any fair 


‘ pretence of property or right in the prisoner, or if 


it be brought into doubt at all, the Oourt will 
direct an acquittal; for it is not fit that such 
disputes should be settled in a manner to bring 
men’s lives into jeopardy.’ Hawkins puts the matter 
in much the same way in his Pleas of the Crown 
(Vol. 1, Book 1, Ch. 19,8, 12); See also Rex v. Hall 


(3), Reg. v, Wade (4), Rex, v. Jenner (5) and Reg. v. 
Leppard (6). The same principle has been recognised 


and applied in a long line of cases in Indian 


Courts.” 

In the present case the learned Judge 
has relied for guidance as to the law on 
the case of Jiandalshah v. Emperor (7). 
The facts of that case are clearly dis- 
tinguishable from the facts of this case. 
Jiandalshah, the principal accused, had 


himself filed a suit which was pending. 


It was denied by the complainant’s party 
that he had any right tothe property in 
dispute at all or that he had cultivated it. 
The matters in issue were pending in the 
Civil Court. Jiandalshah had actually 
applied for the appointment of a Receiver 
and his application had been rejected. 
Finally, before he committed the dacoity 
with which he was charged, he received 
a notice from the Inspector of Police not 
to interfere with the property or crops 
pending the civil suit. In spite of this he 
removed the entire standing crops, although 
he only laid claim to a three quarter share. 
In such circumstances the dishonest in- 
tention of Jiandalshah could be legitimately 
inferred. It could not be said that he 
bona fide claim of 
right; it wasamere colourable pretence 
that he had put forward. 

(3) (1828) 3 O & P 409. 

(4) (1869) 11 Oox 00 549, 

<5) (1829) 7 L J M O (08) 79. 

(6) (18€494 F & F5l, 

(7) 142 Ind. Oas. 584; A I R 1933 Sind 90; Ind. Rul. 
(1933) Sind 106; 34 Or. LJ 366; (1933) Or. Oas. 118. 


*Page of 440,—[Hd.] is 
158—37 & 38 
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Before leaving the legal aspect of 
the matter I would make a brief 
reference to the Rangoon case of Ranga- 
swamy v. Emperor (8) which is some- 
times sought to be relied upon” as 
an authority at variance with the prin- 
ciples I have mentioned. Oarr, J., (the 
decision was that of a Single Judge} ob- 
serves in the course of his judgment: 

“Ib is quite possible that a person may have a 
claim which he believes to be good to certain 
property and yet that in asserting that right he 
may do something which he knows he has no right 
to do. For instance he may know perfectly well 


‘that his claim is disputed and that if he wishes to 


enforce it, his proper course is to do so by having 
recourse to-the Courts. If knowing that, he prefers 
to takethe law into his own hands by removing 
the property from the possession of his opponent, 
knowing that his opponent also lays claim to the 
property, then I shouldsay that his act is dishonest 
and amounts to theft. He has caused wrongful 
gain of possession to himself, had wrongful loss of 
possession to his opponent.” 

It would appear to me, with the great- 
est respect, that there is some confusion 
in the mind of the learned Judge. Obvi- 
ously no allegation of theft could ever be 
substantiated if the taker had no knowledge 
that his claim to the property he took 
was disputed, because, in the absence of 
such knowledge no dishonest intention could 
be attributed to him. If the taker has 
such knowledge, îi. e., knows that his op- 
ponent lays claim to the property, a dis- 
honest intention may or may not be at- 
tributed tohim, the nature and extent of 
the knowledge would be the determining 
factor. If the taker merely knows that 
his opponent is setting up or will setup 
an adverse claim, but at the same time 
believes, by reason of the genuineness of 
his own claim, that his opponent’s claim 
is false or unjustified, his taking would 
clearly be in the exercise of a bona fide 
assertion of right and therefore, not dis- 
honest. If on the other hand he knows that 
his opponent’s claim has foundation, his 
own claim might, according to the 
be removed from the 
category of a bona fide claim into a mere 
colourable pretence. 

Whether aclaim is bona fide or not is a 
question of fact to be determined in the 
particular circumstances of each case. 
Again with reference to the question of 
taking the law into one’s own hands, the 
method of taking in a charge of theft is 
not the criterion for determining whether 
the offence is made out. In nearly every 
caseof theft the taking would be by force 

(8) 109 Ind. Oas. 683; A I R 1928 Rang. 113; 29 
Or. LJ 603; 6 R 54. 
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or stealth and the offender will have taken 
the Jawinto hisownhands. The sole deter- 
mining factor is the intention of the taker. 
The method of the taking may or may 
not be some indication as to his intention, 
į. e. aB to whether itis done in the asser- 
tion of a bona fide claim. In brief if a 
man knows that his opponent claims certain 
- property and nevertheless takes the law 
into his own hands and removes that 
property, he is not on those grounds alone 
guilty of theft; but such knowledge and 
such conduct may be factors in determin- 
ing whether the taker was acting in the 
assertion of abona fide claim. ‘To the 
head-note in Rangaswamy v. Emperor (8) 
I donot demur. The latter portion of it 
runs: 

“But where in asserting his right to some property 
which a person believes to be good, he does some- 
thing which he knows he has no right to do, e.g., 
by taking the law into his own hands and remov- 
ing such property from the possession of his opponent 
who claimsthe property himself, he may be guilty 
of theft " 

Certainly in such circumstances the 
taker may be guilty of theft but I am 
unable to agree that, in the words of the 
learned Judge, “his act is dishonest and 
amounts to theft.” Ifthe decision in Ranga- 
swamy Vv. Emperor (8) purports to qualify 
the principle laid down by a Bench of this 
Court in Lunidomal v. Emperor (1) and 
many other decisions to the same effect by 
other High Courts, then in my opinion 
it was not correctly decided. The prin- 
cipal question .for decision in this ap- 
peal is whether or not in the circum- 
stances of this case the appellants, or 
those of them who were present, can be 
said to have been acting in the assertion 
of a bona fide claim of right. If they 
were so acting, dishonest intention cannot 
be attributed to them and they would 
not be guilty of an offence under s. 395, 
Indian Penal Code. The learned Judge 
omitted to raise as one of the points for 
determination the most important ques- 
tion as to whether or not the intention of the 
accused was dishonest. Atp. 20 of his 
judgment he approaches the matter in an 
oblique manner and has also dealt with 
what is a matter of fact as oneof law. 
There is in the judgment no definite and 
separate finding of fact upon the question 
of intention, but some of the remarks in 
various parts of his judgment indicate that 
it was the opinion of the learned Judge 
that the taking was dishonest. 

After a careful consideration of all those 
facts which are beyond dispute and all 
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those facts upon which we have given our 
finding we are of opinion that this is a 
case of a bona fide dispute and that there 
is an absence of dishonest intention and 
consequently the conviction of the appel- 
lanta cannot be sustained. The appel- 
lant No. 1, we consider, had a bona fide 
dispute with Assudomal regarding the 
crop and those who reaped the crop did 
so on behalf of appellant No. 1. The facts 
and circumstances upon which we have 
come to this conclusion may be sum- 
marised as follows: 

(1) That Melhusing was a co-owner in 
Survey No. 130 with Assudomal. 

(2) That Assudomal gave out the land 
for cultivation to Alan without the know- 
ledge and consent of Me)husing. 

(3) That efforts were made by Assudomal, 
to get Melhusing to lease the land to Sa- 
manmal, his nephew, but Melhusing refused 
to do so. 

(4) That Melhusing and his Kamdar 
endeavoured, by approaching both Assudo- 
mal and Alan, toget Alan agree to recognize 
his co-ownership but Alan refused to do 


So. 

(5) That Melhusing had apprehension 
about not receiving his share of the stand- 
ing crops and approached Jhamandas in 
September 1933 with a view to getting his 
share. 

(6) That Assudomal through Alan and 
others had the tilseed crop removed with- 
out the knowledge of Melhusing and had 
it stored in some land exclusively owned 
by bim a mile away from Survey No. 130. 

(7) It would appear that this action 
differed not at all from that subsequently 
taken by Melhusing except that it was 
surreptitious. 

(8) That there was a definite quarrel 
between Samanmal and Melhusing in Sep- 
tember 1933 regarding the division of the 
standing crop as a result of which certain 
criminal proceedings’ were instituted by 
each side. It would also appear that 
before October 27, 1933, Melhusing had 
on at least two occasions petitioned the 
authorities for Police protection for the 
standing creps alleging that Assudomal’s 
party; intended to remove the crops with- 
out giving him his share (Exs. 157 and 
158 of October 6, 1933, and Ex. 50 of 
October 15, 1933.) 

(9) That the authorities did not comply 
with Melhusing’s request. 

(10) That the steps taken by Melhusing 
to reap the crops on October 27, and 
28, were taken openly, a landhi having 
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been erected several days before, with the 


knowledge of Assudomal. 
(11) That the crops when reaped were 


_ not removed from the land. 


| 
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"to be expected. 
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We do not consider it necessary to pro- 
long the discussion. We think upon these 
facts it can be legitimately inferred that 
Melhusing was acting in the assertion of 
a bona fide claim of right. Had it been 
proved that he had removed or hidden the 
crops with the evident intention of depriving 
Assudomal or Alan or any one else of their 
fair share, the situation might have been 
different. We desire to say that we must 
deprecate the methods adopted in this case. 
There was no charge of rioting, but on the 
facts it is possible that a prosecution for 
rioting would have been successful. Such 
methods as these frequently lead to vio 
lence and, bloodshed. We have already 
indicated that the principal Sikh appellants 
strongly rely on the defence of alibi. We 
are constrained to say that the learned 
Judge does not appear to have approached 
and dealt with this aspect of the case in 
quite that dispassionate manner which is 
He has commenced the 
discussion regarding the defence of alibi 
in the following terms: 

“I will now proceed to deal with the mass of 
evidence which has been led on behalf of the defence. 
Frantic efforts have been made to prove the alibi 
not only of one accused but of all the four Sikh 
accused, Bhurasing, Sundersing, Melhusing and 
Mohansing. It would really appear as though there 
was a regular conspiracy between the four accused 
to manufacture the defence of alibi shortly after 
the offence was committed. I will first deal with 
ihe defence of alibi but forward by accused Bhura- 
sing. In passing I will say that this accused 
appears to be an adept in theart of manufacturing 
a defence of alibi. It was brought out in the 
cross-examination of defence witness Adumal that 
some years back he was hauled up for the mur- 
der of a Sub-Inspector of Police. He pleaded an 


, alibi which was held to be not proved and he was 


convicted.” 


Not only are we unable to agree with the 
general trend of these observations, but 
there are two grave errors manifest regard- 
ing Bhurasing. The learned Judge's re- 
ference to the previous conviction of 
Bhurasing is unjustifiable and should not 
have been made. It is evidence of bad 
character, and unless evidence of good char- 
acter is given,evidenceof bad character is 


,expressly rendered irrelevant and inadmis- 
sible by s. 54, Evidence Act. This is also in 


‘ 
b 


4 


accordance with the Law of England, Such 
evidence might create prejudice but does 


,; not lead one step towards thesubstantiation 


of guilt. I would point out incidentally 


that s. 54 as originally framed was con- 
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trary to English Law and evidence of pre- 
vious convictions could be given in all 
cases. The section was, however, amended 
by Act III of 1891 in view of the decision 
of the Oaleutta High Court in the case 
of Queen-Empress v. Kartick Chunder Das 
(9) in which the Court refused to allow 
evidence of previous conviction to be given 
notwithstanding the express provision of 
the original section. The second grave 
error is the assumption by the learned 
Sessions Judge that because Bhurasing 
had put forward the defence of alibi in 
a case in which he was convicted of murder, 
it can be inferred that “he is an adept 
in the art of manufacturing a defence of 
alibi” and incidentally to such an extent 
that a similar defence in this case must 
be regarded as essentially false. Obvious- 
ly the inference drawn by the learned Ses- 
sions Judge does not follow from the 
premises. 

I understand that my learned brother 
intends making some observations on this 
matter and I will refrain from saying 
anything further except to point out that 
the learned Sessions Judge permitted the 
Public Prosecutor to ask two witnesses 
questions to prove the previous convic- 
tion of Bhurasing on a murder charge 
when there was no evidence of any sort 
led regarding Bhurasing’s good charater. 
The Public Prosecutor should not have 
asked these questions and the learned 
Judge should not have permitted them to 
be asked, much less made use of them 
in the manner he did. Bhurasingh has 
relied principally upon the evidence of 
Ahmed Shah, Ex. 136, a Barrage Munshi, 
to show that they were together on 
October 27 and 28, at times when the 
former is alleged by the prosecution to 
have been at the scene ofoffence. Ahmed- 
shah deposes that he was sent to Matli by 
Mr. Gorwalla especially to make inquiries 
about the amount of Barrage land held 
by Bhurasing and other zamindars, with a ‘ 
view to ascertaining how much ‘mohag’ 
land they were entitled to, Ahmedshah 
states that Bhurasing accompanied him 
to Matli station on the morning of Octo- 
ber 27, to meet the morning train due at 
about lO a.m. by which train Mr. Sobh- 
raj, the Barrage mukhtiarkar, was due to 
arrive upon the same business as that 
for which Ahmedshah had been sent 
down to Matli, Mr. Sobhraj did not arrive 
by that train, but came in the afternoon. 
Bhurasing accompanied Ahmedshah from 

(9) 14 0 721. 


. the Barrage mukhtiarkar that 
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the station to the musefirkhana to in- 
spect some Barrage records and was with 
him until noon. They both again met at 
Matli at3 p.m. when they again went to 
meet Mr. Sobhraj. Ahmedshah goes on 
to state that next day Bhurasing and other 
gamindars arrived at the revenue head 
quarters at the musafirkhana at 8-30 a.m. 
and Bhurasing was with bim up toll A.M. 
during which time Bhurasing’s statement 
Ex. 41 regarding his readiness to take 
up a grant of land on eksala tenure was 
recorded. That statement was admittedly 
recorded on that day at that place. 
Bhurasing did in fact receive a grant of 
land on that day from the mukhtiarkar. 
At that time Bhurasing paid certain fees 
in respect of the grant he received and 
in return got receipts bearing that date. 
The original receipts Exs. 135 and 136 
from the tapedar's receipt books and their 
counterfoils Exs. 137 and 138 have been 
filed. The learned Sessions Judge has 
disbelieved the evidence of Ahmedshah 
for a variety of reasons which do not ap- 
pear to us convincing. In the course of 


the discussion of this evidence he ob- 
Serves: 
“I cannot place reliance upon the evidence of 


Abmedsbah who is only a petty Tapedar. I 
much rather prefer to rely on the evidence of 
he does not re- 
member if he saw Bhurasing at the station oron 
the way or at the bungalow on October 27, 
The mukhtiarkar did see Bhurasing on Octo- 
ber 28. But he cannot say af what time Bhurasing 
went to him to take the lease.” 


We have perusea the evidence of Mr. 
Sobhraj, the Barrage mukhtiarkar, care- 
fully andwedo not find anything in it 
which casts doubt upon Ahmedshah’s 
evidence. Mr. Sobhraj states that he does 
not remember whether Bhurasing was at 
the station. This is no reason why both 
Ahmedshah and Bhurasing should be dis- 
believed when they say that they were 
present. The rest of Mr. Sobhraj's evi- 
dence tends to corroborate Ahmedshah so 
far as it goes, which is not very far. 
With reference tothe documentary evidence 
produced by the Barrage Office at the 
instance of Bhurasing, the learned Sessions 
Judge appears to think this was created 
-especially for Bhurasing’s benefit. Atp. 26 
of his judgment after observing once 
again that Bhurasing is an adept at creal- 
ing an alibi he says: 

‘He has actually arranged to create document- 
ary evidence with regard to having been 
at the Barrage Office at Matli some time on Octo- 
ber 28. But this doesnot exclude the possibility 
of his having been at the scene of offence on 
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the morning of October 27, and again on the 


morning of October 28, 

We are unable toappreciate this type of 
reasoning. The learned Sessions Judge 
appears to have lost sight ofthe fact that 
all the appellants have been in custody 
ever since they were arrested between 
October 28 and 30 that is to say, very 
soon after the alieged offence. There was 
obviously little opportunity for any of them 
to have themselves concocted this spurious 
evidence, although the learned Judge ob- 


serves that it must have been concocted 
after October 27, and 29. More- 
over, there was nothing to show that 
any friend or relation of the 


Sikh accused was at large and had the op- 
portunity or incentive to embark upon such 
a task on their behalf. Bhurasing has also 
called a postman Nur Muhammed Ez. 
134, to prove that at 9-35 A, m. near Matli 
station on October 27, a telegram wis deli- 
vered to him. The original receipt book 
has been produced and the entries support 
Bhurasing. The learned Sessions Judge 
thinks that the ~evidence is false and that 
the entries have been forged. His finding 
however on this point issomewhat indef- 
nite, He says: 

"I cannot be sure he (Nur Muhammad) deli- 


vered the telegram at that time,..A receipt form 
could easily be introduced in the receipt book Ex, 
135." 


How can this have been done by Bhura- 
sing ifhe wasin jail? Weare clearly of 
opinion that it is not established that 
Bhurasing’s evidence was false. Our 
conclusion is similar with regard to the 
defence of alibt put forwaid on behalf of 
Sundersing, Melhusing and Mobhansing. 
We are not prepared to say that the evidence 
which has been produced in support 
of the defence is false or unworthy of 
credit, The key to the learned Judge's 
findings upon these defences appears to be 
contained in the following observations 
at p. 32 of the judgment: 

“Tt looks very suspicious that all the four Sikh 
accused were bent upon transacting important busi- 
ness with two Government Officers and an insurance 
agent on October 27 and 28. Indeed I cannot help 
remarking that there must have been a conspiracy 
between the four accused to get documentary evi- 
dence made up in order to make believe their pleas of 
alibi,” | 

We agree that at first sight these defences 
look almost too goodto be true. But there 
is an alternative explanation to the ap- 
parent coincidences. It is by no means 
improbable that the principal Sikh accused 
having made arrangements to have the 
crop reaped by their retainers, deliberately 
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kept away from the scene of operations; and 
in view of the certainty that criminal pro- 
ceedings would be launched by their oppo- 
nents took considered steps to ensure that 
they could, when occasion demanded, prove 
that they were elsewhere. They had ap- 
parently trustworthy kamdars in Pahlusing, 
the fourth appellant, and Soomar, the fifth 
appellant, and there was noreason why they 
themselves should have been present at the 
reaping of the crops. In the result we ac- 
quit all the appellants and direct that they 
be set at liberty forthwith. 

Ferrers, J. C—My learned brother has 
covered every part of this case very com- 
pletely. There is no real need to add 
anything, but my attention has been sharp- 
ly struck by one point inthe record, which 
is this: 

The Public Prosecutor was allowed to 
ask questions which elicited these answers: 

“I wasa defence witness of Bhurasing in the case 
against him. I do not remember what evidence I 
gave in that case. I do not remember that I 
gave evidence of alibi of Bhurasing, I do not remem- 
ber what defence he gave. He was sentenced to death. 
The sentence was reduced in appeal.” 

We think that there has been a serious 
mistake here. The Oriminal Procedure Code 
by s. 298 laysit upon the Judge as a 
special duty to prevent the production of 
inadmissible evidence whether it is or is not 
objected toby the parties. The evidence 
of a previous conviction of murder at that 
stage and in those conditions was alto- 
gether inadmissible. There was a time, 
when by the law of England evidence of 
this character might have been allowed to 
goin. But the Law of England grew up at 
atime when it was thought more important 
to protect the unoffending multitude than 
the individual offender. Inthose days whén 
an offender had once been con- 
victed, the legislature thought fit to furnish 
him with a strong inducement to be of good 
behaviour for the rest of his life. The pro- 
secution was therefore allowed to prove 
any previous conviction against any con- 
victed offender who was afterwards 
charged with any other offence. As early 
as the beginning of the last century, the 
open door by which the evidence of previous 
convictions had hitherto come in unchecked 
began to be closed. 6 & 7 William IV, C. 
IIT begins with a pre-amble in these words: 

“Whereas doubts may be reasonably entertained 
whether such practice is consistant with a fair and 
impartial inquiry, as regards the matter of such 


subsequent felony and itis expedient that such prac- 
tice should from henceforth be discontinued. ....’ 


Then comesthe enacting part of the Act 
which provides that evidence of a previous 
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be given until 
for a subsequent 


felony except where evidence of good 
character is given. Such was the law 
of England whena Select Committee sat 
to consider the Draft Bill which after- 
wards became the Evidence Act. That 
Committee deliberately reverted to the 
severer state of the law which in England 
had already been abrogated. The Uom- 
mittee said: 

“We embody in these sections the existing law 
of England as to evidence of character, with some 
modifications, We include under the word ‘character’ 
both reputation and disposition, and we permit 
evidence to be given of previous conviction against 
a prisoner for the purpose of prejudicing him, We 
do not see why he should not be prejudiced by such 
evidence if it is true.” 


They accordingly framed s. 54 in these 


words: 
“In criminal proceedings the fact that the ac- 


cused has been previously convicted of any offence 


is relevant.” f 
The reason why such evidence was ad- 


mitted was not that betweən the former 
offence and the latter any connection real 
or supposed should be discovered. The 
object was to prejudice the Court against 
the prisoner. This object is avowed by 
the Select Committes in so many words, 
That prejudice, which, would now be 
thought a danger to avoid, was considered 
at so recent a date as 1872 an object to 
Since those ,days by insensible 


conviction shall not 
after the finding 


pursue. l 
degrees a change has come over the spirit 
of the Legislature. Solicitude had been 


deflected from the maia body of the 
King's law-abiding subjects to the one 
man who is suspected ofa lawless breach 
of the peace. The High Court of Calcutta 
in Queen-Empress Y. Kartick Chunder (9) 
considered the law as it then stood, and 
their Lordships found themselves constrain- 
ed to hold that the previous convictions are 
in every case admissible evidence. 

That was the law as long as 8. 54 10 its 
original shape remained unaltered. It did 
not so remain for very long. Act III of 
1891 was the consequence of the decision in 
Queen-Empress V. Kartick Chander (9), and 
the law then took its present shape. By 
s. 54 as it now stands, evidence of a pre- 
vious conviction is not wholly excluded, 
but it ig not admitted except under close 
restrictions. There are two stages at which 
a previous conviction can be proved. One 
is before conviction of a subsequent offence, 
the other is after such conviction. Before 
conviction such evidence is admissible if 
evidence has been given that the prisoner 
is of good character, or if the bad character 
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is in itself a facl in issue. The admis- 
sion of evidence of a previous conviction 
after conviction for a subsequent offence is 
regulated by tbe Criminal ProcedureCode 
s, 221 (7). If the accused, having been 
previously convicted of any offence, is 
lable by reason of such previous con- 
viction to enhanced punishment or to a 
punishment of a different’ kind for a sub- 
sequent offence, and it is intended to prove 
such previous conviction for the purpose 
of affecting the punishment which the 
Court may think fit to award for the sub- 
sequent offence, the fact, date and place of 
the previous conviction shall be stated in 
the charge. Section 310 further provides 
that in this case such further charge shall 
not be read out in Court and the accused 
shall not be asked to plead thereto nor 
shall the same be referred to by the pro- 
secution or any evidence adduced thereon 
unless and until he has been convicted 
of the subsequent offence. 

Now, in the present case evidence of 
good character has not been given. Bad 
character is not a fact in issue. It is true 
that when a prisoner is charged under 
s, 401, then it has been held that previous 
convictions can be proved under s. J4, 
Evidence Act. But in this case though the 
| charge is of dacoity, it has not been alleged 

that tbe prisoners fofmed a gang of dacoits 
within the meaning of s. 40]. There has 
therefore been no such foundation laid as 
the law now requires before evidence of a 
previous conviction can be set up. The 
learned Judge has inadvertently reverted 
to a phase in the development of the 
Criminal Procedure from which the Code 
has now emerged. He has admitted evi- 
dence which is notin any ordinary sense of 
the word relevant, and by that evidence 
he has suffered himself to be prejudiced. 
He has 1eferred to the efforts made by 
Bhurasing to establish his alibi as frantic. 
A man is said to be frantic when he is 
beside himself with grief, pain or fear, 
and when in consequence, his action escapes 
from the control of reason. We find no 
justification for the use of this word here. 
Bhurasing had strong evidence that he 
was elsewhere when the acts in question 
were done. That evidence could scarcely 
be stronger if Bhurasing had foreseen that 
others were about to commit an offence 
. and had taken sedulous precautions both 
to be elsewhere in fact and also to be sure 
that the fact was known to credible wit- 
nesses. This evidence he did all that he 
could to press upon the attention of the 
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Court. Efforts directed to this end should 
not need to be frantic and we can only 
say that if the word is rightly used, then 
the prisoner must have been under the 
influence of a strong apprehension that the 
Court was prejudiced against him. Now, 
the Court has made a great mistake and 
it may be that in the mind of a prisoner 
charged with offences for which the least 
punishment allowed by law is seven years, 
an apprehension of this sort might be set 
up by amistake of this magnitude. These 
words occur in the judgment 

“The accused appears to be an adept in the art 
of manufacturing a defence of alibi. It was brought 
out in the cross-examination of defence witness 
Adumal that some years back he was hauled up 
for the murder of a Sub-Inspector. He pleaded an 
alibi which was held to be not proved and he 
was convicted ” 

The learned Judge seems to reason on 
these lines, A man once made strenuous 
effort to perform a Gertain piece of busi- 
ness. An utter failure was the result. 
Therefore that man must be an adept at 
that business. Properly speaking, a pre- 
mise so fallacious will not support any con- 
clusion, but if from a single unsuccessful 
attempt any deduction is to be drawn, it 
is that the man who made it is not an 
adept. From my brothers judgment, in 
which I fully concur, it will appear that 
we believe Bhurasing’s evidence to be 
true. But even if we had not believed it, 
we must still have thought that the learned 
Judge had fallen into two great errors. 
He made a legal error by admitting evi- 
dence of a previous conviction of murder. 
In so doing he appears to have overlooked 
not only s. 54, Evidence Act, but also 
ss. 221 (7) and 310, Criminal Procedure 
Code. He made a logical error in arguing 
that because a man has once attempted to 
prove that at a stated moment he was at a 
stated place, and has failed in that attempt, 
therefore he is an adept in the art of creat- 
ing an alibi. We have been able to dis- 
pose of this appeal upon other and anterior 
grounds, but these mistakes are so grave 
that they must in any event have shaken 
our confidence in the conduct of this trial. 
For the rest, I concur with what my 
learned brother has said and the order 
which he proposes to make. 

N. Appeal allowed. 
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OUDH CHIEF COURT 

Execution of Decree Appeal No. 8 of 1934 

August 22, 1935 
SMITA, dJ. 
Babu RAJESHWARI PRASAD AND 

ANOTSER— TRUSTEES — DEOREE- HOLDERS — 

A PPELLANTS 
VETSUS 
Musammat KHATUMAN—J onament- 
DEBTOR—RBESPONDENT 

Oudh Rent Act (XXII of 1888), 
decree— Decree amount not exceeding Rs. 500— 
Decree-holder, if entitled, more than three years 
after decree, to ask Court to execute decree in Manner 
an from that asked for in application already 
CRLING, 
tele, that having regard to the provisions of 
s. 145, Oudh Rent Act, the holder of a rent decree 
for a sum not exceeding Rs. 500 is not entitled after 
the expiration of a period of three years from the 
date of the decree, to ask the Court to execute the 
same in a manner different from that ssked for in 
the application already pending, Mohammed Sadik 
v. Tika Ram (3), applied, Jit Mal v. Jwala Prasad 
(2, distinguished. 

Ex. D. A. against an order of the Dis- 
trict Judge of Unao, dated September 23, 
1933. 

Mr. Raj Bahadur, for the Appellant. 

Mr. Ali Raza, for the Respondent. 

Judgment.—This is an appeal against 
a decision, dated September 23, 1933, of 
the learned District Judge of Unao, by 
which he allowed au appeal from a 
decision, dated March 22, 1933, of an 
Assistant Collector of the first class of that 
District. 

The facts are that one Fateh Narain 
Das obtained a decree for arrears of rent 
on September 16, 1927, against one Kurban 
Ali The decree appears to have been for 
a total sum of Re. 247-30. An appeal 
against that decree was dismissed on 
July 16, 1928, Babu Fateh Narain Das 
the decres-holder, is said to have died in 
1930. Two Advocates, Babu Rajeshwari 
Prasad and Babu Daya Kishen Seth, who 
are described as his trustees, made an 
application on July 6, 1931, for execution 
of the decree. This application asked for 
the attachment and sale of the movable 
property of the judgment-dsbtor, On Feb- 
ruary 20, 1933, the kurgqamin reported 
that no movable property could be discover- 
ed and on March 19, 1932, an application 
was made for the realization of the 
decretal amount from. the immovable 
property of the judgment-debtor. A prohibi- 
tory order was issued under O, XXI, r. 54, 
Civil Procedure Code. On October 20, 
1932, the trustees informed the Oourt that 
he juadgment-debtor was dead, but it was 
ot stated when he:had died. His widow, 
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Khatuman, was brought on 
the record in his place, and, on October 27, 
1932, she objected that the decree could 
no longer be executed, being barred by 
time. The learned Assistant (Collector 
disallowed this objection, and Musammat 
Khatuman appealed to the District Judge, 
who allowed the appeal, set aside the 
order of the Court below, and ordered that 
the execution case be consigned to records 
as time-barred. Against that decision the 
trustees have preferred this appeal. 

It is urged on behalf of the appellants, 
that, as no objection was raised when the 
prohibitory order under O. XXI, r. 54, was 
issued, if was not competent to Musammat 
Khatuman to raise her objections on 
October 27. This contention was rejected 
by the learned District Judge, and I think 
he wasright. It is not certain that Kur- 
ban Ali was alive when the prohibitory 
order was issued, and, in any case if had 
been brought to the notice of the Court on 
September 1, 1931,that he was a lunatic, and 
a guardian ad litem was appointed for him. 
The prohibitory order was not addressed to 
the guardian ad litem and there is nothing to 
show that he had notice of it. 

“The main contention on behalf of the 
appellants, however, is that thea application 
of March 19, 1932, must be regarded as 
merely in continuation of the application 
of July 6, 1931. In support of that con- 
tention a decision of the Board of Revenues, 
Debi Prasad v. Mahendar Singh, (1904) Se- 
lected Decision No, i (1), is relied upon, and 
also a decision reported in Jit Mal v. Jwala 
Prasad, I, L. R. 21 All, p. 155 (2), On 
the other side it is contended that the 
application of March 19, 1932, must be re- 
garded aga separate application, and that 
ib was time-barred having regard to the 
contents of s. 145 of the Oudh Rent Act. 
Reliance is placed for the respondent on 
aruling of the late Court of the Judicial 
Commissioner iof Oudh reported in Muham- 
mad Sadik v. Tika Ram, 9 Ind. Cas, 
p. 240 (3). The facts in that case were 
similar to those of the present case. The 
substance of the decision, as given in 
the head-note, is that the holder of a rent 
decree, for a sum not exceeding Rs. 300, 
is not entitled, after the expiration of a 
period of three years from the date of -bhe 
decree, toask the Oourt to execute the 
Same in a manner different from that asked 
for in the application already pending, 
(1) (1901) Selected Decision No 1 


(2) 21 A 155; A W N 1899, 8, 4 
(3) 9 Ind, Oas, 240, 
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In that case a decree had been obtained 
on September 19, 1909, for a- sum of 
Rs. 257-0-5, and an application was made 
on June 9, 1909, for execution of the decree 
by attachment and sale of the mov- 
able ‘property of the judgment-debtors. 
Some property was attached, and an 
objection was made by a third party. 
While that objection was still awaiting 
decision, the decree-holder presented 4 
further application on October 13, 1,909, 
more than three years after the date of 
the decree, asking that the decree might 
be satisfied by the attachment of a sum 
of money which had been paid into Court 
on August 27, 1909, to the credit of the 
judgment-debtors as decree-holders in 
another case. It was held that the ap- 
plication of October 13, 1909, was beyond 
time, having regard to the provisions of 
s, 149 of the Oudh Rent Act. The present 
case is, 1f anything, stronger than that 
case. In fact it was said in the course of 
that decision : 

“Tt has been conceded in argument before me that 
the decree-holder would not have been entitled, 
after the expiration of a period of three years 
from the date of the decree, to ask the Court to 
execute the same in a different manner, as for 
instance by arrest of the persons of the judgment- 
debtors or by attachment and sale of their immov- 
able property merely on the ground that his 
application of June 9, 1909, was still pending 
before the Court.” 


In that decision, the decisions of the Board 
of Revenue and of the Allahabad High 
Court, that have been mentioned above, 
were referred to. 

The decision of the Allahabad High 
Court reported in Jit Mal v. Jwala Prasad, 
I. L. R. 21 All. p. 955 (2), has no very 
direct bearing on the present matter. The 
decision of the Board of Revenue certainly 
supports the contention of the appellants, 
but the decision in Muhammad Sadik v. 
Tika Ram, 9 Tad. Oas. p. 240 (3), completely 
supports the contention taken on behalf 
of. the respondent. I think the learned 
Districts Judge was correct in following 
that decision, and I accordingly think. that 
he was correct in holding that the exe- 
cution application of March 19, 1932, was 
time-barred. 

The result is that this appeal fails, and 
is dismissed with costs, 


N. Appeal dismissed. 
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: OUDH CHIEF COURT 
Civil Revision Application No. 340f 1935 
August 23, 1935 
Srivastava, J. 

SHAH MOIZUDDIN— APPLICANT 

VETSUS < 
BENI MADHO AND OTHERS-—OPPOSITE 
PARTY , 

Suite Valuation Act (VII of 1887), s. 8—Suit for 
declaration of property being wakf and for possession 
—Valuation for purpose of jurisdiction—Value of 
property. 

In a suit for declaration about a share in certain 
property being wakf property and for possession of 
the share, the. valuation for the purpose of jurisdic- 
tion under s. 8, Suits Valuation Act, must be ac- 
cording to the value of the property. 


C. R. App. against an order of the Sub- 
Judge, Bara Banki, dated November 16, 
1934, 


Mr. Khalig-uz-Zaman, for the Appellant. 

Mr. Akhtar Husain, for the Opposite 
Party. l | 

Judgment.—This is an. application 
for revision of an order of the learned 
Subordinate Judge of Bara Banki up- 
holding the order of the Munsif of Faieh- 
pur in that District who had ordered the 
plaint to be returned to the plaintiff for 
presentation to proper Court. 

The relief claimed in the plaint was a 
declaration about the share in suit being 
wakf property and for possession of the 
said share. The plaintiff valued the suit 
for the purposes of jurisdiction and court- 
fee at Rs. 460 and paid a court-fee of 
Rs. 41 onit. The defendants raised an 
objection that the suit had: been under- 
valued for the purpose of jurisdiction 
and that the court-fee piad was also in- 
sufficient. The plaintiff contended that 
the suit was one falling under s. 7 (iv) (c) 
of the Court Fees Act whereas the de- ` 
fendant majntained that it was a suit 
governed by el. (v) of that section. It ap- 
pears that the share in suit has beensold 
and purchased by the defendant. The 
learned Munsif was of opinion that tbe 
main object of the suit was to recover 
possession from the hands of the pur- 
chasers and. that the relief for declaration 
sought was merely ancillary to-the main 
relief for possession. The learned Sub- 
ordinaie Judge has accepted this view of 
the learned Munsif,. 

It has been strenuously argued before 
me that: the: main relief claimed in the 
suit was for declaration and that the re- 
lief: for. possession was only a consequen- 
tial one. Having examined the plaint I 
am not prepared to disagree in revision 
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with the interpretation placed by the Vourts 
below on the plaintiff's claim as set forth 
in the plaint. I mizht also point out that 
the court-fee of Rs. 41 which was paid 
by the plaintiff was on six times the 


Government revenue as required by cl. (v`\.. 


This would rather show that the plaintiff 
himself instituted the suit as one under 
cl. (v) of s. 7 rather than under cl. (w) (e) 
of that section. There is no dispute as 
regards court-fee because it has been cor- 
rectly paid in accordance withthe require- 
ments of cl. (v). But in sucha case the 
valuation for the purpose of jurisdiction 
under s. 8 of the Suits Valuation Act 
must be according to the value of the 
property. The property was purchased by 
the defendants for over Rs. 5,000, It is, 
therefore, obvious that the market value 
of the property was far in excess of the 
jurisdiction of the Munsif. 

The result, therefore, is that I can see 
no ground for interference in revision with 
the order of the lower Court. The ap- 
plication fails and is dismissed with costs. 


N. Application dismissed. 


MADRAS HIGH COURT 
Civil Appeal No. 176 of 1932 
December 21, 1934 
STONE AND PAKENHAM WALSH, JJ. 
APPU alias MAHADEVA PATTAR'S son 
CHIDAMBARA AYYAR—PuatntirrF— 
APPELLANT 
VETSUS 
N. V. SIVARAMAKRISHNA AYYAR 
AND OTHERS DEFENDANTS— 
RESPONDENTS 

Specific performance ~Debtor and creditor—Debtor 
writing to creditor that if payment is not made within 
a period he will execute mortgage—Documents of title 
given to creditor—Suit for specific performance — 
Payment pending suit—Specific performance, if can 
be granted. 

The defendant who owed money to the plaintiff, 
on pressure put by the plaintiff to repay the 
amount or to furnish security, gave the pluintiff 
certain documents and also a letter to the effect 
that if the amount was not paid without much 
delay, he would execute a mortgage deedon stamp 
paper. The plaintiff sued for specific performance 
of the agreement to grant the mortgage on the 
defendant's failure to pay : 

Held, that the agreement was clear and the 
terms sufficiently precise for the Court to specifically 
enforce them; and even if certain payment 
had been made pending the determination of the 
suit, the grant of specific performance could be 
made conditional upon the return of whatever had 
been received by the plaintiff; but under the cir- 
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cumstances no personal decree would be passed 


. against the defendant. Meenakshi Sundaram Mudaliar 


v. Ratnaswami Pillai (ü, distinguished. 

C. A. against the decree of the Court of 
the Subordinate Judge of South Malabar 
at Palghat, in O. S. No, 3 of 1931. 

Messrs. B. Sitarama Rao and C.R. Viswa- 
natha Ayyar, for the Appellant. 

Messrs. C. K. Viswanatha Ayyar and T. 
M. Krishnaswami Ayyar, for the Respon- 
dents. 


Judgment. In this appeal which is 
from the learned Subordinate Judge of 
Palghat, the plaintiff is the appellant. The 
plaintiff sued for the specific performance 
of an agreement to grant a mortgage. 
The facts are ina very narrow compass. 
The agreement is evidenced in two ways: 
(1) by Ex. D and (2) by the oral testimony 
of the plaintiff's clerk. The essential part 
of Ex. D is as follows :— 

“If the amount isnot paid to you without much 


delay, I shall execute to you a mortgage deed on 
stamp paper,” h 
“That follows after the particulars given 
of documents deposited to secure lands. 
The amounts of the loans are known. 
The terms of the joans are known. The 
oral testimony, which is uncontradicted, 
is to the effect that at the time of the 
giving of Ex. D the lst defendant who 
then owed at that time under two notes 
Rs. 4,000 and Rs. 3,900 less Rs. 1,000 paid on 
account was being pressed to re-pay. 
He was being pressed by the clerk who 
gives the following evidence :— 

“He did not re-pay the amount. I went to his 
house often to demand the amount, On one occasion 
he gave me the letter Ex. O. Again I went when 
he gave me the letter Ex.D and with it he sent 
the documents Ex. E series. I asked him to give 
security. He then said he would give a mortgage. 
The last sentence in Ex. D was inserted at my 
instance. We accepted the agreement evidenced by 
Bx. D.” ee 

In cross-examination 

“I asked lst defendant to give me the money. 
He said he had no money. Then I asked him “give 
mea mortgage’. Then he said “give me ten days’ 
time in the meantime here are my documents take 
them. If I do not give in ten days, I shall give a 
registered mortgage of the properties.” 

“Then I took the documents. ‘then I asked him 
to give me a voucher. Then he wrote Ex, D, and 
he gave it to me. I dictated to him the recitals 
of Ex D. He wrote accordingly. The first three 
sentences in Ex. D were written by the lst defend- 
ant at my dictation, Because I thought all that was 
not enough, I caused him to write the last 
sentence in Ex, D." 


So that we have here a case where 
money has been lent, where demands were 
being made, where the borrower asks for 
time and where the lender says: “I will 
give you time only if you will grant me 
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a mortgage”. The mortgage of certain 
property was specified in respect of a loan 
the quantum of which is known, . the 


terms of interest are known, the same 
being ascertained from the promissory 
notes given at the time. The word 


‘panayam’ which I have translated as 
‘mortgage’ is a word that means simple 
mortgage. The nature of the mortgage 
security is also known. The learned 
Editor of Coote inthe Law of Mortgages, 
9th Edition, at p. 78, says as follows: 

“To constitute valuable consideration for the 
giving of a security there must be not only an 
existing debt but an agreement, express or implied, 
to give time or some other consideration, or the 
security must be communicated to the creditor, 
and he must in fact forbear onthe strength of it 
to sue for the debt. Where there is such consider- 
ation, the Court will specifically enforce an agree- 
ment to give a security for a debt, or for money 
actually advanced before or at the time of the 
agreement, unless the borrower is prepared to pay 
off the money”. 

In Meenakshi Sundaram Mudaliar vV. 
Ratnaswami Pillai (1), Abdur Rahim, J. 
observes : l 

“But supposing money has already been advanced 
and the borrower refuses to execute a mortgage 
according to the agreement, the lender would 
apparently be prejudiced if the loans were to 
remain without security, and it is difficult to see 
what difference it would make in this respect 
whether the entire loan had been advanced or 
only a portion, if in the latter case the lender has 
been ready and willing to advance the remaining 
sum according to the agreement," 
and it is there decided that in a case of 
that nature specific performances will be 
decreed. Now it is said here that the agree- 
ment that is sought to be specifically per- 
formed is not an agreement to lend 
money on condition of being granted a 
mortgage. The advance had long since 
been made. It was not part of the 
agreement of loan to grant a mortgage. 
The loan was made ona promissory note. 
There is a simple agreement to grant a 
mortgage apart from the agreement to 
granta loan. That is true, and I think 
this case is distinguishable on the facts 
from Meenakshi Sundaram Mudaliar v. 
Ratnaswami Pillai (1). Tt falls directly 
within the passage that I have cited from 
Coote. Then it is next said that Ex. D 
does not amount to a contract at all (and 
indeed that seems to be the point on 
which the learned Judge has laid most 
stress) because the terms are uncertain. 
For the reasons already given, it appears 
to us that all the essential terms are 
' certain and that the parties intended to 


1) 41 M 959'at p. 967; 49 Ind. Cas. 291; 8 I W 
43%: 35 M L J 489; 24 M L T 315; (1918) M W N 811, 
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make an agreement on the evidence that 
seems to be abundantly plain—the matter 
was not in the stage of negotiation at all. 
It was a case where one side was saying 
‘I demand payment or execution of the 
document’ and the other man says: “I 
agree to pay within ten days or execute 
a simple mortgage.’ There is a clear 
agreement. The terms are sufficiently 
precise for us to specifically enforce them. 
Then it is said that here specific per- 
formance is not the appropriate remedy, 
damages alone should be given. Khoo Sain 
Ban v. Tan Ghant Tean (2) is relied upon. 
That was a case of a contract to sell. 
As the Court pointed out a claim for 
specific performance can only be granted 
or refused. If itis granted, that must be 
performed, which is promised nwt some- 
thing less or something more but the 
thing itself. You cannot have a partial 
grant of specific performance. Consequent- 
ly if, since the time when the agreement 

was made, the party claiming specific | 
performance of that agreement has received 
in part benefits provided for by that 
agreement, it would make it impossible in 
fairness tothe other side to decree fully 
Specific performance of the agreement. 
In such a case specific performance will be 
refused. It is said that here, after this 
contract was made, the borrower called 
together his creditors and entered into a 
deed of composition to which deed of 
composition it is first said the plaintiff is 
a party and it is next said if not a party 
he has received benefits under it and 
having received benefit under that deed, 
it would be impossible for the Court to 
grant specific performance of this contract 
of mortgage without doing injustice to the 
borrower. On the question whether the 
plaintiff hasin any way become a Party 
to the deed of composition, it is necessary 
to mention afew facts. Exhibit D is 
dated September 6, 1930. The deed of 
composition is dated September 26, 1930. 
On September 30, 1930, there came into 
existence Ex. G. That was led up to 
apparently by a conversation that took 
place on September 23, according to 
para, 7 of the plaint. On September 23, 
three of the persons who were going to 
be trustees under the trust deed of 
composition came to the plaintiff to talk 
about it. They asked him to agree to the 


(2)7 R 234; 117 Ind, Cas. 489; A I R 1929 PO 
141; 330 W N 652; 31 Bom. L R 873; 30 L W 18; 
50 OLJ 99; 57 M L J 529; (.929 M WN 619 
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terms. The plaintiff mentioned this agree- 
ment to grant this mortgage and said 
that subject to his rights to get that 
agreement he was prepared to come in. 
Pursuant to that Ex. G came into existence. 
It is a letter and is in these terms: 

“Without prejudice to my right to get a mort- 
gage of the properties comprised in the title deeds 
mentioned in and handed over to me as per the 
youcher executed by the aforesaid Sivaramakrishna 
Ayyar on September 6, 1930, I agree to the provisions 
of the trust deed in your favour. 

It seems to us that that document makes 
it perfectly clear that the plaintiff was 
taking up this atlitude. “I declare that I 
have this right to a mortgage. J am as- 
serting that right, I am not abandoning 
it in any way If, however, it should appear 
that I cannot enforce that right, then I am 
content to come in with the other creditors.” 
Then he litigated for the present relief 
and pending the determination of this 
suit a payment issaid to have been made 
by the trustees to him under the deed of 
composition, and he is said to have 
received it. On what terms it is made 
and on what terms it is received, we 
have noinformation. Granted that it is 
received, it is still possible in fairness to 
grant the specific performance of this 
agreement because the grant can be made 
conditional upon the return of whatever 
he has received under the deed of 
composition and such an order would, we 
feel, be carrying out the declared inten- 
tion of the plaintiff as accepted by the 
trustees of this composition deed. He 
has throughout been taking up the 
position that if he is entitled to this mort- 
gage, he claims the mortgage, if he is not 
entitled to the mortgage then he will 
receive monies under the composition deed. 
Owing to the delay of litigation, not very 
serious in this case, it would be to no- 
body’s interests to hold up the whole 
matter pending the determination whether 
he is entitled to a mortgageor not. There- 
fore, the payment is made, We are told 
it must be repaid now because he has 
got the relief which he was claiming and 
if he got it, it would exclude him from 
any rights under the deed of composition 
uccording tothe position he is taking up. 
It is necessary to mention that an objection 
was taken to Ex. D on the ground that 
it amounied to undue preference. There 
are a variety of reasons why in our 
opinion it does not. For one thing undue 
preference is a ground for setting aside 
the transaction of this nature under the 
insolvency law. But the insolvency law 
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cannot be applied to this case, because 
the Istdefendant has never became an 
insolvent. If instead of calling it undue 
preference you call it a transfer to de- 
fraud creditors, then that principle does 
not apply because there is no suggestion 
here that there is any screening of properly. 
This is a perfectly bona fide transaction. 
It is not the debtor that is going to 
benefit but it is the creditor. One creditor 
is perfectly entitled to get in or secure 
his debt in the best way that he can 
think of, and as was pointed out in 
Hakim Lal v. Mooshahr Sahu (*}, he is 
under no obligation to regard the 
interest of the other creditors, See also 
Mushaher Sahoo v. Hakim Lal (4). In 
these circumstances the appeal succeeds. 
In the result, there will be no personal 
decree against the lst defendant but the 
plaintiff will be decreed specific per- 
formance of the contract to grant a simple 
mortgage for the amount of Rs. 6,000 over 
the properties mentioned in the documents 
of title referred to in Ex. D. The plaintiff 
will further be ordered as a condition of 
the proper execution and registration of 
the mortgage deed to return any amount 
that he may have received under the deed 
of composition with interest at a like 
rate to that reserved in the mortgage 
instrument. Two months will be allowed 
for the execution of the mortgage deed. 
By consent of the plaintiff in lieu of the 
rate of interest reserved in the promissory 
notes which is 12 per cent. compound 
with three monthly rests, the interest will 
be 12 per cent. simple. Consequently the 
amount, if any, received under the com- 
position deed will be repayable with a 
like rate 12 per cent, simple interest, The 
plaintiff is entitled to costs. 

The Memorandum of Objections succeeds 
with costs. The case having been set down 
to be spoken to this day, the Court made 
the following 

Order.—The mortgage will operate as 
from the date on which it should have 
been executed, namely, September 5, 1930. 
Time for execution extended one month, 

Appellant will pay the court-fee due to 
Government on the Memorandum of Ob- 
jections. 

ASN. Order accordingly. 

(3) 34 O 999 at p. 1014;11 O WN 889; 6 Or. L 

410 


(4) 43 O 521; 32 Ind, Oas. 343; 30 M L J 116; 3 
L W 207; 200 W N 393; 14 A L J 193; (1916) 1 M 
W N 198; 19M L T 203; 23 OLJ 405; 18 Bom L 
R 378; 43 IA 104 (P 0). 
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OUDH CHIEF COURT 
Civil Revision Application No. 17 of 193 
August 22, 1935 
SRIVASTAVA AND Z14-UL-Hasan, JJ. 
JAQGMOHAN-—- DEFENDANT APPLIOANT 
VETSUS 
SURAJ NARAIN— PLAINTIFF —OPPOSITE 
, PARTY 
Civil Procedure Code (Act V of 1908), Sch. II, 
para. 1—Application under, if should be in writing 
—Agreement recorded in Court's proceedings bearing 
signature cf parties—Whether constitutes sufficient 
compliance with requirements of para, 1—Partves 
agreeing that arbitrator should decide matter in 
dispute as set out in pleadings—Reference, if suffict- 


tly definite. 
“The sipit a A of Sch. II, para. 1, Oivil Procedure 


Code, that the reference to arbitration should be in 
writing isonly directory and not mandatory. The 
record of the agreement in the Court's proceeding 
and bearing the signature of the parties constitute 
sufficient compliance with the requirements of para. 1, 
Gudipoodi Subbayya v. Kotapalli Sheshayya (1) and 


li Ullah v. Bhaggan (2), referred to, 
Wan e ‘the proceedings of the Court show that the 


parties had agreed that the arbitrator should “de- 
cidethe matter in dispute between the parties as set 
out in the pleadings,” this is sufficiently definite as 
regards the points of difference between the par- 


ties. 


©. R . App. for revision of the order of 
the Munsif, Partabgarh, dated December 21, 
1933. 

Mr. B. K. Dhaon, for the Applicant, 

Mr. H. D. Chandra, for the Opposite 


Party. 


Judgment.—This is an application in 
revision against a decree passed by the 
Munsif of Partabgarh in accordance with 

an arbitrator's award. ; 

” Mhe contention urged in. support of the 
application is that there was no proper 
reference to arbitration inasmuch as no 
written application was made as required 
by para. | of the Schedule of the Code of 
Civil Procedure and further because the 
matter in difference with the arbitrator 
was required to determine were not clearly 
set forth. We areof opinion that the con- 
tention has no substance. It appears that 
after issues had been framed in the case the 
parties and their Pleaders agreed that the 
matters in dispute between them be refer- 
red toarbitration and one Pandit Ganesh 
Prasad, Advocate, be appoin'ed arbitrator. 
The Munsif made a record of this agreement 
in“ his proceedings of October 23, 1933, 
which were signed by both the parties and 
their respective Pleaders. It may be noted 
that when the arbitrator started his pro- 
ceedings : no ebjection was raised’ on be- 
half of the applicant about the arbitrator 
having no jurisdiction to proceed with the 
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matter. The applicant took his chance 
before the arbitrator, and the award hav- 
ing gone against him, has now raised 
this objection in this Court. Itis, there- 
fore, obvious that the objection has no 
merit, Paragraph 1 of the Second Schedule 
no doubt lays down that every application 
for reference shall bein writing. But it 
was held in Gudipvodi Subbayya v, 
Kotapall1 Sheshayya, A. I. R. 1928 
Mad. 48 (1) that the provision of this 
paragraph that the application shall be 
in writing is directory only and not 
mandatory. One of the learned Judges 
of the late Court of the Judicial Commis- 
sioner of Oudhin Wali Ullah v. Bhaggan, 
28 O. 0. 74 (2) also held that where without 
making a written application the Oourt at 
the request of the parties referred the 
matter in dispute between them to an 
arbitration and both parties appeared and 
conducted their case before the arbitra- 
tor, in such a case a written reference 
was not necessary, and the award could not 
be set aside on this ground. We are of 
opinion, that the record of the agreement 
in the Court’s proceedings and bearing the 
signature of the parties constitutes suffi- 
cient compliance with the requirements of 
para. 1 of the Second Schedule of the Civil 
Procedure Code. 

As regards the other objection about the 
reference being vague, the proceedings of the 
Munsif show that the parties had agreed 
that the arbitrator should “decide matter 
in dispute between the parties as set out 
in the pleadings.” We think that this is 
sufficiently definite as regards the points 
of difference between the parties. Weare, 
therefore, of opinion, that the objections 
raised by the applicant have no force and 
must fail, 

The other objections raised in the applica- 
tion, relating to the miscond uct of the arbi- 
trator, have rightly not been pressed. The 
application, therefore, fails and is dismissed 
with costs. 

N, Application dismissed. 


(1) A I R1928 Mad. 48; 105 Ind. Cas. 105. 
(2) 28 O O74;80 Ind. Cas. 7; 100 & ALR 161; 
11 O LJ570; AI R 1925 Oudh 269; 10 W N 


394. 
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OUDH CHIEF COURT 
Second Civil Appeal No. 71 of 1934 
August 28, 1935 
Zla-UL-Hasan, J. 
SHEO DAS PANDEY-—PLAINTIFF 
—APPELLANT 
VETSUS 
Musammat RAMKALI—DEFENDANT 
— RESPONDENT 

Hindu Law—Widow—Money deposited by widow's 
deceased husband in Bank, if included in income 
of property —Widow getting bonds renewed in her 
favour —Whether amounts to waste—Reversioner's 
right to injunction restraining her from withdraw- 
ing money without legal necessity. 

Though no restrictions can be placed upon a 
Hindu widow's enjoyment of the income of her 
husband's property, it cannot be said that the 
money deposited by her husband in any bank or 
the Post Office and the debts due to him from his 
debtors are included in the income of the 
property. The act of the widow in getting the 
bonds renewed in her name in place of those that 
stood in her husband’s favour is waste so far as the 
reversioner is concerned. In sucha case the rever- 
sioner is entitled to an injunction restraining her 
from withdrawing the money deposited by the hus- 
band in the Savings Bank without legal necessity and 
that she should renew the post office cash certificates 
after maturity or otherwise invest the amount due 
on them on maturity, 


S. O. A. against the decree of the Sub- 
ordinate Judge, Gonda, dated February 19, 
1934. 

Mr. Mahabir Prasad, for the Appellant. 

Mr. Hargovind Dayal, for the respond- 
ent. 


Judgment. — The plaintiff-appellant 
brought a suit against the respondent, the 
widow of his uncle, asking fora perma- 
nent injunction restraining the widow from 
withdrawing the money deposited by her 
late husband in the post office savings 
bank or cashing the post office cash eer- 
tificates and directing her to realize the 
debts mentioned inthe list attached to 
the plaint and to deposit the amount in 
a bank. 

Both the Courts below dismissed the 
plaintiff's suit holding that to give 
the plaintiff the injunction sought would 
be to restrict the defendant’s legal rights 
asa Hindu widow. The plaintiff has, 
therefore, come herein second appeal, 
and the question is whether or not the 
plaintiff-appellant is entitled to any of the 
reliefs claimed by him. 

I am of opinion that though no restric- 
tions can be placed upon a Hindu widow's 
enjoyment of the income of her husband’s 
property, it cannot be said that the money 
deposited by her husband in any bank 
or the post office andthe debts due to 


him from hisdebtors are included in the 
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income ofthe property. In the case of 
Kailasha v. Bitto, 15 O O 223 (1), it was 
held that the principal of the debts due 
to the husband and inherited by the widow 
form part of the corpus of the estate over 
which the widow would not have an 
unlimited power of disposal. In fact it 
is not disputed that the debts and the 
money deposited in the bank or post 
Office form the corpus and not the income 
of the property but it is said that the 
plaintiff has not succeeded in proving 
that any act of waste has been committed 
by the respondent. It is in evidence, 
however, that the respondent got bonds 
renewed inher own name in place of 
bonds that stood in her husband's favour 
and the recitals of the new bonds showed 
as if consideration was paid in cash. 
This is clearly waste so far as the plaint- 
iff is concerned as after the death of the 
widow and even in her life-time the 
plaintiff can have no means of proving 
that the consideration for these bonds 
formed the assets of his uncle. So far as 
the plaintiff is concerned the principal 
of these debts which admittedly form 
part of his uncle’s property, would be 
quite lost to him. It cannot also be de- 
nied that the respondent must naturally 
have more affection for her own brother's 
sons than forthe plaintiff and if she 
chooses to give awaythe money in ques- 
tionto her nephews, she will be destroy- 
ing or wasting the corpusof her husband’s 
property so far asthe plaintiff's claims are 
concerned. It cannot, therefore, be con- 
tended with reason that there is no danger 


of any waste being committed by the 
widow. 
The plaintifi-appellant has withdrawn 


his suit so far as the debts due to his late 
uncle are concerned and the question now 
relates only to the post office even certi- 
ficates and the money in the savings 
bank and E am of opinion that the ap- 
pellant is entitled to a decree in respect of 
these assets. 

The appeal is partly allowed and the 
plaintiff's suit decreed for an injunction 
to the effect that the respondent should 
not withdraw the money deposited. in 
the savings bank without legal necessity 
and that she should renew the post 
office cash certificates after maturity or 
otherwise invest the amount due on them 


on maturity. The parties are ordered to 


bear their own costs of the appeal. 
N. Appeal partly allowed. 
(1) 15 O O 223: 16 Ind, Oas. 471, 
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MADRAS HIGH COURT 
City Civil Court Appeal No. 4 of 1934 
January 10,1935 
Bras.ey, C. J. AND KING, J. 
N. THANGAVELU MUDALIAR AND 
ANOTHER— DEFENDANTS —APPELLANTS 
VETSUS 


CHENGALVAROYA GURUKAL— 
PLAINTIFE— RESPONDENT 

Legal practitioner —Misconduct—Making reckless 
charges of fraud—Duty to satisfy himself that there 
are reasonable grounds for making the charges. 

Although an Advocate has his duty towards his 
client to perform, he has other duties and responsi- 
bilities as well, He has noright whatever even on 
the instructions of his client recklessly to make 
charges offraud. His responsibility to the Oourt, and 
to the Bar whose traditions it is his duty to main- 
tain, make it incumbent upon him to satisfy himself 
that there are reasonable groundsfor making such 
charges. In the matter of Dwarka Parsad Mithal (1), 
referred to. 

In a written statement signed by the Advocate for 
the defendants, a charge of fraud’ was recklessly 
made against the plaintiff without any evidence in 
support of ib. This fact was. well known to the 
defendants and the Advocate who was unable to say 
anything except that he was acting on his client's 
instructions : 

Held, that the conduct of the Advocate was most 
improper and deserved strong condemnation. 


C. C. ©. A. against the decree of the City 


Civil Judge, Madras, dated November 
9, 1933. 
Messrs. N. K. Mohanarangam Pillar 


and Natesan, for the Appellants. 
Mr. V. Ramaswami Iyer, for the Respon- 
dent. 


Beasley, C. J.—There were four defen- 
dants in the suit under appeal. Defen- 
dants Nos 1 and 2 are the present trustees 
and dharmakarthas of the Siddi Buddi 
Karpaga Vinayagar Temple. Defendant 
No. 3 and the father of defendant No. 
4 were the trustees and dharmakarthas 
of the same temple at all material 
times although they were not so on the 
date of the trial. The only contesting 
defendants were defendants Nos. 1 and 
2, the other two defendants being ex 
parte. The plaintiff's claim was upon a 
promissory note dated August 25, 1927, 
for Rs. 927 being the principal and bal 
ance of interest due on that promissory 
note which was executed by defendant 
No. 3 and the deceased father of defen- 
dant No. 4 who were the then trustees of 
the temple. It was claimed by the plain- 
tiff that the amount borrowed was for a 
purpose binding on the temple, namely 
for effecting repairs to its property. Ac- 
cording to the plaintiff's case, in 1924, 
the then temple trustees, defendant No. 3 


and the father of defendant No. 4, bor- 
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rowed Rs. 500 from his mother Kamaksh! 
Ammal and executed a promissory note 
in her favour for that amount. At that 
time the trustees had effected repairs to 
the temple properties costing Rs, 855-7-9 
and the accounts show that in 1924 those 
repairs were effected. 

In 1927 when the snit promissory note 
was executed the plaintiff's case was that 
a sum of Rs. 300 was due to him as 
padithanam and arrears of pay, the plain- 
tiff's explanation being that trustees had 
spent about Rs. 300for repairing a house 
belonging to the temple, that therefore 
they were not in a position to pay the 
plaintiff what was due to him and hence 
they executed a promissory note, Ex. A, 
in respect of the arrears. The loan taken 
from Kamakshi Ammal is proved by the 
account books relating to the devas- 
thanam which were produced by defen- 
dants Nos. 1 and 2. As before stated, 
the amount spent upon the repairs to 
the temple properties is also shown in 
the accourt books which also show a 
sum of Rs. 900 due to the plaintiff under 
the suit promissory note. The signatures 
of defendant No. 3 and the father of de- 
fendant No. 4, the then trustees, on the 
promissory note are admittedly genuine. 


Two exhibits are referred to by the 
learned trial Judge in his judgment 
which he says show that the temple 


authorities had borrowed Rs. 100 from 
the plaintiff for effecting repairs to a 
house and another Rs. 200 for the same 
purpose. These are Ex. 7 and 7-a, which 
are not printed. The former is dated 
November 21, 1926, and the latter Sep- 
tember 15, 1926. These were produced by 
defendants Nos. 1 and 2, The temple 
accounts have been regularly audited 
from year to year by an accountant holding 
a Government diploma and were sent to 
the Hindu Devasthanam Committee of 
Madras. This Committee, the learned trial 
Judge describes, is a very respectable 
one appointed by the Government unde 
Act XX of 1863. 

The learned trial Judge finds that 
the debt due to Kamaskshi Ammal was 
a genuine debt, and in the face of the 


accounts he could not have found 
otherwise. On the question as to whether 
the temple properties were in need of 


repair and were repaired in the year 
1924, there is the evidence of the ac- 
count books maintained by the temple 
and also Ex. E, which is not printed, 
which is a letter sent to the Secretary, 
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Hindu Devasthanam Committee, Madras, 
with a statement of accounts of the 
devasthanam from April 1924, to March 
1925, for approval. In the face of this 
documentary evidence, the learned trial 
Judge has rightly found that the teraple 
properties needed repair and were actually 
repaired in 1924; and the defendants call- 
ed no evidence to the contrary. The 
learned trial Judge describes the plaintiffs 
evidence as not quite satisfactory, but 
says that he is an innocent man who has 
advanced the little amount of money his 
mother had got to the temple authorities. 
But it 1s enough to say that the plain- 


. -tiff proved his case and the learned trial 
-Judge rightly granted a decree in his 


favour. 

Ordinarily it would be sufficient to leave 
this case there, but there are matters 
which render it necessary to make some 
further observations. These are with re- 
gard to the defence set up by the con- 
testing defendants and the conduct of 
the case by their Advocate. Defendants 
Nos. land 2 were not the trustees and 
dharmakarthas of the temple atthe time 
when the suit debt was incurred, and if 
they had no knowledge of the suit transac- 
tions, their conduct in putting the plaintiff to 
strict proof of his claim would have 
been perfectly proper. They however did 
not confine themselves to that strict proof 
because in their written statement they 
directly charged the plaintiff with writing 
up the books of account and other docu- 
ments and receipt books and vouchers 
relating to the devasthanam and with fabri- 
cating evidence with aview to found a 
claim on their basis on a future occasion. 
The plaintiff is alleged to have had the 
custody and control of the account books 
and with having made entries in them free- 
ly as if they represented real transactions 
relating to the temple without any au 
thority from the trustees in office and 
without any regard to facts or truth. 
The allegation against the plaintiff there- 
fore is that he has been guilty of fraud, 
The written statement, it is important to 
note, is signed by the Advocate for defen- 
dants Nos. 1 and 3. As before stated, 
the account books were at the time of 
the trial and probably for some time be- 
fore in the possession of defendants Nos. 
1 and 2 and they produced them at the 
trial. They were the account books of 
the temple obviously kept in the ordinary 
course of business. The accounts 
have been audited every year by 
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an accountant; they bear his seal; they 
have clearly been checked by him; vou- 
chers hive been examined ; and the year- 
lv accounts have been submitted to the 
Devasthanam Committee for their approval. 
These account books show beyond ques- 
tion that the amount claimed inthe suit 
was borrowed by the then trustees of the 
temple and quite apart from the fact 
that they themselves executed the pro- 
missory note and did not at the trial dispute 
its execution by them, they show that 
the amount was borrowed for a purpose 
binding upon the temple, namely 
for repairs done to its property. In 
the face of this documentary evidence in 
possession of defendants Nos. 1 and 2, it 
is amazing to find that they charged the 
plaintiff with fraud. 

This charge is of course one which the 
defendants had to prove, but they did 
not attempt to do to by any affirmative 
evidence. They called none. They con- 
tented themselves with a cross-examina- 
tion of the plaintiff and putting in a 
document to which I shall refer later. 
They further contended that the account 
books had not been properly proved. Hav- 
ing regard to the fact that the account 
books were produced out of the possession 
of defendants Nos. | and 2 themselves 
and were Clearly the account books of the 
temple audited year after year, no further 
proof was needed. The charge of fraud 
was recklessly made without a shred of 
evidence to support it and defendants 
Nos. 1 and 2 must have known this per- 
fectly well when they alleged it in their 
written statement and their Advocate him- 
self must also have known this when he 
signed the written statement as their Ad- 
vocate. Defendants Nos. 1 and 2 had no 
right whatever to allege fraud unless they 
were prepared to prove it. So much for 
defendants Nos. 1 and 2. With regard 
to the Advocate, it was most improper 
for him to allege fraud on their behalf 
in the written statement without satisfying 
himself that there was some evidence which 
would reasonably justify such a charge. 
During the hearing of the appeal we asked 
him to tell us upon what information or 
evidence such a charge was made, 
He was unable to say anything except 
that he was acting on his client's in- 
structions. 

After further pressure he said that he 
probably then had before him a document 
which was produced at the trial by de- 
fendants Nos. 1 and 2 and which is Kx. 1, 
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This is a letter alleged to have been sent 
by defendant No. 3 to the Joint Secretaries 
to the Madras Hindu Devasthanam Com- 
mittee. The plaintiff in the witness-box 
agreed that it contained defendant No. 3’s 
signature. The first part of the letter 
mekes a complaint that the plaintiff had 
been neglecting his duties because he had 
closed the temple in the evenings and 
obstructed worshippers and that his charges 
for rice, groundnut oil and fuel had been 
excessive. He denies that any interest on 
the debt borrowed on the promissory note 
for temple purposes is due ‘as it is not 
usual to receive interest in such cases.’ In 
dealing with the day book for 1930-31 he 
says that neither he nor his co-trustee 
gave any authority to the plaintiff to 
write the accounts and that he had written 
them up according to his own will. It is 
clear, however, from this document that 
the amounts claimed by the plaintiff have 
been borrowed from him on the promissory 
note and was for the temple purposes be- 
cause defendant No. 3 says as follows :—- 
“In respect of the debt borrowed for temple 
purposes, though interest is shown in the pro- 
note, it is not usual to receive interest, Maha- 
devalinga Mudaliar, Kamakshi Ammal, the 


Hindu Janopakara Nidhi, have not received in- 
terest.” 


The promissury note which defendant 
No. 3 himself signed is not there disputed 
and that the amount borrowed was for 
purposes binding on the tempie is not 
denied, the only question being the claim 
for interest. Even if the Advocate had 
this document before him on the date 
when the written statement was drafted, 
it most certainly did not justify the 
charge of fraud made in it which 
was obviously a reckless one. It is 
necessary at this point to state that, 
although an Advocate has his duty to- 
wards his client to perform, he has other 
duties and responsibilities as well. He has 
no right whatever even on the instructions 
of his client recklessly to make charges 
of fraud. His responsibility to the Court, 
and I may also add to the Bar whose 
traditions itis his duty to maintain, make 
it incumbent upon him to satisfy himself 
that there are reasonable grounds for 
‘making such charges. On this point there 
are observations with which I entirely 
‘agree in the judgment of Mears, C. J. 
and Walsh and Sulaiman, JJ. in In 
the matter of Dwaraka Prasad Vithal 1) 


(1) 46 A 121; 81 Ind. Oas. 177; A I R 1924 All. 
253; 25 Or. L J 689; 21 A L J 893 (F B). 
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at p. 124*, where it js said: 

“Members of the legal profession are under no 
duty to their clients to make grave and scands- 
lous charges either against Judges or the oppo- 
site parties on the mere wish of their clients, They | 
are not puppets compelled to obey the dictates of 
their clients where matters of good faith and hon- 
ourable conduct are concerned They are responsible 
to the Oourt for the fair and honest conduct ofa 
They are not mere agents of the man who 
pays them, but are acting in tha administration of 
justice, and in matters of this kind they are bound 
to exercise an independent judgment, and to con- 
duct themaelves with a sense of personal reponsibility. 
If they fail to act with reasonable care and caution, 
they are unfit to enjoy the privileges conferred 
upon them by law, and serious breaches must be 
visited with punishment.” 

I have already stated my opinion that 
the charge of fraud was recklessly made 
and I very much regret that it should 
have been made by an Advocate who has 
been in legal practice for some years and 
who cannot reasonably plead ignorance of 
his duty and responsibility. But the matter 
does not end there because the production 
of Ex. 1 at the trial by the Advocate 
was even more improper conduct. As the 
learned trial Judge says, no reliance can 
be placed upon it. There is no evidence 
of how it came to be prepared and as it 
was addressed not to defendants Nos. 1 
and 2 at all, but to the Devasthanam 
Committee, no explanation was offered as 
to how it ever came into the possession 
of defendants Nos. 1 and 2 at all. No 
one from the Madras Hindu Devasthanam 
Committee was called asa witness to pro- 
duce it and what is more serious still, 
the writer of the document, himself one 
of the defendants, was never put into the 
witness-box where he could have been 
cross-examined about its contents. The 
document was put in clearly with the 
object of influencing the Court against the 
plaintiff on the issue of fraud. The de- 
fendant’s Advocate must have known that 
it was improper to use such a document 
in support of a charge of fraud knowing 
that he was not going to call ils writer 
end that he was not going to call any 
evidence whatsoever in support of the charge 
of fraud. Such conduct on the part of the 
Advocate was most improper and cannot 
be too strongly condemned. We have had 
to consider seriously the question whether 
we should cause disciplinary action to be 
taken against the Advocate in question but 
we have decided that the observations 
which I have made are a sufficiently 
serious warning to the Advocate to dispose 
of the matter. Appeal dismissed with 


* Page of 46 A.—[Ed,] 
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costs against defendants Nos. 1 and 2 
personally. 

King, J.—I agree. 

N. Appeal dismissed. 





_ OUDH CHIEF COURT 
Criminal Reference No. 33 of 1935 
August 22,1935 
Smita, J. 

EJAZ AHMAD—Accoussp—AppLicant 
Versus 
EMPEROR — RESPONDENT 
Penal Code (Act XLV of 18601, ss. 279, 337— 
Scope of s. 279—‘Any other person’, if include 
occupants of vehicle which ts being rashly or 
occupants to be pro- 

tected. 

The words “any other person’ in s. 279, Penal 
Code, are very wida, and are not distinctly 
limited to persons on a road, as distinct from 
the occupants of the particular vehicle which is 
being rashly or negligently driven. They are 
wide enough to include the occupants of the 
vehicle itself and the occupants of a motor-bus 
have as much right to be protected against rash 
ornegligent driving on the part of the driver 
of the bus as haveother people on the road. 
Mohomed Jamal v. Emperor (1), doubted, Ram 
Sewak v. King-Emperor(2), distinguished, Queen- 
Empress v. Hormusji Nowroji Lord (3), referred 


to, 

Held, that where the driver had been convicted 
under. s. 337, Penal Code, as he actually caused hurt 
to some of the occupants of the bus,it was not 
necessary that he should be convicted under 
s. 279, Penal Code, also, even if that sec- 
tion is applicable. 


Cr. Ref. from the’ order of the Sessions 
Judge, Rae Bareli, under s. 433 of the Cri- 
minal Procedure Code.} 

The Government 
Crown. 

Mr. Shiraj Hasan, for the Accused. 


Order. —This is a reference by the learn- 
ed Sessions Judge of the Rae Bareli Dis- 
trict, the facts being briefly as follows :— 

One Ejaz Ahmad was driving a motor- 
buson the Rae Bareli—Partabgarh Road on 
December 30, last. He is said to have 
driven at an excessive speed and to have 
been swerving about, In the course of 
these swerves the busis said to have 
struck a culvert, and to have in the end 


Advocate, for the 


„overturned ten paces from the right side 


~N 


of the road. Some of the passengers 
were injured. Ejaz Ahmad, the driver 
was convicted by a Second Vlass Magis- 
trate under ss, 279 and 337, Indian Penal 
Code, and was sentenced to pay a fine 
of Rs. 100 under each of those sections. 
Rs. 25 was ordered to be paid to one 
Musammat Ram Raji, who -was the most 
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severely injured passenger, and, under 
3.18 of the Motor Vehicles Act, the driver's 
licence was suspended for three months. 
The driver appealed to the learned Dis- 
trict Magistrate, who upheld the convictions 
but reduced the fine under s, 337, Indian 
Penal Code, to Rs. 50. An application was 
then made in revision tothe learned Bes- 
sions Judge. It was contended before the 
latter that s. 279, Indian Penal Code, is 
designed to punish persons who drive 
vehicles, or ride, on any public way, to the 
danger of other persons on the road, and 
that it doesnot apply to the actual pas- 
sengers in the vehicle itself whichis being 
rashly or negligently driven. In the pre- 
sent case, it was argued, it was in evi- 
dence that the road was clear, and thsre- ` 
fore, there was no danger to any one 
except the actual occupants of the bus. 
Reference was made before the learned 
Sessions Judge to a ruling of the Judicial 
Commissioner of Sind reported in Mohomed 


Jamal v. Emperor, A I. R. 1930 
Sind 64 (1). The learned Sessions 
Judgeonthe basis of the view taken in 


that ruling has referred the case_ to this’ 
Court with.a recommendation that the con- 
viction under s. 279, Indian Penal Code,’ 
be set aside. 

The learned Judicial Commissioner said, 
inthe course of his judgment, “If there 
was no danger tothe public outside the 
car who were using the road, no offence 
under s. 279 can have been committed.” 
In that case also there had heen convictions 


-both under ss. 279 and 337, Indian ` Penal 


Code, in circumstances similar to those of 
the ‘present case, and the conviction under 
s. 279, Indian Penal Code, was set aside, 
the conviction unders. 337 being up- 
held. 

It was contended by the learned Counsel” 
who appeared on behalf of Ejaz Ahmad 
that he was notin fact driving rashly or 
negligently, andthat he ought not have 
been convicted under either of the’ sections 
in question. The driver's: defence was 
that there was an “ekka” on the road and 
that when he was passing it, the tyre of 
his front wheel onthe off-side burst and 
so caused the accident. Two witnesses were 
called in support of this story. These witnes- 
ses said that the bus was not being driven 
atan excessive speed, one of ihe witnesses 
said that it was not being driven at more 
than 15 or 20 milesan hour. Both these 


(1) AI R1930 Sind 64; 30 Or. L 9 1077; 119 Ind. 
Cas. 536; (1930) Or. Oas, 121; Ind, Rul, (1929) Sind 
216 i 
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witnesses: went so far asto deny that the 
bus over-turned at all, The prosecution 
Witnesses, however, three of whom were 
themselves passengers in the bus, said 
that the vehicle was being driven very fast. 
It was also in evidence that the road was 
clear, and that there was no “ekka” 
ahead ofthe bus. It was also said that 
there was no sound, such as might have 
beeu caused by a bursting tyre. In the 
report which he made to the Police after the 
acciaent, Ejaz Ahmad did not state that 
-any byre had burst, 

Isee no reasonto differfrom the finding 
of fact that the driver was driving rashly 
and negligently. His learned Counsel 
referred me tothe case of RamSewak v. 
King-Emperor, 10 O W-N 825 (2) which is 
a decision of a Bench ofthis Court of 
which I was a member, That case, how- 
ever, turned on its own facts, and has 
no bearing on the facts of the present case 
The trial Court and the District Magistrate 
agréed in rejecting the defence evidence, 
and I agree with them. 

The question whether s. 279, Indian 
Penal Code,is applicable to the facts of 
this case is not free from difficulty. It 
was certainly held by the learned Judicial 
Commissioner of Sind, in the decision that 
has beenreferred to, that that section does 
not apply where there is no danger to the 
public outside the vehicle concarned. The 
learned Assistant Government Advocate re- 
ferred, on the other hand to a decision re- 
ported in Queen-Empress v. Hormusji 
Nowroji Lord, I. L. R. 19 Bom. 715 (3). That 
was a casein which there was no proofof 
any person being on that part of the road 
on which the accused was riding a horse 
in‘ a,rashor negligent manner, but never- 
theless his conviction under s. 279, Indian 
Penal Code, was not interfered with in. re- 
vision, 

jamin some doubt astothe correct- 
ness of the view taken by the learned 
Judicial Commissioner of Sind in the above 
cagé, Section 279, Indian Penal Code, is 
worded as follows:— 

“Whoever drives any vehicle, or rides on any 
public way in a manner so rash or negligent as 
to endanger human life, or to be likely to 
cause hurt or injury to any cther person, shall 
be punished with imprisonment of either des- 
eription for a term which may extend to six 


months, or with fine which may extend to ore 
thousand rupees, or with both.” 


ii isto benoted that the words “any 


(2)-400 W N 823; 146 Jnd. Cas. 28; A I R1933 
Oudh 391; 6R O, 79; 34 Cr, LJ 1154; (1933) Cr. 
Cas. 1275, l 

(3) 19 B 715, i 


other person” are very wide, and are not . 
distinctly limited to persons on a road as 
distinct from the occupants of the parti- 
cular vehicle which is being rashly or 
negligently driven. They are wide enough 
to include the occupants of the vehicle 
itself, and it may be reasonably held, 
especially at the present time, that the 


occupants of a motor-bus have as such 
right to be protected against rash or 
negligent driving on the part of the 


driver of the bus as have other people on 
the road. However, as inthe present case 
the driver has been convicted under s. 337, 
Indian Penal Code, in view ofthe fact that 
he actually caused hurt to some of the 
occupants of the bus, I do not think it 
necessary that he should be convicted 
under s. 279, Indian Penal Code, also, 
even if that section is applicable. . 
The result is that I accept the recom- - 
mendation made by the learned Sessicns 
Judge, «und set aside the conviction and 
sentence under s. 279, Indian Penal Code. 
The conviction and sentence under s. 337, 
Indian Penal Code, will stand, and so 
will the other orders passed by the trial 
Court with reference to the payment of 
compensation to Musammat Ram: Raji, and 
the suspension of the driver's license. 
N. Order accordingly, . 





LAHORE HIGH COURT 
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Young, CO. J., ADDISON AND TEK OHAND, Jd. 
On difference 0f Opinion between 
Jal LAL AND Skemp, JJ. 
TRUSTEES or tat TRIBUNE PRESS— 
ASSESSEES—PETITIONERS 
VETSUS 
COMMISSIONER or INCOME-TAX, 
PUNJAB—OPPOSITE PARTY 

Income Tax Act (XI of 1922), ss. 4 (3), 3, 40, 41— 
Trust to maintain pressand newspaper and to keep up 
the ‘liberal policy’ of the newspaper---Profits going to 
ensure paper's permanency— Paper not supplied free 
to public—Property, if held in trust for charitable 
purposes—Liability of profits to income tax—' Associa- 
tion of individuals’ in s. 3, meaning of—Incomein 
hands of trustees—Liability to assessment—Ss, 40, 41, 
scope of —Interpreiation of Statuies—Taxing statute— 
Construction, 

Under a will the property of the testator in a 
press and newspaper were vested permanently in a 
Committee of Trustees who were directed to maintain 
the said press and newspaper in an efficient condition, 
keep up the liberal policy of the said newspaper, 
devoting the surplus income of the said press and 
newspaper after defraying all current expenses, in 
improving the said newspaper and placing it ona 


footing of permanency, The paper was sold atthe 
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«dinary commercial rate as other, papers and its 
rofits were mainly derived from advertisements 
‘hich were highly charged for. The profits did not 
otohelpany one in any wise but merely went to 
rasure that the paper should continue for ever : 

Held, (Per Full Bench, (Tek Chand, J., contra) that 
le property was not held under trust for charitable 
tarposes as that expression is used ins. 4 (3), In- 
ome Tax Act, nor for objectsof any public utility 
oe hence the income therefrom was liable to income- 

{Case-law discussed.] 

Per Tek Chand, J.-—A trust ofa public character, 
a which no immediate or ultimate personal benefit 
«£ any kind is reserved to any individual, created 
vith the object of founding and maintaining a paper 
‘hich conveys news and opinions on matters of 
eneral interest to the public, discusses matters of 
«ablic interest and educates the minds of its readers 
ra lines, which the founder considered to be beneficial 
m the publicat large, is a trust for “the advancement 
Kan object uf general public utility”, as that ex- 
session is understood in law. The fact that the 
ewspaper is not supplied free to the poor and the 
sedy, or that it is not sold to the public at cost 
rice, was not material as no part of the income 
«assed into private pockets. The Indian Legislaturé 
«as-exempted from assessment trusts of a public 
Kharacter founded for the advancement of objects of 
«eneral public utility, and not privately owned com- 
wercial concerns, even though formed for a purpose 
hich may incidentally benefit the public. Con- 
quently the income of the trust in question is 
«ampt from assessment under s.4 (5), Income Tax 
ch, [p 322, col, 2; p. 323, col. 2; p. 324, col. 2.] 

Per Jai Lal, J, (in Order of Reference).—The abject 
or which the present trust has been created is an 
Foject of general public utility and therefore a 
aritable purpose within the meaning of the Income 
‘ax Act. [p, 31], col, 1] 

Per Jai Lal and Skemp, JJ. (in Order of Reference). 
-The expression “association of individuals” ins, 3, 
come Tax Act includes trustees of all descriptions 
ad does not exclude them where the beneficiary is 
ot aliving person and hence the income from a 
ewspaper and press run by trustees, is liable to be 
isessed in the hands of trustees and it is an income 
erived from property held under trust within the 
weaning of s. 4 (3), Income Tax Act. [p. 308, col. 
a P. 315, col. 1.) 

Sections 40 and 4), Income Tax Act, do not exhaust 
mê category or description of trustees or other 
rersons respectively who may be in receipt of income 
s such or on behalf of others. [p. 308, col. 1.] 

In construing a taxing statute, the Oourt cannot 
lopt an interpretation less favourable to the subject 
nan the Government does in its official manual. 
». 315, col, 1.) 

O. Ref. from the Commissioner of Income- 
ax, Punjab. 


“Jal Lal, J—The Tribune is an exten- 
ively Circulated newspaper printed in the 
‘ribune Press at Lahore. Both, the paper 
‘ad the press were owned by Sardar D yal 
Hngh, a well-known philanthropist of this 
rovince. By his will made many years 
wo he created a trust in respect of his 
state and provided inter alia : 

“(a) My property in the stock and goodwill of the 
ibune Press and newspaper in Anarkali, Lahore, 


nal] vest permanently ina Oommittee of the follow- 
ag members.. u. l 


LA 


“(b) It will be the duty of the said Committee of 
trustees to maintain the said press and newspaper 
in an efficient condition, keep up the liberal policy 
of the said newspaper, devoting the surplus income 
of the said press and newspaper after defraying all 
current expenses in improving the said newspaper 
and placing it on a footing of permanency.” 

By a subsequent arrangement, which 
is not mentioned by the Commissioner in 
his referring order, but is admitted by 
the Counsel on both sides, it has been pro- 
vided that in case the paper ceases to func- 
tion or for any other reason the surplus of 
the income cannot be applied to the object 
mentioned above, the same shall be applied 
for the maintenance of the Dyal Singh 
College, Lahore, which is another institu- 
tion established out of the funds of the 
trust created by Sardar Dyal Singh. 

It appears that after the death of Sardar 
Dyal Singh the trustees have conducted 
the newspaper and maintained the 
press professing to act under the . di- 
rections of the will and that there is some 
surplus income of the press andthe news- 
paper after defraying all current expenses. 
This surplus income has been assessed by 
ihe Income-tax Officer to income-tax and 
an objection has been raised by the trustees 
that such income is not liable to income- 
tax en two grounds: (1) that income in the 
hands of the trustees, except those men- 
tioned inss. 40 and 41, Income Tax Act, 
ig not assessable to income-tax; and (2) 
that the income in the present case is de- 
voted to charitable purposes and is there- 
fore exempt from assessment under s. 4, 
(3), (1), Income Tax Act. 


Both these contentions of the parties hav- 
ing been repelled by the Income-tax Auth- 
orities, the Commissioner of Income-tax has 
referred the follcwing two questions for 
decision by this Court on an application 
by the trustees: (1) Isthe income of the 
Tribune Trust liable to be assessed in the 
hands of the trustees under the provisions 
of the Income Tax Act; and (2) if so, is 
it not exempt under s. 4 (3) (1) of the Act. 

It may incidentally be remarked that the 
form of the questions would show that the 
burden of establishing the liability to as- 
gessinent ison the Income-tax Authorities; 
the question, however, being purely of law, 
the matter is immaterial. We have heard 
Counsel for the trustees and for the Com- 
missioner at length. Mr. Mehr Ohand 
Mahajan for the trustees concedes with re- 
ference to the first question that the persons 
mentioned in s. 3, Income Tax “Act, are 
liable to be assessed to income-tax. That 
section makes all income, profits and gains 
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of- “every individual, Bindu undivided 
Tamijy,. company, firm and other associaticn 
oO: individuals” assessable to Imcome-tax 
subiect tothe other provisions of the Act. 
It is, however, urged by the Counsel 
that the assesssees in the present 
ease, that. is to say, the trustees of the 
Tribune newspaper and the Tribune Press, 
do nct fall within the category of those 
whose income, profits and gains are made 
liable to income-tax by this section. But 
the expression “association of individuals” 
clearly covers the case of trustees such as 
present assessees are. 


The further contention of the learned 
Counsel, however, is that only those trustees 
are liable to pay income-tax who are 
expressly mentioned in ss. 40 and 41, In- 
come Tax Act. Section 40 provides that 
in.case of any guardian, trustee or agent 
of any person being 8 minor, lunatic or 
idiot or residing cut of British India being 
in receipt on behalf of any such person of 
any. income, profits or gains chargeable 
under the Act, the tax shall be levied upon 
and recoverable from such guardian, trustee 
or agent in- like manner and to the same 
amount as it would be leviable upon and 
recoverable from any such person. Bec- 
tion 41 deals with the cases of Oourts of 
Wards, Administrators:General, Official 
Trustees, Receivers and Managers on behalf 
of other persons and the tax is made levis 
able from them in the like manner and to 
the -same amount as it would be leviable 
and recoverable from the person on whose 
behalf they are acting. These sections 
donot seem to exhaust the category or 
description of trustees of other persons Tes- 
pectively who may bein receipt of income 
ag Buch or on behalf of others, and do not 
therefore afford any support to the conten- 
tion made on behalf of the assessees. 
Moreover, the primary section which des- 
Gribes the persons whose income is liable 
to assessment is s. 3 of the Act and the 
two sections mentioned above which merely 
describe the manner in which those men- 
tioned therein are to be assessed, cannot be 
held to limit the operation of s. 3 with 
regard to others. 

A. somewhat similar objection appears 
to have been taken before, and repelled 
by, their Lordships of the Privy Council 
in Currimbhoy Ebrahim Baronetcy Trust 
v. Commissioner of Income-tax, Bombay (1), 

(2) 58 B 317; 148 Ind. Cas. 805; 611A 209;A IR 
1934 P C 116; ©RPO145; 88 L W 771; 4934 AL 
J 429; 38 O W N 618; 36 Bom, L R 557; (1934) M W 
N isa, 59 OL J 403 (P ©), 


as the following observation at p.~ 324* 
shows: 

“An argument was also founded by Counsel for 
the appellants upon s. 38 (2, Income Tax Act (which 
requires trustees, guardians and agents to furnish 
the revenues officials upon request with a return ‘of 
the names and addresses of their beneficiaries or 
principale’, and upon s. 40 (which provides for the 
assessment of guardians, trustees and agents of 
incapacitated or non-resident persors). Ib was said 
that tbe existence of these provisions supported a 
corstruction of the Act which would exclude trustees 
in other cases. It is tọ be observed, however, that 
similar provisions in the United Kingdem income ° 
Tax Acts were before the House of Lorde in Williams 
v. Singer (2), and Lord Cave expressly says that the 
cases in which he considered that trustees wight’ 
be assessed were additional to the cases so expressly 
provided for,” 

Another argument of the learned Counsel’ 
is that the Act contemplates the assess- 
ability of trustees in those cases only where : 
the beneficiary is a living person, and that: 
in other cases the trustees are not liable to © 
be assessed to income-tax at all, No direct 
authority waa cited in support of this ` 
proposition, but reference was made to 
a number of cases in which trustees 
have been made liable to pay income. tax- 
in respect of income of the trust proper- 
ty in their hands and in which thev 
beneficiaries were living persons. These’ 
cages, however, do not lend any counten~ 
ance io the suggestion of the Counsel 
because they are no authority for the pro- 
position that the only kind of trustees 
dealt with in them are liable to be as- 
sessed to income-tax. My conclusion, there- 
fore, is that the expression “association of’ 
individuals” includes trustees of all des-. 
criptions and does not exclude them where. . 
the beneficiary is not a living person. The- 
second question referred tous, however, 
is a difficult one. Section 4 (3), Income 
Tax Act, provides that the Act shall not 
apply to the following classes of income: ° 
(1) Any income derived from property 
held under trust or other legal obligation 
wholly for religious or charitable purpose, 
and in the case of property so held Im 
part only for such purposes the income, 
applied, or finally set apart for the ap-- 
plication, thereto. The question is whe- 
ther the property in the present case 18s 
held under trust or other legal obligation. 
wholly for charitable purposes. Now, 
“charitable purpose” is defined in s. 4 (3) 


‘as follows: 


“ ‘Charitable purpose’ includes relief of the poor, 
education, medical relief, and the advancement of any 
other object of general public utility.” 


(2) (1921) 1 AO63:89L J K B 1151; 64 SJ 56v 
36 T L R681; 123 LT 632. | 
*Pageof 58 B.—|Ed.] 
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Several cases were cited at the Bar, 
most of them being cases decided by the 
English Courts. These cases may be 
divided into three categories: (1) Cases 

“which indicate the meaning of the expres- 
slon “charitable object” as it is interpreted 
by the Courts in England. (2) Cases where 
objects of “public or general utility” are 
defined. (3) Cases decided under the 
‘English Income Tax Statutes in which the 
question of exemption of particular descrip- 
tions of income from payment of income- 
tax has been dealt with on an interpreta- 
tion of the statutory provisions relating 
to such exemptions. 

Now, it has been held by their Lord- 
ships of the Privy Council in Commissioner 
of Income-tax, Bengal v. Shaw, Wallace & 
' Co. (3), that in interpreting the Indian 
. Acts relating to income tax it is not always 
proper to rely upon English caseson the 
same subject, because of the difference in 
the language used in the English 
Statutes and Indian Acts, respectively. 
The same view was taken in Bejoy Singh 
Dudhuria v. Commissioner of Income-tax 
(4), I do not, however, understand that it 
has anywhere been definitely laid down 
that the Courts in India are in no case 
to take guidance from the English cases 
in which certain expressions have been 
. Interpreted when the question is as to the 
meaning of the same expressions as used 
in the Indian Acts. The case would of 
course be different when it appears from 
the Statute or the Act or the context of 
either that the expression is used in a 
. different sense. I consider that it is open 
to us to refer to the English case when 
dealing with the question of interpretation 
of the expressions ‘‘charitable” or “public 
or general utility’, but the cases in which 
the question of exemption of particular 
. description of income is dealt with are of 
no direct help as the statutory law re- 
lating to exemption in England is different 

.to the law in India. 

An examination of the cases cited at the 
Bar shows that in England the expression 
“charitable” sometimes has been used in a 
more restricted sense than that in which 


18 16 used in the Indian Income ‘Tax 
(3) 59 O 1313; 136 Ind. Oas, 742; AI R192P CG 

J 124 59I A 206; Ind. Rul, (1933P 0156; 90 WN 

-515, 36 Bom. L R 653; (1932; M W N 618: 550 LJ 
386: (1932) A L J 588; 34 Bom. L R 1033; 36 L W63: 
63ML J 124 (PC). 

(4) 60 O 1029; 143 Ind. Cas. 145 A I R 1933P G 
145; 601 A 196; Ind, Rul. (1933) P O 127:37L W 
775; (1933) AL J 641; 57 OL J 503: 37 CWN 
-885; (1933) M W N 553; 65M L J 285; 35 Bom. LR 
811 (È 0), 
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Act, as in some English cases even objects of 
general publie utility have been held-not 
to fall within the category of “charitable 
objects, while according to the definition 
of “charitable purposes” in the Indian 
Income Tax Act, on the other hand, objects 
of general public utility fall within the 
expression. An instance of such cases .is to 
be found in Kendall: v. Granger (5); where 
in view of previous authority it was held 
that every object of general public utility 
is not necessarily a charitable object. 

It therefore seems to me that if the object 
of the trust with which we are now concern- 
ed, would fall within the definition of 
“charitable object as that expression is 
Interpreted by the English Courts or 
within the definition of “general public 
utility” as that expression is understood 
there, then there would be greater reason 
why it should be held to be included within 
the meaning of charitable purpose as 
defined in the Indian Income Tax Act. 
To this extent, therefore, the English cases 
are useful for the purpose of deciding the 
second question referred to us. In 
In re Foveaux, Cross v. London Anti- 
Vivisection Society (6) a question 
arose whether societies for the 
suppression and abolition of vivisection 
are charities within the legal definition of 
the term “charity.” The Court answered 
this question in the affirmative after review- 
ing the previous case lawon the subject, 
The following extracts from the judgment 
may be quoted with advantage: 

“To be a charity there must be some public pur- 
pose, something tending to the benefit of the com- 
munity. Thebsnefitin point of local area need not 
extend to the public at large; a trust for the benefit 
of the inhabitants ofa particular district will suffice. 
Iu Commissioner for Special Purposes of Income-tax 
v. Pemsel (i), at p 583* Lord Macnaghten said that 
charity,in its legal sense, comprises four principal 
divisions ; trusts forthe relief of poverty; trusts for 
tha advancement of education; trusts for the ad- 
vancementof religion; and trusts for other purposes 
beneficial to the community, not falling underany of 
the preceding heads. In examining the purposes of 
any particular trust the Court has taken a liberal 
rather than a narrow.view of the subject. Under 
the head of the advancement of religion the Vourt 
has not confined itself to the advancement of the 
tenets of the Church as established by law; it has 
held trusts for the promotion of many diverse forms 


of the Christian religion to be valid charities. A 
strong illustration of thisis to be found in Thornton 


(5) (1342) 59 R R507 at p 509; 5 Beav. 300; 11 L J 
Oh. 405; 6 Jur, 919. 

(6) (1395) 2 Ch, 50!; 64 L J Oh, 853; 43 W R 651; 
73 L T 202. 

(7) (1891) A O 531i; 61 L J QB 265; 55 J P 805; 65 
L T 62]; 3 Tax. Cas. 53, 


Page of (1891) A. C.—[Hd.], — 5 


Ī.'. 
“ms 


p“ - 


' v, Howe (8). 
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Sir John Romilly held there that a 
trust for the publication of the works of Joanna 


_Southcott was a valid charity. He found that her 


works were not ‘immoral or subversive of religion, 
although he found in them much that was very 
foolisb, and although he said that they were ina 
great measure incoherent and confused, he considered 
that they were written with a view to extend the 
influence of Ohristianity, 4. e. the advancement of 
religion, This was the ground on which he based 
his decision. He did not think that it was incum- 
bent on him to say that religion would, in fact, or 
according to his own judgment, be advanced. He 
looked to the view or purpose of the writer. Again 


~ take the head of relief of poverty. Dole charities were 


‘stances, has shown 
-- pauperize a district, and are 


ray 


greatly in favour with our ancestors. Modern ex- 
perience, regard being had to the increase of popula- 
tion, change or residence, and other altered circum- 
that such charities tend to 
not beneficial: and in 
framing new schemes the Court, having within the 
limits of judicial discretion to express its own views 
on the question, sets itself against this form of 
charity. Yet undeniably a dole charity if created at 
the present day isa valid charity . . . The 
question of what is and what is not justifiable is a 


. question of morals, on which men’s minds may reason- 


`` ably differ and do in fact differ. 
` ing to man; anda 
- cruelty to the 


Oruelty is degrad- 
society for the suppression of 
lower animals, whether domestic or 


+ not, has for its object, not merely the protection of 


_~ 


`. of these societies, whether they 


IN 


.. gense of the term. 
. community; whether, 
_ the community would, in fact, 


the animals themselves, butthe advancement of 
moralsand education among men. The purposes 
are right or wrong 
in theopinions they held, is charitable in the legal 
The intention is to benefit the 
it they achieved their object 
be benefited isa 


, question‘on which I think the Court is not required 
- to express an opinion,” 


* philanthropic purpose, 2. e. 


In In re Macduff, Macduff v. Macduff (9), 
a purpose in- 


_dicating good-will to mankind in general 


“was 'held to be included inthe definition 
“of “charitable purpose’. In Wicker v, 
Hume (10) tha House of Lords held'that 


.a bequest for propagation of education and 


‘charitable gift on 


learning was for a charitable purpose, In 


‘In re Scowcroft, Ormord v. Wilkinson (11) a 
reading room established for the propaga- 


tion of conservative principles and religious 
and mental improvement was held to bea 
ihs ground that the 
furtherance of religious and mental im- 
provement was its essential portion though 
it was combined with the advancement of 
Conservative principles. Such a limitation 
was held not to be sufficient to prevent the 
gift from being a perfectly good charitable 
gift as undoubtedly it would be if it were 


(8) (8) (1862) 31 Beav. 14; 3L LJ Ob. 767; 10 W R 649: 
x 9) (1896) 2 Oh, 451; 65 L J Ch, 700; 45 W R 154; 
“ap; (1858) 115 R R 70; 14 Beay. 509; IDM &G 


506; 21 L J Qh. 406, 
a, tee Oh. 638; 67 LJ Oh. 697; 15 TLR 4; 
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a giftfor the furtherance of religious an 
mental improvement alone. 

In Marsh v. Means (12) an opinion wa 
expressed that a gift forthe continuatio) 
of a Periodical for supporting the object 
and principles of prevention of  cruelt; 
practised on animal creation would be 
charitable gift being consistent with th 
design for the instruction c 
mankind. Inin re Stephens & Giles v 
Stephens (13)a gift for the purpose o 
training men toshoot at movable article 
was held to bea gift for general publi 
use and fora charitable purpose on th 
ground thatit was designed to make peopl 
efficient shots so as tobe able to destro: 
their enemies and to defend themselves a 
the time of war. In Sherrington v. Deas 
of St. Paul's Cathedral (14), a bequest to th 
trustees of the Royal Engineers’ Institut 
to apply part of the income in providin; 
prizes for competition among Royal En 
gineercadets or officers was upheld as; 
charitable gift. In Beaumont v. Olivieri 
(15) legacies to the Royal Society and to th 
Royal Geographical Socitey were upheld a 
charitable gifts as it appeared that th 
object of the Royal Society was “for im 
proving natural knowledge” and that o 
the Royal Geographical Society “theim 
provement and diffusion of geographica 
knowledge.” The objects of both the so 
cieties were held to be objects of genera 
public utility. There are other judicia 
authorities which lay down that it is th 
intrinsic object of the trust and the scop 
ofits benefit to the public which shoul 
be the guiding consideration in such case 
and that an object designed to improv 
the mind of the public would be a charit 
able object. It has also been held tha 
objects which exclude private gains, whic 
are unselfish and are devoted to publi 
benefit or are philanthropic, that is t 
say, dictated by a desire to do good to th 
publie are charitable purposes. Simila 
ly an establishment for increase of know 


ledge among men has been held to be 


charity. 

These cases are summed up at page 
37 to 40 of Tudor on Charities, 1928 ed: 
tion. From whatI have stated above : 
would be observed that the charitabl 
purposes and objects of general publi 


ae (1857) 108 R R 959; 3 Jur. (ng) 790;5 W 


ate (1892) BT L R 792, 

(14) (1908) 25 T L R 733. 

(15) (1868) 4 Oh. A 309; 38 LJ Oh, 329; 17 WR 26 
20 L T53. 
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| utility embrace a wide range and that it 
is not necessary that such objects should 
‘directly benefit the entire community, 
` but it is quite sufficient ifa substantial 
` portion of the community benefits there- 
: from. The true test is not what the 
“Court considers to be .beneficial, for the 
public but what the donor considers to 
. be beneficial, his opinion and desire be- 
„ing the guiding consideration in such 
cases, 
Brighton College v. Marriott (16) and St. 
 Andrew’s Hospital v. Shearsmith 
(17) cited on behalf of the Commis- 
‘sioner in my opinion, have no bearing on 
-the present question, because they were 
‘both cases in which the question of ex- 
emption under the English Statute was 
considered, and as I have already observ- 
ed, the scope of exemption under the 
Indian Act is different from that granted 
by the English Statute. The same 
remarks apply to Commissioner for 
' Special Purposes of Income-tax v. Pemsel 
: (7): but some observations made at p. 583# 
- show that the question whether a particular 
-purpose is or is not “charitable” is to 
‘be determined with reference mainly to 
‘the opinion and intention of the donor, 
‘which must ordinarily be the guiding con- 
«sideration in such cases, and that if the 
: donor considers a particular purpose be- 
‘neficial for the recipient public which 
‘includes a section of the public, then ihe 
purpose must te held to be charityile and 
the Courts should not impose their own 
‘opinion to decide whether the purpose is 
‘or is not a laudable one or is or is not 
likely to be beneficial to the public. 
~ Applying the foregoing test to the 
present case, I consider thatthe object for 
-whichthe present trust has been created 
‘Is’ an object of general public utility and 
therefore a charitable purpose within the 
meaning ofthe Indian Income Tax Act, 
The Tribune newspaper professing to fol- 
low the wishes of its founder conveys 
news and opinions on matters of general 
interest to the public, discusses matters 
of public interest and educates the 
minds of its readers inits liberal policy. 
Whether it achieves the object of its 
founder is immaterial so far as these 
proceedingsare concerned. If it does not, 
remedy is elsewhere. What we have to 
decide is whether the purposes laid down 
by founder are charitable. They are ob- 
_ (16) (1926) A O 192; 95 L J K B 356. 
‘ (47) (1887) 12 Tax, Cas 219, 
*Pege of (1891) A. O.—[ Ed] 
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jectsof general public utility and the 
fact that the paper is not circulated free 
does not, having regard to the ultimate 
destination of the surplus, affect the ques- 
tion especially because no personal gain 
is reserved for anybody. The immediate 
and ultimate objects of the trust are to 
benefit the public by advancement of mo- 
rals and improving the knowledge of the 
people, and this object is acheived either 
by publishing the newspaper or by im- 
parting education in the Dyal Singh 
College. Popular conception of charity 
no doubt is benefit to the poor but that 
is not thelegal conception of the term. 
A trust created for giving stipends in 
educational institutions even to sons of 
rich men would bea charitable trust. A 
grant toa: University or the establishment 
of one would be charitable even if the 
University were to make surplus income 
by teaching and examination fees. The 
same remarks would apply to a College 
even if fees are charged therein or to 
the opening ofa reading room for news- 
papers. Publication of a newspaper is one 
of the several means of improving the minds 
of the public, theadvancement of morals 
and the propagation of education among 
men and these have all been held to be 
charitable purposes provided there is no 
personal gain reserved to anybody. 
This, however, does not settle the 
quest.on because Mr. Jagan Nath Ag- 
garwal on behalf of the Commissioner 
has raised another point whith, it m wy in- 
cidentally be remarked, has not been raised 
by the Commissioner. He con:enls that 
under s. 4 (3) (1) the exemption is granted 
in respect of the income derived f.om pro- 
perty held under trust, ihats.6 of the Act 
Gontains the description of the different 
heads under which income-tax is payable 
and income from property is ons of sich 
heads, and that by virtue of s. 9 of the 
Act tax under the head “property” is pay- 
able in respect of the annual value of 
property consisting of buildings or lands 
appurtenant thereto, therefore that the pro- 
perty, income whereofis exempt under s.4 
(3) (1), must also be deemed to be buildings 
or lands appurtenant thereto. His argu- 
ment is that when the same word is used 
in different sections of the same Act, it mast 
be deemed tobe used in the same seuse. 
There can be no dispute with the contention 
of Mr. Jagan Nath that ordinarily the same 
expression used in different’ parts of an 
Act should be deemed to have been used 
in the same sense, but this cannot be an 


- 
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„infiexible rule of construction, There may 
be cases where having regard to the 
Context the.same word can and must be 
“held to have been used in diferent mean- 
ings in different sections of the same Act. 
` Ari illustration of this is to be found in the 
Indian Income Tax Act itself, as according 
tos. 4 (3) (1) interest on securities, which 
„ara held by or are “property?” of any 
“Provident Fund to which the Provident 
‘Funds Act applies, are exempted from 
‘taxation. -Here the word “properly” is 
“used.obviously in a different sense than in 
B. 4 (3) (1) or ss. 6 and 9. Therefore it can- 
‘not logically be asserted that in pursuance 
-of the ordinary rule of construction it must 
: necessarily be deemed to have been used 
in s. 4 (3) (1) in the same sense as it is used 
‘In s. 9. But Mr. Aggarwal relies upon three 
judicial authorities in support of his 
‘contention. 
` In Commissioner of Income Tax v. 
“A. Eggar (18). it was held that where a 
‘Professor was allowed by his employers to 
accept service with the University on cer- 
‘tain, conditions by virtue whereof he dedi- 
cated the whole of his salary to a charitable 
‘object, such salary atthe time of its receipt 
‘by bim could not be held to be derived from 
‘property . dedicated to charitable purposes. 
It is obvious that the income of the Profes- 
‘sor was not derived from property but from 
service ‘to the University and though 
ultimately it was intended to be used for 
charitable purposes, it could not be describ- 
ed as derived from property held under 
„trust. The case therefore is not of material 
assistance in the present case. 

In the matter of Lachhman Das Narain 
Tas (19), a trading firm consisted of four 
partners, one of whom was said to be a chari- 
table or religious object underthe name of 
a certain temple. It was held that the 
‘whole income of the partnership was asses- 
sable to income-tax and that no part 
of it was exempt under s. 
“The ground on which the decision appesrs 
tohave keen based was that part of the 
profits of a trading concern cannot be held 
to be derived from property held under a 
trust cr legal obligation fer religious pur- 
poses. In Commissioner of Income Taz, 
Madras v. Thevara Patosala (20), it was held 
that if a pereon entrusted with funds and 
ae R 538; 100 Ind. Cas. 255; AI R 1927 Rang- 


(19) 47 A 68; 84 Ind. Cas 207; AI R1925 All, 115: 
22A L J913; LR5 A 610 Civ. 

(£0) 49 M £334 96 Iud. Cas. 957; AI R1926 Mad. 
g: 51 M L J 123; 24 L W 183; (1926) M WN 
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. who decided the case. 


4 (3). 


enjoined by the trust deed to invest them 
in lands and to maintain a religious or 
charitable institution with the income 


. therefrom chooses to invest the funds in 


business, the profits derived from the 
business are not exempt under s. 4 (3), 
Income Tax Act, as charitable income, - It 
was observed that: 

“English authorities are quite clear that if-an 
institution, which primarily exist for charitable pur- 
poses, chooses to raise funds for those purposes by 
carryingon a business in competition with other 
persons who have to pay income-tax, . they like 


“them would have to pay income-tax notwithstanding 


the fact that the ultimate surplus .profitis all going. to 
charitable objects.” 


This authority appears to support the 
contentionofthe learned Counsel, but with 
all respect, I feel great difficulty in agreeing 
with the reasoning of the learned Judges 
I have already ob- 
served that English cases on the subject.of 
exemption from payment .of income-tax 
are not helpful in deciding the question of 
exemption under the Indian Income Tax 
Actowing to the different. basis of exemp- 
tion in the two countries. Therefore the 
view of the learned Judges of the Madras 
High Court which merely follows Coman.v. 
Governors of the Retunda Hospital, Dublin 
(21),isnot supported by any cogent reason- 
ing. I have already stated that +he 
learned Commissioner has not taken this 
ground. Moreover, this is not the 
view of the Government of India, be- 
cause in the Income Tax Manual, 5th edi- 
tion, at p. 149, when discussing the ques- 
tion of exemption the following instruc- 
tion is given tothe assessing authorities : 

“Under s. 4 (3) (1) income derived from pro- 
perty which is held under a purely religious or 
charitable trust or any other legal obligation that 
it should be utilissd for a religious or charit- 
able purpose is exempt. The word ‘property’ in 
this section does not bear the restricted meaning 


that it bears in s.9 of the Act but includes 
securities, a business or a share in a business.” 


Probably it was in deference to this opin- 
lon, that the Commissioner did not raise 
the point and though the opinion, is not 
binding on us, it is an important indica- 
tion of the intention of the Legislature 
as to the meaning of the word “property” 
as used in e, 4 (3) (1). It is one of the 
cardinal rules relating to the interpreta- 
tion of taxing statutes that when the 
meaning of an expression is not clear, a 
liberal interpretation should be placed on 
the expression and benefit of doubt should 
be in favour of the subject. 

As I have already stated the property 


(21) (1921)1 A O1; 89.LJP O 162; 36T L R 646; 
64 S J548; 7 Tax. Oas. 517; 123 L T 529, = 
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which vests in the trustees in this case 
_is the Tribune newspaper and the Tri- 

bune Press. -The income:-is derived from 
this property, i. e. from the newspaper 
andthe press. Even if it be assumed 
that the trustees arecarrying on business, 
it is the business itself which is trust 
“ property and the question of competition 
with others carrying on similar business 
does not arise in a case like the present 
—a question which also appears to have 
influenced the learned Judges of the Mad- 
. ras High Oourt. 

The Counsel for the Commissioner at 
one stage of his argument conceded that 
if the income of the trustees in the pre- 
.sent case had been derived from securi- 
ties, it would have been exempt as income 
derived from property held under trust and 
his main contention was that the Legis- 
lature did not intend to exempt income 
derived from business. I am unable to 
see any justification forthis distinction. It 
does not follow from the phraseology of 
the. section and incidentally it cuts at 
‘the roots of the contention of the Coun- 
sel that property ins.4 (3) <1) must be 
deemed to be buildings and land ap- 
purtenant thereto. 

In my opinion, therefore, the Tribune 
_ Press and the Tribune newspaper is pro- 
perty which is vested in the trustees and 
is devoted to charitable purposes as de- 
fined in the Indian Income Tax Act, and 
consequently its income is exempt from 
assessment toincome-tax. I would answer 
the first question in favour of the Com- 
missioner and the second against him. I 
would leave the parties to pay their own 
costs. 

Skemp, J.—I agree with the answer 
Proposed to the first question by Jai Lal, 
J., and have nothing tc add. As to the 
question the English income-tax cases 
cited on behalf of the Commissioner of 
Income-tax are not applicable, as has 
been pointed out by Jai Lal, dJ. 
. but in view of tle importance of the 
question and the fact that they have been 
followed in some published judgments, e. 9, 
Inthe matter of Lachhman Das Narain 
Das (19) and Commissioner of Income Tax, 
Madrasv. Thevara Patosala (20) it is worth 
while pointing out the reasons in some 
detail. 

The strongest and most recent case is 
Brighton College v. Marriott (16). A pub- 
-Jie school was carried on bya company, 
which charged fees and applied its sur- 
plus income entirely to the improvement 


Act, and depends 
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of the school; the income could not be 
divided among the members of the com- 
pany; nevertheless this surplus income was 
held liable to income-tax. The reason as 
given in the Lord Chancellor’s judgment 
is as follows : 

“By Income Tax Act, 1918, income-tax is charge- 
able under Sch. D in respect of the annual pro- 
fits or gains arising or accruing to any person 
(including a Corporation) residing in the United 
Kingdom, from any trade, profession, employment 
or vocation.” | 

His Lordships specified two exemptions 
under s. 37 of that Act and continued : 

“By the Finance Act of 1921, s. 30, exemption 
is granted from income-tax under Sch. D in respect 
of the profits of a trade carried on by any charity, if 
the work in connection with the trade is mainly 
carried on by beneficiaries of the charity and the 
profits are applied solely to the purposes of the 
charity”. ; 

The appeal failed because the work was 
not carried on by the beneficiaries of the 
charity. Similarly in St. Andrew's Hospi- 
tal v. Shearsmith (17) the learned Chief 
Justice pointed out that the profits in the 
hands of the Governorsof a Hospital weie 
exempt, if at all, by the words of s. 105, 
Income Tax Act, 1812. It is unnecessary 
to pursue a research into the English 
cases further; .enough has been said to 
show that they depend on the construc- 
tion of particular exemptions in British 
Statutes. It is for this reason that in 
Commissioner of Income Tax, Bengal v. 
Shaw, Wallace & Co. (3) at p. 139494) their 
Lordships of ihe Privy Council said in the 
year 1932: 

“Their Lordships would discard altogether the 
ease law which has been so painfullyevolved in 
the construction of the English Income-tax Statutes 
—both the cases upon which the High Oourt relied 
and the flood of other decisions which hasbeen 
let loose in this Board, The Indian Act is not 
in pari materia; itis less elaborate in many ways, 
subject to fewer refinements, and in arrangement 
and language it differs greatly from the provisions 
with which the Courts in this country have had 
to deal. Under such conditions their Lordships 
think that little can be gained by attempting to 
reason from one to the other, at all events in the 
present case in which they think that the solution 
of the problem lies very near the surface of the 
mainly on general considera- 
tions,” l | | 

The only Indian case which directly sup- 
ports the contention of the learned Counsel 
for the Commissioner of Income-tax, is 
Commissioner of  Income-tax, Madras v. 
Thevara Patosala (20), It was said ; 


“The English authorities are quite clear that 
if an institution which primarily exists for charit- 
able purposes chooses to raise funds for those 
purposes by carrying on a business in competi- 
tion with other persons who have ,to pay income- 


*Page of 59 O.— [Ed]. 


` tax, they like them will have 


Tax Act applicable to 
. exemption claimed, if Sch. D 


-of the Act of 1842. Ib 
‘that the difference between the 


to the meaning of the word 
-used in the Indian Income Tax Act, the 


-amble to the Statute 43 Bliz. 


. Charities, Edn. 5, p. 6). 
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t : to pay income-tax 
notwithstanding the fact that the ultimate surplus 


-of the profits is all going to the charitable object, 


In our opinion that is clearly laid down in Coman 
v. Governors of the Ratunda Hospital, Dublin (21). 
This last case was one under the Income 
Ireland and the 
applied, 
would have been that conferred by 8,105 
appears to me 
English 
and the Indian Statutes was not sufficiently 


laid before these learned Judges and that 


the consideration that a business carried 
on to suppcrt a charity as in competi- 
tion with other business, irrelevant. As 
“charitable” 
word “charity” has a technical meaning 
in English Law 
Chap. IV. 
That Statute was intended to provide for 
the reformation of abuses in the applica- 


- ction of property devoted to charitable uses 
. but contained a list of charities so varied 


cand comprehensive that the C.urts used 
it as a sort of index or chart, (Tudor on 
The Courts have 
‚subsequently extended the conception of 
-charity by ‘analogous ideas and in 1891 
: Lord Macnaghten classified various kinds 
of charities in Commissioner for Special 
Purposes of Income Tax v. Pemsel (7) re- 
‘ferred to by Jai Lal, J., I think “charitable 
: purposes“ ins. 4 (3) (|), Income Tax Act, 
can hardly be confined to the English 
‘technical sense because it is laid down 
in cl. 4 (3) (2) in this sub-section that 
“charitable purposes’ includes relief of 
the poor, education, medical relief and 
‘the advancement of any other object of 
‘general public utility. The relevant words 


to be construed are: 
_ "any income derived from property held under 
_ trust...... wholly for......charitable purposes,” 


-which include: 


“relief of the poor, education, medical relief, and the 


advancement of any object of general public 
utility”. | | 
The question is whether the main- 


tenance of the Tribune Press and news- 
paper in an efficient condition and keep- 
ing up its liberal policy fall within the 
words “the advancement of any object of 
general public utility.” It is certainly 
not ejusdem generis with the other objects 
specified, namely, relief of ths poor, 
education and medical relief. No doubt 
newspapers, with a few exceptions, serve a 
‘useful publie function and are of public 
utility, but would any-one call a news- 
paper an object of general publie utility ? 


of general public utility? 


derived from the pre- | 


And would any one 
paper was the advancement of an object 
On the other 
hand, the Tribune newspaper is, in this case, 
the property from which the income -is 
derived. The object of general public 
utility to be advanced can only be “the 
liberal policy” mentioned in Sardar Dyal 
Singh's will. But what did the testator 
mean by “liberal policy?” Was it “liberal 
policy” in reference to social questions or 
religious questions or political questions ? 
As far as I am aware, there is no instance 
in which the income of a successful daily 
newspaper has ever been held to be 
exempt from income-tax, or in which such 
a newspaper has been held to bea 
charity or to exist for charitable purposes. 
There is certainly no such case in India. 
It is noted by the Commissioner of Income- 
tax in his reference that the assessees paid 
income-tax for many years before they 
raised this point. 

No daily newspaper or the policy which 
it promotes has ever been held to bea 
charity or for charitable purposes in 
England. The only case remotely bear- 
ing on this point is Marsh v. Means (12). 
Here the testator, by his will, gave a sum 
of money to be applied, after the deathof 
his wife (who had a life interest in his 
whole estate) for continuing a periodical 
called “The Voice of Humanity.” This 
was quarterly periodical, the organ of an 
association, devoted to the prevention of 
cruelty to animals. Only three or four 
numbers had been issued at the date of 
the will and none issued afterwards. 
The testator died six years afterthe will 
and his wife survived him. Not only the 
periodical itself ceased but the association 
perished. The Vice-Chancellor held that 
the legacy had lapsed and failed, andin 
doing so he said: 

“The ‘Voice of Humanity’ I think would fall 
within the description of charity if this periodical 
had been subsisting atthe date of the will and after- 
wards ceased.” 

I donot think this case js of much help 
in dealing with a successful daily 
newspaper whose claim to be a charity is 
that is advances “the liberal policy of the 
said newspaper.” As to the liberal policy 
ofthe newspaper, in English Law a trust 
for the attainment of political objects has 
always been held invalid and such objects 
have not been recognised as charitable. 
Judgment of Lord Parker in Bowman v. 
Secular Society, Limited (22). It is true 


(22) (1917) A O 406; 86 L J Oh, 565; 33 T L R 376, 


say that efficient 
Maintenance and improvement of a news- 


a 
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“there are a 
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number of cases which 
apparently conflict with this principle but 
the principle has always been recognised. 

The provision in the will, that the 
surplus income should go to an educational 
institution, the Dyal Singh College, if 
the newspaper ceased publication or in 


_ other contingencies, is irrelevant. As yet 
: no income or surplus is being devoted to 


the College. In my judgment the expres- 
sion “charitable purposes” in a. 4 (3) (1), 
Income Tax Act, should be construed with 


- reference to its ordinary or dictionary 


. sense, and as explained in the 


section 


: itself, including the advancement of any 


~ other object of general 


publie utility. 
Tribune newspaper is not a charity either 


- inthe dictionary sense or within the terms 


of the explanation. If the other view be 
adopted and the “charity” or ‘charitable 
purpcses” be used in the sense in which they 
are. used in English Law, still less is the 
Tribune newspaper for charitable purposes. 
I would, therefore, answer the second 
question in the negative. In view of the 
novelty and difficulty of the question, I 
would leave the parties to bear their own 
costs, 


I must add that I entirely agree with 
Jai Lal, J., as to the meaning of the word 
“property” ins, 4 (3) (1). In construing a 
taxing statute, we cannot adopt an inter- 
pretation less favourable to the subject than 
the Government does in its official manual. 


Order of Reference. 


Jai Lal and Skemp, JJ.—We are 
agreed that the income of the Tribune Trust 
is liable to be assessed in the hands of the 
trustees under the provisions of the Income 
Tax Act and also that it is an income 


‘derived from property held under trust 


within the meaning of s. 4 (3), Income 
Tax Act. We are not, however, agreed 
that the trust in question is for charitable 
purposes. Weareof opinion that in view 
of the importance of the question the case 
should go toa Full Bench for decision of 
the point on which we are not agreed, that 


‘1s to say: 


“Whether the property in this case is held under 
trust for charitable purposes as that expression is 
defined in s 4(3), Income T'ax Act.” 


Messrs. Mehr Chand Mahajan, D? C. Ralli 
and Kirpa Ram, for the Petitioners. 

Messrs. J. N. Aggarwal and S. M. Sikri, 
for the Opposite Party. 


Opinion. 


~ Addison, J.—The question referred to 


_in Lahore. 
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“tha Full Bench is whether the property in 


this case is held under trust for charitable 
purposes as that expression is defined in 
s. 4 (3), Income Tax Act. The Tribune isa 
newspaper printed at the Tribune Press 
This paper and the press were 
owned by Sardar Dyal Singh. He made a 
will, dated June 15, 1895. He set up a trust 
for establishing and maintaining a first 
class Arts College at Lahore. He set 
up another trust to found a Public Library. 
By cl. 20 of the will he set forth that: 

“My property in the stock and good-will of the 
Tribune Press and Newspaper in Anarkali, Lahore, 
shall vest permanently in a Committee of Trustees,” 

and cl. 21 is to the effect: 

“Tt shall be the duty of the said Committee 
of Trustees to maintain the said press and 
newspaper in an efficient condition, keeping up the 
liberal policy of the said newspaper and devoting the 
surplus income of the said press and newspaper, 
after defraying all current expenses, in improving the 
said newspaper and placing it on a footing of 
permanency.” 

This reference is concerned only with 
the Tribune Trust. There was some litiga- 
tion between the trustees and the rever- 
sioners of Sardar Dyal Singh. In that 
litigation there wasa compromise which 
added that: if the paper should cease 
publication, the property then existing 
would go to one of the other Trusts. 
Apart from the question whether this 
compromise is a valid one (as it does not 
form a part of the will) it is obvious that 
it amounts to little or nothing. It 1s 
only if the paper should cease to function, 
that the property is to go to one of the 
other trusts, and the trustees are bound to 
see that tha paper continues to be 
published until they exhaust all reserves 
and accumulations. Only then could they 
allow it to cease to function. It is not 
likely, therefore, that anything will ever go 
to one of the other trusts unless it bean 
old press. 


The Tribune newspaper was founded by 
the testator to set forth the liberal policy he 
believed in. The liberal policy he meant 
was probably that of the old Congress of 
the ‘‘nineties.” Since his death it has been 
run as an ordinary business, the newspaper 
supplying ordinary news and setting out 
the political views or policy of the Hindu 
community ora section thereof. Whether 
the policy is liberal, as understood by the 
testator, is a question not before us. It 
competes with other newspapers which 
supply the same news at the same price, 
but the views of which on eertain subjects 
in particular, politics, may be different, 
There is no difference between the Tribune 
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newspaper and the other newspapers with 
which it competes except in’ respect of the 
statement of these political views, which may 
or may not represent the liberal policy, which 
the testator meant to perpetuate, but which 
may be tinged with the views of the trustees 
forthe time being for the supposed welfare 
of the Hindu community or a seztion there- 
of. The paperis at present flourishing and 
there is a surplus income which is being 
devoted to building up a reserve to place 
the paper on a footing of per- 
manency, asdesired by the testator. From 
this discussion it will be obvious that there 
‘Is nothing charitable, as that term is 
understood by an ordinary man, in this 
trust which is run as an ordinary business 
concern, the surplus inome being devoted 
tothe object,“expressed by the testator, of 
increasing the reserve fund at its 
disposal. 

In the first place I donot think that it 
can be said that the testator had any desire 
to benefit the public. He was a man of 
advanced views for those daysand his desire 
was tosee that these views should be pro- 
pagated forever. He had not the fostering 
of knowledge in his mind; what he wished 
to ensure was that this pet child of his (the 
Tribune Newspaper: should continue to be 
carried on after his death and that there 
should be perpetual propagation of what he 
considered liberal political view, which, 
as amember of the old Congress, were dear 
to him. Section + (3. (1), Income Tax Act, 
with ita proviso runs as follows: 

“This Act shail not apply to the following classes of 
income, namely, any income derived from property 
held under trust or other legal obligation wholly for 
religious or charitable purposes, and in the case of 
property so held in part only for such purposes, the 
income applied or finally set apart for application, 
thereto....Inthis sub-section “charitable purpose” 
includes relief of the poor, education, medical relief, 
and the advancement ofany other object of general 
public utility.” 

It was asserted by the learned counsel 
appearing for the Tribune Trust that the 
intention of the testator was to benefit the 
community by setting before it liberal views 
and. therefore the surplus income came 
within the sub-section set out, as being 
income derived from property held under 
trust wholly for charitable purposes, the 
object being one of general public utility. 
It was admilted thatifthis was so, a trust 
for the supply of canal water or electricily 
must also be held to bea charitable trust, 
the objects being of general public utility, 
but it was promised that such trusts in 
order to be held charitable, must not pay 
anything out of thesurplus profit to in- 
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‘dividuals. It may be pointed out here that 


this would be a difficulty easy to get over. 
16 was said that in the case of the Tribune 
Trust nothing was so paid and therefore the 
trust was a charitable one. Such a distinc- 
tion, however, is not set out in the section and 
this argument loses sight of the fact that 
the surplus profits are being accumulated 
to strengthen the reserves of the paper and 
to make it a stronger and more endurable 
political organ. The profits do not goto 
relisve distress, advance education as 
usually understood, or supply medical 
relief. They are merely to be accumulated 
in order to ensure that the liberal policy of the 
testator, as interpreted by the trustees for 
the time being, may continue to be dis- 
seminated. Can that be called a charitable 
purpose ? No benefit accrues to lanybody, 
seeing that the same news can certainly be 
obtained at the same price in other 
newspapers; and the only difference being 
that according to the will the Tribune 
should also disseminate the liberal policy 
of the founder, whatever that may mean. 
It seems tome that the answer must be in 
the negative. In Commissioner for Special 
Purposes of Income Tax v. Pemsel (7), Lord 
Macnaghten attempted to give a definition 
of “charity.” He said: 

“Oharity in its legal sensa comprises four principal 
divisions : trusts for the relief of poverty, trusts 
for the advancement of education, trusts for the 
advancement of religion, and trusts for other purposes 
beneficial to the community not falling under any of 
the preceding beads. The trusts last referred toare 
not the Jess charitable in theeye of the law because 
incidentally they benefit the rich as well as the poor, 
as indeed every charity that deserves the name must 
do either directly or indirectly,” 

This definition was discussed by Lindley, 
L. J., in In re Macduff, Macduff v. Macduff 
(9). He said : 

‘ What Lord Macnaghten meant is tolerably plain, 
He took the classification of charities from the 
argument of Sir Samuel Romilly in Morice v. Bishop 
of Durham (23) and the passage in Sir Samuel 
Romilly's argument runs thus: ‘There are four 
objects within one of which all charity must fall, 
that is to say, within one of which they must 
come; but he does not say everything which comes 
within any one of them must bə a charity; that 
may be so or may not be so, but they must 
all come within ons of these four heads... Now 
Sir Samuel Romilly did not mean, and I am cer- 
tain Lord Macnaghten did not mean, to say that 
every Object of public general utility must neces- 
sarily be a charity. Some may be, and some may not 
be.. [ do not doubt that Lord Macnaghten saw also, 
that there’ might be some purposes of public general 
utility which might be charitable and some which 


. Might not.” 


For example, philanthropic objects have 
not been held to be charitable objects. 
In Keren Kayemeth Le Jisroel, Ltd. v, 

(23) (1805) 10 Ves. 522; 7 R R 232, 


e 
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Commissioner of Inland Revenue (24) 
an association which had widely philan- 
thropic objects was held not to fall within 
any of the four principal divisionsinto which 
charity was divided by Lord Macnaghten. 
In Plowden v, Lawrence (25), it was 
sald : 

“There are two questions that must he asked and 
answered: (1) Isthe trust for a purpose beneficial 
to the community? and (2) lf it satished that 
firat test, is it charitable? A trust for a philan- 
thropic purpose would satisfy the first question but 
not the second.” 


Again, it bas been held that trusts for 
political purposes are not charitable. In 
.Bonar Law Memorial Trust v, Inland Re- 
venue Commissioners (26) Finlay, J., said 
it was impossible to hold that a trust for 
the furtherance of the principles of a 
particular political party was a good 
charitable trust. In Inland Revenue Commis- 
stoners V, Temperance Council of Christian 
Churches of England and Wales (27) the 
case of a society whose main object was 
“united action to secure legislative and 
other temperance reforms,” Rowlatt, J , held 
that the trust could not be held to bea 
charitable one. The same view was taken 
by . Eve, J., in Public Trustee v. Earl of 
Clarendon (28). In the case before us there 
is no doubt that the intention ofthe tes- 
tator was the propagation of what he con- 
sidered were liberal views in politics: 
these views at the end of last century 
corresponded roughly with the views of 
the Liberal Party in England. He set up 
this trust to propagate these views and to 
ensure that they would always be pro- 
pagated if the trustees faithfully carried 
out his intentions. [tis apparent that the 
trust is very indefinite in this respect as 
what is considered to the “liberal” one 
day may “be considered “conservative” 
shortly afterwards; but it is obvious that 
it must be held that there wes no chari- 
table intention in the mind of the tes- 
tator. These views were strongly held by 
him and all that be desired was that they 


should be continued to be propagated. 
This cannot be said to be a charitable 
purpose or an object of general public 


utility. It appears to be beyond question 
that, in no sense of the term can such 
an object be held to be a charitable one 


(24) (1931) 2K B 485; j00LJIKB 596; 47 TLR 
461; 145 LT 390, 

(25) (1929) 1 Ch. D 557; {8 L JCh, 26]; 45 TLR 
26); 140 LT 659. 

(26) (1931) 43 T L R 220, 


(21) (1926) 42 T L R 618; 10 Tax. Cas. 748:136 L . 


(28) (1929) 49 T L R 259, 


“as fet out in s. 4 (3) (1), Income Tax’ 


Act. i 

Some remarks of National Provincial 
and Union Bank of England, Ltd. v. 
Tetley (29), are of interest: 

“But must every application of the fund for a 
patriotic purpose be beneficial to the community 
and therefore charitable. It seems to be that itis 
impossible to hold that. What is or is not pat- 
Fiotic is in many cases mere matter of opiuicn. 
Sudsidizing a newspaper for the promotion of 
particular political or fiscal. opinions would be a 
partriolic purpose in the eyes of those who con- 
sidered that the triumph of those opinions would be 
beneficial to the community. It would not be an ap- 
plication of funds for a charitable purpose." 


These remarks apply with great force 
to the present case. But it was argued 
that the English decisions could not be 
taken to form the basis of any decision 
under the Indian Act. This may be so,- 
but the language of the Indian Act is 
strikingly similar tothe language used by 
Lord Macnaghten in his definition of charity, 
It cannot be held that the propagation of 
particular views iepresenting a liberal 
policy in politics, or the perpetuation of a 
newspaper is an object of general public 
utility, and that is all that the testator 
intended. 


The case Commissioners of Inland Re- 
venue Y. Falkirk Temperance Cafe Trust 
(30) was referred to as showing that a 
charitable trust may trade, which is un- - 
doubtedly so. In that case the profits of 
the trading went to give cheaper meals - 
to the poor and indigent and the trading - 
activities were carried on ata loss which 
was made gcod out of the income of 
the investments of ‘the trust, That 
obviously is charity. There may, of 
course, be charities, the benefits of which 
are not wholly gratuitous, but not one 
reported case has been referred to, in which 
there is not, seme benefit in cash, in free 
or better and cheaper education, or medical 
relief, or in some olher way whereby man- 
kind derives some benefit without payment 
or for less payment. In the present case 
it was not contended before us that such a 
benefit accrued to anybody. All that was 
contended was that the dissemination of 
liberal ideas in politics by means of a 
newspaper sold at the ordinary market 
price was an object of general public 
utility. Inthe case of the present trust 
there is in fact no gift to the public, but, a 
trust founded for the perpetuation of the 
liberal policy desired by the testator; nor - 
do the profits go to help any cne in any. 


(29) (1923) 1 Gh, D 258. 
(30) (1927)8 © 261: 11 Tax, Oas. 353, 
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way. They merely go to ensure that the 
paper shall continue for ever. The news 
supplied can be obtained as cheaply by 
purchasing other newspapers and the pro- 
pagation of the liberal views of the testator, 
as interpreted by the present trustees, 
cannot beheld to be an object of general 
public utility. It is not education. Itis 
the -dissemination of political views, con- 
sidered to be good by the testator or the 
trustees. But that is much too indefinite 
to be held to be an object beneficial to the 
community or a section thereof. 

For the reasons given, I would answer 
the question referred in the negative. The 
Commissioner of Income-tax must have his 
costs. 

Young, C. J—We have to consider in 
this reference whether the “Tribune” Press 
and newspaper of Lahore comes within 
the meaning of s. 4 (3) and (1), Income Tax 

Act, and thus escapes taxation. 


I have had the advantage of reading the 
judgment of my learned brother Addison, 
and agree with the opinion expressed by 
him therein. I wish, however, to discuss one 
or two points from a slightly different 
point of view. The question is: Is the 
“Tribune” newspaper held in trust “wholly 
for religious or charitable purposes” which 
includes 

“relief of the poor, education, medical relief and 
the advancement of any other object of general public 
utility” 
within the meaning of the above section. 
The “Tribune” is a newspaper published 
mainly for the purpose of advancing. the 
political views of the founder of the paper 
(as interpreted by the trustees for the time 
being) and also to express the opinions of 
the Hindu community and to advance that 
cause. It also published news and literary 
articles. The profits made are invested in 
the newspaper itself in accordance with the 
terms of the trust. The newspaper is sold 
at the ordinary commerical rate of one 
anna a copy, and like other newspapers, 
its profits are mainly derived from adver- 
tisements for which it presumably charges 
the highest rate obtainable. 


In my opinion the question whether the 
Tribune property is held “wholly for religi- 
ous or charitable purposes or for the 
advancement of an object of general public 
utility’ is a question of fact. While we 
may consider with respect the various 
English authorities it is unnecessary to 
pay much attention to them. In such a 
guestion the subtlety of legal argument may 


often ‘obscure the point for decision. I 
would therefore consider this point as a 
question of fact and in accordance, I hope, 
with common sense. 


In the first place is this property as des- 


eribed above held “wholly for religious or 
charitable purposes” ? 


“wholly.” 


articles published by it, but no one can say 
the paper is published “wholly” for reli- 


The emphasis in ` 
the section is obviously laid upon the word . 
It may be that the “Tribune” .. 
advances the cause of Hindu religion in 


gious purposes. Is it published for acharit- | 


able purpose? There is no charity in 


charging the public or the advertiser the — 


ordinary commercial rate. It is unneces- 
sary to consider the various definitions of 
charity as laid down in the English 
authorities. The ordinary meaning of 
“charity” is clear and I would define it as: 


“giving or providing something useful or necessary ° 


to individuals or the public at large without payment, ” 


or for a psyment below the real value of the goods or 
services given.’ 


Anexample of the latter would be tha 


famous “ninepence for fourpence” of pre- . 


war British politics. 


It is obvious that the “Tribune” news- , 
come within any such ` 


paper does not 


ordinary definition. It has, however, been 


argued that any newspaper—and in parti- — 


cular the “T'ribune’—is highly educative 


and therefore must be held to be for the © 


advancement of education within the 
meaning of this section. The “Tribune” 
certainly advances education in the sense 


that people who wish to read the paper — 


must learn to read. Many of its articles 
—and I have read the paper now for 
over a year--certainly would come with- 
in the definition of “educative.” 
leaders are well written and therefore 
may be considered to educate a propor- 
tion of the persons who read them. In 
my opinion, however, this would not bring 
it within the meaning of this section. The 
paper must be “wholly” for charitable pur- 
poses. No one can say that the “Tribune” 
always, and in every part is educative. 
Some of the advertisements appearing in ib 
for instance would hardly come within the 
definition of “education” or of ltterature. 


To come within the section “education”’—or ' 


any object cf public utility—-must be con- 
sidered in conjunction with the word 
“charitable,” that is, the education given 
must be free or at any rate lower than 
the commercial rate. There are schools in 
England and elsewheré where property is 
held in trust for the free education of 


= - 


Its — 
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certain scholars. These institutions take continued to be the private propetry of the - 
other pupils at ordinary commercial rates. Sardar in his lifetime. On June 15, 1895, 
I think it would surprise the boys who three years before his death, the Sadar 
attend these establishments to be told that executed a will by which he created three 
their school was a “charity school.” Itis separate trusts, which were to be adminis- 
quite clear that such aschool is not “wholly tered by three independent Committees of 
for charitable purposes. Equally the “edu- Trustees, For each trust he bequeated cer- 
cation” provided by the “Tribune” is not tain properties, which were to vest in the 
“wholly” for charitable purposes nor is the Committee concerned, The three trusts 
purpose of the paper “wholly” one of edu- were created for the following purposes, 
cation. respectively; a 

It has been aleo argued that “«Myribune” “ 1) Establishing ‘non-denominational’ College for 


< : , “ys the spread and dissemination of the sound liberal 
newspaper 1s a public utility. In the first education in this Province, where an attempt shall 


place, as I have said, a public utility be made to inculcate pure morality and the prin- 
must have a charitable basis to come ciples of Theism consistent with the tenets of the 
within the meaning of the section. Ifit Brahmo religion; (2) founding a Publie Library open 


: : near =~ _ to the general public ‘in which no charge shall be 
were not so, Railways, Shipping, Electri- levied for the perusal of books and newspapers and 


cal Supply, and Water Supply Companies magazines during certain hours;’ and (3) maintain- 
could form a trust and escape Income- ing the Tribun. nor sbanet ahd press in an efficient 
tax by putting their profits to reserve, or manner and placing it on a tooling of permanency 
utilise them by paying salaries to their It 1s this Jast trust (No. 3) wilh which 
members. There is nothing charitablein WO 810 concerned in this reference. The 
the “Tribune” newspaper which een be clauses of the will dealing with thie trust 
held to be of general public utility. Itcan- TUO as follows: 


; = (2)) That my property inthe stock and goodwill 
not therefore be said that the Tribune of the Tribune Press and newspaper in Anarkali, 


or any other ordinary newspaper—even Lahore, shall vest permanently in a Committee of 
though held in trust—is a general public Trustees consisting of the following ... 
utility within the meaning of the section. (21) That it shall be the duty of the said Gom- 


‘iri: 13 mittee of Trustees to maintain the said preas and 
Lastly, the trustees of the “Tribune” are newspaper in an efficient condition, keeping up the 


men of ability. It had not occurred to liberal policy of the said newspaper, and devoting 
them for over 35 years to suggest that i the surplus ee of oe press and ka ya 
Tribune was either a charity ora public D 1mproviong 6 said newspaper and placing 
utility. Like good citizens they have tenia toching Of: paran GN. 
hitherto paid taxes withont protest. As The Sardar died in September 1898, and 
a matter of fact therefore I hold thatthe in April 1900 the Chief Court of the 
“Pribune Newspaper and Tribune Press Punjab granted to his executors pro- 
cannot be said to be held by the Trustees: bate of the will, overruling various 
“wholly for religious or charitable purposes, which objections raised by the widow of the 
include the advancement of education or any other deceased: see Jogendra Chandra v. Bhag- 
object of general public utility. wan Kaur (31). The caveator appealed 


I would answer the question in ihe i i 
< m toas £ Income-t tothe Privy Council, but the appeal was 
negative. The Commissioner of Income-tax Sigmissed: Bhagwan Kaur v. Bose (32). 


a aa Os a difference of Subsequently the widow and certain re- 


oe i lations of the deceased instituted a civil 
opinion between Jai Lal and Skemp, Jd. : | oe f 
the following question has been referred Suit, contesting the validity of the will. 


: ` Pe rel. 9g This suit was eventually settled by a 
oe Kuah eC DAS WAN compromise, whereby ib was agreed that in 


“Whether the property in thiscaseis held under C&SC the Tribune newspaper ceased to 
trust for “charitable purposes” as that expression function or for any other reason its surplus 
is defined in s. 4 (3), Income Tax Act.” income as well as that ofthe Press could 

The property in question consists of the not be applied to the objects mentioned 
Tribune newspaper and the Tribune Press; Ja cls. 20 and 21 of the will, they would 
which admittedly vest in a Committee of be applied for the maintenance of the 
Trustees, appointed under the will of the College, for establishing which another 
‘founder, the late Sardar Dyal Singh trust had been created by the Sardar, 
Majithia, Rais and Jagirdar of Lahore, as mentioned above, This compromise 
“The newspaper was started by the Sardar (31; 63 P R 1900 
in the early eighties of the last century (32) 84 PR 1903: 31.011; 30 IA 819;70WN 
end used to be printed at a press 93:5 Bom. L R895;13MLd 381; 1385 P LR 1903: 


jowied by him, The press and the paper 8 Sar, 543(P ©) 
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religious orcharitable purposes, the exemp- — 


was accepted by the Court and its terms 
embodied in the decree passed by it. 

The Tribune Trust has been functioning 
from the death of the Sardar and both 
the Press and the newspaper appear to 
have flourshed under the management of 
the trustees. It seems that since 1917-18 
there -has been surplus income, which 
has been assessed annually to income-tax. 
The trustees paid the tax without demur 
till the year 1931-32. In 1931-32, however 
they objected to the assessment, urging 
that the ‘Tribune newspaper and Press” 
was property held under trust “for the 
advancement of an object of general public 
utility” and therefore its income was 
exempt from assessment under section 4 
(3) (1), Income Tax Act. The Assistant 
Comraissioner overruled the objection and 
confiimed the assessment. The Commis- 
sioner also upheld the order, Fut under 
B. 66 (2) of the Act, he referred the 
question to the High Court. The reference 
came up for bearing before a Division 
Bench of this Court, presided over by 
Jai Lal and Skemp, JJ., who expressed 
divergent opinions. Jai Lal, J., took the 
view thatthe income of the Tribune Press 
and Newspaper fell within the exemption, 
while Skemp, J.,cametoa contrary conclu- 
sion. They accordingly referred the ques- 
tion to the Full Bench for decision under 
el. 26, Letters Patent. The decision of the 
question depends upon the proper inter- 
pretation of s.4 (3), Income Tax Act, which 
reads as follows: 

“This Act shall not apply to the following 
classes of income: (1) Any income’ derived from 
property held under trust or other legal obligation 
wholly for ‘religious or charitable purposes, and 
:n the case of property so held in part only 
for.such purposes, the income applied, or finally 
set apartfor the application thereto. .... In 
this sub-section ‘charitable’ purpose includes 
relief of the poor, enducation, medical relief and 
the advancemsnt of any other object of general 

public utility.” 

- Tt will be seen that in order to support 
a claim for exemption from assessment 
under this sub-section, it is necessary to 
establish: (a) that the property, from 
which the income in question was derived, 
is held under trust; (b) that such trust 
is for (i) religious, or (ii) charitable pur- 
poses; and (e) that the property is held 
for such purposes either wholly or in part. If 
it is proved to have been held wholly for one 
of the purpcses mentioned in (b) above, 
the exemption must be granted, regardless 
of whether the income has been actually 
ses-apart, or applied, for such purpose. 
i, however, the trust is partially for a 


tion can be claimed only if the income 
has been either actually applied, or ‘‘final- 
ly set apart’ for such purpose. 

It is beyond dispute that condition (a) 
is fulfilled in this case. As already 
stated, the property’ is held under one of 


the trusts created in accordance with the . 


willof the late Sardar, and vests in the 


Committee of Trustees for the purposes of 


the trust. 
between the heirs of the founder and the 


trustees, and sanctioned by the Court, in’ 


the event of the newspaper ceasing to 
function, or the purpose of the trust obher- 
wise failing, the income of 


concerned isto be utilized for the main- 


By an arrangement arrived ab 


the properties | 


tenance of the Arts College, founded out. ` 


of the other benefactions of the Sardar. 
Under no circumstances, are the trustees, 
or the heirs or representatives of the 
deceased founder, or 


the trust properties or the income thereof. 
The dedication is complete and full. 
therefore the trust can be said to have 


been established for one or other of the” 


purposes mentioned in (b) above, the first 
part of condition (c) also must be taken 
to have been satisfied, l 


any other person, to’ 
derive any private or personal gain from’ 


If’ 


The real point in controversy is whether’. 


the trust falis within cne of the classés’ 
mentioned 


in (b). Its purpose is certainly: 


- 


not religious nor is it claimed to be so” 


by or on behalf of the assessee. The ques 
tion is whether itis “charitable” as’ define 
ed in sub-s. (3), s. 4 of the Act. 


Now,” 


if the word “charitable” were used in the-., 


Income Tax Act in its ordinary popus 
lar sense, I have no doubt that the ques- 


tion must be answered unhesitutingly in" 


the negative. Incommon parlance, “charit- 
able“ alwiys involves the idea of help to 
the pcor and the 


needy; of relief of 


destitution and distress, it is associated 


with alms-giving, and has an eleemosy- ' 
founding, maln-” 
taining or “placing on a fooling of per-~ 


nary basis. Obviously, 


manency” a newspaper is not anobject of.” 


this kind. It is clear, however, that in 
sub-s, (3), s. 4of the Act the expression’ 


“charitable purposes” has a different and | 


wider meaning. The definition givenin - 


the sub-section is not exhaustive, It in- 


cludes: (1) relief to the poor, (2) education, . 


(3), medical relief, and (4) any other object: 
of general public utility. 

Of the four purposes enumerated in 
the definition the first and the third, viz., 
“relief to the poor” and “medical relief,” 


_applied. This is one 


1935 
necessarily involve the idea of charity as 
used in the popular sense: This is clear 
from the words used. But it is equally 
clear that this is not an essential attri- 
bute of the second or the fourth purpose, 
t. e. “education” or “any other object of 
general public utility.” In cases relating 
to trusts falling in these two latter cate- 
gories, there may or may not be an 
eleemosynary basis in the purpose to which 
the income of the trust properties is to be 
of the important 
points, which must be keptin view in 
determining whether a particular trust falls 
within either of these two classes. Ins. 4, 
the Legislature has deliberately refrained 
from qualifying in any way the words 
“education” and “any other object of 
general public utility”, and there is no- 
thing in the context which indicates that 
lt was intended to give them a restricted 
meaning. Itis, therefore, not open tothe 
Courts or other authorities, whose duty it 
15 to interpret the section, to cut down 
the plain and comprehensive meaning of 
the words used, simply because this will 
give to the expression “charitable pur- 
pose” a meaning which is not in accord 
with popular notions. Obviously in this and 
several other statutes these words are 
used in a technical sense and in interpret- 
ing them it will be useful to bear in mind 
the observations of their Lordships of the 
Privy Councilin Verge v. Somerville (33). 
That case came on appeal from the Sup- 
reme Oourt of New South Wales, and the 
question involved was whether a certain 
bequest created a “charitable” trust. Lord 
Wrenbury in delivering the judgment of 
their Lordships remarked, p. 5025: 


“In fact, the legal meaning and the popular 
meaning ofthe word ‘charitable’ are so far apart that 


‘it is necessary almost to dismiss the popular mean- 


— NG 


| in its entirety. 


! bearing on the subject, 


ing from the mind as misleading, before setting 
out to determine whether a gift is charitable within 
the legal meaning.” 


It has been argued that the definition 
of “charitable purposes” as given in s. 4 
of the Income-tax Act appears to have been 
taken from the well-recognized classifica- 
tion of “charities” in English Law and, 
therefore, the section must be interpreted 
subject to the limitations and reservations 
laid down in the various English rulings 
This argument is 
not wholly correct and cannot be accepted 
It is no doubt true that 
the wording ofthe definition in the Indian 

(33) (1924) A O 496; 93 LJ P O 173; 68 SJ 419; 
131 L T 107, 

“Page of (1924) A, O.—[Had.] 


1o8—41 & 42 
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Act ‘is in several respects similar to that used 
in some of the leading English cases on the 
subject, but the two are not identical in 
all respects. There is amaterial difference 
in the description of the fourth head of 
the classification and it seems to me that 
this makes all the difference in cases like 
the one before us. 

In England the locus classicus on the 
subject is the famous case Commissioner 
for Special Purposes of Income Tax vV. 
Pemsel (7) at 580*, decided in the House of 
Lords. In that case Lord Macnaghten after 
explaining that the popular meaning of 
the word “charity” ani “charitable” do 
not coincide with their legal meaning and 
that when used in such espressions as 
“charitable uses,” ‘charitable trusts” or 
“charitable purposes’, the word has a well- 
settled technical meaning, observed : 

“Qharity in its legal sense comprises four prin- 
cipal divisions: trusts for the relief of poverty; 
trusts for the advancement of education; trusts 
for the advancement of religion; and trusts 
for other purposes beneficial to the community not 
falling under any of the preceding heads". 

The fourth heat of this classification 
has been the subject uf much discussion in 
cases in England. In some of them it has 
been held to be synonymous with “philan- 
thropic”, while in others it has been given 
a narrower meaning. Of the cases of the 
latter class the most important is Macduff, 
Macduff v. Macduff (9), on which Mr,:Jagan 
Nath naturally laid much stress. In that 
case it washeld that while a charitable 
purpose may well be a purpose of general 
utility, all purposes of general utility can- 
not be deemed to be charitable. It was 
observed that the words “public utility” 
are so large that they comprehend 
purposes which are not charitable 
(p. 461). This view was affirmedon 
appeal, and with regard to Commissioner 
for Special Purposes of Income Tax v. 
Pemsel (7), Lord Justice Lindley observ- 


ed: 

“I am certain that Lord Macnaghten did not mean 
to say that every object of public general utility 
must necessarily be charitable. Some may be 
and some may not be so." 

The same view was expressed in Keren 
Kayemeth Le Jisroel, Lid, v. Commissioner 
of Inland Revenue (24) at p. 596} and 
Morice v. Bishop of Durham (23). Of 
the cases cited by Mr. Mehr Chand, the 
most important is the Commissioner of In- 
land Revenue v. Falkirk Temperance Cafe 
Trust (80). In that case Lord Ashmore 


—*Page of (891) A. O-—[#d]) = = 32 * 
[pas of +1939) 2 Oh.—| Ld, 
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Observed at p. 370: 


“The fourth head of Lord Macnaghten’s four-fold 
classification 18 vague because of its generality, 
but the following definition is helpful because it 


directs attention to characteristics of charity in its 
Judicial sense ” 


“The | essential attributes of a legal 
charity , Said Lord Justice Fitzgibon : 
, are In my opinion, thatit shall be unselfish—that 
18, for the benefit of other persone than the donor 
that it shall be public—that is, that those to be 
benefited shall form a class worthy, in number or 
Importance, of consideration as a public object of 
generosity ; and that it shall be philanthropic or 
benevolent—that is, dictated by a desire to do good" 
Webb v. Oldfield (34) at p. 44657. 


I do not think much useful purpose 
will be served by referring to the other 
English cases dealing with the subject, 
or in attempting to reconcile the dicta of 
eminent Judges contained in some of them. 
It will be sufficient for our present pur- 
poses to say that the Indian Legislature 
appears to have steered clear of these 
difficulties by using phraseology which is 
much wider and more comprehensive than 
that of Lord Macnaghten’s fourth head of 
classification. It was in 1896 that Lord 
Lindley and the other Law-Lords held in 
Macduff, Macduff v. Macduff (9) that the 
words “general public utility” were very 
wide in their scope, that every object of 
public utility was not necessarily a “charit- 
able purpose.” And yet twenty-two years 
later, in 1918 when the explanation to s, 4 
(3) of the Indian Income Tax was placed 
on the statute book, the Indian Legisla- 
ture while practically adopting Lord 
Macnaghten’s phraseology in enumerating 
the first three heads of the definition, des- 
cribed the fourth as “advancement of 
other objects of general public utility”, 
without any restriction or qualification 
whatever. Nor have we, in India, any 
Statutory provisions corresponding to the 
well-known Statute of Elizabeth (43 © 4) 
or the Mortmain and Charitable Uses Act, 
L888, which doubtless have largely influ- 
enced many of the English decisions on the 
subject. We in India are not hampered 
by any such considerations, and I think 
it 1s our duty to give full effect to the 
plain meaning of the words used in s8. 4 
(3) of the Act. 

In the case before us there can be no 
question as to the unselfish and philan- 
thropic nature of the benefaction. The 
founder, evidently actuated by a desire to 
do good, dedicated completely and irrevo- 
cably, valuable property for what he be- 

(34) (1898) 1 ir, R 431. 

*Page of (1927) 11 Tax Oas.—[Hd], 
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| lieved to beto the benefit of others, with- 


out reserving to himself, his heirs, repre- 
Sentatives or relations, or any other indi- 
vidual or indiduals, personal or selfish 
gain of any kind whatever. It is equally 
clear that the “purpose” of the trust is of 
a “public” character. It is common ground 
that it is not necessary that the object 
should be to benefit the whole of mankind or 
all the persons livingin a particular country 
or province. It is sufficient if theinten- 
tion is to benefit a sufficiently large sec- 
tion of the community, as distinguished 
from specified individuals. 


All this was not seriously disputed bY 
Mr. Jagan Nath, but he contended thal 
maintaining a newspaper cannot be regard- 
ed as “advancement of an object of gene 
ral public utility”, especially when it has 
been enjoined to pursue a particular policy. 
After giving careful consideration to the 
arguments of the learned Oounsel, I do 
not think, that this contention is sound. 
I agree with Jai Lal, J., that a trust of 
a public character, in which no immediate 
or ultimate personal benefit of any kind 
is reserved to any individual], created with 
the object of founding and maintaining a 
paper, which conveys news and opinions 
on matters of generalinterest to the pub- 
lic, discusses matters of public interest, 
and educates the minds of its readers on 
lines which the founder considered to be 
beneficial to the public at large, is a trust 
for “the advancement of an object of gene- 
ral public utility”, as that expression is 
understood in law. It is worthy of note 
that under the more restricted provisions 
of the English Law, a gift for the pur- 
pose maintaining a periodical called the 
“Voice of Humanity” was held to be charit- 
able:. Marsh v. Means (12), 


In para. 21 of the will the testator has 
laid down that the trustees “shall keep up 
the liberal policy of the said newspaper,” 
and there was much discussion before us 
as to whether this meant the policy of the 
Indian National Congress of the time when 
the testator created the trust, which corres- 
ponds, more or less, to the policy of what 
is now known as the “Moderate School”, 
of politicians in India, and whether the’ 
Tribune has actually pursued that policy 
since the death of Sardar Dyal Singh. 
In my opinion, these matters are not 
relevant to the decision of the point 
referred to us, and I do not think it 
necessary to express any opinion on them 
even if it were possible to do so, in the 
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absence from the record -of any: materials’ 


bearing thereon. It is not for us to decide 
whether the particular ideas which the 
founder wanted to be propagated through 
this newspaper and the policy which he 
desired to be “kept up” by it, are in fact 
beneficial to the public, whom he in- 
tended to benefit. If the purpose indi- 
cated is “legally charitable”, the Court is 
not concerned to enquire whether it is 
actually beneficial (Tudor on Charities, p. 8, 
and the cases cited therein). Obviously 
the Court cannot say whether in political, 
social or other matters affecting the wel- 
fare of the community, a “liberal policy”, 
or a “conservative policy” or a “redical 
policy” would be more beneficial. As 
Observed by Chitty, J., in In re Foveaux 
Cross v. London Anti-Vivisection Society (6): 

“In determining the question of charity the Court 
does not enter into, or pronounce any opinion 
on the merits of the controversy which subsists 
between the supporters and opponents of a particu- 
lar view. In this matter it stands neutral,” 

In that case the question was whether 
a gift to certain societies was a gift for 
a “gharitable purpose.” Those societies 
had been formed with the object of 
agitating for the total abolition of the 
practice of vivisection. The question was 
raised whether such an object could 
be considered to be one “beneficial to 
the community”. The learned Judge held 
that in deciding this matter the determin- 
ing consideration was the intention of 
the donor and not what the Oourt 
thought of it. 

“The purpose of these societies, whether they are 
right or wrong in the opinions they hold, is 
charitable in the legal sense of the term. The 
intention is. to benefit the community; whether, if 
they achieved their object, the community would, 
in fact, be benefited is a question on which I think 
the Oourt is not required to express an opinion 
(p. 507.*)”. 

Nor are we concerned in these proceed- 
ings with the question whether the trus- 
tees have kept up the “liberal policy” of 
the founder, as laid down in his will. 
If the Orown, or any person interested 


‘in the trust, thinks that this is not so, 


the law provides ample means of seeking 
redress. 

Much stress was laid on the fact that 
the “Tribune” is sold for a price which 
is the same as charged by other news- 
papers of similar size, and that a portion 
of its income is derived from advertise- 
ments. It was urged that to all intents 
and purposes it is a “commercial concern”, 
which competes in the market with other 
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Newspapers and presses, which are liable 
to pay income-tax and that it could not 
intention of the Legis- 
lature that the profits earned by it should 
escape assessment. I think, none of these 
circumstances affects the matter. The 
fact that the newspaper is not supplied 
free to the poor and the needy, or that 
it is not sold to the public at cost price, 
would be material only if the word 
“charitable” were to be taken to have 
been used in the Act in its popular mean- 
ing; but it has been shown above that 
this is not the case. It is probable— 
though there is no proof of it on the 
record—that a part of the income, now 
sought to be assessed, was derived from 
advertisements in competition with other 
newspapers and presses, whose profits 
are liable to be assessed. But this again 
seems to me to be immaterial, for the 
Tribune stands on an entirely different 
footing. Admittedly the property of the 
Tribune is held in trust in which the 
possibility of private gain is completely 
eliminated, while most of the rival presses 
and papers are run by private per- 
sons or limited companies, in which 
the whole or a part of the profit eventu- 
ally passes into private pockets. The 
Indian Legislature has exempted from 
assessment trusts of a public character 
founded for the advancement of objects of 
general public utility, and not privately 
owned commercial concerns, even though 
formed for a purpose which may inciden- 
tally benefit the public. 

In the course of the argument a large 
number of English rulings were cited by 
both Counsel, but I do not think it 
necessary to dicuss them in detail here, 
Tt will be sufficient to say that such of 
these rulings, as dealt with the question 
of “exemption” from assessment, are not 
of much assistance, as the words of the 
Indian Act in this behalf are not in pari 
materia with those of the English Statute. 
The exemption under the Indian Law is 
much wider than in England, Under 
s. 4 (3), Income Tax Act, income of 
property held under trust for a charit- 
able purpose is exempt, howsoever it 
might have been earned. “Under s. 37 of 
English Act, the exemption extends only 
to the “yearly interest or other annual 
payment forming part of the incomeof a 
trust established for charitable purposes.” 
There are other points of difference also 
in the two Acts. It is, therefore, clear 
that cases in which exemption was sought 
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and not granted in England ‘cannot be 
implicitly - followed in interpreting the 
Indian Act. 

It may be incidentally mentioned that 
the scope of the exemption under s. 37 of 
English Act, has to some extent been 
enlarged by s. 24, Finance Act of 1927, 
according to which profits of a trade 
exercised in the course of carrying out of 
the primary object of the charity are no 
ionger assessable, provided the profits 
are applied solely for the purposes of the 
charity. This amendment has rendered 
obsolete many of the earlier English 
rulings including, I think, the leading case 
of Coman v. Governors of the Retunda 
Hospital, Dublin (21), which had laid 
down that it is not the motive of a concern, 
but whether itis run on “business lines” 
and adopts business methods, that decided 
the liability to tax. Under the Indian 
Act it seems to me clear that a ‘‘busi- 
ness” is exempt if it is held undertrust 
for a charitable or religious purpose. 
Some of the other English cases cited, laid 
down that gifts for political purposes, e. g., 
the “Primrose League” of the Conservative 
party, Public Trustee v. Earl of Clarendon 
(283) or Bonar Law Memorial Trust v. 
inland Revenue Commissioners (26), were 
not ‘charitable’ or that every “patriotic” 
or “public” purpose was not necessarily 
“charitable.” In the Emglish Reports 
numerous cases are to be found which are 
not reconcilable with these decisions, but 
I donot think it necessary to pursue the 
discussion, as in India we have clear 
statutory provisions which do not expressly 
or by necessary implication exclude trusts 
for “political” or “patriotic” purposes from 
objects of “general public utility” as used in 
s. 4 (3), Another set of English cases cited, 
related to the question, whether certain 
trusts, alleged to have been created for 
“public or charitable purposes” were void 
for uncertainty or other causes. This matter 
is not raised in this reference, and, there- 
fore, these cases are irrelevant. 

In the order of reference the learned 
Gommissioner relied on Umar Bakhsh v. 
Commissioner of Income-tax (35), but that 
case is clearly distinguishable, as there the 
income of the wakf property was spent on 
the maintenance of the founder and his 
children. Similarly in Hotz Trust of Simla 
y. Commissioner of Income-tax (86), referred 


(35) 12 Lah. 725; 132 Ind. Oas. 689; A IR 1931 Lah 
578; Ind. Rub (1981) Lah. 657. 
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to by Mr. Jagan Nath, the trust concerned 


- was for the continuance and maintenance 


of a certain hotel business, the profits of 
which were to be accumulated fora number 
of years and then distributed among the 
beneficiaries in certain proporiions. After 
giving the case anxious and careful con- 
sideration Tam of opinion that the income 
of the trust in question is exempt from 
assessment under s. 4 (3), Income Tax 
Act, and I would answer the reference in 
the affirmative. 

Having regard to all the circumstances I 
would leave the parties fo bear their own 
costs in this Court. 

By the Court.— The order of the Court 
is that the question referred be answered 
in the negative and the parties bear their 
own costs in this Court. 

N, Answered in negative. 


PATNA HIGH COURT 
Criminal Revision Petition No. 380 
of 1935 
August 14, 1935 
AGARWALA AND LUBY, JJ. 
KEWAL RAM— PETITIONER 
tersus 
EMPEROR— Opposite Party 
Penal Code {Act XLV of 1860), ss. 209, 471, 
193—Manager dealing with claim under Chota 
Nagpur Encumbered Estates Act (VI of 1876)— 
Whether a Court—False claim madeto Manager— 
Conviction under s. 209, if legal—User of false 
document and perjury in the proceedings— 
Offences under ss. 471 and 193, tf made out— 
Criminal Procedure Code Act V of 1898), ss. 476, 
423, 200 (aa)—Lrelimanary , inquiry under s,476— 
Discretion of Court to hold—Advocate not arguing 
case on merits—Court examining evidence—Appeal 
if properly heard—Complaint purported to be made 
by public servant in discharge of official dutie 
— Examination of complainant, if necessary, | 
The essential characteristic of a Court is that i 
is authorised by law to decide, inaccordance with 
law, disputes between parties that appear before 
it, In dealing with claims agaiust the estate 
under the Ohota Nagpur Kncumbered Estates Act 
the manager is not deciding a dispute betwee! 
two parties who have appeared before him fo: 
the determination of their dispute. Consequently 
a manager in desling with a claim under the Ac 
is nota Court. That being so, a person cannot bi 
convicted under s. 209, Penal Code, for making: 
false claim before the manager. But where hi 
produces a forged document inthe proceeding 
before the manager, this constitutes a user ofa fals 
document within the meaning of s. 471. Like 
wise the statement made by him before th 
manager must be taken to be evidence within th 
meaning of the Penal Code and if the evidence 
is false and intentionally given, the offence unde 
s. 193 is committed. [p. 329, col. 1.] 


It is within the diseretion.of a Court proceed 
ing under s. 476, Oriminal Procedure Code, & 
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hold a preliminary inquiry or not to hold such 
inquiry. Even when an inquiry is made, it is 
hot necessary that it should be detailed or for- 
mal, [p. 327, col. 1] 

Where the Advocate appearing for the accused 
in an appeal was not prepared to and did not 
argue the case on the merits after he had failed 
to persuade the Oourt that his client was 
entitled to a postponement ofthe hearing until an 
investigation had been made into the allegations 
which he then made and the judgment showed 
that without ths assistance of the appellant's 
Counsel the Judge himself examined the evidence 
against the appellant and satisfied himself that the 
convictions were well-founded : 

Held, that it could not be said that there had 
been no hearing of the appeal against thecon- 
viction within the meaning of s. 423, Oriminal 
Procedure Code. [p. 327, col. 2.] 

Where a complaint purports to be made by a 
public servant inthe discharge of his official 
duties, his examination is notrequired under s. 200 
(aa), Criminal Procedure Code. [p. 330, col. 1.] ; 

Cr. R. P. from an order of the Judicial 
Commissioner of Chota Nagpur, dated 
June 11, 1935, modifying that of the Sub- 
Divisional Magistrate, Ranchi, dated May 
17, 1935. 

Dr. P. K. Sen and Messrs. B. C. De, N. 
Chowdhury and L.K.Chowdhury, for the 
Petitioner. 

The Assistant Government Advocate, for 
the Crown. 


Agarwala, J.—The applicant has been 
convicted under s. 209 of the Penal Code 
of makinga false claim tothe manager 
of an estate under the Chota Nagpur 
Encumbered Estates Actunder s. 471 for 
using a forged document in the same pro- 
ceedings and under s. 193 for perjury com- 
mitted in the course of those proceedings. 
He has been sentenced to two years’ 
rigorous imprisonment under s. 209 and to 
one year's rigorous imprisonment under 
8.47], these sentences to run consecutively. 
Under s. 193 he has been sentenced to two 
years’ rigorous imprisonment to run con- 
currently with the other sentences. Inthe 
aggregate, therefore, he has been sentenced 
to three years’ rigorous imprisonment. 

The facts of the case were as follows. 
On June 27, 1931, Maharaj Kumar 
Gopeshwar Nath Sahi Deo executed in 
favour of Jamuna Das, brother 
of the applicant, a hand-note for 
„Rs. 600. On November 21, 1931, the 
Maharaj Kumar executed another hand-note 
‘for Rs. 1,000. The consideration for this 
handnote was Rs. 700 by way of princi- 
pal and interest on the old handnote and 
Rs. 300 cash. The rupees three hundred 
was not paid to the Maharaj Kumar im- 
mediately, but was to be paid subsequent- 
ly. The payee of this hand-note was ex- 
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pressed to be Kewal Ram, the applicant: 
A demand (Ex. 9) for payment of Rs. 300 
was made by the Maharaj Kumar on 24th, 
In reply to his demand he received from 
Chirangi Lal, the son of Jamuna Das, 
a letter (Ex.10) stating that in point of 
fact the amount due from the Maharaj 
Kumar onthe old debt was not Rs. 700 
as Stated in Ex. 9, but Rs. 950, and, 
therefore, that Rs. 300 was not due to the 
Maharaj Kumar. Shortly after this, Jamuna 
Das died and some time later the estate of 
the Maharaj Kumar was taken under mane 
agement under the Chota Nagpur Encum ber- 
ed Estates Act. The effect of this was 
to vest the management of the whole 
estate in the Manager as provided by 
s. 2 of the Act. As required by s. 5 of the 
Act, the Manager, on February 19, 1934, 


invited the creditors to notify, within 
three months, any claims they had 
against the owner of the estate, 


Accordingly on March 8 Ohirangi Lal, 
the son of Jamuna Das, preferred a 
claim on the basis of hand-note of June 
27, 1931. In pursuance of the powers 
conferred upon him by s. 8 of the Act, 
the Manager determined the validity of 
this claim and it was paid. On May 4, 
Kewal Ram put in a claim to the 
Manager on the basis of a hand-note 
purporting to be dated October 21, 1931. 
The amount of the claim was Rs. | 813. 
It is not now disputed that in fact this 
hand-note was the hand-note of November 
21, 1931, with the date altered. Kewal 
Ram’s statement of claim did not dis- 
close the fact that Ohirangi Lal had 
already been paid in respect of the 
hand-note of June 27, 1931, which formed 
part of the consideration for the note on 
which the claim of Kewal Ram was 
based. In fact there can be no doubt 
that the claim of Kewal Ram was put 
forward as entirely dissociated from the 
first hand-note. This is made clear by 
the statement which Kewal Ram made 
on solemn affirmation in the proceedings 
before the Manager. He then stated: 
with reference tothe claim for Rs. 1813, 
“I paid the money in cash to Maharaj 
Kumar and got a hand-note from him. 
It is not a fact that the handnote wag 
executed in order to pay Jamuna Das’s 
dues.” The claim was disallowed by 
the Manager on August 2, 1934. An 
appeal against the disallowance of the 
claim lay under s. 10 of the Act tothe 
Deputy Commissioner, and such an ap- 
peal was preferred. It purported to be an 
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appeal by Kewal Ram, the applicant, 
whose claim had been dismissed by the 
Manager of the estate. The vakalatnama 
authorizing a Pleader to prosecute the 
appeal purports to be signed by Madan 
Lal, the son of Kewal Ram, and a part- 
ner in the business carried on by Kewal 
Ram. The Deputy Oommissioner agreed 
with the Manager that it had not been 
proved that any consideration had passed 
for the hand-note which formed the basis 
of Kewal Ram’s claim. He therefore 
dismissed the appeal. He noticed, how- 
ever, that the date of the hand-note had 
been changed from November 24, 1931, 
to October 24,1931, and being satisfied 
that this change had been effected 
deliberately for the purpose of supporting 
a fraudulent claim against the estate, he 
made a complaint in writing on November 
29, 1934, against Kewal Ram, and sent this 
complaint toa Magistrate empowered to 
take cognizance of it. The Magistrate 
issued summons to the accused and on 
December 13, Kewal Ram appeared in 
answer to the summons and applied for 
bail which was granted. 
The prosecution of Kewal Ram on the 
complaint of the Deputy Commissioner was 
before the Magistrate on January 9, 1}, 
12,22 and 28; March], 15 and 18 and 
April 1, 10, 16, 20,3 22 and 20. Judgment 
was delivered on May 17, convicting 
Kewal Ram of the offence already refer- 
red to. Against these convictions an 
appeal to the Judicial Commissioner 
was preferred by Kewal Kam on May 
17, 1935. The 3lst was fixed for the 
hearing of the appeal. Before that date, 
however, namely, on May 22, Kewal Ram 
presented a petition to the Deputy 
Commissioner, who had heard the appeal 
from the Manager’s order disallowing his 
claim, alleging that in fact that appeal 
had not been preferred by him, that he 
knew nothing about it and that the 
signature on the vakalatnama which pur- 


ported to be the signature of 
his son Madan Lal was not 
in fact the signature of Madan Lal, 


These allegations were repeated in a 
petition presented by Kewal Ram to the 
Judicial Commissioner before whom was 
pending the appeal from Kewal Ram’s 
conviction. He prayed that the hearing 
of the appeal be postponed until an 
enquiry had been made into the truth 
of his allegations. An affidavit as to 
the truth of the facts alleged was sworn 
by Kewal Ram himself and affixed to 
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the petition. The Judicial Oommissioner 
declined to postpone the hearing of the 
appeal. The learned Advocate who was 
acting on the appellant’s behalf informed 
the Judicial Commissioner that Kewal 
Ram had no desire to defraud the est- 
ate. He said that Kewal Ram had no 
pecuniary interest in the hand-note which 
had formed the basis of his claim and 
that he was, in respect of that hand-note, 
merely a benamidar for Jamuna Das, 
He also alleged that he had made the 
claim to the Manager not for his own 
benefit but for the benefit of Chirang} 
Lal, the son of Jamuna Das, because, 
as he himself was expressed to be the 
payee in the hand-note, it was apprehend- 
ed that payment would be made only 
to him. He said that when his claim 
was disallowed, he suspected that 
it was not a bona fide claim and there- 
fore did not prefer an appeal against 
the Manager's decision. The appeal which 
was in fact preferred in his name, he 
alleges, was the result of a conspiracy 
to which he was not a party and about 
which at the time he knew nothing. He 
suggested that if he could, in the en- 
quiry which he had asked for, succeed 
in establishing that the appeal from the 
order of the Manager had not been made 
by himself or with his knowledge, this 
would necessarily lead to the inference 
that the rest of his story was true, 
namely, that in making the claim he 
was not seeking any personal benefit but 
was acting merely in the interest ofhis 
nephew, Chirangi Lal, whom he con- 
sidered to be rightly entitled to recover 
the dues on the hand-note of No- 
vember 24, 1931. In the face of Kewal 
Ram’s assertion in the proceedings on 
the claim before the Manager, which 
has already been quoted, and of his 
subsequent reiteration of this statement 
when examined by the Magistrate un- 
der s. 342 of the Code of Oriminal Pro- 
cedure, and of the persistence of the 
claim in the grounds of appeal preferred 
against his conviction, the learned Judi- 
cial Commissioner found himself unable 
to believe the truth of the new defence . 
which was being put forward by Kewal 
Ram after his conviction. As the learn- 
ed Judicial Commissioner was, therefore, 
not willing to adjourn the case for the 
investigation of allegations which he was 
convinced were entirely ‘baseless, the 
learned Advocate who represented Kewal 


Ram did not argue the case further 
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The learned Judicial Commissioner, howe 
ever, himself examined the evidence 
against Kewal Ram and came to the 
conclusion that the date on the handnote 
had been deliberately altered for the 
purpose of evading the consequences of 
Exs. 9 and 10, and that Kewal Ram 
had fraudulently preferred his claim to 
the Manager and had himself preferred 
the appeal from the Manager's decision 
to the Deputy Commissioner. Consequent- 
ly the conviction of Kewal Ram was 
confirmed. Kewal Ram has appealed to 
this Court in revision against the order of the 
Judicial Commissioner confirming his con- 
Viction. 

Dr. P. K. Sen, who has appeared for 
Kewal Ram in this revision, has con- 
tended that before the conviction of 
Kewal Ram was confirmed by the Judi- 
cial Commissioner, the latter, in the in- 
terests of justice, should have ordered 
the inquiry which the applicant asked 
for. I agree with the learned Judicial 
Commissioner that in view of Kewal 
Ram's repeated -assertions in respect of 
his claim, it is impossible to believe in 
the bona fides of his present allegations. 
Dr, Sen, however, argued that his client 
was entitled to an inquiry. He referred 
to s. 476 of the Code of Criminal Pro- 
cedure which empowers Qivil, Revenue 
or Criminal Courts to make complaints 
in respect of certain offences committed 
Im or in relation to proceedings in those 
Courts, and points out that the section 
empowers the Court contemplating 
making a complaint to hold a prelimi- 
mary inquiry, It has been pointed out 
more than once in this Court that it is 
within the discretion of. a Court pro- 
ceeding under s. 476, to hold a prelimi- 
nary inquiry or not to hold such inquiry. 
Even when an inquiry is made, it is not 
necessary that it should be detailed or 
formal. Furthermore, in the present in- 
stance the Deputy Commissioner did 
make such inquiry as he considered 
necessary before his complaint. Lastly, 
no objection on the ground of the omis- 
sion to hold a preliminary inquiry was 
raised by Kewal Ram until after he had 
been convicted. I am, therefore, of opi- 
nion that there is no substance in the 
first objection to the conviction raised by 
Dr. Sen. 

It was nextcontended that there had 
been no hearing of the appeal against 
the conviction within the meaning of s. 493 
of the Criminal Procedure Code. The only 
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basis of this objection is that the Advo- 
cate who appeared for Kewal Ram In 
the appeal before the Judicial Commis- 
sioner was not prepared to, and did not 
argue the case on the merits, after he 
had failed to persuade the Judicial 
Commissioner that his client was entitled 
to a postponement of the hearing until 
an investigation had been made into the 
allegations which he then made. The 
judgment of the learned Judicial Com- 
missioner, however, shows that without 
the assistance of the appellant’s Counsel 
he himself examined the evidence against 
the appellant and satisfied himself that 
the convictions were well founded. This 
objection, therefore, must also be 
overruled, 

I; is next contended that the entire 
proceedings against Kewal Ram were 
not merely irregular but illegal. For 
this contention reliance is placed on s. 195 
of the Code of Oriminal Procedure. That 
section debars any Court from taking 
cognizance of certain offences except, in 
the case of offences under s. 193 and 209 
of the Penal Code, on the complaint ofthe 
Court in or in relation to whose proceeding 
the offence is alleged to have been committed 
or of some Court to which such Court is 
subordinate; and inthe case of an offence 
punishable under s. 471, except on the 
complaint of the Oourt in which the 
forged document is produced or given in 
evidence or of some other Court to which 
such Court is subordinate. It is argued 
that if the offence charged in the present 
case was committed in or in relation to 
any proceeding in any of the Courts 
mentioned in s. 195, the Court in relation 
to whose proceeding the offences were 
committed was the Court of the Manager 
of the Encumbered Estate, and that the 
Deputy Commissioner is not a Court to 
which the Court of the Manager is sub- 
ordinate within the meaning of s. 195. 
A reference was made to sub-s. (3) 
of s. 195 which, so far as it is material 
for the present purpose, is as follows: 

“For the purpose of this section, a Oourt shall 
be deemed to be subordinate to the Court to which 


appeals ordinarily lie from the appealable decree 
or sentences of such former Oourt....... oan 


It ıs pointed out that the Manager has 
no power to pass any sentence so that 
no question arises with respect to the Oourt 
to which he is subordinate in this sense. 
It was also contended that the decision 
of the Manager under the Chota Nagpu, 
Encumbered Estates Act disallowing th, ` 
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Claim against the estate is not a decree 
and, therefore, that the Deputy Commis- 
sioner who has power to hear appeals from 
Such decisions is not a Court to which 
the Manager is subordinate within the 
meaning of the section. The decisions of 
the Manager are not declared by the 
Obota Nagpur Encumbered Estates Act to 
be decrees or to have the force of decrees. 
A decree has been defined in s. 2, sub-s. 
(2), of the Code of Civil Procedure, 
a8 a formal expression of an adjudication 
which, so far as the Court expressing it, 
conclusively determines the rights of the 
Parties with regard to all or any of the 
Matters in controversy in the suit, That 
definition, or course, is for the purpose of 
the Code of Civil Procedure. The defini- 
tion, however, does not differ in essentials 
from the ordinary meaning of the word 
“decree” namely, “a final order of a 
Court in a suit’. A proceeding before 
& Manager under the Chota Nagpur 
Encumbered Estates Act is not a suit ; 
and it follows, therefore, that the orders 
which he passes in such proceedings are 
not decrees. Consequently, the Manager is 
not subordinate to the Deputy Commis- 
sioner in the sense contemplated by clauses 
(b) and (e) of sub-s, (1) of s. 195. The 
question then arises whether a Manager, 
while dealing with the claim of a creditor 
against the estate, under the Chota Nagpur 
Encumbered Estates Act, is a Court? If 
the answer to that question is in the af- 
firmative, it follows that no Court can take 
cognizance of the offences charged in the 
present case except on the complaint of the 
Manager. If, however, the answer to the 
question is in the negative then s. 195 
is no bar to cognizance being taken on 
the complaint of the Deputy Commissioner. 
The word “Court” has not been defined 
in s. 4 of the Code of Criminal Proce- 
dure but in cl. (2) of s. 195 the term 
“Court”, for the purposes of clauses (b) 
and (c) of sub-s. (1), is declared to include 
a Civil, Revenue or Criminal Court, but 
not to include a Registrar or Sub-Registrar. 
This description is not of any assistance 
in the present case in determining whether 
the Manager is a “Court” for the purposes 
of the settion, for sub-s. (3) of s. 195 
merely declares that the. term “ Court ” 
includes a Civil Court, a Revenue Court 
or a Criminal Court and leaves undefined 
what is meant by the word4 “Court”. 
Fhe only definitions to which we have been 
referred are thosein s. 3 of the Evidence 
Act ands. 3 (d) of the Land Acquisition 
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Act. In each of these cases the definition 
of the word “Court” is expressed to be 
for the purposes of the particular Act in 
which it occurs. In particular the de- 
finition in the Land Acquisition Act can 
have no application except to proceedings 
under that Act. By the definition in the 
Evidence Act ‘Oourt’ includes all persons 
legally authorised to take evidence. But 
although the power to take evidence is the 
test to be applied in determining whether 
a particular tribunal is a Court for the 
purposes of the Evidence Act, it does not 
follow that euch a tribunal is a Court 
for other purposes, for example, an Official 
Assignee is empowered to take evidence In 
proceedings for claims against the estate 
which he represents, but he is not a Court 
within the meaning of s. 195: Beardsall 
&Co, v. Nilgiri Abdul Gunni Sahib (1); 
nor does the fact that a Manager under 
the Chota Nagpur Encumbered Estates 
Act is required to conduct himself in a 
judicial manner in dealing with claims 
against the estate, lead to the conclusion 
that he is a Court. “ Many bodies are 
not Courts although they have to decide 
questions and in so doing have to act 
judicially in the sense that the proceedings 
must be conducted with fairness and 
impartially,” (Halsbury’s Laws of England, 
Volume 9, page 9, para. 1). The 
question whether a Manager dealing with 
a claim under the Chota Nagpur Encum- 
bered Estates Act is a Court was indirectly 
referred to in Tikait Mahabir Prasad 
Narayan Deo v. Bhupal Ram (2). In that 
case the creditor of an estate which was 
being administered under the Chota Nagpur 
Encumbered Estates Act preferred a claim 
to the Manager who admitted if in part. 
No payment, however, was made to the 
creditor by the Manager. When the estate 
was released from the operation of the Act, 
the creditor instituted a suit for recovery 
of his dues and a question arose whether 
the suit was barred by limitation. It 
was argued, on the basis of s. 14 of the 
Limitation Act, 1908, that the plaintiff 
was entitled in computing the period of 
limitation, to exclude the time during which 
he was prosecuting his claim with.due dili- 
gence, in a Court, t.e., before the Manager. 
Das, J. disagreed with this contention on the 
ground that there was nothing in the Chota 
Nagpur Encumbered Estates Act which 


(1) 37 M 107; 14 Ind. ae aay 11M LT 391; 13 
Or. LJ 241; (1912) M 

(2) 10 PiLT 579, 122 Ind. Oas 817; AIR 1929 
Pat. 894; Ind, Rul, (1930) Pat..273; 9 Pat, 385. 
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prevented the plaintiff from instituting a V. Ram Bahadur Singh (3) the Manager 


suit in the Civil Court. He also observed 
that he was doubtful whether a Manager 
under the Encumbered Estates Act is a 
Court. Rowland, J. with whom James, J. 
agreed, held that it was not open to the 
plaintiff to sue on his debt during the 
period of management under the Act, and 
stated that in bis opinion it was unneces- 
sary to invoke the theory of suspension of 
limitation in any case in which suspen- 
sion is not expressly provided for either 
in the Limilation Act or in some special 
Act. This decision, therefore, is not of 
much assistance in the present case. 


Section 14 of the Chota Nagpur Encum- 
bered Estates Act empowers the Manager 
to summon and enforce the attendance of 
witnesses and compel the production of 
documents by the same means and, as far 
as possible, in the same manner, as is 
provided in the case of a Civil Court by 
the Code of Civil Procedure. And s. 15 
declares that every investigation conducted 
by the Manager with reference to any 
claim preferred before him under the Act, 
or to any matter connected with any such 
claim, shall be taken to bea judicial pro- 
ceeding within the meaning of the Indian 
Penal Code. T'he same section declares that 
every statement made by any persons 
examined by or before the Manager with 
reference to such investigation, whether 
upon oath or otherwise, shall be taken to be 
evidence within the meaning of the Penal 
Code. Unders. 8 the Manager is required, 
while dealing with a claim under the 
Statute, to act in accordance with rules 
made under the Statute. It will be noticed 
that it is only for thet purposes of the 
Penal Code that.the proceedings of the 
Manager are to be deemed to be judicial. 
The procedure for securing the production 
of evidence, witnesses and documents, is 
to be the same as “in the case of a Civil 
Court”. But there is no declaration that 
the Manager is a Court or that he is to 
be deemed to be a Court. 


The essential characteristic of a Court 
is that it is authorised by law to decide 
in accordance with law, disputes between 
parties that appear before it. In dealing 
with claims against the estate under the 
Ohota Nagpur Encumbered Estates Act, 
the Manager is not deciding a dispute 
between two parties who have appeared 
before him for the determination of their 
dispute, for, as was pointed out by the 
Privy Council decision in Hukum Chand 


is not merely the agent of another but is 
himself the principal under the Statute. 
Although, therefore, he is empowered by 
the Statute to determine the validity of 
claims against the estate, he is in effect 
determining a claim as between himself, 
as the principal, and a creditor, and 
although he is required, in dealing with 
such disputes, to follow the procedure 
prescribed by the rules, and to act fairly 
and impartially, this, as has already been 
pointed out, is not a conclusive indication 
that while so acting he is a Oourt. The 
opinion to which I have arrived is that 
there is no ground for holding that a 
Manager in dealing with a claim under 
the Chota Nagpur Encumbered Estates Act 
is a Court. It, therefore, follows that 
there is nothing in s. 195 of the Code of 
Criminal Procedure which affects the 
validity of the present proceedings. 

The result of holding that the Manager 
is not a Oourt is that the conviction of 
the applicant under s, 209 of the Penal 
Code must be set aside. That section 
provides for the punishment of a person 
who, with intent to injure or annoy any 
person makes, in a Court of Justice, any 
claim which he knows to be false. Tf a 
Manager is not a Court, he is not, of 
course, a Court of Justice. It, therefore, 
follows thit, however fraudulent or dis- 
honest the claim of Kewal Ram was, it 
was not made in a Court of Justice. The 
same consideration does not apply to the 
convictions under ss. 471 and 193. It is 
not denied that Kewal Ram did produce 
the hand-note in question in support of 
his claim in a proceeding before the 
Manager. This constituted a user of a 
document within the meaning of s. 47]. 
The statement of Kewal Ram, which has 
been quoted in the beginning of this judg- 
ment must, by reason of the second para- 
graph of s. 16 of the Chota Nagpur 
Kincumbered Estates Act, be taken to be 
evidence within the meaning of the Penal 
Code, and the proceeding in which it was 
made must be taken to be a judicial 
proceeding within the meaning of the Penal 
Oode by reason of the first paragraph of 
s. 195 of the Chota Nagpur Encumbered 
Estates Act; and as the evidence which 
Kewal Ram gave before the Manager was 


false and was intentionally given, it fol- 

(3) 3 Pat.625; 80 Ind Cas, 841; AIR 1924 P O 
156; 84M LT 320; (1924) MWN 7t0; 47 ML J 
562; 22 3 LJ 935; 5 P L 1639; 21LW 1; 511 
A 203; L R5A PO 190; 290 WN 342; 3 Pat. LR 
157 (PO). 
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lows that he had, within the meaning of 
s. 193 of the Penal Code, intentionally 
given false evidence in a judicial pro- 
ceeding, 

It was lastly contended by Dr. Sen that 

the procedure adopted by the Gourts 
below was irregular in that the complain- 
ant, the Deputy Commissioner, was not 
examined in accordance with the provisions 
of s. 200 of the Criminal Procedure Code. 
The answer to that contention 18 that as 
the complaint purported to be made by a 
public servant in the discharge of his 
official duties, his examination was not 
required [s. 200 (aa)|. A similar objection 
was raised with reference to s. 252 of 
the Code of Criminal Procedure which 
requires that when the accused appears or 
is brought before a Magistrate, such Magis- 
trate shall proceed to hear the complainant 
(if any) and shall take all the evidence 
as may be produced in support of the 
prosecution. Although the section makes 
it incumbent upon a Magistrate to hear the 
complainant, (if the latter appears in sup- 
port of the complaint) it does not, in my 
opinion, vitiate a conviction in which the 
complainant has not been examined. There 
are, of course, cases where a complainant 
dies before the trial commences and the 
prosecution proceeds on the evidence of 
other witnesses who are able to speak to 
the occurrence. It is not necessary to 
discuss this point at any length because 
the objection was not taken at the earliest 
stage, nor indeed until the present stage, 
which is an attempt to obtain revision 
-of an order confirming the order of con- 
viction, Section 537 of the Code is a 
complete answer to the contention. 
_ The result, therefore, is that the con- 
viction and sentence under s, 209of the 
.Penal Oode must be set aside, and the 
convictions and sentences under s. 193 
and. 471 be confirmed. 

Luby, J,—I agree. 


N. Conviction set aside. 
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Penal Code (Act XLV of 1860), s. 304-A—Rash 
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down and killed by negligence of driver—Negligenc® 
of pedesitrian—Whether can excuse negligence of 
driver, 

Mere velocity of the vehicle is not the only 
criterion of rash and negligent driving. It may 
consist in taking, while driving, risks which by 
the exercise of a little diligence could have been 
avoided. 

Driving a car recklessly until it came so close 
to the pedestrian that it became impossible to save 
the collision cannot but be characterised as rash 
and negligent driving. It is true that ordinarily 
the pedestrians who use the road are not exempt 
from the duty to take care of themselves, 
but negligence, if any,on the part of a pedestrian 
cannot excuse negligence on the part of a driver 
of such a fast and dangerous vehicle as a motor 
bus. As between a pedestrian anda driver of a 
motor vehicle the responsibility of the latter is 
greater. Hse has a duty to keep better outlook 
than a pedestrian The duty to use care increases 
in proportion to the danger involved in dealing 
with the instruments which for a man's own purpose 
he brings into relations of proximity to his 
neighbours. There is the strongest presumption 
(of negligence}? both in fact and in law against a 
driver who runs down a person in day-light, 
Emperor v, Sat Narain Pandey (l), distinguish- 
d 


ed. 

Where the facts show that it was possible for 
the driver ofa car to have averted the collision 
in spite ofthe (real or assumed) negligence of the 
pedestrian by leaving a sufficient margin for the 
man to pass; nevertheless as the collision occurred, 
the inference is irresistible that it was directly 
due to the reckless and negligent conduct of the 
driver of the vehicle. In these circumstances a 
driver of a motor vehicle is culpable even if there 
is proof of negligence on the part of the pedestrian. 

A driver of a motor vehicle who is himself negligent 
cannot plead in his defence the negligence of a 
pedestrian whom he knocked unconscious and 
killed. 

Cr. Rev. App. against an order of the 
Additional Sessions Judge, Saugor, dated 


on May 13, 1925. 
Ap- 


Mr. W. B. Pendharkar, for the 
plicant. 

Mr. W. R. Puranik, for the Non-Ap- 
plicant. 


Order.—Muhammad Bakhsh was con- 


victed of the offence punishable under 
s. 304-A, Indian Penal Code, and sentenced 
to undergo six months’ rigorous imprison- 
ment. His appeal having been dismissed 
by the Additional Sessions Judge, 
Saugor, he has moved this Court in 
revision. 

The facts are that on October 19, 1934, 
at about 5-30 r. m. while the applicant 
Muhammad Bakhsh was driving a bus 
along the main road between Rahatgarh 
and Saugor he collided with one Bhaiyalal 
and knocked him down. Bhaiyalal was 
then carrying a bag of grain towards his 
cart which was standing on the unmetalled 
track to the left of the road. He was 
coming from the opposite direction along 


` 
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his right side of the road when he was 
knocked down by the bus. He succumbed 
to his severe injuries the next morning. 
The defence was that he having fallen 
under his own cart was run over by it. 
Both the Courts below rightly disbelieved 
the incredible story set up by the defence 
and found that Bhaiyalal was knocked 
down by the bus. 

It is urged on behalf of the applicant 
that there is no evidence on the record 
to show that the collision was the result 
of rash and negligent driving by the 
applicant. It is true, as has been found 
by the lower Appellate Court, that the 
bus was not travelling at an uncon- 
trollable speed when it collided with 
Bhaiyalal, but it appears to me that mere 
velocity of the vehicle is not the only 
criterion of rash and negligent driving. 
It may consist in taking, while driving, 
risks which by the exercise of a little 
diligence could have been avoided. In 
the present case the evidence clearly goes 
to show that while Bhaiyalal was going 
in front of the on-coming car, it knocked 
him down. The road was straight and 
absolutely clear of any traffic so as to 
give the driver a full view of the road 
over a considerable distance. A careful 
driver could well have seena pedestrian 
coming from the opposite direction and 
have avoided the risk of a collision by 
swerving the car in time. It is possible 
that the applicant kept to his own track 
in the hope that Bhaiyalal would be 
careful about his own safety and move 
out of the way, but in doing so the 
applicant ran the risk of a collision which 
it was his duty to avoid. Driving the 
car recklessly until it came so close to 
the pedestrian that it became impossible to 
save the collision cannot but be characteris- 
ed as rash and negligent driving. It is 
urged that the negligence on the part of 
the applicant cannot be regarded was the 
proximate cause, in the absence of any 
positive evidence to exclude the possibility 
of. contributory negligence on the part of 
Bhaiyalal. It may be conceded that 
ordinarily the pedestrians who use the 
road are not exempt from the duty totake 
care of themselves, but negligence, if 
any, on the part of a pedestrian cannot 
excuse negligence on the part of adriver 
of such a fast and dangerous vehicle as 
a motor bus. As between a pedestrian 
and a driver of a -motor vehicle the 
responsibility of the latter is greater. He 
has a duty to keep better outlook than a 


MOHAMMAD BUX V. EMPEROR (NAG.) 


331 


pedestrian. The duty to use care increases 
in proportion to the danger involved in 
dealing with the instruments which for 
a man’s own purpose he brings into 
relations of proximity to his neighbours 
(see Bevan on Negligence, page 559, Vol. 1, 
4th edition). In fact as has been remark- 
ed by Lord Justice Clerk (Moncreiff): 
“Tt lies on the driver to keep clear of 
foot passengers.” The same learned Judge 
in another case laid down that there 1s 
the strongest presumption (of negligence) 
both in fact and in law against a driver 
who runs down a person in day-light 
(Bevan on Negligence page 694, Vol. 1). 
My attention is invited to a case reported 
in Emperor v. Sat Narain Pandey (1), as 
an authority for the proposition that to 
impose criminal liability under s. 304-A 
it is necessary that the death should have 
been the direct result of a rash and 
negligent act of the accused, and that the 
act must be the proximate and efficient 
cause without the intervention of the 
victim's negligence. That case is dis- 
tinguishable on its facts and from the 
trend of the judgment. I have no doubt 
that the learned Judge who decided the 
case would have had no hesitation in 
convicting the applicant. The learned 
Judge's view is quite clearly expressed 
in the following observations :— 

“Tf on account of the fast driving of the ap- 
plicant the woman had been by reason of a jerk 
thrown out of the lorry and killed, or if some 
pedestrian in the way had been knocked down 
and killed, the applicant could have been legally 
convicted under s. 304-A”’. 

In the present case the facts show that 
it was quite possible for the applicant to 
have averted the collision in spite of the 
(real or assumed) negligence of Bhaiyalal, 
by leaving a sufficient margin for the 
man to pass; nevertheless as the collision 
occurred, the inference is irresistible that 
it was directly due to the reckless and 
negligent conduct of the driver of the 
vehicle. I have no doubt that in these 
circumstances a driver of a motor vehicle 
is culpable even if thers is proof of neg- 
ligence on the part of the pedestrian. 
From what follows it is clear that a driver 
of a motor vehicle who is himself negligent 
cannot plead in his defence the negligence 
of a pedestrian whom he knocked un- 
conscious and killed. The law is propound- 
ed in Vol. 9 of Halsbury’s Laws of 
England, Hailsham Edition, at page 446, 


(1) 55 A 263: 145 Ind Cas, 612; A I R 1933 All. 
232: (1933) A LJ 2053; L R14 A 77 Or; (1933) Cr, 
Qas. 389; 6 R A 134; 34 Or L J 1013. 
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para. 760, in these terms :— 

“If the prisoner's negligent act or omission was 
the proximate and efficient cause of death, the 
fact that the deceased was himself negligent and 
so contributed to the accident or other circum- 
stances by which the death was occasioned does not 
afford a defence to an indictment for man- 
slaughter.” | 

In view of the considerations set forth 


above the applicant was rightly held 
guilty and his conviction must be 
upheld. 


I do not see any reason to interfere 
with the sentence. The applicant will 
surrender to his bail before the District 
Magistrate, Saugor, and serve the balance 


of his sentence. 
N. Order accordingly. 


ere 


PATNA HIGH COURT 
Oriminal Revision Application No. 217 of 

1939 

August 9, 1935 

ROWLAND, J. 
GENA LAL— PETITIONER 
VETSUS 
TURANTLAL CHOWDHURY— 

OPPOSITE PARTY 

Penal Code (Act XLV of 1860), s. 408—Complaint 
under—Production of receipts by accused—Trial 
Court finding them to be not genuine—Appellate 
Court recording order of acquittal on order sheet— 
Procedure, legality of—Question to be considered— 
Criminal trial—Judgment. 

In acomplaint under s. 408, Penal Code, for 
criminal breach of trustin respect of a sum of money 
made up of a number of items said to have been 
misappropriated by the accused while in service of 
the complainant, the accused produced a receipt and a 
shiaha, Ths Magistrate found these papers to be 
suspicious and convicted the accused. The Appellate 
Court considered that the sktaha and receipt were 
“ highly suspicious,’ but observed that direct evidence 
to hold it to be a forgery was lacking. He thought 
that, the absence of proof that the shiaka was bogus 
and the receipt a forgery was fatal to the prosecu- 
tion case and recorded anorder of acquittalon the 
order-sheet ; 

Hela, that the procedure was to be deprecated 
and that Magistrates should ordinarily write regular 
judgments except in very simple cases. If the 
receipt and shiaha were not forgeries, the question 
was still to be considered whetherin respect of such 
items there was failure to credit the money at the 
time when it ought to have been credited and to 
remit it at the time when it ought to have been 
remitted and whether this failure was dishonest or 
not, and the question was whether there was dis- 
honesty at the time, and this question not having 
been considered, there was no proper trial of the 
appeal which would, therefore have to be heard again. 


Or. Rev. App. from anorder of the Sub- 
Divisional Magistrate of Muzaffarpur, dated 
March 30, 1935, acquitting the opposite 
party who was convicted by the order of 
the Sub-Deputy Magistrate of Muzaffarpur, 
dated February 4, 1935. < 
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Messrs. Manohar Lal, N. C. Roy and B. 
N. Roy, for the Petitioner. 

Mr. Harnarain Prasad, for the Opposite - 
Party, 

Judgment.— This application is present- 
ed by Gena Lal complainant against an 
accused person Turantlal Chowdhury. 
Turantlal was in the employment of 
Majhaulia estate as patwart in village 
Sahiara. His duties were to collect rent 
and remit it periodically- to the head- 
quarters of the estate. He was to give 
receipts using printed counterfoil books 
provided and prepare shiahas in counter- 
foil sending one copy with chalan to 
headquarters. He also had to maintain 
the jamabandis or ledger accounts of the 
raiyats. The complainant is Diwan of the 
estate, and as a result of an inspection 
of the accounts of the accused he instituted 
the prosecution on which accused was 
charged under s. 408 with criminal 
breach of trust in:respect of Rs. 47 and 
odd made upof a number of items said 
misappropriated between 
Pos 20, 1316 and Asin 18, 1341, the 
original complaint having been in respect 
ofa somewhat larger amount. The pro- 
secution was based on a comparison of 
the accounts submitted by the accused and 
the amounts of money sent in by him 
to the headquarters of the estate with 
actual cash items ascertained to have 
been realized by him from tenants on an 
examination of the receipts in the hands 
of the tenants. The accused did not 
contest receipt by him of the amounts he 
was alleged to have received, but pleaded 
that he had committed no defaleation and 
vee paid in whatever was due from 

im. 

The Sub-Deputy Magistrate who tried 
the case examined the evidence carefully 
and in detail and found discrepancies 
between the jamabandis, entries in the 
patwari's counterfoil receipts, receipts 
issued to tenants and the entries in the 
shiahas. The judgment shows that in a 
number of instances the full amount rea- 
lized from the tenant and for which a 
receipt (was made was?) retained by the 
accused. The shiahas with which remit- 
ances were made apparently had entered 
in them the lesser amount tallying with 
the counterfcil receipt book and not tallying 
with the receipt granted to the tenants. Thus 
the Magistrate was convinced that these 
amounts had been misappropriated. In 
answer to the charge the accused pro- 
duced two papers: 
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(1) a receipt (Ex. A-29 purporting to 
have been granted on September z7, 1934, 
by the proprietor of the estate acknow- 
ledging receipt of Rs. 82 and odd, and 

(2) a shiaha (Ex. F) dated Asin 23, 1341, 
of corresponding amount. 

The Magistrate thought that the receipt 
was very suspicious and that the signature 
of the proprietor on it was not genuine. 
He thought that the shiaha also was 
unreal as it did not agree with the pro- 
prietor’s cash bcok which he found to 
have been regularly kept. In the result he 
convicted the accused. 

The appeal was heard by the Sub-Divi- 
sional Officer of Muzaffarpur who recorded 
an order of acquittal on the order-sheat. 
This procedure is to be deprecated. 
Magistrates should ordinarily write regu- 
lar judgments except in very simple cases. 
The Appellate- Court considered that the 
shiaha and receipt were “highly suspicious”, 
but observed that direct evidence to hold 
it to be a forgery was lacking. He 
thought that the absence of proof that the 
shiaha was bogus and the receipt a for- 
gery—was fatal to the prosecution case. 
In revision it was at first contended that 
the Appellate Court was wrong in ob- 
Serving that direct evidence of the falsity 
of the receipt and shiaha was lacking. 
With regard to the receipt the position 
was that this with 30 other receipts was 
placed before the complainant Gena Lal 
in his cross-examination and he gave his 
opinion that all the receipts were in 
the handwriting of his master. After 
the receipts had been examined a petition 
was filed on behalf of the prosecution 
denying the genuineness of the disputed 
receipt Ex. A-29; but Gena Lal though 
examined on January 25, to prove addi- 
tional shiahas did not say that on examina- 
tion he was convinced thatthe receipt was 
not in his master's writing; nor did the 
prosecution examine the proprietor to 
prove that the receipt was not granted 
by him. The Appellate Court was, there- 
fore, not Incorrect in stating that direct 
evidence of the falsity of Ex. A-29 was 
lacking but the observation that the 
complainant had not filed all the shiahas, 
is incorrect. At first only those shiahas 
were put in which the complainant thought 
necessary but on January 25, all the re- 
maining shiahas were produced making a 
complete series for the year. It is con- 
tended for the petitioner that the Magis- 
trate should have in any case examined 
the circumstances relied on by the trying 
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Magistrate as proving by inference that 
the disputed papers could not be genuine. 
It is also contended that the Appellate 
Court should, if necessary, have called 
for further evidence as to the genuineness 
of the receipt. Whether to call for further 
evidence or not was within the discretion 
of the Appellate Court but certainly that 
Court should have considered with re- 
ference to the evidence as a whole whe- 
ther, even if true, the disputed recetpt and 
shiahas afforded a complete answer to the 
prosecution case. The effect of explana- 
tion (1) to s. 403 of the Indian Penal 
Code, has not been considered. The trial 
Court has said that the shiahas contain 
items of several dates including some items 
which ought to have been entered in 
shiahas of earlier date than Ex. F. [f 
Ex. F and Ex. A-29 are not forgeries, the 
question is still to be considered whether 
in respect of such items there was failure 
to credit the money at the time when it 
ought to have been credited and to remit 
it at the time when it ought to have 
been remitted and whether this failure is 
dishonest or not: The question is, was 
there dishonesty at the time? ‘This 
question not having been considered, there 
has not, in my opinion, been a proper 
trial of the appeal, 

The acquittal will be set aside and the 
appeal will have to be heard. It will be 
open to the Appellate Court, if necessary, 
to take further evidence as to the genuine- - 
ness orotherwise of the receipt Ex. F. 
The Magistrate will take steps to secure 
the appearance ofthe accused. If con- 
venient to the District Magistrate, it would 
be perhaps desirable that he should hear 
the appeal himself though I will abstain 
from making a definite order as to who 
should hear the appeal, 

N. Acquitial set aside. 





RANGOON HIGH COURT 
Civil Miscellaneous Appeal no. 152 
of 1934 
March 22, 1935 
MosgLY AND DUNKLEY, JJ. 
M. KOYA MOHIDEEN KAKA— 
ÅPPELLANT 
versus 
HASHIM kK HAN—ReEsronpent 
Provincial Insolvency Act (V of 1920), s. 35— 
On application by decree-holder, judgment-debtor 
adjudicated insolvent—Judgment- debtor applying for 
annulment under s. 35 on ground that judgment waa 


obtained by fraud—Power of Insolvency Court to 
enquire, 
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The debtor was adjudicated an insolvent on an 
application of a creditor who had obtained a decree 
on a promissory note, The debtor filed an applica- 
tion under s. 35, Provincial Insolvency Act, for an- 
nulment of the order on the ground that there was 
no consideration for the promissory note and that 
the judgment was obtained -by fraud or collu- 


sion : 

Held, that the Insolvency Oourt had power to 
enquire into the consideration for a judgment- debt. 
The Insolvency Court would do so when there would 
be evidence that the judgment had been obtained 
by fraud or collusion or that there bad bean some 
miscarriage of justice, 

[English case-law referred to. | 

C. M. A, against an order of the District 
Court, Tavoy, in Insolvency Case No. 32 of 
1932. 

Mr. A Barnabas, for the Appellant. 

Mr, P. B. Sen, for the: Respondent. 


Mosely, J.—Thisis an appeal by M. K. 
Mohideen Kaka, who was adjudicated insol- 
vent in his absence in Insolvency Case 
No. 32 of 1932 of the District Court of 
Tavoy, against an order made by the 
Insolvency Court under s. 35 of the Act 
refusing to annulhis adjudication, which 
was made at the instance of the 
respondent petitioning creditor, Hashim 
Khan. The adjudication was made on a 
petition claiming that Mohideen Kaka had 
transferred his stock-in-trade to the New 
. Stores to defeat his creditors, and that the 
petitioner was a creditor in that he had 
obtained a decree in Suit No. 117 of 1982 
against Mohideen Kaka for Rs. 525-4.0 
- on a promissory note. It was alleged in 

‘the application made under s. 35 that this 
decree was obtained fraudulently and 
collusively on confession by Mohideen 
Kaka’s agents or former agents Abdulla 
Kaka and Koya Kaka, who had executed 
the promissory note on which the suit was 
filed in favour of Hashim Khan, and it is 
said that there was no consideration what- 
ever for the primissory mote, and that 
Mohideen Kaka was not bound by it. The 
lower Court found that there was 
consideration for the promissory note as 
Mohideen Kaka's agents had sold his 
tea shops, stock-in-trade and the debts 
outstanding to him to Hashim Khan 
(vide the sale-deed, Ex. 1, dated Novem- 
‘ber 20, 1930); that the agents undertook 
to collect the book debts and pay 
them to Hashim Khan and that the 
promissory note was executed for the 
amount of the debts which they were un- 
able to collect. The application for annul- 
ment was therefore rejected. 

“ The sale deed is entirely silent as a 
matter of fact on this question of debts 
outstanding to the business of Mohideen 
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Kaka. The deed merely recites that hy 
two shops and stock-in-trade an 
furniture were sold to Hashim Kha! 
represented by his agent Veerapatra 
Pillay, for Rs. 3,000 and that Hashim 
Khan had already paid off nine of the 
creditors mentioned in the deed, of whom 
he himself was admittedly the largest 
one representing overs0 percent. ofthat 
amount. Asthe petitioner's case proceed- 
ed, some of his witnesses said that the 
outstandings which were not -mentioned 
in the sale deed were not part of the 
assets sold for Rs. 3,000 to Hashim Khan 
and no doubt oral evidence would have 
been inadmissible to prove the contrary of 
what is stated in the deed, had not the 
petitioner himself in his application for 
annulment admitted that “the credits and 
liabilities” of the firm were sold to 
Hashim Khan, and this is also admitted 
by his 6th witness, Mohammad Koya, who 
says that he was informed of this by 
Ahmed Koya, the applicant’s agent. It 
would appear from the evidence that 
Hashim Khan did not make any such 
payment, but execated promissory notes in 
favour of the other creditors, paying the 
large ones twelve annas in the rupee and 
the small ones in fall. It also appears 
from the evidence of Mamoo Kaka, 4th 
witness for the petitioner that he bought 
over the business from Hashim Khan a 
month later for thasame amount Rs, 3,000, so 
that in no event has Hashim Khan suffered 
any loss. Itis admitted that Hashim Khan 
took Abdulla and Ahmed Koya, the ap- 
plicant’s twoagents into his service for 
some little time and that they attempted 
to collect the outstandings and paid him 
the sum collected, about Rs. 74. 

The respondent Hashim Khan did not 
gointo the witness-box, nor did his agent 
Veerapatra Pillay. Abdulla, however, was cit- 
ed and he said that the outstandings admit- 
tedly about Rs. 666, were part of what 
was sold forthe sum of Rs. 3,00 and that 
he and Ahmed Koya, undertook to collect 
these and “make them available for the 
creditors.” It appears thet, he meant to 
make them available for Hashim Khan to 
pay in satisfaction of his promissory notes to 
the creditors. Hxhibit B of January 8, 1931, 
isa notice from Hashim Khan's lawyer to 
Mohideen Kaka by his two agents claim- 
ing that he promised to collect the out- 
standing debts and pay them to Hashim 
Khan but that ‘he’ had not accounted for 
what he had collected and that Hashim 
Khan believed that ‘he’ had misappropri- 
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ated the amounts collected. Mohideen Kaka 
was never in Tavoy at the time. This 
must mean that his agents had so misap- 
propriatedthe amounts. Exhibits C and D 
are notices tothose agents, Abdulla and 
Ahmed Koya, forsums due by them per- 
sonally to Hashim Khan for goods supplied, 
Rs. 281 odd in one case and Rs. ils odd, 
in another case. It appears also that the 
sum of Rs. 3,000 received from Hashim 
Khan or’ which Hashim Khan undertook 
to pay the creditors when he bought the 
shops was known atthe time to be not 
sufficient to pay off all the creditors and 
that the two agenis executed promissory 
notes for small amounts in favour of other 
creditors as well. Itis very significant 
that Veerapatra Pillay’s affidavit filed in 
the original suit on the promissory note 
claims categorically that the consideration 
of the promissory note was the value of 
groceries supplied and not the outstanding 
book debts atall. 


It appears to me to be obvious that even 
if the agents did undertake to collect the 
book debts orto try and collect the book 
debts and pay them to Hashim Khan, they 
did not guarantee - they do not even claim 
to have guaranteed—that these hook debts 
were all good and recoverable and would 
be recovered by them and that they would 
or could, on behalf of their principal, indem- 
nify Hashim Khanagainst the amounts 
which they could not collect. Nor indeed 
from the dates would it appear that much 
time was given them for collection. It is 
clear I consider that on this ground alone it 
should have been held that there was no 
consideration for the promissory note and 
that the application for annulment should 
have been granted. The Insolvency Court 
has power to enquire into the consideration 
for a judgment-debt: In re Onslow, Ex parte 
Kibble (1)and Ramlal Tandon v, Kashi 
Charan (2). The Insolvency Court will 
do so when there is evidence that the 
judgment has been obtained by fraud or 
collusion or that there has been some mis- 
carriage of justice: In re Flatu, Ex parte 


Scotch Whisky Distillers (8). For these 
reasons the order of the lower 
Oourt will be reversed and it will be 


directed that the application be granted 


(1) (1875) 10Oh. A 373; 44 L J BK 63; 23 
R 433; 32 L T 138. l 
(2) 108 Ind. Gas, 147; A IR 1928 All. 380; 26 A L 


J 241, 
(89) (1889) 22 Q B D 83; 87 W R42. 
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and the adjudication of the appellant 
annulled with costs throughout. 
Dunkley, J.—I agree. 
D. 


Order reversed. 
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MADRAS HIGH COURT 
Civil Appeal No 373 of 1930 
January 28, 1935 
PAKENHAM WALSH AND VaBADACHABIAR, JJ, 
Kallara Kambikanon Meathala Veetil 
CHINDAN KAIMAL AND OTHERS— 
PLAINTIFFS — APPELLANTS 
VveTSUs 
Tut BOARD or COMMISSIONERS For 
HINDU RELIGIOUS ENDOWMENTS, 


MADRAS—DBFENDANT— RESPONDENT. 

Madras Hindu Religious Endowments Act (II of 
1927), ss €4, 9 (12 —Order of Board of Commissioners 
declaring nature of temple—Civil suit to set aside 
order, competency of. 

No suit lies under the general law for a declara- 
tion that an order of the Board of Commissioners 
for Hindu Religious Endowments that a 
certain temple isa temple within the meaning of 
Act If of 1927, is void, since a remedy is provided 
in that Act against orders of this nature by way of 
application under s. 84 of thesaid Act. Rajagopala 
Chettiar v. President, Hindu Religious Endowments 
Board, Madras (1), referred to, Iswaranda Bharathi 
Swami v. Board of Commissioners for Hindu Reli- 
gious Endowments, Madras (2), followed, Jagannatha 
Pillai v. Kathaperumal Pillai (3), distinguish- 


ed, 

O. A. against the decree of the District 
Court of South Kanara dated Febuary 8, 
1930, and passed in O. S. No. 9 of 
1927. 

Mr. P. Govinda Menon, for the Appellants. 

Mr. P. Venkataramana Rao, for the Res- 
pondent. 

Pakenham Walsh, J.—In this case the 
Board of Commissioners for Hindu Religious 
Endowments declared that the suit temple 
satisfied the definition of ‘temple’ ins. Y4 
(12) of Act IL of 1927 and, therefore, that 
the Act applies to it. The plaintiffs, who 
are the karnavans of a neighbouring 
tarwad, contended that it was not a temple 
within the meaning of the Act and they 

led an application in the lower Court 
under s. 84 (2) of the Act which was 
disposed of against them. Under the 
ruling in Rajagopala Chettiar v. President, 
Hindu Religious Endowments, Madras (1) 
no appeal lies against such an order, At 
the same time they filed a suit under the 
general law for a declaration that the 
order of the Board was ultra vires. This 
suit has been dismissed on the ground 

(1) 57 M271; 147 Ind. Oas. 614; 1933) M WN 


1385; GRM 362; 66M LJ 43; 39 L W4;A1lR 
1934 Mad. 103 (F B). 
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that it does not lie, and against this 
decree the present appeal is filed. 
Precisely, this question arose in Jewara- 
nand Bharathi Swami v. Board of Commis- 
sioner for Hindu Religious Endowments, 
Madras (2) and after considering a large 
number of authorities it was there held 
that it was not open to a party to seek 
redress in a matter of this sort by way 
of suit since the remedy provided in the 
Act was by way of application. It has 
been argued before us that this decision 
is wrong. But after hearing the matter 
fully, we are not satisfied that there is 
anything wrong in this decision or that 
we should express dissent from it. One 
case has been mentioned to us which is 
not considered there and that is Jagannatha 
Pillai v. Kathaperumal Pillai (3). But 
that was a case under s. 192 of the 
Estates Land Act where no special remedy 
had been provided by the Act. In this 
case the remedy by way of special pro- 
cedure in the Civil Court has been pro- 
vided in the Act and the filing of the 
suit is obviously only an attempt to get 
round such a possible adverse decision 
as was afterwards given by the Fall 
Bench that the order of a Civil Court 
passed on an application is not appealable, 
In the sesult, the appeal fails and is 
dismissed with costs. 

A. Appeal dismissed. 

(2) 54 M 928; 133 Ind. Oas. 8; AI R 1931 Mad. 
574; 61 M LJ 117; 34 L W 209; Ind. Rul. (1931) 
Mad. 696, 

(3) 51 M 76; 105 Ind, Cas. 88; 33 M L T 389; 26 


L W 572; 53 M LJ 688; AIR 1927 Mad. 1035: 
(1927) M W N 913. < 


LAHORE HIGH COURT 
Criminal Appeal No. 1234 of 1934 
October 29, 1934 
Youna, O. J. AND Raner Lat, J. 
INAYAT KHAN— UONVIOT—APPELLANT 
VETSUS 
EMPEROR— Opposite Party 
Evidence Act (I of 1872), s. 32—Statement by 
person who is dead, as to the cause of his death— 
Admassibility—Penal Code (Act XLV of 1860), s. 302 
—Severe blow with deadly weapon fracturing skull— 
Victim out of recovery but dying after a month— 
Accused, if guilty of murder—Attack unpremeditated 
and under wmpulse—Death sentence, propriety of— 

Criminal trial—Sentence. 

Under s. 32 the Evidence Act a statement made 
by a person who is dead, as to the cause of his 
death is admissible in evidence even though 
he was not aware that he was dying 
when he made is, It is of course, for the Court to 
consider in each case what value isto be attached 
to such a statement, Shivabhaty Becharbhai v. Em- 
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peror (2), relied on, Autar Singh v. Emperor (1)t 
not followed. 

Where a severe blow was delivered by the accused 
on the head of the deceased and the weapon used 
was a deadly one causing extensive fracture of the skull 
as not toleave much hope of recovery, even if skilled 
treatment had been applied fromthe beginning: 

Heid, that the accused was guilty of murder and 
that the fact that hedied only amonth after the 
commission of the offence was immaterial. 

The extreme penalty of law should not be passed, 
where the attack is unpremeditated and the accused 
acts under the impulse of the moment, 


Or. A. from an order of the Sessions 
Judge, Jhelum, dated August 29, 1934. 

Messrs. Barkat Ali and Mohammad 
Aslam Khan, for the Appellant. 

Mr. kam Lal, for the Respondent. 


Judgment.—Inayat Khan and Moham- 
mad Ayub were charged under s. 302, 
Penal Code, for the murder of one Fateh 
Mohammad. Mohammad Ayub was con- 
victed under s. 323, Penal Code, and bound 
down under s. 562, Criminal Procedure 
Code. Inayat Khan was convicted under 
s. 302, Penal Code, and sentenced to death. 
He has appealed through Mr. Barkat Ali 
and the case is also before us for confirma- 
tion of the death sentence. 

The case for the prosecution was briefly 
as follows: A few days before this occur- 
rence Inayat Khan and Mohammad Ayub 
were charged with the theft of gram from 
the field of the deceased. The matter was, 
however, dropped because they pleaded 
guilty to the chargeand begged forgive- 
ness. On the day of this occurrence 
Inayat Khan and Mohammad Ayub were 
grazing their cattle near a spring. Niaz 
Mohammad and Sher Khan, prosecution 
witnesses who were helping Fateh Moham- 
mad in reaping his crop, came to the spring 
for a drink of water. When they were 
returning Fateh Mohammad brought his 
cattle io the spring. When he saw the two 
accused there an altercation ensued and 
abusive language was used on both sides. 
Fateh Mohammad was carrying a hatchet, 
but either he diopped it or it was snatched 
from him by Inayat Khan. The latter struck 
a severe blow with it on Fateh Moham- 
mad’s head. The ontcry raised by Fateh 
Mohammad attracted Niaz Mohammad and 
Sher Khan to the spot. They saw that 
Inayat Khan aimed another blow at. the 
head of Fateh Mohammad, but the latter 
received it on his hand. Mohammad Ayub 
then came and gave two stick blows to 
Fateh Mohammad. On the arrival of Niaz 
Mohammad and Sher Khan the two accused 
took totheir heels. The injured man was 
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taken to the hospital and his dying declara- 
tion was recorded by the Sub-Inspector, Ia 
this declaration ‘he stated the facts men- 
tioned above. Later on he made the same 
declaration before one Diwan Ohand. A 
few days later the wounded man was sent 
to the hospital at Jhelum for treatment. On 
May 27, 1934, he made another formal dec- 
laration in the presence of a First Class 
Magistrate and died on May 31, in con- 
sequence of the injuries received by him. 
The prosecution evidence consists of the 
declarations mentioned above and the 
testimony of the two eye-witnesses, Niaz 
Mohammad and Sher Khan. There is no 
reason whatever why the deceased should 
have falsely implicated the accused and 
desired to allow the real culprit to go 
unpunished. The learned Counsel for the 
appellant urged that the declarations made 
"by the deceased before the Sub-Inspector 
and Diwan Chand could not be said to be 
dying declarations and were therefore inad- 
missible in evidence. He relied on the 
remarks of Fforde, J., in Autar Singh v. 
Emperor (1), in support of his contention. 
These remarks are to the effect that under 
the English Law a dying declaration is 
admitted only if the injured man was aware 
that he was dying from theresult of the 
injury received by him. The Evidence 
Act, however, does not use the expression 
“dying declaration” at all. Section 32, 
cl. (1), Evidence Act merely lays down that 
a statement made by a person who is dead 
is relevant when the statement is made as 
to the cause of his death or as to any of the 
circumstances of the transaction which 
resulted in his death, in cases in which the 
cause of that person’s death comes into 
question. It is clear that the Indian Legis- 
lature deliberately departed from the cor- 
responding English Law on the subject. 
The wide words used in the clause referred 
to above show that it was intended to cover 
statements other than dying declarations 
strictly so-called. The view taken by 
Fforde, J., in the ruling cited above was 
dissented from by a Bench of the Bombay 
High Court in Shivabhai Becharbhoi v., 
Emperor (2). We are clearly of opinion 
that, under the Evidence Act, a statement 
made by a person who is dead, as to the 
cause of his death is admissible in evidence 
even though he was not aware that he was 
dying when he made it. It is of course, 


(1) 81 Ind. Oas. 964; AI R 1924 Lah. 253; 25 Cr. L 
J 1140; 4 Lah. 451, 

(2) 97 Ind. Cas. 660; A J R 1926 Bom, 513: 50 B 
683; 27 Or. L J 1140; 23 Bom. L R 1013, 
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for the Court to consider in each case what 
value is to be attached to such a statement. 
In the present case the earlier declarations 
are fully supported by the later declaration 
which can undoubtedly be called a dying 
declaration.. We are satisfied that these 
declarations are entitled to the greatest 
weight in this case. 

The two eye-witnesses were certainly 
related to the deceased, but there 18 no 
reason why they should have come forward 
to depose falsely against the accused. It 
is noteworthy thatthe witnesses admitted 
that the hatchet was carried by the deceas- 
ed and not by the accused. If they had 
been false witnesses there was nothing to 
prevent:them from saying that Inayat 
Khan came armed with the hatchet. We 
are satisfied that the witnesses were telling 
the truth and that it was Inayat Khan who 
was responsible for the incised injuries 
found on the deceased. 


According to the medical evidence the 
injury which proved fatal was transverse 
linear wound, scalp deep, on the right side 
of the head. There was an extensive fract- 
ure of the skull 64” long. 3” wide, involving 
the right temporal and the right parietal 
bones, An incised wound #” +" was also 
found on the back of the left hand. This 
wound supports the prosecution evidence 
that a blow was received by the deceased 
on his hand. Two marks of lathi blows 
were also found on the deceased. It is 
perfectly obvious that a severe blow was 
delivered on the head and the weapon used 
was a deadly one. The Counsel, however, 
pointed out that death in this case had 
taken place a month and four days after 
the commission of the offence, But this is 
quite immaterial. The medical witness 
clearly stated that the extensive fracture of 
the skull did not leave much hope of re- 
covery, even if skilled treatment had been 
applied from the beginning. We are, there- 
fore, satisfied that the appellant has been 
rightly convicted under s. 302, Penal Code. 


Itis, however, a question for consideration 
whether, under the circumstances of the 
case, he deserved the extreme penalty of 
law or not. The attack was certainly alto- 
gether unpremeditated. ‘Lhe accused came 
unarmed to the spot. It is admitted that 
strong language was used on both sides, 
There can hardly be any doubt that the 
accused was acting under the impulse of the 
moment. This is, in our opinion, not a case 
in which the sentence of death should have 
been passed, We accept the appeal and 
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reduce the sentence to one of transportation 
for life. 


D. Appeal accepted. 


Da edd 


OUDH CHIEF COURT 
First Civil Appeal No. 111 of 1933 
August 27, 1935 
-KInG, C. J. AND ZIA-UL-HASAN, J. 
K. S. M. FARIDUDDIN AHMAD, 
DEPUTY COLLECTOR—?PLAINTIFF 
—ÅPPELLANT 


VETSUS 
MURTAZA ALI KHAN AND OTdERgRS— 


DEFENDANTS—RESPONDENTS 

Jurisdiction—Declaration that Privy Council decree 
is void—Whether can be made by Courts in India— 
Party aggrieved by order in Council—Remedy— 
Insanity of party, if vitiates decree of Privy Coun- 
ctl—Judicial Committee Act, 1833, (3 & 4 Will. IV, 
c: 41), s. 23—Civil Procedure Code (Act V of 1908), 
O. XXXII, W. 15, s. 35-A—Applicability—S pecific 
Relief Act (I of 1877), s.° 42—Suit for declaration 
that decree is void —Maintainability without claim 
for consequential relief—Costs—Compensatory costs 
—When can be made. 

A Oourt in India cannot, pass a declaratory decree 
that an order made by the Privy Oouncil is void, or 
record a finding on any point which isalleged to 
invalidate such an order, unless an issue on that 
point has been expressly remitted to it by the Judi- 
cial Committee for a finding. The grant of such a 
declaratory decree will conflict with the principle 
that an order of His Majesty in Council is final and 
conclusive. If the order in Council is vitiated for 
any reason, the plaintiff would have his remedy by 
a petition or application to their Lordships of the 
Judicial Committee praying for a re-hearing or 
review. It would no doubt be open to their Lord- 
ships on receiving such a petition to remit an issue 
on the point to the proper Court in India for a find- 
ing.’ Jp. 339, col.-2; p. 310, col. 1.] 

‘Section 23 of the Judicial Committee Act, 
expressly provides that a decree of the Privy Council 
is not invalidated by the death of a party pending 
the appeal, If the death of a party does not vitiate 
the decree, then the insanity of a party will not 
vitiate it. The greater disability includes the 
lesa. [p. 343, col. 1.] 
. Although O. XXXII, r.15, Civil Procedure Code, 
does nòt apply in terms before their Lordships of 
the Judicial Oommittee, their Lordships would ordi- 
narily require an insane person to beadequately re- 
resented before them so that his interests might 

ə protected, Rule 15 applies only to cases of per- 
sons adjudged to be of unsound mind andto others 
who are found by the Court on inquiry to be 
` incapable of protecting their interests. [p. 312, col. 2.] 

Where the suit is fora declaration that a Privy 
Council decree was void, although itis not open to 
the Court to set aside such adecree, the plaintiff 
need not claim any further relief. Section 42 of the 
Specific Relief Act does not apply to suits of this 
gort and a mere declaration can be given that a 
decree is not binding upon the plaintiff. In such a 
ease, if there is no possible ground for claiming pos- 
session and it is conducted as a suit for possession 
till the end and the _ plea of fraud is false and 
vexaticus, en’orderof compensatory costs may be 
>e s, 35-A, Oiyil Procedure Code, [p. 343, 
CIL, a 
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F. O. A. against an order of the Addis 
tional Subordinate Judge, Bara Banki, 
dated November 18, 1933. 

Sir S. Wazir Hasan (Allahabad), Messrs. 
K. P. Misra and Muhammad Husain, for 
the Appellant. 

Messrs. Akhtar Husan, Alt Husain, 
M. Wasim, Khaliquzzaman, Al Zaheer 
and Nawab Alt (of Bara Banki), for the 
Respondents. l 


Judgment.—This is a plaintiff's appeal, 
arising outofa suit for @ declaration that 
the Privy Council decree dated November 
19, 1929*, passed against Maulvi Fakhruddin 
Ahmad is absolutely illegal and void. K 

In 1923 Roshan Ali and his transferee, 
Shankar Sahai, instituted a suit to obtain 
possession of the estate of Musammat. 
Mahmudunnissa, the widow of Muzaffar 
Hasan. Roshan Aliclaimed by inheritance,. 
as the nearest male agnate of Muzaffar 
Hasan, the last male owner of the property. 
His case was that, under afamily custom) 
Musammat Mahmudunnissa succeeded to the 
estate of her husband not as an heir under 
Muhammadan Law but with merely a life 
interest, without the power cf transfer, and 
that on her death the estate passed, -nob 
to her personal heirs, but to the nearest 
male agnate of her deceased husband 
Muzaffar Hasan. Among the items of 
property in suit the property now in suit 
was included, namely certain property 
which had been mortgaged with possession 
by Musammat Mahmudunnissa in favour of 
Fakhruddin and which was in the possession 
of Fakhiuddin. The trial Court decreed 
the suit of those plaintiffs and passed å 
decree for the recovery of possession of the 
property in suit, including the property in 
the hands of Fakhruddin as mortgagee. 
The defendants appealed to the Chief 
Court and their appeal was allowed on 
April 30, 1927, on the finding that the 
alleged family custom was not proved. 
The plaintiffs then appealed to the 
Judicial Committee of the Privy Council 
and theirappeal was allowed on November 
19, 1929. Their Lordships agreed with the 
findings of the trial Court that the alleged 
family custcm had been established, and 
that Musammat Mahmudunnissa had only a 
life interest, and that Roshan Ali was 
entitled to succeed to the estate. l 

In execution of the Privy Council decree 
possession of the property was delivered to 
the successful plaintiffs, and on July 25, 
1930 they made an application for recovery 

*See 121 Ind, Cas. 517—[ Hd] ih 
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of mesne profits. This application was 
Contested by Fariduddin Ahmad as re- 
presentative of his father Fakhruddin who 
died on May 25, 1930. On June 20,1932, 
the present suit was filed by the plaintiff 
Fariduddin Ahmad, claiming a declaration 
that the Privy Council decree obtained 
against his father Fakhruddin was 
absolutely illegal and void. He’ also 
claimed the reliefs of possession and mesne 
profits but, during the course of the 
proceedings in the Court below, those 
Teliefs were abandoned. The plaintiff's 
case was that, during the pendency of the 
appeal before the Privy Council, Fakhrud- 
din (respondent in that appeal), became 
insane so that he was totally unable to 
protect his interests as a litigant, and that 
no guardian ad litem was appointed to 
represent him, so the decree of the Privy 
Council passed in such circumstances was 
not binding on the plaintiff as Fakbruddin’s 
heir and representative. It was also 
pleaded that the decree of the Privy 
‘Council was vitiated by fraud practised by 
the appellants. It was alleged that the 
appellants before the Privy Council knew 
that Fakhruddin had become insane, and 
was unable to protect his interests but 
they intentionally concealed this fact from 
their Lordships of the Judicial Committee 
and failed to apply for the appointment of 
a guardian ad litem so as to prevent 
Hakhruddin’s interests being properly 
represented at the haaring of the appeal. 

The defendants denied the alleged 
insanity of Fakhruddin. They denied the 
imputation of fraud. They further pleaded 
that the order of His Majesty in Council 
could not be questioned by the trial Oourt, 
and that the suit for a mere declaration 
was not maintainable. They further 
raised pleas of estoppel and misjoinder. 
The defendant No.3 also pleaded that he 
was a bona fide transferee for value. 

The trial Court found that it had no 
jurisdiction to grant the relief claimed. 
The issue of fraud was found in the 
defendants’ favour. The Court further 
found that the plaintiff was estopped from 
bringing the suit and that the suit fora 
mere declaration was not maintainable. 
The only issue found in the plaintifi’s 
favour wasthat Fakhruddin did become 
insane during the pendency of the appsal 
tothe Privy Council. On these findings 
the suit was dismissed and the plaintiff in 
appeal seeks to reverse the findings which 
are udverse to him. 

The first question is whether the trial 
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Court, or indeed any Court in British India, 
has jurisdiction to grant a declaratory 
decree to the effect that a decree passed by 
their Lordships of the Judicial Committee 
is illegal and void. For the appellant 
it is argued that the Court must have 
jurisdiction topass such a decree unless 
its jurisdiction is expressly ousted by 
some Statuteorrule oflaw. The defend- 
ants relied upon s. 23 of the Act III and 
4 Will. IV, c. 41 (1833). This is Statute 
dealing with the jurisdiction and practice 
of the Judicial Committee. In s. 23 it is 
enacted as follows :— 

“In any case where any other order shall have 
been made on any such appeal as last aforementioned, 
the same shall have full force and effect notwith- 
standing the death of any of the parties interested 
therein.” i 

The rest ofthe section is immaterial for 
our present purpose. For the appellant 
it is argued that this only bars the challeng- 
ing of any order of His Majesty in Council 
in execution proceedings, and it only lays 
down that the order is not invalidated by 
the death of a party to the appeal. Itis 
argued that this proyision does not bhar a 
regular suit: for a declaration that an order 
in Council is not binding on a litigant, 
and that such a declaration may be made 
when the validity of the order is challenged 
not on the ground of the death of a party 
but on the ground of his insanity. In our 
opinion there is no force in this contention. 
It is conceded for the appellant that no 
Court in India could refuse to give effect 
to an order of His Majesty in Council 
so as to prevent its being executed. For 
that very reason it seems that the reliefs 
regarding possession and mesne profits 
were abandoned. If the orderin Council 
must be carried out (as it admittedly must), 
it seems to us inconsistent and anomalous 
that any Court in India could grant a 
declaration that the order was absolutely 
illegal and void, or even that it was not 
binding upon one of the parties to the 
litigation, The grant of such a declaratory 
decree would, in our opinion, conflict with 
the principle that an order of his Majesty 
in Council is final and conclusive. If an 
order of His Majesty in Council is under 
execution and a High Court passed 
a declaratory decree that the order is illegal 
and void, the Executing Court might well 
doubt whether such an order should be 
executed. Granting that the order must 
be executed by the Courts in India, the 
necessary implication seems te be that no 
Court in India can declare that the order 
is illegal and void. It appears to ug 


£40 
“therefore, that the statutory provisions 
relied upon by the defendants bar by 
necessary implication the jurisdiction of a 
Court in India to grant the declaration 
claimed. 

On this point the learned Advocate for 
the appellant has not been able to cite any 
authority in his favour. He cannot point 
toa single casein which a Civil Court in 
‘India has granted a declaration that a 
Privy Council decree is illegal and void, or 
that it is not binding upon any party 
to the appeal. He has indeed cited a 
number of casesin which it has been 
declared that a decree passed against a 
minor is rot binding upon him, but these 
‘Gases are not in point, as the decrees in 
question were not passed by the Judicial 
Committee of the Piivy Council. The 
appellant placed some reliance upon the 
case of Maharaja Pertab Narain Singh v. 
Maharani Subhao Koer, 5 I. A. 171 (1) 
but, we are not able to find anything in the 
judgment which could be treated as an 
‘authority for the proposition that the 
Courts in India can declare an order in 
Council to be illegal and void. *If the order 
in Councilis vitiated for any reason we 
think that the plaintiff would have his 
remedy by a petition or application to their 
Lordships of the Judicial Committee 
praying for a rehearing or review. It 
would no doubt be open to their Lordships 
on receiving such a petition to remit an 
issue regarding insanity of Fakhruddin to 
the proper Court in India for a finding. 
But we cannot findany authority for the 
view that a Court in India can pass a 
declaratory decree that an order in Council 
is void, or that a Court can record a 
finding on any point which is alleged to 
invalidate such an order, unless an issue 
on that point has been expressly remitted 
to it by the Judicial Committee for a find- 
ing. . 
As weagree with the Court below on this 
question of jurisdiction, Ít is clear that the 
appeal must fail, but as thisis nota final 
Court of appeal we record our findings on 
the other points also. The respondents 
have sought to uphold ihe decree of the 
Couwt below by challenging the finding 
yegarding Fakhruddin’s insanity. There 
is no question of his insanity before 
Jarvuary 1928 at the earliest. Fakhruddin 
wes certainly sane throughout the proceed- 
ings of the Courts in India, and was sane 

(5) TA 171; 40 184;1 O EL R113;3 Sar, 840; 3 
are £53; z Ind. Jur, (04; 1 home Li R 256 
“EP ©), 
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when the appeal was instituted before 
their Lordships of the Judicial Committee. 
It is alleged that he became insane during 
the pendency of the appeal before the 
Judicial Committee, and was certainly 
insane in January 1929, i. e. several months 
before their Lordships allowed the appeal 
on November 19, 1929. 

In proof of Fakhruddin’s insanity tke 
greatest reliance has been placed by the 
Court below upon the testimony of Col. 
Buckley, I. M. S., Civil Surgeon, who 
examined Fakhruddin on January 2, 1929. 
Exhibit 19 (page 166, Part 1II of the record) 
is a note made by Col. Buckley on 
January 2, 1929, giving the results of his 


examination of Fakhruddin. He found the 
patient to be about &5 years of age, 
suffering from incontinent urine, and’ 


rather indistinct speech. He kept on 
crying for some time. He could give no 
reason for his tears and he replied to simple 
rather like a child. Col. 
Buckley recorded his considered opinion 
that the man was “a senile child devoid of 
any ability to take any decision in 
affairs or to appreciate his actions; he 
could be compelled to dothe will of any 
outside agent; and has the will merely of 
a child. This state has been apparent, 
I should say, for the last six months ora 
year.” Col. Buckley has given evidence 
on this point on several occasions, giving 
full reasons for his opinion. The first 
occasion was on June 24,. 1929, (Ex. 23 
p. 125). The second occasion was on 
June 25, 1932, (Ex. 24, p. 128). The third 
occasion was on August 16, 1929, (Ex. B-64 
p. 152), He has also: been examined 
on commission in the present case. We 
think that Col. Buckley’s testimony, which 
has been consistent throughout, should 
undoubtedly carry great weight and is 
sufficient to prove that Fakhruddin was 
insane in January 1929,so asto be incap- 
able of protecting his interests as a liti- 
gant. He seems to have been obviously in 
his dotage. For the respondents it has 
been argued that the man whom Uol 
Buckley examined on January 2, 1929, has 
not been properly identified as Fakhrud- 
din. Ool. Buckley was taken by the 
plaintiff, Fariduddin, to Deva and the 
man whom Col. Buckley examined there 
was identified by the plaintiff as his father, 
Fakhruddin. It has been suggesicd by 
Muhammed Ahsan (D. W. No. 2) thata 
fraud was practised on Ool. Buckley and 
the man examined by him was not 
Fakhruddin, but a barber named Shubrati, 
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The witness professes to have obtained this 
information from a chance remark made 
by the plaintiff himself. We do not think 
that this suggestion need be taken very 
seriously. If the plaintiff had really 
practised the fraud suggested, itis not likely 
that he would let out the secret in the 
presence of the witness Muhammad Ahsan. 
Moreover, the suggestion of the substitution 
‘of Shubrati for Fakhruddin has been 
made at a very late stage. Throughout 
the mutation proceedings, ` when the 
question of insanity was hotly contested, and 
Ool. Buckley was being cross-examined, 
no suggestion was ever put to him 
tending to show that the man whom he 
examined was not Fakhruddin. They 
might have shown the witness the 
photograph of Fakhruddin, or they might 
have got Col. Buckley to give as accurate 
a description as possible of the man whom 
‘he examined with a view to showing that 
he was not Fakhruddin. Nothing of the 
sort was done. Moreover, Muhammad 
Absan himself states that Shubrati is about 
25 or 56 years old and does not seem to be 
of unsound mind. It seems impossible to 
suppose that the Civil Surgeon would take 
aman of about 55 years of age, as being 
-about 85 years of age. Moreover, if 
‘Shubrati was not apparently of nnsound 
mind, if is most unlikely that the man 
examined by Col. Buckley could have been 
Shubrati. The failure of the plaintiff to 
‘appear in the witness-box has been the 
subject of much adverse comment. He 
would no doubt have deposed that Col. 
Buckley examined Fakhruddin and no 
one else, but as the plaintiff is obviously 
an Interested party, his evidence would 
probably not carry great weight on this 
point. The plaintiff did not absolutely 
refuse to give evidence, but he repeatedly 
: asked for the indulgence of being examined 
on commission and being excused personal 
attendance in Court. When this indul- 
gence was withheld, he failed to present 
himself as a witness in Court. We agree 
with the Court below that the plaintiff 
‘should have come and offered himself as 
'& witness in Court to prove his own case 
but we donot think that his failure to do 
80 18 any sufficient reason for dishelieving 
the allegation that his father was examined 
by Col. Buckley. The case does not rest 
entirely upon Col. Buckley’s testimony. 
The conduct of Fakhruddin at about this 
time also supports the view that he was 
feeble minded and vacillating and incap- 
able of managing. his own affairs. On 
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December 22, 1928, Fakhruddin had exe- 
cuted a wakfnama in favour of his son 
Aliuddin excluding his other son, the plein- 
tiff Fariduddin. Jt was no douht the 
execution of this document that induced 
the plaintiff to get his father examined hy 
a competent medical officer with a view 
to proving his insanity and thus avoid'ng 
the wakfnama in favour of Aliuddin. Tue 
plaintiff, having obtained this certificate of 
insanity, kept it up to his sleeve, so to 
speak, to be withheld or produced accord- 
ing tothe exigencies of his own interests, 
On February 18, 1929, the plaintiff induced 
his father to execute a deed (Ex. B-I, p. 107) 
cancelling the wakfnama. The plaintiff's 
conduct in inducing his father, whom he 
knew to be insane, to execute this deed 
and to hand over the deed to him is obvious- 
ly open to grave objection, and shows him 
to be utterly unscrupulous. Anyhow, we 
have the fact that Fakhruddin was persuad- 
ed to cancel the wakfnama about two 
months after its execution. On Febru- 
ary 25, 1929, we have two applications 
signed by Fakhruddin which clearly show 
that he was not in a fit mental condition to 
conduct any business. Exhibit B-46 (p. 112) 
isan application of Fakhruddin praying that 
mutation be effected of certain property in 
the names of his two sons in equal shares. 
This application further mentions the deed 
of cancellation of the wakfnama and states 
that it was handed over to Fariduddin. 
This application therefore is in favour of 
Wariduddin. Onthe very same day Fakh- 
ruddin filed another application (Ex. 3, 
p. 114) which again refers to his deed of 
wakf executed on December 22, 1928. The 
applicant stated that the wakf was perfect- 
ly valid, and that he never intended to 
annul it, and he expressly states that his 
eldest son Fariduddin was falsely denying 
that the property was wakf. It seems 
obvious therefore that at this slage Fakh- 
ruddin could be induced to execute incon- 
sistent documents sometimes in favour of 
one son, sometimes in favour of the other, 
and he was clearly not ina fit state to 
manage his own affairs. This certainly sup- 
ports Col. Buckley’s certificate and testi- 
mony and we have no hesitation in agree- 
ing with the Court below in finding that 
Fakhruddin became insane, and incapable 
of protecting his interests as a litigant, 
during the pendency of the Privy Council 
Appeal. 

On the question of fraud we think that 
the plaintiff has not established any case 
whatever. His allegation is that the ap- 
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pellants before the Privy Council, namely, 
Roshan Ali and Shankar Sahai, knew that 
Fakhruddin had become insane but they 
deliberately withheld their knowledge from 
the Judicial Committee in order that their 
appeal might not be adequately contested 
on behalf of Fakhruddin. In the first place 
we think there is no clear proof that either 
of those appellants knew that Fakhruddin 
had become insane. Roshan Ali lives in 
the same village and he may have come to 
know that Fakhruddin was senile and 
doddering but we have no reason to sup- 
pose that he knew Fakhruddin to be so 
insane that he was incapable of protecting 
his intereste. Considering the conduct of 
the plaintiff himself, with reference to 
Fakhruddin’s insanity, we are astonished 
that he should have the effrontery to impute 
fraud to Roshan Ali in concealing the fact 
of. Fakhruddin’s insanity. We have already 
noted that the plaintiff himself kept the 
fact of insanity dark, so long as it suited 
him todo so, Although Col. Buckley had 
certified Fakhruddin to be insane on Janu- 
ary 2, 1929, the plaintif did not hesitate to 
induce his father to execute the deed 
Ext. B.-l in his favour about a month 
and. a half later. He also allowed his 
father to make applications in his own 
name, as we have already stated, as if 
the were still sane and capable of transact- 
ing business. The plaintiff does not appear 
‘to have produced the certificate of Col. 
Buckley untilit suited his purpose to do 
soon June 24, 1929. The fact of insanity 
was then hotly contested by the other son 
Aliuddin. It is not surprising therefore 
that Roshan Ali never made any report to 
the Chief Court, or tothe Privy Council, 
.Tegarding PFakhruddin’s insanity, as the 
question was by no means decided. As 
for Shankar Sahai, he was not in a position 
to know whether Fakhruddin was insane or 
‘not. 

Moreover, it may even be admitted for 
-the.sake of argument that Roshan Ali and 
‘Shankar Sahai did know Fahkruddin to 
have become insane during the pendency 
.of the appeal; even so their failure to report 
„this fact to the Chief Court or the Privy 
_ Council raise no inference of fraud. Fakh- 
ruddin was represented by Counsel at the 
hearing of the appeal before the Judicial] 
Committee. He and his son and grandson 
and daughter-in-law had one common case. 
Their case was argued by one Counsel 
before the, Chief Court, and one Counsel 
was engaged for them all to represent 
hem before the Judicial Oommittes, and 


FARIDUDDIN AHAMAD V. MURTAZA ALI KHAN (OUDH) 


198 10 


in fact he did represent them, as may bê 
seen from the order in Council (at page 66), 
It is perfectly clear, therefore, that whether 
Fakhruddin was insane or not,‘ his case 
was argued before the Privy Council and 
it could have made no practical difference 
if a guardian ad litem had been appointed 
to represent him. The plaintiff's sugges- 
tion, therefore, that the appellants before 
the Privy Council intentionally and fraudu- 
lently concealed the fact of Fakhruddin’s . 
insanity issimply preposterous. It is clear 
that Fakhruddin’s interest did not suffer in 
any way by the failure to appoint a guar- 
dian ad litem. 

It has further been argued that, even if 
the Court had jurisdiction to grant the dec- 
laration prayed for, the facts proved do 
not warrant the grant of such a declaration. 
We agree that this is so. No case of 
fraud is made out. The only reason for 
making a declaration would be that Fakh- 
ruddin was not properly represented in the 
appeal. The appellant relies upon 
O. XXXII, r. 15 of the Code of the Civil 
Procedure. This rule does not apply in 
terms lo proceedings before their Lordships 
of the Judicial Committee, but it may be 
conceded that their Lordships would ordin- 
arily require an insane person to be ade- 
quately represented before them so that his 
interests might be protected. Rule 15 ap- 
plies only to cases of persons adjudged to 
be of unsound mind and to others who are 
found by the Court on inquiry to be incap- 
able of protecting their interests. In the 
present case Fakhruddin was not adjudged 
to be of unsound mind. Nor was he found 
by the Court on inquiry to be of unsound 
mind. No inquiry. was made, as no infor- 
mation was given to the Chief Court or to 
the Judicial Committee which would lead 
to an inquiry, The provisions of O. XXXII, 
r. 15, therefore have not been directly con- 
travened. In the case of Sundar Bai v. Bas- 
deo Singh, 17 A. L. J. 257 (2), the plaintiff 
brought a suit through her next friend for 
a declaration that a certain decree passed 
against her was a nullity as she had been 
a lunatic and had not been represented in 
the former suit by a next friend. It was 
held that the plaintiff's right to get the 
declaration sought for depended upon 
the facts of the case and the equities 
arising therefrom and the plaintiff, 
not having been afflicted with any 
legal disability onthe date of the institu- 
tion of the suit, she was not entitled in the 


‘present suit to have the final order of the 


(2)17 A L J 257; 50 Ind, Cas, 109; A I R 1919 All, 409. 
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Court disturbed merely upon a finding that 
unsoundness of mind had supervened 
‘before that order was passed. Thisis an 
authority for holding that in the presen} 
sult the Court would not grant a declara- 
“tion that the decree was vitiated because 
unsoundness of mind has supervened be- 
fore the decree was passed. In the present 
case we think that Fakhruddin was in no 
way prejudiced owing tothe fact that he 
was not represented by a guardian ad 
„litem and we do not think that the declara- 
tion should be granted, even if it could be 
granted, merely on the ground that he 
became insane during the pendency of the 
appeal. Another strong reason for refnsing- 
to grant the declaration is thats. 23 of the 
Statute 3 and 4 Will. IV, c. 41 expressly pro- 
vides that a decree of the Privy Council is 
not invalidated by the deathof a party 
. pending the appeal. If the death of a party 
does not vitiate the decree, it seems to 
follow a fortiori that the insanity of a 
“party will not vitiate it. The greater dis- 
ability includes the less, 

A further reason for refusing the dec- 
. laration is that it would be futile. It could 
have no effect in preventing the Court from 
carrying out the Privy Council decree. 

Two small points remain. We cannot 
` agree with the Court below that the plain- 
tiff was estopped from bringing the pre. 
sent suit. There is no allegation of any 
representation being made tothe opposite 
“party or that they acted on any such re- 
presentation. 

- The Court below has also held that the 
suit for a mere declaration, without seek- 
ing further relief, was barred by s. 42 of 
the Specific Relief Act. The learned Sub- 
. ordinate Judge thought that the plaintiff 
was bound to sue also for the relief of 
possession as he was admittedly out of 
. possession. We d) not agree with this 
view. Wethink it would have been clear- 
_]y impossible to sue for possession without 
having the Privy Council decree set aside, 
but it was certainly not open to the Court 
to set aside such a decree. We do not 
think that any further relief need have 
been claimed. The case of Partab Singh 
v. Bhabhuti Singh, I, L. R. 35 All. p. 487 
(3), is a decision of their Lordships of the 
Judicial Committee and is authority for the 
proposition that s. 42 of the Specifie Relief 
Act does not apply to suits of this sort and 


(3) 35 A 487; 21 Ind. Oas. 288; 17 O W N 1165; 
(1913) M W N 75; 14 ML T 239; 25 M LJ 492: 11 
ALJ 901; 16 O O 247; 18 C LJ 384; 15 Bom. L R 
1101; 40 I A 182 (P 0), 
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a mere declaration can be given that a 
decree is not binding upon the plaintiff. 

The appellant has also challenged the 
order of compensatory costs awarded under 
s. 30-A of the Code of Oivil Procedure. 
We think the order was justified. The plaint- 
iff had no possible ground for claiming 
possession in this suit but it was nevertheless 
conducted asa suit for possession right up 
to the date of arguments, Moreover, the 
plea of fraud seems clearly false and Vexae 
tious. We see no reason to interfere with 
the order as to costs under s. 35-A. i 

The result is that we dismiss the appeal 
with costs. oo 

N. Appeal dismissed, . 
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Me P Kishen Dyal, N. C. Mehra and 
Bhagwat Dayal, for the Respondents. 


ment.—Sada Ram, Brahmin of 
a Nivayat, Tahsil Gohana, District 
Rohtak, was given the land in suit on the 
foundation of the village by Hari Singh 
and Ram Sahai who founded the village. 
They came from village Hudda in the 
Sonepat Tahsil and settled in the new 
village in 1811. Sada Ram, who was a 
Brahmin and their prohit followed them to 
their new home in the Gohana Tahail and 
was granted this land by the original 
founders. Sada Ram was succeeded, by his 
son Sobha and he was succeeded by his son 
Ramji Lal. Musammat Surti defendant 
No. Lis the widow of Ramji Lal and she 
succeeded her husband. She adopted Ram 
Richhpal, defendant No. 2 and passed on 
the entire estate to him, The plaintiffs 
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are the descendants of Hari Singh and 
Ram Sahai who founded the village and 
made the grant. They have sued for a 
declaration that this adoption shall not 
affect their reversionary rights upon the 
death of the widow. Their claim is based 
onthe allegation that on the extinction of 
the donee’s line the land reverts to them as 
the descendants of the original donors. 
The Subordinate Judge, first class, has dis- 
missed the suit and the plaintiffs have 
preferred this appeal. 

In the circumstances described the land 
must be held to have been self-acquired by 
Hari Singh and Ram Sahai, while the 
principle of reversion applies only to 
ancestral property. Apart from that Ramji 
Lal has got daughters and daughters’ sons 
alive, so that it cannot be said that there 
has been an extinction of the donee’s line. 
The appellants rely on the reply to ques- 
tion No. 14 of the riwaj-t-am of Tahsil 
Gohana prepared at the Settlement of 
1909, This is printed at pp. 45 to 49 of the 
paper book, but this document has been 
wrongly translated. The reply should read 
as follows: If any person acquired an 
estate under a giftor asa bhum-bhai or on 
account of any relationship and if, after-a 
few generations, the holder should die 
lawald such an estate reverts to the 
original proprietors, that is, the donors, 
and does not go to the pana thuila or 
village shamilat. Such an estate, how- 
ever, goes to the shamilat if if is given out 
of it. 

It was contended before us that lawald 
means without male issue. This is not the 
case. It means without descendants, male 
or female. The meaning of the word 
“aulad? is discussed in Sardar Khan v. 
Aisha Bibi (1). A Division Bench held there 
that that word connotes both male and 
female children and is not limited to males 
only. Lawald, therefore, also must mean 
“without descendants either male or female” 
and this is the meaning given in Fallon’s 
dictionary. This means that the present 
suit by the descendants of the donors can- 
not proceed, seeing that there are daughters 
and daughters’ sons of the widow of Ramji 
Lal in existence. 

This view was taken in three decisions 
of the Courts in the Rohtak District though 
there is one decision in favour of the view 
advanced by the appellants’ Counsel. The 
reply to question No. 14 of the riwaj-i-am 
is, however, perfectly clear and it follows 


(1) 141 Ind. Cas. 440; A I R 1933 Lah. 197; 14 Lah, 
315; Ind, Rul, (1933) Lab, 81; 34 P L R 570. 
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“from itthat the descendants of the origina 


donors have no right in the property so 
long as there is any female or male descen- 
dant -of the donee’s line in existence. There 
is no force in the appeal which we dismiss 
with costs. 

N, Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT 


Second Civil Appeal No. 137-B of 1932 
June 17, 1935 
NIYOGI, A. J.C. 
SHEORAM AND OTHERS—ÅPPELLANTS 
Versus 
KISAN— RESPONDENT 
Easement—Presumption of lost grant—Whether can 
be made in respect of possession not exceeding twenty 
years—Uninterrupted user for eighteen years, if 
sufficient, 
The presumption of lost grant cannot be made in 
respect of such possession as cannot be characterised 


as immemorial, that is exceeding twenty years. Con- 
sequently aright of easement cannot be acquired 
by uninterrupted user extending not more than 


eighteen years by virtue of a presumption of lost 
grant. 


Case-law discussed. | 

S.C, A. against the decree in GOivil 
Appeal No. 6 of 1932, in the Court of the 
Additional District Judge, Daryapur, 
dated March 29, 1932, arising out of 
decision in Civil Suit No, 332 of 1933, in 
the Court of the Sub-Judge, Second Olass, 
Daryapur, dated February 23, 1932. 


Mr. D. T. Mangalmoorti, for the Appel- 
lants. 

Mr. T. L. Sheode, for the Respondent, 

Judgment.—This appeal arises out of 
a suit instituted by the respondent Kisan 
for recovering possession of a strip of 
land and for injunction. The suit which 
partially failed in the trial Court was 
decreed intoto by the lower Appellate 
Court. The defendants -have brought this 
appeal. 

The only question which arises for de- 
termination is whether a right of easement 
can be acquired by uninterrupted user 
extending not more than 18 years by 
virtue of a presumption of lost grant. The 
facts are simple. The plaintiff owns a 
field which adjoins the fields belonging to 
one Vithu and the defendants. The de- 
fendants constructed a Dhava, that is 
bullock course, on asmall fraction of the 
plaintiff's land for the purpose of drawing 
water from a well standing on Vithn's 
field for irrigating their own land. The 
plaintifis suit was framed as for possegsion 
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on dispossession which was alleged to have 
taken placa in 1925. In answer to the 
plaint the defendants did not claim owner- 
ship or exclusive possession of the land 
but asserted that they had acquired a 
right of easement over the land in dis- 
pute asa result of immemorial user. The 
right of easement pleaded by them was 
twofold, namely in respect of the bullock 
course for drawing water from the well 
and the right of way across the land. 
The trial Court found that the water course 
did not exist- for more than 18 years 
before the institution of the suit. It, 
however, found that the defendants had 
been using a part of the land as ‘a way 
to their field. The lower Appellate Court 
was ofthe opinion that the defendants’ 
user of the disputed land either for the 
bullock course or as a way did not extend to 
more than 18 years. It consequently held 
that the defendants had not acquired any 
right of easement. It therefore decreed 
the suit in full. 

It is contended on behalf of the appel- 
lants that the suit as framed was to 
recover possession on dispossession and as 
such it was governed by Art, 142 which 
made it incumbent on the plaintiff to 
prove his dispossession within 12 years. 
The argument is indeed ingenious but not 
cogent. The proof of dispossession is-re- 
quired to establish plaintiff's possession 
within 12 years. When the defendants admit 
the plaintiff’s possession up to the date of the 
sult and deny that they ever dispossessed 
the plaintiff, the latter has nothing left 
to prove respecting his possession’ within 
12 years. The defendants in their oral 
statements made on September 25, 1930, 
made it clear that the basis of their 
defence was that they acquired a right 
of easement and not that they excluded 
the plaintiff from the land in assertion 
of any antecedent title or to acquire title 
by adverse possession. This contention 
therefore is devoid of substance, 

It is next urged lhat it is open to a 
person to acquire a right of easement 
independently of the Easements Act or the 
Limitation Act. Consequently although 
the period of user proved namely 18 
years fell short of that prescribed in the 
Limitation Act or the Easements Act 
nevertheless the defendants must be held 
“to have acquired the right of easement 
by virtue of the presumption of lost grant 
in their favour. Reliance is placed on 
Rajrup Koer v. Abdul Hossein (1), Kurupam 
(1)6 0 394. 
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Zamindar v. Merangi Zamindar (2), Rushi 
Bhiku v. Rushi Sheoram (3), Rambhai 
Dabhai v. Vallabhbhai Jhaverbhai (A), 
Bhabadeb Chatterjee v. Bhusan Chandra 
Mukherjee (5) and Joy Prokash Singh v. 
Ameer Ali (6’. I am unable to see how 
thesa authorities sustain the argument. 
In Rajrup Koer v. Abdul Hossein (1) their 
Lordships of the Privy Council indeed 
laid down that s. 27 of the Limitation 
Act of 1871, corresponding to s. 23 of 
the Act of 1903 was remedial, but neither 
prohibitory nor exhaustive. Their Lord- 
ships only conceded the possibility of a 
man acquiring a right of easement in- 
dependently of the Limitation Act. In 
ihat particular case with which their 
Lordships were dealing, it was proved 
that the party had already constructed and 
used an artificial water course on his 
adversary's land for more than 20 years 
possibly 50 or 60 years, before the suit. 
The real issue was not whether the claimant 
had acquired the right of easement but 
whether he had lost it by his failure to 
exercise it within two years before the 
suit. Their Lordships therefore had to 
consider whether the right was acquired 
under or dehors the Limitation Act. Iuas- 
much as the possession that was proved was 
ancient being more than 20 years, they 
presumed the instance of a grant at some 
distant period of time. The case, there- 
fore, was altogether excluded from the 
purview of the Limitation Act and the 
claimant's right was held to survive in 
spite of hig not having exercised it within 
two years before the snit as required by 
the Limitation Act. The effect of this 
ruling is this, that if the right of easement 
is acquired by immemorial user, it re- 
mains unaffected by the rule of two years’ 
possession before the suit prescribed by 
tha Limitation Act. This case is certainly 
no authority for the proposition which is 
put forward here that a grant should be 
presumed on proof of enjoyment for less 
than 20 years. The origin of the doc- 
trine of the presumption of lost grant 
arose in England in connection with the 
cases of immemorial user. Rights were 
acquired by prescription when possession 
or enjoyment had exceeded beyond the 
memory of man or as the legal phrase 


(2) 5 M 253. , i 
(3) 23 N L R 192; 107 Ind Oas, 522; 4 IR 1928 


Nag. 87. 
Gh 45 B 1027; 62 Ind. Cas. 65; 45 B 1027; 23 Bom. L 


R 422. 
(5) 53 O 1016; 100 Ind. Cas. 321. 
(6)9 WR 92. 
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was “the memory of man runneth not to’ 


‘the contrary”. In theory the legal memory 
went back to the timeof King Richard I 
‘but in practice was not taken to cover 

“more than 20 years. .The possession or 
_ enjoyment played an important part in 
- prescription, but it did so not as bestow- 
ing the right bat as affording the pre- 
sumption of a lost grant from which the 
Tight was inferred. As difficulties were 
discovered in regard to the application 
of the doctrine of lost grant the Pre- 
scription Act of 1872 was passed in Eng- 
land. The position is made clear by 
Martin, B., in Mounsey v. Ismay (7), where 
-he observes : 

“It had been long established that the enjoy- 
ment of an easement as of right for 20 years 
was practically conclusive of a right from the 
reign of Richard the first, or, in other words, 8 
right by prescription (except proof was given of 
“an impossibility of the existence of the right) from 
that period. A very common mode of defeating 
‘such a right was proof of unity of possession 
. since the time of legal memory, To meet this the 
_grant ofa lost deed was invented, but in progress 
of time a difficulty arose in requiring a jury to 

‘find upon their oaths that a deed had been executed 
-` which everyone knew never existed, hence the 
Prescription Act.” 

That Act did not purport to take away 
any of the modes of claiming easements 
which had existed before it. 

It is on the analogy of the English 
Law that their Lordships of the Privy 
Council declared in Rajrup Koer v. Abdul 
Hossein (1) as also in Bhola Nath Nundi 
-v. Midnapere Zamindari (8) that the 
-Limitation was not exclusive and pro- 
hibitory. The case Kurupam Zamindar v. 
Merangi Zamindar (2) was a case of cus- 
tomary right which was held to have 
been acquired by 18 years’ possession up 
to 1871, that is before the Limitation Act 
-of 1877 came into force. Their Lordships 
of the Madras High Court following a 
‘previous ruling of that Oourt presumed 
‘the existence of a grant from 12 years’ 
user, and definitely excluded the case 
from the purview of the Limitation Act by 
. saying that the acquisition of the right 
was complete before that statute. The 
ease: Joy Prokash Singh v. Ameer Ali (6), 
is also governed by the same rule as it 
was decided in 1867. Rushi Bhiku v, Rushi 
Sheoram (3), was one of customary right. 
Phe Easements Act conceives of right of 
easement arising by modes other than 
prescription, such as a customary right, 


(7) (1865) 34 L J Ex, 52;3 H & O 486; 11 Jur. 
(wa) 141; 12L.T (vs) 27; 13WR 521; MORR 


567. 
(8) 3} 0 503. 


NOTIFIED AREA ÇOM., OKARA V. KIDAR NATA (LAH) 


15810 


or that arising on severance of a tenement. 
The right that is asserted here has nothing 
to do with custom, and the cases such 
as Rushi Bhiku v. Rushi Sheoram (3) and 
Eshan Chandra Samanta v, Nil Mont Singh 
(9), are not apposite. 

The cases in which the doctrine of lost 
grant was applied were either these in 
which the enjoyment was proved for more 
than 20 years or the rights were claimed 
on ground of custom. In Punja Kuvarji 
v. Bat Kuvar (10), Arzan v. Rakhal 
Chandra Roy (11), Rambhai Dabhat v. 
Fallabhai Jhaverbhai (4) and Bhabadeb 
Chatterjee v. Bhusan Chandra Mukherjee 
(5), the grant was presumed on the 
strength of enjoyment for more than 20 
years. 

It is therefore evident that the presump- 
tion of lost grant cannot be made in 
respect of such possession as cannot be 
characterised as immemorial, that is 
exceeding 20 years. it must, therefore, be 
held that the appellants’ possession did 
not mature into a prescriptive right. 

As to the right of way claimed by the 
defendants the lower Appellate Court’s 
finding is challenged cn the ground that 
there was misconception of evidence. 1 
am unable to find any misconception as 
contended. The finding is one of fact 
and must bind the appellants. 

The result is that the appeal is dis- 
missed with costs. OCcsts in the lower 
Court will be paid jas ordered by the 
lower Appellate Court. 

N. Appeal dismissed. 

(9) 35 O F51. 

(WI 6 B 20. 

(11) 10 Q 214, 


LAHORE HIGH COURT 
Letters Patent Appeal No. 11 of 1932 
February 20, 1935 
ADDISON AND Din Mouammao, JJ. 
NOTIFIED AREA COMMITTEE, OKARA 
—PLAINTIFE— APPELLANT 
VETSUS 
KIDAR NATH AND OTHERI—DEPANDANTS 
— RESPONDENTS 

Punjab Municipal Act (ITI of 1911), s. 383—Noti- 
fied Area Committee delegating power to Secretary 
by general resolution to institute suit—Act, if ultra 
vires —Action of Committee, if can be validated 
ratification—Civil Procedure Code (Act V of 1908), 
0, XXIX, r. 1—When comes into operation—W hether 
can be utilised to authorise unauthorised person to 
institute suit. 

A Notified Area Committee cannot delegate ita 
powers to its Secretary by a general resolution with- 
out reference taany particular case to institute civil 
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„suits on its behalf. The Committee is controlled by 
‘the statute and cannot exercise any function which 
it is nct authorized todo under the statute and as 
the Punjab Municipal Act does not empower it to do 
so, its action will be ultra vires, It being an illegal 
act it cannot be legalised subsequently as ratification 
is of no avail inthose cases where the original act 
“was ab initio illegal. 

Order XXIX, r.}, Oivil Procedure Code, merely 
defines the person who is authorised to sign or 
verify the pleadings on behalf of the corporation. 
lt, therefore, comes into operation only after the 
proceedings have been validly started and cannot be 
utilized to authorize an unauthorized person to in- 
stitute suits on behalf of the corporation. 


L. P. A. from a decree of Dalip Singh, J. 
dated January 12. 1932, and reported as 137, 
Ind. Oas. 253. 

Mr. R. L. Anand 2, for the Appellant. 

Mr. Badri Das, for the Respondents. 

Judgment.—This judgment will dis- 
pose of Letters Patent Appeals Nos. 11, 
12, 18, 14 and 15 of 1932. The sole 
point to be determined in these ap- 
peals is whetherthe Notified Area Com- 
mittee, Okara, could delegate its powers 
to its Secretary by a general resolution 
without reference to any particular case 
to institute civil suits on its behalf. A 
Single Bench of this Court has held that 
it could not, and we have no hesitation in 
endorsing this opinion. The only section 
inthe Municipal Act, that empowers the 
Committee to delegate its powers to its 
officers is s, 23 and this secticn makes 
no reference to the matter in question. 
‘The Committee is controlled by the statute 
and cannot exercise any function which 
it is not authorized to do under the statute. 
It is clear, therefore, that the action of the 
Committee was ultra vires. 

Counsel for the appellants relies on two 
decisions of this Court which have been 
given under s. 228, Municipal Act, but 
they cannot help him. In the explanation 
appended to that section, the Legislature 
has expressly empowered the Committee to 
authorise persons to make complaints 
without previous reference to the Commit- 
tee either generally or in particular cases. 
No such authority, however, is given in ths 
matter of the institution of civil suits. 
Such an authorization necessarily involves 
expenditure and no Committee is em- 
powered to issue in any manner a blank 
cheque in favour of «ny person to incur 
any expenditure he likes. The analogy of 
s. 228 rather goes against the appellants. 
Had the Legislature intended to invest 
the Committee with similar powers in re- 
gard to civil suits, as it has done in re- 
‘gard to criminal complaints, it would have 
Said so in clear terms, The absence of any 
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such provision, therefore, clearly shows 
that it did not intend to do so. 

Counsel further relies on the so-called 
subsequent ratification by the Committee 
of the act of its Secretary in instituting 
these suits, but here also he is mistaken. 
An illegal act cannot be legalised subse- 
quently. Ratification is of no avail in those 
cases where the original act was ab initio 
illegal. Ifthe original resolution, therefore, 
was ultra vires, an illegal act done under 
cover of it could not be made intra vires 
by a subsequent resolution of the same 
body. Similarly, O. XXIX, r. 1, Civil Pro- 
cedure Code, also does not help the appel- 
lant. It merely defines the person who is 
authorised to sign or verify the pleadings 
on behalf of the corporation (in this case’ 
the Committee), It, therefore, comes into 
operation only after the proceedings have 
been validly started and cannot be uti- 
lized to authorize an unauthorized person 
to institute suits on behalf of the cor- 
poration. We accordingly uphold the 
judgment and dismiss the appeal with 
costs. 


N. Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT 


Civil Revision Application No. 341-B 
of 1934 
July 16, 1935 
STAPLES, A. J. CO, 
CO-OPERATIVE SOCIETY CENTRAL 
BANK, DARYAPUR — APPLICANT 
VETSUS 

GANPAT AND ANOTHER — NON-APPLIOANTS 

Civil Procedure Code (Act V of 1908), s. 73 
O. XXI, r. 2— Rateable distributtion—Payment made 
to decree-holder between date of application for 
rateable distribution and date of actual distribution 
should be taken into account—Analogy with Pro- 
vincial Insolvency Act (V of 1920), pointed out. 

Application for execution must be made before 
the receipt of the asssts by the Court, and no 
decree-holder who has not made such an appli 
cation will be entitled to rateable distribution. 
But atthe same time, on general grounds, when 
rateable distribution is made, it should be made 
according to ths amount due to each decree-holder 
at the time the distributionis made; andany pay- 
ment or satisfaction to any decree-holder between 
the date of his application for execution and rateable 
distribution and the date of actual distribution should 
be taken into account. If such paymentis made, it is 
the duty of the decree-holder under O XXI, 7,2, to 
certify the payment,and when such payment is cer- 
tified, it must be taken into account at the 
time of the actual distribution of assets between 
the severel decree-holders. ° 

Held, that the analogy of the Insolvency Act, 
may be rightly applied in this because both 


~ 


“348 


rateable distribution under s, 73 of the Civil 
Procedure Code,and distribution of assets under 
the Provincial Insolvency Act are made on the 
same principle, {the assumption being that the assets 


. of the debtor are instfficient to meet all the 
. Claims against him and, therefore, the assets are 
` proportionately distributed among the various 


- glaims or decrees, 


decree-holders according to their 
Chokkalingam v. Muthuswamzi (1), 


creditors or 


- Bower vy, Hett (2) and Kern, Inre, Henry, Lid. v. 


Trustee (3), referred to, 
O. R. App. of the order of the Subor- 
dinate Judge, Second Class, Daryapur, 


` dated October 12, 1934. 


Mr. J. R. Mudholkar, for the Applicant. 

Messrs. D. W. Kathalay, and G. FV. 
Moharir, for the Non-Applicants. 

Order.—The applicant, the Co-opera- 
tive Society Central Bank, Daryapur, has 
made this application for revision of the 
order ofthe Subordinate Judge, Second 


_Olass, Daryapur, in execution, allowing 


5 


. the distribution was actually made. 


the Society rateable distribution according 
to theamount due to it at the time when 
It 


. appears that the Society had an award 
against the Co-operative Society of Lehe- 


gaon, of which the non- applicant Ganpat 
Kashiba was a member, for the amount of 
Rs, 4,357-7-9, and in execution of that 
award had two fields-belonging to Ganpat 
Kashiba sold by auction, one of which 
was purchased by the applicant Society 
and the other by a third party. Ad- 
mittedly befere the receipt of the assets 
in the executing Court applications for 
execution and rateable distribution were 
made by the other two non-applicants 
Devidas and Madangopal, who also had dec- 
rees against the judgment-debtor, After 
the applications forrateable distributicn, 
but before actual distribution of the assets, 
the applicant received sume payments in sa- 
tisfaction of the decree or award. The appli- 
cant claimed, however, that it was entitled 


—torateable distribution excluding these pay- 


ments, i.e.,theSociely should get rate- 
able distribution according to the amount 
due at thetimethe assets were received by 
the Court and not according to the amount 


due when the distribution was actually 
effected. The Executing Court, however, 


rejected that contention and allowed rate- 


‘able distribution according to 


the actual 
amount due to each decree-holder -on 
October 13, 1934, when the order for distri- 
bution. was passed. 

The argument put forward by the learn- 


ed Counsel forthe applicant was that, as 
-in s. 73 of the. Civil Procedure Code, it 18 


_only be allowed where 


jaid down that rateable distribution can 
more persons 
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than one have before the receipt of assets 
made an application for execution of 
their decrees, therefore, the important 
date is the date of receipt of assets, 
and that the distribution should be 
effected according to the amount due to 
each of the several decree-holders, who 
have made applications for execution, on 
that date. Admittedly, however, there is 
no authority for this contention. Jt is 
true that applications for execution must 
be made before the receipt of the assets 
by the Court, and no decree-holder who 
has not made such-an application will be 
entitled to rateable distribution. 
At the same time on general 
grounds when rateable distribution is made, 


-it should be madd according to the amount 


due to each decree-holder at the time the 
distribution is made; and any payment 


or satisfaction to any decree-holder between 


the date of his application for execution 
andrateable distribution and the date of 
actual distribution should be taken into 
account. The case is not one that is 
likely to. occur frequently, because where 
there are several decrees against a judg- 
ment-debtor and executions have been 
taken out, it is unlikely that he will make 
any payment to any oi the decree- 
holders out of Court during the execution 
proceedings; but, at the same time, should 
such payment be made, it is the duty of 
the decree-holder under O. XXI, r. 2, to 
certify the payment, and when such pay- 
ment is certified it must be taken into 
account at the timeof the actual distri- 
bution of assets between the several decree- 
holders. 

This isthe view taken in Chokkalingam 
v. Muthuswami (3). Although there is no 
direct authority inthe matter, I am of 
opinion that the analogy of the Insolvency 
Act may be rightly applied, because both 
rateable distribution under s. 73 of the 
Civil Procedure Code, and distribution of 
assets under the Provincial Insolvency 
Act are made onthe same principle, the 
assumption being that the assets of the 
debtor are insufficient to meet all the 
claims against him and, therefore, the 
assets are proportionately distributed 
among the various creditors or decree- 
holders according to their claims or dec- 
rees. In each case, the policy is to 
secure an even distribution of the debtor's 
estate among the creditors. Under s. 51 


(1) A I RI93t Mad, 426; 151 Ind. Oas. 170; 7 RM 
A re MWN 532;66MLJ 699;39L W 768; 
58 M 59, 


1935 
(1) of the Provincial Insolvency Act, no 
Creditor can get the benefit of an execu- 
tion against the Receiver except in respect 
of assets realised in the course of execution 
or by sale or otherwise beforethe date 
of the admission ofthe petition, 12. e., NO 
scheduled creditor can get the benefit of 
an execution after the order of adjudica- 
tion, and atthe same time claim rate- 
able distribution of the assets. The 
English Law of Bankruptcy is the same, 
and I would referto Bower v. Hett (2) and 
Kern, In re; Henry, Ltd. v. Trustee (3). Under 
s. 73 of the Gode the date of receipt of 
assets by the Court may he taken as 
corresponding to the date of the order of 
adjudication inthe Insolvency Court; and 
although; a decree-holder is not debarred 
under the Civil Procedure Code, from re- 
ceiving satisfaction or part satisfaction of 
his decree from his judgment-debtor after 
the date of the receipt of assets by the 
Court, as acreditor is debarred from execut- 
ing his decree by s. 951 ofthe Provincial 
Insolvency Act, still onthe same princi- 
ple, if he does obtain full or part satisfac- 
tion of his decree after such date, that 
satisfaction must be taken into account, 
and he cannot claimrateable distribu- 
tionas if it had not taken place; if he 
were allowed to doso, he would certainly 
be taking an undue advantage over the 
other decree-holders entitled to rateable 
distribution. ; 

I, therefore, uphold the order ofthe lower 
Court and dismiss this application for re- 
vision, All costs will be paid by the 
applicant. I fix Pleader’s fees at Rs. 29. 


N. Application dismiseed, 
(2) (1895)2 Q B 337;64 LJ QB 772; lå R 710; 


73 LT 176; 44W R 4. 
Re (1932) 1 Ch. D 555; (193!) B & O R 150; 146 L 
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LAHORE HIGH COURT 
Civil Reference No. 4 of 1935 
February 26, 1999 
ADDISON AND DIN MOHAMMAD, JJ. 
Messrs. AMIR SINGH-SHER SINGH— 
ASSESSEES—PETITIONERS 


Versus 
COMMISSIONER or I[MCOME-TAX, 
PUNJ AB— RESPONDENT. 

Income Tax Act (XI of 1922), s. 34—'Escaped 
assessment’, meaning of — S:ope of the expression— 
Whether confined to cases which have not come to notice 
of Income Tax Officer at all—S. 34, if empowers him to 
revise assessment already made. 

The words “for any reason” placed before the ex- 
pression “escaped assessment’ in 8, 34, Income Tax 
Act, clearly indicatethat the legislature intended to 
include all those cases which either resulted from 
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mere inadvertence or from conscious misapprehen- 
sion of the proper situation. There is no justification 
for confining the meaning of the word ‘escape’ to 
those cases only which hive not come to the nolice 
of the Income-tax Officer at all and excluding thosa 
cases wherehe has applied his mind but on ace un: 
ofan error of judgment has set any part ofthe 
income free from assessment. The idea conveyed by 
the words “for any reason” isso wide as to makeit 
impossible not to include any caseof non-assessment 
to whichever cause it may be due. 

Section 34 Income Tax Act, empowers an Incom-. 
tax Officer torevise the assessment already made 
and to assess a sum which has not been assessed by 
his predecessor on account of the wrong application 
of the Act. [p.¢52,col lJ] | 

In re The Anglo-Persian Oil, India Ltd (10) fol- 
lowed. 

[Case-law discussed. | 

©. Ref. from reference of the Cəm- 
missioner of the JIncome-tax Punjab, 
North-West Frontier, & Delhi Provinces, 
Lahore, dated December 21, 1934, 

Mr. Harish Chandra, for the Petitioners. 

Messrs. J. N. Aggarwal and J. L, 
Kapur, for the Respondent. 

Din Mohammad, J.—This is a refer- 
ence under s. 66, Income Tax Act. The ques- 
tion of law has been formulated by the 
Commissioner of Income-tax as follows: 

“A business loss of Rs. 55,488 {inclusive of an 
alleged bad debt deduction Is. 40,896) having 
been determined in an initial assessment and set 
off therein under s. 24 of the Act against charge- 
able income: whether in proceedings unders. 34 
of the Act, the Income Tax Officer could validly 
determine such loss as Rs. 17,126 only (by way 
of reducing the admissible ‘bad debt’ deduction to 
Rs. 2,584} and raise tax upon the balance of in- 
come after setting off under s. 24 the reduced loss 
thus determined?” 


Translated in plain language, it means 
whether an Income-tax Officer can under 
s. 34, Income Tax Act, re-open the assess-« 
ment made by the predecessor, and assess 
the deductions allowed by the latter to 
income-tax on the ground that they were 
not permissible under the law. The 
answer to this question depends upon the 
interpretation which can be placed upon 
the words “escaped assessment,” used in 
s. 34. These words have been differently 
interpreted by different Courts in India 
and the point, therefore, is not free from 
difficulty. 

In Kishen Kishore v. Commissioner of 
Income-tax (1), a Division Bench of this 
Court has laid down that the expression 
“escaped,” as used in the section, connotes 
failure by the Taxing Authority to tax 
the income owing to accidental or deliberate 
omission by the assessee to declare it. or 
to some similar circumstances. In the 
opinion of the learned Judges, it does 


(1) 141 Ind. Oas. 415; A I R 1933 Lah, 284. 
255; 34P L R 560, ; lt Lah, 
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not include cases where the Income is 
known or disclosed to the income-tax 
Authority and has been the subject of 
assessment, which has however been set 
aside by superior authority owing to 
some mistake in procedure or to the in- 
come being treated in a wrong catégory. 
In In re Burn & Co. (2), a Special 
Bench of the Oalcutta High Court has 
remarked at p. 140* of the report as 


follows: 

“The Commissioner seems not to have appreciated 
that the expression ‘escaped assessment’ is not the 
same as ‘escaped from’ assessment and that, upon 
the assumption that there was at one time an 
assessment of the income of Messrs. Burn & 
Co. at the proper time, it would scarcely be right 
to say that they escaped assessment in respect of 
that income at a later period.” 


In Rajendranath Mukherji v. Commis- 
sioner of Income-tax, Bengal (3), their 
Lordships of the Privy Council observed 


as follows : 

“The appellants, however, submit that this is 
& case of income escaping assessment within 
the meaning of s. 34. Assessment, they argue, is 
a- definite act, indeed the most critical act in the 
process of taxation. If an assessment is not made 
on income within the tax year, then that income, 
they submit, has escaped assessment within that 
year, and can be subsequently assessed only under 
g. 34 with its time limitation. This involves read- 
ing the expression ‘has escaped assessment’ as 
equivalent to ‘has not been assessed’. Their Lord- 
ships cannot assent to this reading. It gives too 
marrow a meaning to the word ‘assessment’ and too 
wide a meaning to the word ‘escaped’. That the 
word ‘assessment’ is not confined in the statute to 
the definite act of making an order of assessment 
appears from s, 66 which refers to‘the course of 
any assessmeut,’ To say that the income of Burn 
& Oo. which in January, 1928, was returned for 
assessment and which was accepted as correctly 
returned, though it was erroneously included in 
the assessment of Martin & Co. has ‘escaped’ as- 
sessment in 1927-28 seems to their Lordships an 
inadmissible reading.” 

In In the matter of Kashi Nath Bagla 
(4), a -Division Bench of the Allahabad 


High Court observed : 

“ Accordingly in a proceeding under s. 34 the 
Income-tax Officer and after him the Assistant 
Commissioner only deal with extra income which 
has not been assessed to income-tax. No jurisdic- 
tion is given to either of these officers by s 34 
to make a new assessment for the purpose of taxing 
the whole of that assessment under the Income Tax 
Act.” 

In In re Chotay Lal (5), this question 

(2) 150 Ind. Cas, 404; A IR 1934 Cal. 515; 61 O 132; 
38 O W N 204; 6 R O 853 

(3) 147 Ind. Cas. 663; A I R 1934 PC 30;61 I A 10; 
61. O 285; 6 R P O68;11 O W N 236; 66M L J 121; 
(1934) M W N 175; 39 L W 266; 36 Bom, L R 267; 38 
OW N 319; 59 OL J 334 (P 0). 

(4) 136 Ind, Oas. 575; A 1 R 1932 All. J; (1931) A L 
J 878; Ind. Rul. (1932) All. 223. 

(5) 137 Ind. Cas. 77; A I R 1932 All, 83; (1931) A L 
J 1109; Ind. Rul. (1932) All. 268. 


“Page of 61 Oal,—[Ea.] 
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was again considered by a Division Bench 
of the Allahabad High Court and the. 
learned Judges remarked: 

“If we apply the meaning of the words ‘assess’ 
and ‘assessment’ which has been applied to s. 23, 
we shall find that no portion of the income of L. 
Chhotay Lal has escaped assessment within the 
meaning of s, 34, Income Tax Act. In other words, 
it cannot be said that any portion of the income 


of L. Chhotay Lal was not discovered as income 
liable to be taxed.” 


In Jesa Ram v. Commissioner of In- 
come-tax (6) as well as in Ganesh Das 
v. Commissioner of Income-tax (T), s. 34 
was referred to but not exhaustively dis- 
cussed. In the latter judgment, the Com- 
missioner stated that s. 34 applied only 
to income, profits ‘or gains that have escaped 
assessment and in this case the income 
to be assessed did not escape assessment 
in the year in question. All that had 
occurred was that it bad been assessed in 
the hands of an assessee to whom it was 
subsequently found not to belong. The 
learned Judges observed that this argu- 
ment did not appear to them to be sound. 
and that the income had escaped assess- 
ment so far as the person who received’ 
it was concerned. They further remarked 
that whatever may be the reason for the. 
Income-tax Officer’s failure to assess the 
income within the period prescribed by law, 
he was not competent to assess it after’ 
the expiration of that period of limitation. 
These remarks would evidently show that 
the learned Judges were not prepared to: 
restrict the meaning that could be placed 
on the word “escaped.” 

In In re Commissioner of Income-tax’ 
v. U Lu Nyo (8), a Special Bench of thei 
Rangoon High Court considered the ap- 
plicability of s. 34 and although almost. 
all the authorities relating to the point in 
dispute were cited before them, the learned: 
Judges without referring to any of these 
authorities held that the Income-tax Officer 
had no jurisdiction to revise the assess- 
ment for the previous year which was 
completed and had become final. They 
also expressed their opinion that the as- 
sessment which he made was not under 
s. ðf but was an attempt. by one Income- 
tax Officer to go behind and revise the 
assessment made by the Income-tax Officer 
in the previous year merely because he 
disagreed with his predecessor as to the. 


(6) 101 Ind. Cas, 139; A I R 1927 Lah, 481; 8 Lah. 
347; 28 PLR 212, 
A I R1927 Lah, 248; 8 Lah, 


(7) 10) Ind. Cas, 675; 
oo4, 3 
(8) 146 Ind. Cas. 300; A I R 1933 Rang, 350; 12 Ro 
` l { 


118; 6 R Rang. 88 (S B). 
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umount of the assessable income, which, 
n their opinion, he has no jurisdiction 
todo. As against this, we find that the 
same question came before a Special 
Bench of that Court in Commissioner of 
Income-tax, Burma v. N. N. Burjorjee (9) and 
there it was laid down, that s. 34 was 
applicable to cases in which either no 
assessment at all had been made upon 
the person who received the income, profits 
or gains liable to assessment, or where 
an assessment had been made in the 
course of the year, but some portion of 
the income, profits or gains of such as- 
sessee for sume reason or other had nct been 
included in the order of assessment. It 
was expressly remarked in that judgment 
that such inccme was inccme which had 
“escaped assessment’ in the year, and fell 
within the ambit of s. 34 of the Act. 
Jt may be mentioned here that two out 
of the three Judges composing the Special 
Bench on both these occasions were the 
same. In In re The Anglo-Persian Oil 
Co. India, Lid. (19) a Division Bench of 
the Calcutta High Court composed of 
Rankin, C. J. and Buckland, J., had an 
opportunity to consider this matter. Rankin, 
O. J., who delivered the judgment, observed 
as follows: 

“I see no way of holding that s. 34 is inappli- 
cable to put right en assessment, by which a 
- deduction has-been improperly allowed. Such a 
case is, in my opinion, a case of income eecaping 
assessment not the whole income of the assessee 
but a part of it escaping assessment, and there is 
nothing in s. 34, which limits it to cases of non- 
disclosure by the assessee, or discovery of new 
matter by the Income-tax Authorities or inadvertence 


as distinguished from erroneous deliberations on 
the part of these authorities.” 


This judgment was based on Commis- 
sioner of Income-tax v. Krishna Chandra 
Ganapati (11). In that case Sir Murray 
Coutts-Trotter, O. J. in agreement with 
Beasley, J. remarked as below: 

“Ib is said that ‘escaped assessment’ must mean 
not that the question has been considered and 
decided in favour of the assessee, but that the 
Income-tax Officer has cmitted to consider the ques- 
tion at all or was unaware of the existence of the 
property now sovght to be taxed and, therefore, 
passed it over and that it does not apply to cases 
where the Income-tax Officer on consideration came 
to the conclusion, exbypothesi an erroneous con- 
clusion, that the property in question was not 
assessable. It seems to me that that construction 
is forbidden by the alternative case put in the 
section ; 


(9) 131 Ind, Cas. 507; AIR 1931 Rang. 101; 9 R 161; 
Ind. Rul. (1931) Rang. 139. 

(10) 149 Ind. Cas, 919: A I R 1933 Cal. 777; 60 O 
£40; 37 O W N 430;6 R 0658. 

(11) 91 Ind. Cas, 94C; A I R 1926 Mad. 287; 49 M 
22:2 LW 822; SOM L J 63, 
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‘Where tbe income , . bas cen 


assessed ab too low a rate,’ 

that cannot be a matter of mere inadvertence, that 
must refer to a deliberate assessment made by the 
Income-tax Officer in the preceaing year with 
knowledge of the facts and circumstances. It ap- 
pears to me that a similar view must be taken 
of the previous words ‘escaped assessment’ and that 
it applies to cases where the Income-tax Officer has 
deliberately adopted an erroneous construction of 
the act just as much as toa case where the officer 
has not considered the matter at all, but simply 
omitted the assessable property from his view and 
from his assessment." 

in 1826 the 


We also find that when 
question of the interpretation of s. 34 
came before a Special Bench of the 
same High Court composed of Sir Murray 
Coutts-Trotter, C. J., Krishnan and Beasley, 
JJ., two of whom, as stated above, were 
responsible for the decision reported in 
Commissioner of Income-tax v. Krishna 
Chandra Ganapati (11) the learned Judges 
decided that an assessment already made 
under 8. 23 (4) could be re-opened by 
the Invome-tax Officer under s. 54 on 
the sole ground that there had been an 
under-assessment in respect of particular 
sources of income: Commissioner of Incomes 
tax v. Sundaresa Iyer (12), It may be 
mentioned that in this case the judgment 
recorded by the learned Judges does not 
discuss the question involved or the an- 
thorities applicable thereto, but merely 
records the opinion of the learned Judges 
on the facts stated by the Commissioner. 

In this state of affairs we must fall 
back upon the language of the section 
itself and try to place upon the plain 
words of the section the interpretation 
which they can reasonably admit. The 
word “escape,” as defined in Murray's 
Dictionary means: (1) to get off safe- 
ly when pursued or imperilled; to ayoid 
capture, punishment or any threatened 
evil; (2)to get clear away from (pursuit 
or a pursuer); to elude (a person’s grasp); 
to succeed in avoiding (anything painful 
or unwelcome); (3) to elude (observation, 


search, etc.); to elude the notice of (2 
person).. 
It will appear, therefore, that this 


word is susceptible of more interpreta- 
tions than one. It may either connote the 
idea of elusion or the idea of avoidance 
without reference to elusion. We have 
therefore, to see whether there is anything 
in the section itself which would help us 
in determining what it signifies there, 
Fortunately, the legislature has used some 
words in the beginning of: the section 


which make our task easy. The 
(12) (1926) 2 IT 0173, 4 wors 
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“for any reason” placed before the ex- 
pression ‘escaped assessment” clearly 
indicate that the legislature intended to 
include all those cases which either re- 
sulted from mere inadvertence or from 
conscious misapprehension of the proper 
situation. From the perusal of the judg- 
ments cited above which restrict the 
meaning of the word “escape” if appears 
that the significance of these words has 
not been duly considered. To us, in the 
presence of these words, there appears to 
be no justification for confining the meaning 
of the word “escape” to those cases only 
which have not come to the notice of the 
Income-tax Officer at all and excluding 
those cases where he has applied his mind 
but on account of an error of judgment 
has set any part of the income free from 
assessment, The idea conveyed by the 
words “for any reason” is so wide as to 
make it impossible not to include any 
case of non-assessment to whichever cause 
it may Le due, We may remark, that 
the intention of the legislature was to 
shape s. 34 on the model of s. 125 of 
fhe English Act, which was very exten- 
sive in its scope and covered all such 
cases as we propose to do. In respecl- 
ful agreement, therefore, with In re The 
Anglo-Persian Oil Co., India, Lid (10), 
we have no hesitation in holding that 
g. 34 empowers an Income-tax Officer to 
revise the assessment already made and 
to assess a sum which has not been as- 
sessed by his predecessor on account of 
the wrong application of the Act. Our 
answer to the question referred, will be 
in the afirmative. 
N. Question answered. 


“AMOLAR BAM-DWARAKA DAB D, 
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LAHORE HIGH COURT 
Miscellaneous Second Civil Appeal 
No. 1503 of 1933 . 
June 15, 1934 
Ranai Lau, J. 
Firm AMOLAK RAM-DWARKA DAS— 
JuUDGMENT-DEBTORS—APPELLANTS 
versus 
ru RODA MAL-RAMSARN DAS— 
DECREE-HOLD2R—RESPON DENTS 
Civil Procedure Code (Act V of 1908), O. XXI, 
y. (1) (a) (b)—Right of judgment-debtor to choose 
between (a) and (b) in absence of special direction— 
Deposit—Amount to be deposited on a particular date 
—dJ udgment- debtor prevented from doing sodue to 
vacation— Deposit on re-opening day—Propriety of — 
Limitation Act (IX of 1908),s. 4, if applies. 
In the absence of a special direction, the judgment- 
Hebtor is entitled to choose between cls, (a) and (b) 


RODA MAL-RAMSARN DAS (LAH) 


of O. XXI, r. 1, Civil Procedure Code. It makes no 
difference that the decree is a compromise 
Sankaran Unni v. Raman (1) and Dhanu Singh v. 
Kesho Prasad (2), referred to. 

Where parties are prevented from doing a thing 
in Court on a particular day, not by any act of 
their own, but by the act of the Court itself, they are 
entitled to do itat the first subsequent opportunity. 
Consequently if the judgment-debtors are entitled to 
pay the money into Court on a certain date but 
they are prevented from doing it dne to the vacation 


of the Court, they are within their rights if they . 


make the deposit onthe re-opening of the Court. 
Dhanu Singh v. Kesho Prasad (2) and Sambasiva 
Chari v. Ramaswami Reddi (3), relied on, 


Misc. S. C. A. from an order of the Addi- | 


tional District Judge, Amritsar, dated 
August 30, 1933. 

Mr. Achhru Ram, for the Appellants. 

Mr. Badri Das, for the Respondents. 

Judgment.—tIn a suit for the recovery 
of Re, 1,236-7-6 a compromise was effected. 
between the parties, and in accordance 
therewith a decree was passed tothe effect 
that the defendants shall pay Rs. 500 within 
four months from the date of the decree in 
full satisfaction of the claim and in case 
of default, the whole amount of the claim 
shall become payable. The decree was 
drawn up in the usual form of a money 
decree, The period of four months expired 
on September 9, 1932, when the Court was 
closed. The judgment-debtors deposited 
the amount in Court on October 1, 1932, 
when the Court re-opened after 


applied for recovery of the entire amount 
of the claim, The first Court rejected 
the decree-holder's application, 


clusion that a default had been made, 


because the payment was made after the~- 


expiry of four months. The judgment- 
debtors have appealed to this Court. 

Now, O. XXI, r. 1, Civil Procedure Code, 
lays down that all money payable under 
a decrée shall be paid as follows, namely: 


“(a) into the Court whose duty it is to execute the .. 
decree; or (b) out of Court to the decree-holder, or (e). 


otherwise as the Court which made the decree 


directs.” 


The learned District Judge was of opin- 
ion that cl. (c) applied to this case, because 
the decrce directed that the payment was 
to be made to the plaintiffs. The decree, 
as I have already stated was in the ordinary 


form of a money decree and did not purport , 
to make a special direction in regard to the © 
Tt is well established . 


mode of payment. 
that in the absence of a special direction, 
the judgment-debtor is entitled to choose 
} stween (a) and (b); vide Sankaran Unni 


atc. 


decree. . 


the vaca-. « 
tion. The decree-holders contended that ; 
default in payment had been made and 


but the - 
learned District Judge came to the con- | 


hd 
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v. Raman (1) and Dhanusingh v. Kesho 
Prasad (2). It makes no difference that the 
decree was a compromise decree. 

The learned Counsel for the respondents 
urged that there is no provision of law 
under which the period of four months 
could be extended. Itis true that neither 
s. 10, General Clauses Act, nor s. 4, Limita- 
tion Act, applies in terms to the present 
case, but there is a general principle of law 
that where parties are prevented from doing 
a thing in Court on a particular day, not 


by any act of their own, but by the act of - 


the Court itself, they are entitled to do it 
at the first subsequent opportunity. If the 
judgment-debtors in this case were entitled 
to pay the money into Oourt, they were 
certainly prevented from doing it on Sep- 
tember 9, 1932, when the period of four 
‘months expired. They were, therefore, 
within their rights in making the deposit 
on the re-opening of the Court after vaca- 
tion: vide, Sambasiva Chari v. Ramaswami 
Reddi (3). It was also remarked in Dhanu- 
singh v. Kesho Prasad (2),ihat the Court 
could not by being closea shorten the time 
allowed by the decree. 

L therefore acsent the appeal, set aside 
the order passed by the learned District 
Judge, and restore thatof the Executing 
Court. Appellants’ costs will be paid by 
the respondents. 

N, Appeal accepted. 

(1) 87 Ind. Oas. 5.0, A T R 1995 Mad 743;48 ML J 
596; 21L W 469; (19:4) M W N 564, 
nae Ind. Cas 388; A I R 1923 Nag, 246; 19 N L 


(3) 22 M 179. 


NAGPUR JUDICIAL COMMIS- 
= SIONER’S COURT 
Civil Revision No. 199-B of 1 934 
July 27, 1235 
STAPLES, A. J. Q. 

-PRAGJI LILADHAR, Firm or BOMBAY 
BY OWNER THACKERSI PRAGJI BHATE 
oF BOMBA Y—Appe.LioanT 
Versus 
PRALHAD MADHO PATIL AND ANOTBER 
— NON-APPLICANTS 

Civil Procedure Code (Act V of 1908), O. XXI, r. 58 
(1) proviso, O. XXXVIII, r. 8—Proviso to O. XXI, 
r. 58 (1), if applies to case of objections made to 
attachments before judgment—Claim not made 
until after application for execution—Whether 
“designedly or unnecessarily delayed’ —Attachment 
before judgment—Efectof. 

The proviso to O. XXI, r. 58 (1), Civil Pro- 
cedure Oode, applies to cases of objections made 
to attachments before judgment but a claim, which 
is not preferred either until after the decree or 


158—45 & 46 
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until after the application for execution is made, 
cannot be said to be a claim that is “designedly or 
unnecessarily delayed” within the meaning of that 
proviso, 

Although claims to property attached before 
judgment should be investigated, if made, according 
to the procedure laid down by O. KAL, r. 28, 16 
does not follow that a person who has a claim to 
such property is bound to make an objection 
before the decree. An attachment before judgment, 
although according to the provisions of O. XXXVIII, 
r. 11, it enures for the benelit of the plaintiff, if 
he subsequently obtains a decree, upon his making 
an application for executicn, is, up till the decree, 
only an attachment, and the pleintiff cannot take 
any further steps aguinst the property, It is 
further not certain that the plaintiff will obtain a 
decree, and, if his suit is Qismi-sed, the attach- 
ment would also be discharyed ti 13 not, there- . 
fore, necessary for any person wao bas claim to 
property attached before judgment to prefer 4 
claim, though he may do so if he wishes under 
the provisions of O. XXXVIII, r. 8. His failure to 
do so, however, cannot amount to any nezligence or 
justify his subsequent claim being dismissed under the 
proviso to O. XXI, x.58 (1). The question oi the 
delay of any objector in bringing forwar! a claim 
should be decided with reference to the date of 
the decree, or rather the date cf the application 
for execution made by the decree-holder and it is 
only according to that d.uto thai tue conditions laid 
d-wn in the proviso to O. XN! or. S8(1), tbould be 
aeetded, Basiram Mali v Kellya,ant Debi (3), 
reheaon. Ganapati v. Mahaaco (2), applied. Nawal 
Kishore v. Khiyalt Ram °, Dett Das v. Maharaj 
Rup Chand (4), and Mallikharjune Prasad Naidu v. 
siatlagallt Virayya (5), distinguished, 

Application for revision ci the order of 
the Additional District Judge, Yeotmal, 
dated June 30, 1934, in Miscellaneous Case 
No. 2 of 1934, in Civil Suit No. 28 of 1932, 
dated September 1, 1933. 

Mi. T. J, Kedar, for the Applicant. 

Mr. T. L. Sheode, for the Non-Applicant. 

Order.—The question to be decided in 
this application is whether the proviso 
to O. XXI, r. 98 (1), applics to cases of 
objections made to ettachments before 
judgment: or, more properly, whether such 
a claim should be considered to be unduly 
delayed if it is not preferred until after 
the decree in the suit, in which attachment 
before judgment wes made. Under 
O. XXXVIII, r. 8, itis lalu down that in- 
vestigations of claim preferred to property 
attached before judgment should be made 
as if the claims had keen pielferred under 
O. XXI, r, 58. It would follow that the 
proviso to O. XXI, r. 58 (;), would apply 
to investigations of such claims, but it 
does not follow thai a claim, which is not 
preferred either until afier the decree 
or until after the applicativa for execution 
is made, is a claim that is “designedly 
or unnecessarily delayed". within the 
meaning of that proviso. 


In the present case a suit was filed by 
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the first non-applicant Prahlad against the 
second non-applicant Bhagchand, Civil Suit 
No. 2¥ of 1932, in the Court of the Addi- 
‘tional District Judge, Yeotmal, and in 
thi. 1 suit the plaint wes presented on the 
July 11, 1932, An application for attach- 
ment before judgment was made on the 
July 20, and an ex parte order was passed 
on that date, the property actually being 
attached on the August 22, On September 
1, 1933 a simple money decree was passed 
by consent of parties in terms of a com- 
promise for Rs. 2,33,291-2-0. On August 11, 
1932, i.e, after the order for attachment 
before judgment had been passed, but be- 
fore the property was attached, Bhagchand 
executed a registered mortgage in favour 
of the applicant, and on January 18, 1934, 
he made an application under O. XXI, 
r. 62, thatthe attachment should continue 
subject to his mortgage. A preliminary 
objection, however, was raised by the 
non-applicant decree-holder Prahlad that 
the cbjection was filed toc late, and the 
Additional] District Judge accepted that 
contention and dismissed the objection. 
The present application is fcr revision of 
that order. 


It seems to me clear that the order of the 
Additional District Judge is wrong and 
' cannot be upheld. I would first point out 
that the Judge has not made any inquiry, 
“and simply because he was “inclined to 
reject the objection as filed too late” he did 
so, It is hardly necessary for me to point 
out that the judge’s inclination is no 
ground for any decision. Apart from this, 
however, I am of opinion that, although 
claims to property attached ‘before judg- 
ment should be investigated, if made, ac- 
cording to the procedure laid down by 
O. XXI, r. 58, it does not follow that a 
person who has a claim to such property is 
bound to make an objection before the 
decree. Thisis the view taken in Basiram 
Mali v. Kattyayani Debi (1). It is only 
necessary to point out that an attachment 
before judgment, although according to 
the provisions of O. XXXVIII, r. 11, it 
enures for the benefit of the plaintiff, if 
he subsequently obtains a decree, upon his 
making an application for the execution, 
is, up till the decree, only an attachment, 
and the plaintiff cannot take any further 
steps against the property. It is further 
no; certain that the plaintiff will obtain a de- 
cree, and, if ‘his suit is dismissed, the attach- 
ment would also be discharged. It is not 


(4) 88.0 448; 10 Ind, Oas, 305; 15 OW N 795, 
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therefore necessary for any person who has 
a claim to property attached before judg- 
ment to prefer a claim, though he may 
do so if be wishes under the provisions 
of O. XXXVI r. 8. His failure todo 80, 
however, cannot, I would hold, amount 
to any negligence or justify his subse- 
quent claim being dismissed under the 
proviso to O. XXI, rule 58 (1). An attach- 
ment before judgment does not absolve 
a decree-holder who has attached the pro- 
perty from making an application for 
execution: all that O. XXXVIII r. l1, says 
is that, when the plaintiff has obtained a 
decree and applies for execution after 
the decree, it shall not be necessary for 
him to re-attach the property, and the 
previous attachment therefore enures for 
his benefit. The importance of this, how- 
ever, is that the question of the delay of 


any objector in bringing forward a claim. 


should be decided with reference to the 
date of the decree, or rather the date of 
the application for execulion made by 
the decree-holaer and it is only according 
to that date that the conditions laid down 
in the proviso to O. XXi,r. 58 (1), should 
be decided. I would refer in this connec- 
tion to Ganapati v. Mahadeo (2) and would 
point out that the remarks in that case 
though made with reference to O. XXI, 
r. 57, will apply with equal force to the 
present case, l'he cases cited by the learned 
Counsel for the applicant, Nawal Kishore 
v. Khiyali Ram (3), Debt Das v. Maharaj 
Rup Chand (4), and Mallikarjuna Prasad 
Naidu v. Matlapalli Virayya (5), have 
no application to the present case; all 
that those cases have decided is that, ifa 
claim has been preferred and dismissed, 
then the provisions of O. XXI, r. 63, will 
apply; but that surely ıs no ground for 
holding that a person, who has any claim 


to property attached before judgment, is: 


bound te preter his claim before the decree, 
or that a claim made by him under the 
provisions of O. XXI, r. 58, within a rea- 


sonable time after the decree and the ap-' 


plication for execution, should be consider- 
ed to have been unnecessarily delayed 
and dismissed under the proviso to O. XXI, 
r. 58 (1). 

1 do not propose to go into the facts 
of the case as it must now go down fora 


(2) 17 N L R121; 63 Ind, Cas, 712. 


(3) 11 L 369; 120 Ind. Oae. 679; A I R 1929 Lah. 


865; 11 L L J 452; Ind. Rul. (1980) Lah. 135. 

(4) 49 A 903; 102 Ind, Cas. 792; 25 AL J 609; AIR 
1927 All. 593. 

(5) 41 M 549; 47 Ind. Oas. 1000; 24M L T 134; 3 
ML J 2381; 8L W 197; (1918)M W N 699 (F B). 
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reconsideration by the lower Court and a 
decision upon merits. I would only point 
out that the decree was passed, as nected 
above, on the September 1, 1933, whilst the 
` application under O. XXI, r. 62 was made 
on January 18, 1934. No application for 
execution is before me, nor, did the 
learned Counsel for the non-applicants 
. state when such an application, 1f 
any,- had been made. This is a matter, 
however, that must be inquired into by 
the Oourt, which will now re-admit the 
application of the applicant under O. XXI, 
r. 62, and decide it with advertance to 
the above remarks. Costs of this 
application will be borne by the non- 
applicants. I fix Pleader’s fees at Rs. 19. 
N. Appeal allowed. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Oivil Revision No. 507 of 1934 
May 27, 1935 
Mir AHMAD, A. J. C. 
Haji AHMAD DIN -PETITIONER 


versus 
GOK AL CHAND AND OTHERS — OPPOSITE 
PARTIES - 


Decree — Ex parte decree onsubstituted service — 
Application to set aside — Applicant must be given 
chance to prove that he hasnot been served according 
o law—Civil Procedure Code (Act V of 1808), O. V, 
r, 2 (2). 

The fact that sarvice substituted by order of Court 
has been declared under O. V,r. 20 (2), Oivil Proce- 
dure Code tobeas effectual as if it had been made 
onthe defendant personally does not necessarily 
mean that the first part of Art. 164, Limitation Act 
covers the application to set aside decrees which 
follow such service. The words “or where the 
summons was not duly served” clearly connotes an 
inquiry into the due service of the summons which 
can only be found out by giving a chance to the 
petitioner to prove that he has not been served ac- 
cording to law. Ram Bharose v Ganga Streh (1), 
Gynammal v. Abdul Hussain (2) and Kedar Mull v, 
Wazifulinessa (3), relied on, 


L. Diwan Chand, for the Petitioner. 


Ch. Jai Krishan, for the Opposite 
Parties. 
Order.—On November 5, 1911, a com- 


promise was arrived at between Gokal Chand 
Karam Chand on one side and Ahmad Din on 
the other with regard to a piece of land 
measuring 357 square feet situated in the 
Mansehra village. The parties to the com- 
promise agreed to own the site in equal 
shares and to get it partitioned whenever 
it was considered desirable. On Novem- 
ber 3, 1923, Gokal Chand filed a suit against 
Ahmad Din for possession by partition of 
1} marlas of land situated in Mansehra 
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and he based. his title to the area oa the 


. compromise referred to above. Summons 


was issued for the defendant for Novem- 
ber 13, 1923. The report of the processe 
server dated November 12, 1923, runs as 
under : 

“Haji Ahmad Din, defendant, is not present at 
his house, He has gone to ripur. It is not 
known when he will return. His door is open and 
he has got male children in his house”. 


This report was not supported by an 
affidavit, The order of the Court on 
November 13, 1923, was as follows: 

“The summons have not been served on the defend- 


ant. Fresh summons should be issued for Novem- 
ber 21, 1923”. 
The summons which was issued in 


pursuance of this order is not forthcoming, 
but the order of November 21, 1923, shows 
that the defendant was not served because 
the Court has observed : 


“The defendant has not been served. Fresh 
summons to issue for November 29, 1923." 


Just after writing this orderthe Court 
has added the word ‘‘kushada” which 
means “open.” I presume this wasa 
cryptic sign used for crde:log substituted 
service by affixing summons on the open 
door. Actually the muha-rir wiote a note 
on this summons directing ihut service 
should be carried out on the open door 
which again means the same thing. The 
report of the process-server is dated 
November 28, 1925. He has written that 
the defendant was not present and that a 
copy of the summous was affixed to the open 
door of his house. The statement of the plaint- 
iff was then recorded. He deposed that this 
laud had become his property by virtue 
of the compromise, though it is not clear 
how he claimed 14 marlas when actually 
he obtained half of 357 syuare feet by that 
document. A decree was granted on the 
same day fur possession by partition ag 
prayed. 


The first application fo; executing this 
decree was made by the decree-holder on 
November 17, 1926. It was filed in default 
on February 9, 1927. A notice was sent to 
the judgment-debtor and the report of the 
process-server Muhammad Ahsan which 
again is not supported by an affidavit, ig 
to the effect that Haji Ahmad Din refused to 
take service. This report is witnessed by 
one Lekh Raj. The second application wag 
preferred on December 16, 1929. It met 
the same fate on February 12, 1930, but 
this time the decree-holder himself asked 
that it should be filed. Thethird applica- 


‘tion was submitted on February 2, 1933, 


During the pendency of this application 
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notices were sent to be served on the judg- 
ment-debtor. He submitted a petition on 
June 14, 1933, in which he stated that he 
came to know of the existence of the decree 
on May 19, 1933, that he was not served and 
that the decree should be set aside. The 
next relevant entry in the order-sheet is 
dated December 21, 1933, when the Court 
passed the following order: “The case 
should come up for evidence on February 3, 
1934.” On February 3, 1934, the Court 
adjourned to February 17, 1934, on the 
ground that the necessary files had not 
been received. On February 10, 1934, the 
judgment-debtor filed his list of witnesses 
who were ordered to be summoned. On 
February 17,1934, the case was again 
adjourned and the judgment-debtor was 
allowed to take the summons for service on 
his witnesses for March 8, 1934, There is 
no order dated March 8, 1434, on the sheet 
because the next order which finds a place 
on it is dated May 23, 1934, fixing May 26, 
1931, for hearing. Jt was observed inthe 
order ihat the files had been received 
back, presumably from the Appellate 
Court. On May 26, 1934, the Court fixed 
June 12, 1984, for evidence, He directed 
that ihe connected files should all be 
summoned, The entryin the order sheet, 
June 12, 1934, i8 interesting. It may, there 
fore, be reproduced ; 


“Haji Ahmad Din petitioner, and the respondent, 
are present. Mohammad Ahsan, process-server, should 
be summoned for to-morrow." 


In fact, the statement of Lekh Raj (a 
witness brought by the decree-holder with 
himself and not summoned by the Court) 
was recorded on that very day, that is to 
say June 12, 1944, and on June 13, 1934, 
the Court passed the order dismissing the 
petition for setting aside the ex parte 
decree. ‘he Oourt held that the petition 
was time-barred because a notice of execu- 
tion wasrefused by ihe judgmeat-debtor 
‘on February 2, 1927, as stated by Lekh 
Raj witness and that therefore, he had in- 
formation on February 2, 1927, that a decree 
had been passed against him. He did not 
refer to Art. 164, Limitation Act, but he 
meant that the petition was time- 
barred according to the provisions 
of that Article. An appeal was 
preferred to the Senior Sub-Judge, Hazara. 
He confirmed the order of the Sub-Judge 
and Haji Ahmad Din has come up on revi- 
sion to this Court. The Counsel who has 
appeared for the petitioner has complained 
that he hasnot been given opportunity 
to prove that the service of summons was 
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not made and that the report of the process- 
Server was false. He has quoted Ram 
Bharose v. Ganga Singh (1), Gynommal v, 
Abdul Hussain (2) and Kedar Mull v. 
Wazifullnessa (3). The ratio decidendi of 
these rulings is that « chance should be 
given to the petitioner to proye that the 
substituted service was not carried out 
according to law, and was in fact, a farce. 
The Counsel for the respondent has urged 
that substituted service is tantamount to 
personal service according to the provi- 
sions of O. V, r. 20 (2) and that thetime 
during which an application could be made 
to set it aside is 30 days under the first 
part of Art. 164. He claims that.the 
second part of that Article which makes 
the date on which the judgment-debtor 
came to know of the decree the terminus 
computing limitation is not ap- 
plicable at all. According to him the decree 
became irrevocable 30 days after it was 
passed. He has quoted Dittu Ram v. 
Nawab (4) which doesnot help him. It is 
necessary to reproduce Art. 164, Sch. I, 
Limitation Act, and O. V, r. 20, to make 
the position clear: 
Article 164. 


“By adefendant, Thirty The date of the decree 
for an orderto set days, or where the summons 
Gside a decree was not duly served 


passed ex parte, When the applicant has 


knowledge of the decree. 

“Order V, r. 20 (1).—Substituted Service:—Where the 
Oourt is satisfied that there is reason to believe that 
the defendant is keeping out of the way for the 
purpose of avoiding service, or that for any other 
reason the summons cannot be served in the 
ordinary way, the Oourt shall order the summons 
to be served by affixing a copy thereof in some 
conspicuous place in the Court-house, and also upon 
some conspicuous part of the house (if any) in which 
the defendant is known to have last resided or 
carried on busioess or personally worked for gain, 
or in such other manner as the Gourt thinks fit. 

(2) Effect of Substituted Service~Service sub- 
stituted by order of the Gourt shall be as efec- 
tual as if it has been made on the defendant per- 
sonally. 

(3) Where service subtiiuied, time for appearance 
to be fixed:—Where service is substituted by order 
of the Court, the Oourt shall fix such time for the 
appearance of the defendant as the case may require." 

Jn my opinion the fact that service sub- 
stituted by order of Court has been declar- 
ed to be as effectual as if it had been 


made on the defendant personally does not 


(1) 54 A 154: 136 Ind. Oas. 609; A IR 1931 All 
727: (1931) A L J 1049; Ind. Rul. (1932) All, 295 
(F B} 
(2) 55 M 223; 134 Ind. Cas, 1202; A I R 1931 Mad. 


813; 34 L W 496; (1931) M W N 1069: Ind. Rul, (1932) 
Mad. 18; 61 M L J 920. < 


(3) 152 Ind. Oas, 830; AI R 1934 Oal. 745. 
5 ert Ind, Oas. 272; AIR 1925 Lah, 639; 7 Lah, L 
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necessarily mean that the first part of 
Art. 164 covers the application to set aside 
decrees which follow such service. The 
words “or where the summons was not duly 
served” clearly connotes an inquiry into 
the due service of the summons which can 
only be found out by giving a chance to 
the petitioner to prove that he has not 
been served according to law. I disagree 
with the proposition of law advanced by 
the Counsel for the respondent and hold 
that the petitioner is legally entitled to 
an opportunity to prove that he has not 
been duly served and that his application 
is, therefore, in time. 

The review of the facts and orders given 
above shows that the original Court wanted 
to give an opportunity to the petitioner 
to adduce proofin this direction and I do 
not find anything to show that the Court 
had countermanded the order lateron. In 
fact the final entry in the order sheet 
made before the order was announced also 
shows that Mohammad Ahsan, the process- 
server, was required by the Sub-Judge 
himself to be summoned. I do not find the 
reason why he was not summoned because 
he was the person who is supposed to have 
endorsed the notices of execution on Feb- 
ruary 2, 1927, the endorsement on the basis 
of which the Couris below have held that 
the judgment-debtor had become aware of 
the decree in 1927. 

In the circumstances I fee] that the 
‘petitioner is entitled to be given a chance 
to prove by evidence that he had no 
knowledge of the decree till May 19, 1933, 
and that he is, therefore, in time under 
Art. 164 to ask that it should be set aside. 
1 accept the petition, set aside the orders 
of the two Courts below and remand the 
case to the trial Court to proceed according 
to law. -Coststo follow the event. 

D, Petition accepted. 
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LAHORE HIGH COURT 
Civil Petition No. 664 of 1933 
October 11, 1934 
Jar LAL AND SKEMP, JJ. 
Masses. DURGA DAS GIRDHARI LAL— 
PETITIONERS 
versus 
Tar COMMISSIONER or INCOME TAX— 
RESPONDENT 
Income Tax Act (XI of 1922), ss. 30, 26 (A)—(Before 
amendment of September 11, 1933)—Order refusing 
a register a firm under s. 26 (A)—Appeal whether 
des, 
Section 30 of the Income Tax Act as it 
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existed before September 11, 1933, leaves no doubt 
that no right to appeal against an order refusing 
to register a firm under s. 26 (A) existed prior to 
that date Bulcand Keshavdes v. Commissioner 
of Income Tax, Bombay (1), distinguished. 


O. P. under s. 66 (3) of the Indian Income 
Tax Act, 1922, praying that the learned 
Commissioner of Income Tax be asked to 
state the case and to refer the law points 
for opinion of the Hon'ble Court. 

Mr. J. G. Sethi, for the Petitioners. 

Mr. J. N. Aggarwal, for the Respond- 
ent. 

Jai Lal, J.—This application, in my opin- 
ion, must be dismissed. The applicant prays 
that the Commissioner of Income Tax 
be directed to refer for the opinion of 
this Court the question, whether an appeal 
lies against an order refusing to register 
a firm under s. 26 (A) of the Indian Income 
Tax Act. The order in question was 
passed on November 20, 1932, and was 
followed by an assessment against the 
petitioners as an unregistered firm. This 
order of assessment was passed on Decem- 
ber 20, 1932, On December 23, 1932, an 
appeal was preferred to the Assistant 
Commissioner against the order refusing 
to register the firm: the appeal was not 
against the order of assessment, Tha 
Assistant Commissioner having dismissed 
the appeal, the applicants moved the 
Commissioner of Income Tax, hut he 
refused tointerfere by his orderof July 3, 
1933. Tha orders of the Commissioner 
and the Assistant Commissioner and also 
the grounds of appeal raised by the 
petitioners leuve no doubt that the appeal 
to the Assistant Commissioner and the 
petition tothe Commissioner were directed 
solely agains: the order of the Income 
Tax Officer refusing to register the firm. 
It is necessary tomention this fact besause 
if is now contended by Mr. J. G. ~ethi 
on behalf of the applicants that the 
uppeal was agains: the order of assessment 
and that in such an appeal a ground can 
be taken that the Income Tax Officer 
illegally refused to register the firm. 
Bulchand Keshavdas v. Commissioner of 
Income Tax, Bombay (1), is cited ag an 
authority in support of this contention. T 
do not consider it necessary to examine 
this case, because, in my opinion, the 
facts dealt with in it are quite distinct 
from the facts of the present case. In 
the present case the ground as to the 
alleged illegality of refusal to register 
the firm is not raised in the appeal 
against the assessment order but the ordey 

(1) 128 Ind. Oas. 678; A I R 1930 Sind 301. 


358 


refusing to register the firm is solely made 
the subject of appeal. 

Section 30 of the Indian Income Tax 
Act, which provides for appeals from orders 
of the Income Tax Officer did not, at the 
date when all the orders in question were 
passed, contain any provision for an appeal 
from an order refrsing to registera firm 
under s. 26 (A), though it appears that 
subsequently on September 11, 1933, the 
Section has been amended so as to provide 
an appeal against such an order. Mr. 
Sethi contends that the new amendment 
of s. 30 really has removed the doubt which 
existed before as to the right of appeal 
against an order under s. 26 (A) and that it 
has not, as a matter of fact given any fresh 
right of appeal. I am unable to accept 
this contention sa sound. The principle 
is well recognised that the right of appeal 
must be specially given by legislation 
and that it does not independently exist, 
An examination of s. 30 of the Indian 
Income Tax Act as it existed before 
September 11,1533, leaves no doubt, that 
no right to appeal against an order 
refusing to register a firm existed prior 
to that date, No question in law which 


can usefully be referred to us by the 
Commissioner, therefore, arises in this 
case. 


I would, therefore, reject this application 
with costs, 

Skemp, J.—I agree, 

D. Application rejected. 





NAGPUR JUDICIAL COMMIS- 
 SIONER'S GOURT 

Oivil Revision Application No. 92 of 1935 

July 10, 1935 
GRILLE, J. C. 
SHRAWAN AND ANOTbER—DEFSNDANTS— 
ÅPPLICANTS 
VEFSUS 
SHEORATAN AND ANcTHER—PLAINTIFES 
-~ NON-APPLIJANTS 

Transfer of Property Act (IV of 1882), s. 103 (e) 
—Lease— Plaintiff taking lease of shop— Lease 
money paid in advance—Shop burni—Sutt for refund 
of portion of lease money representing unexpired 
period— Whether can succeed -V oid contract—Contract 
Act (IX of 1872), s. 65. 

The plaintiffs had taken a shop on lease from the 
defendants and had paid the lease money in ad- 
vance, The building in which the shop was situat- 
ed caught fireand was burnt. The plaintifis sued 
for a refund ef the portion of the lease money re- 
presenting the unexpired period. It was found as a 
fact that on the destruction of the premises by fire the 
plaintifs did inform the defendants of their intention 
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to terminate the lease under s. 108 (e) of the Trane- 
fer of Property Aak: 

Held, that this was a tinding of fact with which the 
High Oocurt would decline to interfere in revision and 
that as the contract had become void, the parties were 
governed bys. 65, Contract Act, and the claim suc- 
ceeded. Narsi v Gopal (1) and Civil Service Co- 
operative Society v. General Sieam Navigation Co. (2), 
distinguished, 

Rev. App. of the decree of the 
Judge, Small Cause Court, Umrer, dated 
December 12, 1934, in O. S. No. 878 of 
1933. 

Mr, R. N. Padhye, for the Applicants. 

' Order.—The plaintiffs had taken a shop 
on lease from the defendants and had 
paid the lease money in advance. The 
building in which the shop was situated 
caught fire and was burnt. The plaintiffs 
sued for a refund of the portion of the 
Jease money representing the unexpired 
period and succeeded. 

In revision it is contended that on the 
analogy of the English Law regarding 
freight, which has been discussed in Narsi 
v. Gopal (|), the amount cannot be re- 
covered. Apart from the peculiarity of 
the English Law as regards freight, re- 
liance is placed on Civil Service Co- 
operative society v. General Steam Naviga- 
tion Co. (2), wherein ‘it was stated : 

“Freight to be paid in advance is not irrecover- 
able because it loses ita legal character of freight, 
but because by the common law of England the 
general rule ie that when a contract becomes 
impossible of performance by the failure of a state 
of things contemplated as the foundation of the 
contract to exist, the parties are excused from - 
further performance and acquire no right of 
action, so that each must bear any loss or expense 
already incurred and cannot recover back ‘any 
payment in advance”, 

Section 108 (e) of the Transfer of Pro- 
perty Act runs: 

“If, by fire, tempest, or flood, or violence of an 
army or of a mob, or other irresistible force, any 
material part of the property be wholly destroyed 
or rendered substantially and permanently nnfit 
for the purposes for which it was let, the lease 
shall, at the option of the lessee be void; Pro- 
vided that, if the injury be occasioned by the 
wrongful act or default of the lessee, he shall not 
be entitled to avail himself of the benefit of this 
provision.” : 

This is a departure from the English 
rule of common law enunciated in Civil 
Service Co-operative Soctety v. General Steam 
Navigation Co. (2), and the lessee is 
entitled to avoid the Jease. It has been 
found as a fact that on the destruction 
of the premises by fire the plaintiffs did 
inform ihe defendants of their intention 
to terminate the lease under s. 108 (e) of 

(1) ALR 1930 Sind 282; 123 Ind. Cas, 232. ; 

(2) (1903)2 K B 756; 72 LJ K B933; 09 L T 429; 
22 W R 181; 9 Asp, M 0,477; 20T L R 10, 
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the Transfer of Property Act. The find- 
ing of the Court below is not based 
merely on the fact that the plaintifs at 
once took the lease of another shop, but 
on the plaintiffs evidence. This is a find- 
ing of fact with which in revision this 
Court will decline to interfere. As the 
contract therefore has become void, the 
parties are governed by s. 65 of the 
Contract Act, and the claim has been 
correctly decreed. 

The application accordingly fails and 
is dismissed without notice to the opposite 
party. 

N. Application dismissed. 


LAHORE HIGH COURT 
Letters Patent Appeal No. 75 of 1934 
January 14, 1935 
Jar LAL AND SKeEmp, JJ. 
SHUGAN CHAND—DEFENDANT— 
APPELLANT 
VETSUS 
PHUL CHAND— PLAINTIFF—RESPONDENT 

Contract Act (IX of 1872), s. 74— Mortgage— Clause 
providing penal rate of interest—Whether voidable at 
instance of mortgagor—Breach—Reasonable compen- 
sation—Subsequent mortgagee—Right to plea that 
interest in prior mortgage is penal, 

A clause providing for interest at a penal rate 
is neither contrary to general law nor merely 
voidable at the instance of the mortgagor. Section 74, 
Oontract Act, provides that in such a case, the party 
complaining of the breach is entitled to reascnable 
compensation. What is a reasonable compensation 
is a matter forthe Court, 

It is open to a subsequent mortgagee who has 
knowledge of the previous mortgage to raise the plea 
that the interest in the prior mortyage is penal, 
as it would be illogical to give the mortgagor him- 
selt relief against the penal cause if he redeemed, 
but let him bear the burden, reflected in the price 
he received, if he sold to another. 


L. P. A. from the decree of Abdul 
Rashid, J., Lahore, dated May 8, 1934, as 
reported in lad Ind. Cas. 1116. 

Messrs. Achhru Ram and Ajit Ram, for 
the Appellant. 

Mr. Shamair Chand, for the Respondent. 

Skemp, J.—This is an appeal under 
cl. 10 of the Letters Patent against the 
judgment of a learned Judge in Chambers. 

The material facts are as follows; On 
February 4,1935, Mam Chand mortgaged 
a house to Phul Chand for Rs. 400 with 
interest at As. 12 per cent. per mensem. 
The interest was payable yearly, and in 
case of default was to be paid at Rs. 1-9-0 
per cent. per mensem with compound in- 
terest. On December 15, 1925, Mam Chand 
executed another mortgage for Rs. 200 in 
favour of Phul Chand on the security of the 
same house. The terms as to interest were 
the same as in the,previous deed. 
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On June 29, 1926, Mam Chand mortgaged 
the house to Shugan Chand for Rs. 500, 
the deed specifying that this mortgage 
would be subject to the rights of the prior 
moitgagee Phul Chand. On July 8, 1925 
Shugan Chand sued Phul Chand for 
Rs. 670 on the basis of his deed implead- 
ing both Mam Chand and Phul Chand as 
defendants. He admitted the prior mort- 
gages in favour of Phul Ohand and claimed 
that the money due to him should be paid 
after the principal and interest on Phul 
Chand’s mortgages had been paid. Shugan 
Chand obtained a decree in execution of 
which the house was sold for Rs. 2,020. Out 
of this amount the Executing Court paid 
Rs. 1,510-14-6 to Phul Chand and 
Rs. 412-13-6 to Shugan Chand. Phul Chand 
unsuccessfully objected to the method of 
distribution and then brought the present 
suit against Shugan Chand for Rs, 299-11-0, 
this being the differenee between the 
amount of interest due to him at Rs, 1-9-0 
per cent. per mensem compound interest 
and Rs. 1-9-0 per cent. per mensem simple 
interest. 

Shugan Chand pleaded inter alia that 
the stipulations in Phul Chand’s mortgages 
regarding the enhanced rate and compound 
interest were penal and that the plaintiff 
was therefore not entitled to any decree. 
To this Phul Chand pleaded in replica- 
tion tbat Shugan Chand had no right to 
question the validity of the stipulations as 
to interesi because he was a subsequent 
mortgagee acquiring mortgage rights with 
knowledge of the prior mortgages. The 
trial Judge and the first Appellate Court 
dismissed Phul Chand’s suit but the learned 
Judge in Chambers, relying on various 
rulings especially Aziz Khanv. Dunt Chand, 
20 Ind. Qas. 812 (1), decreed the plaintiff's 
claim. 

It is admitted that the stipulations in 
Phul Chand’s mortgages regarding interest 
are penal and the point is whether a sub- 
sequent mortgagee with notice is entitled 
to raise these pleas. The appellant’s learn- 
ed Counsel relies mainly on Mehrban Khan 
y. Mukhna (2) an appeal from the Judicial 
Commissioner, North-West Frontier Pro- 
vince. The Courts below had held that the 
provisions in a mortgage deed amounted to 
a clog on the equity of redemption, but the 
Judicial Commissioner held that a pur- 


(1) 20 Ind. Cas. 812. 

(2) 11 L 951; 123 Ind. Oas, 554; A I R 1930 P. O 
142; 57 [A 188; (1930) A L J 544; 34 OW WN 529; 31 
L W 732; 510 LJ 427; 31 P L R583; 32 Bom. LR 
882; 58 M L J 714 (PO). 
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Chaser of equity of redemption was bound 
by the terms of the deed and could not set 
up that such terms amounted ta clog. Their 
Lordships of the Privy Council said: 
“Their Lordships think that the provisions in 
question being a clog upon the equity. of redemp- 
tion, were void and could have no more binding 


force against the assign of the mortgagor 
than they had against the mortgagor 
himself. They are not provisions of general validity 


avoided against the mortgagor personally by reason 
of pressure or undue influence brought to bear on 
him. They are provisions which, when forming 
part of the actual mortgage contract, have under the 
general law no validity at all. If it were otherwise, 
an illogical result would follow. The mortgagor, if 
he redeemed, would escape from the burden, but if 
he gold to another, he would necessarily bear the 
burden, as the validity of the provisions as against 
the assign would be reflected in the price which he 
received.’ 


The respondent's learned Counsel quoted 
the following rulings Milkhi v. Fattu (3), 
Ralla v. Amin Chand (4) Aziz Khan v. Duni 
Chand 20 Ind. Cas. 812 (1) Chiranji Lal v. 
Dost Muhammad (5) and Rahmat Ali v. 
Shadi Ram (6). Milkhi v. Fattu (3) is not 
really relevant. Tt held that a term in a 
mortgagedeed that the mortgagor could 
not redeem till after fifty years did not 
amount to a clog on redemption. There 
was no question of transfer. 

In Raila v. Amin Chand '4) it was provid- 
ed that the mortgagor should not be entitled 
to redeem until after sixty years. The pur- 
chaser of the mortgaged property contended 
that the condition a8 to redemption was so 
inequitable and onerous that relief from it 
should be given cn equitable grounds, but 
the Judges held that this term did not 
amount toaclog. (The question whether 
these long periods do not amount toa clog 
is not before us and on ıt I express no 
cpinion). Finally they said: 

“Here a purchaser, not the original mortgagor, is 
trying to get relief from a clause postponing redemp- 
tion in a mortgage-deed affecting the land which 
has been purchased, a clause of which he wag, it is 
not denied, fully aware when he made the pur- 


chase, There do not appear to us to be any equities in 
his favour. 


This passage was not necessary for the 
judgment as the Judges had already held 
that the term did not amount to a clog. If 
the long period did amount to a clog then 
the passage is at variance with the later 
ruling of their Lordships of the Privy 
Council in Mehrban Khan v. Makhna (2), 

In Aziz Khan v. Duni Chand, 20 Ind. Cas. 
812 (1) the question was cf undue influence. 
The Judges said 

“We hold that unless 

(3) 40 P LR 1803. - 

(4) 126 P. L, R. 1908. 

(5) 79 Ind. Cas. 995; A I R 1923 Lah, 634, 

(6) 75 Ind, Cas. 877; A I R1925 Lah, 45. 


undue influenco as defined 
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in s. 19-A, Contract Act, can be proved by thé. 
plaintiffs, they cannot avoid the contract on the 
mere ground that it embodies an unconscionable 
bargain. In the present case, there has never been 
any allegation that the mortgages were entered inte 
by the mortgagor Bahadur under undue influence of the 
defendant-mortgagees, nor is there any proof on the 
record which would lead us to infer the existence of- 
undue influence. : , 

The Judges then examined the bargain 
as it stood at’ its inception and found that 
the mortgages were not illiberal. Then 
they said, and this is the passage especially 
relied on by the learned Judge in 
Ohambers l 

“Moreover, it must not be forgotten that the plaint- 
iffs arenot the original mortgagors, but speculators 
who have brought on the chance of getting redemp- 
tion on easy terms. It is exceedingly doubtful 
whether, after acquiring a mortgage which on the 
face .of it and as it stood at the time of their purchase 
contained terms which might make redemption 
practically valueless to them, they can be permitted 
to set up, as their vendor might have done, a claim 
that the bargain was brought about by the exercise 
of uadue influence,” ; 

This passage also was not necessary for 
the decision of the case, it having already 
been found that no undue influence 
was brought to bear on the mortgagor and 
that the bargain was not an unconsclon- 
able one. 

Chiranji Lal v. Dost Muhammad (5) was 
somewhat similar. The Judges first found 
that (here was no undue influence brought. 
to bear upon the mortgagor, than that the 
plaintiff who was the mortgagor's son-in- 
law and a donee from his widow was “not 
entitled to the equities which existed in 
favour of the mortgagor.” The latter find- 
ing was not necessary for the purpose of . 
the case, and as reported, is not consistent 
with the former. 


Rahmat Ali v. Shadi Ram (6) is a Single 
Bench judgment decided on the point that 
subsequent mortgagees with notice of the 
previous mortgage in favour of the plaintiff 
are not entitled to resist the suit upon the 
ground that the conditions entered in the 
plaintiff's mortgage operated as a clog, and 
should not be enforced. This view is directly 
contrary to that of their Lordships of the 
Privy Council in the subsequent ruling in 
Mehrban Khan v. Makhna (2) and even 
in Rahmat Ali v. Shadi Ram (6) the 
learned Judge said 

“There was not an iota of evidence that the 


transaction had been brought about by undue 
influence.” 


though he gave this ground after the pre- 
vious one. Nocase was quoted from any 
other High Court. The cases from this 
Court fall broadly speaking into (wo classes; 
those in which it was said: 
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“There was not clog on redemptiom, and a subse- 
quent transferee cannot raise this plea.” 


and: 


“there is no undue influence and a subsequent 
transferee cannot raise this plea.” 


Their Lordships of the Privy Council ap- 
peared to draw a distinction between 
provisions inthe mortgage contract which 
have no validity under the general law and 
provisions of general validity avoided 
against the mortgagor personally by rea- 
son of pressure or undue influence. In the 
present case, we have a clause providing 
for interest at a penal rate. Such a clause 
is neither contrary to general law nor 
merely voidable at the instance of the mort- 
gagor. Section 74, Contract Act, provides 
that in such a case,the party complaining 
of the breach is entitled to reasonable com- 
peasation. What is a reasonable compen- 
sation is a matter for the Court. In this 
case it has not been suggested that reason- 
able compensation exceeds interest at the 
original rate. But the point is that the 
discretion of the Court does not depend 
on a plea taken hy the mortgagor. As 
pointed out by their Lordships of the 
Privy Council, it would he illogical to give 
the mortgagor himself relief against the 
penal clauseif he redeemed, but let him 
bear the burden, reflected in the price he 
received, if he sold to another. 

For these reasons, I would accept this 
appeal and restore the decree dismissing 
the suit; but as directed by the learned 
Judge in Chambers would leave the parties 
to bear their own costs throughout. 

dai Lal J. - I agree. 


N. Appeal accepted. 


—————_ 


LAHORE HIGH COURT 
Second Civil Appeal No. 221 of 193! 
; July 13, 1934 
BECKETT, J. 
TARAK NATH AND OTAERS—ÀPPELLANTS 
VETSUS 

RAM NATH AND OTHERS -RESPONDENTS 

Easement- Right to pass latrine water over an- 
others land—Whether can be acquired as an ease- 
ment—User—Finding as to length of user—Whether 
one of fact—Civil Procedure Code (Act V of 1908), 
s. 100. 
The discharge of latrine water can be accepted as 
a recognised form of easement to which a prescrip- 
tive right can be acquired. Jethabhai v. Gordhan 
(2), relied on. 


The finding as to the length of user is one of fact 
and is conclusive, 


S.O. A. from an order of the District 
Judge, Ludhiana, dated November 
10, 1933. 
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Mr. Chiranjiva Lal Aggarwal, for the 


Appellants. 

Mr. Visna Datta, for ‘he Respondents. 

Judgment.—The piaintiffs own a house 
which is adjacent to a house occupied by 
the defendants. The rain waler from the 
roof of the defendants house is discharged 
upon the plaintiff's property by means of 
a parnala, which is admitted]y ancient. 
This parnala is also used for the discharge 
of offensive matter from a latrine and the 
plaintifis seek an injunction to restrain the 
defendants from using the purnala for this 
purpose. The trial Court granted the 
plaintiffs an injunction but the District Court 
held that the defendants had acquired a 
prescriptive right to use the parnala for 
the discharge of latrine water and dis- 
missed the suit. The finding as to the 
length of user is one of fact, and is con- 
clusive, The plaintiffs, however, still claim 
the right to prevent the discharge of 
latrine water on the ground that it con- 
stitutes public nuisance, relying on the 
decision in Ruln-ud-Din v. Altaf Ahmad, 
60 Ind. Cas 529 (1). Unfortunately for them, 
there does not appear to be a single 
word of evidence on the record to show 
that any one else is inconvenienced by this 
nuisance except themselves, Unless they 
can prove the existence of public nuisance, 
the decision just mentioned would not 
apply. 

The only other question is whether the 
discharge of latrine water can be accept- 
ed aS a recognised form of easement to 
which a prescriptive right can be acquired. 
The question whether itis possible to ac- 
quire a right of passing filthy water on to the 
land of another, came up for consideration 
in Jethabhai v, Gordhan (2) and 
it was decided that there could be such 
an easement. The case related to the 
discharge of filthy water from a urinal. 
For these reasons, the appeal is dismissed 
with costs. 

N. Order accordingly. 

(1) 60 Ind. Cas. 529. 

(2) 2 Bom. L RAS. 


RANGOON HIGH COURT 
Civil Miscellaneous Appeals Nos. 90 
and 91 of 1934 
March 11, 1935 
Mya Bo AND Dounatey, J.J, 
SECRETARY of STA CH— 
APPELLANT 
VETSUS 
S ©. NIYOGI AND ANOTHIER—RESPONDENTS 
Provincial Insolvency Act (V of 1920), ss, 95, 34, 
61 (1) (a) — Execution of mortgage as security for 
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payment of rent to Government — Rent not paid—- 
Adjudication—Government selling properties without 
notice to Receiver —Validity of sale — Proper course 
for Crown, 

Where a person who had executed a mortgage of 
his immovable property as security for due pay- 
ment ofrent due to Government and committed 
default in payment thereof, was adjudicated insolvent 
and subsequently the Government sold the property 
without notice to the Receiver who applied to have it 
set aside : 

Held, that if the Crown wished torely upon the 
protection given by s. 55, Provincial Insolvency Act, 
to bona fide transactions prior to the date of the 
order of adjudication, it was the duty of the Crown to 
have pleaded the protection of that section and fur- 
ther the burden was upon the Crown to show that at 
the time of the transaction in question it had no 
notice of the presentation of an insolvency petition, 
Dharamdas v. Hukamchand (1), referred to; 

Held, also that the sale should be set aside but 
that as thedebt due to the Orown was contracted by 
the insolvent before the date of adjudication, [the 
debt due to the Orown is provable in the insolvency 
under the provisions of s. 34 (2), Provincial Insolvency 
Act, and on proof of the debt the Orown would have 
priority in the distribution of the property of the 
insolvent under s. 61 (1) (a). Oonsequently, the pro- 
per course for the Crown to pursue is to prove in the 
insolvency the amount due on account of the rent as 
a debt, and then to claim priority under s. 61 (1) (a). 


C. Mis. A. against the order of the Dis- 
trict Court, Bassein, dated 21 March 1934. 


The Government Advocate, for the Appel- 
lant. 
Mr, E. Bay, for the Respondents 


Dunkley, J.—The facts relating to 
these two appeals are exactly similar. U 
Danaya in the year 1932 tcok a lease of 
a certain fishery from the Government of 
Burma, and as security for the due pay- 
ment of rent thereof he mortgaged certain 
immovable properties by the usual form 
of security bond which reserves to the 
Crown a powerof sale. Thesecurily bond 
was executed on June 30, 1932. On 
May 22, 1931, certain creditors of U 
Danaya presented a petition in the District 
Court of Bassein to adjudicate U Danaya 
ingolvent, and ultimately, after an appeal 
to this Court, U Danaya was adjudicated 
on December 14, 1932. On April 20, 
1933, the local Township Officer sold the 
properties which had been given ag 
security by U Danaya for default of pay- 
ment of rent and certain of these pro- 
perties were purchased by the respondents 
Maung Myat Tun and Maung Po Tun. 
Respondent No. 1 is the Receiver in insoly- 
ency, and he applied to the District Court 
of Bassein for the annulment of the 
transfers of the insclvent’s properties to 
Myat Tun ahd Po Tun, and his applica- 
tion has been successful, It is against 
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the order, dated March 21, 1934, of the 
District Court of Bassein in this matter that 
the present appeals have been filed. 

The main ground which has been urged 
by the learned Government Advocate in 
support of these appeals is that the conten- 
tion of the Receiver in applying to have 
these transfers set aside was that the 
properties of the insolvent vested in him 
as interim Receiver, and that was the 
only contention that the Crown was call- 
ed upon to answer, and consequently, as 
the judgment of the learned District Judge 
is based on the doctrine of “relation back” 
and the provisions of s. 55, Provincial In- 
solvency Act, and as the Crown was not 
called upon to answer the grounds upon 
which the learned District Judge’s order 
is based and has nothad an opportunity 
of answering those grounds, the order 
should be set aside and the cases remanded 
to the District Court to enable the Crown 
to have an opportunity of presenting its 
defence to these grounds. There seems to 
be little substance in this argument. The 
application of the Receiver was framed in 
somewhat discursive language, but he has 
specifically stated in para. 2 thereof that 

“the applicant being appointed Receiver was 


virtually in charge of all the properties belonging to 
the estate of the above-said two insolvents.” 


This statement must be held to in- 
clude. an averment that the whole of the 
property of the insolvent became, under 
the provisions of s. 2R, sub-ss. (2) and 
(7), Provincial Insolvency Act, vested 
in the Receiver from the date of 
presentation of the petition, which date 
is set out in para. 1 of the Receiver'’s” 
application. The reply filed on behalf of 
the Crown to this application was that as no 
title vested in the Receiver and noright was 
asserted by him, the title to the security was 
not affected by the insolvency proceedings. 
This contention,il is now admitted, cannot 
be supported and it is nowadmitted, that 
the property became vested in the Receiver 
with effect from May 22, 1931, that is 
more than a year before the security bond 
was executed by theinsolvent. Consequent- 
ly, the learned District Judge was enti- 
tled to conclude that the Crown did not 
rely on the provisions of s. 50, Provincial 
Insolveney Act, and therefore the conten- 
tion now advanced, that the Crown has 
not hed an opportunity of establishing 
its case under the provisions of that section 
cannot be supported. 

A further contention which has been 
advanced before us in argument by the 
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learned Government Advocate is that the 
security bond is a mortgage with a power 
of sale, and that the properties were sold 
under this power of sale, and, consequently, 
under the provisions of s. 69 (1) (b), Trans- 
` fer of Property Act, the Crown was entitled 
to sell the properties without notice to 
the Receiver ; but this contention was never 
advanced in the Distritct Court, and, in 
fact, the argument before the District 
Court on this point was that the sale was 
held under the provisions of ss. 47 and 
48, Land and Revenue Act and on this 
point the learned District Judge zorrectly 
held, assuming that the sale took place 
under the provisions of the Land and 
Revenue Act, that it was held under the 
provisions of s. 45; this point, that the 
sale was held under the power of sale 
contained in the security bond, not having 
been raised in the District Court and notice 
thereof not having been given to the'res- 
pondents, cannot be ‘raised before us 
now. It must be understood that this judg- 
ment expressly refruine from deciding it. 
The learned District Judge has rightly 
held that if the Grown wished to rely upon 
the protection given by s. 55, Provincial 
Insolvency Act, to bona fide transactions 
prior to the date of the order of adjudi- 
cation, it was the duty of the Crown to 
have pleaded the protection of that section 
and further the burden was upon the 
Crown to show that at the time of the 
transaction in question if had no notice 
of the presentation of an insolvency 
petition: see Dharamdas v. Hukumchand 
(1). As pointed out in.argument by learned 
Counsel for the Receiver, the debt due to 
the Crown was contracted by the insolvent 
on June 30, 1932, whereas the insolvent 
was adjudicated only on December 14, 
1932, and, consequently, the lebt due to 
the Crown is provable in the insolvency 
under the provisions ofs. 3t (2), Provincial 
Insolvency Act, andon proof of the debt 
the Crown would have priority in the dis- 
tribution of the property of the insolvent 
under s, 61 (1) (a). 

Consequently, ib isplain that the proper 
course for the Crown to pursue is to prove 
in the insolvency the amount due on ac- 
count of the rent of this fishery as a debt, 
and then toclaim priority under s 61 (1) 
(a). The learned Government Advocate 
has admitted that this is the best course 
which can now be adopted, but has urged 
that the expenses incurred in connection 


(1) 138 Ind. Cas, 628; A I R 1932 Sind 62; Ind. Rul. 
(1932) Sind 36, 
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with the sale of the property should be 
. included in this Grown debt. This isa 


claim which should be made in the 
insolvency Court at th: time of proving 
the debt and should ve decided by that 
Court. These appeals fail and are dis: 
missed with costs, A-ivocate’s fee in cach 
appeal three gold mohurs. 

May Bu, J.--I concur, 

D. Appeal dismissed. 


— ee 


PESHAWAR JUDICIAL COMMIS- 
TT SIONER’S COURT 
Civil Revision No. 511 of 193- 
April 29, 1935 
ALMOND, A. J. U. 
Mian ZLAUDDIN— PETITIONER 
Versus 
SECRETARY or STATE—ObppositE 
PARTY. 

Jurisdiction—Objection as to jurisdiction—When to 
be taken—Whether can be taken in Executing Court 
—Civil Procedure Code (Act V of 190%), s. 21. 

In view of the provisions ofs. 2!, Civil Procedure 
Code, an objection as to the place of suing ought 
to bse taken at the earliest possible moment. The 
question cannot be raiged in an appellite or revi- 


sional Oourt and still less in a Court executing the 
decree. 


[Case-law referred to. | 

Messrs. Saaduddin Khan, Arad Taj 
Mohammad Khan and M. Abdul Latif, for the 
Petitioner. 

Mr. Allah Bakhsh, forthe Opposite Party. 

Order.—In this case the plaintiff Mian 
Ziaduddin sued the Secretary of State in 
Council for damages incurred by himself 
and tokis motor carin a collision with a 
steam roller, the property of the Secretary 
of State, in the Kohat Pass. A notice under 
s. 80, Civil Procedure Code, was served on 
the Collector of Peshawar. The suit was 
instituted after the prescribed period and 
the Secretary of State was proceeded against 
ex parte. ‘The suit of the plaintiff was 
decreed. The Secretaryof State then ap- 
plied for an order to set aside the ex parte 
proceedings. Thisapplication was rejected 
and no appeal against the order was filed. 
The plaintiff then took out execution of his 
decree and the Secretary of Ssate filed 
objections to the effect that the decree was 
a nullity and could not be executed. It 
was alleged in that objection that the suit 
was a nullity on the ground that the 
Peshawar Court had no jurisdiction, that 
the Courts in the Kohat District had juris- 
diction and that notice under s. 80 should 
have been given to the Colléctor of Kohat. 
‘The Executing Court accepted these objec- 
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tions, and an appeal was preferred in the 
Court of the District Judge, which was 
dismissed. The plaintiff has now applied 
to this Court for revision of the orders of 
the Courts below. 

The application is resisted by Counsel for 
the Secretary of State on the grounds that 
the Peshawar Court had no jurisdiction to 
entertain thesuit and on a further ground 
that no Court in India had jurisdiction to 
entertain thesuit. It may be noted that 
the Kohat Pass is situated neither in ‘the 
Kohat District nor in the Peshawar 
District. It is contended by Counsel 
for the petitioner that it is situated within 
British India, but in view ofthe definitions 
given ins, 4, sub-ss. 5 and 58, North-West 
Frontier Province General Clauses Act (II 
of 1932), I must find that the Kohat Pass is 
not within British India. Certain instruc- 
tions have been issued by the Governor- 
General in Council for.the administration of 
criminal justice in tribal areas, but I am 
unaware of any similar orders regulating 
the exercise of civil justice by the regular 
Courts of this Province, The Courts below 
relied on a reported case of the Calcutta 
High Court Rabindra Nath v. Jnanendra 
Mohan 136 Ind. Cas. 466 (1), which subse- 
quently went on appeal to Privy Council 
" whose judgment is reported in Jnanendra 
Mohan v. Rabindra Nath, 142 Ind. Cas. 324 
(2). The point for decision in that case 
was materially different from the one for 
decision in the present case. 

In that case an award under the Arbitra- 
tion Act had been filed in Court and a 
decree had been passed thereon. It was 
held both by the Judges of the Calcutta 
High Court and by their Lordships of the 
Privy Council thatthe decree was a nullity 
inasmuch asthe Arbitration Act did not 
contemplate the passing of the decree on an 
award. It may be noted, however, that in 
that case it was directed that execution 
should proceed on the award itself. Learn- 
ed Counsel for the petitioner relies on five 
cases which he hascited before me. The 
first is a Full Bench ruling of the Madras 
High Court reported in Zamindar of Ethi- 

apuram v. Chidambaram Chetty 53 Ind. 
Cas. 871 (3). In thet it was held thats. 21 

(1) 58 C1018; 136 Ind. Cas. 466; AIR 1932 Oal 
9: 35 O W N 537; Ind. Rul. (1932) Cal, 194. 

(2) 60.0 670; 142 Ind. Cas. 324; A IR 1933 PO, 
61; 60 I A71; 37 L W 327; (1933) M W N 178; Ind. 


Rul, (1933) P'O 63; 35 Bom, LR 327; 370 WN 
401: (1933) A L J343; 50L J 143; 6LM LJ 341 


QO). 
CD 43 M 675; 88 Ind. Oas 8:1; A IR1920 Mad. 
1019; (1920) M W N 460; 28M LT 75; 12 L W 217; 
39 ML J 203 (FB). 
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of the-Code covers all defects of -jurisdiction 
referred to in ss. 16 to 18 of the Code. 
Section 2] of the Code provides as follows: 

“No objection as to the place of suing shall be 
allowed by any appellate or revisional Court unless 
such objection was taken in the Court of first 
instance at the earliest possible opportunity and in 
all cases where issues are settled at or before such 
settlement and unless there has been a consequent 
failure of justice”. 

The second ruling relied on by him is a 
Full Bench ruling of the Rangoon High 
Court reported in Nathan v. S. R. Samsona 
135 Ind. Cas. 65 (4). In that it was laid 
down that an Executing Court has no juris- 
diction to question the territorial, personal 
or pecuniary jurisdiction of the Court 
which passed a decree. The next case 
relied on is a Divisional Bench ruling of 
the Patna High Court reported as Dirgopal 
flat v. Kesho Prasad Singh 103 Ind. Oas. 321 
(5). In that it was held. that the question of ` 
territorial jurisdiction cannot be raised ina 
subsequent suit. The next case relied on 
Ghulam Mohamad v. Fazal Nishan (6), deals 
only with a question of pecuniary jurisdic- 
tion and in the last case Ramchandra 
Gobind v. Jayanta Ravji (7), the géneral 
proposition was laid down that the ixecut- 
ing Court cannot deal with a question 
whether the decree stould estand or not. 
Against this the Counsel for the respondent 
relies on the following cases Raghu Singh v. 
Usuf Ali 40 Ind. Cas. 920 (8)—In that case 
is was held that the decree of an appellate 
Court in a case beyond its pecuniary 
jurisdiction was anullity. Goura Chandra 
Haldar v. Profullakumar, &9 Ind, Cas. 695 
(9). In:hat case the decree of the Court 
was held to be a nullity owing to the fact 
that settlement operations were at the time 
going on and apparently because the juris- 
diction of the ordinary Courts had been 
transferred during the period of settlement 
to the Settlement Courts. Tika Ram v. 
Tula Ram 129 Ind, Oas, 787 (10) and Lal 
Singh v. Mohan Singh (11). Both these 
cases go directly against the case for the 


(4) 135 Ind. Cas. 65; 9 R 480; AIR 1931 Rang, 
259. Ind, Rul. (1932) Rang. 17. 

(5) 108 Ind. Cas, 321;-7 Pat. 216; A IR 1928. Pat. 
324 


(6) 13 Lah 25; 133 Ind, Cas. 276; A I R 1932 Lah. 
289; Ind. Rul. (1931) Lah. 756; 33 P LR 309. 

(7) 45 B 503; 59 Ind. Oas. 715; A I R 1921 Bom. 228: 
22 Bom. L R 1409. , 

(8) 45 Ind. Cas. 920; 4 PL J 202; A I R1918 Pat. 
711; 4 PL W 445, 

(9) 89 Ind. Oas. €85; 53 O 166; AI R 1925 Cal, 
907; 420 L J1; 29C W N 948 (F B). 

(10) 125 lnd. Oas. 787; A I R 1930 Pat. 480; 11 PL, 
T 185; Ind. Rul. (1930) Pat. 563. 

(11) 154 Ind, Oas, 185; A IR 1934 Lah. 628, 
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respondent.-. Rup. Narain v. Hakam Chand 
(12). The facts of that čase have no 
resemblance to those of the present case. 
Punjab National Bank v. Kaval Krishna 
143 Ind, Cas. 435 (13) and Muhammad 
Nawaz Khan v. Shiv Ram Singh 151 Ind. Cas, 
23) (14). These are judgments of this 
Court and deal with a question of whe- 
ther the Court has jurisdiction to execute 
a decree which is declaratory in nature. 
They are distinguishable on this ground, 
Bhamboo Mal v. Ram Narain, 109 Ind. Cas. 
28 (15). In that case it was held that a 
Court in Rawalpindi had no jurisdiction 
to pass a decree in which the cause of 
action arose wholly in Kashmir and in 
which the defendant resided out of British 
India. In that case the question was not 
inyolved as to whether an Executing 


Court had authority to question the 
jurisdiction of the Court passing the 
decree, 

It appears to me that the objections 


which were taken by the Secretary of State 
in this case related solely to the place of 
suing, and in view ofthe provisions of s. 21, 
Civil Procedure Code they ought to have 
been taken at the earliest possible moment 
and were not so taken. The question 
cannot be raised in an appellate or 
revisional Court and still less in a Court 
execubing the decree. As regards the fur- 
ther point which is raised by the Counsel 
for the respondent, namely whether a cause 
of action arose tothe plaintiff against the 
Secretary of State for a tort committed in 
tribal territory is purely a question of fact 
and one which does not affect the jurisdiction 
of the Court. The Court undoubtedly had 
jurisdiction to entertain a suit upon a tort 
of the value of Rs. 500 and the question 
as to whether part of his action arose in 
British India or not, was a question of 
fact which could only be decided at the 
hearing of the suit. For these reasons 
I am of opinion that the Executing Court 
had no jurisdiction to question the validity 
of the decree passed in favour of the 
petitioner against the respondent, and for 
these reasons I accept this application; 
and reversing the orders of the Courts 
below direct the Executing Court to proceed 
with the Execution of the decree. The 


plaintiff will recover his costs in this 

(12) AIR 1928 Lah, 829. 

(13) 143 Ind. Cas. 435; AI R 1933  Pesh. 66 Ind. 
Rul. (1933) Pesh. 23. 

(14) 151 Ind, Oas. 235; A I R 1934 Pesh. 64; 7 R 
Pesh, 16. 

(15) 109 Ind, Oas. 28; 9 Lah. 455; AIR 1928 Lah, 
297; 10 Lah, L J 87; 29P L R406. 
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Court and Pleaders’ fees are fixed at 
Rs. 20. 


D Application accepted. 


SIND JUDICIAL COMMISSIONER'S 
COURT 
Criminal Revision No. 273 of 1934 
April 9, 1935 
Davis, A. J.C. 

On difference of Opinion between 
Ferrekss, J. O. AND RUPOHAND, A.J. C. 
PREMCHAND K. sSUAHANL— 
APPLICANT 
VETSUS 
HMPEROR—Oppesit« Party 

Criminal Procedure Code (Act V of 1898), ss. 305 
(3), 308—Judge disugreetng with jury—Judge, tf can 
give his own opinion of guilt or innocence of accused 
—~—Whether can give reasons for same—Jury not 
insulted merely by such disagreement—Criminal trial 
— JUN. 

It is competent to a Judge when he disagrees with 
& jury under s. 305 (3) Oriminal Procedure Code to 
give his ownopinion ofthe guilt orinnocence of the 
accused and itis competentfor him when he decides 
to order the accused not to be re-tried under 8. 30%, 
Criminal Procedure Code, to give reasons relevant to 
his decision, Among those reasons his opinion as to 
the guilt of the accused is not excluded; likewise 
if a Judge decides not to order a re-trial, because in 
his opinion the accused is innocent, this opinion 
would not properly be excluded. 

It is unreasonable to suggest that a jury is insulted 
by the Judge because he disagrees with the majority 
and agrees with the minority as he ia entitled, under 
the law, to do. 


Mr. Partabraz 
Applicant. 

Mr. D. N. O'Sullivan, for the Crown. 

Judgment.—Two learned Judges cf 
this Court have differed in their opinions 
as to whether it was competent to a third 
learned Judge, when he decided that he 
would notorder certain accused persons 
to be tried a third time, to state that iu 
his opinion they were guilty of the offences 
with which they had been charged but of 
which they had not been found guilty by 
a majority of the jury and the case has been 
laid before me for my opinion. 

It appears that the applicant, an em- 
ployee inthe Norih Western Railway, was 
charged, with others, with offences of 
cheating and falsification of accounts, 
They were tried by Dadiba Mehta, A. J. C., 
with a jury and the trial was inconclusive 
because the verdict of the jury wasa 
majority verdict of only five to four, which 
under the provisions of the law, is ineffec- 
tive either to acquit or to convict, even 
with the agreemeni of the Judge. The 
learned Judge ordered the accused to be 


D. Punwani, for ihe 
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re-tried by another jury, as he was em- 
powered to do, under ss. 308, Criminal 
Piocedure Code, and againa jury brovght 
in a divided verdict ; by six to three they 
found the accused not guilty. It was 
then open to the learned Judge either to 


agiee withthe majority ofthe jury and 
to give judgment accordingly under 
s. 305 (1), Criminal Procedure Code, or to 


disagree with the majority of the jury and 
discharge the jury under s. 305 (5) and 
order a re-trial, under s. 388, or to disagree 
and to discharge ihe jury and not order a 
re-tria), Lut to make an entry upon the 
charge to this efiect, again under the same 
s. 508, when in accordance with the pro- 
visions of the section the entry would 
operate as an acquittal. The learned 
Judge decided for reasons he gave not to 
order a third trial, stating however in his 
order what was obvious, as he bad dis- 
agreed with the majority verdict of mot 
guilty, that, in his opinion, the accused 
were guilty. His order is somewhat curi- 


ously described, possibly by his steno- 
grapher,as an ‘oral finding” and is as 
follows: 


“As l disagree with the majority I have to 
discharge the jury under s. 305 (9), Criminal 
Procedure Code. The question that confronts me 
next is whether I should or should not order a retrial 
under s. 308. I have considered the matter very 
carefully. Although personally I am _ distinctly 
of. the opinion that the accused are guilty of 
the offences with: which they are charged, and 
although consistently with that opinion I should 
order a re-trial I must at the same time bear 
in mind that a re-trial was ordered by me once ; 
and with every re-trial the case becomes 
weaker. A third trial may perhaps be a waste 
of time and expense which, in this case is sure 
to be considerable.” 

“Under these circumstances, much against my 
will, I have decided not to order a re-trial. 
At the same time I must declare that if there 
has been miscarriage of justice in this case, the 
blame is to be borne by the jury or rather the 
majority responsible for it.” 

Learned Counsel for the applicant de- 
sires that the words italicised be expunged 
or the order varied with like effect, so as 
to restore to the applicant all the benefits 
which he claims should accrue to him from 
an order of acquittal] to which, it isar- 
gued, he is entitled. The learned Addition- 


al Judicial Commissioner. Mr. Rupchand, 
has notin so many words, granted the 
prayer of the applicant. He directed 
that : 


“Words which indicate that in the opinion 
of the trial Judge the accused was guilty, and 
that the blame for the miscarriage of justice, if 
any, is to be borne by a majority responsible for 
it, should be treated as having been made with- 
out jurisdiction.” 
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It is with this direction that presum- 
ably the learned Judicial Commissioner 
found himselfin disagreement. l agree 
with the final conclusions of the learned 
Judicial Commissioner that when a Judge 
in exercise of statutory powers under 
s. 805 (3), Criminal Procedure Code, dis- 
agrees with a majority verdict of not 
guilty, it is compelent to him to state what 
necessarily follows and what is apparent 
from the record, that, in his opinion the 
accused is guilty, and that when a Judge 
in exercise of statutory powers under 
s, 308 makes a decision which he is en- 
titled to make, itis competent to him to 
give relevant reasons for that decision. It 


does not, however, follow that it is 
necessarily always - just or wise to 
do so. 

It istruethat in a trial by jury the 


jury are the sole judges of facts. This is 
a duty imposed upon them by the prc- 
visions of s. 299, Criminal Procedure t ode, 
butin order that their opinion on facts may 
prevail, it must be the unanimous opi- 
nion of the jury or the opinion of a sta- 
tutory majority with which the Judge 
under the provisions of 8.309 (1) is 
competent to agree and has agreed. It is 
not strange, therefore, that when the 
members of the jury, the sole judges of 
facts, are divided among themselves, 
much of the virtue of their judgment 
departs, for their verdict no longer posses- 
ses the value of unanimity; a conviction 
or acquittal does not follow as of course 
and the opinion of the Judge even upon 
matters of facts becomes a matter of some 
importance. ‘Therefore, when under the 
provisions of s. £05 (3), it is open to a 
Judge to disagree with the majority of 
the jury and hedoes so, and if the opi- 
nion of the majority is, asin this case the 
opinion of “not guilty,” it appears to me 
unreasonable to hold that the Judge 
cannot say, what should be obvious to all 
reasonable men, that in his opinion the 
accused is guilty; and this is in sub- 
stance what the learned Judge has done. 
The applicant cannot well complain that 
the Judge disagreed with the majority of the 
jury thathe was not guilty because under 
the law the Judgeis empowered so to 
disagree. His real grievance appears to 
be that the Judge has stated in the order 
what would otherwise only be apparent 
from the record, which would not be so 
readily available to his employers. I see, 
however, noreason to suppose that it is 
the intention of the Criminal Procedure 
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Code that thetruth should be suppressed. 
It is, on the contrary clear that according 
to the provisions of’ -s. 305, it was the 
intention of the legislature that an accused 
person who hasnot been found “not guilty” 
by a unanimous verdict of thejury or by 
a statutory majority made effective by the 
agreement of the Judge, should not bein 
the same position as an accused who has 
obtained such a verdict from a jury or the 
agreement ofthe Judge. Such anaccused 
person has no right to be acquitted or dis- 
charged ; on the contrary, under the 
provisions of s.sU8 he must remain in 
custody or on bail and be tried by an- 
other jury unless the Judge considers that 
he should not be re-tried, and even then 
it does not appesr he is entitled to an 
order of acquittal as has been suggested. 
He ig entitled to an order that he be 
released from custody or that his bail 
bonds be cancelled; he cannot be tried 
again for the same cffence, but s. 308 
does not 1equire the Judge to pass an order of 


acquittal. {t requires him to enter 
upon the charge his decisicn that he 
does not consider that the accused should 


be retzied and then and then only such 
entry operates an acquittal. There is no 
order of acquittal as such, and it does not 
therefore appear that the accused is 
entitled to that which does not exist. The 
section does not provide that the accused 
shall be acquitted as s. 494 provides; 
and itis to be presumed that the words 
used in s. 308 were used advisedly. These 
words are “and such entry shall operate 
as an acquittal.” 

There was, in this case, no effective 
verdict ofthe jury of guilty or not guilty. 
There is or should bean entry upon the 
charge that the accused should not be 
re-tried and then and then only can it be 
said the consequences of an acquitial 
ensue. But it is to be noted that the 
acquittal, if it may be so called, operates 
only irom the time this entry 
is made upon the charge. This entry is made 
only after the Judge has decided not to 
order a trial; and reasons given for the 
decision he is entitled to make or a 
statement of his opinion which is ap- 
parent on the face of the record made be- 
fore this entry has been made, which is to 
operate as an acquittal, cannot be af- 
fected thereby. The words ‘shall operate 
as an acquittal” have no retrospective 
effect. It is because of this that argu- 
ments derived from a general discussion 
asto the rights of juries and accused 
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persons may be misleadiug. The words 
ofthe statutory law contained in gs. 318 
are to be carefully 1egarded and must 
prevail over generu:ities and sentiment, 
and so far as l can see, there is nothing in 
the interpretation of this section which I 
have given which is against justice. Had 
the learned Judge been acting under 
sub-s. (1), s. 3505 of the Code, the position 
would have been different. He was not, 
however, acting under that sub-section. 
Itis, however, curious that on a care- 
ful scrutiny of the record it is found that 
the learned Judge had omitted to make 
the entry upon the charge as required by 
law, but this againis a defect rather in 
form than in substance, and I shall under 
5. 06]-A make the necessary entry on tbe 
charge. It is not in the circumstances 
necessary to decide what the position 
would have been if the Judge had given 
expression to his opinion or his reasons after 
he had made the entry on the charge, and | 
trust the necessity will not arise. It ig 
arguable that once the entry cn the charge 
had been made, there is no room for 


opi- 
nion, Teasors or remarks. | have been 
referred to two Sind cases. K. S. Muham- 


mad Hussain v. Emperor (l), relates to a 
witness and does not greatly help, while 
in the case of Ahmad Shah Sikandur Shah 
v. Emperor (2), the learned Judge attri- 
buted to the jury a verdict somewhat 
different- from that which they had 
given. Moreover, it appears from that 
case that he agreed with the verdiet 
subject to certain remarks and ordered 
the accusedto be acquitted. It is difficult 
to bring this order within the provisions 
of s. 30d or to regard it as an authority 
for the case now tobe decided. Both these 
cases, hawever, appear authority for an 
argument that when a Judge is entitled 
under the lawto make a decision, it is 
competent to him to give reasons. Itis 
presumed his reasons will be relevant. 
These cases do not appear  sutticient 
authority to decide the case before me, 
and the learned Additional Jndicia] 
Commissioner, Mr. Rupchand, appears also 
of this opinion. 

It appears to me therefore I should 
hold for the reasons I have given that it 
is competent to a Judge when he dis- 
agrees with ajury undere. 305 (3) to give 
his own opinion of the guilt or innocence 

(1) 23 S L R 432; 118 Ind. Oas. 747; AIR 1929 Sind 
243; (1929) Or. Cas. 537; 30 Or. L J 970. 

(2) 23 S L R 397; 118 Ind. Oas. 195; A I R 1999 ging 
145; (1929) Or. Oas. 313; 30 Or, L J 877, 
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of the accused and ib is competent for him 
when he decides to order the accused not to 
be re-tried under s. 308 to give reasons relev- 
ant to his decision. Among those reasons I 
would not necessarily exclude his opinion 
“as to the guilt of the accused. I conclude 
likewise that if a Judge decides not to 
order a retrial, becausein his opinion the 
accused is innocent, this opinion would 
not properly be excluded, 

The fact ihat in this case the learned 
Judge appearsto have made his orders 
under s. 305 (3)and under s. 303 in one 
and that he has omitted to make the 
necessary entry upon the charge sheet 
and that he has declared the jury res- 
pousible for a possible miscarriage of 
justice, after he announced his decision 


not to order a re-trial, do nob appear to 
me matters of substance sufficient to 
justify interference under s. 561-A. Nor 


do I think itin the public interest to 
exaggerate the effect of differences of 
opinion between & Judge and jury. It 
appears tobe unreasonable to suggest 
that a jury is insulted by the Judge 
because he disagrees with the majority and 
agrees with the minority as he is entitled, 
under the law to do, and there is 
nothing on the record to show that the 
jury in this case was unduly perturbed 
by the declaration of the obvious by the 
learned Judge. Lam not called upon to 
decide as to the propriety of these 
particular remarks addressed to this 
particular jury. As I agree with the 
learned Judicial Commissioner in his final 
conclusions, Criminal Revision Application 
“No. 273 of 1934, is rejected. 

D. Application rejected. 





LAHORE HIGH COURT 
Civil Revision Petition No, 642 of 1934 
May 8, 1935 
COLDSTREAM AND Jal LAL, JJ. 
PIYARE LAL— PLaIntTire—P atiriongR 
versus 


SA LIH—DEFENDANT—RESPONDENT 

Civil Procedure Code (Act V of 1908), O. XXX, 
r. 2—Application for leave to sueas pauper—Proof 
by plaintiff that he has not ‘sufficient realizable 
property to be able to pay court=-fee—Necessity of, 

In order to succeed in his application for leave to 
sue as 4 pauper, the plaintif must prove that he has 
not sufficient realizable property to be able to pay 
the court-fees,stamp on the plaint and he cannot 
succeed merely by proving that he has not sufficient 
hard cash for that purpose, Lal Chand v. Pisto (i), 
applied, 
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C. R. P. of the order of the 
Additional Subordinate Judge, Third Class, 
Montgomery, dated May 17, 1934. 

Mr. Harnam Singh, for the Petitioner. 

Jai Lal, J—The petitioner Pyare Lal, a 
minor, instituted six suits for recovery of 
money against the respondents through his 
mother. The plaintiff alleged that he was 
a ‘pauper’ but the Additional Subordinate 
Judge, Third Class, at Montgomery has dis- 
missed the plaintitt's applications for leave - 
to sue in forma pauperis, consequently these 
petitions for revision have been presented 
inthis Court. They were heard by Agha 
Haidar, J. who referred them: to a Division 
Bench as he considered that there was some 
conflict of opinion in this Court on the 
question involved. A judgment delivered 
by me has been ciled by Agha Haidar, J., 
as taking a view contrary to that taken by 
Harrison, J, but I have no hesitation in say- 
ing that 1 entirely agree with the op.union 
of Harrison, J, as to what an applicant lor 
leave to sue as a pauper must establish in 
order to succeed. In the case decided by 
me, this point was not involved or con- 
sidered at all; the case was decided on 
quite a different point. Harrison, J, has 
held in Lal Chand v. Pista (1), differing from 
Calcutta High Court, 
that in order to succeed in his application 
for leave to sue a pauper, the plaintiff must 
prove that he has not sufficient realizable 
property to be able to pay the court-fees 
stamp on the plaint and that he cannot 
succeed merely by proving that he has not 
sufficient hard cash for that purpose. 

- Applying the above test to the cases 
before us, I am of opinion that the peti-: 
tioner has established his right, to sue in ° 
forma pauperis. The learned trial Judge 
has observed that debts to the extent of 
Rs. 8,000 are owing to the petitioner by 
various debtors. No evidence, however, has 
been pointed out to us that the debts . 
amount to Rs, 8,000, but whatever debts 
are due to the petitioner are the subject 
matter of the suits. Then the trial Judge 
says that the petitioner’s father left some 
house property, but the evidence is that 
at the time of his death he had no such 
property, He also held that the petitioner's 
mother sold some debts due to the minor 
for lis. 3,000 to Uttam Ohand whom she 
has now married. It appears, however, 
that the debts which were sold by the 
mother are the subject-matter of these 
suits and Uttam Chand has definitely 


(1) 110 Ind. Cas. 122; A IR 1928 Leh, 271; 29 P L 
R 229; 10 Lah, LJ 159, 
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“tated that he did not pay anything in 
cash to the mother as consideration for 
the sale. 

All these grounds therefore on which the 

applications have been dismissed by the 
trial Judge are not sustainable. 
_I would, therefore, accept all these peti- 
tions und hold that the petitioner has 
proved that he is a pauper for the purpose 
of these suits and- that he should be 
allowed to sue in forma pauperis. The 
petitions are accepted, the orders of the 
trial Judge set aside and the cages re- 
manded to the trial Judge with a direc- 
tion to proceed with the suits in accordance 
with law. The costs of these petitions will 
abide the result. 

Coldstream, J.—I agree. 

N. Petition accepted. 


. LAHORE HIGH COURT 
Oivil Revision Petition No. 151 of 1935 
July 11, 1935 
BECKETT, J. 
LAL SINGH—PLAINTIFe—PETITIONER 
versus : 
Tas SECRETARY oF STATE ror INDIA IN 
COUNCIL Turoveu THe CHIEF 
SECRETARY, LAHORE—Derenpant— 
RESPONDENT 

Master and Servant—Servanis of Crown—Liability 
for termination of service at pleasure—Suit for da- 
mages for wrongful dismissal—Onus on plaintiff to 
show that he enjoyed some peculiar privilege—Civil Pro- 
cedure Code (Act V of 1908), O. XXXIII, r. 1—Pauper 
suit—EHarnings of applicant's brother in service—W he- 
ther can be regarded as property belonging to plaintiff, 

It is the general rule that all servants of the 
Crown are liable for termination of service at 
pleasure, so that it is for the plaintiff in a suit for 
damages for wrongful dismissal against the Secre- 
tary of State to show that he enjoyed some peculiar 
privilege. 

Earnings of a brother in service cannot be regarded 
as property beloning to the plaintitf sous to disentitle 
him to sue as pauper, 


C. P. for revision of the order of the 
Senior Sub-Judge, Ferozepore, dated Janu- 
ary 31, 1935. ; 

Mr. Faqir Singh, for the Petitioner. 

Dewan Ram Lal, Government Advocate, 
for the Respondent. 


Judgment.—The plaintiff wishes to 
bring a suit for damages for wrongful dis- 
missal against the Secretary of State for 
India in Council and has applied for leave 
to sue in forma pauperis. The trial Court 
has accepted the suit as one in which such 
permission might be given, but has found 
that the plaintiff has failed to prove that 
he is pauper. The reason given for this 
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finding is that the plaintiff failed to enter 
in the schedule to his petition particulars 
of the property belonging to the Hindu 
joint family of which he is the member, 
although he has admitted that one of his 
brothers 1s drawing Rs. 75 per month in 
service as salary, There is, however, no- 
thing to show that there is any joint family 
in tre ordinary sense, and I do not see 
that the earnings of a brother in service 
can be regarded as property belonging to 
the plaintiff. 

It would appear that the plaintiff is in 
fact a pauper. On the other hand, his 
application for permission to sue in forma 
paureris cannot be sustained. The trial 
Court held that the claim was prima facie 
valid, no agreement having been produced 
which would show that the plaintiff was 
liable to dismissal at any time. It is, howe 
ever, the general rule that all servants of 
the Crown are liable for termination of 
service at pleasure, so that it was for the 
plaintiff to show that he enjoyed some 
peculiar privilege. 

The suit does not appear to have any 
prospect of success and permission to sue 
in forma pauperis cannot, therefore, be 


given. The application is rejected. No 
orders as to costs. 
N. Application re;ected. 





MADRAS HIGH COURT 

Second Civil Appeal No. 1132 of 1932 

March 14, 1935 
VARADACHARIAR, J. 
SUNDARA AYYAR AND OTHERS— 
PLAINTIFES — APPELLANTS 
versus 
MORARI VARADA AYYAR AND otugRs— 

DEFENDANTS—RESPONDENTS 

Civil Procedure Code (Act V of 1908), 3. 92—Suit by 
trustees for regulating management and framing 
scheme—Necessity of sanction. 

Assuming that s. 92, Oivil Procedure Code, has 
no application to suits whose object is the assertion 
or vindication of personal or individual rights cf 
persons claiming to be trustees, the mere fact that, 
the plaintifis may in a sense be trustees will not 
necessarily preclude the application of s.92 if the 
reliefs in the suit relate not to the vindication of 
their personal rights but to the advancement of 
the interests of the institution itself by securing 
more efficient maragement, 

Where owing to the large increase in the 
members of the irustee’s family, a suit was in- 
stituted for a decree appointing trustees from among 
the members of the family and for framing a 
scheme for the purpose of the charities : 

Held that s. 92, was applicable to the suit 


S.C. A. against the decree of the District 
Court of Salem in Appeal Suit No. 249 


~ 
4 
4 
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of 1929 preferred against the decree? of 
the Court of the Sudordinate Judge of 
Salem in Original Suit No. 41 of 1927) 

.- Messrs, C. S. Venkatachariar and K. S. 
‘Sundaram, for the Appellants. 

_ Messrs. T. M. Krishnaswamt Ayyar and 
_K. Sankara Sastri, for the Respondents. 

. Judgment.—The only point for de- 
cision inthis case is whether the suit as 
framed. is maintainable, without com- 
pliance with the provisions of s. 92 of the 
„Civil ~Procedure: Oode, -The learned Dis- 
trict: Judge has held that the suit is one 
„of the class contemplated by s. 92, Civil 
Procedure Code, and as its provisions have 
-not-been complied with he has dismissed 
es suit. Hence the appeal by the plaint- 
lus. - - 


- It is not necessary to refer to the 
-authorities at any length. Assuming for 
‘the present that s. 92 has no application 
‘to suits whose object is the assertion or 
‘vindication of personal or individual right 
of persons claiming to’ be trustees, the 


“mere fact that the plaintiffs may in a 


‘senée be trustees will not necessarily pre- 


‘elude the application of s. 92, if the reliefs 
“in the suit relate not to the vindication 


of their personal rights: but to the ad- 
vancement of the interests of the institation 
itself by securing more efficient manage- 
ment. It must be remembered that the 
language of sub-s.2 of s. 92 is very wide 
and -itis only by an attempt to reconcile 
s.92 and the corresponding s. 539 with 
the pre-existing law.relating to private 
rights that it has sometimes been held 
that the suit though relaing to a public 
trust will not fall within s. 92 if it merely 
relates to the vindication of private rights. 


“It will bean unwarranted extension of this 


-exception ‘to hold that a suit whose 


. avowed, object is the furtherance of the 


interests of the institution itself, by the 
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increase, as it would be very dificult to carry on 
the charities continuously as done in the long past 
with the consent of all the members, it is just 
and necessary that trustees should be appointed 
among the family members, that a scheme should 
be framed and other arrangements should be made. 

It is difficult to see from this paragraph 
that there is any question of ‘the vindi- 
cation of individual rights. Similarly in 
the prayer portion also, the prayers are: | 

“(1) to pass a decree appointing trustees from 
the family members, and (2) framing a scheme for 


‘the purpose of the charities.” ` 


I see no reason to differ from the 


learned District Judge on this point. 


Mr. Venkatachariar further raised ` a 
contention that as the contesting defen- 
dants denied that some of the . pldint 
properties were trust properties, his clients 
may have a declaration to that effect. but 
I do not see how a Court which holds that 
it has no jurisdiction over the suit as 
constituted can make a declaration in the 
course of the suit. If the plaint had 
specifically asked for a declaration in’ 
respect of these properties, it might be 
possible to hold that that part of the case 
was not covered-‘by s.92 and a declaration 
might be given. We must take it that 


‘the issue as to the trust character of these 


properties was raised only as incidental 
to the relief by way of framing a scheme, 
because the Court must know what are 


‘the properties in respect of which a 
‘scheme isto be framed. Butifit isto be 


held that a suit for a scheme is not 
maintainable in the absence of the Advocate- 


-General's sanction, I do not see how a 


declaration can be independently granted.: 
A further contention was advanced on 
of the appellant that as s. 69 of 


(corresponding to the present s. 73) repealed 


-s. 92, Civil Procedure Code, the present 


suit will not be barred by 85.92 so far at 
any rate as it seeks relief in respect of 
certain Religious Trust, viz., Archana in 


“framing of a proper scheme amon cat Sager 
“allege nak ahi Te Ang Ae o “Brirangam and worship in Narasimhaswami 
;- among . themselves upon proper manage- Temple. But s. 73 now will not help the 
-ment, will also not fall under s. 92, — appellants, because cl. 2 of that sestion not 
- The plaint proceeds on the footing that merely repeals s. 92, Civil Procedure Code, 
“all the members of the family who had but contains a general prohibition that 
. entered into the partition’of 1574 were in RO Suit in respect of the management or 
‘the eye of the law trustees and likewise administration of any Religious Endowment 
‘their descendants, though quite a large shall be maintained except in accordance 
“number of. them are minors. After settin g with the provisions of the Act. That pro- 
Out certain-inconveniences and difficulties in Dibition is fatal to the maintainability 


the management.the plaint states as fol- 
lows in para. 11: - 
“As the’ family has now increased. and as the 


: members of the family have risen to`large numbers 


‘and us it is likely that the family should still 


of the present suit even in respect of 
Religious Endowments and Trusts. — | 
The second appeal, therefore, fails and is 


-dismissed with costs. 


A, Appeal dismissed, ` 
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 “LAHORE HIGH COURT . 

Civil Revision Petition No. 359 of 1931 
October 4, 1934 


Jal Lat, J. 
C, L. GULATI— PETITIONE? 
versus 
G. O.. HARDY AND ANOTAER—OPPOSITE 
PARTIES 


Insolvency—On objection by other party, Court 
finding security furnished by petitioner in insolvency 
insufficient—Fresh security, if can be demanded, 

A Oourt has inherent jurisdiction in cases where 
Court accepts the security furnished by a petitioner 
in insolvency but on objections by the other side 
finds it insufficient, to demand fresh security if it 
is satisfied that the security which has already been 
given is not sufficient.’ It is fair to presume in such 
cases thata fraud has heen committed onthe Court 
or, in any case, that the Court has acted under a 
misapprehension in accepting the security, 

O. R.P. from the decision 
Additional District Judge, Lahore, dated 
February 27, 1934. 

. Mr. R. L. Anand, II, for the Petition- 


er. 


Order.—The respondents made -an ap- 
plication for being adjudicated insolvents 
and the Insolvency Judge passed an order 
that they should give 
appearance in Court. Security was conse- 
quently given and accepted by the Court, 
but in the absence of the petitioner before 
me, who is one of the creditors of the 
insolvents, the petitioner then represented 
to the Insolvency Judge that the surety 
was a man ofno substance and conse- 
quently the security was not adequate, 
The Judge thereupon called the insol- 
vents either to produce the surety or to 
give fresh security and directed that in 
default the insolvency petition shali be 
dismissed. From this order an appeal 
was preferred to the District Judge, and 
the learned Additional District Judge, 
being of opinion that once a security has 
been accepted, the Court is not com- 
petent legally. to cancel it and demand 
fresh security, accepted the appeal on 
this ground alone and set aside the order 
of the Insolvency Judge. 

. The view of the Additional District 
Judge,in my opinion, is erroneous, A 
Court has inherent jurisdiction in such 
cases to demand fresh security if it is 
satisfied that the security which has al- 
ready been given is not sufficient. 


It is fair to presume in such cases that 


a fraud has been committed on the Court 
or, in any case, that the Court has acted 
under a misapprehension in accepting 
the security. I accept this petition and 
pet aside the order of the Additional 


MUNTaHA v. AWAL JAN (PESH) 


of the 


“band of a woman succeeds 


security for their: 


871. 
District Judge. The Insolvency Judge. 
willnow proceed withthe case in aczord- 
ance withlaw. There will be noorder as 


to the costs of these proceedings. i 
D. Petition accepted, 


PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Oivil Revision No. 421 of 193! 
April 26, 1935 

ALMOND, Å. J.O. 

Musammat MUNTAHA AND ANOTHER — 

DEFENDANTS —PETITIONERS 
VETSUS 
Musammat AWAL JAN AND oTrHERS— 


Proforma DEFENDANTS—RESPONDENTS. 
Custom (N.-W. F. P.)—Succession—Bara Mohmand 
tribe —Husband succeeds in preference to daughter. 
Among Bara Mohmand tribe, by custom, the hus- 
in preference to her 
daughters and on his death his widows are entitled te 
possession for their lives. - 


Mr. Agha Saiyid Ali Shah, for the 
Petitioners. A 

Mr. M. Abdul Latif Khan, for -the 
Respondents Nos. 1 and 2. 

» Order.—The land in suit, area 70 


kanals 103 marlas, is +4 of an estate of 
141 kanals | marla which formerly belonged: 
in equal shares to two brothers Abdul 
Karim and Abdul Kadir, both of whom 
are now dead. Musammat Bismillah Jan’ 
is the representative-in-interest of Abdul 
Kadir and is a defendant to this suit. in 
a formal capacity as being joint owner 
in the land. Abdul Karim had three 
wives, Musammat Fakhro, Musammat 
Firdaus Jan and Musammat Muntaha. In 
1922 by a registered deed he conveyed the 
70 kanals and 104 marlasof land now in 
suit to Musammat Fakhro by way of 
dower, Musammat Fakhro died during 
the lifetime of her husband Abdul Karim 
leaving behind two daughters Musammat 
Awal Jan and Musammat Bibi Rehana, 
the plaintiff in the present case. They 
were her daughters from Abdul Karim. 
Shortly after the death of Musammat 
Fakhro, Abdul Karim also died leaving 
behind him his two daughters and two 
remaining widows Musammat Firdaus Jan 
and Musammat Muntaha. Atthe time of 
Abdul Karim's death Musammat Awal Jan 
was already married and Musammat Bibi 
Rehana was unmarried. The land which 
had been given to Musammat. Fakhro by 
the registered deed of 1922 formed the 
subject of mutation in her favour in the 
revenue papers, After the death of Abdul 
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Karim, the Revenue Authorities made. a 
formal mutation of the land back to the 
name of Abdul Karim who was already 
dead, and a subsequent mutation in favour 
of Musammat Firdaus Jan, Musammat 
Muntaha and Musammat Bibi Rehana in 
equal shares. On the marriage of Musam- 
mat Bibi Rehana her name was removed 
from the revenue papers by a 3rd muta- 
tion. ‘Subsequently Musammat Muntaha 
transferred, some of the land to Sultan, 
defendant. The present suit was then 
brought by Musammat Awal Jan and 
Musammat Bibi Rehana for possession of 
the whole area on the ground that ac- 
cording to custom they were the heirs of 
their mother Musammat Fakhro. The suit 
was resisted. The suit was originally 
decreed by the trial Court which relying 
ón the ruling of this Court published as 
Judicial Record, Vol. 2, No, 23, held that 
gift to a female did not revert to the 
original donee if any direct descendant 
male or female were still alive. An ap- 
peal was preferred to the Court of the 
District Judge and thelearned Additional 
Judge maintained the order of the trial 
Oourt relying on the same case as 
that relied on by the learned trial Judge. 
An application for revision of the District 
‘Judge’s decree has been presented to this 
Court. 

Learned Counsel for the respondents 
seeks to maintain the decrees of the 
Courts below on the grounds therein 
stated, but learned Counsel for the peti. 
tioner ceeks to have those decrees set aside 
on the ground that there is no question 
of the reversion of the property to the 
donor Abdul Karim on the death of Musam- 
mat Fakhro; but the real position is that 
the land was inherited by Abdul Karim 
on the death of Musammat Fakhro as an 
heir with rights prior to Abdul Karim’s 
daughters. ‘Chis question appears to have 
been entirely overlooked by the Courts 
below. The case ig clearly distinguishable 
from that reported as Vol. 2, No. 23, be- 
cause in that case there was no question 
of a contest between ihe husband and 
the daughteis of a female owner of pro- 
perty. The husbard of a female owner is 
treated specially in Question and Answer 
No. 67 of Lorimer’s Customary Law. The 
tribe to which the parties belong in the 
present case is the Bara Mohmand trike 
and the statement of custom as recorded 
in Lorimer Oustomary Law as regards 
this tribe is that the tribe was divided 
put the preponderating opinion made the 
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woman's sons the heirs, after them thé 
husband and after him the woman’s other 
heirs. 

It is contended by Counsel for the res- 
pondent that the Customary Law as laid 
down in this Manual is admittedly not 
an absolutely accurate record of custom, 
that it has been varied considerably by 
judicial opinion, and that the custom 
even in para. 67 is laid down with no 
great precision. He has further referred 
to two recent rulings of the Punjab High 
Court reported in Jagat Singh v. Jiwan 


(1) and Narain Singh v. Chand Kaur (2). |. 


In those two cases it was laid down that 
when the riwaj-i-am lays down a custom 
which is in consonance with the general 
agricultural custom of the province, very 
strong proof would have to be produced 
to disprove it; but where the custom re- 
corded in the riwaj-i-am is opposed to, 
the rules generally prevailing the presump-. 
tion of its correctness would be considerably, 
weakened. Again when the riwaj-i-am 
affects adversely the rights of females who 
had no opportunity whatever of appear- 
ing before the Revenue Officer the presump- 
tion will be weaker still and only a few 
instances might suffice to rebut it. It is 
apparent that on this record there is 
nothing whatever to rebut the statement 
of custom as laid down in Question and 
Answer 67 of Lorimer’s Customary Law. 
Nothing has been shown by which there 
is a general custom that daughters of a 
female succeed in preference to a hus- 
band, It must be remembered that custom 
was alleged as the basis of their right. 
Tt was upon them to prove that they 
were entitled according to custom and the 
only authority which is produced before 
the Court is that contained in Question and 
Answer 67. The statement of custom 
may be vague in that answer but it is 
the only evidence of custom and is against 
the plaintiff and for these reasons it ap- 
pears to me that the plaintifs were not 
entitled to succeed. The property of 
Musammat Fakhro was inherited by her 
husband Abdul Karim and his widows are, 
therefore, entitled to possession for their 
life. It is possible that on the death of 
the widows the daughters may be entitled 
to succeed as heirs to their father, but 
they certainly cannot claim possession dur- 
ing the lifetime of Abdul Karim's sur- 


(1) 37P L R203; 156 Ind. Cas.215; A 1 R 1985 
Lah. 617; 7R L 877. 

(2) 37 P L2 R 220; 156 Ind. Cas. 174; AIR 1935 
Lah, 607; 7 R L 874, 
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viving widows. For these reasons this 
application is accepted, the decrees of the 
Courts below are set aside, and the suit 
of the plaintiff is dismissed with costs 
throughout. 

D. Application accepted. 


LAHORE HIGH COURT 
Civil Appeal No. 687 of 1934 
October 3, 1934 

l CURRIE, J. 
MAULA BAKHBH—APPELLANT 
versus 

ALLAH DITTA —Surety—RESPoNDENT 

Civil Procedure Code (Act V of 1908, s. 145— Surety 
undertaking to produce judgment-debtor on every date 
fixed— First date fixed in presence of surety and judg- 
ment-debtor — Specific notice to surety, if necessary 
'—Notice under s. 115, regarding realization of decre- 
tal amount—Necessity of. 

The surety «undertook to produce the judgment- 
debtor on every date fixed and on the first date on 
which the judgment-debtor absented himself was 
fixed by the Court in the presence of the judgment- 
debtor and the surety for the production of a pro- 
tection order: ‘ 

Held, that there was no need to give the surety 
Abo notice to producethe judgment-debtor on that 

ay. 

Held, also, that notice under s. 145, Oivil Proce- 
dure Code should be given to the surety regarding the 
realisation of the decretal amount from him. Dharam 
Singh v. Nand Singh .1), distinguished. 

O. A. from the decision of the Additional 
District Judge, Lyallpur, dated January 6, 
1934. 

Mr. M. A. Majid, for the Appellant. 
Mr. Iqbal Singh, for the Respondent. 
Judgment.—The respondent, Alla Ditta 

stood surety for one Mohammad Husain 

who was a judgment-debtor against whom 
the appellant, Maula Bakhsh held a decree. 

On two dates the judgment-debtor absent- 

ed himself. The Courts below have held 

that on the first oscasion he missed the 
train and on the second occasion he was 

ill. Both the Courts agree that he could 

fairly be excused on the second ozcasion. 

As regards the first occasion, the Sub- 

Judge held that there was sufficient ground 

for excusing his absence, but the learned 

District Judge was of opinion that he 

should at least have informed the Court 

that he had missed the train and would 
be coming later. The learned Sub-Judge 
decided not to realize the decretal amount 
from the surety. On appeal the learned 

Additional District Judge held that notice 

should have been given to the surety 

to produce the judgment-debtor. He re- 
ferred to Dharam Singh v. Nand Singh 

(1), but from a perusal of that ruling 


(1) 78 Ind. Oas. 447; A IR 1925 Lah, 170, 
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it is clear that the facts in that case 
were different. Here the bond is perfectly 
clear. The surety undertook to produce 
the judgment-debtor on every date fixed 
and it appears that the first date on 
which the judgment-debtor absented himself 
was fixed by the Court in the presence 
of the judgment-debtor and the surety for 
the production of a protection order. ‘Thus 
in my opinion there was no need to give 
the surety specific notice to produce the 
judgment-debtor on that day. 

The learned Additional District Judge 
further remarked that no notice under 
s. 145, Civil Procedure Code had been 
given to the surety regarding the realisa- 
tion of the decretal amount from him. 
This is correct. No notice of any sort 
was issued, to the surety and there is not 
even an order calling upon him to show 
cause or suggesting that the decretal 
amount should be realized from his 
security. Merely two issues, purely of fact 
were framed. It is thus impossible to hold 
that any notice of any kind was given 
to the surety as is required by the proviso 
to .s. 145, Civil Procedure Code. The 
whole proceedings, therefore, before the 
Sub-Judge were infructuous and the appeal 
must fail. 

Mr. Majid suggested that the case should 
be returned to the Sub-Judge on remand 
with instructions to issue the necessary 
notice, but thera is no request to that 


‘effect put forward in the grounds of ap- 


peal and I am not prepared to acecede-to 
it at this stage. J, tnerefore, dimiss the 
appeal. In the circumstances of the case 
I.leave the parties to bear their own 
costs throughout. 

D. Appeal dismissed. 





SIND JUDICIAL COMMISSIONER’S 
COURT 


Miscellaneous Appeal No. 6 of 1930 
March 1, 1935 
FERRERS, J. O. AND RUPOHAND, A. d, O. 
Kazi KHAN MAHOMED—- APPELLANT 
; VETSUS 
HEMANDAS PRITAMDAS— RESPONDENT 
Civil Procedure Code (Act V of 1908), O0, KA. r. 18 (1) 
— Partition decreenot containing directions as required 
by O. XX, ra 18(1)—Plaintiff failing to get it corrected 
—Whether can ask Court to transfer proceedings to 
Collector. so f 
Where the decree gives no directions as required 
by O. XX, r. 18, cl. (1), Civil Procedure Code, and 
is defective, it is incumbent upon the plaintiffs to 
have it corrected within the time allowed by law 
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and if they fail to do so, they cannot ask the-. Court’ 
to transfer the proceedings to the Collector in the 


yay of any such directions contained in the 
ecree, 

, Mr. S. H. Lulla, for the Appellant. 

. Mr. . Dipchand Chandumal, for the 
Respondents. . 

- Judgment.— This appeal arises 


ont of an application made by the plaintiffs- 
appellants to enforce a partition decree 
which was passed in their favour as far 
back .as October 1915, and confirmed in 
appeal on September 29, 1919. The decree 
granted the plaintiffs several reliefs but we 
are at present concerned with the decree so 
far as it relates to partition of a garden 
paying’ revenue to Government. Order XX, 
T. 18, cl: (1), Civil Procedure Code, provides 
that if and in so far as the decree for 


partition relates to an estate assessed 
to the payment of revenue to Govern- 
ment 


“it shall declare the rights of the several parties 
interested in the property, but shall direct such 
Partition orseparation to be made by the Oollector . . 
.-.% in accordance with such declaration and with 
the provisions of 54." 


.The decree is admittedly defective in 
form. It contains no directions that 
partition of the garden shall be made by 
the Collector. The decree is drawn up in 
conformity with the judgment, and the 
appellant has made no application to the 
trial Court or to this Court fcr amendment 
of _ the judgment and decree 
passed by the trial Court and confirmed 
by this Court. Any application made now 
in that behalf would be statute barred. 
Treating the decree as an executable decree 
properly drawn up, tbe appellant has from 
time to time made applications for execution. 
The last execution application to which it 
is necessary to refer is that dated August 
19, 1934. In that application the relief 
sought by the appellants is stated thus: ` 
“The Court may kindly award, by partition, separate 
possession of land, right--of irrigation from the 
well ii 
For reasons best known to the appellants 
they did not proceed with this application 
and it was struck of. Oa August 2, 1928, 
more than three years after the above ap- 
plication was struck off, and about 12 years 
after the passing of the decree by the trial 
Court and about nine years after the same 
was confirmed by this Court, the appellants 
filed - an application which is the subject- 
matter of the present appeal, This appli- 
cation is headed as an application under 
s. 94; Civil Procedure Code, and asks the 
Court to send the papers to the Collector to 
effect partition under s. 54, Civil Procedure 
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Code: oO 


_ “As directed by the decree which was confirmed by 
the Court of the Judical Commissioner on appeal on 
September 29, 1919." ; : 

to be 


This application has been held 
barred by limitation. The learned Ad- 
vocate has argued that as a decree for 
partition of property, whether such pro- 
perty is assessed to payment of revenue to 
Government or not, is only a preliminary 
decree, an application to enforce it is not 
barred by any article of the Limitation Act. 
But the obvious answer to that argument 
Is that the decree gives no directions as 
required by O. XX, r..18, cl. (1) and being 
defective, it was incumbent upon the 
plaintiffs to have it corrected within the 
time allowed by law and having failed to 
do so they cannot ask the Court to transfer 
the proceedings to lhe Collector in the 
absence of any such directions.contained.in 
the decree. It is also to be observed that 
the appellants have not come to Court with 
clean hands. They have attempted to get 
relief by making an untrue allegation in 
their application under appeal that the 
decree contains the necessary directions 
when it contains none. Tor these reasons 
the application purporting to be an applica 
tion under s. 954, Civil Procedure Code, is 
incompetent. Under the circumstances, 
there is no occasion to go into the question 
whether this application is -within time or 
into the further question whether a decree 
properly drawn ‘up under r. 18, cl.(1l)isa 
preliminary or final decree or whether the 
provisions of Art. 181 or Art. 182, Limitation 
Act, apply to an application for enforcement 
of such a decree or not, We accordingly 
dismiss this appeal with costs. ; 
D. Appeal dismissed, : 





LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 205 
of 1935 
June 6,1935 
l ABDUL RASAID, J. 
RAM PARSHAD AND OTSERS—PLAINTIFFS 
— APPELLANTS 
VETSUS 
SARDHA RAM AND OTAERS— DEFENDANTS 
— RESPONDENTS 
Probate—Revocation of grantof probate— Circum- 
slances—Executants unwilling to administer estate— 
Grant of probate, if can be revoked, 
It is open to the Court to revoke the grant o 
-probate where the administrator had either left the 
country or absconded or could not be traced or 


_expressed a desire to withdraw and circumstances 


-may arise after the grant of probate which may 
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make the grant useless and inoperative and thus 
justify revocation. The fact that the executants-are 
unwilling to administer the estate is a circum- 
stance to show thatthe grant has become useless 
and inoperative and the grant will then be revoked. 
Surendra Nath v. Amrita- Lal Pal Chowdury (D, 
followed. 


Mise. F. C. A. from an order of the Dis- 
ny Judge, Ambala, dated November 5, 
1934. 

_ Mr. Tek Chand, for the Appellants. 

. Mr. Gurcharan Singh, for the Respond- 
ents.  - 

_Judgment.—This is an appeal under 
s. 299 of the Indian Succession Act against 
the order of the learned District Judge of 
Ambala: dismissing a petition for the 
revocation of the probate of the will of 
one Dewa Singh. 

Dewa Singh executed a will on Novem- 
ber 24,1894, and nominated ‘Panchayat 
Baradri Kalalan of Ambala’ as executors, 
The entire estate was to be devoted to 
religious and charitable purposes after 
defraying the expenses of the funeral rites. 
Dewa Singh died on November 4, 1895, 
In 1911 Sardha Ram and several others 
applied for the probate of this will, and 
on April 27, 1912, probate was granted and 
the following seven persons were appointed 
as executors :— < 


1. Sardar Gurmukh Singh, 2. Munshi Karta 
Ram, 3. Munshi Bhagwan Das, 4. Babu Inder 
Parshad, .5. Babu Brij Bashi Lal, 6. Babu 
Atma Ram, and 7. Munshi Sardha Ram. 

On July 17, 1934, the appellants presented 
a petition for the revocation of the probate 
stating that the first four executors were 
dead, that Brij Bashi Lal had left the 
Punjab andhad been residing at Agra for 
the last 10 years, and that Atma Kam and 
Munshi Sardha Ram were unwilling to 
administer the estate of Dewa Singh any 
longer. It was maintained that the grant 
of probate had become useless and in- 
operative in view of these circumstances 
and it was prayed that this grant be 
revoked under s. 263 (d) of the Indian 
Succession Act. 

“Four of the executors being dead, notices 
of appeal were served on the other three 
executors. The learned Counsel for Brij 
Bashi Lal and Atma Ram does not oppose 
the revocation of the probate while no 
appearance has been put in by oron 
behalf of Munshi Sardha Ram. It is clear 
from the circumstances established on the 
record that the three executors, who are 
alive, are unwilling to continue to. adminis- 
ter the estate. Two of them haveceased to 
take any interest, while the third one ap- 
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pears to have made an application to the. 
District Judge to the effect that the entire . 
management ofthe estate should be takenin, - 
hand by the Court. It was observed In 
Surendra Nath v. Amrita Lal PalChawdury. 
(1) that it was open to the Court to revoke. 
the grant of probate where the administrator 
had either left the country or absconded or, 
could not be traced or expressed a desire, 
to withdraw. It was further held thaf, 
circumstances may arise after the grant of 
probate which may make the grant useless, 
and inoperative and thus justify revocation. 
It is clear that the present executants are 
unwilling to administer the estate, and that 
circumstances have arisen showing that 
the grant has become useless and inoper- 
ative, ; 

I, therefore, accept the appeal and revoke 
the grant of the probate, dated April 27, 
1912, of the will of Dewa Singh, Keeping 
in view allthe circumstances of the case I 
leave the parties to bear their own costs. 
throughout. If the appellants wish to 
obtain a fresh probate of this will, it will 
be open to them, if so advised, to make a. 
regular application in this respect. 

N. Appeal accepted. 

(1) 47 O 115 at p. 123; 51 Ind, vas. 936; 29 © LJ 
496; 230 W N 763, , 





MADRAS HIGH COURT 
Civil Appeal No. 195 of 1925 
February 7, 1935 
RAMESAM AND STONE, JJ. 
PERIYANAN SERVAI AND OTHERS— 
APPELLANTS 
versus 
MAHADEVAN AMBALAM AND oTsERsS— 
RESPONDENTS 

Jurisdiction—Special kind of worship to which 
some dignity is attached but no emoluments of value 
—Whether can be subject of a civil suit.. | | 

A special kind of worship, to which some dignity 
is attached, but no emoluments of value are attached 
cannot be the subject of a suit in a Oivil Court. 
Thirumalai Alwar Aiyangar v. Srinivasachariar (1), 
dissented from. _ 

C. A. against an decreeof the Additional 
Sub-Judge, Sivaganga, in O. 5. No. 118 
of 1923. 

Mr. K.S. Venkatarama Iyer, for the Ap- 
pellant. 

The Advocate-General and Mr. A. Swami- 
natha Ayyar, for the Respondents. l 

Judgment.—The suit is to establish 
plaintiffs’ right to two dignities in con- 
nection with a temple. They were io be 
observed during a car festival before the ` 
dragging of the car, They consist in the, 
receipt of a cocoanut and breaking it near . 
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the idol on each occasion and were 
described as Natter cocoanut and Ambalam 
cocoanut. In themselves they are not of a 
substantial value. Unless they are 
attached to some office, the suit is not 
maintainable. The Subordinate Judge 
finds that the office now mentioned in the 
plaint as the offices to which the dignities 
dre attached never existed. The defendants 
Say that the dignities are attached to the 
Office of decking the car. This is disbeliev- 
éd by the Subordinate Judge. Neither 
side mentions any offices in the pleadings 
in the former suit, O. 8. No. 150 of 1903 
on the file of the Court of the District Munsif 
of Sivagangs, in which the positions of 
the parties were reversed (Exs. 8 and 8-0 
see also Ex. P). We agree with the find: 
ings of the Subordinate Judge. 

It is next urged that the suit is main- 
tainablé because a right to worship ina 
patticular manner is claimed. A general 
right tó worship is not denied by the 
defendants.and is not in question. A 
special kind of worship,to which some 
dignity is attached, but no emoluments of 
of value are attached cannot be the subject 
of a suit in a Civil Court. To this extent 
we do not agree with the decision in 
Thirumalat Alwar Aiyangar v. Srinivasa- 
chariar, (1). Weare not to be understood 
as agreeing with the observations of the 
Subordinate Judge as to the ownership of 
the temple being in the Chettiar or any 
other persons. We leave the matter open. 
The appeal is dismiased with costs. 


N. Appeal dismissed. 
(1) 36 Ind. Cas. 568; A IR 1917 Mad, 903. 





SIND JUDICIAL COMMISSIONER'S 
COURT 


Criminal Revision Application 
No. 279 of 1934 
April 2, 1935 
Ferrers, J.C. AND RUPOHAND, A. J.C, 
GANGUMAL LOKUMAL— 
APPLICANT 


versus 

HIMATHMAL TIPOMAL—Oppongnt 
Criminal Procedure Code (Act V of 1898), s. 488 
—Husbant neither neglecting nor refusing to 
maintain wife—-Wife refusing to live with hus- 
band without just grounds for refusal—Wife, af 
entitled to separate maintenance. 
Where the wife refuses to live with her hus- 
band without any just grounds forso doing and 
the husband hag neither neglected nor refused 
to maintain her, she is not entitled to any 
separate maintenance. 
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Mr. Motiram Idanmal, for the Appli- 
cant. 

Mr. C. M. Lobo, for the Crown. 

Mr. Partabrai D. Punwani, for the 
Opponent. 

Ferrers, J.G.—These proceedings begin 
with an application by one Himathmal 
who said that Gangumal, the husband of. 
his daughter Lachmibai, having sufficient 
means, refuses or has neglected to main- 
tain Lachmibai his wife. Gangumal made 
answer and said that he was ready and 
willing to maintain his wife on condition 
that she came and stayed with him. To 
this condition neither the girl nor her 
father was willing to accede. Himath- 
mal, the father, said i 

“I am not prepared to allow the opponent to 
take away his wife even if he contents to live 
in a separate house.” 

Lachmibai, the wife, said 

“I am not prepared to live with my husband 
because he keeps me unhappy. He will not be 
able tolook after me. Even if a separate house 
is givento meto live in, I am afraid that I will 
be beaten by my husband.” 


The learned Magistrate took evidence 
and came to a somewhat indefinite con- 
clusion. 

The girl had made a number of allega-. 
tions against her father-in-law whom she 
charged with scandalous misbehaviour. 
The learned Magistrate has not made any 
definite pronouncement upon the truth 
or falsity of these allegations, It is, how- 
ever, admitted by the learned Publie 
Prosecutor, who appears to uphold _ the’ 
order ultimately passed by the learned 
Magistrate, that the girl has said many 
{hings so spiteful and so silly that they 
cannot for a moment be believed. 


The fact appears to me to be that this 
bride when first she came to her hus- 
band’s house was strange and ill at 
ease, and her father-in-law in an attempt 
to make her feel at home may have at-. 
tempted some caresses which were taken 
by the girl ina sense in which they were 
never intended. The ageof the father-in- 
law is given as sixty-four years. We. 
have seen himin Conrt, and speaking for 
myself, I do not consider that any of the 
imputasions made upon him have been 
justified, Be that as it may, the case is 
one in which the outcome most to be de- 
sired is obviously an amicable settlement, 
In the hope of bringing such a settlement 
about, the Court suggested the parties 
should agree to these terms: Gangumal 
was to provide a separate house and to 
live in it with his wife. The fathers of 
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both the bride and the bride-groom should 
agree that neither of them would visit the 
new house until the husband and wife had 
had anoppctunity of settling down together 
and coming to an amicable understanding 
Our proposal was that thie experiment 
should be tried for two~ months, at the end 
of which time the case should have been 
called up again. Unfortunately, the girl 
and ‘her father are stillimplicable and 
they refuse to assent to this proposal. 
he case, has, therefore, to be disposed of 
in accordance with thelaw as laid down 
in s. 488 of the Code of Criminal Procedure. 
It is there provided that if a husband 
offers to maintain his wife on condition of 
her living with him and she refuses to 
live with him, the grounds of refusal 
.stated by her should be considered; and 
that an order under this section should not 
be made unless just grounds for so doing 
have been made to appear. 

We have been asked by Mr. Partabrai, 
who aprears for the opponent, since we 
are sitting in revision, to accept the findings 
of fact at which the learned Magistrate 
has arrived. But the findings of fact to 
which the Magistrate has definitely com- 
mitted himself areno more than these: 
There is absolutely nothing against Lach- 
mibai’s character, and since her chastity 
stands unasgailed andthe failure to pro- 
vide for her is amply proved, therefore, 
an order for separate maintenance is justi- 
fied. 

In my opinion, the grounds which are 
alleged for the wife’s refusal to live with 
her husband are not such as to justify 
us in ordering a séparate maintenance. If 
she had been willing to accept the very 
reasonable proposition that has been made 
to her we should have ‘been in a position, 
after the experiment had been fairly tried, 
to decide whether there was any irrecon- 
cilable incompatibility of temper which 
would make it impossible for this marriage 
to havea happy issue. But asthe result 
ofthe very lengthy discussion which we 
have heard, we have come to the conclu- 
sion that the order for separate mainte- 
nance ought not to be maintained. 

The young man appears to be dependent 
altogether upon his father, and it can 
scarcely be expected that the father after 
the aspersions have been cast on his 
character should be willing to support the 
wife in a separate residence. 

Lachmibai has a child: and the father, 
who is the natural guardian, is willing 
to maintain it. I do not think that he ought 
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to be requiredto provide facilities for 
the motherto detain the child under a 
strange roof. 

For these reasons, we allow this revis- 
ion application and reverse the order which 
has been made for the payment of separa- 
tion allowance to Lachmibai. 

Rupchand, A.J. C.—There is no re- 
liable evidence to provethat the appli- 
cant has either neglected or refused to 
maintain his wife. Himathmal who is 
the father of this young woman has ad- 
mitted that there was no quarrel between 
the applicant and his wife forthe first 
six months, and, therefore, when the girl 
left the house of her father-in-law and 
would not return to that house, the appli- 
cant went to live with her in the house 
of his uncle. Notwithstanding that, she 
left him again. The applicant has even 
offered to provide a separate house for 
her, and, therefore, the complaint of 
Himathmal that the applicant has neg- 
lected orrefused to . maintain his wife is 
unfounded. Itis a pity that Himathmal 
is misguidingthe young woman to keep 
away from the applicant; and does not 
realise the consequences, But we are 
afraid, that if she refuses to return to her 
husband notwithstanding the offer to live 
with the applicant in aseparate house, 
she cannot get maintenance from the ap- 
plicant, 

This young woman has a daughter 
about threeyears old. Ja discussing the 
merits of the case, the learned Magistrate 
has referred tothis daughter and has 
said that the applicant is bound to pro- 
vide maintenance for her. But that ig 
not the allegation on which the parties 
went to trial. I would, therefore, say noth- 
ing with regard to the claim for main- 
tenence forthechild,if any. Ifthat claim 
is putin issue, it is opento the appli- 
cant to claim that the child be given to 
him and that his wife cannot, on the one 
hand, refuse to live with him, and on 
the other claim maintenance for the 
child. 

Without expressing any opinion about 
the merits of the claim, if any, of main- 
tenance of the child, I agree that this re- 
vision application should be allowed and the 
order of the learned Magistrate vacated. 

N. Application allowed. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 1552 of 1933 
_ June 18,1934 
BBIDE, J. 
- NATHU MAL—DBEF8ENDANT—ÀPPELLANT 
E i f TETSUS 
. LADLI PARSHAD— PLAINTIFF — 
RESPONDENT 
. Partnership—Accounts, suit for—Second suit for 
accounts—Maintainability when claim in it could 
have been included in first sutt, 
“When a suit for accounts of a partnership has 
been instituteJ, a second suit for accounts, in con- 


nection with the partnerskip. regarding claims which 
could have been included in the first suit, is not 


maintainable, 


g, C. A. from an order ofthe District 
Judge, Ambala, dated April 7, 1933. 
. Mr. Shamair Chand, for the Appellant. 
Mr. Tek Chand, for the Respondent. 

: Judgment.—The parties to this case 
had a partnership with one Beni Parshad 
for running a mortor bus service. Dis- 
putes having arisen between the parties 
the matter was referred to arbitration 
and an award was given on November 8, 
1921, by which the partnership was dis- 
solved and certain amounts were found 
to be due to the parties. Subsequently 
Beni Parshad brought a suit for accounts 
at Saharanpur which went on appeal to 
the. High Court at Allahabad and was 
again remanded for re-decision on certain 
points. There have been certain other 
suits alsoin connection with the partner- 
ship but it is necessary to go into their 
details for the purposes of the present 
appeal. The present suit arises out of an» 
other suit for accounts which was filed by 
Ladli Parshad against Nathu Mal in con- 
nection with costs incurred by them jointly 
on suits instituted by them to recover cer- 
tain sums which were due to the partner- 
ship. .The plaintiff also claimed a sum of 
Rs. 500 which was due to him according 
to the award of the arbitrators. The trial 
Court found that as a suit for accounts 
had been instituted by Beni Parshad at 
Saharanpur, no second suit for accounts 
was maintainable in connection with the 
partnership. The learned Distrist Judge 
has, however, taken a different view and 
remanded the suit for redecision on merits. 
. The defendant has come up in second 
appeal and it is contended on his behalf 
that the decision of the trial Court that no 
second suitfor accounts was maintainable 
in connection with the partnership tran- 
sactions wascorrect. The learned District 
Judge does ngot appear to have considered 
the effect of the previous suit for accounts 
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on the present suit. Hé has merely ` held. 
that, even after the dissolution of the 
partnership a suit for accounts is main-. 
tainable as the rights and obligations of the 
partners continue in all things necessary 
for the winding up of the business of the 
partnership. This proposition is, of course, 
not disputed ; but the question is, whether, 
the present claim should not have been 
put forward inthe suit for accounts instbi> 
tuted at Saharanpur. The learned Coun- 
sel for the respondent has urged that liti- 
gation was going on at the time when 
the previous suit was instituted and con- 
sequently the present claim could not: be 
put forward. J, however, do not see that. 
there was any objection to the parties 
mentioning therein that litigation was going. 
on and that the partners were entitled to the 
proceeds of any decree that might-be 
obtained after deducting the costs to which 
they were entitled. It is not? denied that 
the suit did relate to partnership transac~ 
tions, and I do not see that it was impossi- 
ble to include the present claim in the 
previous litigation. The learned Counsel: 
has cited certain rulings in which it was 
heldthat a suit for partial accounts was 
maintainable. These rulings relate to 
special cases in which partial accounts 
may be asked for even before the dissolu- 
tion of partnership and have no bearing on 
the present case. l 

In my judgment the decision of the trial 
Court was correct. I, therefore, accept the 
appeal and setting aside the decision of the 
learned Judge, restore’the decree of the trial 


Court. The appellant will get his costs 
throughout l 
N. Appeal accepted. 


— e aman at 


BOMBAY HIGH COURT 
Criminal Revision Application No. 444 
of 1934 
January 16, 1935. 
Bravumont, C. J. AND N. J. WADIA, J. 
EMPEROR—PRosscoTor 
; VETSUS ' 
CHHOTAN HASMAT ALI—ACO0USED 
Penal Code (Act XLV of 1860), 8. 75—Scope— 
Conviction under some other law—S. 75, if applies 
—Criminal Procedure Code (Act V of 1898), s. 562 
(1)—Whether limited to conviction under the Penal 
Code— Conviction under Bombay Prevention of Gambl- 
ing Act—Whether a previous conviction within 
meaning of s. 562 (1). . 
Section 75, Penal Oode, deals only with previous 
convictions under specified chapters of the Code, 
and a conviction undersome other law would not 
attract the operation of the section, 
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Section 562 11), Criminal Procedure Code, ‘is ex- 
pressed in general language. It applies to a person 
convicted of an offence punishable with imprison- 
ment of not more than a certain period, and, that 
sub-section, unlike sub-s. (l-A), which only applies 
in the cass of convictions under particular sections 
of the Penal Code, covers the case of a conviction 
under any law. It is impossible to limit the pre- 
vious conviction which prevents the operation of 
the section to a conviction under the Penal Code, 
Consequently, a conviction under the Bombay Pre- 
vention of Gambling Act being a previous convic- 
tion, s. 562 (1) cannot be applied. 


Cr. R. App. against an order of the Ses- 
sions Judge, Surat. 
- Mr. P. B. Shingne, for the Crown. 

Mr. R. B. Kantawala, for the Accused. 


. Beaumont, C. J.—This is a revision 
application by the Government of Bombay 
which raises a short point of Jaw. The ac- 
cused, whois aman of 24 yearsof age, 
was convicted by the First Class Magis- 
trate of Surat under s. 457, Indian Penal 
Code, and as he had a previous conviction 
against him unders. 12, Bombay Preven- 
tion of Gambling Act, 1887, the learned 
Magistrate was of opinion that it was not 
open to him to give the accused the 
benefit of the provisions of s. 562, Criminal 
Procedure Code, relating to first offenders. 
On appeal the learned Sessions Judge of 
Surat was.of opinion that the provisions of 
s. 562 (1), Criminal Procedure Code, could 
be applied tothe case, on the ground that 
the previous conviction being under a local 
Jaw, did not prevent the operation of the 
section. Thelearned Judge considered that 
there was some analogy between the present 
case, and the case of King-Emperor vy. 
Khan Muhammad (1) which dealt with the 
construction of s.75, Indian Penal Code. 
But there is clearly no assistance to be 
derived from a decision under s. 75, Indian 
Penal Code, because that section deals only 
with previous convictions under specified 
chapters of the Code, and a conviction under 
some other law would not attract the 
operation of the section. Section 562 (1) is 
expressed in general language. It applies 
to a person convicted of an offence punish- 
able with imprisonment of not more than 
a certain period, and, in my opinion, that 
sub-section, unlike sub-s. (1-A), which only 
applies in the case of convictions under 
particular sections of the Indian Penal Code, 
covers the case of a conviction under any 
law, andif that is the correct construction 
of the operative part of the section, it is, 
inmy opinion, impossible to limit the 
‘previous conviction’ which prevents the 
operation of the section to a conviction 
under the Indian Penal Code, The actual 
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sub-section are, “and no 
previous conviction is proved against the 
offender.” The offence under s. 12, Bombay 
Prevention of Gambling Act is not a very 
serious offence, but still it is an offence, 
and the word ‘conviction’ is actually used. 
in the section. In my opinion, therefore, a 
conviction under the Bombay Prevention of 
Gambling Act is a ‘previous conviction’ and 
that being so, the learned Magistrate was’ 
right in thinking that he could not apply 
the provisions of s. 562 (1). We must, there- 
fore, allow the application, and set aside 
the order of the learned Sessions Judge. 
Having regard to the fact that the accused,. 
who was sentenced to two months’ rigorous 
imprisonment, and a fine, was released on 
bail after 18 days, as long as the middle 
of July. I think it is not desirable to 
direct his ue-arrest, and we, therefore, 
reduce the sentence passed by the Magis- 
trate to the period already undergoneand 
cancel the sentence of fine. 
N. J. Wadia, J.—I agree. 
N. Application allowed. 





LAHORE HIGH COURT 
Letters Patent Appeal No. 138 of 1934 
February 22, 1935 
ÀDDISON AND Din MOHAMMAD, Jd. 
HAR CHARAN SINGH— PLAINTIFF 
— APPELLANT 
Versus 
MOHAN SINGH—Derenpant— 
RESPONDENT 

Arbitration—Award not completed — Alterations 
—Whether can be said to have been changed—Change 
of previous intention by arbitrator before award is 
made—Whether constitutes misconduct 

So long as an awardis not completed, it does not 
epist in law, and what does not exist, cannot be said 
to be changed. Just as a Court cannot be held to blame 
if italters a rough draft of its judgment before 
pronouncing it similarly sn arbitrator cannot be 
condemned for altering what he had not finally 
decided and pronounced. Consequently, change of 
previous intention before the award is made does not 
constitute misconduct. 


L. P.A. from an order of Bhide, J. 
dated October 3, 1934. 

Mr. M.C. Mahajan, for the Appellant. 

Mr. M. L. Puri, for the Respondent. 

Judgment.—This is a Letters Patent 
Appeal from the order of Bhide, J. Har 
Charan Singh plaintiff and Mohan Singh 
defendant in this case corstituted a firm 
working under the name of Rajindar 
Singh-Sohan Singh. In 1932 they fell out 
and decided to separate. Consequently 
on April 25, they referred their dispute to 
a common relative Harnam ‘Singh. It is 
said that he intended to make an award 


— 
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on April 29, and for this purpose he even 
approached a petition-writer but before 
the document could he completed, the par- 
ties to the suit or some persons interested 
in them happened to appear there, A 
scuffle ensued between them with the result 
that the award was left incomplete. 
Thereupon on June 26, Har Charan Singh 
institued a suit for dissolution of part- 
nership and rendition of accounts. On 
July 24, Mohan Singh made an application 
for the stay of this suit on the ground 
that the subject-matter of the suit had 
already been referred to an arbitrator 
who was willing to work and prepared to 
makean award. The suit was accordingly 
stayed. On October 9,1932, Harnam Singh 
made his award decreeing Rs. 5,000 odd 
in favour of the plaintiff and leaving the 
assets and outstandings of the shop to 
Mohan Singh. On October 12, Har Charan 
Singh made an application in the Court 
of the Subordinate Judge, 1st Class, Lyall- 
pur. The award was filed and made a rule 
of Court. Mohan Singh resisted this ap- 
plication on the ground that as an oral award 
had already been made on April 29,a 
new award could not be made subsequent- 
Iv and that the arbitrator had been guil- 
ty of misconduct inasmuch as he had 
come under the influence of the plaintiff's 
father and also demanded Rs. 500 from 
him (Mohan Singh) for maintaining the 
original award. The trial Court overruled 
these objections and, on January 3, 1934, 
ordered the award to be filed and a decree 
to be drawn up in accordance therewith. 
From this order Mohan Singh appealed 
to ‘this Court and the appeal was heard 
before Bhide, J. Thesame grounds were 
urged before him as had been raised 
before the trial Court. On the first ground 
the learned Judge held that the arbitrator 
had not become functus officio and was 
competent tomake an award on October 
9 1932. On the second ground, however, 
he came to the conclusion that the arbitrator 
had been guilty of misconduct as he had 
changed his award and was unable to 
offer any satisfactory explanation for it, 
He conseguently accepted the appeal and 
set aside the order of the Court below, 
From this order Har Charan Singh has 
appealed. | 

We agree with the Counsel for the appel- 
lant that the judgment of the learned 
Judge appears to be somewhat inconsistent, 
Having once held that no award had been 
made by Harnam Singh on the April 29, 
he could not reasonably hold him guilty 
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of misconduct for changing his mind, So- 
long as the award was not completed it 
did not exist in law, and what did not 
exist, could not be said to have been ` 
changed. The arbitrator was therefore at 
perfect liberty to make any award he- 
thought best, provided that he did not lay 
himself open to the charge of misconduct. 
In this case no misconduct other than the 
change of his previous intentions has been 
attributed to him and this does not amount 
to misconduct as has been stated above. 
Just as a Court cannot be held to blame 
if it alters a rough draft of its judgment 
before pronouncing it similarly an arbitrat- 
or cannot be condemned for altering what 
he had not finally decided and pronounced. 
It is no doubt true that Harnam Singh as 
a witness for the defendant has condemned 
himelf from his own mouthbut in the 
circumstances of the case we are not pre- 
pared to believe what he says. He was 
evidently favouring the defendant at that 
Stage and trying tohelp him even at the 
sacrifice of his own character. 

No other misconduct having been proved 
against the arbitrator, we accept this appeal 
and restore the order of the lower Court 
with costs throughout. The cross-objections 
fail and are dismissed, but without costa. 

N. Appeal accepted and 

cross-objection dismissed. 





CALCUTTA HIGH COURT 
Oivil Appeal No. 1237 of 193 
June 6, 1935 
R. C. Mirtsr, J. 
RAGHUPATTI CHATTERJ EE— 
PLAINTIFF — APPELLANT 
VETSUS 


PANCHANANTI DASSI AND OTHERS— 
RESPONDENTS 

Landlord and tenant—Repudiation of tenancy —- 
Effect—Surt for rent—Tenant, if can urge that an-- 
other person has title superior to that of landlord. 

A tenant cannot terminate his tenancy by repu- 
diating the tenancy, or by denying his landlord's 
title. Such an assertion on his part only gives the 
landlord a right or option to terminate the tenancy 
and to recover khas possession, But the landlord 
need not exercise that option at all. If he ignores 
the repudiation he can still goon receiving rent 
and go on suing the tenant for rent. In a suit for 
rent by the landlord, the tenant cannot urge that a 
third person to whom he has attorned, has a 
superior title to that of the plaintif. Raghupati 
Chatterjee v. Nrisingha Hari Das (1), Bejoy Chand 
Mahatap v. Gurupada Haldar (2) and Banka Behary 
Ghose v. Madan Mohan Roy (3), referred to. 

C. A. from appellate decree of the 
Additional Sub-Judge, Burdwan, dated 


February 15, 1933. 
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Messrs. Bankim Chandra Mukerjee and 
Baidya Nath Banerjee, for the Appellant. 

Mr. Bhut Nath Chatterjee, for the Respond- 
ents. 

Judgment.—This appeal is on behalf 
of the plaintiff in a suit for recovery of 
arrears of rent for the years 1334 to 1337 
B. S. The suit bas been dismissed by 
both the Courts below. Hence the present 
appeal. It is admitted that the property 
Originally belonged to one Nrisingha Pada 
Saha. Two rival claimants came upon the 
field as being purchasers of the interest of 
Nrisingha Pada Saha, namely Nrisingha 
Hari Das andthe present plaintiff Raghu- 
pati Chatterjee. The defendants were 
tenants on the land. In the year 1913 
Raghupati instituted a suit for rent against 
them. That suit was decreed by consent. 
The result of this decree was to establish 
firmly the relationship of landlord and 
` tenant between Raghupati and the defend- 
ants. Accordingiy Raghupati the appellant 
before me would ordinarily be entitled to 
recover rent from the defendants in respect 
of the suit land. Other circumstances, 
however, intervened. The very next year on 
January 2, 1914, Nrisingha Hari Das in- 
stituted a suit against Nrisingha Pada Saha 
and Raghupati Chatterjee. In that suis he 
prayed for a declaration of his title to and 
possession of the properties in suit. Appa- 
rently the position taken by him was that 
this purchase prevailed upon the purchase. 
by the plaintiff of the right, title and 
interest of the original owner Nrisingha 
Pada Saha, 

Shortly after the institution of the said 
suit Nrisingha Hari Das and the present 
defendant No. 1 sued for rent. The present 
contesting defendant No.1 without waiting 
for the result of the title suit of Nrisingha 
Hari Das, allowed a decree to be passed 
against her and in favour of Nrisingha Hari 
Das by consent on August 7, 1914. Since 
then she has been paying rent to Nrisingha 


Hari Das. The title suit of Nrisingha Hari 
“Das against Raghupati Chatterjee was 
however finally dismissed in 1922, The 


judgment of this Court is reported in 
Raghupatt Chatterjee v. Nrishingha Hort 
Das (1). The question therefore whether 
the plaintif has a title tothe land in suit 
or Nrisingha Hari Das has title to the same, 
is. res judicata between them by reason of 
this decision, and it must be held that as 
against the plaintiff, Nrisingha Hari Das 
has no title to the land in suit, The de- 
gor 36 0 L J 491; 71 Ind. Cas. 1; A IR 1923 Cal. 
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fence of the defendant was that inasmuc® 
as she had attorned to Nrisingha Hari Da® 
believing bona fide thatha had a superior 
title the plaintiff could not recover rent. 
Her further defence was that inasmuch as 
she repudiated her tenancy under the 
plaintiff and with notice to the plaintiff 
attorning to Nrisingha Hari Das, the suit 
for rent is not maintainable. Both these 
plees found favour in the Courts below. In 
my view the Courts below have gone 
wrong. 

It is well settled that a tenant cannot 
terminate his tenancy by repudiating the 
tenancy, or by denying his landlord's title. 
Such an assertion on his part only gives the 
landlord a right or option to terminate the 
tenancy and to recover khas possession. 
But the landlord need not exercise that 
option at all. If he ignores the repudiation 
he can still go on receiving rent and goon 
suing the tenant for rent. In a series of 
cases this principle has been laid down, 
and it is discussed in detail in a judgment 
of this Court in Bejoy Chand Mahatap v. 
Gurupada Haldar (2). T do not agree with 
either of the Courts below or with the 
contention of the Advocate for the respon- 
dent that the fact that the defendant 
repudiated her tenancy under the plaintiff 
and with notice tohim attorning over to 
Nrisingha Hari Das is any defence to the 
suit for rent. 

In order to furnish good defence, it ig 
necessary for the defendant to prove not 
only the attornment to Nrisingha Hari Dag 
but to prove that Nrisingha Hari Das had 
a title paramount to the title of the plaintiff 
who is the landlord of the defendant. The 
mere fact that she believed that Nrisingha 
Hari Das had a better title would not ba 
sufficient. Now the result of the suit which 
Nrisingba Hari instituted against the 
plaintiff is conclusive on the question of 
his title as against the plaintiff. The 
defendant cannot urge that Nrisingha Hari 
Das is a person whc has a superior title to 
that of the plaintiff in the land in suit, 
This is a position which has been firmly 
established in a series of cases and I may 
refer to one of them, viz, the judgment of 
N. R. Chatterjee, J., in Banka Behary Ghose 
v. Madan Mohan Roy (3). As the defend- 
ant failed to prove that Nrisingha Hari 
is a person having a betler title to the 
land in suit, I hold that the plaintiff is 
entitled to rent from defendant No, 1. The 


(2) 32 CW N 720; 117 Ind, Cas. 842. 
(3) 26 O W WN 143; 68 Ind, Cas, 477; 
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result is that the decrees ofthe lower Courts 
are set aside and in leu thereof a decree 
is passed in favour of the plaintif for 
the rent and damages claimed in the suit. 
The plaintiff will have costs of this Court 
ag also cf the Courts below against defen- 


dant No, l. 


N. Deeree set aside. 
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LAHORE HIGH COURT 
Civil Miscellaneous pone No. 439 of 
193 


3 
October 11, 1934 
Jat LAL AND KEMP, Jd. 
Lala HARKISHEN DAS— PETITIONER 


versus 
“Tan COMMISSIONER or INCOME TAX, 


- LAHORE— RESPONDENT 

Intome Tax Act (XI of 19225, ss. 60 (2), 31, 33— 
Order under ss. 31 or 32 announced to mukhtar-i-am 
of assessee—Whether amounis to suficient notice to 


assessee within s, 60 (2). | 
The words “ served with notice of an order under 


a. 31 or s, 32" in B. 66, aub-s, 2, Income Tax Act, 
do not mean “ served with a written notice" or 
u garved witha copy of the detailed order giving 
jt is suficient if the applicant or his re- 
f the order in Oourt 


1, Mis. P. 
xi of 1922, praying that this Court may 
require the learned Income Tax Gommiis- 
sioner, Lahore, to state the case and to 
mefer it to this Court. 

Mr. R. L. Anand, IT, for the Petitioner. 

Mr. J. N. Aggarwal, for the Respondent. 

Skemp, J.—This is an application under 
s. 66, sub-cl. 3 of the Indian Income Tax 
Act. asking us to require the Commissioner 
‘to state acasa on a point of law for the 
‘decision of the High Court. The facts out 
‘of which the application has arisen aré as 
follows:— 

The petitioner was assessed to income- 
tax. He appealed to the Assistant Com- 
-miasioner who accepted the eppeal but held 
‘nevertheless that the assesses was liable 
“15 income-tax. The petitioner then moved 
the Commissioner of Income Tax on the 
ground that the Assistant Commissioner had 
erred in law. The Commissioner rejected 
“hina as barred by time. He said that the 
"application was made after a lapse of 
| four mgnths and 18 days from the date of 
‘the appellate order. 

The petitioner through his Counsel Mr. 
‘Ram Lal Anand contends before us that 
this order of the Commissioner is wrong. 
The argument is that s, 68, sub's. 2, of the 
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Income Tax Act lays down that the assesse 
may require the Commissioner fo refer 
guestion cf Jaw to the High Court “withi 
sixty days of the date on which he is serve 
with notice of an order under 8. 31 ors. 3. 
He contends that he was not served wit 
notice of the order, 7.e. that he was ni 
given a written copy of the Assistar 
Commissioner's order. The Assistant Con 
missioner’s order, however, makes it clet 
that the petitioners mukhfarram wi 
present and heard and thatthe order we 
announced to him, The question is whi 
ther this procedure amounts to serving tl 
petitioner with notice of the order. Noti 
to the mulkhtar-t-am is of course as gocd : 
notice to the petitioner. 

In support of his argument that a writte 
notice ig necessary, Mr. Ram Lal Anar 
referred to a ruling reported as Ramanat} 
Reddiar yv. Commissioner of Income To 
(1). This was under the previous As 
which only allowed a period of thirty da: 
from the date of the order and said notl 
ing about a copy. The order was a: 
nounced on May 27, 1926, the appeal lodge 
on the July 3, 1926. The Judges allowe 
the applicant to add the period require 
for obtaining copies, which brought (l 
application within time. In doing 80 th 
made certain observations which were n 
necessary for the-decision of the appeal. 
my opinion, the words “served with noti 
of an order” do not mean “served with 
written notice’ or ‘served with a copy 
the detailed order giving reasons”. It 
sufficient if the applicant or his rep 
sentative is given notice of the order 
Court. 

For the reasons, I would reject the pe 
tion with costs. 

Jai Lal, J.—I agree. 
Petition rejected 


D. 
(D 110 Ind. Cas. 601;6 R 175; A I R 1928 Ra 
15%. 
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BOMBAY HIGH COURT 
Civil Revision Application No. 445 
of 1934 
December 21, 1934 
BEAU uont, O. d. 
SHANKARJI SAMALJI DHOBI— 
APPLICANT 
VErSuE 
VRAJLAL BAPALAL PATEL— 
OPPONENT 
Civil Procedure Code (Act V of 1908), s. 240. 
of transfer and administrative orders allocating t 
ness to Courts of particular Judges—Distinction 


1935 


tween—Judge taking cognisance of case—Order re- 
moving sutt from his file—Nature of. 

There is a clear distinction between orders of trans- 
fer and administrative orders allocating business 
to Courts of particular Judges. When oncea Judge 
has taken cognisance of a suit, any order removing 
the suit from his file is an order of transfer. It may 
be that no serious inconvenience is occasioned by 
such anorder ifthe Judge has not commenced to 
hear the evidence; but that is not the point. IJf.the 
order- is an order for transfer, it can only be made 
by the District Judge or the High Court, and once 
a Judge has taken cognisance ofa suit, any order 
removing the suit from his file is an order of transfer, 
and cannot be regarded as a mere administrative 
redistribution of business, i 

O. R: App. against an order of the First 
Class Sub-Judge, Ahmedabad, in Suit 


No. 538 of 1932. 


Mr. H. D. Thakor, for the Applicant. 

Mr. I. B. Desai, for the Opponent. 

Order.—This is an application in revi- 
sion against an order made by the First 
Class Subordinate Judge of Ahmedabad 
by which he directed that suit No. 538 
of 1932 be transferred to the Court of the 
Second Joint Subordinate Judge from 
that of the Third Joint Subordinate Judge. 
Jt is argued that that order was made 
without jurisdiction. Section 24, Civil Pro- 
cedure Code, provides that orders for 
transfers of suite may be made by the High 
Oourt or the District Court, and it is 
contended therefore, that this being an 
order of transfer, the learned First Class 
Subordinate Judge was not competent to 
make it. 
pondent itis said that thisis not an order 
for transfer, that the suit was filed inthe 
Court of the Subordinate Judge of 
Ahmedabad, and that it was competent to 
the Senior Subordinate Judge of that 
Court to make an administrative order 
transferring it from one of the Subordinate 
Judges attached to that Court to another. 
I directed the application to stand over, 
because I thought it desirable to ascertain 
what the practice in the various districls 
is in relation to this matter. From in- 
quiries which the Registrar has. made, it 
seems to be the general practice, where 
more than one Subordinate Judge is attach- 
ed to any Court, for suits filed in that 
Court to be. entered in a single list and for 
the Senior Subordinate Judge of that Court 
to allocate the business amongst the various 
Subordinate Judges. In the case of suits 
relating to matters of over Rs. 5,000 the 
matter is bound to go to a First Class 
Subordinate Judge, but otherwise the suits 
can be assigned to diferent Judges so as 
to engure that they- are all kept equally 
Rusy. There isno objection to that prac- 
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tice, because I think that under the Bombay 
Civil Courts Act, 1869, the Subordinate 
Judge’s Court is one, notwithstanding that 
more than one Judge is attached to that 
Court. It appears also generally to be 
the practice for the Senior Subordinate 
Judge, where necessary, to rearrange the 
lists of his Judges, and if he thinks that 
two suits relate to the same subject-matter 
or that for any reason they can be con- 
veniently tried together, or if business has 
become congested in one Judge's Court, 
orfor some other reason a redistribution 
is required, he makes the necessary order. 
That again seems a practice to which no 
objection can be taken, provided the order 
does not amount to an order of transfer. 
The practice as to the date at which these 
orders are made varies in different dis- 
tricts. In some districts the order is some- 
times made after the Judge has taken 
cognisance of the suit but before any 
evidence has been heard, and in other disg- 
tricts it is sometimes made after the evi- 
dence has commenced. In my opinion 
there is a clear distinction between orders 
of transfer and administrative orders a}lo- 
cating business to Courts of particular 
Judges. When once a Judge has taken 
cognisance of a suit, any order removing 
the suit from his file is an order of transfer. 
It may be that no serious inconvenience ig 
occasioned by such an order if the Judge 
has not commenced to hear the evidence: 
but that is not the point. If the orderis an 
order for transfer, 1f can only be made by 
the District Judge or the High Court, and 
once a Judge has taken cognisance of a 
suit, any order removing the suit from his 
file is an order of transfer, and cannot be 
regarded as a mere admunistrative redis- 
tribution of business. Now in the present 
case the suit which was transferred, 7, e, 
snit No. 038 of 1932, was commenced in the 
year 1932, and was in thelist of the Third. 
Joint Second Class Subordinate Judge of 
Ahmedabad. On November 10, 1932, issues 
were framed inthat suit, so that the learned 
Judge had clearly taken cugnisance of the 
suit. At sometime in the year 1932 an- 
other suit, No. 1366 of 1932, was commenced 
and that was assigned to the Second Joint 
Second Class Subordinate Judge at Ahmed- 
abad. As Ihave said, the order under 
revision purports to transfer the suit 
No. 538, in which the learned Third Joint 
Second Class Subordinate, Judge had 
framed issues, to the Second Joint Second 
Olass Subordinate Judge. That order wag 
made without jurisdiction by the First 
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Class Subordinate Judge. ' That being so, 
‘the application must be allowed, and the 
order of the First Class Subordinate Judge 
must be set aside. I have not considered 
the question as to transfer on its merits, 
because, in my view,if an application 
for transfer is to be made, it shoula be 


made to the District Judge. Application 
allowed with costs. NIN 
~O N, Application allowed. 





LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 1520 
of 1933 
June 18, 1934 
BHIDE, J. 
HARIBUX—APPELLANT 

< versus 
SHAMSUNDAR AND ANOTHER— 
i RESPONDENTS 
- Succession Act (XXXIX of 1925), 3, 292—Applica- 


ti der, dismissed for default—Fresh application 
nae haved Civil Procedure Code (Act V of 1908), 


0. IX, T. 9, d š 2 
The application under s. 292, Succession Act, is 


really made in proceedings in the nature of execu- 
tion and is no bar to a fresh application being 
entertained in the exercise of inherent Jurisdiction 
when the first application had been dismissed in 


default and not on merits. 
Misc. F. O. A. from an order of the Senior 


Sub-Judge, Delbi, dated July 15, 1933, 

Mr. Balwant Rai, for the Appellant. 

Mr. Vishnu Datta for Mr. Achru-Ram, for 
the Respondents. 7 

Judgment.—The only point for decision 
in this appeal is whether the provisions of 
O. IX, r. 9, Civil Procedure Code, read with 
s. 141, Civil Procedure Oode, are appli- 
cable to proceedings on an application 
under s. 292, Succession Act. An applica- 
tion under this section having been dis- 
missed in default, a fresh application has 
been held by the learned Senior Subordi- 
nate Judge, to be barred under O. IX,r. 9, 
Civil Procedure Code, and from this decision 
the present appeal had been preferred, 

The learned Senior Subordinate Judge 
has relied upon Thakur Prasad v. Fakir- 
ullah (1). But it . seems to me thatthe 
proceedings in probate referred to therein 
are proceedings prior to the grant of a 
probate. -This seems to be clear enough 
from the context as well as the decision 
of the Calcutta High Oourt referred to by 
their Lordships of the Privy Council. 

The application under 8. 292 was really 
made in proceedings inthe nature of exe- 
cution, 1 do-not see that there was any 
. (1) 17 A106; 22 I A44; SM L J 3; 6 Ser 526 
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barto a fresh application being enter- 
tained in the exercise of inherent jurisdiction 
when the first application ‘had been dis- 
missed in default and not on merits, 

I accept the appeal and setting aside 
the order of the learned Senior Subordi- 
nale Judge remand the case for re-de- 
cision on merits. Costs will follow final 
decision, 

D: | Appeal accepted, 





CALCUTTA HIGH COURT 
Criminal Revision Petition No. 278 of 
1935 
May 23,1935 | 
Lort- WILLIAMS AND JAOK, JJ. 
SARODA DEYI—Compriatnanr— 
PETITIONER 
versus 
SATYESWAR SANTRA AND ANOTHER— 
AccouseD—Opposite PARTIES. 

Criminal Procedure Code (Act V of 1898), s. 403 (2)— 
Complaint disclosing several offences on same facts— 
Trial for one offence and acquittal—Whether bars 
fresh complaint on other offences disclosed by same 

acts, 

4 Where a complaint disclosed several distinct 
offences on the same facts and the accused were 
summoned for one of the offences but were acquitted 
for default of appearance of the complainant : 

Held, thata fresh trial in respect of a complaint 
for other offences disclosed by the same facts, was not 
barred. 

Mr. Manmatha Nath Das, for the Peti- 
tioner. 

. Messrs. Sarat Chandra Janah and 
Hiran Kumar Roy, for the Opposite Parties. 

Lort-Williams, J.—In this case the 
petitioner instituted a complaint. ‘against 
the accused and several others upon the 
allegation that on November 11, 1934, the 
accused persons, in collusion and conspiracy 
with each other induced the petitioner to 
go to a certain house and forced her to 
put her thumb impression on a number 
of stamp papers and blank demi papers. 
In doing so they abused her, and pushed 
her neck down, and forcibly kept her 
sitting there for an hour and _ siapped, 
pinched and threatened her. 

The Sub-Divisional Magistrate of Tamluk 
ordered an inquiry by the President of the 
Panchayat, who reported that the case 
was true. Thereupon the accused were 
summoned under s. 352, On January 24, 
1935, which was the date fixed for 
hearing, the petitioner did not arrive in 
time and the accused were acquitted under 
s. 247, Oriminal Procedure Code. She 
filed a petition explaining that she lived 
16 miles away from Tamluk Oourt, and 


t 
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had to come walking from her house to 
Court, and was a little late. The affidavits 
‘put by the accused lead one to think 
that the petitioner's story was not true, 
because it seems clear that there is a bus 
service running from the Tamluk Court 
to a place on the road only two miles 
away from her house. There is further 
evidence contained in the affidavits to show 
that her witnesses stayed at Tamluk the 
night before the case was called on, and 
it is alleged that she also stayed at a 
hotel in Tamluk. The Magistrate, on the 
petition for revival, said that the accused 
have been acquitted under s. 247, end 
nothing could be done. The petitioner 
then filed a fresh complaint on the same 
facts on February 7, 1935. The Magis- 
trate made the following order, namely, 
that the accused persons had been ac- 
quitted on the same facts under s. 247, 
and a prayer for revival had been rejected, 
As such, no further action could be taken 
under s. 403. On a petition for revision, 
the Additional District Magistrate of Midna- 
pur, on February 2], 1935, made the 
following order : 

“The petition is misconceived. The offence be- 
ing triable under summons procedure the S. D, O. 


was competent to dismiss the case under s. 247, 
Oriminal Procedure Oode, Petition rejected”, 


Now, the argument for the petitioner 
is that though further proceedings under 
s. 302 are barred, this does not prevent 
the petitioner from making a fresh com- 
plaint under sub-s.. (2) of s. 403. The 
same facts disclosed other offences 
beyond the offence under s. 352, for 
example, offences.under ss. 341, 347, 384 
and 909 are possibly disclosed in the 
petitioner's complaint. These offences, 
though arising on the same facts, are distinct 
offences, and under sub-s. (2) a fresh trial 
in respect of a complaint under these 
sections would not be barred. This argn- 
ment is sound. The result is that the 
order of the Magistrate, Mr. A. K. Dutt, 
dated February 7, 1935, must be set aside, 
and the case sent back to him for disposal 
according to law. 

Jack, J.—I agree, 


N. Order set aside. 
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CALCUTTA HIGH COURT 
Criminal Revision Petition No, 330 of 
1935 
July 10, 1935 
Lort-WILLIAMS AND JAOK, JJ. 
JOGENDRA NATH GORAI- Acogsgp 
— PETITIONER 


VETSUS 
EMPEROR—OPPOSITB Party. 


Criminal trial—Practice—Statement of sanother 
accused in another case referred to against accused 
—Impropriety of—Transfer of case though Criminal 
Procedure Code (Act V of 1898), s. 190, does mot 
apply -~Advisability—Bengal Excise Act (V of 
1909), s. 74—Statement made to Excise Officer during 


investigation—Whether admissible— Criminal Proce- 


dure Code (Act V of 1898), s. 162—Applicability, 

Making reference to a statement made by another 
accused in another case is improper and it indicates 
bias of the Magistrate against the accused from the 
start. In such a case it isadvisable that the case 
is transferred to some other Magistrate even if the 
case does not come under the provisions of s. 190 (e), 
Oriminal Procedure Oode, 

Section 74, Bengal Excise Act, refers specifically 
to s. 162, Oriminal Procedure Code, and there can 
be little doubt that it was intended that this section 
should also apply to an Excise Officer investigating 
an excise case, Although s. 162 refers only to 
statements made in the course of investigation under 
Chap, XIV, Oriminal Procedure Code, it is clear 
that it was intended that in making an investiga- 
tion under the Excise Act, the Excise Sub-Inspector 
should have the status of a Police Officer and, 
therefore, a statement made to him in the course of 
an investigation would also be inadmissible under the 
provisions of s. 162. 

Messrs. Sudhansu Sekhar Mukherjee and 
Nripendra Nath Dutt Roy, for the Petitioner, 


Mr. D.N. Bhattacharjee, for the Crown. 


Jack, J.—The appellant Jogendra 
Kumar Gorai has been convicted under 
s. 46 (a), Bengal Excise Act, and sens 
tenced to rigorous imprisonment for one 
month. The facts of the case are that 
he was found at 10 o'clock at night by 
Babu Mon Mohan Banerji, an Excise Subs 
Inspector ina room at No.3, Ratan Babu 
Bara Bagan Busti along with Panchanan 
who has already been convicted of an offence 
of distilling illicit liquor. Distillation was 
actually taking place in the rocm and when 
the Sub-Inspector appeared, both of them 
tried to escape but they were seized. In 
the room were found a full set of ap- 
paratus for manufacturing liquor from 
methyllated spirit, 3 gallons of illicit liquor 
and other articles. T'he accused's defence 
is that he was there by mere accident. 
Panchanan was related to him. He had 
gone to visit a neighbour of Panchanan 
and then to see Panchanan when the 
Sub-Inspector came in. The Courts below 
have found him guilty on the circums 
stantial evidence. Panchanan admitted hig 
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guilt and he was convicted. The 
Courts held that the cireumstances showed 
that the accused must also have been 
concerned in the manufacture of illicit 
liquor, These circumstances are, first of 
all, that he tried to escape ; secondly, that 
he made no protest when he was caught 
and the defence, which he has now raised, 
was only made when the Sub-Inspector 
recorded the statement 5 days after his 
arrest; and thirdly, that he attempted to 
deny all connection with Panchanan in a 
statement made at the time to the Sub- 
Inspector. This statement was wrongly 
admitted in evidence if the Excise Sub- 
Inspector is to be regarded asa Sub-In- 
spector of Police under the provisions of 
s. 162, Criminal Procedure Code. That 
is a matter which I will deal with sub- 
sequently. 

It appears to me, taking all the cir- 
cumstances into account, that they are in 
themselves a matter of grave suspicion 
against the accused. The room, in which 
this distillation had taken place was the 
room of Panchanan which he had hired 
and there isno evidence that the accused 
in this case was in possession of these 
articles for distillation. All that has been 
really proved is that he was aware that 
distillation had taken place and that he 
was with Panchanan at the time. It was 
not proved that he was assisting in dis- 
tillation or that he was in possession of 
any of the articles. So the evidence 
against him appears to amount to no 
more than grave suspicion. The trial ap: 
pears also to be invalidated, owing to the 
fact that inadmissible evidence has been 
admitted inasmuch as the statement made 
to the Sub-Inspector of Police under s. 162 
is inadmissible. The statements which 
were made by Jogendra to the Sub-In- 
spector of Excise at the time cf his in- 
vestigation were wrongly admitted. Under 
the provisions of s, 74, Excise Act, any 
of the powers conferred upon a Police 
Officer making an investigation, or upon 
an officer in charge of a Police Station, 
by ss. 160 to 171, Criminal Procedure 
Code can be exercised by an Excise Officer 


investigating an offence which he is 
empowered to investigate under s. 73, 
Excise Act. - 

In this case, the Excise Officer was 


investigating an offence and, therefore, he 
had the powers of a Police Officer under 
ss. 160 to 171 and apparently, therefore, 
the statement made to him by any person 
in the course of an Investigation would 
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not be admissible. The objection to thia 
view is raised onthe ground thats. 162 
only applies to statements made to a 
Police Officer in the course of an inves- 
tigation under Chap. XIV, Criminal Proce- 
dure Code, but there can be no question that 
s. 74 refers specifically to this section and 
there can be little doubt that it was 
intended that this section should also 
apply to an Excise Officer investigating 
an excise case. Clause 3, s. 74 states that 
for the purpcses of s. 156, Criminal Pro- 
cedure Gode, 1898, the area to which an 
Excise Officer empowered under s. 73, 
Sub-s. (2) is appointed, shall be deemed 
to be a Police Station, and such officer 
shall be deemed to be the officer in charge 
of such station. And s. 156 refers to the 
investigation of cognizable offences within 
the area of the Police Station, and although 
s. 162 refers only to statements made in 
the course of investigation under Ohap. XIV, 
Criminal Procedure Code, it seemes clear 
that it was intended that in making an 
investigation under the Excise Act, the 
Excise Sub- Inspector should have the status 
of a Police Officer and, therefore, a state- 
ment made to him ia the course of an 
investigation would also be inadmissible 
under the provisions of s. 162. As these 
portions of Chap. XIV are included in s8. 74, 
they are made applicable fo the statements 
recorded in the course of an investigation 
by an Excise Officer. But apart from 
this technical ground, in my opinion, the 
evidence taken as a whole amounts 
merely to a grave suspicion. Another 
objection to the trial is.that the learned 
Magistrate in his judgment refers to the 
statement made by Panchanan in the 
course of the trial of the case against him. 
He made a statement against Jogendra and 
that has been referred to in the judg- 
ments of the Courts below. This was 
entirely improper, and there can be little 
doubt that the trying Magistrate must 
have had some bias (owing to Panchanan's 
statement) against Jcgendra from the start. 

In the circumstances, it would have been 
better if the trial had been conducted 
by some other Magistrate, even if the 
case does not come under the provisions 
of e. 190 (c), Criminal Procedure Code, 
inasmuch as this was a trial of the co- 
accused. On these grounds 1 think that 
the conviction and sentence should be 
et aside and the accused be released from 
ail. l 

Lort-Williams, J.—I agree. Apart 
from the merite, the trial was vitiated by 
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the admission of the statement made by 
the accused to the Excise Officer during 
the course of the investigation. In my 
opinion, s. 162, Criminal Procedure Code, 
applies to an accused person. Section 73 
(2), Bengal Excise Act, provides that an 
Excise Officer specially empowered by the 
Local Government in respect of all or any 
specified class of offences punishable under 
this Act, may, without the order of a 
Magistrate, investigate any such offence 
which a Oourt having jurisdiction over the 
local area to which such officer is ap- 
pointed would have power to inquire into 
or try under the aforesaid provisions. 
Section 74 (1) provides that such an 
Excise Officer may exercise any of the 
powers conferred upon a Police Officer 
making an investigation, or upon an officer 
in charge of a Police Station, by ss. 160 
to 171, Criminal Procedure Code, 1898. 
And sub-s. (3) provides that for the pur- 
poses of s. 156, Criminal Procedure Code, 
1898, the area to which an Excise Officer 
empowered under s. 73, sub-s. (2) is 
appointed shall be deemed to be a Police 
Station, and such officer shall be deemed 
to be the officer in charge of such station. 
Reading these sections together, it seems 
to me clear that s. 162 applies to such 
an investigation by an Excise Officer, and 
that a statement made to him by the 
accused person in the course of such in- 
vestigation comes within the provisions 
of s., 162, Criminal Procedure Code. 
‘Moreover, the ratio decidendi in Amin 
Shariff v. Emperor (1), which applied to 
confessions under s. 25, Evidence Act, in 
my opinion apply equally to a statement 
made under s. 162, Criminal Procedure 
Oode. 

N. Conviction set aside. 

(1) 880 W N 930; 1:0 Ind. Oas. 561; AI R 1934 


Cal. 580; (1934) Cr, Cas, 841; 35 Cr, L J 1071; 61 O 
607; 7 R O9(F B). 
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LAHORE HIGH COURT 
First Civil Appeal No, 1131 of 1626 
April 30, 1934 
TEK OHAND AND Jat Lab, Jd. 
On difference of Opinion between 
Harrison AND AuGA HAIDAR, JJ. 
GANESH DAS — APPELLANT 
versus 
Musammat BANTO AND orHeRs— 


RESPON DENTS 
Contract Act (1X of 1872), 3. 2—Promisee agreeing 
to pay to stranger to contract—Failure to pay— 
Right of stranger to sue promisee for recovery of 
money—General rule—EHaxceptions—Trust, 


GaNtisu bas v. BANTO (LAH) 
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Per Tek Chand and Jai Lal, JJ., agreeing with 
Harrison, J.—Agha Haidar, J., contra. 

Where ona contract between two persons, the pro- 
misee agrees to pay to a stranger to the contract, 
the latter cannot sue the promisee for the money, 
unless the case can be brought within oneof the 
well recognized exceptions, the most important of 
the exceptions being the case where an express or 
implied trust is created in favour of the plaint- 


[Case-law discussed. | 

In a registered sale-deed the payment of an un- 
secured debt of Rs. 600 duefrom the vendorto a 
third party, was recited as part of the consideration. 
The vendee undertook to pay this debt. The third 
party was wholly ignorant of the sale. The vendee 
failed to pay the amount and the third party sued 
for recovery of the same : 

Held, thatthe third party could not subsequent- 
ly recover the sum of Rs. 600 from the vendee on 
the strength of the recital in the sale-deed, as no 
trust was created in his favour and he being not 
a party tothe contract, the general rule applied. 


F. Œ. A. from the decreeof the Senior 
Sub-Judge, Amritsar, dated February 13, 
1926. 

Messrs. Dev Raj Sawhney and Bodh Raj 
Sawhney, for the Appellant. 

Mr. M. C. Mahajan and Mr. Hem Raj 
Mahajan for Mr. Radha Kishen, for the Res 
pondents. 

Harrison, J.—The plaintiff Lala Ganesh 
Das brought this suit against Musammat 
Budhi, widow of Dina, Musammat Banto, 
daughter of Dina, Radha Kishen and 
Kirpal Singh claiming a decres for 
Rs. 5,004 against: (1) the estate of Dina 
deceased in the hands of his widow and 
daughter, and (2) against ihe persons and 
estates of defendants Nos. 3and 4. The 
suit has been decreed against (i), but dis- 
missed against (2). He appeals and claims 
a personal decree against defendants Nos, 3 
and 4. 

The facts are that Dina, the owner ofa 
house and two shops, first mortgaged them 
with one Nathu Mal for Rs. 7,000 without 
possession. He subsequently mortgaged 
them to Godhu Mal for Rs. 4,000 with 
possession and died leaving this property 
and considerable debts. The widow was 
duly appointed guardian of her minor 
daughter and on January 21, 1920, having 
obtained the permission of the District 
Judge under the Guardians and Wards 
Act, she sold the two shops to Radha Kishen 
and Kirpal Singh, who are defendants Nos. 
3 and 4, in this case, for a sum of Rs. 18,000 
to enable the debts of her deceased hus- 
band to be paid. A list of these debts wag 
given inthe sale deed. The whole of the 
consideration was left in the first instance 
with the vendees who, according to the 
terms of the deed (p, 24 of the paper booke): 


BRE 
were to pay off the two mortgagees, the 
first with interest accrued and the second 
without, as well 2s various unsecured debts 
including the sum of Rs. 600 due to the 
second mortgagee and the balance of 
„Rs. 4,640 wasto he paid to the widow at 
the time of the registration, it being stated 
in the deed that out of this sum Rs, 3,800 
would be paid to one Sheikh Maula Bakhsh 
“and Rs, 105 to Mu] Chand and she would 
take the balance of Rs. 635. Basing his 
suit on the terms of this sale-deed the 
‘present plaintiff comes to Court and 
contends that by virtue of the sule-deed 
he isin avery much better positicn than 
-he- was originally under his morigage- 
deed and that instead of recovering under 
the former deed he isentitled to claim a 
decree for the full amount dueto him and 
.interest accruing thereon because of that 
deed and his unsecured debt. His suit 
against the vendees-defendants Nos. 3 and 4 
has been dismissed and he has been given a 
decree only against the widow and the 
‘daughter to be realized from the property, 
which has come into their hands. 

Subsequent tothe sale-deed, though the 
subsequent history does not really affect the 
merits of the claim in my opinion, though 
it explains it the first mortgagee Nathu Mal 
-brought a suit and brought the property 
to sale. An objection was lodged by 
Radha Kishen, defendant No. 3 on the 
ground that an arrangement was con- 
templated, by which he would be able to 
-satisfy the cecree-holder mortgagee and 
that he proposed selling the property io 
„the second mortgagee. This was dismissed 
‘as it was found that the negotiations had 
fallen through. The property was sold. 
It realized Rs. 9,100 and was bought by 
Ganesh Das, he being the second mort- 
gagee, for whom a balance of Rs. 694 
remained after the first mortgagee had 
been satisfied. Credit for this sum has 
been given in calculating the amount now 
-Glaimed. The plaintiff has been in posses- 
-sion throughout, first as a mortgagee and 
-subsequently as auction-purchaser. He 
“bases his claim to a personal decree 
-against vendee onthe terms of the sale- 
deeds and relies cn Debnarayan Dutt v, 
Romsudhan Mandal (1) and Dwarka Naihv. 
Priya Nath (2). In Debnarayan Lutt v. 
‘Ramsudhan Mandal (1), the facts were not 
the same es those in the present caso and 


(i) 20 Ind, Cas. €30; A I R 1914Cal. 129; 410 
137: 17 O W N1143; 180 L J €03, 

(2) 26 Jnd. Cas. 792; A IR 1918 Cal, 941; 220 W 
N 279; 27 O L J 483, 
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all the important difference existed that the 
third party who subsequently became the 
plaintiff, had knowledge of and took action 
on the sule, making over partof his own 
security to the vendee. Dwarka Nath 
Priya Nath (2), is entirely in plaintiff's 
favour and together with many other 
rulings on the subject has been considered 
in Achuta Ram v. Javnandan Tiwari (3) 
and has been dissented from. That 
ruling lays down very clearly that a 
previous mortgagee, who is a stranger to 
the subsequent sale, cannot claim a personal 
decree against that vendee whatever 
undertaking the latter may have given to 
the vendor and may have embodied in the 
terms of the saledeed. The reasoning 
applies in my opinion with even greater 
force to an unsecured creditor making a 
similar claim. The judgment is based on 
Jamna Das v. Ram Autar (4) and Nanku 
Prasad Singh v. Kamta Prasad, 95 Ind. (as. 
970 (5), both Privy Council rulings. The 
same view has been taken in Iswaram Pillar 
v. S, Taragan (6), Suryanarayana kao v. 
Basivireddi (D and Chet Kaur v. Gurmukh 
Singh (8). Counsel for the respondents 
further points out with great force that at 
the time the sale was effected the original 
mortgagor was dead and the mortgagees, 
therefore, could not proceed against any- 
body personally in virtue of the mortgages 
and similarly an unsecured creditor could 
not doso. Even if the widow did purport - 
to transfer to the vendee the liability to 
pay any sum due on the mortgage, such 
liability qua personal liability did not exist 
and the mortgagee could not possibly 
receive any benebt from such a transaction, 
of which he was wholly unaware. 

Counsel for the appellant places great 
reliance on the terms of draft deed of sale 
which formed the subject-matter of the 
objection made by Radha Kishen at the 
time the property was brought to auction. 
it is immaterial what negotiations there 
may have been, inasmuch as they came to 
nothing, and they bind nobody. The 


(3) 96 Ind. Cas. 287; A I R 1926 Pat. 174; 5 Pat, 
468: 7 P L T 724. (1926) Pat. 327. 

(4) 13 lnd. Cas. 304; 34 A 63; 39 I A 7; 160 W 
NG. JIM LY €; 9A LJ 37; (1912) MWN 32; 
15 OL J 68; 14 Bom. L R 1; 21ML Jd 1158 
P 0 |) 

5) 95 Ind. Cas. $70; A I R 1923 PO 54;3 PLT 
631; 26 OW N771 (P ©). 

(6) 23 Ind. Cas, Pol: Al R 1914 Mad, 701; 38M 
753; 26 M L J 127. 

(7) 189 Ind. Cas. 135; AT R 1932 Mad. 457; 55 M 
436; (1932)M WN 41; 35 L W 490; 62ML J533; 
Ind. Rul, (1932) Mad, 622, 

(8) 75 Ind, Cas, 940; A I R 1923 Lah, 459, 
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objection made by Radha Kishen on the 
strength of those negotiations cannot bind 
m or render him liable in any way. I 
am of opinion that the finding of the 
learned Senior Subordinate J udge is 
perfectly correct that the vendees are not 
personally liable to the plaintiff either for 
payment of the secured or unsecured debts. 
Both stand, in my opinion, on the same 
footing and the sale-deed conferred no 
additional rights or privileges on the 
mortgagees or the unsecured creditors, 
whose names are recited therein. The 
position would have been different had the 
facts been similar to those in Debnarayan 
Dutt v. Ramsudhan Mandal (1). I would 
dismiss the appeal with costs, 


Agha Haidar, J.—So far as the dis- 
missal of the appeal in respect of the sum 
of Rs. 4,000 is concerned, I agree with the 
conclusion arrived at by my learned 
brother, but my grounds are different. 
The plaintiff represents Godhu Mal, the 
puisné mortgagee, who held the mortgage 
dated September 27, 1918, by virtue of the 
deed of release, dated May 22, 1922. On 
January 21,1920, defendants Nos. 1 and 2, 
the heirs and legal representatives of the 
deceased Dina, sold the equity of redemp- 
tion in the property in suit to defendants 
Nos. 3 and 4 for a consideraticn of 
Rs. 18,000. According to the terms of the 
sale-deed, the purchasers had to pay a 
number of debts, including the debt due to 
the subsequent mortgagee, Godhu Mal, 
under his mortgage dated September 27, 
1918. In the meantime the prior mort- 
gagee, namely, Nathu Mal, instituted a 
suit on the foot of his mortgage and 
obtained a decree in execution of which he 
brought the mortgaged property, i. e. the 
property in suit to sale. The property was 
purchased by the plaintiff at the auction- 
sale on July 6,1924. The elect of this 
purchase wasa coalescence of the interests 


of the mortgagor and the mortgagee in the. 


plaintiff, inasmuch as he, a subsequent 
mortgagee, purchased the outstanding 
equity of redemption, with the result that 
the _mortgage-debt was wiped out. This 
being so, there was no mortgage debt left 
due to the plaintiff at the date of the suit, 
therefore the transferees of the equity of 
redemption from the mortgagor had nothing 
to pay to the plaintiff. on account of the 
mortgage-debt owing to the legal position in 
which the plaintiff found himself at the 
time of the institution of the present suit. 
This view is supported by the Full Bench 
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decision of Bisheshur Dial v, Ram Sarup (9), 
which followed the lull Bench decision in 
Lakhmidas v. Jamnadas (10), the Allahabed 
decision was followed by a Full Bench of 
the Madras High (ourt in Ponnambala 
Pillai v. Annamalai Chettiar (11). These 
cases were followed by a Division Bench of 
this Court in Atma Ram v. Gian Singh (12), 
of which one of us was a member. The 
result, therefore, is that, so far as the sum of 
Rs. 4,000 is concerned, there was no mort- 
gage-debt left which the plaintiff could 
enforce against the purchasers from defend- 
ants Nos. 1 and 2. 

So faras the sum of Rs. 600 dueona 
book debt is concerned, in my judgment, 
having regard to the terms of the sale-deed 
and tothe circumstances of the case, the 
plaintiff was entitled toa decree against 
defendants No.3 and 4. Under the sale- 
deed of January 21, 1920, defendants Nos. 3 
and 4 undertook to pay this debt to Godhu 
Mal, now represented by the plaintiff, and 
in view of anumber of authorities includ- 
ing the Privy Council ‘decision in Khwaja 
Muhammad Khan v, Husaini Begam (13) 
the plaintiff can, although not a party to the 
contract, claim the benefit of the terms of 
the sale-deed, I may also refer toa recent 
decision of this Court in Torabaz Khan v. 
Nanak Chand (14), where the relevant case 
law, including the case of Achuta Ram v. 
Jainandan Tiwari (3), has been fully: 
discussed. Nothing has heen brought to 
my notice by Mr. Mehr Chand Mahajan 
which would induce me to change the 
view which I expressed in that case. 
I have not been able to understand 
how the plaintiff can claim any interesi 
on the sum of Rs. 600 because no 
interest was stipulated, nor have the 
requirements of the Indian Interest Act, 
(XXXI of 1839), been complie-t with. 

The result, therefore, is (hit the plaintiff's 
appeal should be allowed only to the extent 
of Rs. 600 and the decree of the Court 
below be modified to this extent that 
defendants No. 3 and 4, who are purchasers, 
would be liable to pay this amount to the 

(9) 22 A 284; A W N 1600, 69, 

(10) 22 B 304. 

(il) 55 Ind. Cas, 666; AIR 1920 Mad. 375; 43 M 
372; 238M L J 239; (1920) MWN 235; 11 LW 429 
KN 


(F B). 
(12) 141 Ind. Cas. 536; A I R 1933 Lah. 374; Iad. 


Rul. (1933) Lah 152: 34P L R 232. 

(13) 7 Ind. Cas. 237; 32 A 410; 37I A159; 14 0 
WN 865: TA L 4871; (1910) MW N 314; 8 MIL 
T 147; 12 O L J 205; 12 Bom. L R 638; 20M LJ 
614 (P O). 

(14) 138 Ind. Cas. 263; A I R 1932 Lah. 586; Ind, 
Rul. (1932 Lah, 447; 33 P L R 685. 
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plaintiff in proportion to their respective 
shares in the sale-deed. Parties shall pay and 
receive costs in proportion to their success 
and failure. 

Tek Chand, J.—This case has been 
heard by this Bench under cl. 26, Letters 
Patent, on a difference of opinion between 
Harrison and Agha Haidar, JJ., in respect 
of a part of the plaintiff's claim for 
recovery of Rs. 600 principal and 
Rs. 289-12-0 interest, or Rs. 882-12-0 in all. 
The relevant facts are that the plaintiff had 
advanced Rs. 600 to Dina, husband of 
Musammat Budhi, defendant No. 1 and 
father of Musammat Banto, defendant 
No. 2, as an unsecured loan. Dina died 
sonless, and his estate devolved on his 
widow, Musammat Budhi, and his minor 
daughter, Musammat Banto defendant No. 2, 
Musammat Budhi wasappointed guardian 
of Musammat Banto under Act VIII of 1890, 
= and she, with the permission of the Court, 

sold certain house property, which was a 
part of Dina’s estate, to Radha Kishen 
and Kirpal Singh, defendants Nos. 3 and 4, 
for Rs, 18,000. The major portion of the 
sale price was left with the vendees for 
payment to various creditors of Dina, 
including the plaintiff. The plaintiff was 
not a party to this transaction and it has 
been found that he became aware of 
it sometime later. The vendees failed to 
pay the amount to the plaintiff, and he 
brought a suit against them for recovery 
of Rs, 600 and interest, and impleaded 
Musammat Budhi and Musammat Banto 
also as defendants in the suit. The claim 
was contested by the vendees who pleaded, 
interalia that the plaintiff had no locus 
standi to maintain the suit against them, 
there being no privity of contract between 
him and them. The trial Court sustained 
this plea and disallowed the claim. On 
appeal, Harrison, J., agreed with the trial 
Court, but Agha Haidar, J., was of opinion 
that the plaintiff although not a party to 
the contract, could claim the benefit of 
the terms of the sale-deed, whereby out 
of the sale price the sum of Rs. 600 had 
been left by defendants Nos. 1 and 2 with 
defendants Nos. 3 and 4, for payment to him. 
On this difference of opinion the learned 


Judges ‘referred the following point of 
law for decision under s. 26, Letters 
Patent: 


‘Ina registered saledeed the payment of an 
unsecured debt of Rs. 600 duefrom the vendor to 
a third party, was recited as part of the consi- 
deration- The vendee undertook to pay this debt. 
The third party was- wholly ignorant of the sale, 
Can that third party subsequently recover the sum 


GANESH DAS v. BANTO (LAH.) 


.ters from that in England, 


15810 


of Rs. 600 from the vendee on the strength of the 
recital in the sale-deed ?” 

The general rule of law is that a contract 
affects only the parties to it, and cannot 
be enforced by or against a person who 
is not a party, even if the contract 18 
made for hie benefit. In England this 
rule has been applied, even to cases 1n 
which the contract purported to give the 
third party the right to sue or to make him 
liable upon it. It has also been held, that 
it is immaterial that the plaintiff stands 
in such near relationship to the party 
from whom the consideration proceeded 
that he may be considered a party to the 
consideration: see Twedle v. Atkinson (15), 
which is the leading case on the subject. 
In equity, several exceptions have been 
engrafted on this rule, one of which is 
that where the contract between two per- 
sons is intended to secure a benefit to the 
third as a “cestui que trust’, the latter 
may sue in his own right to enforce the 
trust. Grandy v. Grandy (16), and the cases 
cited therein. In India, though the law of 
contract differs on several important mat- 
the general 
rule is the same. Under the Contract 
Act, ‘‘consideration” has a wider meaning 
than it has in English Law. In 
England, it is well settled that considera- 
tion must move from the promisee himself: 
under the Indian Act, it may proceed 
from “the promisee or any other person.” 
S. 2d). But as observed by Pollock and 
Mulla in their Commentary on the Contract 
Act, (6th Edition, p. 21): : 

“though consideration for an agreement may proceed 
from a third party, a person not a party to the 
agreement cannot sue un the agreement,” 

This is the general rule and has been 
applied by the: highest Courts to cases 
like the one before us. The proposition of 
law is firmly esfablished, that where on a 
contract between two persons, the promisee 
agrees to pay to a stranger to the 
contract, the latter cannot sue the 
promises for the money, unless the 
case can be brought within one of the well 
recognized exceptions. Jamna Das v. kam 
Autar (4), their Lordships of the Privy | 
Council affirmed the decision of the 
Allahabad High Gourt in Jamna Das v. ham 
Autar Pande (17), dismissing the suit of a 
mortgagee to enforce against the pur- 
chaser of the mortgaged property, an under- 

(15) (1831) 1B & S 393; 30LJQ B265; 8 Jur 
(ws) 332;4L T (ns) 468; 9 W R781; 124R R 
6 
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(16) (1880) #0 Ch. D 57; 5: LJ Oh. 1154; 33 W R 
803; 53 L T £06. 
(17) 2 Ind. Cas. 460; 31 A 3 
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taking that he had entered into with his 
vendor to payoff the mortgage. The facts 
were that A had mortgaged certain pro- 
perty to B, and subsequently he sold the 
same to C, leaving with him a large sum 
of money out of the purchase price for 
redemption ofthe mortgage. B obtained 
a decree for sale of the mortgaged pro- 
perty, but the proceeds of the sale proved 
insufficient to pay off his charge. He 
accordingly applied -fora personal decree 
against the vendee. It was held that by 
retaining in his hands a part of the pur- 
chase money and expressly or impliedly 
agreeing to pay the amount to the prior 
morigagee, the vendee did not become 
personally liable to the latter. 


The question came up before 
their Lordships once again in Nanku 
Parsad Singh v. Kamta Parsad, 


95 Ind. Cas. 970 (5), on appeal from a 
judgment of the Patna High Court. The 
facts of the case do not appear very 
Clearly from the report in the Indian 
Oases, but they have been set out in detail 
at p. 474 of 5 Pat. [Achuta Ram v. 
Jainandan Tiwari (3)]and are practically the 
same asin Jamna Das v. Ram Autar (4), 
cited above. It was held that a purchaser 
of the equity of redemption of mortgaged 
property, who agreed to pay off the mort- 
gage money, which is left with him, 
does not incur any personal liability in 
respect of the mortgage debt. Mr. Sawhney 
for. the appellant urged that these 
were casesof prior mortgagees seeking to 
make the vendee of the equity of redemp- 
tion personally liable and the rule laid 
down therein does not apply to cases like 
the one before us, where an unsecured 
creditor of the vendor sues the vendee to 
enforce an undertaking to pay him off, 
made by him not with the plaintiff, but 
with his vendor. There is, however, no dis- 
tinction in principle between the two 
classes of cases and I cannot see why the 
same rule should not apply equally to 
both. 

It is, however, contended that their Lord- 
ships of the Privy Council laid down a 
different rule in Khwaja Muhammad Khan 
v. Huseini Begam (13). At first sight that 
case seems to support the contention, 
but if the judgment of their Lordships 
is carefully examined, and the remarks 
relied upon are read in referrence to the 
peculiar facts ofthe case, it will become 
clear thatan “obligation inthe nature of 
a trust had been created in favour of 
the then plaintiff, and therefore the case 
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fell within one of the recognized excep- 
tions. The facts of the case were that 
in accordance with an arrangement made 
between Khawaja Muhammad Khan (de- 
fendant), and the father of Musummat 
Hussaini Begam plaintiff, then a minor, 
on the occasion and in consideration of 
her marriage with the Khywaja’s son (also a 
minor), he executed a document agreeing 
to pay to the plaintiff for her pandan 
expenses a fixed monthly allowance from 
the date of marriage and made the pay- 
ment of the allowance a charge on certain 
immovable property specified in the 
agreement. The boy and the girl were 
duly married and lived together as hus- 
band and wife for several years, when 
owing to differences she left his home 
and resided elsewhere. Thereupon the 
Khwaja stopped the payments and the 
plaintiff sued him to recover arrears of 
the allowance. He pleaded that the plaintiff 
was not a party to the agreement and 
therefore was not entitled to take advant- 
age of its provisions. In rejecting this 
plea and decreeing theclaim, their Lord- 
ships remarked that the rule of Common 
Law enunciated in Twedle v. Atkinson (19), 
on which the argument was based was 
“not applicable to the facts and the 
Circumstances of the present case.” 

“Here, “their Iordships observed,’ the agree- 
ment executed by the defendant specifically charges 
immovable property for the allowance which 
he binds himself to pay to the plaintiff; she 
is the only person beneficially entitled under 
it, In their Lordships’ judgment, although no 


party to the agreement, she is clearly entitled 
to proceed in equity to enforce its claim. Their 


Lordships desire to observe that in India rnd 
among communities circumstanced as the Mu- 
hammadans, among whom marriages are con- 


tracted for minors by parents and guardiaus, it 
might occasion serious injustice if the Common 
Law doctrine was applied to agreements or 
arrangements entered into in connection with 


such contracts.” 
It is obvious from the quotation 


set out above that the remarks of thcir 
Lordships wereintended to be confined to 
the peculiar “facts and circumstances of 
the case” before them, and govern cases of 
minor spouses whose parents, on the oc- 
casion and in consideration of their mar- 
riage, had entered into agreements for 
payments of certain sums of money to 
one of the minors. Itis quite clear that 
in such circumstances and having regard 
to the peculiar conditions and usages 
prevailing among certain sections of Indian 


Society, a beneficial interest was held to 


have been created in «favour of one of 
the spouses on the property of the 


862 
‘parent of the other, which had been 
Specifically charged by the latter for the 
purpose. The transaction viewed in this 
light created “an obligation in the nature 
of a trust” and on this finding the plaint- 
iff, though technically not a party to the 
agreement, was allowed to sue. 

l Counsel next relied on Debnarayan 
Dutt `v. Ramsudhan Mandal (1) and 
Dwarka Nath v. Priya Nath (2). The facts 
of boih these cases were peculiar and are 
clearly distinguishable from those of the 
case before us, and the actual decision in 
each case can, (if I may say so with all 
respect), be supported on these facte. It 
must be conceded, however, that there are 
observaticns in the judgments cf both these 
cazes, which leud support to the conten- 
tion of the appellant. These cases have 
recently been considered at length and 
criticised by the Calcutta Court in Jiban 
Krishna v. Nirupama Gupia (18) and Kri- 
shna Lal v. Pramilabala Da:i (19). In 
the former case, after an exhaustive 
examination of the authorities, Page, J., 
held that: 

“the rule laiddown by Cotton, L. J.in Gandy’s 
case as illustrated by 
Khwaja Muhammad Khan v.‘ Husseini Begam (13), 
Dehnarayan Dutt v. Ramsudhan Mandal (l) and 
Dwarka Nath v. Priya Nath (2) must be taken 
to have been based upon the ground that under 
the contract a trust was created in favour of a 
third party.” 

It was also observed that: 

“the equitable rule should only be applied in 
rare cases and under exceptional circumstances,” 
and had ro application to the case then 


under consideration, the facts of which 


were very similar to those of the case 
now before us. In Krishna Lal v. 
Framilabala Dasi (19), the matter was 


reviewed again by Rankin, C. J., and C. C. 
Ghose, J: The learned Chief Justice 
recorded his conclusion that it was: 

“erroneous on the basis of Khawja Muhammad 
Khan v. Husseini Begam (13) or on the obser- 
vations of Jenkins, O. J., in Debnarayan Dutt v. 
Ramsudhan Mandal (1) to suppose that in lndia 
persons who are not parties toa contract can be 
admitted to sue thereon, execpt where there isan 
obligation in equity amounting toa trust arising 
out of the contract.” 

With reference to Khwaja Muhammad 
Khan v. Husseini Begam (13), he observed 
that nearness of relationship is a fact 


which, like many other facts, cannot be 
disregarded in determining the question 
whether or not a trust arises out of or 


is founded cna contract, but it has no 


(18) 96 Ind. Cas, 846; AI R 1926 Cal. 1099: 530 
922; 30 O W N 812. 

419) 1:4 Ind, Cas. 6:8; A I R1928Cal. 518; 55 0 
315; 32 O W N 634; 470 L J587. 
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other importance. The learned Chief 
Justice also considered the argument based 
upon the wider definition of ‘“considera- 
tion” to be found in the Contract Act, 


and remarked as follows: l 

“Clause (d), s. 2, Contract Act, widens the 
definition of ‘consideration’’so as to enable a 
party to a contract to enforce the same in India 
in certain cases in which the English Law - 
would regard that party as the recipient of a 

urely voluntary promise and would refuse to 
oe right of action om the ground of nudum 
pactum. Not only however is there nothing m 
5. 2 to encourage the idea that contracts can be 
enforced bya person whois not a party tothe 
contract, but this notion is rigidly excluded by 
the definition of ‘promisor’ and ‘promisee.' " 

It will thus be seen that the Calcutta 
cases, relied upon by Mr. Sawhney, as 
explained inthe recent judgments of that 
Cout, are no authority for the proposi- 
tion contended for by the learned Counsel. 
In Madras the question has been before 


the High Court on several occasions and 


the latest decisions of that Court are in 
accord with the view taken in the 
recent Calcutta cases referred to above. 
A very full discussion of the subject 
will be fcund in the judgment of 
Tyabji, J., in Iswaram Pillai v. 8. 
Taragan (6). The learned Judge, after an 
exhaustive exmination ofthe Indian and 
English case law on the subject reached 
the conclusion that ihe general rule in 
such cases is that the person who acquires 
a right'to enforce the contract is the 
promisee himself, and not a stranger to 
ihe contract who may benefit under it. 
He has enumerated several exceptions to 
the rule, the most important of which are: 
(1) where a trust has been created in 
favour of a third party, (2) where a set- 
tlement has been made on marriage in 
which the plaintiff may be beneficially 
entitled, or (3) there might ke an estop- 
pel as against the promisor owing to the 
transaction between the plaintiff and the 
promisor. The final and most authorita- 
tive pronouncement of the Madras High 
Court on the point is in Sabbu Chetty 
v. Arunachalam Chettiar (20), and is to 


the effect that: 
“where on a contract between A and B, B 
agrees to pay a sum of money to C and no more 
circumstances appear,C being a stranger to the 
contract, cannot sue B for the money, though 
all the parties to the contract are parties to the 
suit.” 

In this case also, several exceptions 
to the general rule are enumerated, 


the most important of them being the 


(20) 124 Ind. Oas. 55; AI R 1930 Mad. 382; 53 M 
270; 31 L W 371; Ind. Rul. (1930) Mad. 567; 58M L 


J 420 (F B). 
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case where an express or implied trust 
is created in favour of the plaintiff. It 
was clearly ruled that the mere fact 
that money had been kept with the 
vendee for payment to a creditor of the 
vendor did not create a trust in favour 
of the latter, nor was the vendee an 
agent of the plaintiff in the matter. 
The question was re examined in 
Suryananarayana Hao v. Basivireddi (7), 
and the rule laid down by the Full 
Bench followed, though certain mistakes in 
the headnotes of that case were pointed out, 

The Patna High Court, too, has 
reached the same conclusion in Achuta 
Ram v. Jainandan Tiwari (3). There, a 
mortgagor had executed a mortgage 
in favcur of the plaintiff and subsequent- 
ly sold the property to a third party, 
who inthe recitals of the sale-deed had 
agreed to pay off the mortgage, the plain- 
tiff not being privy to the contract. In 
a suit by the mortgagee for the recovery 
of the mortgage money from the vendee, 
it was held that the plaintiff could not 
avail himself of the stipulation made in 
the contract between the purchaser and 
the mortgagor and that the purchaser was 
not personally liable to pay the debt. In 
the Punjab, the same view had prevailed 
fora longtime, the leading judgment on 
the subject being that of Chatterji, J. in 
Mohammad Sadiq v. Sahib Bibi (21). In 
that case it was ruled that an 
agreement by a purchaser ofthe equity of 
redemption with his vendor to pay the 
mortgage (to which the mortgagee was no 
party) does not create a personal liability 
onthe pait of the purchaser, so as to 
entitle the mortgagee to obtain a personal 
decree against the purchaser, nor does 
such anagreement establish an express 
trust in favourof the morigagee, even 
though the word “amanat” had been 
usedin the document in reference to the 
money left with the purchaser for payment 
to the mortgagee. To the same effect are 
the decisions of Campbell, J. in 
Chet Kaur v. Gurmukh Singh (8), and of the 
learned Chief Justice and Broadway, J., in 
Gurdit Sinch v. Chunilal (22). The whole 
question has teen examined recently by 
Bhide, J., sitting in Single Bench, in 
Maghi Mal v. Darhara Singh (28), and the 
same view re-affirmed. 


(21) 54 P R 1902; 64 P L R 1902. 

(22) 134 Ind. Cas. 100; A IR 1932 Leh. 66; Ind. 
Rul. (1931) Lah. €68; 32 P L R €876. 

(23) 143 Ind, Cas. 753; A I R 1933 Lah. 695; 14 
Lah, 675; Ind. Rul (1933) Lah. 389; 34 P L R 
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Mr. Sawhney, however, strongly relies on 
Torabaz Khanv. Nanak Chand (14), which 
was decided by a Division Bench of which I 
was a member, the main judgment in the 
case having been recorded by my learned 
eclleague, Agha Haidar, J. The facts of 
that case, however, were very peculiar. As 
will appear from the judgment of Agha 
Haidar, J. the then plaintiff was a 
signatory to the deed, which had been exe- 
cuted by oneof the defendants in favour 
of the other, and on the evidence it 
was found that the plaintif had full 
notice of the stipulation contained in it. 
He was accordingly held to bea party to 
a tripartite contract, and on this finding 
he was clearly entitled to sue. The deci- 
sion of the case really proceeded on the 
facte, and if I may say with all respect, 
the discussion of the legal point by Agha 
Haidar, J., was obiter, and it was for his 
reason that I did not consider it necessary 
to discuss the matter at that time, but 
contented myself with expressing my 
concurrence with the conclusion that the 
plaintiff's suit should be decreed. It is 
quite clear, however, that in his discussion 
of the law Agha Haidar, J., relied princi- 


‘pally on Khwaja Muhammad Khan y. 


Husseini Begum (13), and adopted the 
interpretation whichhad been put on the 
observations of their Lordships of the 
Privy Council judgment in that case, by 
the Calcutta Court in Dwarka Nath v. 
Priya Nath (2). In the present case also 
the learned Judge has adhered to that 
view. As has been shown above, however, 
Khwaja Muhammad Khanv, Husseini, 
Begum (13), was one in which anobligation 
in the nature of a trust had been creat- 
ed in favour of the plaintiff, andthe broad 


propositions laid down in the Calcutta 
cases cited, have been explained in the 
recent judgments of that Court, as not 


being of general application. In the cir- 
cumstances stated above, the decision in 
Torabaz Khan v Nanak Chand (14), also 
must be taken to be limited to its own 
peculiar facis, and not an authority for 
the dicta on the legal points discuss- 
ed therein. 

In the present case, there is no doubt 
that no trust was created in favour of the 
plaintiff, and he being not a party to 
the contract, the general rule applies, 
according to which he has no right to 
sue defendants Nos. 3 and 4. I would 
accordingly answer the question, referred 
to us, inthe negative, and hold in agree- 
ment with Harrison, J., that the trial 
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Court had rightly dismissed the plaintiff's 
suit for recovery of the debt of Rs. 600 
and interest duethereon. 

Both Harrison, J., and Agha Haidar, J., 
have concurred. in dismissing the plaintiff's 
suit as regards the cthersums mentioned 
in the plaint. The result, therefore, is that 
this appeal fails and must be dismissed. 
Having regard to all the circumstances, I 
would leave the parties to bear their own 


coste throughout in respect of the 
claim for Rs. 882-12-0, but would 
order the plaintiff-appellant to pay the 
costs of the defendants-respondents 


on the remainder of this claim, in all 
Courts. 

Jai Lal, J.—I agree. 

N. Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 
= COURT Ka 

Civil Revision No. 239 of 1934 

July 6, 1935 

GRILLE, J. O. 

BAI NATH—AppLicant 
Versus 

MOTILAL—Non-APPLICANT 

Provincial Insolvency Act (V of 1920), ss. 76, 5— 
Costs—Discretion of Insolvency Court—Court, if can 
apply provisions of Civil Procedure Code (Act V of 
1908), s. 35-A—Court having power to apply s. 35-A 
— Whether that section was in existence when 
the Provincial Insolvency Act came into force is 
immaterial. 

“There is no prohibition to a Court exercising its 
discretion in the matter of costs and in the exercise 
of that discretion applying the provisions of s 35-A 
of the Civil Procedure Code, to such cases as it 
deems fit for that application. Pandit Bindraban 
Dinanath v. Oficial Receiver to O, T. A. R. A. Firm 
(1), distinguished. 

Where the Insolvency Court, when it passed its 
order awarding exemplary corta had powers in 
the exercise of its original civil jurisdiction to 
apply s. 35-A, Civil Procedure Code, the question, 
whether that section was in existence or not when 
the Provincial Insolvency Act came into force is 
immaterial, i 

App. for revision of theorder of the District 
Judge, Nagpur, dated February 7, 1934, 
in Misceilaneous Appeal No. 32 of 1933, 
preferred against the order dated August 
10, 1933, passed by the 2nd Sub-Judge, 
First Class, Nagpur, in Insolvency Oase 
No. 17 of 1927. 

Mr. R. N. Padhye, for the Applicant, 

Mr. B. R. Mandlekar,for the Non-Ap- 
plicant. | 

Order. —The applicant-creditor Baijnath 
made an application in the Insolvency 
Court in the’ course of which he made 
certain allegations against ihe conduct of 
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the Receiver, On enquity the Insolvency 
Court found that the allegations were 
malicious and vexalious and in dismiss- 
ing the application awarded exemplary 
costs to the extent of Rs. 100. Anappeal 
against this decision in the Court of the 
District Judge failed and Baijnath has 
now approached this Court in revision. 

On the actual merits of the case it is 
sufficient to say that the findings of the 
Courts below are warranted by the cir- 
cumstances, The malicious nature of the 
application is intensified by two facts which 
do not appear in the judgments of the 
Courts below. One is that the application 
was made (vide its own terms) at a time 
when it was alleged that the debts due 
to ths insolvent had become time-barred 
and if the application was in any way 
a genulne enquiry by a creditor anxious 
to obtainas large a dividend as possible, 
that applicalion would certainly have been 
made before the time when the debts 
were said to have become time-barred. 
In addition, as has been pointed out in 
the Courts below, no specific instance of 
any item being time-barred was alleged. 
The applicant added to the offence in his 
memorandum of appeal before the Dis- 
trict Judge where in ground No. 8 he 
stated : 

“That the lower Court ought to have found that 


there was collusion between the Receiver and the 
insolvent and it was why he allowed al the 


latitude to the insolvent at the costs of the 
creditors”, i < 

The contention, therefore, that the 
finding i8 an unreasonable one must 
fail. < 


The next point raised is that the Courts 
had no power under the Provincial Insolv- 
ency Act to make use of the provisions of 
s. 85-A of the Civil Procedure Code, The 
contention that since ibe Provincial 
Insolvency Act is an Act of the year 1920 
and thats. 35-A of the Civil Procedure Code 
was not added to the Code until the year 
1922 is of no avail. The powers of the 
Insolvency Courts are laid down in ge, 5 
(1) of the Provincial Insolvency Act: 

“Subject to the provisions of this Act, the 
Court, in regard to proceedings under this Act, 
shall have the same powers and shal? follow the same 
procedure as it has and follows in the exercise of 
original civil jurisdiction.” 

The Court when it passed the order 
had powers in the exercise of its original 
civil jurisdiction to apply s. 25 A of the 
Civil Procedure Code and whether that 
section was in existence or not when the 
Provincial Insolvency Act came into force 
is immaterial. 
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The next contention was that the Court 
could not apply s. 35 A of the Civil Pro- 
cedure Code, as the matter of costs in 
insolvency proceedings was already 
regulated by s. 76 of the Provincial In- 
solvency Act and that the opening seven 
words of s. 5 are in this instance opera- 
tive. The decision in Pandit Bindraban 
Dinanath v. Official Receiver to C. T.A. R. 
A.- Firm (1), was cited in support of this 
contention. That case is not a happy 
illustration since the point in question 
was whether s.148 of the Civil Procedure 
Code gave the Court power to extend time 
for discharge of the insolvent despite the 
provisions of s. 43 (1) of the Provincial 
Insolvency Act. It was held there that 
the provisions of s. 43 (1) are mandatory 
and that s. 148 of the Civil Procedure 
Code could not be called in aid. Apart 
from the fact that the High Courts in India 
are not unanimous on the question whe- 
ther the provisions of s. 43 (1) of the 
Provincial Insolvency Act are mandatory 
or not, it will be seen that the decision 
is based on the finding that where there 
is a mandatory provision in the Insolvency 
Act, s.4 of that Act cannot operate tc 
call-in aid the provisions of the Civil Pro- 
cedure Code. But the provisions of s. 76 
of the Provincial Insolvency Act are not 
mandatory. The section lays down: 

“The costs of any proceeding under this Act, 

. . .68ball, subject to auy rules made 


under this Act, be in the discretion of the 
Court in which the proceeding is had." 


. Section 43 (1) may possibly be inter- 
preted as laying down an immutable rule 
which cannot be altered by the applica- 
tion of the Civil Procedure Code; no such 
immutable rule finds placein 8.76. There 
is then no prohibition toa Court exercis- 
ing its discretion in the matter of costs 
and in the exercise of that discretion 
applying the provisions of s.35-A of the 
Givil Procedure Code tu such cases as 
it deems fit for that application. 

On the merits of the order I have 
already pronounced my opinicn and Lam 
gatished that the Court had the power to 
award discretionary costs. __ 

The resuit is that the application in 
revision fails and is dismissed with costs. 
Pleader’s fee Rs. 30. 

-N Application dismissed. 


(1) 8 Rang 187; 125 Ind. Gas, 346; A I R 1930 Rang 
166; Ind, Rul, (1930) Rang. 266. 
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PATNA HIGH COURT 
Appeal from Appellate Decree No. 1969 
of 1932 
‘August 8, 1935 
azau ALI, J. 
KESHWAR MEHRA— APPELLANT 
IErSuUusS 
RAJESWARI PERSHAD SINGH 


AND OTHERS— RESPONDENTS 
Registration Act (XVI of 1908), ss. 77, 13— 
‘Decree’ ins, 11, meaning of— Presentation for re- 
gistration within thirty days of date of appellate 
decree—Sufficiency of—Delay due to mistaken view 
of lower Court—Plaintiff, if can be deprived of bene- 
fit of decree— Execution of document— Essentials — 
Registration in contravention of s.77—Validlity, 

The word ‘decree’ as used in s,77, Registration 
Act, means a final decree; and ifan appeal is filed 
from a decree, the document may be presented for 
registration within thirty days of the date of the 
decree of the Appellate Court. If the decree of the 
lower Court is affirmed by the High Court that 
decree will merge inthe decree ofthe High Court 
and it will be open to the High Court to pass the very 
order which the lower Appellate Court was compe- 
tent to pass and to direcs that the document be re- 
gistered within thirty days from thedate ofthe 
decree passed by the High Court. Where the delay 
in the registration of the document was due mainly 
to the mistaken notion of the lower Court that the 
plaintiff could not ask the document to be returned 
to him to be presented for registration before the 
expiry of thirty days, the plaintiff should not be 
deprived of the benefit of the decree passed in his 
favour in consequence of this mistaken view. Rama- 
subba Nayakar v. Doari Raj (2), relied on. 

Execution of a document means not the mere 
mechanical act of signing tbe document or getting 
it signed, but an intelligent appreciation of the 
contents of the document and signing it in token 
of the acceptance of those contents. Sundar Chau- 
dhuri v. Lalji Chaudhuri (3), referred to.: 

lt is arguable that though the document has been 
registered, yet as the registration was effected in 
contravention of the express provision of s.77, tbat 
registration isinvalid and the document must be 
registered again. 


A. from a decision of the Officiating 
Subordinate Judge of Muzaffarpur, dated 
August 20, 1932, reversing that of the Munsif 
of Sitamarhi, dated June 12, 1931, 


Mr. A. K. Mitra, for the Appellant. 


Messrs. L. N. Singh and Ram Nandan 
Prasad, for the Respondents. 


Judgment.—This appeal arises out of 
a suit instituted by the plaintiff-respond- 
ents for the compulsory registration under 
s. 77 of the Indian Registration Act of 
a kebala which purported to have been 
executed by the appellant and one Gopal 
Mehra, father of defendant No. 2. TIt 
appears that Gopal Mehra duly appeared 
and admitted execution before the Sub- 
Registrar but as defendant No. 1 failed 
to appear before him, the Sub-Registrar 
refused to register the document in so far 
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as he was concerned. The plaintiffs there- 
upon filed an application under s. 73 of 
the Registration Act to the District 
Registrar of Muzaffarpur but their applica- 
tion was rejected. Thereupon they institut- 
ed the present suit and the important 
question which was discussed during the 
trial of the suit was whether the document 
had in fact been executed by defendant 
No. 1 or not. Cn this point the Courts 
below came to different conclusions. The 
Munsit held that the plaintiff had failed 
to prove that the document had been 
duly executed by defendant No. 1, where- 
as the learned Subordinate Judge heid 
on appeal that in his opinion the document 
had been executed by defendant No. 1. The 
learned Subordinate Judge thus reversed 
the decree of the Munsif and passed a 
decree in the following terms:— 

“Tt be declared that the Aebala in suit was exe- 
cuted both by the defendant No.1 and Gopal and 
the defendant No. 1 is bound to have it registered. 
Tt is also ordered that the sale deed be registered 
as against Keshwar (defendant No. l) also on its 
being presented for registration within thirty days 
from this date”. 

It appears that in pursuance of this 
decree the plaintiffs made an application 
to the learned Subordinate Judge on 
September 6, 1932, praying that the docu- 
ment might be either sent to the Sub- 
Registrar for registration or it might be 
returned to them for presentation before 
the Registrar. This was, in my opinion, 
a very proper application, but curiously 
enough the learned Subordinate Judge 
rejected it aspremature. After this order 
was passed no steps were taken by the 
plaintiffs until November 2, 1932, on which 
date they made another application in 
the same terms as the previous application 
which had been rejected and on November 
4, the learned Subordinate Judge directed 
that the sale deed be made over to the 
plaintiffs so that it might be duly pre- 
sented before the Sub-Registrar. The docu- 
ment was subsequently registered, but as 
will appear from the facts which I have 
already narrated, it was not registered 
within thirty days of the decree of the 
learned Subordinate Judge. 

The question which has been raised by 
Mr. Mitra on behalf of the appellant is that 
the registration is invalid because it con- 
travenes the provisions made in 8. 77 of 
the Registration Act which limits the scope 
of the suit to be brought for the com- 

ulsory registration of a document and 

escribes it as a “suit for a decree directing 
the document to be registered, if it be 


KESHWAR MEHRA V. RAJESWARI PERSHAD SINGH (PATNA) 


15810 


duly presented for registration within | 
thirty days after the passing of such decree...’ : 
It must be stated that Mr. Mitra's con- | 
tention finds support from a decision of 
this Court in Mohammad Ismail Beg v. 
Srickaran Das (1) in which it was held ` 
that the Registering Officer has no jurisdic- 
tion to register a document, if if is not 
presented within thirty days of the date 
of the decree of the Civil Court. Now, ` 
Mr. Mitra contends thatthis Court cannot - 
and should not in appeal- take away a 
right from the appellant which has vested 
in him in consequence of the document 
not having been duly presented for re- - 
gistration within thirty dass of the decree 
and that all that this Court can do is- 
to affirm, reverse or modify the decree 
passed by the learned Subordinate Judge. 
Ib appears to me, however, that the powers ~ 
of a Court of appeal are not so restricted - 
as they are suggested to be; but apart ` 
from this it seems to be well settled that 
the word “decree” as used in g.77 means 
a final decree and if an appeal is filed 
from a decree, the document may be pre- 
sented for registration within thirty days of- 
the date of the decree of the appellate Court 
(See Ramasubba Nayakar v. Doari Raj, 85° 
Ind. Cas. 192(2)). It is clear that if the decree 
of the Court below is affirmed by this Court 
that decree will merge in the decree of 
this Court and it will be open to this 
Court to pass the very order which the 
lower Appellate Court was competent to 
pass and to direct that the document be 
registered within thirty days from the date’ 
of the decree passed by this Court. In 
the present case it appears to me that’ 
the delay in the registration of the docu- 
ment was due mainly to the mistaken. 
notion of the Subordinate Judge that the 
plaintiff could not ask the document to 
be returned to him to be presented for. 
registration before the expiry of thirly days 
and I think that the plaintiff should not 
be deprived of the benefit of the. decree 
passed in his favour in consequence of 
this mistaken view. : 

Now, the only point which was urged 
before me so far as the merits of the 
case were concerned was that the learned’ 
Subordinate Judge had not directed his. 
attention to the question as to whether the 
disputed document had been executed in 
the legal sense of the term and. in this 
connection reference was made to a de- 


W L Pat. 146; 69 Ind. Cas. 198; A I R 1922 Pat 
(2) 85 Ind. Cas. 192. 
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cision of this Court in Sundar Chaudhuri 
v. Lalji Chaudhuri (3) in which the learned 
Ohief Justice pointed out that: 

“Execution does not mean mere signing, but 


it means all acts necessary to make the parties 
to it bound thereby”. 


. In other words, according to the learned 
Counsel for the appellant, execution means 
not the mere mechanical act of signing 
the document or gelting it signed but an 
intelligent appreciaticn of the contents 


of the document and signing it in 
token of the acceptance of those 
contents. Now, there is no doubt that 


Mr. Mitra is right that this is what the 
execution of a document should be undei- 
stood to mean, but in my opinion, the find- 
ing of the learned Subordinate Judge can- 
not be attacked on the ground that he 
was under anv misapprehension as to the 
meaning cf execution. Upon reading the 
judgmenis of the two Courts below it 
seems to be quite clear that the important 
question which was in issue between the 
parties was not whether defendant No. 1 
had failed to understand or appreciate the 
purport or. contents of the sale deed but 
whether he had signed it at all. The 
learned Subordinate Judge has on a con- 
sideration of the entire evidence before 
him come to the conclusion that it was 
executed by defendant No. 1 and I 
have no doubt that he meant to hold 
that it had been duly executed. In 
these circumstances I dismiss the appeal 
with costs and direct that the document 
be duly presented for registration within 
thirty days frcm this decree. This order 
seems to be necessary in order to safe- 
guard the plaintiff from future attacks on 
his title by defendant No. 1 or any other 
person on the ground that the registration 
of the document which has already been 
effected was an act.which the Registrar 
was not authorised under the law to do. 
As I have already stated, it is arguable 
that though the document has been re- 
gistered, yet as the registration was effected 
in contravention of the express provision 


of s. 77, that registration is invalid and. 


the document must be registered again. 
I, therefore, direct that the plaintifis should 
present the document to the Sub-Registrar 
as soon as possible and that it may be 
registered again according to law. 

N Appeal dismissed. 


(3) 14 PLT 727; 145 Ind. Oas 698; A I R1933 
Pat. 129; 6 R P 201. 
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RANGOON HIGH COURT 
First Civil Appeal No. 2u2 of 1924 
March 28, 19385 
MOSLEY AND DUNKLEY, JJ. 
MAUNG TALOKE AND ANOTHER — 
APPELLANTS 
VETEUS 
KO AUNG MYINT AND ANOTHER 
—RESPONDENTS 

Letters of administration~Step-children applying 
—Objection by another that she tis adopted daughter 
of deceased—Held, as step-children are entitled to 
small share, they can apply—Objector must prove her 
adoption. ` ` 

Where upon the granting of letters of administra- 
tion to the step-children, an appeal was filed bythe 
objector on the ground that she was the adopted 
daughter of the deceased : 

Held, tbat as the step-children in any case were 
entitled to a small fraction of the estate, they were 
entitled to apply for letters of administration and 
that if the objector wanted to get lettera of admi- 
nistration,, she must apply for the same and prove 
that she is the adopted daughter and then she would 
have preferential right. But if she fails, letters of 
administration should. be given to the step-children, 
Maung Po Aung v. Maung Kha (1), referred to., f 

F. C. A. from a decree of the District Court, 
Tharrawaddy, dated October 19, 1934. 

Mr. B.C. Guha, for the Appellants. 

Mr. Shu Maung, for the Respondents. 

Judgment.—This appeal arises out of 
an order of the District Court of Thar- 
rawaddy granting letters of administration 
to respondent No. 1, Maung Aung Myint, 
to the estate of his deceased step-mother, 
Ma Po Hmyin. The appellants objected to 
the grant of letters of administration to him 
on the ground that appellant 2, Ma Kauk 
Ma, isthe adopted daughter of Ma Po 
Hmyin and is her sole heir. But even if 
Ma Kauk Ma succeeds in proving her 
adoption, nevertheless the respondents, as the 
step-children of Ma Po Hmyin, will still be 
entitled to a-small share in Ma Po Hmyin’s 
estate although Ma Kauk Ma will inherit 
the bulk. of Ma Po Hmyin's property: see 
Maung Po Aung v. Maung Kha (1). Conse- 


quently, it is clear that if Ma Kauk Ma 


succeeds in proving her adoption by Ma 
Po Hmyin, which adoption is denied by the 
respondents, then she has a preferential 
right over Maung Aung Myint to letters of 
administration to this estate if she desires 
to obtain such letters. So far she has not 
made an application for letters of adminis. 
tration, apparently because her reply to 
Maung Aung Myint’s application was that 
she alone was the sole heir and letters were 
unnecessary, but it is clear that respon- 
dents will in any case be entitled to a 


(1) 6 R 427; 112 Ind, Oas. 413; A IR 1928 Rang, 
220(F B) ` 
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small fraction of the estate, and therefore, 
that letters of administration ought to be 
taken out by one or other of the heirs. 

Consequently, the order of the District 
Court, granting letters of administration to 
Maung Aung Myint, will be set aside and 
the proceedings will be remanded to the 
District Court for further inquiry and 
decision in the following sense: An oppor- 
tunity will be given to Ma Kauk Ma to 
make a counter-application for the grant 
of letters to herself, and if she makes such 
counter-application within time to be fixed 
by the District’ Court, inquiry must be 
held into her alleged keittima adoption by 
the deceased, and if she succeeds in prov- 
ing such adoption, then letters of adminis- 
tration should be granted to her. But if 
she either fails to apply for letters, or after 
having made application for letters, fails to 
prove her adoption, the letters of administra- 
tion should be granted to Maung Aung 
Myint. 

The costs of this appeal will follow the 
fina] result of the proceedings in the District 
Court; Advocate’s fee two gold mohurs in this 


Court. 
D. Case remanded. 





PATNA HIGH COURT 
Civil Revision Petition No. 255 of 1935 
August 16, 1935 
; _Agarwata, J. 
PARMESWAR MAHTON-—PB5TITIONER 
VETSUS 
BHAGAT NARAIN AND ANOTHER 
— OPPOSITE PARTY 
Civil Procedure Code (Act V of 1908), O. XXI, 


yr. 5%, 100—Application under s 5%, disposed of — 


Court, if has jurisdiction to entertain application 


by same person under T, 100, 
The order disallowing a claim under O. XXI, 


y, 53, Civil Procedure Code, being conclusive subject 
to the result of a suit to establish the claimant’s 
tights, the Court has no jurisdiction, after disposing 
of the application under r. 58, to entertain an 
application by the same person under r, 100. 
Rasananda Rath v. Ratha Sahu (1), followed. 
- O.R. P. from an order vf the Munsif of 
Samastipur, dated January 26, 1935. 
Messrs. B. N. Mitra and kam Sarup 
Sinha, for the Petitioner. 
Judgment.—The auction-purchaser 
obtained this Rule against an order pas- 
sed by the Court below on the applica- 
tion of one Bhagat Narain under r. 100 of 
O.. XXI, of the Code of Civil Procedure, 
Tt appears that Bhagat Narain had, at a 
previous stage of the execution proceed- 


ings, preferred an objection under r, 58° 
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and this had been decided against him. 
The order disallowing the claim under 
7.58 is conclusive subject tothe result of 
a suit to establish the claimant's rights. 
Tt appears, therefore, that the Court had 
no jurisdiction, after disposing ofthe ap- 
plication underr. 58, to entertain an appli- 
cation by the same person under r. 100, 
and this was decided by this Court in 
Rasananda Rath v. Ratha Sahu, 148 Ind. 
Cas. 334 (1). 
The order ofthe Court below is set aside. 
There willbe no order for costs as the 
opposite party has not appeared. 
Order set aside,. : 


N. 
a 148 Ind. Gas. 334:6 R P 461; A I R 1935 Pat 
122. 





CALCUTTA HIGH COURT 
Civil Appeal No. 407 of 1932 
July 3, 1935 
Guana AND LPDGE, JJ. 
JATINDRA NATH SAH A—INSOLVENT— 
APPELLANT 
Versus | 
KATIHAR OIL MILLS, LTD., AND | 
OTHERS — RESPONDENTS, 

Provincial Insolvency Act (V of 1920), s. 41— 
Discharge—Order refusing application for discharge 
—Appeal—Death of one creditor during pendency of, 
appeal—Heirs not impleaded—Appeal, if abates as a 
whole—Creditor who died not having objected to dis- 
charge—Whether material—Order of discharge, nature 
07 ` 


{ 


Where on the death of one of the creditors during 
the pendency of an appeal from order refusing an. 
insolvent's application for discharge, his- representa- 
tives arə not brought on record, the appeal abates 
ag a whole, the effect of non-substitution of a 
necessary party being that the appeal as a whole: 
becomes infructuous and incompetent. The fact that 
that creditor had not raised any objection to the 
discharges isimmaterial asno effective order for- 
discharge of an insolvent as contemplated by law 


could be passed in the absence of any of the. credit- 


ora before the Court. An order of dissharge as, 
contemplated by s. 41, Provincial Insolvency Act, 
could only be made in the interest of the general 
body of creditors of the insolvent, and the fact that. 
one of them only raised objection tothe discharge 
was not material for the purposes of the Courts 
making an order which was toaffect the entire body 
of creditors. If, however, there was a leceiver in: 
the insolvency appointed inthe case the absence of 
heirs of one ofthe creditors would not bave ren- 
dered the appeal infructuous and incompetent, if the: 
pene has representing alithe parties concerned was on’ 
record, 

C. A. from original order of the. 
District Judge, Rajshabi, dated August- 


25, 1982. 
Mr. Anilendranath Roy Chowdhury, for 
the Appellant. oe 
Messrs. Hem Chandra Dhar, Ramesh 
Chandra Pal and Jyotish Chandra Banerjee, 
for the Respondents. 
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Judgment.—This is an appeal from the 
decision of the learned District Judge, 
Rajshahi, refusing the application of an 
insolvent for discharge, under s. 41, Pro- 
vincial Insolvency Act. The application 
made by the insolvent was opposed by 
one of the creditors, on this ground 
amongst others that the insolvent had not 
disclosed all his properties. The Judge 
in the Court telow gave effect to this 
objection; and rejected the application for 
discharge. Hence the appeal. 

At the hearing of the appeal, a pre- 
liminary objection as to the competency 
of the same as it now stands, was raised 
on behalf of the respondents, the creditors, 
The preliminary objection related to the 
position that the appeal has abated asa 
whole seeing that it had abated in regard 
to the heirs of one of the creditors res- 
pondent No. 7 in the appeal who was 
dead, who were not brought on the record 
within the time allowed by law. The 
creditor who died during ihe pendency of 
the appeal to this Court and whose heirs 
were not substituted, was undoubtedly a 
necessary party lo the proceeding before 
the Court below, and a necessary party 
to this appeal; the effect of non-substitu- 
tion of the heirs of such a necessary 
party was that the appeal as a whole 
became infructuous and incompetent. It 
was contended on the side of the appel- 
lant that objection to the application for 
discharge as made by the insolvent was 
opposed by one of the creditors 
only, and the respondent No. 7, 
who died during the pendency of the 
appeal to this Court not having been a 
party who raised any objection to the 
discharge, the absence of his heirs from 
the category of respondents could not and 
did not result in the abatement of the 
appeal as a whole. 
` We are unable to give effect to this 
contention, on the ground that no effective 
order for discharge of an insolvent as 
contemplated by law, could be passed in 
the absence of any cf the creditors before 
the Court. An order of discharge as con- 
templated by s. 41, Provincial Insolvency 
Act, could only be made in the interest 
of the general body of creditors of the 
insolvent, and the fact that one of them 
only raised objection to the discharge was 
not material for the purposes of the Courts 
making an order which was to affect the 
entire body of creditors. In the abore 
view of the case sceing that no valid 
prder of discharge could, in the circum- 
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stances that have happened, be made in 
favour of the appellant in the absence of 
of the heirs of the creditor respondent No. 7 
the appeal must fui], for the reason that 
it has abated as a whole. It may be 
mentioned that if there is a Receiver in 
insolvency appointed in the case, as was 
not the case here, the absence of heirs of cne 
of the creditors would not have rendered 
the appeal infructuous and incompetent, 
if the Receiver representing all the parties 
concerned was on record. 

The appeal is dismissed, 
order as to costs in the appeal. 


N. Appeal dismissed, 


There is no 


PATNA HIGH COURT 
Appeal from Original Decreeg 
Nos. 111 and 128 of 1931 
May 1, 1935 
CouRTNEY-TERRELL, CO, J. AND DHAVLR, J. 
SRI RAM CHANDRA NAIK KALIA 
AND OTHERS— APPELLANTS 


versus 
Thakur AJODHYA SINGH AND oTAERg 
—RESPONDENTS 

Transfer of Property Act (IV of 1682), s, 117— 
Act, whether retrospective—Bengal Tenancy Act 
(VIII of 1885), ss. 155, 10, 65—Right to hold land 
for collecting agricultural rents—Whether constitutes 
tenure within the Act—Lease for agricultural DUT- 
poses—Lessees charged with care of boundary— 
Raiyati rents not to be reduced—Lease, tf one under 
the Act—Landlord entitled to dispossess lessee for 
delay and default in payment of instalment — 
Breach of condition—Liability of ‘tenants to eject- 
ment—S. 10, proviso, if can be read as proviso to 
s. 65- Operation of s. 155, if excluded bys 10— 
Notice under s. 155 not served—Tenants, tf liable to 
ejectment. 

The Transfer of Property Act is not retrospective 
and does not apply to a lease which is about ten 
years prior to the Act, 

The right to hold land for the purpose of collect 
Ing agricultural rents, whether or not it constitutes 
a tenancy for agricultural purposes within the mean- 
ing ofs. 117 of the Transfer of Property Act, does 
constitute a tenure within the Bengal Tenancy Act 
[p. 402, col. 1.] l 

Where the lease which is for agricultural pur- 
poses covers an entire mouza and the lessees are 
charged with the care of the boundary limits of the 
mouza, the patta requires them“ by their good 
treatment and by making settlement” to cultivate 
the parti and dik lands, and entitles them to keep 
the increase in the rent roll, and they are not to 
reduce the raiyati rents that have already been fixed 
and they havea right to plant trees or lay out 
gardens or sink wells, etc, these provisions are 
sufficient to bring the lease within the Bengal 
Tenancy Act, and, therefore, to exclude them from 
Chap. V ofthe Transfer of Property Act. The fact 
that the lessees are found in the Record of Rights 
(a record primarily prepared for agricultural lands 
as tenure-holders is further indication in the same 
direction. [p. 402, col. 2.] 

the 


Where the kabuliyat expressly entitles 
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landlord to dispossess .the lessees for delay 
and default in the payment of apy in- 
stalment of rent and to cancel the lease and the 
punctual payment of rent is thus clearly a condi- 
tion, on breach of which the defendants are, under 
the terms of their lease, liable to be ejected, the 
condition is undoubtedly inconsistent with s 65, 
Bengal Tenancy Act, which forbids ejectment for 
arrears of rent due from a permanent tenure-holder 
among otbers; but to ignore it merely on this 
ground would be to overlcok the distinction deli- 
berately made or implied in the proviso to s. 10 
between contracts made before, and those made 
after thecommencement of the Act, and also the 
cardinal principle in the interpretation of a statute 
that if there are two inconsistent enactments, it 
must be seen if one cannot be read asa qualifica- 
tion of the other, [p. 404, col. 1] 

The proviso to s, 10 leaves permanent tenures 
created before the passing of the Act to the opera- 
tion of the terms agreed on between grantor and 
grantee irrespective of the general provisions of the 
Act as regards substantive rights. If such old per- 
manent leases be also mukarrari, there would be 
even less reason for interfering with the freedom of 
contract of the parties. According to the scheme of 
the Act, in the case of a perpetual lease before the 
Bengal Tenancy Act, notwithstanding s. 10, the 
operation of s, J]55is not excluded and the land- 
lords are not entitled to an order of ejectment when 
they have not served on the tenants the notice re- 
quired by s. 155. [p. 405, col. 2] 


Appeal from a decision of the Sub- 
ordinate Judge, Shahabad, dated February 
23, 1931. 

Sir Sultan Ahmed and Mr. D. N. Varma, 
for the Appellants. 

Messrs. S. M. Mullick, B. P. Sinha, 
Harinandan Singh, Mahabir Prasad and 
Harians Kumar, for the Respondents, 


Dhavle, J.—These appeals arise out of 
a suit for arrears of rent and ejectment. 
Two ancestors of the defendants executed 
a kabuliyat in favour of, and received a 
corresponding patta from, an ancestor of 
the plaintiffs in 1872, for a perpetual lease 
of the entire 16 annas of village Sondihra 
with tola Jagatpur on a fixed rent of 
Rs. 1,601 a year, payable in four instal- 
ments. The patta and kabuliyat provide, 
among other things, that if the lessee make 
delay and default in the payment of any 
instalment as fixed, the lessor would have 
every right to cancel the lease, dispossess 
the lessees, settle or manage the ijara pro- 
perty in whatever manner he liked, and 
realize the arrears from the person and 
property of the lessees. The plaintiffs al- 
leged that the defendants had paid no 
rent on account of the years 1333 to 1336 
Fasli except a sum of Rs. 100 for 1333 
sent by money order. They also alleged 
a further agreement that in addition to 
the fixed rent of Rs. 1,601 the lessor was 
to receive from the lessees six annas out 
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of every rupee realized by the lessees 
from the leased property in excess of 
Rs. 1,800. The learned Subordinate Judge 
did not accept this part of the plaintifis’ 
case, and the plaintiffs have accordingly 
filed an appeal, No. 111 of 1931, against 
the decision. He decreed the suit in 
respect of the other arrears alleged, and 
further ordered that in case these dues 
were not paid by the defendants within 
10 days, the plaintiffs would be at liberty 
to eject them from the mukarrari property 
and recover khas possession thereof. The 
defendants have appealed against this 
part of the decision, and the only point 
seriously urged in their appeal, No. 128 
of 1931, relates to the order of eject- 
ment. 

To take the defendants’ appeal first, it 
has been contended that if the order of 
ejectment was passed under the Transfer 
of Property Act, it offends against s. 111 
(g) of the Act, because the plaintiffs did 
not, prior to the suit, do any act showing 
their intention to determine the lease for 
breach of the condition to pay rent accord- 
ing to the instalments fixed. A minor 
point has also been urged that the eject- 
ment ought not to be in respect of the 
whole of the arrears found due, since the 
demand of rent for a subsequent year 
means a waiver of forfeiture for default 
in payment of the rent due for a previous 
year. Alternatively, if has been urged 
that if in view of s. 117 of the Transfer 
of Property Act, it be held that the 
lease is not governed by ss. 111 to 114 of 
that Act, no ejectment should have been 
allowed because the notice required by 
s. 155 (1) of the Bengal Tenancy Act has 
not been served. The learned Subordinate . 
Judge does not indicate which Act, if 
any, he had in view when he allowed the 
ejectment. ; 

Sections 111 (g) and 112 of the Transfer 
of Property Act have been construed in 
various cases, out of which the defendants 
have cited Nowrang Singh v. Janardan 
Kishore Lal Singh (1). It was held in this 
case that the institution of a suit for 
ejectment cannot be regarded as the act, 
required under s. 111 (g), showing the 
lessor’s intention to determine the lease, 
since the cause of action must be anteced- 
ent to the institution of the suit and the 
forfeiture as a cause of action is not 
complete without the act. This view, 
however, was not accepted in the recent 


(1) 450 469; 41 Ind, Oas, 952; 220 W N 312; 27 
OL J 277, ) 
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ease of Prakash Chandra Das v. Rajendra 
Nath Basu (2), cited for the plaintiffs, in 
which Costello, J. (with whom Jack, J, 
concurred) considered that the requirement 
of an act showing the intention of the 
lessor to determine the lease in s. 11 (g) 
may not have been intended to do any- 
thing more than lay down the law as it 
stood at that time, according to the relevant 
English authorities, and preferred the 
view taken in Isabalt Tayabali v. Mahadu 
Ekoba (3), that there is no valid reason 
why the bringing of the action should not 
be equivalent to and constitute the ‘‘act 
showing the lessor’s intention” which is 
required by the Transfer of Property Act, 
and that this act being done and com- 
pleted when the plaint is presented, it 
seems to follow that ‘at that point of time 
the lessor’s cause of action is complete. 
Nowrang Singh’s case (l), is also an 
authority for the proposition that a suit 
for arrears of rent for a- subsequent year 
involves the waiver of a forfeiture for a 
previous year; but here again the plaint- 
ifs are not without authority for con- 
tending on the contrary that the order of 
ejectment need not be limited tothe last 
instalment in default. In Vasudeva Udpa 
v. Krishna Udpa (4), it was held that ‘as the 
héad-note puts it) under s. 114 of the 
Transfer of Property Act, a‘ tenant can 
be relieved against forfeiture of lease 
incurred by non-payment of rent only on 
payment of all arrears of rent, including 
such as may be barred by limitation 
(though this last detail does not arise in 
the present case). There has thus been 
divergence of judicial opinion on these 
points, and the Legislature amended s. 111 
(g) in 1929, for governing future transac- 
tions. I am not, as at present advised, 
prepared to follow Nowrang Singh v. 
Janardan Kishore Lal Singh (1), without 
qualification. But it is unnecessary 
definitely to pronounce on these respective 
contentions of the parties if the patta and 
kabuliyat in suit be not governed by the 
Transfer of Property Act at all. One 
reason for holding that that Act does not 
apply would be that the lease is about 10 
years prior to the Act and the Act is not 
retrospective. It is true that relief against 
forfeiture used to be given by the Courts 

(2) 58 O 1359; 135 Ind. Oas. 296; 35 OW N 823; 


A IR 19382 Oal. 221; Ind, Rul. (1932) Cal. 104. 
(3) 42 B 195; 43 Ind. Cas. 851; 20 Bom. L R 
29 


(4) 44 M629; 62 Ind. Oas. 593; AI R 1921 Mad. 
418; 40 MLJ 460; 13 LW 420; (1921) M WN 
246; 29 M L T 235, 
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on equitable grounds prior to the passing 
of the Act, but the precise lines on which 
such relief was administered were not 
identical with the effect of the wording 
found in the Act. See Mathuramohan 
Pal Choudhry v. Ram Lal Bose (d). The 
reason suggested by the defendants is 
8. 117, with which Chap. V of the Act 
concludes, and wh.ch provides that none 
of the provisions of the Chapter 

“Apply to leases for agricultural purposes except 
in so far asthe Local Government may ...declare 
all or any such provisions to be so applicable in 
the case of all or any of such leases, together 


with, or subject to, those of the local law, if any, 
for the time being in force”. 


We have not been referred to any 
notification published by the Local Governe 
ment in this behalf. The question thus 
reduces to whether the lease before us is 
or is not a lease for agricultural purpose 
within the meaning ofthe section. Plaint- 
iffs contend that it is not, and cite in 
support Raja Satya Naranjan Chakravarty 
v. Srimati Surajubala Debi (6), and 
Ballabh Das v. Murat Narain Singh (1). 
In the former of these cases the question 
was whether those defendants who were 
the plaintiffs’ lessees could ‘exonerate 
themselves from the liability on their 
personal covenant under the lease to pay 
the rent by reason of ‘a transfer’ (a gift) 
made by them to another defendant and 
notified to the’ plaintiff. The learned 
Judges held on a construction of the 
lease that the lessees were not so exonerat- 
ed. They also upheld the view of the lower 
Court that having regard to s. 108 (j) of 
the Transfer of Property Act, the original 
lessees were not exonerated. It was 
apparently in this connection that it was 
contended before them that the lease was 
not governed by that Act in view of 
s. 117. Their Lordships negatived this 
contention by pointing out that the lease 
in question was not a lease for agricultural 
purposes but created a tenancy for the 
purpose of realization of rent from the 
cultivating tenants and was, therefore, 
not excepted from the operation of s. 108 (j) 
of the Act. The terms of the lease are 
not stated in the report, and the points 
urged before the Privy Council in the 
appeal from the decision of the High Court 
(which was upheld) do not appear to have 
included the applicability or otherwise of 
the Transfer of the Property Act. The 


case only assists the plaintiffs so far ag 
(5)4 OLR 469, 
(6,33 OC W N 865. 
(7) 48 A 385; 95 Ind. Oas. 108; AI R 1926 All 
432; 24 A L J489; L R7A 113 & 305 Rey, 
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the learned. Judges considered that «a 
tenancy for the purpose of realizing rent 
from the cultivating tenants is not a 
tenancy for agricultural purposes within the 
meaning ofs. 117 of the Act. But this had 
reference to the applicability or otherwise of 
s. 105 (7) of the Act, which deals with a 
point on which there is no special provi- 
sion in the Bengal Tenancy Act: (see, 
for instance, Dinobundhu Roy v. W. C. 
Banerjee (8). The lease before us raises 
a problem of an entirely different character, 
to say nothing of the fact that in the 


‘Calecatta case the learned Judges came 


to the same conclusion as regards the 
appellants’ liability on the construction of 
the lease. Now, tenure-holders are among 
the classes of tenants recognized by the 
Bengal Tenancy Act: see s., 4. The next 
section of this Act provides that 
“tenure-holder’ means primarily a person who has 
acquired from a proprietor............ aright to hold 
land for the purpose of collecting rents or bringing 


x under cultivation by establishing tenants on 
it .... 


The ‘rents’ referred to in this section 
must mean agricultural rents, as is evident 
from the alternative ‘bringing it under 
cultivation, etc.’ and also from s.7 of the 
Act which, dealing with ‘limits of enhance- 
ment of rent of tenures’, provides in sub- 
s. (3) that regard shall be had to such 
circumstances as whether the land com- 
prised in the tenure was first brought 


under cultivation by the agency or 
at the. expense of the tenure- 
holder and whether the tenure was 


originally created at a specially low rent 
for the purpose of reclamation. It is thus 
clear that the right to hold land for the 
purpose of collecting agricultural rents, 
whether or not it constitutes a tenancy for 
agricultural purposes within the meaning 
of 8.117 of the Transfer of Property Act, 
does constitute a tenure within the Bengal 
Tenancy Act. 

The question that next arises in 
the present case is whether the defend- 
ants are entitled to relief against for- 
feiture, under the Bengal Tenancy Act, 
such relief being also dealt with, but not 
quite on the same lines, in the Transfer 
of Property Act. As was observed by 
Banerjee, J. in Umrao Bibi v. Mohamed 
Rajabi (9), it could not have been the 
intention of the legislature that a case 
might, at the option of any party, be 
brought indifferently under the provisions 
of the Transfer of Property Act or of the 


(8) 19 0 774. 
(9) 37 O 205; 4 O W N 76, 
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Bengal Tenancy Act: 


“the two enactments must have been intended to 
have separate application; and the line of demarca- 
tion the two is, to a certain extent, indicated 
by s. 117 of the Transfer of Property Act”, 
and 

“the distinction between cases coming under the 
Transfer of Property Act, and those coming under 
the ordinary Rent Law, is constituted by the fact 
of the land being non-agricultural or agricultural”. 

The land in the present case is clearly 


agricultural. The lease in the case of 
Ballabh Das v. Murat Narain 
Singh (7), cited for .the plaintiffs, 


though a lease of an entire village as in 
the present case, seems distinguishable 
on the detailed provisions. The position 
of a ‘thekadar’ lessee under the Agra 
Tenancy Act which had to be considered 
in that case would also appear to be 
different from that of the defendants under 
our Tenancy Act, while the question that 
the learned Judges dealt with was as 
inthe caseof Raja Satya Niranjan Chakra- 
varty v. Srimati surajubala Debi (6), the 
applicability or otherwise of s. 108 (j) of 
the Transfer of Property Act. The lessee 
there, as pointed out by Sulaiman, dJ., 
was (among other things) not entitled 
even to plant groves on the land, which 
is not the case here, though this is perhaps 
a small detail. The other learned Judge, 
Mukerji, J. declined to treat the lease as - 
the lease of a farm, in view of the facts 
that the lessee’s designation ‘thekadar’ 
is defined in the Agra Tenancy Act as 
including a farmer (or other lessee of 
proprietary rights) and that though it was 
open tothe lessee to cultivate any parti- 
cular land if he so desired, that was not the 
primary object of the transaction, The 
learned Judges both found that the Agra 
Tenancy Act “is directed: to govern 
agricultural tenancies and not tenancies, 
the object of which isnot the promotion of 
agriculture.” This, as I have already 
shown, cannot in the same sense exactly 
be affirmed of the Bengal Tenancy Act, 
the definition of a tenure-holder under 
this Act being what it is. We also have 
a decision of this Court in Broucke v. 
Sri Panch Rant Chhatar Kumari Devi (10) 
where in dealing with a lease of entire 
Villages, Dawson Miller, O. J., pointed 
out that a liberal interpretation should 
be given to the words of s. 117 of the 
Transfer of Property Act because it was 
probably the intention of the legislature 
in exempting leases for agricultural 
purposes from the operation of Chap. W 


(10) 4 Pat. 404; 86 Ind. Oas. 597; A I R 1925 Pat, 
p. 421; (1925) Pat, 89; 6 P LT 331, 
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of the Transfer of Property Act to re- 
tain in force the special provisions re- 
lating to the class of leases dealt with 
in the Bengal Rent Acts of 1859 and 
1869 and which may be compendiously 
described as leases for agricultural pur- 
poses. As in that case, the lease in the 
present case coveres an entire mouza, 
and the lessees are charged with the 
care of the boundary limits of the 
mouza. The patta requires them “by 
their good treatment and by mak- 
ing settlement” to cultivate the parti 
and dih lands, and entitles them to 
keep the increase in the rent roll. 
They are not toreduce the raiyati rents 
that have already been fixed, and they 
have a right to plant trees or lay out 
gardens or sink wells, etc. It seemsto me 
that these provisions are sufficient to bring 
the lease within the Bengal Tenancy Act, 
and therefore to exclude them from Chap. V 
of the Transfer of Property Act. The 
plaintiff in the case of Broucke v. Sri 
Panch Rani Chhatar Kumari Devi (10) ap- 
pealed to the Privy Conncil and succeeded 
on another point, but did not contest the 
view of the High Court that the lease was 
governed not by the Transfer of Property 
Act but by the Bengal Tenancy Act: 
Chattra Kumari Debi v. Broucke (11). 
The fact that the lessees are 
found in the Record of Rights, (a record 
primarily prepared for agricultural lands), 
as tenure-holders is further indication in 
the same direction, 

We thus come to the alternative con- 
tention of the defendants. Section 155 of 
the Bengal Tenancy Act, dealing with 
‘Relief against forefeiture,” provides that 
“a suit for the ejectment of a tenant 
on the ground--(b) that he has broken a 
‘condition on breach of which he is, under 
the terms of a contract between him and 
the landlord, liable to ejectment, shall not 
.be entertained unless the landlord has 
served a notice on the tenant specifying 
the particular breach complained of and, 
where the ...breach is capable of remedy, 
requiring the tenant to remedy the same, 
and in any case, to pay reasonable com- 
pensation for the breach and the 
tenant has failed to comply within a 
reasonable time with the request.” It is 
not pretended for the plaintiffs that they 
served any such notice. The patta and 


(11) 7 Pat. 134; 106 Ind. Cas. 571: AIR 19277P6 
250; 8 P LT 813; ILT40 Pat 1:47 OL J 90:32 
O WN 260; 26 AL J19; 54I A432; 54MLJ 293; 
27 LW 736 (P 0). 


kabuliyat, however, make no such provision, 
But under s. 178 of the Act: 

“(1) Nothing in any contract between a land- 
lord and a tenant made before or after the 
passing of this Act.....(c) shall entitle a land- 
lord toeject a tenant otherwise than in accordance 
with the provisions of this Act ” 


A tenure-h»lder being a tenant under the 
Act, the landlord's suit would thus failin 
respect of the prayer for ejectment, if the 
matter were governed by ss. 155 and 178 
alone. The general “Restrictions on ex- 
clusion of Act by agreement” ins. 178 are 
subject to three provisos which we find 
towards the end of the section, and though 
noneof these provisos applies to the 
present case where we have to deal with 
a permanent mukarrari lease made 
before the passing of the Act, it isimport- 
ant to observe that the wording of the 
first proviso : 

“Nothing in this section shall affect the terms 


or conditions of a lease........ for the reclamation 
of waste land ..." 


was considered in Champak Latika Mitra v. 
Nafar Chandra Pal Chowdhuri (12), and was 
held not to exclude the operation of ss, 89 
and 155 in a case where the agreement 
between the parties provided that the 
amilnamah would stand cancelled and 
cease to be operative on the lessee’s default 
in payment of the bonus and that the 
lessor would be at liberty to re-enter and 
settle the land with other tenants 
in the event of the lessee’s failure 
to bring stated areas under cultivation by 
a given time each. The lease before us is, 
however, governed by s. 10 which pro- 
vides that a holder of permanent tenure, 
whether mukarrari or not: 

“shall not be ejected by his landlord except on 
the ground that he has broken a condition on 
breach of which he is, under the terms of a 


contract between him and his landlord, liable to 
be ejected: Provided that where the contract is 


“made after the commencement of this Act, the 


condition is consistent with the provisions of this 
Act.” 


This calls for two observations. Inthe 
first place the section is negative in 
form and does not provide that a per- 
manent tenure-holder may be ejected for 
breach of any and every condition in pursu- 
ance of his contract with the landlord. 
Secondly, by requiring the condition to 
be consistent with the provisions of the 
Act, if the contract is made after the 
commencement of the Act, the proviso 
definitely implies that where the contract 
is made before the commencement of the 
Act, the condition need not be consist- 


(12) 13 © L J 300; 8 Ind, Oas. 44; 150 W N536, 
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ent with the provisions of the Act. This 
is made even clearer by a comparison 
with s. 18 of the Act, according to 
which a raiyat holding a fixed rent...... 

“(b+ shall not be ejected by his landlord, except 
on the ground that he has broken a condition 
consistent with this Act, and on breach of which 


he is, under the terms of acontract between him and 
his landlord, liable to be ejected.” 


No distinction is made in this provision 


between contracts made before and those. 


made after the commencement of the Act, 
and the condition broken must, to warrant 
ejectment, be consistent with the Act in 
either case, unlike the proviso in s. 10. 
Our attention has been drawn to 
Samant Radha Charan Das v. Ananta Pra- 
sad Das (13), in which it was held that a 
permanent tenure-holder cannot, having 
regard tos. 65 of the Act, be ejected for 
non-payment ofrent, though the agreement 
provided for making the land khas through 
the Collector in case of violation of any 
of the terms of the kabuliyat which 
included the payment of rent. But that 
was acasefrom Orissa, to which neither 
g. 178 nor s. 10 of the Act had been extend- 
ed. Section 65 providesthat a tenant who 
is a permanent tenure-holder (or a ravyat of 
two out of the three classes given ins. 3), 
shall not be liable to ejectment for arrears 
of rent, but that his tenure or holding 
shall be liable to sale in execution of a 


decree for the rent thereof and 
the rent shall be a _ first charge 
thereon, As I have already stated, the 


kabuliyat in the present case expressly en- 
titles the landlord to dispossess the lessees 
for delay and default in the payment of 


any instalment of rent and to cancel the. 


lease. The punctual payment of rent is 
thus clearly a condition, on breach of which 
the defendants are, under the terms of their 
lease, liable to be ejected. The condition 
is undoubtedly inconsistent with s. 65 which 
forbids ejectment for arrears of rent due 
from a permanent tenure-holder among 
others; butto ignore it merely on this 
ground would be to overlook the distinction 
deliberately made or implied in the proviso 
to s. 10 between contracts made before, 
and those made after, the commencement 
of the Act, and also 

‘the cardinal principle in the interpretation ofa 
Statute that if there are two inconsistent enact- 
ments, it must be seen if one cannot be read as a 
qualification of the other :" Hbbs v, Boulnois (14). 

So far as the proviso to s. 10 implies 


that the holder of a permanent tenure 
(13) 4 OL J 521. 


(14) (1875) LR 10 Oh. 479; 44 LJ Oh, 691; 33 L 
T YN 8) 342; 23 W R 820; 32 L T 650. 
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created before the passing of the Act 
may be ejected for breach of a condition 
even though the condition may not be 
consistent with the other provisions of 
the Act, it is not impossible to read it 
as a qualification of the provision in 
3.65 which applies to all permanent tenure- 
holders generally (besides certain classes 
of raiyats) and whether or not their con- 
tracts were made before the passing of the 
Act and whether or not they provide for 
ejectment for” non-payment of rent; and 
if the two provisions be read in this man- 
ner, the ejectment of the defendants for 
non-payment of rent could not be said to 
be contrary to s. 178 (1) (e) or“ other- 
wise thanin accordance with the provisions 
of this Act”, the proviso being just as much 
a portion of the Act as s.65 itself. Nor 
did the defendants seriously urge that not- 
withstanding the provision for ejectment 
for non-payment of rent in their lease they 
were protected by s 65 from such eject- 
ment. Their substantial contention was 
that the plaintiffs had not complied with 
s. 155 and were, therefore, not entitled to 
the order of ejectment. This section does 
not even purport to deal with the legality 
or otherwise of any condition on breach of 
which the tenant may, under the terms of 
his contract with the landlord, be liable to 
ejectment, and is, therefore, not affected by 
any implications in the proviso to s. 10; 
it only regulates the modes in which the 


landlord may obtain ejectment and the 
Court may give. him that relief together - 
with a locus penitentiae to the tenant. 


Ejectment “in accordance with the provi-- 
sions of this Act” would in this view mean 
that as provided ins. 89, no tenant shall 
be ejected from his tenure or holding 
except in execution of a decree, and fur- 
ther, that no landlord can obtain a decree 
for ejectment for breach of a condition in 
the lease except ina suit brought in ac- 
cordance with s. 155. This way of looking - 
at the matter is supported by a considera- 
tion of the position of a permanent tenure- 
holder under the Rent Law (Bengal Act 
VII of 1869), which was re-placed by the 
Bengal Tenaney Act. The Act of 1869, 
like its -predecessor, Act X of 1859, made 
lease-holders not having a permanent or 
transferable interest liable to be ejected 
and their leases cancelled (but not “ other- 
wise than in execution of a decree or order 
under the provisions of this Act”) ifany 
arrears of rent should be adjudged to be 
due from them, but as regards tenure 
actually called under-tenures in the Act 
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which by the title deeds or the custom of 
the country were transferable by sale, it 
provided not for ejectment but for sale in 
execution of decrees for arrears of rent (see 
8. 99). The holders of mukarrari istimrari 
waras or other transferable 


N ANA T suits for the ejectment of a ryot 

cancelment of 8 lease, the decree shall 
specify the amount of the arrear, and in such amount, 
together with interest and costs of suit be paid into 
Oourt within fifteen days from the date of the dec- 
ree, execution shall be stayed " 


the locus penitentiae now found (with some 
modifications) in sub-ss. 2 to 4 of gs, 155 of 
the Bengal Tenancy Act. A doubt was 
entertained at one time whether the lan- 
guage of this provision was confined to the 
statutory ejectment for non-payment or was 
also applicable toa contractual liability to 
ejectment onthe same ground, but this 
doubt was set at rest, in favourof the 
wider construction, bv the Full Bench 
decision in Jan Ali Chowdhry v. Nitya- 
nund Bose (17), their Lordships of the 
Judicial Committee also taking the 
Same view, and observing that the Act 
may, upon the whole, be termed a 
remedial one, in Duli Chand v. Meher 
Chand Sahu (18). Holders of permanent 
mukarrarit tenures were thus governed 
by the provisions of their leases as regards 
liability to ejectment for non-payment of 
rent among other grounds, but were never- 
theless entitled, if the matter came into 
Court, to have fifteen days’ grace for 
payment. The Bengal Tenancy Act seems 
to have left them in substantially the 
Same position, while specially providing 
in 8.179 for future permanent mukarrari 
leases in permanently settled areas that 
nothing in the Act shall be deemed to 
prevent such leases being made on any 
terms that may be agreed upon between 
the parties. We are, however, not called 
upon in this case to consider whether as 
in Champak Latika Mitra v. Nafar Chandra 
Pal Chowdhury (12) a case on the some- 
what eimilar provision found in proviso 


(15) 19 W R 349. 

(16) 22 W R 376. 

(17) 10 W R 12 (F B), 

(18) 12 B L R 439; 3 Sar. 215 @ 0O). 
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(i) to s. 178, the saving of “ terms agreed 
on” between the parties in s. 179 will 
or will not exclude the operation of 8, 155, 
though it may be observed that it was not 
without some difference of opinion that 
in Matangini Debi v. Mokrura Bibi (19) 
it was decided by a Full Bench that 
8. 179 is not controlled by s. 67 not- 
withstanding the express mention of the 
latter section ins. 178 (3) (h). It seems 
to me that the proviso to s. 10 leaves 
permanent’ tenures created before the pass- 
ing of the Act to the operation of the 
terms agreed on between grantor and 
grantee irrespective of the general provi- 
sions of the Act as regards substantive 
rights. If such old permanent leases be 
also mukarrari, there would baeven less 
reason for interfering with the freedom of 
contract of the parties. Having regard to 
the scheme of the Act, my conclusion is 
that the defendants’ contention that not- 
withstanding s. 10 the operation of s, 155 
is not excluded in the present case ought 
to be accepted, and that the plaintiffs are 
not entitled to the order of ejectment be- 
cause they have not served on the defen- 
dants the notice required by s. 155., 

I would accordingly allow appeal No. 128 
and modify the decree of the lower Court 
by disallowing the prayer for ejectment, 
The defendants will also be entitle} to 
the costs of the appeal and of the snit 
in respect of the valuation of thi! issue 
which they put at Rs. 1,691. 

The only pint raised in the plaintiffs’ 
appeal No. 111, is that thelr story of a 
further agreement by the lessees to pay 
to the lessor six annas out of every rupee 
realized by them from the leased property 
in excess of Rs. 1,800 ought to have 
been believed. But in the first placa this 
allege] agreement is unregis‘ered, while ihe 
undisputed agreement which was executed 
on the same day was registered ahou! six 
weeks afterwards. The story of the un- 
registered agreement told by Narhari 
Tantia, plaintiffs’ only direct wi ness on 
the point, is unconvincing to a degree, 
and ths Record of Rights of 1912 is aiso 
against it. Plaintiffs produ2zel some of 
their account books in support of their 
allegation that the lessees actully pid 
Rs, 52 extra in pursuance of th: dispued 
agreement, but these by themselves a nno 
fasten any liability on the tenants. Nor 
is one’s confidence in the eviden? al:a-ed 
for the plaintiffs increased by the s!xte- 
ments of Kesho Rao, P. W. No. 5, that 
(19) 29 O 674; 5 O WN 438 (F B). 
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“Hissab of payments made is done on 
hissab bahee every year and the signature 
of the persons making payments is taken 
on the hissab bahee", though the witness 
at once went on to say that “the signature 
of the person making payment is not 
taken . In my opinion, the learned Sub- 
ordinate Judge was clearly right in reject- 
ing the story of the further agreement. 
I would, therefore, dismiss the plaintiffs 

appeal with costs. | 

Courtney-Terrell, C. J.—1 agree. 

N. Appeal dismissed. 


na a Aa 


CALCUTTA HIGH COURT 
Civil Appeal No. 169 of 1934 
m June 5, 1935 
ITTER AND NARASINGA RAU, JJ. 
DHIRENDRA NATH PODDAR AND OTHERS 
— APPELLANTS 
VETSUS 
HEMANGINI DASI AND OTHERS 
— RESPONDENTS. 

Stamp Act I of 1°99), Sch. I, Art, 57, s. 33— 
Scope of Art. 57— Receiver asked to execute security 
bond for Rs. 10,000—Stamp duty payable—Matter as to 
sufficiency of stamp coming before High Court under 


s. 33—High Court, if can see whether document is 
properly stamped. 

The language of Art. 57, Stamp Act, does not sug- 
gest that the execution of the deed must be restricted 
to the case of the officer in question. On the other 
hand the words there, are wide enough to cover the 
case not only of the officer in question but also of the 
sureties who executed the security deed for the due 
execution of the office by the Receiver. Where there- 
fore a security bond is executed by the Receiver for 
Rs. 10,000 with a stamp of Rs. 7 annas 8 the bond is 
properly stamped. Amrithammal v. Maddalakarun 
a). EE 

erea matter relating to the sufficiency of 

has come before the High Oourt under 33 Te 
Act, the High Court is entitled to see if itis properly 
stamped as the High Court has not delegated its 
power of examining and impounding any instrument 
under this section to any officer of the Court. 

Mr. Basak, forthe Secretray of State. 

Mr. Romesh Ch. Pal, for the Receiver, 

Mr. Bejoy K. Bhattacharjee, for the 
Appellants. 


_ Mitter, J.—This is a matter relat- 
ing to the sufficiency of the stamp 
with reference tothe security bond which 
we directed should be executed by the 
Receiverfora sum of Rs. 10,000 (Rupees 
ten thousand) in a certain appeal from 
original decree. A Receiver was appointed 
by this Oourt and according to the direc- 
tions given he filed the security bond 
stamping it with a stamp of Bs. 7-8-0 
After the document had been filed in 
office, the Assistant Registrar on a note 
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from Mr. Ram ‘Taran Chatterjee felt 
doubtful whether this particular instrument 
should come under Art, 57, Stamp Act. 
If Art. 57, does apply to the security 
bond the stamp paid seems to be sufi- 
cient. On the other hand Mr. Mohini 
Nath Bose, the Stamp Reporter, was of 
opinion that the stamp was insufficient 
and he relied on the decision of the Full 
Bench of the Madras High Court in Amir- 
thammal v. Maddalakarun (1), which held 
that when a Receiver is appointed and 
furnishes security in immovable property 
he is to stamp it as mortgage under 
Art. 40, Sch. I, Stamp Act. It was stat- 
ed that under the Stamp Act, there is no 
distinction between movable and immov- 
able properties with reference to the de- 


_finition of the mortgage deed ins. 2 (9), 


Stamp Act. The Madras Full Bench in 
terms related to a case where the mort- 
gage deed comprised immovable property. 
It hag been said, however, on behalf of 


“the Receiver that the proper article ap- 


plicable tothis case is Art. 57. Article 57, 
Stamp Act, runs as follows: 

“Security bond or mortgage deed executed by 
way of security for the due execution of an office, 
or to account for money or other property 
received by virtue thereof or executed by’ a 
surety to secure the due performance of a con- 
tract (a) when the amount secured does not 
exceed Rs. 1,000 the same duty as a bond for 
the amount secured and (bì in any other case 
rupees five.” 

(Rs. 7-&-U) as now amended. There can be 
no question that the security bond and 
the bond pledging Government securities 
of the value of Rs. 10,000 was executed 
by way of security for the due execution 
of the office ofthe Receiver. It is conten- 
ded, however, by the Senior Government 
Pleader, whose assistance was required in 
the present case as the matter concerns 
Government revenue, that in so far as 
a Receiver is concerned Art. 57, Stamp 
Act, does apply. But asthe sureties have 
also joined in the bond, Art. 40 applies 
also for according to the contention of 
the Senior Government Pleader the case 
of a surety is not contemplated by Art. 57. 
We are unable to agree in this contention. 
The languageof Art. 57 as appears in 
the opening lines of the Article, “Security 
bond or Mortgage deed executed by way 
of security for the due executionof an 
office..... does notsuggest that the 
execution of the deed must be restricted 
to the case of the Officerin question. On 
the other hand the words there, are wide 


(1) 43 M 363; 57 Ind, Oas. 184; A I R 1920 Mad. 939; 
(1920) M W N 245; 38 M L J 503, 
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enough to cover the case not only of the 
officer in question but also-of the sureties 
who executed the security deed for the 
due execution of the office by the Receiver. 
That this is the correct view would ap- 
pear from an examination of the exemp- 
tion clause in Art. 57, namely, exemption 
(e). That exemption runs as follows: 
“executed by officers of Government or their sure- 
ties to secure the due execution of an office or the 


due accounting for money or other property 
received by vertue thereof.” 


The exemption covers the case of officers 
of Government or their sureties. The 
Original section cannot be read in any 
narrower sense than the exemption. The 
exemption inthe case of officers of Govern- 
ment suggests that the original Article 
was Intended to cover the case of the 
officer in question as well as his surety 
or sureties. Weare therefore of opinion 
that the document in question was pro- 
perly stamped. The matter has really 
come before us under s. 33, Stamp Act. 
It appears that the High Court has not 
yet delegated its powerof examining and 
impounding any instrument under this 
section to any officer of the Court. Con- 
sequently having regard to s. 33 (1) and 
proviso (b) tos. 33 (2) we are entitled to see 
if it 18 properly stamped, Inour view it is 
Properly stamped. Onan examination of 
the relevant provision of the Stamp Act 
we think that the document is properly 
stampedand that Art. 57 applies to the 
case. 

Rau, J,—I agree. 

N. Order accordingly. 


MADRAS HIGH COURT 
City Oivil Court Appeal No. 16 of 1933 
March 11, 1935 
PANDRANG Row, J. 
S. T. M. BASHIAM NAIDU — PLAINTIFF 
—APPELLANT 


Versus 
THE CORPORATION or MADRAS— 
DEFENDANT8— RESPONDENTS 

Landlord and tenant—Ground rent—Imposition of 
excess rent without tenant's consent—Legality—Vay- 
ment under protest— Right to refund—Under pro- 
test, meaning of. 

A landlord has no right to increase ground rent 
without the consent of the tenant, either under the 
common law or under the Madras Oity Tenant's 
Protection Act. 

Where payments are made under protest to meet 
an extortionate demand made by a public officer or 
a public body, they cannot be deemed to be volun- 
tary payments merely because there was no actual 
threat to institute legal proceedings, 
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“The object of the phrase ‘under protest’ in such 
cases is to safeguard the position of the person who 
makes the payment and to ensure that it may not 
be said that the payment was a voluntary one ar 

Appeal against the decree of the Court 
of the City Civil Judge, Madras, in Original 
Suit No, 776 of 1931. 

Mr. R. Thirumalaithathachariar, for the 
Appellant. 

Mr, S. Rajamanikkan Mudaliar, for the 
Respondent. 


Judgment.—This is an oppeal from the 
decree of the Oity Oivil Judge, Madras, 
dated December 19, 1932, in O. 8. No. 776 
of 1931, a suit by the plaintiff fora 
declaration that the defendant, the Corpora- 
tion of Madras, has no right to increase the 
ground rent in respect of the plaint pro- 
perty and for refund of the excess amount 
of ground rent levied from him by the 
defendant. The ground rent payable in 
respect of the plaint property from the 
beginning of the tenancy was only Rs. 12 
aground. In 1931 the rent was raised by 
the Standing Committee of the Corporation 
by 124 per cent. The plaintiff objected to 
this enhancement of ground rent, which he 
thought at the time was a. tax, and intimat- 
ed to the Commissioner of the Corporation 
through his lawyer that he intended to 
prefer an appeal to the Court of Small 
Causes against the decision of the Standing 
Committee, but at the same time sent the 
money demanded under protest. The suit 
was actually filed as threatened in the 
Court of Small Causes, Madras, but that 
Court found that no appeal lay toit and 
that the plaintiff's remedy was by way of a 
regular suit. Hence the present suit which 
was laid inthe City Civil Court. The plaint- 
iff's main contention was that the defendant 
could not arbitrarily raise the rent either 
under common law or under the Madras 
City Tenants Protection Act, to the protec- 
tion of which the plaintiff alleged that he 
was entitled. The defendant resisted the 
suit onthe ground that the City Tenants 
Protection Act did not apply to the plaint- 
iff, and that the enhancement of rent was 
quite legal. It was also urged that the 
payment under protest did not entitle the 
plaintiff to claim a refund, because it was 
made under circumstances which rendered 
the entering of a protest devoid of any 
legal consequence. The learned Judge in 
the Court below f.amed 4 issues, namely:— 


(1) Does the plaint disclose no cause of 
action against the defendant? 

(2) Does the Oity Tenants Protection Act 
not apply to the tenancy of the plainiff ? 
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(3) Are the payments made by the plaint- 
iff voluntary and, therefore, is the plaintiff 
not entitled to sue for the refund ? 

(4) Is the increased assessment illegal 
and unreasonable for ihe reasons set out 
in paras. Nos. 7 and 10 of the plaint ? 

As regards the first and third of these 
issues, the findings of the trial Judge were 
in favour of the plaintiff; that, in other 
words, the plaintiff had a cause of action 
and that payments made by him were not 
voluntary, and that, he was entitled to sue 
for refund, 

As regards the 2nd issue it was conceded 
by both sides before him that for purpose 
of the present suit it might be assumed 
that the plaintiff is entitled to the protection 
of the Madras City Tenants Protection Act: 
in other words on this issue also, the result 
was favourable to the plaintiff as the de- 
fendant abandoned his contention. It was 
only in respect of the last issue that the 
trial Judge found that the increased assess- 
ment was not illegal or unreasonable and 
on the basis of this finding, the plaintiff's 
suit was dismissed with costs. The plaint- 
iff appeals. 

The only point pressed in this appeal for 
the plaintiff-appellant is that the finding 
of the trial Court on the 4th issue is wrong. 
Ib is obvious that the lower Court has gone 
wrong by proceeding under the assumption 
that what was complained of was an assess- 
ment, not the collection of additional rent. 
It is clear from the pleadings that the 
present suit relates to ground rent collect- 
ed in excess by the defendant from the 
plaintiff. The suit does not refer to any tax 
levied by the Corporation in its capacity as 
a Municipal body but only to what was 
collected as rent in its capacity as land- 
lord. Apart from the question whether 
under the Madras City Tenants Protection 
Act, a landlord is entitled to raise the 
rent in respect of any holding at his own 
will and pleasure, the question really is 
whether even under the common law, the 
landlord has such a right. If under the 
common law the landlord has no right to 
increase the rent as he thinks fit without 
the consent of the tenant, surely it cannot 
be argued that an Act like the City Ten- 
ants Protection Act which was meant to 
protect tenants, would give the landlords a 
right which the common law did not give 
them. It has not been seriously argued 
before me that e landlord, whether in 
Madras or elsewhere, has a right to collect 
rent at a rate higher than the rate agreed 
upon by the tenant without the tenant's 
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consent. It is, therefore, clear that in this 
case the increased rent that was demanded 
by the Corporation was one which the Cor- 
poration had no right in law to collect, and 
there can be no doubt, therefore, that the 
demand for increased rent was not legal 
or reasonable. The Advocate for the Cor- 
poration, however, contends that even if 
this point is found in favour of the plaint- 
iff, the plaintiff would be entitled only to 
the declaration prayed for by him but not 
to refund of the amount actually collected 
in excess of what was agreed upon as the 
rent. He contends that the excess rent 
was paid by the plaintiff voluntarily, and 
there was no threat of legal proceedings 
or distress or any kind of coercion as a 
result of which it may be said that the 
payment was made by the plaintiff. It is, 
however, seen that when the demand for 
additional rent was made for the first time, 
there was actually a threat of distress and 
sale, vide Ex. O, in which a caution was 
given by the defendant Corporation’s Com- 
missioner to the plaintiff that the amount 
should be paid within 15 days from the 
delivery of the demand, and that in case of 
default, he would be liable to have his 
property sold. It was an extortionate 
demand by a public servant colore oficii. 
Later on, when the plaintiff found that his 
appeal tothe Standing Committee did not 
give him sufficient redress, though it re- 
duced the increase in the tax, he sent the 
Corporation a notice to the effect that he 
was going to appeal from the decision of 
the Standing Oommittee to the Court of 
Small Causes, and in the meantiine he sent 
also a cheque for the amount claimed 
under protest. In these circumstances, in 
my opinion.if cannot be said that the 
payment was made voluntarily. Iam of 
opinion, therefore, tha: the plaintiff is not 
disentitled from claiming refund of the 
excess paid by him namely because he 
actually made the payment, under protest 
in the circumstances mentioned above. I 
would add that even if the position in 
law had been different, it would have been 
more becoming on the part of the respond- 
ent Corporation not to have pressed this 
plea in appeal. One would hardly expect 
that, when the amount was paid under 
protest and to meet a demand made in 
respect of an amount that was not legally 
due to the Corporation, any difficulty 
would be made in refunding what was 
wrongly collected. But the contention has 
been raised and pursued with pertinacity 
onthe side of the Corporation, and I have 
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to deal with it. There is no decision 
brought to my notice which goes to show 
that even where payments are made under 
protest to meet an extortionate demand 
made by a public officer or a public body, 
they must be deemed to be made volun- 
tarily in the absence of any actual threat 
to institute legal proceedings. The phrase 
‘under protest’ has been in use for many 
years, The only object of using that phrase 
is to meet a contention like this and no 
other, and it is a surprise to hear it urged 
that in spite of the use of such a phrase 
for so many years with this object, that 
phrase really fails to secure the object, and 
that in spite such a phrase, the payment 
should be deemed to deprive the payer from 
claiming a return of what was paid under 
protest. It seems hardly necessary to refer 
to authorities in support of the conclusion 
that I have come to, but in view of the 
lengthy argument addressed to me on this 
topic, [ may perhaps refer to the observa- 
tion in Maganti Veerabhadrayya v. Naganna 
Naidu Bahadur Zemindar Garu (1) tothe 
effect that the value of the phrase ‘under 
protest’ is to safe-guard the position of the 
person who makes the payment and to 
ensure that it may not be said that the 
payment he made was a voluntary one. 
The trial Judge dismissed the suit not 
because he was of opinion that the pay- 
ment was voluntary but because he was of 
opinion that the increased assessment was 
not illegal. I have found that it is nota 
case of assessment, but a case of collection 
of rent, and that the demand for addi- 
tional rent is one that is not legal or 
reasonable. It follows from this that the 
plaintiff is entitled to a declaration to the 
effect that the defendant has no right to 
increase the rent except with the consent 
of the plaintiff or by the order of a Court, 
and to recover from the defendant the excess 
rent paid under protest, and also his costs of 
the suit in this Court and in the Court 
below. 
A. 


(1) 50 M 201; 98 Ind. Cas. 828; A IR 1927 Mad. 
a 2AL W 579; (1926) M W N 869; 52 M LJ 
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LAHORE HIGH COURT 
Second Civil Appeal No. 2270 of 1929 
Tune 21, 1934 
Young, O.J.anp RANGI Lat, J. 
Khan Sahib MAKHDUM SHEIKH 
MOHAMMAD HASSAN—PLAINTIFF— 
APPELLANT 
versus 
CHANDU RAM—DEFEN pant — 

RESPONDENT 

Mortgage—Redemption— Right to 
arises. 

In the absence ofa special condition entitling the 
mortgagor to redeem during the term for which the 
mortgage is created, the right of redemption could 
only arise onthe expiration of the specified period. 
Bakhtawar Begam v. Husaini Khanam (D, and Mela 
Ram v. Prithvi Chand (3), followed. 

'9S. C.A. from the decree of the District 
Judge, Multan, dated May 22, 1929, 
reversing that of the Subordinate Judge, 
Fourth Class, Alipur, dated February 18, 
1929. 

Mr. Vishnu Datta, for Mr. Nawal Kishore, 
for the Appellant. ` 

Mr. Badri Nath, for the Respondent. 

Judgment, —This second appeal arises 
from a suit for redemption of a mort- 
gage which was for a term of eighty 
years. The trial Court held that the 
mortgagor could redeem at any time 
during the period of eighty years. The 
learned District Judge, following the 
Privy Council ruling reported ag 
Bakhtawar Begam v. Husaini Khanam (1), 
held that in the absence of a special 
condition entitling the mortgagor to re- 
deem during the term for which the 
mortgage is created the right of redemp- 
tion could only arise on the expiration 
of the specified period. He, therefore, 
accepted the appeal and dismissed the 
suit. The plaintiff has filed a further 
appeal to this Court. 

The learned Counsel appearing on 
his behalf relied on Maula v. Kutba (2), 
but that decision was delivered before the 
Privy Council ruling referred to above. 
The Privy Council ruling has since then 
been followed by various High Courts 
including our own in Mela Ram v. Prithvi 
Chand (3). There is nothing in the docu- 
ment to show that the mortgagor was 
entitled to redeem during the period of 
eighty years. It is futile to try and 
guess why such a long term was fixed. 

(1) 36 A 195; 23 Ind. Cas. 353; 18 O W N 3586; 20 
M L J 474; 12 A LJ 473; 19 © LJ 477; (1914) M 
W N411;15 M L T 389; 16 Bom, L R 344; Lu WwW 
813; 41 1A84(P 0). 


(2) 201 P R 1889 
(3) 116 Ind, Oas. 609; A I R 1929 Lah, 523.. 
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We congider that is no force in 


there 


this appeal and we dism iss it with 
COSTS. 
N. Appeal dismissed. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 561 of 1933 
April 20, 1935 
VaRADACH ABIAR, J. 
MADDALI MACHAMMA alias 
MAHALAKSHMAMM A—PLAINTIFF — 
APPELLANT 


versus 
CHAPARALA KANAKAMMA— 


DEFENDANT—RzESPONDENT 

Civil Procedure Code (Act V of 1908), s. 47, 0. XXI, 
r 58—Attackment by creditor—Claim by legal repre- 
sentative —Dismissal on merits — Petitioner referred 
to suit—Suit, comperercy of —Suit filed, if can be 
treated as second application — Claim by legal repre- 
sentative—Remedy is by application under 3. 47, 

On a creditor attaching certain properties in the 
hands of the plaintiff as belonging to the deceased 
fusband of the plaintif, she filed an application 
claiming that the attached property belonged to her 
under a sale-deed. The application purported to be 
filed both under O. XXI, r. 58, and under s. 47, Oivil 
Procedure Code. The first Court passed an order 
dismissing the claim and referring the plaintiff to 
a regular auit which was accordingly filed. The 
suit was dismissed on the ground that the plaintifs’ 
remedy was by appeal and not by separate suit: 

Held, that the lower Courts were right in holding 
that in the ordinary course the matter is one to be 
dealt with under 8. 47 and the plaintiff's remedy was 
to have appealed against the order. The order 
referring the plaintif toa suit could not be sllowed 
to over-ride the provisions of the law and would not 
operate 85 estoppel or res judicata against the other 


ty. 
PA, aleo that the suit could not be treated as an 
application unders.47 as no second petition could 


be filed when the first petition has been disposed of on 


erits. 
then a person who has been impleaded as the legal 


representative of a defendant or a judgment-debtor 
claims that certain properties attached as the pro- 
perty of the judgment-debtor are his own, his remedy 
is by an application under s. 47 and not by an ap- 


lication undar O. XXI xr. 68. 
i S. C. A. against the decree of the Court 


‘ofthe Subordinate Judge oi Masulipatam 
in A. S. No. 53 of 1932 (A. B. No. 78 of 1932, 
on the file of the District Court of Kistna), 
preferred against the decree of the Court 
of the District Munsif of Gudivada in 
O. 8. No. 442 of 1930. 

Mr. P. Satyanarayana Rao, for the Appel- 
lant. 

Mr. A- 
ent. 
' Judgment.—The only point for deter- 
mination in this second appeal is whether 
the suit ia barred by 8. 47, Civil Proced- 


ure Code. 


Lakshmayya, for the Respond- 
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The plaintiff is the widow of the defend- 
ant in O. S. No. 16 of 1925, onthe file of 
the Bundar Sub-Court; and as the defend- 
ant died before execution was completed, 
she was added as his legal representative. 
When the creditor attached certain pro- 
perties as belonging to the deceased bus- 
band of the plaintiff, she filed an applica- 
tion (E. A. No. 252 of 1930) claiming that 
the attached property belonged to her 
under a sale deed of 1896. This applica- 
tion purported to be filed both under 
O. XXI, r, 58, and unders. 47, Civil Proce- 
dure Code. Jt is fairly well settled that 
when a person who has been impleaded 
as the legal representative ofa defendant 
or a judgment-debtor claims that certain 
properties attached as the property of the 
judgment-debtor are his own, his remedy 
is by an application under 8. 47 and not 
by an application under O. XXI, r. 58, but 
to avoid any possible objection, E. A. 
No, 252 of 1930 was put in under both the 
provisions, There are, however, im portant 
differences in legal consequences between 
an application under the one provision and 
an application under the other, in respect 
of the further remedies open to tke appli- 
cant. Ifthe application is only under s. 47, 
the applicant’s remedy in the event of an 
adverse order on that application is lo 
appeal against that order whereas if the 
application is really one under O. XXI, 
r. 58, the applicant's remedy will be by a 
regular sult. 

The learned Subordinate Judge who 
dealt with the application did not bestow 
sufficient thought on this aspect of the 
matter and passed a brief order in the 
following terms: 

“The claim is based ona gale-deed of 1896; but 
some years later the judgment-debtor ignoring that 
deed though executed by himself, mortgaged the 
property on bis own account and dealt with it as 
his own. Farther the attachment now questioned 
was effected in 1925 and September 1929 and. this 
petition is put in only this year, 4, en February 25, 
1930, though the potitioner is a resident of the same 
village. In these circumstances, I am not prepared 
to uphold the claim and refer the petitioner to & 
regular suit. The petition is dismissed”, 

Ttis obvious that the present suit bas 
been filed on the strength of the observa- 
tion in the concluding portion of the above 
order. 

The 
holding that 


Courts below are certainly right in 
in the ordinary course the 
matter is one to be dealt with under s. 47 
and the plaintiff's remedy was to have 
appealed against the order on B. A. No. 29: 
of 1930 and not to file a separate suit, Or 
behalf of the appellant, Mr. Satyanarayan; 
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Rao contends that whatever might have 
been the position, if the order had merely 
resulted in a dismissal of the claim, it is 
not right that this suit should be dismissed 
as barred under s. 47 when the learned 
Judge himself referred the petitioner toa 
regular suit. Much as I sympathise with 
the position in which the plaintiff had been 
placed by that remark of the learned 
Judge, I am sorry I can find no legal 
principle on which I can allow that remark 
to override the provisions of the law. 

There are no doubt cases where a wrong 
order as to whether the proper remedy of 
a party is by a suit or by an application 
has been held to preclude the other party 
from afterwards contending to the contrary 
in a fresh application or suit. But those 
decisions rest either on the principle of 
estoppel or on the principle of res judicata. 
There is unfortunately no scope for the 
= application of either of those principles 
here. Whether the matter was one tobe 
dealt with unders. 47 or one to be dealt 
with under O. KAI, r. 58, E. A. No. 252 of 
1930 was undoubtedly competent. Its main- 
tainability, therefore, could not have been 
objected to. If, for instance, on appeal 
therefrom, the other party had objected that 
no appeal lay or the Court had at least 
held that no appeal lay, the position would 
be approximated to the cases which have 
applied the rule of res judicata or estoppel, 
So far asthe first Court was concerned, 
it had to decide the application on the 
merits whether perfunctorily or aftera 
full investigation. I san quite under- 
stand the suggestion that if the Court had 
realised that it was dealing with the 
matter under s,47 and not under O. XXI, 
r. 08, it would have more fully investigated 
the matter, But as the application itself 
was undoubtedly competent and the Court 
purported to dismissit on the merite, there 
is no basis here for assuming that the 
other side could have contended or did 
contend that the application did not lie 
or that the Court could have decided that 
the remedy of the petitioner was only by 
a separate suit. The most that could be 
said infavour of the petitioner is that 
having decided the petition against her 
the learned Subordinate Judge gratuitous- 
ly offered advice to her asto the further 
course she was to adopt. The advice was 
unfortunately wrong, but that will not 
make it res judicata or create any estoppel 
as against the other party. The case is 
more analogous to the circumstances dealt 
with by the Privy Oouncil in Watson v. 
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The Collector of Rajahatye (1), where a 
learned Judge had thought and made 
a remark that another suit would lie when 
under the law it would not. 

Mr. Satyanarayana Rao relies upon the 
decision of the Allahabad High Court in 
Mathura Das v. Ramraj Singh (2). There 
is no doubt one observation there thatis 
of some help to his contention, viz., where 
the learned Judges rely on the fact that 
the Court purported to deal with the 
petition under O. XXI r. 58; but they also 
refer to the fact that the claim there was 
made on foot of an alienation effected by 
the judgment-debtor prior to the attach- 
ment and that therefore, the case would 
not fall under s, 47, Civil Procedure Code 
at all, because he would not be a “re- 
presentative’ of the judgment-debtor. Iam, 
therefore, unable to treat this decision as 
an authority in favour of the appellant's 
contention. 

Mr. Satyanarayana Rao next argued that 
even on the assumption that the plaintiff's 
proper course was to apply under s. 47, 
Civil Procedure Code the Court has got 
the power to treat this suit itself as an 
application under s. 47, and thereis no 
difficulty in the present case on the score 
of limitation. But there may be some 
difficulty with reference to the question 
of jurisdiction because the application must 
be made to the Sub-Court and 
not to the District Munsif's Court where 
this suit has been filed. I am, 
however, unable to accede to the 
contention that the present suit may be 
treated as an application under s. 47, 
Civil Procedure Code, on broader grounds. 
If there had been no prior application by 
the plaintiff anda decision thereof on the 
merits, it would no doubt be open to the 
petitioner to make an application in terms 
of the present suit, but an application 
having been made in E. A. No. 252 of 1930 
a second application would not lie unless 
I can gofurther and hold that that ap- 
plication was dismissed merely on the 
ground of late presentation on the assump- 
tion that O. XXI, r. 58, Civil Procedure Code, 
applied to the case, if it is a decision on 
the merits, the petitioner's only remedy 
was tohave appealed against thet order 
and not to file a second petition. 

Mr. Satyanarayana Rao asks me to 
treat the order already set out in E. A. 


(1) 18MIA160;3BL RP 048;12 WRP O 43; 
2 Suther 269; 2 Sar. 500 {P Q). 

(2) AIR 1925 All, 240; 86 Ind, Oas. 323; LR5A 
785 Oly, 
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No. 252 of. 1930 asa mere dismissal on the 
ground of delay and not asa pronounce- 
ment on the merits. It does not seem to 
me that the terms of the order permit of 
such a construction. The learned Judge 
refers to the conduct of the petitioner's 
husband and to the conduct of the peti- 
tioner herself as reasons for holding that 
the claim is not bona fide or well founded. 
It is certainly a decision on the merits. 

For these reasons, I confirm the decisions 


of the Courts below and dismiss the 
second appeal with costs, 
AN, Appeal dismissed, 





LAHORE HIGH COURT 
Firet Civil Appeal No. 2220 of 1930 
November 27, 1934 
Youne, O. J. AND Ranar Lan, J. 
ALI AND oTHERS—PLAINTIFFS— APPELLANTS 
VETSUS 
ZIADA AND OTHERS— DEFENDANTS— 
RESPONDENTs, 

Custom (Punjab)—Alienation—Vains tribe of Shah- 
pur District—Proprietor having no son or son's son— 
Power of alienation. 

Among the Vains tribe in Shahpur District who 
belong to the miscellaneous Mussalman tribe, a pro- 
prietor having no son or son's son, has unrestricted 
power of alienation. Bahaduri v. Qadu (1) and 
Sher Mohamad Khan v, Dost Mohamad Khan (2) 
referred to. 

. F. O. A. from the decree of the Sub- 
Judge, First Class, Shahpur, dated May 26, 
1930. 

Mr. Mehr Chand Sud, for the Appellants. 

Messrs. R. C. Manchanda and 8. C. 
Manchanda, for the Respondents. 

Young, ©. J.—This appeal arises out 
of a suit to challenge a mortgage on the 
usual ground of want of consideration 
and necessity. The plaintiffs are the mort- 
gagor's collaterals in the third degree and 
they belong to the Vains tribe of the 
Shahpur District. The trial Court held that 
the land in suit was ancestral qua the 
plaintiffs, but that the powers of alienation 
of members of the Vains tribe were 
unrestricted. On these findins the suit 
was dismissed. The plaintiffs have ap- 
- pealed. 

` The learned Counsel appearing on their 
behalf urged that before the mortgage the 
mortgagor had gifted the land in suit to 
one Walli and was, therefore, not com- 
petent to effect the mortgage. This con- 
tention has, in our opinion, no force, because 
it appears from the statement of Walli 
himself that the gift was incomplete. He 
Stated that possession was never given to 
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him and that mutation was not sanctioned 
In his favour. He also added that the 
donor made an application repudiating the 
gift. It is also clear from Walli'g state- 
ment that he was consenting to the mort- 
gage in question. The plaintiffs came 
into Court on the allegation that they 
were in possession of the land at the time 
of the suit. It is, therefore, not open to 
Counsel to contend that possession under 
the gift ever passed to Walli. 

The next point raised by Counsel ig 
that it is not established that the mort- 
gagor had unrestricted powers of aliena- 
tion. The Customary Law of the Shahpur 
District divides the land-owning tribes of 
the District into two classes: firstly, the 
main tribes and, secondly, the miscellane- 
ous Mussalman tribes. The main tribes 
include the Awans, Gondals, Ranjhas and 
Khokhars. The Vains tribe would, there- 
fore, be included among the miscellaneous 
Mussalman tribes. According to the answer’ 
to question 12 among Awans and miscel- 
laneous Mussalman tribes, 

“a father, having sons or son’s sons, cannot make 
a gift of immovable property toa person not related 
to him without the consent of the sons. A pro- 
prietor having no son or son's son, can, without 
the consent of agnate heirs, make a gift of im- 


movable property, ancestral or acquired, divided or 
not, to a person not related to him.” 


The power to make a gift certainly 
implies a power to make a mortgage. In 
the present case, the mortgagor had no 
son or son's son, and the mortgage is to 
a person not nearly related to him. It is 
clear that according to riwaj-i-am, the 
mortgagor had full powers to effect the 
mortgage, Counsel has, however, urged that 
there is nothing to show that any members 
of the Vains tribe were consulted when 
this riwaj-i-am was prepared. We, however, 
find that the wajib-ul-arz of the village 
in which the parties live, clearly shows 
that all the proprietors have unrestricted 
powers of alienation. Moreover, the special 
Kanungo deposed that in this village sales 
and mortgages had been continuously 
effected. The plaintiffs were not able to 
cite a single instance in which an aliena- 
tion was successfully contested. In the 
case reported as Bahaduriv Qadu ‘1), it 
was held that Harls of the Shahpur Dis- 
trict had unrestricted powers of alienation. 
Harls did not belong to any of the main 
tribes and apparently fell under the 
category of miscellaneous Mussalman tribes. 
Similarly, in Sher Mohammad Khan v. 


j P 60 Ind. Oas. 526; A I R 1921 Lah, 210;3 Lah. L 
150, 
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Dost Mohammad Khan (2), who are among 
the miscellaneous Mussalman tribes, were 
held to have unrestricted powers of aliena- 
tion. The plaintiffs, in this case, came 
into Court on the allegation that the 
mortgagor's powers of alienation were 
restricted, but they made no attempt to 
prove this allegation. 

We are not satisfied that the decision 
of the lower Court as to the property in 
suit being ancestral qua the plaintiffs, is 
correct, but if is unnecessary to go into 
that matter in view of our finding that 
the mortgagor's powers of alienation were 
unrestricted. The appeal is dismissed with 
costs. 


D. Appeal dismissed. 
(2) 78 Ind, Oas, 451; A IR 1925 Lah. 231. 





LAHORE HIGH COURT 
Miscellaneons First Civil Appeal No. 2289 
of 1934 
March 8, 1935 
ADDISON AND D.N MonaumabD, Jd. 
DEVI DAS AND anoTHER— 
APPELLANTS 
Versus 
MOTI RAM AND OTHERS— RESPONDENTS 
Provincial Insolvency Act (V of 1920), s. 9 (1) (b) 
(c)—Date of registration is the starting point of 

limitation, 

For the purposes of s. 9 (l) (b) or (c) of the 
Provincial Insolvency Act, the date of registration 
of the document is the starting point of limita- 
tion and not the date of execution. Ratan Chand 
v. Smail (1), dissented from. Kirpa Ram v Sanwala 
Ram (2), Muthiah v. Oficial Recevier, Tinnevelly, 
(3), Sarvathada Iswerayya v. Kurnbasubbanna (4), 
Kanhaiyalal v. Piam Sadashiw Rao Ganaat (5), and 
U Ba Sein v. Maung San (6), referred to. 


Mis. F. O. A. from an order of the District 
TU BR: Mianwali, dated November 20, 
1934. 

Mr. V. N. Sethi, for the Appellanis. 

Mr. Chaman Lal Dewan, for the Respond- 
ents. 

Judgment.—Two creditors applied for 
the adjudication of the two respondents 
as insolvents on the ground that they 
had made a transfer of their property 
with intent to defeat or delay their 
creditors. This transfer was effected by 
a deed executed on January 7, 1932, which 
was registered on February 18, 1932. 
The petition was brought on May 18, 
1932, so that it is barred by lime ifthe 
date of the transfer is taken to be the 
date of the execution of the deed, but it 
is within time if the date of registration 
is taken. The Insolvency Judge hasheld 
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that the petition is barred by time and the 
creditors have appealed. 

The act of insolvency set out falls either 
under s. 6 (b\ or (c) of the Insolvency Act. 
Under s. 9 (1) (c) the creditors shall not 
be entitled to present an insolvency 
petition against a debtor unless the act 
of insolvency on. which the petition is 
grounded has occurred within three months 
before the presentation of the petition. 
The act of insolvency relied upon is the 
transfer of property and the question is 
when the act of imsolvency took 
place. 

A Judge of this Court considered this 
question in Ratan Chand v Smail (1). He 
said that the point was not free from 
difficulty but he came to the conclusion 
that as the Transfer of Property Act did 
not apply to the Punjab, the transaction 
took place on the date of execution and 
not that of registration. Another Judge 
of this Court in Kirpa Ram v. Sanwala 
Ram (2), took the opposite view and held 
that the transaction took place on 
the date when the deed was register- 
ed. 

In Muthiah v. Official Recevier, Tinnevelly 
(3), it was held that in applications under 
s. 54 of the Insolvency Act the period 
of three months should be calculated from 
the date of registration of the document 
and not from the date of execution, There 
is no difference in the language of s. 9 
and s. 54 and the same principle would 
apply. It was held that as under s. 59 
of the Transfer of Property Act registra- 
tion of the document was essential to 
make it a valid transfer, the date of the 
act of insolvency complained of shonld be 
taken to be the date of registration. A 
Division Bench ‘of the same Oourt in 
Sarvathada Iswarayya v. Kurubasubbanna 


(4), followed this decision in a case 
falling under s. 9 of the Insolvency 
Act. 


Similarly, the Additional Judicial Com- 
missioner of Nagpur held in Kanhaiyalal 
vy. Firm Sadashiv Rao Ganpat Rao 
(5), that the starting point of limitation 
for the purposes of s. 9 (1) (c) of the 
Insolvency Act is the date of the registra- 

(1) 149 Ind. Oas. 853; A I R 1933 Lah. 821;6R L 


793, 

(2) 158 Ind. Cas 276 (1); AIR 1935 Lah, 55, 

(3) 141 Ind. Oas. 101; A I R 1933 Mad. 185; Ind. 
Rul. (1933) Mad. 70; 37 L W 180; 64 M L J 382; 
(1933) M W N 312. 

(4) 151 Ind. Cas. 1054; A IR 1934 Mad. 637 (2); 67 
M LJ 380; 40 L W 413; 7 RM 166; 58 M 166. 

(5) 150 Ind. Cas, 834; AIR 1934 Nag. 171; 17N 
LJ14;7 RN 26. 
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tion of the deed -of transfer and not the 
date of execution. A Division Bench of the 
Rangoon High Court in U Ba Sein v. 
Maung San (6), took the same view in a 
ease falling under s. 54 of the Insolvency 
Act. 

It is true that the Transfer of Property 
Act does not apply to the Punjab, but 
the Indian Registration Act does. This is 
not the case of an oral sale, which would 
not be illegal in the Punjab, buta case 
in which the parties intended to give 
expression to their contract of transfer by a 
document. This document was com- 
pulsorily registrable under the provisions 
of the Indian Registration Act and under 
s. 49 it could not affect any immovable 
property comprised therein until it was 
registered. Under the provisions of s. 47 
of the Indian Registration Act the docu- 
ment when registered operates from the 
date of execution and not from tho date 
of registration, but the transfer could not 
be said to have been completed until 
registration of the document was effected. 
In this respect it seems to us that there 
is no difference between the provisions 
of the Transfer of Property Act and the 
Indian Registration Act. The act of 
insolvency, namely, the transfer, must 
thus be held to have occurred when the 
document took ‘effect by reason of ils 
registration. It follows that the date of 
registration is the starting point of limita- 
tion for the purposes of s.9 (1) (b) or (e) 
of the Insolvency Act. 

We accordingly accept the appeal, set 
aside the decision of the Insolvency Judge 
dismissing the petitionas barred by time, 
and remand the proceedings to him for 
disposal in accordance with law. As 
there have been two conflicting decisions 
of Single Benches of this Court, we leave 
the parties to bear their own costs up to 
date. 

Appeal accepted. 


N. 
(6) 151 Ind. Oas 670; 12 R 263; AI R1934 Rang 
216; 7 R Rang. 108. 





BOMBAY HIGH COURT 
First Civil Appeal No. 289 of 1928 
January 15, 1935 
MURPHY AND BARLFE, Jd. 

DEVCHAND TOTARAM KIRANGE 

AND ANOTHER—PLAINTIFFS-—A PPELLANTS 
Versus 
GHANASHYAM SAKHARAM 
CHAUDHARI AND oTHERS—DsFENDANTS— 
— RESPONDENTS 
Limitation Act (IX of 1908), Sch. I, Art, 36—~Suit 
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for compensation for exclusion of plaintiffs from their . 
civil rights in caste—Limitation—Article applicable 
Civil Procedure Code (Act V of 1908), s. 9— Ques- 
tion whether particular cult is within Vedic religion 
or not—J urisdiction of Civil Court—Caste—Punchayat 
—Jurisdiction over members committing caste offences 
— Rules of procedure for caste— Whether can be laid 
down by punchayat—Notice to members— Standard— 
Requirements of natural justice. 

A suit forcompensation forexclusion of the plain- 
tiffs from their civil rights if occasion arises for 
their exercise,in the administration of the caste 
funds, and the benefit of being able to scrutinize the 
caste accounts, is governed by Art. 36, Limitation 
Act. [p. 415, col. 2.] 

The question whether the cult of the leva patidar 
caste is within the Vedic religion or not is one which 
the Civil Courts are not competent to decide A 
properly assembled caste punchayat has jurisdiction 
to outcaste members of its community who have com- 
mitted caste offences, and when the panchayat's 
proceedings are in order and consonant to natural 
justice, Courts of law cannot by decree interfere with, 
them, Courts cannot lay down rules asto the pro- 
cedure to be followed by a caste panchayat in such 
matters, which are for the panchayat itself. !p. 


4.6, col. 2; p. 417, col 1.] 
The standard of notice of a caste meeting 
to a party toa 


cannot be that ofa Civil Court 

suit; andifitis found that actually there was a 
widespread notice of a meeting in the customary way 
enabling a substantial proportion of the caste to 
attend, the requirements of natural justice ure broad- 
ly satisfied. [p 417, cols. 1 & 2] 


F. O. A. trom a decision of the First Class 
Sub-Judge, Jalgaon, in Special Regular 
Civil Snit No. 487 of 1924. 

Messrs. M. R. Jayakar and W. B. 
Pradhan, for the Appellants. 

Mr. A. G. Desai, for the Respondents. 

Murphy, J.—These two first appeals 
have very similar subject-matters and have 
been heard together as the two suits were 
tried together in the Court below. They 
turn on the constitution of the leva patidar ` 
caste and its government. The leva 
patidars were emigrants from Gujrat to 
the north-east of the Khandesh District in’ 
the Yaval taluka and some of the caste 
have gone beyond and into adjacent 
villages in the Nizam’s Dominions and 
Berar. The headquarters of the caste are 
at Padalsa and there the kutumb-nayaks, or 
representatives of the leading families, 
reside. These by turn are leaders of the 
caste, and summon the caste panchayat 
and also issue its decisions. A panchayat 
is convened by sending a summons in the 
form of a notice, in a book kept for the 
purpose, by messengers from village to 
village, till all those in which leva pati- 
dars are living have been served. The 
messenger takes the book to the leading 
man of each village and he, and some- 
times other leading men as well, sign it 
in token of acknowledgment, and,it is then 
these persons’ duty to communicate the 
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Notice of the meeting to their fellow 
Villagers. : 

The point we are concerned with is in 
reality a caste question. The bulk of the 
leva patidar caste are ordinary Hindus 
under Brahminical guidance, but the caste 
also includes many sects or special cults. 
The one in question here is that of the 
satpanth, which expression means the “truth 
faith.” This cult is said to have been 
founded in tbe fifteenth century by a 
Muhammadan saint named Imamshah. He 
performed a miracle, which had the effect 
of converting a certain number of leva 
patidars to his teaching, and the cult has 
flourished ever since. Its headquarters are 
near Ahmedabad where the saint was 
buried, and his tomb is in charge of his 
descendants, described in the evidence as 
the “syeds.” A Hirdu “kaka” or religious 
head of the sect also lives at Pirana and 
serves his co-religicnisis. A second seat 
of satpanth is at a ylace called Babadui pur. 
This was founded by a grandson of Imam- 
shih and is called the new satpanth. 
Except for there being no Hindu teacher, it 
is, a8 far as we can gather, a portion of the 
main satpanthz cult. Satpanthis are not 
born into the cult but beccme so by ini- 
tiation and the cult has some scriptures and 
also celtain rites which are described in 
the evidence, and a comprehensive account 
of the cult and its history is also to be 
found in the Ahmedabad District Gazet- 
teer. 

The main question now agitating the 
leva patidar caste is one which we are not 
competent to decide. It 
cult is within the Vedic religion, or not ? 
The leva patidar caste has decided that the 
satpanthis are not Hindus and has outcasted 
them; and the two plaintiffs have sought 
redress through the Court. This has been 
denied them in the Court below, the learn- 
ed trial Judge holding that the meeting 
which outcasted them was properly con- 
vened and regularly held; and also that 
the suits were time-barred. As to this 
last finding we disagree with the learned 
Subordinate Judge. His view was that 
since the suits were in the nature of ones 
for damages for defamation, Art. 24, Limi- 
tation Act, applied. 

The resolution outcasting the plaintiffs 
was come toon December 2, 1922, and the 
suits were filed on November 20, 1924, more 
than a year from the date of the cause 
of action. But if the plaint is read care- 
fully, it is clear that the suits were not 
jor relief on this ground, though allusion 
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to such a wrong have been made in the 
plaint, The ruling case in this Court 
on suits for relief in which caste questions 
are involved is Nathu v. Keshawjt (|; in 
which Chandavarkar, J., laid down, bro..d- 
ly, the three classes into which they c-n 
be resolved, and the plaint draftsman must 
have had this ruling in mind and been 
aware that a suit based on defamation was 
then barred, We think the Article appli- 
cable is 36, as the plaints as framed 
are for compensation for exclusion of the 
plaintifis from their civil rights if occasion 
arises for their exercise, in the ad- 
ministration of the caste funds, and the 
benefit of being able to scrutinize the 
caste accounts, These are remote benefits, 
hardly assessable to compensation, but Mr. 
Jayakar hastold us that itis not cash the 
plaintiffs seek but the vindication of their 
position as Hindus, 

This history of the caste schism goes 


back to plaintitis’ father’s time. In 1905- 
1806 the question of satpanth was, as far 
as we are concerned, first raised. 


A very large caste meeting was convened 
at Padalsa, and it is contended for one 
side that the meeting condemned the cult 
itself as being extra Vedic and by the 
other, that all that was disapproved of 
was some of its practises which savoured 
of Muhammadanism. The ‘satpanthis of the 
day recanted either their belief or the prac- 
tices disapproved of according to the view 
one takes and no one seems to have been 
excommunicated then, Unfortunately the 
caste resolution of 1906 is not available to 
us. The original is either lost or it has 
been suppressed by the defendants’ side. 
A copy from the copy in the Faizpur 
caste dafter was tendered to the learned 
Subordinate Judge and rejected as inad- 
missible. We must gather the purport of 
the decision from some of the witnesses 
who were present, and here we think that 
a distinction has been drawn in the argu- 
ments which could hardly have been 
present to the caste meeting. The caste is 
one of cultivators, and as the record shows 
many of them are even now illiterate. We 
think they could hardly have distinguished 
between the dogma of the cult and certain 
of the practices of its followers. There is 
in any case a strong tradition in the caste 
that what was condemned in 1906 was the 
cult itself, and we think it must have 
been so, 

After this nothing much in this connec- 
tion seems to have happened in the caste, 

(1) 26 B 174; 3Bom, L R718, 
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though plaintiff's father was fined Rs. 2,000 
for not having closed the satpanth dharma- 
sala at Faizpur, as be had agreed to do. 
In 191) it was discovered that five or six 
caste men had again lapsed into thesatpanth 
cult.’ They were reported and outcasted 
on the basis of the resolution of 1906, and 
plaintiff Totaram himself took an active 
part against the backsliders in that year, 
see Exs. 51 and 52 signed by him as well 
as many others, reporting the names of 
these persons to the kutumb-nayaks. Part 
of the arguments for plaintiffs is based 
on these letters as showing that what 
was then dealt with was the Bahadurpur 
satpanth cult and not the old one; but the 
references to a new satpanth, may only 
mean a new recrudescence of it. Never 
theless these five and others gave a caste 
dinner in the dharamsala of the cult at 
Faizpur, and this festivity led to 56 more 
persons of the caste of that place being 
outcasted, besides others from the neigh- 
pouring villages. It has been strenuously 
urged in this Court, as in the one below, 
that the five or six fresh satpanthis were 
converts to the new and not the old 
satpanthi; that is, the Bahadurpur one, 
but the learned Subordinate Judge has 
not accepted this argument. In fact there 
seems to be no real distinction between the 
two beliefs and ‘we accept his view. 

The large number of oulcastes so created 
has led to difficulties in the -caste ovr 
petrothals, marriages and the status of 
widows. We are told that betrothals 
have been denounced, marriages refused 


and widows recalled to their parents’ ` 
houses. It was to settle these 
difficulties that the caste meeting 


of 1922 was convened. The two plaintiffs 
were present at this meeting, and tcok with 
them to it their legal adviser, but this 
person not being 2 leva patidar was not 
allowed to address it. The plaintiffs them- 
selves, however, did so. Their main conten- 
Hon was that the question whether their 
beliefs were-extra-Vedic or not, had never 
been properly examined by any person com- 
petent to decide it, and they urged that it 
should be referred for the opinion of the 
Shankaracharya. But these arguments 
were brushed aside and they were told that 
if they wanted that authority's opinion, 
they could themselves procure it. The 
meeting passed six resolutions, 

The record of its proceedings opens with 
a recital of its having been summoned. 
There is next a preamble stating that in 
connection with ‘satpanth a meeting had 
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been held in 1906, at which it had been 
resolved that the satpanth religion was 
outside the pale of the Vedic religion, and 
that all persons of the caste should give 
it up. It next states that satpanthis then 
confessed and abjured the cult: but that 
thereafter some persons had again gone 
back to it and had been outcasted, as had 
some more who had dined with the outcastes, 
and that for this reason marriage cere- 
monies of relatives cf the outcastes were 
impeded, and in order to solve these dif- 
ficulties, the resolutions which follow were 
arrived at. 

The first resolution recites that of those 
outcasted, some on purging their heresy 
have beenre-admitted, but that those who 
have not are outcasted as will be all who 
help them. The second resolution states 
that those who have formed marriage alli- 
ances (really arranged betrothals) with sat- 
panthi fimilies are authorized to break them 
off. The third resolution states that widows 
in satpanthi families may -be recalled to 
their parents’ houses. The fourth provides 
a time limit within which absent sat- 
panthis may recant and surrender to their 
village panchas, who shall transmit a list 
of such persons to the head panchas. The 
fifth requires the village panchas to explain 
the resolutions to absentees from the meet- 
ing, and more particularly,io the followers 
of the cult or those connected with them, 
or suspected of it, and to take and record 
their signatures. And the sixth directs 
the kutumb-nayaks at Padalsa to prepare 
a list of outeastes and of those who refuse 
to comply with the caste’s decision, or to 
give effect at once tothe letters of excom- 
munication. Next comes a note evidently 
later than January 3, the limit for abjuring 
the cult, saying the lists have been received 
and annexing a list of those outcasted. The 
two plaintiffs were accordingly outcasted. 
This is a precis of the history of the plain- 
tiffs’ grievances. 

There is no doubt that a properly as- 


-gembled caste panchayat has jurisdiction to 


outcaste members of its community who 
have committed caste offences, and that 
when the panchayats proceedings are in 
order and consonant to natural justice, 
Courts of Law cannot by decree interfere 
with them. On their face these proceed- 
ings appear to be quite regular, They 
have been attacked on the grounds, that 
plaintiffs were not given an opportunity 
to show that their beliefs in fact were not 
repugnant to the Hindu religion, and that 
the meeting itself was not properly called, 
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ag notice of it was not sent to all the 
villages where leva patidars reside. 

As to the first question it would, no doubt, 
have been within the competence of the 
panch to seek the opinion of the Shankar- 
acharya or any other authority on the ques- 
tion, or to take evidence on it and soto de- 
cide the point, but Courts cannot lay down 
rules as to the procedure to be followed by 
a caste panchayat in such matters, which 
are for the panchayat itself. The satpanth 
cult is in fact well-known. There isa long 
account of it in the Gazetteer for the Ah- 
medabad District, and we do not suppose that 
its tenets were not known to the caste. 
Moreover, in 1906, there had clearly been a 
long debate about it, and the meeting 
in 1922 proceeded on the footing that that 
panchayat had already made a decree, and 
that what it was doing was the enforcement 
of this decree against backsliders and 
newly won adherents of the cult, who were 
offered an opportunity to recant, the alterna- 
tive being to leave the caste. We think 
there was jurisdiction to act as the pan- 
chayat did. 

As to the second objection, the system of 
convening meetings has been described. 
Messengers were sent with a notice of it 
to a certain number of villages, the leading 
man in each of which had to endorse the 
messenger’s book with a kind of receipt 
of the notice. In other cases, according to 


the evidence “chits” were sent to villages’ 


where weekly bazaars are held, and post- 
cards to distant ones, and the villages in 
Berar got notice through the kutumb nayak 
of Datala which is apparently their head- 
quarters. These were the customary 
modes. According to the plaintiff there 
are ninety-seven villages in XKhandesh and 
sixty-seven in Berar and Nemad where 
leva patidars live, but some are probably 
only hamlets and the number must vary 
from time to time. ‘There is in fact no real 
census, and no good ground on which to 
find on this point. The learned Subordi- 
nate Judge thought that the satpanthr 
groups refused to acknowledge the notice 
and to sign the book, but found that eighty- 
four villages got notice, through the tha- 
koors or messengers and that the representa- 
tives of eighty-seven villages were, in fact, 
present at the meeting of 1922. 

Here again itis clear that the standard 
of notice of a caste meeting cannot be that 
ofa Oivil Court to a party to a suit; and 
that if itis found that actually there was 
a widespread notice of a meeting in the 
customary way enabling a substantial pro- 
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portion of the casie to attend, the requires 
ments of natural justice are broadly satis- 
red, and this is the learned Subordinate 
Judge’s finding, with which we are not 
prepared to interfere. But the learned 
Subordinate Judge has also found that 
though allegations as to the irregularity of 
the meeting are now made, this is an 
afterthought, and that at the time no protest 
on this point was made as appears from 
Ex. 140, which was a pamphlet published 
afterwards as an appeal to the whole of the 
Hindu community, with a full statement of 
the satpanth cult’s position, the point taken 
in it being, not that the meeting had been 
irregularly convened but that it had refused 
to listen to arguments, or to consult the 
Shankaracharya. In fact, the finding is 
that the panchayat’s jurisdiclion had been 
submitted to by the plaintiff. We agree. 
But even had this not been the finding as 
to the jurisdiction of the panchayat and 
the regularity of its proceedings, we think 
that onthe frame of the suit it was nos 
possible to give the plaintiffs any relief. 
The cefendants are said to have been 
impleaded as being leading men of the 
caste, and some of them have ssid in their 
written statements that they voted against 
the proposal that the two plaintiffs and 
others be vutcasted because they were 
satpanthis, and that they’ were overruled 
by the majority. 

Had the suit been framed for damages 
for slander, it might have been possible in 
certain circumstances to give the plaintitis 
decrees on that basis, against persons who 
took part in the defamatory proceedings; 
but such suits were time-barred when these 
were brought. Had the suits been for dec- 
larations that the proceedings of December 
1922 were void, and had they been brought 
against the defendants as representatives of 
the caste, some other remedy might have 
been open to the plaintifis. But, on the 
facts, even had the plaintiffs been able to 
show that the panchayat meeting of 1922 
had no jurisdiction and had been irregular- 
ly convened and had decided in contraven- 
tion of the rules of natural justice, we feel 
that no relief could have been given to the 
plaintiffs. In Appeal No. 289 plaintiff 
Devchand ‘Totaram’s grievance is that 
defendants have denied his civil rights of 
managing and supervising the caste pro- 
perty and caste funds, for which wrongs 
he claimed Rs. 3,000 damages; and 
Re. 2,250 for the defendants having broken 
the marriage engagements of his sons 
and daughter (the actual persons breaking 
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off betrothals being defendants Nos, 1, 2 
‘and 3). ° 

But in the course of the trial cf the suits, 
28 appellants’ learned Counsel, Mr. 
Jayakar, admitted, the questions of caste 
righis and damages were lost sight of— 
there is nothing to show that every leva 
patidar has as by birth-right apart in the 
management of caste property, or caste 
funds, if there be any—for these must clearly 
be managed by some sort of a committee 
to which a particular leva patidar may 
never be nominated or elected, and at 
most the right would be some sort of voice 
in such nomination or election; but there 
is no evidence as to how caste funds are 
managed, or to show that the plaintiffs were 
ever excluded from management, or denied 
the right of supervising the funds. The 
grievance as to the breaking off of betro- 
thals is rather like a suit for damages for 
breach of promise of marriage: but this 
is another of the pleadings which seems 


to have been forgotten at the trial and 
there is no issue upon it and no 
finding. 

Plaintif Totaram Badhu’s suit is simi- 
lar, though the damages are put at 
Rs. 30,000. In the plaint the cause of 
action is that the defendants have un- 


justly and without any justifiable reason 
outcasted the plaintiff, and so deprived 
him of all his civil rights appertaining 
to the community, and his right to look at 
or scrutinize the caste fund accounts. 
But there is nothing to show what the 
funds are, and what the accounts may 
be; or evidence to prove that he has 
ever been refused any such rights. It 
may of course be said that the act of 
outcasting the two plaintiffs itself involves 
a loss of these privileges, but we think 
that something more is needed. There 
must clearly be an occasion in each case 
in which the plaintiff sought to exercise 
these rights and were refused, and the 
remedy would clearly be a declaration and 
injunction against the caste as a whole, 
sued in a representative suit, but this is 
not what has been sought. But even 
such a declaration and injunction seem to 
be ineffective remedies in the case of such 
shadowy and vague rights as the plaintiffs 
have sought to enforce. 

The learned Subordinate Judge seems to 
have been unnecessarily harsh to plaintiff 
Totaram—he has applied to him the, as 
far as we can see, undeserved epithets of 
bare-faced liar, turn-coat, time server and 
thorough hypocrite, while though he may 
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have been inconsistent, he and the second 
plaintiff are really fighting ona point of 
faith. Jt isnot for the Courts to decide, 
as the learned Subordinate Judge has 
nevertheless done, that the satpanth cult 
is abho:rent tothe feelings of the leva 
patidar caste as a whole. That isa question 
for the caste itself, and we think that 
it has decided it, and that its pro- 
cedure in coming to a decision was not 
so irregular and contrary to the dictates 
of natural justice, and that, however, the 
plaints may be framed, what they raised 
was really a caste question outside our 


purview. We think the plaintiffs must 
fail. We confirm the lower Court's 
decrees and dismiss these two appeals 
with costs. 


Barlee, J.—I am unable to agree with 
the finding of the Subordinate Judge on 
issue No. 1,i.e. whether the Court had 
jurisdiction. The learned Subordinate 
Judge has relied on Nathu v. Keshaujz (1). 
Jn that case Chandavarkar, J., held that a 
suit raising a caste question in which the 
plaintiff complained of the loss of rights 
of propeity or office or of defamation was 
cognizable by a Civil Court; and he went 
on to say : l 

‘Tf a caste has funds or property which is 
controlled by all its members and one of its 
members is excommunicated, he can sue for his right 
to control it or have a voice in its management 


and a Oivil Court can give him relief because he 
has a civil right.” 


This, it seems to me, means no more 
than that a right of management of pro- 
perly is a right to property which can 
give a Civil Court jurisdiction, and so far 
the statement of the law is unexception- 
al. But it is difficult to conceive a case 
to which it would apply, for an autono- 
mous caste can make what rules it 
pleases, and may at any time hand over 
the management to its headman or a 
panch ; and, as remarked by Batchelor, 
J. in Jethabhai v. Chapsey (2), a Civil 
Court will not make a decree which 
can at any time be rendered nugatory, or, 
I may add, base its finding as to 
jurisdiction on a mere privilege ` which can 
be taken away. In my opinion, therefore 
Nathu v. Keshawji (1), cannot help the 
plaintiff-appellant as he has- not based 
hisclaim on defamation and does not claim 
any right to property, apart from the 
right of management. Further he has 
admitied that the immovable property of 
the caste ismanaged by a committee and 


(2) 34 B 467; 4 Ind. Oas. 108; 11 Bom. LR 
1014. 
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that noone has a right of appointment to 
the Committee (para. 40). The kutumb- 
nayak, he says, keeps the accounts of the 
caste. He places them before caste meet- 
ings, when every member has a right of 
inspection. Thisis as far as he can go. 
He does not claim that every member has 
aright of management. Clearly his case 
is not that visualized by Chandavarkar, 
J., where every member has a right of 
management. I think then that the learn- 
ed SubordinateJudge was wrong and that 
the plaintiff has not shown grounds on 
which a Oivil Court can interfere, Again, 
1 cannot find that the resolution of the 
caste gave the plaintiff any causo of 
action except defamation, which is not 
pleaded asa basis for damages. I accept 
Mr. Jayakar’s argument that if he proved 
infringement of his right (injuria) he 
need not prove pecuniary loss (damnum), 
But there is no evidence that the infringe- 
ment pleaded,7.e. exclusion from the 
Management of the caste property, had 
occurred at the date of the suit. He was 
-notat that date a panch and the most 
that can be said is that as he was not 
bidden to thecaste meetings, he had no 
opportunity of examining the accounts, 
This hardly seems enough. He could have 
asked to see them. In any case, the date 
of the cause of action entered in the plaint 
is December 24, 1922, the date of the 
resolution, and he has not complained of 
any tort apart from it. In other words, 
his suit is really based on defamation 
and exclusion from the caste and not on 
the deprivation of any civil rights. 

I agree with my learned brother that an 
attempt was made to summon the whole 
caste with the exception of the satpanthis 
tothe meeting of A. D, 1922, but I am 
not  satisiied that the satpanthis 
were Summoned. To my mind this does 
not affect the defence, for the purpose 
oi the meeting was not to consider the 
question of satpanth but to carry out the 
previous resolution of Sambat 1902 (A. D, 
1909-06), and it cannot be necessary to 
convene the whole caste for the purpose 
of executing its decrees. The meeting of 
1962 wasregular, at any rate no technical 
Objection to its resolution has been put 
forward. The complaint is only that 
the theological question was not consider- 
ed obits merits by persons competent to 
decide it. Thisis probably true and a 
genuine grievance; but a  Oivil Court 
cannot dictate to acaste the grounds on 
which it must act. Ifthe leva patidars 
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chose to say that no one who worships a 
Muhammadan Pir might continue to be a 
member, noone can challenge their deci- 
sion. It appearsto me that the plaintifi’s 
grievance dates back 30 years and it is 
much tco late now for a Civil Court to 
help him. Itis also not competent for the 
Civil Court to consider and decide the only 
point on which he asks a decision whether 
the satpanth is within or without the Vedic 
religion. 

Lastly, it has been argued that there is 
no admissible evidence of the purport of 
the resolution of 1962, since the book in 


which it was written has not been 
produced. There are three answers. 
Firstly, it is proved that the book has 


been lost and in consequence oral second- 
ary evidence is admissible, Secondly, the 
resolution is not a contract or matter 
which had to be reduced to writing, So 
oral evidence is not excluded by e. 92, 
Evidence Act, 1872. The oral evidence, too, 
is primary, The witnesses were mostly 
illiterate, and were giving direct 
evidence of what they heard atthe meeting 
and not secondary evidence of a docu- 
ment which they had read. Lastly, the 
purport of this resolution was pleaded 
by the defendants and the plaintiffs in 
their counter written statement admit- 
It was not a fact which had to 
be proved. The appeals should be die- 
missed with costs. 
N. Appeals dismissed. 


OUDH CHIEF COURT 
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Thakur MAZBUT SINGH AND ANOTHER 
—APPLIOANTS —APPELLANTS 
VETSUS 
Musammat INDRANI AND OTHERS— 
OPPOSITE PARTY—KRuSPONDENTS 

Civil Procedure Code \Act V of lyus), O. XXIII, 
r. 3,0. XXXLV, r. 1—Preliminary decree, if can be 
satisned by payment out of Uourm—Payment of 
mortgage money vut of Court certified by decree- 
holder— Whether can be treated as adjustment of suit 
under O. KALII, r. 3— Payment in Court and pay- 
ment made into Vourt—Listinctrion, tf exists. 

A preliminary decree can be satistied by a pay- 
ment made out of Court, Payment of the mortgage 
money due on a preliminary decree made out of 
Court, if certified by the decree-holder, can bg 
treated as an adjustment of the suit under O, XXIII, 
r. 3 When the payment is actually made in 
Court to the attaching decree-holder and is noted to 
have been made in the presence of the presiding 
Judge, there is very little distinction between such 
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a payment made “in” Court anda payment made 
“into” Court. The distinction is a very technical 
one, and there is certainly no substantial defect in 
the procedure even if payment into Court is abso- 
lutely necessary for the purpose of satisfying a pre- 
liminary decree. Jogendra Prasad-Narain Singh v. 
Gauri Shankar Prasad Sahu (2), relied on. 


Misc. O. A. against an.order of the Subor- 
dinate Judge, Sitapur, dated April 14, 1934. 

Mr. K. N. Tandon, for the Appellante. 

Mr. A. Husain, for the Respondents. 

Judgment.—This appeal arises out of 


an application for preparation of a final | 


decree under O. XXXIV, r.5 of the Code 
of Civil Procedure. The Oourt below dis- 
- missed the application on the ground that 
the preliminary decfee under O. XXXIV, 
r, 4, had been satisfied. 


The facts of the case are complicated and 
have been fully set forth in the order of 
the Court below. For the purpose of this 
appeal itis not necessary to repeat the 
facts at length. Bhupat Singh brought 
a suit cn December 6, 1929, against 
Musammat Indrani and kimla Prasad for 
subrogation, praying that certain property 
in the bands of Musammat Indrani be made 
liable for payment of the sum of money 
which he had paid to redeem certain prior 
mortgages made by that lady’s predecessors. 


Bimla Prasad was impleaded as being an 


attaching creditor. It appears that Bimla 
Prusad actually purchased the property 
during the pendency of this suit. One 
Mr. N. K. Banerjee, a judgment-creditor of 
Bhupat Singh, attached the right of Bhupat 
Singh which the latter was seeking to 
enforce in the suit. This attachment was 
made on March 19, 1930, during the 
pendency of Bhupat Singh's suit. When 
the suit was decreed Mr. N. K. Banerjee, 
by way of additional precaution or safeguard, 
took oubasecond attachment and attached 
the decree which had been passed in 
favour of Bhupat Singh. It was ordered 
by the Court that Mr. N. K. Banerjee be 
made holder of the decree of the case 
No. 153 of 1929 (Bhupat Singh v. Indrani). 
Bimpla Prasad filed an appeal against a 
portion of the decree, and his appeal 
succeeded in the Chief Court with the 
result that the sum of money in satisfaction 
of which the property in suit was to be sold 
was substantially reduced. In other 
respects the decree of the trial Court was 
unchanged, but the Ohief Court set aside 
the whole decree and passed a fresh 
decree. On November 24, 1932, Mr. N. K. 
Banerjee certified to the Court satisfaction 
of the decretal amount due to Bhupat Singh 
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under the decree passed in the case No. 
153. The money was actually paid by 
Bimla rrasad, a judgment-debtor, under 
the decree in suit No. 153, and the money 
was paid to Mr. N. K. Banerjee as being 
entitled to the rights of the decree-holder 
Bhupat Singh. In consequence of 
this certificate of satisfaction of 
the decree, the Court ordered that 
the case be filed. Subsequently the heirs 
of Bhupat Singh came forward with an 
application that the preliminary decree 
passed in suit No. 153 in favour of- 
Bhupat Singh be made final under 
O. XXXIV, r. 5, of the Code of Civil Proce- 
dure. As we have ‘already stated, the 
Court below refused this application on the 
ground that the preliminary decree had 
been satisfied. 

It has been argued for the appellant 
firstly that Mr. N. K. Banerjee had no right 
to take the money from i3imla Prasad in 
satisfactionof the decree passed in favour 
of Bhupat Singh because he attached only 
the decree of the trial Court in suit No. . 
153: but that decree was set aside. by the 
order of the Chief Court, and in any. case 
the decree of the trial Court was superseded 
by the decree of the Chief Court, and the 
decree of the latter Court was not attached. 

The general proposition must be conced- 
ed that the decree of the trial Court is 
merged in, or superseded hy, the decree 
passed by the Appellate Court, but itis 
argued for the respondent that the validity 
of the attachment of the decree itself is 
not of any great importance in this case. 
The respondent relies not so much on the 
attachment of the decree which was made 
on May 31, 1930, as on the previous attach- 
ment of therights of Bhupat Singh in the 
property, or the debts due to him; which 
attachment was made on March 19, 1930, 
during the pendency of the suit. It is 
argued fortbe respondent that the subse- 
quent attachment of the decree itself was 
unnecessary, and was only made as a 
matter of extra precaution or safeguard, 
but whether it was valid or invalid 
Mr. N. K. Banerjee . was entitled to rely 
upon the previous attachment made on 
March 19, 1930, which justified him in 
claiming the benefit of any decree passed 
in favour of Bhupat Singh on the basis of 
the rights or debts which had been 
attached. We think that this contention 
is sound,and it is immaterial for the 
purpose of this case whether the attach- 
ment of the decree itself was valid or 
invalid, i 
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It has further been argued that under 
O. XXXIV, r. 5, payment of the mortgage 
money must be made into Oourt, and pay- 
“ment out of Court is ineffective for the 
purpose of satisfying the preliminary 
decree made under O. XXXIV, r. 4. In 
support of this contention a decision in 
Durga Devi v. Nand Lal, A. I, R. 1932 
Lahore 231 (1) has been cited. This ruling 
does, no doubt, support the appellant's 
contention. The Court took the view that 
O. XXI, r. 2, applies only to execution 
proceedings, and a preliminary decree 
cannot be satisfied by payment out of 
Court. In the present case we think that as 
the payment was actually made in Court by 
Bimla Prasad to Mr. N. K. Banerjee andit 
was noted to have been made in the 
presence of the presiding Judge, there is 
very little distinction between such a pay- 
ment made “in” Court and a payment made 
“into” Court. The distinction is a very 
technical one, and thereis certainly no 
substantial defect in the procedure even if 
payment into Court is absolutely necessary 
for the purpose of satisfying a preliminary 
decree. We are not, however, satisfied 
that a preliminary decree cannot be 
satisfied by a payment made out of Court. 
The decision of the Patna High Gourt in 
Jogendra Prasad Narain Singh v. Gauri 
Shankar Prasad Sahu, 2 Pat. L. J. 533 
(2) takes the view that payment of the 
mortgage money due on a preliminary 
decree made out of Court, if certified by 
the decree-holder, can be treated as an 
adjustment of the suit under O. XXIII, r. 3. 
The point raised for the appellant is in any 
case of a very technical nature, and we 
prefer to follow the view of the Patna High 
Oourt. 

It has also been argued that when Bimla 
Prasad paid the money to Mr. N. K. 
Banerjee, Bhupat Singh was dead, and the 
heirs of Bhupat Singh had not been 
impleaded as his legal representatives under 
the decree held by Mr. N. K. Banerjee 
against Musammat Indrani and Bhupat 
Singh. Itis argued that in such circum- 
stances the payment made by Bimla Prasad 
to the attaching creditor - of Bhupat Singh 
cannot be treated as a valid payment in 
execution of the decree. We think there 
ig no force in this contention. The decree 
in favour of Mr. N. K. Banerjee had 
already been passed before Bhupat Singh's 
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death, and if he died inthe course of the 
execution proceedings, there was no 
necessity for having the names of his legal 
representatives substituted. Mr. N. K. 
Banerjee was not executing his decree, and 
if he were executing it, it would only be 
necessary for him to proceed against the 
legal representatives after due notice had 
been given to them. 

The last point raised by the appellent is 
that no notice was issued to Bimla Prasad, 
the defendant in Bhupat Singh’s suit, 
when the attachment of the decree was 
made by Mr. N. K. Banerjee in May 1930. 
It is pointed out that under O. XXI, r. 53, 
cl. 6, it is necessary that notice should be 
sent to the judgment-debtor. There is 
nothing on the record to show that any 
notice was sent to Bimla Prasad. We do 
not think that the heirs of Bhupat Singh 
are entitled to raise any objection of the 
invalidity of the attachment on the ground 
that no notice was sent to Bimla Prasad. 
In any case we have already pointed out 
that the validity of this attachment of the 
decree is not a matter of vital importance 
in this appeal, as the attachment relied 
upon isthe previous attachment mace on 
March 19, 1930. 

We accordingly dismiss the appeal with 
costs. 

N. Appeal dismissed. 


ALLAHABAD HIGH COURT 
First Civil Appeal No. 40 of 193! 
April 23, 1935 
ÅLLSOP, J. 

Musammat SHY AMA— APPELLANT 
Versus 
SHANKAR— RESPONDENT. 

Guardians and Wards Act (VIII of 1890s. 25-- 
Husband's application for delivery of minor wife — 
Husband proved to have ill-treated her—Girl happy 
with father — Held, custody could not be given to 
husband. 

The leading principle in dealing with a minor under 
the Guardians and Wards Act is to look tothe in- 
terests of the minor himself If those interests are 
not affected in any way, it then may be considered 
whether any other person has, under the law to 
which the minor is subject, certain rights of custody 
or so forth. But those rights in other persons cannot 
be enforced unless the well-being of the minor is not 
affected by such enforcement. 

Where the husband is found to have ill-treated his 
minor wife and the girl is living quite happy with 
her father, it is not to the interest of the minor wife 
that she should be given into the custody of her hus- 
band. 

F.C. A. from an order of the District 


Judge, Jhansi, dated February 9, 1934, 
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Mr. L. W. Clarke, for the Appellant. 

Mr. G. S. Pathak, for the Respondent. 

Judgment.—The appellant Musammat 
Shyama is said to be a minor about 17 
or 18 years of age. She was married to 
the respondent Shanker. The latter made 
an application that 
pointed guardian of Musammat Shyama 
and that she should be placed in his 
custody under s. 25, Guardians and 
Wards Act. The learned Judge does not 
appear to have intended to pass any 
order on the subject of appointing Shanker 
as the guardian of the minor, but he has 
passed an order that she should be deli- 
vered upto Shanker whom he treats as her 
natural guardian. ° 

The appellant is now living with her 
father Sukh Lal. She was married to 
Shanker in the year 1929 and lived with 
him unhappily for a period of about three 
. months. She then went home to her father 
and stayed with him for three years. In 
the meanwhile there were a series of pan- 
chayats and eventually the respondent 
appeared at one of these in December 1932. 
He promised not to ill-treat the girl and 
was fined a small sum of money. The girl 
was then returned to his custedy. Soon 
after, it was found that he had again 
been ill-treating her and he and his 
father were both fined in a COriminal 
Court for wrongfully confining her in a 
room. 

In these circumstances it does not appear 
to me that it can be said that it is to 
the interests of the minor to be given into 
the custody of this man. The Judge has 
considered the rights of Shanker in this 
matter. I must emphasise that the lead- 
ing principle in dealing with a 
minor under the Guardians and Wards 
Act is to look to the interests of the minor 
himself. If those interests are not affected 
in any way, it then may be considered 
whether any other person has, under the 
law to which the minor is subject, certain 
rights of custody or so forth. But those 
rights in other persons cannct be enforced 
unless the well-being of the minor is not 
affected by such enicrcement. 

The question here is not of the rights 
of the husband Shanker which he can 
enforce if he wishes to do so, by institut- 
ing a suit for the restitution of conjugal 
rights, but of the benefit and welfare of 
the minor. The minor was very nearly of 
full age and she stated quite definitely 
that she did not wish to live with her 
husband. Her wishes should be respected 
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‘erty. A ‘final decree was obtained 
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as far as. possible. There is no reason 
for supposing that her welfares are not per- 


_fectly sale in the hands of her father in 


whose custody she at present is. In these 
circumstances it seems that the order of the 
I, there- 
fore, allow the appeal and reject the ap- 
plication of the respondent who will pay 
the costs of the appellant. 
“D, Appeal allowed. - 


OUDH CHIEF COURT 
Second Civil Appeal No. 14 of 1934° 
August 27,1935 | 
Kine, O. J. and Suita, J. 
Thakur MAHIPAL SINGH— 
DEFENDANT—APPELLANT 


VETSUS 
KAMTA PRASAD— PLAINTIFF— 
RESPONDENT. 
Civil Procedure Code (Act V of 1908), s. 73,. 


0. XXXIV, r, 6—Decree-holder obtaining two decrees 
in two Courts—Applications for execution— Both 
applications in same Court —Application for rateable 
distribution in respect of decree obtained in one 
Court—Sale—Application for personal decrees | 
Whether can be granted. < 
The derree-holder obtained two decrees, one. in 
the Oourt of the Munsif and the other in the Court 
of the Subordinate Judge, in-respect of money which 
he had to pay tothe creditors as .his vendee - did 
not pay them though -on sale the entirè considera- 
tion was left with him for payment to them. Both 
the decrees took the form of preliminary decrees“ 
for sale, the money not paid by the vendee to the” 
creditors being regarded as a charge upon the prop- 
from the Addi- 
tional Subordinate Judge on March 5, 1930, and a 
final decree was obtained from the Munsif 


on 
April 26,.1930. The plaintiff applied, on April 
1, 1930, to the Additional Subordinate Judge for 


execution of the decree he had obtained in that 
Court, and on May 21, 1930, he applied for execu- 
tion of the decree he had obtained in the Court of 
the Munsif, That application was transferred to the © 
Additional- Subordinate Judge Afterwards, on 
December 2, 1930, the decree-holder, asked for rate- 
able distribution, in respect of the decree he had 
obtained in the Court of the Munsif, out of the 
proceeds of the property that was about to besold 
in execution of the decree obtained from the Ad- 
ditional Subordinate Judge. The -property was in 
the end sold, apparently sometime in the month of 
March, 1931, and out of the sale proceeds, a sum of 
Rs. 267-12-9 was applied in part satisfaction of the 
decree obtained in the Court of the Munsif, the rest 
of it being applied in part satisfaction of the 
decree obtained from the Court of the Additional 
Subordinate ‘Judge. The decree-holder afterwards 
applied to both the Courts under O. XXXIV,r. 6 
of the Code of Civil Procedure for personal decrees 
against the judgment-debtor for the balance of the 
decretal amounts. Both the Courts gave him these 
decrees : 

Held, that thè decrees were properly given and 
that in the circumstances of the case, it must be 


deemed in law that the sale took place in execution 
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.of both the decrees and that in his application of 
December 2, 1930, under s. 73 of the Code of 
Oivil Procedure, the decree-holder though- the ap- 
plication was not clearly worded, meant to ask that 
the property that was going to besold in execution 
of the decree of the Additional Subordinate Judge 
should be sold also in execution of the decree of the 
Munsif, Deoraji Kuar v. Jadunandan Ravi (4), 
applied, Kamta Prasad v. Saiyed Ahmad (3), distin- 
guished. h 

S. O. A. against the order of the Subordi- 


re Judge of Gonda, dated November 14, 
1933, 

Mr. Ali. Zaheer, for the Appellant. 

Messrs. M. H. Kidwai and Rishad 
Shahid Husain, for the Respondent. 

Judgment.—These appeals are con- 
nected and can be disposed of by one 
judgment. They arise out of a decision, 
dated November 14, 1933, ofthe learned 
Subordinate Judge of Gonda, by which 
he dismissed two appeals against orders, 
dated March 22, 1933, of the learned 
Munsif of Gonda. 

The facts briefly are that on July 
12, 1925, one Kamta Prasad sold 14°66 
acres of land for Rs. 6,000, to one Mahipal 
Singh, the entire consideration money 
being left with the vendee for payment 
to two creditors of the vendor, named 
Bhabuti and  Raghubir Kurmi. The 
vendee, Mahipal. Singh, did not pay those 
creditors and, in -consequénce, Kamta 
Prasad had to pay’ them himself. He 
afterwards sued the vendee in the Court 
of the Additional Subordinate Judge at 
Gonda in respect of the amount that he 
had to pay to Bhabuti. He obtained a 
decree in that Court on March 31, 
1928. Afterwards, he brought a similar 
suit in the Court of the Munsif of Gonda 
in respect of the money that he had to 
pay to the other creditor, Raghubir Kurmi. 
He obtained a decree in that Court on 
August 15, 1929. Both the decrees 
took the form of preliminary decrees for 
sale, the money not paid by the vendeée 
to the creditors being regarded as a 
charge upon the property. A final decree 
was obtained from the Additional Sub- 
ordinate Judge on March 5, 1930, and a 
final decree was obtained from the Munsif 
on April 26, 1930. The plaintiff 
applied, on April J, 1930, to the 
Additional Subordinate Judge for execution 
of the decree he had obtained in that 
Court, and on May 21, 1930, he applied 
for execution of the decree he had 
obtained in the Court of the Munsif. That 
application was transferred to the Addi- 
tional Subordinate Judge. Afterwards, on 


December 2, 1930, the decree-holder, 
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Kamta Prasad, asked for rateable 
distribution, in respect of the decree he 
had obtained in the Court of the Munsif 
out of the proceeds of the property that 
was about to be sold in execution of the 
decree obtained from the Additional Sub- 
ordinate Judge. The property was in the 
end sold, apparently sometime in the month 
of March, 1931, and out of the sale pro- 
ceeds a sum of Rs. 267-12-9 was applied 
in part satisfaction of the decree obtained 
in the Court of the Munsif, the rest of 
it being applied in part satisfaction of the 
decree obtained from the Court of the 
Additional Subordinate Judge. The de- 
eree-holder afterwards applied to both the 
Courts under O. XXXIV, r. 6 of the 
Code of Oivil Procedure for personal 
decrees against the judgment-debtor for 
the balance of the decretal amounts. Both 
the Courts gave him these decrees. No 
question has been raised as to the cor- 
rectness of the personal decree as regards 
the case in the Court of the Additional 
Subordinate Judge. As regards the case 
in the Munsif’s Court, the judgment-debtor 
made objections, and those objections were 
disposed of, along with the decree-holder's 
application, by the Munsif's judgment of 
March 23, 1933, by which he allowed 
the decree-holder’s application and rejected 
the judgment-debtor’s objections. The 
judgment-debtor preferred separate ap- 
peals against the order allowing the decree- 
holder's application, and the order reject- 
ing his own objections. These appeals were 
both dismissed by the learned Subordinate 
Judge on November 14, 1933, and it 
is ugainst that judgment that the judg- 
ment-debtor has preferred these second 
appeals in this Court. 


The contention on behalf of the appel- 
lant is that the sale that took place 
was in connection with the decree 
that had been obtained from the Ad- 
ditional Subordinate Judge, and that 
no sale can be said to have been held 
in respect of the decree that had been 
obtained from the Court of the Munsif. 
It is accordingly contended that it was not 
possible for any personal decree to be 
passed under the provisions of O. XXXVI, 
r. 6, against the judgment-debtor in res- 
pect of the balance due und2r the Munsif’s 
decree. On the other side, the contention 
is that the sale must be deemed to have 
taken place in execution of both the decrees 
and that, therefore, the Courts below were 
right in holding the decree-holder entitled 
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to a personal decree under O, XXXIV, 
r. 6, Civil Procedure Code. 

It was held by a Full Bench of this 
Court in a ruling reported in Shyam 
Behari v. Mohan Dei,7 O.W. N. 744 (1) 
that as a pure question of interpretation 
there can be no doubt that an applica- 
tion for a personal decree under O. XXXIV, 
r. 6 of the Code of Civil Procedure is 
not maintainable unless a sale in pursnance 
of the preceding rule has as a matter of 
fact, taken place. In a later decision also 
by a Full Bench of this Court, of which 
one of us wasa member, it was held that 
where a portion of the mortgaged property 
has been sold, and the other portion is no 
longer available for sale, through no fault 
of the mortgagee, the mortgagee is entitl- 
ed to a personal decree under O. XXXIV, 
ï. 6, Mahadeo Prasad Pal Singh v. Jat 
Karan Singh Babu, 90. W. N. 1128 (2). 
Those decisions do not really assist us 
for the determination of the present 
matter, since the question here is whether 
a sale can be said to have taken place 
in execution of the Munsif’s decree. 

The learned Counsel for the appellant 
referred us to a ruling reported in Kamta 
Prasad v. Saiyed Ahmad, I. L. R. 31 All. 
373 (3). In that case two decrees had 
been obtained by a mortgagee on two 
separate mortgages. The first decree was 
made absolute and, in execution of it, the 
decree-holder himself purchased the prc- 
perty. The first decree was thus satisfied, 
and the second decree was partially 
satisfied. The decree-holder then applied 
for a decree under s. 90 of the Transfer 
of Property Act, which was at that time 
the section applicable to such matters, 
but it was held that he could not have 
such a decree, since the second mortgage 
decree had not been made absolute, and 
no sale had taken place in execution of 
it, The facts of the present case can 
readily be distinguished from those of 
that case, inasmuch as, in the present 
case, both the decrees were made absolute. 

For the respondent, it was argued in 
the first place that there is a finding of 
fact by the learned Court below that the 
sale took place in satisfaction of both the 
decrees. We do not think that this can 
be said to be a pure finding of fact. 
More correctly stated, the view of both 


the Courts below was that, in the cir- 
(1) 70 W N 744; 126 Ind. Cas. 700; AIR 1930 
Oudh 377; Ind, Rul. (1930) Oudh 428 (F B). 
(2)9 O W N1128; 141 Ind. Oas. 183; A I R 1933 
Oudh 1; Ind. Rul. (1933) Oudh 37, 
(3) 31 A 373; 5 Ind, Oas, 423; 7 A Ld 246. 
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cumstances of the case, it must be deemed 
in law that the sale took place in execu- 
tion of both the decrees. That view, we 
think, is the correct one. In support of 1b 
we may make reference to a ruling re- 
ported in Deoraji Kuar v. ‘Jadunandan 
Rai, A. I. R. 1931 All. 92 (4) In 
that case s. 73 of the Code of Civil 
Procedure was under discussion, and it 
was sald : 

“When an application for rateable distribution 
is made after an attachment has already taken place, 
the attachment really enures for the benefit of all 
claimants and is as effective as if it had been 
brought about separatety by each of them provided 
of course they had, before the assets were rea- 
lized, applied for execution of their decrees. In 
such cases it is quite sufficient for them to ask. 
that the sale should take place and the sale pro- 
ceeds distributed amongst them proportionately. 
As we interpret the application there was in sub- 
stance an implied prayer for the sale of the pro- 
perty and reteable distribution.” ; | 

Similarly, in the present case, in his 
application of December 2, 1930, under 
s. 73 of the Code of Civil Procedure, 
(vide Ex. 10), the decree-holder though 
the application is not clearly worded, 
meant to ask that the property that was 
going to besold in execution of the decree 
of the Additional Subordinate Judge should 
be sold also in execution of the decree 
of the Munsif. 

The result is that we see no reason to 
differ from the view taken by the Courts 
below, and we dismiss these appeals, with 


costs. 

Ne Appeal dismissed. 
(4) A I R1931 All, 92; 69 Ind. Cas, 905; 19A LJ 
038. 


ALLAHABAD HIGH COURT 
Criminal Revision No. 740 of 1934 
December 7, 1934 
BENNET AND RAOHAPAL SINGH, JJ. 
EMPEROR—AvPELLANT 
Versus 

DIPU AND OTHERS—OPPOSITE Party - 

Criminal Procedure Code (Act V of 1898), 
3. 110—Proceedings under Mukhias and Sar- 
panches— Whether to be treated as quasi Police 
witnesses — Presumption, if can be made 
against. them—Police Officials, evidence of—Value 
of —Criminal trial—Evidence—Decision should not 
depend on number of witnesses for either side— 
Proper method indicated, 

Mukhias and Sarpanches are respectable persons 
and they are appointed to these offices because of 
their respectability. It is totally wrong to describe 
them as “ quasi Police witnesses.’ On account of 
the position held by these. men in villagesin which 
they reside, they areina far better position to know 
about the bad characters residing in their villages. 
It is altogether absurd to start with a presumption 
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against them. The proper way of judging the evi- 
dence of a witness is to consider the statement made 
by him and thento arrive ata conclusion whether 
he has given true evidence or not. No presumption 
should be made against him merely on the ground 
that he happens to be a Mukhia or a Sarpanch, 

The Police Officials very often are in a far better 
position todepose about the character of a man 
than witnesses whomay be living in different vil- 
lages and who may have been examined in defence 
by the accused. The right way of judging the evi- 
dence of Police Officials isto consider their state- 
ments on merits and tben to determine whether they 
have given true evidence or otherwise. There is no 
justification whatsoever for discarding the evidence 
of a Police Official simply on the ground that he 
belongs tothe Police; itis the duty of the Police 
Officials to keep under surveillance suspected persons, 
and in many cases they can give evidence as regards 
the character of an accused person, which may be 
found to befar more satisfactory than the evidence 
of witnesses, who do not belong to the Police depart- 
ment, 

The decision of a case should not depend on the 
number of the witnesses a party is able to produce. 
Where the Judge mentions the number of witnesses 
examined by the prosecution and the defence res- 


pectively and givesa finding in favour of the 
accused asthe number of defence witnesses was 
larger than that of prosecution witnesses ; 

Held, that this was not a judicial method of ap- 


proaching a case and that the proper and the judi- 
cial method of deciding a case would be toconsider 
the evidencs produced on both sides regardless of 
the number of witnesses examined and then to come 


to conclusion whether the prosecution or the de- 
fence has established iis case. ; 
The Goveroment Advocate, for the 


Crown. 
Mr. Debt Prasad, for the Opposite Party. 


Judgment.—This 19 a revision 
application on behalf of the Local Govern- 
ment against an order of the Sessions 
Judge of Ghazipur allowing the appeals 
of the three respondents in a case under 
s. 110, Criminal Procedure Code. 

Proceedings under s, 110, Criminal Pro- 
cedure Code, were taken in the trial Court 
against Jagrup, Girdhari, Dipu, Raghu- 
nath and Harnandan. They were all bound 
over to be of good behaviour for 2 period 
of one year by the learned Deputy Magis- 
trate. Against that order appeals were 
preferred by the above-named persons in 
the Court of the Sessions J udge of Ghazipur. 
He came to the conclusion that the case 
was established against Harnandan and 
Jagrup and their appeals were dismissed. 
As regards Dipu, Raghunath and Girdhari, 
he found that the prosecution evidence did 
not justify their being bound over, and 
he, therefore set aside order of the trial 
Court and discharge these three personae. 
The revision application has been made 
against the order of the learned Sessions 
Judge so far as it relates to Dipu, 
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Raghunath and Girdhari. Girdhavri isstill 
abscondjng and so his case will be con- 
sidered by this Court, when he isserved 
with a notice of this revision application. 
We have only to consider the case of the 
other two respondents, Dipu and Raghu- 
nath, After hearing the learned Oounsel 
appearing on both sides we are clearly of 
Opinion that the order of discharge passed 
by the lower Appellate Court is wrong and 
cannot be sustained. 

Jt appears that 59 witnesses were exa- 
mined on behalf of the prosecution, Out 
of these 21 were Police Officials, 2 were 
Mukhias and 1 a Sarpanch. The learned 
Sessions Judge expressed the view that 
the evidence of the Police Officials, and 
of Mukhias and of Sarpanch, whom he 
styled as “Quasi Police witnesses” should 
be ignored altogether as they could not 
be considered to be quite independent. 
In our opinion this is an altogether wrong 
view to take. Mukhias and Sarpanches 
are respectable persons and they are ap- 
pointed to these offices because of their 
respectability. It is totally wrong to des- 
cribe them as “quasi Police witnesses.” 
On account of the position held by these 
men in villages in which they reside, 
they are in a far better position to know 
about the bad characters residing in their 
villages. Jt is altogether absurd to start 
with a presumption against them. The 
proper way of judging the evidence of a 
witness isto consider the statement made 
by him and then to arrive at a conclu- 
sion whether he has given true evidence 
or not. No. presumption should be made 
against him merely on the ground that 
he happens to be a Mukhia or a Sar- 
panch. The learned Sessions Judge had 
discarded from consideration the evidence 
of a large number of Police Officials 
solely on the ground that they belong to 
that department. This view is also utter- 
ly wrong and wholly unjustified. AI that 
we need say is that it possesses the merit 
of novelly. The Police Officials very often 
aré in a far better position to depose 
about the character of a man than wit- 
nesses who may be living in different 
villages and who may have been exa- 
mined in defence by the accused. The 
right way of judging the evidence of 
Police Official is to consider their state- 
ments on merits and then to determine 
whether they have given true evidence or 
otherwise. There is no justification what- 
soever for discarding the evidence of a 
Police Official simply on the ground that 
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he belongs to the Police. There are and 
there may be a large number of cases 
in which the evidence of the Police Ofi- 
cial may be more convicing and which 
an accused person may not be able to 
rebut by the production of a large num- 
ber of witnesses. 

It is to be borne in mind that it is 
the duty of the Police Officials to keep 
under surveillance suspected -persons, and 
in many cases, they can give evidence as 
regards the character of an accused per- 
son, which may be found to be far more 
satisfactory than the evidence of 
witnesses, who do not belong to the Police 
department. Then itis possible that some 
of the Police Officials examined in this case 
might have given evidence to prove cer- 
tain points against the respondents from 
their personal knowledge. Or they might 
have been eye-witnesses to certain events. 
In such a case it would be absurd to 
brush aside their evidence on the ground 
of their belonging to the Police depart- 
ment. We have, therefore, no doubt what- 
soever in our mind that the learned 
Judge did not act rightly in discarding 
the evidence of tbe Police Officials on 
this ground. It appears to us that the 
learned Judge has not made an attempt 
to approach the case in a proper manner. 
Both sides had produced evidence in the 
ease and the right course for the learned 
Judge was to consider the evidence of the 
party on the merits, If after a considera- 
tion of the evidence produced in the case 
the learned Judge had come to the con- 


culsion that there were good reasons 
for not accepting the prosecu- 
tion evidence, then he would have 


been perfectly entitled not to place any 
reliance on it. But we find that in the 
case before us no such attempt was made 
by him atall. He mentions the number 
of the witnesses examined by the prosecu- 
tion and the defence respectively, and as 
he found that the number of the defence 
witnesses was larger than that of the pro- 
secution witnesses so he has given finding 
in favour of the accused. This can hard- 
ly be said to be a judicial method of 
approaching a case. The decision of a 
case should not depend on the number 
of the witnesses a party is able to produce. 
Tt is possible that in a particular case 
the evidence of 4 witnesses examined by 
the one party may be far more convincing 
than the evidence of the 50 witnesses 
whom the opposite party may produce. 
-The proper and the judicial method of 
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deciding a case is to consider the evi- 
dence produced on both sides regardless 
of the number of witnesses examined and 
then to come to conclusion whether the 
prosecution or the defence has established 
its case. We are of opinion that the 
learned Judge should have taken into 
consideration the evidence produced by 
both sides in the case and should have 
then given his finding as to which party’s 
case in his opinion was true. The judg- 
ment of the learned Sessions Judge does 
not show that he approached the case in 
the manner in which it should have been 
approached. When parties have produc- 
ed evidence, they are entitled to ask that 
that evidence should be considered and 
then a decision should be given. In the 
case before us tha learned Judge went 
wrong in discarding the evidence of a 
large number of witnesses merely on the 
ground that some of them were Police 
Officials and others were ‘‘quast Police 
witnesses.” He was also wrong in hold- 
ing that because the defence was able 
to produce a large number of witnesses 
than the prosecution therefore the pro- 
secution has not been able to make out 
a case. In our opinion the case was not 
considered by the Sessions Judge as it 
should have been, 

We do not propose here to go into the 
evidence produced in the case. In our 
opinion the appeal has not been properly 
tried by the learned Sessions Judge and 
it is, therefore, necessary that we should 
set aside his order and send back the case 
for a re-hearing of the appeal. The evi- 
dence produced by both sides should be 
considered by the learned Sessions Judge 
afresh, and then he should come to a 
finding as to whether or not the prosecu- 
tion has been able to make out a case 
against Dipu and Raghunath. For the 
above-mentioned reasons we allow this ap- 
plication, set aside the order of the lower 
Appellate Court so far as it relates to 
Dipu and Raghunath, and direct that 
their appeals be re-heard and then dis- 
posed of according to law, 

N. Application allowed. 
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| -OUDH CHIEF COURT 
Civil Miscellaneous Application No. 591 
of 1935 
and 
First Civil Appeal No. 113 of 19383 
August 28, 1935 
SRIVASTAVA AND THOMAS, JJ. 
Raja PIRTHIPAL SINGH AND OTHERS 
—DEFENDANTS—APPBLLANTS 
Versus 
Rai Bahadur RAGHUBAR DAYAL 
SHUKLA—PLAINTIFE—RESPONDENT 
U. P. Agriculturists’ Relief Act (XXVII of 1934), s. 30 
—“Court which passed the decree”, refers to a Court of 
first instance and not Court of Appeal—Civil Procedure 
Code (Act V of 1908), s. 37. 


The provisions contained inss. 5 and 30 of the 
United Provinces Agriculturists’ Relief Act relating 
to amendment of decrees, are in a sense provisions 
enacted with the object of regulating the enforcement 
and execution of such decrees and for the convenience 
of business it is more desirable that such applications 
should be heard and decided by the trial Court 
rather than by the Court of Appeal. Therefore the 
words “the Court which passed the decree” as used 
in s. 30 of the Act should be interpreted inthe same 
sense in which that expression has been defined for 
the purpose of execution proceedings ins 37 of the 
Code of Civil Procedure. It would be most in con- 
sonance with the intention of the legislature and best 
conducive to convenience of business to hold that the 
expression “the Court which passed the decree” in 
s, 30 means the Oourt of first 
the Court of Appeal. Shivlal Kalidas v. Jumaklal 
Nathiji Desai (1), Sulaiman Khan v. Muhammad 
Yar Khan (2) and Pichuvayyangar v. Seshay,yangar 
(3), distinguished, 

Mis. App. against a decree of the 
Subordinate Judge, Lucknow, dated 
September 6, 1923. 

Mr. Hyder Husain, for the Appellants. 

Messrs. Wasim and Khaliquezaman, for 
the Respondent. 

Order.—This is an application under 
s. 30, cl. (2), of the United Provinces 
Agriculturists’ Relief Act, (XXVII of 1934), 
for reduction of the amount of interest 
awarded in a decree of the Subordinate 
Judge, of Lucknow, which was modified on 
appeal by this Court. 

A preliminary objection has been raised 
that the application does not lie in this 
Court, and must be made tothe Subordinate 
Judge of Lucknow. 


This is the first case that has come before 
us under the United Provinces 
Agriculturists’ Relief Act. It is interesting 
- to note that the first question which we 
are required to decide is as regards the 
interpretation of a provision in the Act 
‘which might well have been made more 
definite. The comment made by Counsel 
for both parties on the unsatisfactory draft- 
ing of the provision in question is not 
without some justification. Section 30, 
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(2), of the Act authorises “the Court which 
passed the decree” to reduce the amount 
decreed on account of interest in accord- 
ance with the provisions of sub-s. (1). 
The contention on behalf of the decree- 
holder is that the Court which passed the 
decree means the original Court, and not 
the Court of Appeal. Section 2, el. (5), of 
the Act defines the werd ‘Court’ as 
meaning a Civil Court. But the Act does 
not contain any specific provision as 
regarda cases in which there has been an 
appeal andthe decree of the trial Court 
has either been affirmed, reversed or 
modified whether in such cases the 
Appellate Court or the trial Courtis to be 
regarded as the Court which passed the 
decree. We must, therefore, try to gather 
the intention of the legislature as best as 
possible from the other provisions of the 
Act. Sections 3 and 5 of the Act contain 
provisions in a way analogous to the provi- 
sions of s. 30. Section 3 deals with the 
fixing of instalments atthe time of the 
passing of the decree, and s,5 with the 
fixing of instalments after the passing of 
the decree. Sub-s. (2) of s. 9 provides, 
that ifthe Court refuses to grant instal- 
ments cr grants a number of period of 
instalments, which the judgment-debtor 
considers inadequate, its order shall be. 
appealable to the Court to which the Court 
passing the decree is immediately subordi- 
nate. If in cases in which the decree of 
an original Court has been the subject of 
appeal, itis held that applications under 
s.5 are entertainable by the Court of 


Appeal and not by the trial Court, then the 


practical effect of it would be to deprive 
the judgment-debtor of the right of appeal 
in all cases in which the appeal against 
the original decree had been made to the 
High Court or the Chief Court, because 
these Courts being the highest Courts of 
Civil jurisdiction cannot be said to be 
immediately subordinate to any other 
Court. It is hardly necessary for us to 
say that the Judicial Committee of the 
Privy Council is not a Court, and the words 
used in sub-cl. (2) cannot possibly have 
any reference to the Judicial Committee. 
We might also point out that ins. 37 of 
the Code of Civil Procedure, the expression, 
“Court which passed a decree”, has, in 
relation to the execution of decrees, been 
defined as including the Court of first 
instance, where the decree to be executed 
has been passed in the exercise of 
Appellate jurisdiction. The provisions 
contained inss.5 and 30 of the United 
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Provinces Agriculturists’ Relief Act 
relating to amendment of decrees, are in 
a sense provisions enacted with the object 
of regulating the enforcement and execu- 
tion of such decrees. We are also of 
opinion that for the convenience of 
business it is more desirable that such 

applications should be heard and decided 
by the trial Court rather than by the 
Court of Appeal. We are, therefore, 
inclined to interpret the words, “the Court 
which passed the decree, as used in s. 30, 
in the same sense in which that èxpression 
has been defined for the purpose of exe- 
cution proceedings in s. 37 of the Code of 
Civil Procedure. 

The learned Counsel for the applicant 
has relied on the decisions in Shivlal 
Kalidasyv. Jumaklal Nathiji Desai, I. L. R. 
18 Bom. 542 (1), Sulaiman Khan v. Muham- 
mad Yar Khan, L L.R. LL All. 267 (2) 
and Pichuvayyangar v. Seshayyangar, I. L. 
R.18 Mad. 214 (3) in which it has been 
held that where the decree of the trial 
Court has been afirmed in appeal, an 
application for amendment of the decree 
can be entertained only by the Court of 
Appeal and not by the trial Oourt. We 
are of opinion that these decisions are 
based on considerations which do not 
apply to the case before us. The expres- 
sion “Court which passed a decree” which 
we are required to construe in this case, 
or any equivalent words are not to be 
found in s. 206 of the old Code of Civil 
Procedure, (Act XIV of 1882), or its cor- 
responding s. 152 of the present Code. If 
the decree of the first Court is deemed 
to be merged in the decree passed by the 
Court of first appeal, there is good reason 
for holding that the only decree which 
subsists and which can form the subject 
of an amendment under s. 152, Civil Proce- 
dure Code is the decree of the Court of 
Appeal. It follows that amendment in 
such a case must be made by the 
Appellate Court. But in s. 50 of the 
‘United Provinces Agriculturists’ Relief 
Act, the legislature seems to have given 
the power of reducing the amount of 
interest to the Court which passed the 
decree, irrespective of the consideration, 
whether the decree has been the subject 
of appeal or not. Though the question is 
one on which two opinions are possible, yet 
we think that it would be most in Con- 
gonance with the intention of the legislature 

(1) 18 B 542. 

(2)1it A 267; A W N 1889, 55; 13 Ind. Jur. 427. 

(3) 18 M 214; 5ML J 39, 


and best conducive to convenience of | 
business to hold that the Court which 
passed the decree is the Court of first 
instance and not the Court of Appeal. 

We accordingly accept the preliminary 
objection, and dismiss the application made 
in this Court, with costs. 

N. Order accordingly. 
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ALLAHABAD HIGH COURT 
Criminal Appeal No. 28] of 1935 
August l, 1935 
ALLSOP AND BAJPAI, JJ. 

EMP EROR—PROSEOUTOR 

VETSUS A 
3, M. WAHID ULLAH AHRARI— 
OPPOSITE PARTY 

Costs— Accused in case. under Contempt of Courts 
Act (XII of 1926), directed topay costs—Costs not 
paid within time allowed—Power of High Court to 
consider the matter—Costs, if can be realized as 
fine—Inherent jurisdiciton to order recovery of costs 
— Procedure. 

The High Court has jurisdiction to direct a per- 
son punished under the Contempt of Courts Act to 
ay the costs ofthe Crown. When the costs direct- 
ed to be paid has not been paid within the time 
allowed, the High Court has power to consider the 
matter and inherent jurisdiction to order its reco- 
very: The proper method by which these costs 
should be recovered should be on the lines on which 
decrees are executed by the Civil Court anda war- 
rant can be issued to the Collector authorising him 
to realise the amount by execution against the prop- 
erty of the defauiter. 

Mr. M. Nasim and Begam Faruqi, for 
the Complainant. 

The Assistant Government Advocate, for 
the Crown. 

Mr. B. S. Darbari, for the Opposite 
Party, 


Judgment—On the complaint of one 
Mohammad Istehsan proceedings under - 
the Contempt of Courts Acb, 1926, were 
started in this Court against 8S. M. 
Wahidullah Ahrari in connection with 
certain articles published by the latter in 
a paper at Aligarh while a complaint 
under s. 500, Indian Penal Code, was pend- 
ing in the Subordinate Criminal Court at 
Aligarh. By an order dated October 26, 
1934, passed by a Bench of this Court, 
Wahidullah was punished with simple 
imprisonment for a term of four months. 
He was also directed to pay the costs of 
Mohammad Istehsan and the Crown, and 
the costs of Mohammad Istehsan were fix- 
ed at Rs. 100 and of the Crown at Rs. 100. 
In the result Wahidullah was directed to 
deposit Ks. 209 as costs in this Court 
within two months, 
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The costs were not so deposited within 
thetime allowed by this Court and on 
April 30,1935, notice was issued to Wahi- 
dullah to show cause why the costs should 
not berealised as afne under the provi- 
sions of s. 547, Criminal Procedure Code? 
In reply to the notice it is contended by 
Mr. Darbari that this Court had no juris- 
diction to pass an order for costs and that 
in no event could such costs be recoverable 
asa fine under the Code of Criminal Pro- 
cedure. Sofar as the first contention is con- 
cerned, we are of the opinion that it is open 
to this Bench to consider the matter. 
the order of the former Bench Court was 
without jurisdiction, other proceedings 
ought to have been taken for questioning 
the order. As itis, we are satisfied that 
this Court has such jurisdiction. in a 
number ofcases this Court under similar 
circumstances has directed the person 
punished under the Contempt of Courts 
Act to pay the costs of the Crown. The 
same procedure was followed in the 
English Courts, and cases tothat effect are 
mentioned by Oswald in his Book on ‘Cou- 
tempt’, third edition, page 242. 


The next question that arises is whether 
we have the power to direct the realisation 
of costs as a fine according to the provisions 
of the Code of Criminal Procedure. This 
question is not withoutseme difficulty, and 
it is not necessary for us to express an opi- 
nion on the point. In any event if we have 
jurisdiction to direct the payment of costs 
as indeed we have inherent jurisdiction 
to order its recovery. We think that the 
proper method by which these costs should 
be recovered should be on the lines on which 
decrees are executed by the Civil Court. 
We issue a warrant to the Collector of 
Aligarh authorising him to realise the 
am ount by execution against the movable 
or Immovable property of Wahidullah. 


Finally, it was contended that Wahidullah 
Was very poor and that we should on the 
ground of such poverty, allow him to be 
discharged without paying the costs which 
he was ordered to pay. An application to 
this effect has been filed before us to-day, 
but it is not supported by any affidavit, and 
it is not possible for us to investigate 
the matter as to whether he is possessed of 
sufficient means or pot. After all we are 
not directing the recovery of this amount 
by the arrest of Wahidullah ; we have only 
authorised the Collector to realise the 
amount by proceeding against the movable 
and immovable property of the defaulter 
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and, if he is not possessed of such property, 
execution obviously will be infructuous. 

N. Order accordingly. 


—_—— Se 


MADRAS HIGH COURT 
Civil Revision Petition No. 1495 of 1932 
March 7, 1985 
VENKATASUBBA Rao, J. 
ANDHRA RICE MILL AND OTHERS— 
DEFENDANTS—PETITIONERS 
VETSUS 
MOTHAY NARASIMHA RAO, Zamindar 
—PLAINTIEF— RESPONDENT 
Limitation Act (IX of 1908), Sch. I, Art, 85— 
Mutual, open and current account—Test of mutuality 
—Casual entries, value of—Accounts. 
The question whether the dealings with which 
a particular case is concerned can be described as 
mutual, open and current depends upon the general 


nature of the account and not upon 
some casual entry. There may be some 
casual entries which do not imply &a regular 


course of reciprocal dealings, and, on the other 
hand, cases may also be conceived where though 
the items giving rise to reciprocal demands are 
very few, yet the account possesses the essential 
attribute of mutuality. 

There were sales of oil by the plaintiff creating 
obligations on the defendants’ part. Payments were 
made from time to time by the defendants in 
discharge of the amounts due by them, There 
were, however, two items that represented sales 
made by the defendants to the plaintiff, but though 
the dealings extended over several years, there was 
not a single item of sale by the defendants till 
the accounts were practically closed ; 

Held, that on the facts taken as a whole, 
accounts were not mutual. 
Mahomed (1), relied on. 


C. Rev. P. praying the High Court to 
revise the decree of the Oourt of the 
District Munsif of Ellore in S. ©. §. 
No. 977 of 1931. 

Messrs. T. Krishnasamt Ayyanger and 
S. K. Narasimacha7t, for the Petitioners. 

Messrs. V. Goindarajachari and Rama- 
narasu, for the Respondent. 


Judgment.—The question in this case 
is whether the suit dealings are mutual, 
open and current. The accounts handed 
to me show that there were sales of oil 
by the plaintiff, creating obligations on 
the defendants’ part. Payments were 
made from time to time by the defend- 
ants in ‘discharge of the amounts due by 
them: in some cases empty barrels were 
returned. So far, there is nothing to 
suggest that the dealings were mutual; 
but Mr. Ramanarasu, the plaintiff’s Counsel, 
points to two items and the defendants 
admit that they represent sales made by 
them to the plaintiff. The question then 
is, from these items, can an inference be 
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drawn that there was a regular course of 
reciprocal dealing? I am afraid not. 
The dealings extended over several years 
and there was not a single item of sale by 
the defendants till after the accounts were 
practically closed; itis again significant 
that after the two items in question, there 
was not asingle debit entry made against 
the defendants. In those circumstances 
which I regard as very material, I must 
hold in the words of the judgment in 
Velu Pillai v. Ghosh Mahomed (1), that the 
two sales by the defendants ‘are casual 
merely and not such as would imply a 
regular course of reciprocal dealings. The 
question whether the dealings with which 
9 particular case is concerned, can 
be described as mutual, open and current, 
must depend upon the general nature of 
the account and not upon some casual 
entries. I am quite aware that ib is not 
the number of the entries alone that 
determines the question, for, cases may 
be conceived where though. the items 
giving rise to reciprocal demands are 
very few yet the account possesses the 
essential attribute of mutuality. On the 
facts taken as a whole,it seems tome 
that the test of mutuality is clearly wanting 
in the present case and Jam, therefore, 
constrained to hold that the suitis barred 
by limitation. 

Although the defendants succeed, their 
defence does not redound to their credit 
and I must disallow them costs, My 
order, therefore is, that each party shall 
bear his costs throughout. 


A. Order aczordingly. 
(1) 17 M 293. 
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ALLAHABAD HIGH COURT 
Second Appeal from Order No. 9 of 1934 
August 15, 1935 
HARRIES J. 

Lala RAGHUNATH SAHAI—OssEctor— 
APPELLANT 
~ versus 
Babu KUNJ BEHARI LALL AND ANOTHER 
— RESPONDENTS 

Hindu Law—Partition—Parties legally separated 
living together—Conduct subsequent to alleged sepa- 
ration—Value of—Whether conclusive—Statement in 
insolvency petition that petitioner had separated 
from his father—Whether can be accepted as con- 
clusive that separation had taken place, 

Parties may or may not live together after a legal 
separation has taken place but if they do live 
together that cannot by itself affect the consequences 
of the act of legal separation. Parties who have 
legally separated may ostensibly live as they did 
before separation, yet, they are separate in law, 
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Conduct subsequent to an alleged separation, there- 
fore, may afford valuable evidence as to the fact of 
separation but itis not.conclusive as parties legally 
separated may to all outward appearances continue 
to live as a joint family. Thus evidence as to the subse- 
quent conduct of the parties must not be relied upon 
to the exclusion of evidence of the actual fact of 
separation. Further if the evidence as to actual 
separation is clear and conclusive, the fact of separa- 
tion may properly and indeed should be found 
even though there is evidence of subsequent con- 
duct which onthe face of it appears inconsistent 
with separation or an intention to separate. In 
such cases it must always be present to the mind of 
the Court that parties may legally separate though 
they have no intention physically to separate or 
radically to alter their old mode of life. Girja Bat 
v, Sadashiv Dhundiraj (1) and Bal Krishna v. 
Ram Krishna (2), referred to. [p. 43], cole 1 & 2.] 

A statement by the debtor in an application tor 
adjudication that be had separated from his father some 
years before can be held only to be an assertion of fact 
which might or might not be true. Such a statement 
even if admissible, could not of itself ba accepted 
as conclusive evidence that sucha separation had 
taken place. [p. 432, col. 1 | 


S. O. A. from the order of the District 
Judge of Mcerut, dated March 13, 1934. 

dir Tej Bahadur Sapru, Messrs. M.N. 
Raina and B. Mukerji, for the Applicant. 

Mr. Panna Lal, for the Opposite Parties. 


Judgment.— This is an appeal from an 
order of the District Judge of Meerut con- 
firming an order of V. R. Mehta, lisar,, 
Judge, Small Cause Court, dated Novem- 
ber 26, 1932, passed in an insolvency mat- 
ter. 

In 1931 the respondent Ram Saran Das 
was adjudged an insolvent, and during the 
insolvency proceedings, the Official Receiver 
seized the insolvent’s alleged interest in 
certain property. The appellant Raghu- 
nath Sahai whois the father of the insol- 
vent objected to this seizure and claimed 
that he was the so owner of the property 
seized and that his son had no interest 
whatsoever in the same. The learned 
Judge of the Small Cause Court overruled 
this objection and held that the property 
in question was the joint property of the 
family and consequently that the insol- 
vent’s share in such property was liable to 
seizure by the Official Receiver. The pre- 
sent appellant appealed to the District 
Judge of Meerut but his appeal was dis- 
missed and the order of lower Court was 
confirmed. The appellant now appeals to 
this Court against this order of the learned 
District Judge. 


It is conceded by the appellant that 
originally the family was joint but it is 
contended that there was a separation at 
some time between;1906 and 1909 and that 
thereafter the appellant and the insolvent 
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had been separate in estate. Whether or 
not such a separation took place is a ques- 
tion of fact and findings of fact are bind- 
ing upon me inthis appeal and cannot be 
disturbed if they are based upon relevant 
and admissible evidence. This is frankly 
conceded by Sir Tej Bahadur Sapru who 
has appeared for the appellant but he has 
argued that the Court below misdirected 
itself in law and that being so the findings 
of fact are vitiated and in no way conclude 
the matter. 

It has been contended that the learned 
District Judge laid too great stress upon 
the evidence as to what has occurred after 
the alleged separation and did not con- 


sider on its merits the direct evidence 
as to the fact of actual separation. 
It is said that the learned Judge 


held that there had been no separation 
merely because the subsequent conduct of 
the parties appeared to him to be inconsist- 
ent with such a separation having taken 
place. When evidence of the fect of 
separation is clear and unambiguous, evi- 
dence of subsequent conduct, it is said, is 
only material in so far as it tends to prove 
a reunion of the family. It must be con- 
ceded, however, that where the evidence as 
to the actual fact of separation is not con- 
clusive, evidence as to subsequent conduct 
is not only relevant but most valuable as 
it can roaterially assist the Court in coming 
to aconclusion upon the issue whether or 
not separation took place as alleged. On 
the other hand if the evidence called to 
prove actual separation clearly establishes 
that fact then evidence as tc subsequent 
conduct inconsistent with actual separa- 
tion cannot affect the issue unless it estab- 
lishes an actual reunion after the proved 
separation,: 

Parties may or may not live together 
after a legal separation has taken place 
but if they do live together that cannot by 
itself affect the consequences of the act 
of legal separation. Parties who have 
legally separated may ostensibly live as 
they did before separation, yet, they are 
separate in law. Conduct subsequent to 
an alleged separation therefore may afford 
valuable evidence as to the fact of separa- 
tion but it is not conclusive as parties 
legally separated may, to all outward ap- 
pearances, continue to live as a joint family. 

“Separation from the joint family involving the 
severance of the joint status as far the separating 
member is concerned with all the legal consequences 
resulting therefrom is quite distinct from the de 


facto division into specific shares of the property 
held until then jointly, One is a matter of individual 
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decision, the desire on the part of any one member 
to sever himself from the joint family and to enjoy 
the hitherto undefined and unspecified share separa- 
tely from the others without being subject to the 
obligations which arise from the joint status; whilst 
the other is the natural resultant from his decision, 
the division and separation of his share which may 
be arrived at either by private agreement among 
the parties or on failure of that by the inter- 
vention of the Oourt; see Girja Bai v. Sadashiv 
Dhunderaj (1)”. 

“Tt ig settled law that one member of a joint Hindu 
family may effect a separation by a clear and 
unequivocal intimation to his co-sharers of his 
desire to sever himself from the joint family. Whe- 
ther a member has done so is a question of fact..... 
..-....rhat he continued to live jointly ‘with the 
other members and to act as a karta and was describ- 
ed in numerous suits as being joint with them are 
not circumstances which, were they have been taken 
into consideration, will lead the Board to interfere 
with the concurrent findings that there was a separa- 
tion in interest’. See Bal Krishna v. Ram Krishna (2). 


In my judgment the two cases previously 
cited abundantly establish the proposition 
that a separation may have taken place 
though the parties ostensibly continue to 
live much as before. That being so, evi- 
dence as to the subsequent conduct of 
the parties must not be relied upon 
to the exclusion of evidence of the 
actual fact of separation. Further if the 
evidence as to actual separation is clear 
and conclusive, the fact of separation may 
properly and indeed should be found even 
though there is evidence of subsequent con- 
duct which on the face of 1t appears incon- 
sistent with separation or an intention to 
separate. In short, it must always be 
present to the mind of the Court that parties 
may legally separate though they have no 
intention physically to separate or redical- 
ly to alter their old mode of life. 

In the present case the appellant and his 
son the insolvent were undoubtedly joint 
until 1906 but at some time between that 
year and the year 1909 it is said they 
separated. In 1912 the appellant made an 
application to be adjudged an insolvent 
and was so adjudged. In this insolvency 
certain property was seized and the present 
insolvent filed an objection. This objection 
appears to have been dismissed and there- 
upon the present insolvent filed his first 
insolvency petition, setting out a separate 
list of debts, In these proceedings the 

11) 43 O 1081; 37 Ind. Oas. 321: A I R 1916 P O 
104; 20 O W N 1085; 14 A LJ 822; 20M LT 78; 
12 N L R113; (1916)2 M W N 65; 18 Bom. L R 
621; 4L W lla; 24 O L J 207; 31 M L J 455; 43 IA 
151 (PO. 

(2) 53 A 300; 132 Ind. Oas. 7338; AI R193! P O 
154; (1931) AL J 499; 35 O W N 815; 34 LW 13; 
Ind. Rul. (1931) P O 221; (1931) M W N 798; 54 © 
L J 181; 33 Bom. L R 1280; 61 M L J 362; 08 TA 
220 (P 0). 
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present insolvent stated that he was sepa- 
rated from his father the present insolvent 
for the last 6 or 7 years. The appellant’s 
son-in-law Hira Lal intervened in these 
. proceedings and the debts of both father 
and son appear to have been discharged 
by him in full or in part. 

In 1918 the appellant purchased the 
property now in dispute and itis of course 
the appellant's contention that the present 
insolvent who, it is alleged, separated from 
him between 1906 and 1909 had and can 
have no interest in this property. 

In 1923 the present insolvent filed his 
second insolvency petition and was duly 
adjudged insolvent. It is to be observed 
that in these proceedings no claim was 
made by the Official Receiver to the pro- 
perty now in dispute, but as the learned 
District Judge remarks such proceedings 
soon terminated after a settlement had 
been effected with the creditors. In this 
insolvency there was very little time for 
the Official Receiver to investigate and 
ascertain precisely what property the insol- 
vent owned. 

In 1931 Ram Saran Das was again ad- 
judged insolvent and it was in these 
proceedings that the present appellant filed 
the objection now under consideration. 

To support the appellant’s objection 
- great reliance was placed on Ram Sarun 
Das’ statement in his insolvency in 1913 
that he had separated from his father the 
present appellant 6 or 7 years previously. 
That was of course merely an assertion of 
fact which might or might not be true. 
Such a statement, even if admissible, could 
not of itself be accepted as conclusive 
evidence that sucha separation had taken 
place. 

However, the appellant and two wit- 
nesses Ram Chandra and Mool Chand were 
called to prove actual separation in 1906 
or 1907. According to this evidence the 
separation was followed by actual partition 
in which the present insolvent according 
to Ram Chander’ received for some 
reason wholly unexplained a half share 
in certain movable property instead 
of a fifth share to which cnly he was 
legally entitled. Mool Chand did not 
actually see the partition and Ram Chander 
contradicts the appellant as to the amount 
of the stock given to the appellant. The 
learned Sessions Judge describes these 
witnesses as unsatisfactory and rejects 
their evidence. 

The learned Judge further points out 
that a separation in 1906 or 1907 was most 


RAGHUNATH SAHAL v. KUNS BEHARI LALL (ALL) 


158 T O 


improbable. as the evidence showed that 
Ram Saran Das. could have only been 
somewhere between 14 and 18 years of age 
at the time. The learned Judge clearly 
considered on the merits the evidence as to 
the fact of separation and having consider- 
ed it rejected it as unsatisfactory and 
unreliable. 

There was, therefore, left the mere state- 
ment of Ram Saran Das in 19138 
insolvency proceedings that he had separat- 
ed from his father between 1906 and 1909 . 
and in view of the probabilities and the™ 
nature of the evidence adduced in support. 
of this assertion, it is not surprising to find 
that the learned Judge did not accept it as 
true. Further Ram Saran Das does not 
appear to have been called to state in the 
present proceedings that he had separated 
from his father as alleged or to affirm his 
previous assertion of separation. It is 
clear therefore that the evidence relating 
to the fact of separation so far from’ being 
clear and unambiguous was conilicting, 
unsatisfactory and obviously unreiable 
and that being so the Couits below were 
bound to examine the subsequent conduct 
of ithe parties to assist them in ascertaining 
whether or not a separation as alleged had 
ever taken place. The learned District 
Judge has dealt fully and thoroughly with 
this evidence in his judgment and in his 
view it points inevitably to the conclusion 
that no separation took place between 1906 
and 1909 and that if a separation did take 
place at all, it occurred in or about the 
year 1926 when the appellant issued notices 
disclaiming liability for his son’s debts: 

In my judgment the learned District 
Judge correctly directed himself in law 
and was abundantly justified upon the evi- 
dence in holding that no separation had 
taken place before the year 1918 when the 
appellant acquired the property now in 
dispute. 

It has, however, been contended that even 
if the parties were joint in 1918 there was 
no evidence to show that the property in 
dispute was acquired out of joint funds. 
According to the findings of the Insolvency 
Court the only income at the appellant’s 
disposal at this time was income from 
joint family property and if that was so 
the property purchased with such funds 
became joint property. The learned Ses- 
sions Judge has fully considered the evi- 
dence and he also has come to the conclu- 
sion that the property in dispute was 
purchased out of the joint family income. 
There was evidence upon which he could 
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so hold and that being so I am precluded 
from re-opening the question. 

The learned District Judge appears also 
to have been of opinion that in the ab- 
sence of evidence to the contrary he 
would be bound to presume that the pro- 
perty, purchased in 1918 became joint 
family property. He, however, points out. 
that as both parties had adduced evidence 
upon this part of the case the question of 
onus of proof was mainly of academic 
Interest. Both Courts have held afirmative- 
ly upon the evidence that the property in 

dispute was purchased out of joint family 
funds and it therefore: matters not upon 
whom the onus lay. The Official Receiver 
affirmatively proved that the property was 
purchased with joint funds and was there- 
fore joint property and as there had been 
no separation before the date of the pur- 


chase, the appellant’s objection was rightly 


dismissed. 

In the result, therefore, this appeal is dis- 
missed with costs. 

Leave to appeal under Letters Patent is 
granted, 

N. Appeal dismissed. 


pe 


CALCUTTA HIGH COURT 
Civil Appeal No, 1271 of 1933 
June 17, 1935 
M. C. Goss, J. 
UMESH OHANDRA GOLDAR~—PtainxtreF 
—APPELLANT 
VErSUS 
SHAMSUR RAHMAN — DEFENDANT 

— RESPONDENF 

Bengal Local Self-Government Act (III of 1885 
as amended in 1908), 3, L3— Qualification for mem- 
bership of Local Board—FPersons living within Sub- 
Divisional Town, if excluded--~Bengal Village Self- 
Government Act (V of 1919), if has aliereds, 13 
—Bjfect of the Act of 1919. 

Under sg. 13, Bengal Local Self-Government Act, 
.1885, as amended in 1908, a person to be qualified 
to bea member ofa local Board must have had 
during the year immediately preceding such election 
his fixed place of abode within the Sub-Division 
for which the Local Board has been established and 
the Actof 1919 has not made alteration in s. 13. 
Persons living within the Sub-Divisional area are 
not, therefore, excluded. What the Act of 19LY has 
done is only that when a local area is declared to 
be a Union under the Act of 1919, e. 13, Local 
Self-Government Act of 1835, shall not operate with- 
in the said area. 

C. A. from appellate decree of the Ad- 
ditional Sub-Judge, Khulna, dated March 
13, 1933. 

Mr, Mukunda Behari Mullick, for the Ap- 
pellant, 
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Messrs. Gopendra Nath Das and Sanat 
Kumar Chatterji, for the Respondent. 

Judgment.—This is anappeal by the 
plaintiff in a suit for declaration that 
defendant No. 1 was not qualified to be 
elected asa member of the District Board 
of Khuloa. Tae facts are as follows: -There 
was an election for the Local Board at 
Khulna in 1931. Certain members were 
elected by the Union Boaids of the Sub- 
Division and certain members were 
nominated by the Government constituting 
the Khuina Sadar Local Board. Then the 
members of the lota) Board proceeded to 
elect six members to the Khulna District 
Board. This election took place on August 
1], 1931. There were seven candi- 
dates for election in the District Board 
Defendant No. 1 was No. 6 and just 
managed to get elected and the plaintiff 
was No. 7 who failed to get elected. There- 
after he complained tothe District Magis- 
trate that defendant No. 1 was not qualitied 
to be elected as a member ofthe District 
Board, and failing there, he instituted the 
present suit. 

Upon hearing the learne1 Advogale for 
the plaintiff and upon perusing the relevant 
sections it appears that under s. 13, Bengal 
Local Self-Government Act, 1385, as 
amended in 1908, a person to be qualified 
to be a member of a Local Board must have 
had during the year immediately preceding 
such election his fixed place of abode within 
the sub-division for which the Local Board 
has been established. This means clearly 
that a person who has a fixed place of 
abode in the town of Khulna and fulfills the 
other conditions prescribed by 5.13 will be 
entitled to be elected. It may be stated 
that in the Act as originally enac‘ed the 
relevant words were: “Area under the 
authority of suck Local Board.” That 
expression excluded the Municipal town of 
the area. To bring Municipal town people 
in, the amendment was made and the re- 
levant words were changed to “the sub-divi- 
sion for which the Local Board has been 
established.” 

It is urged that the Bengal Village Self- 
Government Act of 1919 has made an altera- 
tion in s.13. Ithis made no alteration at 
all. What it has done is that when a local 
area is declared to be a Union under the 
Act of 1919, s. 13, Local Self-Government 
Act of 1885 shall not operate within the 
said area, Special rules are made in s. 7 
of the Act of 1919 declaring qualifications 
Ths residential qualification 
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a member must have a place of residence 
within the Union Board. It is urged that 
since the Bengal Act of 1919 it is to be 
presumed that the residents of the sub- 
divisional Municipal town have lost their 
right to be elected to the Local Board. 
Reading the two Acts together I can see no 
authority for that proposition. Within area 
covered by the Union Board, persons will 
be eligible to the Local Board only if they 
have a place of residence within the area of 
the Union Board but that does not exclude 
persons who live within the sub-divisioval 
town. The defendant in this case it was 
found by the Courts below has no residence 
Within any Union Board but he has a resi- 
dence within the town of Khulna and he 
is Otherwise qualified to be a member of 
the Local Board, and as such, to be elected 
to the District Board. In the result this 
appeal is dismissed with costs. 
N. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No, 517 of 1932 
< August 9, 1935 
GANGA Natu, J. 
ABDUL GHAFOOR— DEFENDANT—- 
l APPELLANT 
VETSUG 
SRITHAKUR RAM KRISHNA MURARI 
JI THROUGH L. RAM LAL— PLAINTIFF AND 


OTHERS— DEFENDANTS— RESPONDENTS 

Limitation Act (IX of 1908), Sch. I, Arts. 120, 91, 
95—instrument of alienation executed by person 
having only conditional authority to dispose of it— 
Suit for possession by declaring lease deed null and 
‘void—Limiation—Article applicable- Defence by 
person in possession that he held -under license— 
License found for other purpose—Held, that he 
could not remain im possession independentiy of 
rights under lease. 

When a person seeks to recover property against 
an instrument executed by himself or one under 
whom he claims, he must first obtain the cancella- 
tion of the instrument andthe 3 years’ rule enacted 
by Art, 91, Limitation Act, applies to a suit brought 
by such person. But where an instrument of 
alienation is executed by a person who is not the 
full owner of ths property but has only conditional 
authority to dispose of it that Article would not 
apply. Where the relief sought for by the plaintiff is 
for possession and the cancellation of an instru- 
ment is only subsidiary to the main relief, Art. 91 
does not apply but Art. 120 governs the case. 
Mohamad Bagar v. Mango Lal (4) applied Mohamad 
Nazır v. Zulaika Babi (1) distinguished Unnai v, 
Kunchi Amma (2), and Bachchan Singh v. Kamta 
Prasad (3), referred to. 

Where ina suitfor possession by declaration that 
a lease executed in favour of the defendant was 
Lull and void, the defendant contended that he 
Lad been in possession before the lease as a 
ucensee and was not liable to ejectment, and -it 
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was found that the building of a temporary natur® 
which he had built before the lease had fallen 
down before the lease and that there was no 
license for making constructions, in favour of the 
defendant and it also appeared that the land was 
given to the defendant for storing fund and he had 
been using the land before the lease for the same 
purpose : 

Held, that under the circumstances the defend- 
ant bad no right to remain in possession independ- 
ently of his rights under the lease. : 

the Addi- 


S.C. A. from the decision of 
tional District Judge, Cawnpore, dated 
March 16, 1982, A 
Mr. Mushtaq Ahmad, for the Appellant. 
Mr. M. L. Agarwala, for the Respondents. 
Judgment.—This is a defendant's 
appeal and arises out of a suit brought 
against him by the plaintifi to recover 
possession over plots Nos. 141 and 142 
described inthe plaint by declaring that 
the lease dated November 4, 192, exe- 
cuted by Jugal Kishore, general attorney of 
Hari Chand in favour of the defendant is 
invalid, ineffectual and null and void 
against the plaintiff. The plots in dispute 
belonged to Hari Chand and Madan Mohan 
who weie brothers. Both the brothers had 
mortgaged their proprietary rights. In 
1924 the share of Hari Chand was sold in 
the mortgage decree and was purchased 
by Ram Gopal. Madan Mohan died some 
time in 1924 or 1925 without an issue and 
his share was succeeded to by Hari Chand. 
So Hari Chand again became the owner 
of half of the mahal. This share was also sold 
in 1927 and purchased by the plaintiff. The 
plaintiff after the purchase of this half share 
purchzeed from kam Gopal Hari Chand’s 
share also which had been purchased by 
Ram Gopal in 1924. The plaintiff thus be- 
came the owner of the whole mahal. In 
September 1925 Hari Chand who was the 
lambardar ofthe mahal executed a general 
power of attorney in favour of Jugal 
Kishore. On November 4, 1925, Jugal 
Kishore executed a lease of the plots 
(Nos. 141 and 142) whose area was 23 bighas 
© biswasin favour of the defendant-appel- 
lant Abdul Ghani for 25 years. At the 
time this lease was given Hari Chand and 
Ram Gopal were the owners of the mahal 
and Hari Chand was the lambardar. The 
plaintiff filed this suit in 1950 for posseesion 
over the plotsin dispute witha declaration 
that the lease was void and ineffectual 
against him. The defendant contended that 
he had beenin possession over the plots in 
dispute from before the lease in dispute 
with the permission of the proprietors Hari 
Chand and Madan Mohan and had built a 
kachcha bungalow, a house and a well with 
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their permission on the land in dispute, 
subsequently in 1925 he got the lease in 
dispute from Hari Chand's general 
attorney Jugal Kishore and that he was 
not liable for ejectment. The trial Court 
found the lease as valid and dismissed the 
suit. On appeal the learned Additional 
District Judge found that the lease was 
not beneficial and was invalid and decreed 
the suit. The lower Appellate Court 
further found that Ram Gopal had not 
consented tothe lease in dispute and that 
the suit was within time. A 

The first point urged by the learned 
Counsel for the appellant is that the lease 
is valid and binding inasmuch asit was 
beneficial. As already stated the learned 
Judge has found that the leaseis not beni- 
ficial. He says: 

“So 3 biswas of land are let by the Railway for 
Rs. 35. Having regard to this fact how is it 
possible to say that Rs. 1'-11 is a fair rent for 
23 bighas andodd ofland in question? There can 
beno doubt thatthe rentis an inadequate one. 
Consequently the lease cannot be for the benefit of 
the co-sharers”. : 

The learned Judge further found that the 
lease was granted to injure the mortgagees 
interests and that there was no circum- 
stance to show that the granting of the lease 
for 29 years was a necessity and beneficial 
to the interests of the co-sharers. I agree 
with this finding of the learned Judge and 
find that the lease was not beneficial but 
was granted on a very inadequate rent for 
a very long term of period to injure the 
interests of the mortgagees. 

The next point urged by the learned 
Counsel for the appellant was that the 
appellant had been in possession before 
the lease as a license and that he was not 
liable for ejectment. As this point bas not 
been considered by the lower Court issues 
were remitted on which findings have been 
received. The lower Court has found that 
the appellant had no building of permanent 
nature on the land before the lease and 
that the building which was of a temporary 
nature which he had built before the lease 
had also fallen down before the lease and 
he has also found that there was no license 
for making the construction in favour of 
the appellant. That it was so is apparent 
from the fact that there is no mention of 
any buildings in the lease. If there had 
been any building at the time of the lease 
or if the appellant had been allowed to 
construct any building on it before the 
lease, there must have been some mention 
of it inthe lease. The land was given to 
the appellant for storing fuel and he had 
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been using this land before the lease for the 
same purpose. Under these circumstances 
the appellant has no right to remain in 
possession independently of his rights under 
the lease. 

The third point urged by the learned 
Counsel for the appellant was that the suit 
was time-barred inasmuch as the lease was 
given on November 4, 1925, and the plaint- 
iff purchased half of the property on 
February 21, 1927, since when the plaintiff 
should be presumed tohave notice of the 
lease which was registered and under Art, 91 
of the Limitation Act the suit having been 
brought beyond three yers would be time- 
barred. In orderto appreciate this argu- 
ment ofthe learned Counsel it has to be 
seen whether Art. 91 of the Limitation Act 
applies. The learned Counsel relies on 
Mohammad Nazir v. Zulaikha Bibi (1). This 
case is distinguishable inasmuch as the 
suit was brought for a mere declaration 
that the sale deed dated August 20, 1915, 
was null and void and that the defeudants 
had not acquired any right thereby. This 
document had been executed by the plaintiff 
himself in favour of the defendants. When 
a person seeks to recover property against an 
instrument executed by himself or one 
under whom he claims he must first obtain 
the cancellation of the instrument and the 
three years’ rule enacted by Art. 91 applies 
toa suit brought by such person, Bat 
where an instrument of alienation isexecut- 
ed by a person who is not the full owner of 
the property but has only conditional autho- 
rity to dispose of it that Article would not 
apply vide Unnai v. Kunchi Amma (2) and 
Bachchan Singh v. Kamta Prasad (3). The 
case which applies on all fours to the present 
case is Mohamad Bagar v. Mango Lal (4). 
There during the continuance of a mortgage 
which contained a covenant against aliena- 
tion of the mortgaged property the mort- 
gagor made a perpetual lease of that prop- 
erty. The mortgagee brought a suit on his 
mortgage and having obtained a decree put 
the mortgaged property upto sale. Thé 
auction-purchaser of the mortgaged property 
on becoming aware of the existence of the 
perpetual lease sued for the cancellation and 
for a declaration that thedefendant had no 
right tointerfere with or obstruct the plaint- 


(1) 50 A 510; 109 Ind. Oas. 54; A I R 1928 All, 267; 
256 A L J 289. 
(2) 14 M 20, 
32 A 392 at p. 395; 6 Ind. Qas. 669; 140 WN 
667;7 A LJ 507; 11 OL J 580; 12 Bom, L R 444; 
8MLT 57; 20M LJ 587; (1910) M W N 392; 371 
0 
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iff in respect of the property in question. It 
was held that the limitation applicable to 
Buch suit was that prescribed by Art. 120 
of the Second Schedule to the Indian Limi- 
tation Act, 1877, and not the prescribed 
Art. 91 or Art. 95. The main prayer ofthe 
pleint was for a decree declaring and estab- 
lishing the plaintilf’s title and the prayer 
for cancellation of the lease could be 
treated as merely subsidiary to the main 
relief asked. In this case also the relief 
sought for by the plaintiff is for possession 
and ihe cancellation of the lease is to be re- 
gərded as merely subsidiary to the main 
relief. I am, therefore, of opinion that 
Art. 91 of the Limitation Act does not apply 
and Art. 120 as held in Mohamad Baqar v. 
Mango Lal (4) referred to above would 
apply. 

In this connection there is another point 
which may be mentioned here. According 
to the argument of the learned Counsel the 
plaintiff isto be presumed to have notice 
of the registered lease but there is nothing 
to show that the plaintiff knew within the 
last three years of the facts entitling him 
to have the instrament cancelled or set 
aside. J, therefore, find that Art. 91 of the 
Limitation Act does not apply and the suit 
is not time-barred. There is no forceis the 
appeal. It is, therefore, ordered that it 
be dismissed with costs, 

_ Permission to file a Letters Patent Appeal 
18 granted. 


N. Appeal dismissed. 





CALCUTTA HIGH COURT 
Civil Rule No. 1559 of 1934 
June ?7, 1935 
N ASIM ALI AND HENDERSON, JJ. 
HEMANTA KUMAR GHOSE AND OTHERS 


—PLAINTIFFS— PETITIONERS 
VETSUS 


RAJENDRA MONDAL AND OTEAERS— 


OPPOSITE PARTIES 

Decree—Amendment — Circumstance under which 
decree can be amended—Civil Procedure Code (Act 
V of 1908), 8, 152— Execution — Decree if can 
be amended in execution—Costs—Judgment includ- 
ing costs—Lffect—Duty of Court to make decree 
in conformity with judgment—Decree capable of 
being amended—Proper course—Notice to party in 
case of amendment—Necessity of: 

Theonly cases in which the decree can be amend- 
ed by the Court which passed it are: where 
there has been a clerical or arithmetical mistake or 
an error arising froman accidental slip or, omission 
and where the Court itself finds that its decree as 
drawn up does not correctly state what the Court 
actually decided and intended to decide provided 
the amendment can be made without injustice or 
in terms which preclude injustice, 
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It is true that an Executing Court cannot go 
behind the decree but where the Executing Court 


and the Court which passed the decree are one 
and thesame, the Court can amend the decree 
inthe course ofthe execution. But where the 


decree of the first Court is confirmed or reversed 
it is superseded by the decreeof the Appellate 
Court and theonly Court that can amend the decree 
thereafter isthe Appellate Court. , 

Where the judgment awards costs to a party It 
implies costs allowed bythe rules. If the decree 
includes costs which are not permissible under the 


rules, the decree is not in accordance with the 
judgment and does not correctly state what the 
Court intended. It is, therefore, the duty of the 


Court to correct it soasto make itin conformity 
with the judgment. 

[Oase-law referred to]. 

Where the Court can amend the decree, the proper 
course is to apply for amendment and not to appeal. 
Omission to appeal does not bar an application for 
amendment. Mirza Akbar Ali v. Mukhdoom Bukhsh 
(2) and Sara Biv. Hamid Cassim (3), referred to. 

Although under the present Code no notice is 
necessary, it would be unfair to allow a 
decree to be amended without an opportunity being 


given to the party who willbe affected by the 
amendment, Bibi Tasliman v. Harihar Mahto (1), 
applied. 


C. R. from the decision of the Sub-Judge, 
Khulna. 

Messrs. Bijan Kumar Mukerjee and 
Rajendra Nath Das, for the Petitioners. 

Mr. Mukunda Behari Mullick, for the 
Opposite Parties. 


Nasim Ali,J.—This Rule raises a ques- 
tion of procedure. The facts which give 
rise to this Rule and do not admit of any 
dispute are these: The petitioners institut- 
eda suit in the Court of the Subordinate 
Judge of Khulna against the opposite 
parties and other persons for establishment 
of their title and recovery of possession of 
a large quantity of land in the year 1920. 
The contesting defendants divided them- 
selves intoten groups and ten sets of appear- 
ances were entered in the trial Court, The 
Subordinate Judge decreed the suit in 
full with costs. Inthe decree that was 
prepared the costs allowed to the plaintifis 
were shown butthe costs incurred by the 
defendants for Pleaders’ fees were not 
entered therein as required by O., XX, 
r 2, cl. (2), Civil Procedure Code, 
Against the said decree only 12 of the 
defendants preferred an appeal to this 
Court out of whem ultimately 9 appellants 
succeeded with the result that the suit 
stood dismissed as against them with costs. 
On September 15, 1930, the successful 
appellants, who are the oppcsite parties to 
this Rule, made ar application to the trial 
Court for amending the decree by insert- 
ing Pleaders’ fees therein. No notice of 
this application wes served upon the 
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petitioners or their Pleader and an ex parte 
order was made hy the Court on September 
19, 1930, allowing the amendment prayed 
for and directing that 6 sets of Pleaders’ 
fees amounting to Rs. 1,500 should be 
paid by the petitioners to the opposite 
parties. On November 16, 1933, a notice 
was served upon someof the petitioners 
calling upon them to show cause why the 
said decree for costs should not be executed 
against them. On December 19, 1933, the 
petitioners made an application before the 
Subordinate Judge under ss. 151 and 152 
of the Code praying inter alia that the 
order directing the amendment should be 
set aside, The Subordinate Judge by his 
orderdated October 5, 19531, held that the 
amount of Pleaders’ fees entered in the 
decree was contrary to the rules regarding 
costs, He, however, dismissed the peti- 
tioners' application on the ground that the 
Executing Court had no jurisdiction to go 
‘behind the decree and that the proper 
remedy of the petitioners was by way of 
appeal or review. The petitioners thereupon 
obtained the present Rule. Now it has 
been stated above that the decree was 
amended by the Subordinate Judge with- 
out giving any notice to the petitioners. It 
is true that under the present Code no 
notice is necessary but it would be unfair 
to allow a cecree to be amended without 
an opportunity being given to the party who 
will be affected by the amendment. In 
Bibi Tasliman v., Harihar Mahto (1), 
Maclean, O. J. observed: 

“I think the Court has an inherent power to deal 


with an application to set aside an order made 
ex parte and to set it aside 


upon a proper case 
being substantiated.” 
The Subordinate Judge, therefore, on 


his own findings had power to set aside the 
ex parte order. Itis, however, contended 
by the Advocate for the opposite parties 
that as this order has now been incorporat- 
ed in the decree, the only remedy open to 
the petitioners wasto appeal against that 
decree. Theobvious answer to this conten- 
tion is that where the Court can amend 
the decree, the proper course is to apply 
for amendment and not to appeal. Omis- 
sion toappeal does not bar an application 
for amendment: see Mirza Akbar Ali 
v. Mukhdoom Bukhsh (2), at p. 64* and Sara 
Biv. Hamid Cassim (3). Now the only cases 
in which the decree canbe amended by 
the Court which passed it are as follows: (1) 

(1) 8320 253;9 OWN 83, 

(2) 25 W R 63. 

(3) 4 R 347; 98 Ind, Cas. 799; A I R 1927 Rang. 57 

* Page of 25 W R—|Ed,] 
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Where there has been a clerical or arithme; 
tical mistake or an error arising - from an 
accidental slip or omission (s. 152, Civil Pro- 
cedure Code); (2) where the Court itself 
finds its decree as drawn up does not cor- 
rectly state what the Court actually 
decided and intended to decide provided 
the amendment can be made without injus- 
tice or in terms which preclude injustice; 
see the observations of Romer, J., in 
Ainsworth v. Wilding (4), of Cotton, L. J., 
Lindley, L. J. and Bowen, L.J,, in Inre 
Swire (d), quoted with approval in Soma 
Sundaram v. Subramaniam (6), and Mid- 
napore Zamindari Co., Ltd. v. Abdul Jalil 
Mia (7). Itis true that an Executing Court 
ċannot go behind the decree but where the 
Executing Court and the Court which passed 
the decree are one and the same; the Court 
can amend the decree in the course ofthe 
execution, see the obserations of Mitter, J., 
in Midnapore Zamindari Co, Ltd, v. Abdul 
Jalil Mia (7), referred to above. But where 
the decree of the first Courtis confirmed or 
reversed, itis superseded by the Appellate 
Court and the only Court that can 
amend the decree thereafter is the 
Appellate Court : see Lal Brij Narain 
v. Tejbal Bikram Bahadur (8). Now the order 
of this Court in the appesl preferred by 
the opposite parties was that they were to 
get their costs from the petitioners. Where 
the jndgment awards coststo a party it 
implies costs allowed by the rules. If the 
de*ree includes costs which are permissible 
un‘er the rules, the decree isnot in accor- 
dance wilh the judgment and docs not 
correctly state what the Court intended, 
It is, therefore, the duty of the “'ourt to 
correct it soas to make itin conformity 
With the judgment. 'l'he Advocate fur the 
opposite parties did not dispute the con- 
tention of the petitioners that the Pleaders’ 
fees included in the decree by the amend- 
ment were not in accordance with the 
rules. It is, therefore, clear that the amend- 
ed decree does not correctly state what 
the Court actually decided orintended. 
Forthe reasons stated I make the Rula 
absoiute, set aside the order of the Judges, 
dated September 19, 1930, and October 


(4) (1896) 1 Oh, D 673; 65 L J Ch, 432; 44 W R 540; 
74 L T 193, 

(5) (1885) 30 Ch. D 239;33 W R 785; €3 LT 
205 


(6) 99 Ind. Cas. 712; A I R 1926 PO 136; (19:6) 
M WWNsv32; 4 OWN 1; 25L W163 (PO 

(7) 60 © 753; 146 Ind. Oas. 65°; AI R 1933 Cal, 
627; 37 CW N 500:6 RO 245. 

(8) 37 ITA 70; 6Ind. Cas. 669; 32 A 235; LOW N 
667:7 A L J507,110L J 560; 12 Bom, L R444; 
8 MLT 57; 20 MLJ 587 (PO). 
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9, 1934, Ialso set aside that portion of 
the decree in question which embodies 
the order of the Subordinate Judge dated 
September 19, 1930, and which has been 
put into execution by the opposite parties. 
This will not, however, preclude the 
opposite parties from taking such steps 
‘according tolawasare open to them for 
getting the decree amended in accordance 
with the judgment. The petitioners are 
entitled to get their costs from the opposite 
parties; hearing fee is assessed at five gold 
mohurs. 

‘Henderson, J.—The main point of 
controversy before us was whether we have 
power to interfere with this matter in 
revision or whether the petitioners ought 
to have appealed. Dr. Mukherjee did not 
contend that a party aggrieved by an 
amended decree cannot appeal against it. 
‘He, however, argued that in this case there 
was nothing done which would entitle 
‘either party to appeal. The original decree 
‘was entirely in favour of the plaintiffs. 
No doubtif the Subordinate Judge had 
amended it and substituted for it some 
order against the plaintifs in favour of 
the defendants, it would have been open 
‘tothe plaintiffs to appeal. But in the 
present case nothing of the kind was done, 
and it is only by using language in the 
' loosest possible way that the order of the 
‘Subordinate Judge, which isthe subject- 
matter of this rule, can be described as 
an amendment ofthe decree. In fact the 
decree of the Subordinate Judge had 
vanished altogether and there was nothing 
to amend when it had been displaced by a 
decree ofthis Court passed on appeal. All 
that the Subordinate Judge was asked to 
do was to put into his original decree 
certain figures which would assist the office 
, to assess the costs which had been awarded 
tothe opposite party by the decree of 
“this Court. In my judgment it cannot be 
‘disputed that there was nothing which 
` would give anybody a right of appeal. 
“In the second place I am unable to see 
how any question of principle was involved 
“before the Judge. In their petition the 
opposite parties never claimed Rs. 1,500. 
“They simply wanted to assess the amount 
.to which they were entitled under the 
rules. In these circumstances I cannot 
‘understand why the opposite parties have 
seen fitto attempt to uphold the order on 
a mere technicality. It was obviously to 
the interest of both sidesto have a proper 
order passed by consent as the only thing 
that had to be done was a matter‘of calcu- 
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lation and no question of principle was 
involved at all. In the third place suppos- 
ing that thereisany question of principle 
involved orany difficilly in interpreting 
the rules that isa matter which hasto be 
decided by this Court andthe Subordinate 
Judge hsasno jurisdiction to decide it one 
way or the other. I am far from being 
satisfied that it was even necessary to enter 
any figures in the decree of the lower 
Court which has now been superseded. All 
that was necessary was for the opposite 
party to collect such materials as are 
required to enable the decree of this Court 
tobe executed. For these reasons I am 
clearly of opinion that the petitioners have 
no right of appeal and their only remedy 
was by way of revision, Onthe merits I 
am entirely inagreement with my brother 
that the Rule should be made absolute in 
the terms indicated by him. 

N. Rule made absolute. - 


ALLAHABAD HIGH COURT 
Criminal Appeal No. 392 of 1935 
August 19, 1935 
IQBAL AHMAD, J. 

DORI AND OTAERS— APPELLANTS 
VETSUS 


EMPEROR—OrrosITE PARTY. 

Criminal Procedure Code-(Act V of 188), ss. 297, 
303, 307— Charge to jury—Verdict delivered—Judge, 
if has jurisdiction to again discuss facts and ask 
jury to re-constder their verdict—Verdict subsequently 
delivered, if can be acted upon—Criminal tiial— 
Jury. 

After the jury have considered the verdict and 
the foreman has informed the Judge what is their 
verdict or what is the verdict of a majority the 
Judge has no jurisdiction to charge the jury afresh, 
The law contemplates only one charge by the Court 
and that after the case for the defence and the 
prosecutor's reply are concluded and there is no 
provision in law entitling the Judge either to re- 
charge the jury or to argue out the matter with the 
jurors after the verdict has been delivered. If the 
jury after retiring to consider their verdict inform 
the Judge that they did not unaerstan’ thelaw as 
explained to them by the Judge, it is uo duubt open 
to the Judge toexplain the law again to the jury, 
but there is no provision in law that uuthorizes a 
Judge, in the event of his disagreeing with the 
verdict ọf the jury, to charge the jury afresh. 
Where the verdict of the jury is vague and uncer- 
tain s, 303, Criminal Procedure Code, authorises 
the Judge ta put necessary questions witha view 
to ascertain whether the jury intended to bring in 
a verdict of guilty oor not puilty but, 
beyond putting questions with a view io ascertain 
what the verdict of the jury is, the Jı. 'ge has no 
jurisdiction to enter into a discussiun of ihe facts 
of the case with thejury. If the veraict is general 
and complete and free from ambiguity. the Judge 
is not competent to put questions to w ejury, nor 
can he ask the jury to reconsider their verdict, 
If the Judge disagrees with the verdict he can p 
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ceed under s. 307, Oriminal Procedure Oode, but 
he cannot again proceed to charge the jury and ask 
them to re-consider their verdict. 

Where the verdict originally delivered is clearly 
& unanimous verdict, the Judge has no jurisdiction 
to again discuss the facts and to ask the jury to 
re-consider their verdict. The verdict subsequently 


delivered by the jury is illegal and cannot be acted 
upon, 


Cr. A. from an order of the Sessions 
Judge of Bareilly, dated May 18, 1935, 
Mr. G. S. Pathak, for the Appellants. 
_ The Government Pleader, for the Crown. 


-Judgment.—This is an appeal by 17 per- 
sons who have been convicted by the learn- 
ed Sessions Judge of Bareilly of an offence 
punishable under s, 395, Indian Penal 
Code. The trial was by jury. After the 
Judge had finished his charge the jury 
retired to consider their verdict. The fore- 
man thereafter delivered the verdict of the 
jury in the following terms :— 

“We do not find the offence proved because al- 
though we think that the accused were present 
there js no evidence that they intended to commit 
dacoity when they went there. The affair seems to 
be rather what happens in a village and in such 
a case it is quite ordinary to use such an expres- 
sion as “Even though you cut our throats we will 
not let you cut the crop.” We think that they 
went to the field with the idea of settling the dis- 


pute. I know of such a case in one of my own 
villages.” 


At this stage the learned Judge stopped 
the foreman and explained certain matters 
to the jury and also put certain questions 
to the foreman to which he replied. There- 
after the jury was asked to retire again 
to re-consider the facts and the points 
which the Judge had laid before them, The 
jury then returned a verdict of guilty as 
regards each of the appellants and the 
learned Judge accepting the verdict con- 
victed the appellants. 

It ıs contended on behalf of the ap- 
péllants that the procedure adopted by 
the learned Judge had no sanction in law 
and the amended verdict of guilty returao- 
ed by the jury was illegal. In my judg- 
ment, this contention is well founded and 
ought to prevail. 

The incident forming the subject of the 
charge took place in village Panwaria on 
January 2, 1939, It is common ground that 
sugarcane crop alleged to belong to two 
persons named Dori and Chet Ram was 
attached in execution of a decree and was 
sold by the Amin on January 1, 1935. 
One Gauri Shankar purchased the same 
for Rs.74. Gauri Shankar paid the sale 
price and the Amin passed a receipt. 

The Amin delivered possession to Gauri 
Shankar and left the village. The next 
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day, viz, on January 2, Gauri Shankar 
went with labourers and carts to cut and 
remove the crop. 

The case for the prosecution was that 
after some sugarcane had been cut Gaurl 
Shankar was informed that an attack was 
to be made on him and he, therefore, ran 
away. Immediately after a crowd of 30 
or 35 men came from the village to the 
field. When the crowd arrived they found 
Balak Ram, the brother of Gauri Shankar, 
3 or 4 carts and 10 or 12 labourers. 
They surrounded and caught some of 
these while others ran away. Those that 
were caught were knocked about and 
kicked and the cane that was cut was 
taken to the sugar refinery in the village 
in the carts and on the heads of the 
labourers. Gauri Shankar had left his 
‘Lehru’ in the field. It is said that the 
‘Lehru' was covered with cane leaves and 
set on fire. 

The case put forward on behalf of the 
accused was that the cane crop that was 
sold by the Amin belonged not to Dori 
and Chet Ram but to the brothers of Dori 
named Jiwan and Gomid. It was al- 
leged that on the morning of January 2, 
Jiwan Ram and Gomid tried to have 
the matter settled through the interven- 
tion of a man named Sewa Ram but their 
attempt failed. Then some of the accused 
went to the field where the cane was 
being cut und the following conversation 
ensued between them and Gauri Shankar. 
The Panwaria party said to Gaurl Shankar 
“we will not let you cut this field as it 
belongs to Gomid and Jiwan”, Gauri 
Shankar replied “I bought the field and I 
propose to cut it.” The Panwaria party 
then said “even though it means that our 
own throats are cut we will not allow you 
to cut it.” After this Gauri Shankar and 
his labourers went away and the cane that 
was cut was removed by Gomid and Jiwan. 
The accused denied that they burnt the 
‘hehru’ or reraoved any articles belonging 
to Gauri Shankar or to his labourers. 

In order to appreciate the observations 
of and the questions put by the learned 
Judge to the foreman of the jury after 
the verdict quoted above was delivered, 
it is necessary to mention that in the 
course of the investigation the 
investigating Olficer is alleged to have 
discovered an axle from a certain pond 
and the case for Lhe prosecution was that the 
axle was of the ‘Lehru’ of Gauri Shankar. 

After the learned Judge stopped the 
foreman when he was delivering the una- 
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nimous Verdict of the jury, he (the learned 
Judge) warned the jury that ; 

“(1) the case was to be decided on the evidence 
on the record and not on any outside personal 
knowledge he might possess of similar cases, and (2) 
that whatever might have been the intention of 
the accused when they went to the field, the jury 
had to decide whether in the light of what occurred 
any offence had been committed,” 

The learned Judge further pointed out 
that 

“It was admitted that Gauri Shankar had left 
the field and that the accused's party had taken 
away at least two cart loads of cane.” 
and explained that 

“If they found that the removal of the cane was 
due to threats given by the accused the offence of 
dacoity was complete.” 

The learned Judge then aeked the fore- 
man whether in the opinion of the jury 
such threats had been given and his 
reply was 

“there may have been threat or there may not 
have been threat.” 

The Judge then observed that it was no 
verdict and 
“the jury must decide whether or not threats had 
been given if they did not accept the prosecution 
story of Balak Ram and the Jabourers having been 
knocked about by the accused,” 

The learned Judge also told the jury 
that 

“There was also the question of the alleged 
burning of the -‘Lehru’ which though not an 
offence charged as such against the accused, would 
be strong corroboration of the charge of having 
threatened the complainant's party to induce them 
to give up the cane.” 

The foreman then suggested that the 

“axle alleged to have been recovered from a pond 


near the house of Munir accused might have been 
another one.” 


On the learned Judge pointing out that 
the axle bears the name of Gauri Shankar's 
brother, the foreman replied that “this is 
not usually done.” The learned Judge 
then pointed out that 

“whether or not it be usual the fact remaing that 
this axle does bear the name of “Gauri Shankar's 
brother, and moreover, it has never been suggested 
by the defence thatthe axle recovered could have 
been in the village by accident. The jury had 
to face the fact that in Panwaria if they accept 
the prosecution evidence as to the actval recovery 
of tbe. axle, from a pond near the house of the 
accused Munir and on this man’s pointing it out, is 
recovered an axle bearing the pame of a man who 
lives two miles awey in village Parasrampur.” 

After the jury have considered the ver- 
dict and the foreman has informed the 
Judge what is their verdict or whatis ihe 
verdict of a majority, the Judge has no 
jurisdiction to charge the jury afresh. The 
law contemplates only one charge by the 
Court and that after the case for the de- 
fence and the prosecutor's reply are con- 
cluded (Vide s. 297, Criminal Procedure 
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Code), and thereis no provision in law 
entitling the Judge either to recharge the 
jury orto argue out the matter with the 
jurors after the verdict has been. delivered. 
If the jury after retiring to consider their 
verdict inform the Judge that they did 
not understand the law as explained to 
them by the Judge, it isno doubt open 
to the Judge to explain ihe law again to 
the jury, but there is no provision 1n law 
that authorizes a Judge, in the event of 
his disagreeing with the verdict of the 
jury, to charge the jury afresh. Where 
the verdict of the jury is vague and un- 
certain, s. 303, Criminal Procedure Code, 
cuthorizes the Judge to put necessary 
questions with a view to ascertain whether 
jury. intended to bring in a verdict of 
guilty cr not guilty but, beyond putting 
questions with a view to ascertain what 
the verdict of the jury is, the Judge has 
no jurisdiction to enter Into a discussion 
of the facts of the case with the jury. 
If the verdict is general and complete 
and free from ambiguity, as was in the 
present case, the Judge is not competent 
to put questions to the jury, nor can he 
ask. the jury to re-consider their verdict. 
If the Judge disagrees with the verdict 
he can proceed under s. 307, Criminal 
Procedure Code, but he cannot again pro- 
ceed to charge the jury and ask them to 
re-consicer their verdict. 

In the case before me the verdict 
originally delivered was clearly a unani- 
mous verdict of not guilty and the learn- 
ed Judge, ‘therefore, had no jurisdiction 
to again discuss the facts and to ask the 
jury to re-consider their verdict. The 
verdict of guilty subsequently delivered 
by the jury was therefore illegal, and the 
Judge could not act onthe same. It fol- 
lows that the conviction of the appellants 
cannot be sustained and must be eet aside. 

The question, however, remains whether 
I should order a re-trial of the appellants. 
In the circumstances of the present case 
I have come to ihe conclusion that re-trial 
should not ke ordered. The dacolty was 
a technical one and no injury was caused 
to any man of Gauri Shankar's party. 
The learned Judge of the Court below 
had “a strong suspicion” that the removal 
of the crop and the attack was inspired 
by the karinda of the zamindar and 1 
share the suspicion of the learned Judge. 
The learned Judge observed that 


. . t 
| “the dacoity was due mainly to annoyance a 
Gauri Shankar having purchased the cane which 
was regarded as: the property of the local zamin- 
dar.” 
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and, therefore, a heavy sentence was not 
called for. Further having regard to the 
fact that the accused had been in jail for 
some time, the learned Judge considered 
that a sentence of nine months’ rigorous 
imprisonment and a fine of Re, 20 on each 
of the appellants would meet the ends of 
justice. The appellants have had to under- 
go the expense and trouble of a protracted 
trial. They have been in jail for some 
time. In view ofthese facts I do not con- 
sider it desirable to order re-trial of the 
accused. 

The result is that I allow this appeal 
and eet aside the conviction and senten- 
ces passed on the appellants. The ap- 
pellants need not surrender to their bail. 
Their bail bonds are discharged. 

N. Appeal allowed. 


—_——S 


| RANGOON HIGH COURT 
Criminal Appeals Nos. 389 and 390 of 1935 
May 17, 1935 
DUNKLEY, J. 
NGA THA AYE AND ANOTHER— 
APPELLANTS 
versus 
EMPEROR—Opposits PARTY 

Penal Code (Act XLV of 1860), ss. 34, 302— 
Common intention—Question as to existence of com- 
mon intention is one of fact—Criminal Procedure 
Code (Act V of 1898), ss. 239 (d), 22}, 162— Offences 
in furtherance of common intention and tn same 
transaction—Persons, whether can be tried in one trial 
—In charge of homicide, question of intention should 
not be mentioned—Criminal trial—Statement of wit- 
ness to Police—Use of—Judge's duty to ask Pleader 
if he wants copy of statement— Procedure. 

The common intention referred to ins, 34, Venal 
Code, isan intention to commit the crime actually 
committed. Consequently, where the crime commit- 
ted is held to be murder, it is wrong to convict the 
accused under s. 326, Penal Code, read with s. 34 of 
the Code. Nga E v. Emperor (2) and Emperor v. 
- Nga Aung Thein 3), relied on. [p 44), col. 2 | 

‘The question whether the accused acted with a 
common intention ornot isa question of fact which 
depends upon theinference that the Court draws 
from the evidence adduced at the trial; and ifa 
man knows thata certain course of action in which 
he is taking part will under certain circumstances 
most probably result in death being caused, and 
still, with that knowledge, persists in this course of 
action, and death is caused owing to the eventuality 
which he has foreseen taking place, it may give 
rise to a legitimate deduction that he intended the 
causing of death if that eventuality does occur, and 
he would then be liable as though he had caused 
that death himself. Emperor v, Nga Aung Thein (3), 
relied on, [ibid.]} 

Where offences of murder and grievous hurt are 
committed by the accused in the course of the same 
transaction, and in furtherance of the common in- 
tention, all the persons responsible for causing those 
het can be tried together in one trial. jp. 44), 
COl, a 
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The question of intention or knowledge should 
never be mentioned in a charge of homicide. [p. 442, 


col. 1. 

As M asa defence Pleader asks a witness a 
question concerning his statement to the Police, it 
is the bounden duty of the Judge to ask the Pleader 
whether he wishes to have a copy of that witness's 
statement tothe Police supplied to him, or not, If 
the Pleader does not desire a copy of the statement, 
then all questions concerning the witness's statement 
to the investigating officer should be disallowed. If 
he does desire a copy of the statement, it should be 
supplied, and should be proved, used for the purpose 
of cross-examining the witness and brought on the 
record in the proper way. Nga U Khin v, Emperor 
(1), followed [p. 412, col. 2.] 

Cr. A. from an order of the Sessions 
Judge, Myingyan, dated March 12, 1935. 

Mr. Lambert, for the Crown. 

Judgment.—! regret to have to ani- 
madvert on the superficial way in which the 
case, out of which these appeals arise was 
tried, but I have rarely had to deal on 
appeal with a Sessions trial which has been 
conducted in such an exceedingly superficial 
and unsatisfactory manner. The learn- 
ed Sessions Judge has not seriously at- 
tempted to deal either with the facts of the 
case or with the law applicable thereto. 

The case as set up by the prosecution 
before the Committing Magistrate was that 
three persons, namely, the appellants, Tha 
Ave and Yan Gyi Aung, and one Po Chi, 
made a combined attack with dahs upon 
the deceased Maung Nge and his brother 
Maung Tun Mya !P. W. No. 1), in the 
course of which Maung Nge was killed and 
Maung Tun Mya was grievously injured. 
The case for the prosecution was that the 
murder of Maung Nge and the grievous 
hurt caused to Maung Tun Mya were com- 
mitted by these persons in furtherance of 
their common intention. In the course of 
the committal enquiry the Committing 
Magistrate wrongly discharged Maung Po 
Chi, and recommended to the District 
Magistrate that he be sent up for trial 
separately on a charge of having caused 
grievous hurt to Tun Mya, the Magistrate's 
opinion being that Po ( hi could not be held 
to have had any part in a common inten- 
tion to cause the death of Maung Nge. 
Now, this was a difficult point of mixed fact 
and law which the Magistrate should not 
have taken upon himself to decide. It is 
clear that the injuries to Maung Nge and 
the injuries to Maung Tun Mya were caus- 
ed in the course of the same transaction, 
and therefore all the persons responsible 
for causing those injuries could be tried 
together in one trial under the provisions of 
s. 239 (d), Criminal Procedure Code. Con- 
sequently, it was the plain duty of the 
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Committing Magistrate to have framed 
what he considered to be suitable charges 
against all the three persons and to have com- 
mitted them to Sessions, so that the whole 
case might have come before the Sessions 
Court for its decision. This cardinal error 
on the part of the Magistrate ought to have 
been obvious to the learned Sessions Judge 
merely on reading the reasons for commit- 
tal, and he ougbt at once to have taken the 
necessary steps to see that Maung Po Chi 
was committed to stand his trial with the 
two appellants before the Sessions Court. 
The prosecution case was that the two ap- 
pellants now before me, Tha Aye and Yan 
Gyi Aung, actually committed the assault 
upon the deceased Maung Nge and that 
Po Chi cut Maung Nge’s brother Tun Mya, 
when the latter tried to go to Maung Nge’s 
assistance. How, on that view of the facts, 
the Committing Magistrate could come to the 
conclusion that Po Chi could not possibly 
be a party to a common intention of the 
two appellants to kill Maung Nge passes 
my comprehension for, if he prevented an- 
other person from going to Maung Nge’s 
assistance, it is highly probable 
that he did participate in such a common 
intention, and the fact that he himself 
inflicted no injury on Maung Nge is im- 
material to the application of s. 34, Penal 
Code. Fowever the Magistrate wrongly 
discharged Po Chi from this case, and in 
his stead substituted a person named 
Maung Hmat, whose name was mentioned, 
as one of the persons who assaulted the 
deceased, by two of the prosecution witness- 
es. Maung Hmat has been acquitted by 
Sessions Courts. ; 

As I have said, the prosecution case 
against the appellants—and equally the 
case against Maung. Hmat—was that they 
had committed murder by causing the 
death of Maung Nge in furtherance of the 
Common intention of them all, and yet the 
charges framed by the Committing Magis- 
trate make no reference to s. 34, Penal 
Code. The charges against the two appel- 
lants and Maung Hmat, of which copies in 


duplicate are unnecessarily placed at the 


beginning of the Sessions trial, are all 
three in exactly the same terms, namely, 
that each accused did commit murder by 
intentionally o: knowingly causing the 
death of Maung Nge, and thereby ccmmit- 
ted an offence punishable under s. 302, 
Penal Code. Now, the learned Sessions 
Judge ought to be well aware that the ques- 
tion of intention or knowledge should never 
be. mentioned in a charge of homicide, this 
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has been repeatedly pointed out. Yet he 
did not delete the word “intentionally or . 
knowingly” from the charges, nor did he 
make the necessary amendments of the 
charges by adding that the murder was 
committed in furtherance of the common 
intention, and quoting s. 34, Penal Code. 
The only alteration that he did make was 
to frame a new charge against Maung 
Hmat of abetment of murder, under s. 302 
read with s, 114, Penal Code. 

Before the trial began, steps should have 
been taken to see that Po Ohi was duly 
committed for trial, and then against each 
of the four accused two charges should 
have been framed, one under s. 302 
read with s. 34 for causing the death 
of Maung Nge, and one under 
s. 326 read with s, 34 for causing 
grievous hurt to Tun Mya. Illegal and 
improper use of the statements of witnesses 
to the Police during investigation was made 
both in the Committing Court and at the 
Sessions trial. A number of witnesses were 
asked questions about their statements to 
the Police, yet copies of these statements 
were not supplied to the defence Pleaders, 
nor were the statements proved or brought 
on the record. The investigating officer, 
Maung Ba Taw (P. W.. No. 18), was asked 
questions concerning statements made by 
witnesses to him, although copies of such 


` statements had not been supplied to the 


defence and they were not proved. There 
can now be no excuse whatever for the 
misuse at a criminal irial of statements of 
witnesses to investigating Police Officers, 
since the publication of the judgments 
in Nga U Khin v. Emperor (I). 
As soon as a defence Pleader asked a’ 
witness a question concerning his statement 
to the Police, it was the bounden duty 
of the learned Sessions Judge to ask the 
Pleader whether he wished to have a copy -> 
of tbat witness's statement to the Police, 
supplied to him, or not. Ifthe Pleader did 
not desire a copy of the statement, then 
all questions concerning the witness's 
statement to` the investigating officer’ 
should have been disallowed. If he 
did desire a copy of the statement, it 
should have been supplied, and should 
then have been proved, used for the pur- 
pose of cross-examining the witness and 
brought on the record in the proper way. 
Had pruper use been made in this case of 
the statements of certain of the prosecu- 


(1)13 R 1; 155 Ind. Oas. 66; A I R 1935 Rang. 98; 
vom Cr. Cas 307; 36 Or. LJ 665; 7 R Rang.- 
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tion witnesses to the Police, no doubt 
much of the apparent confussion concern- 
ing the facts of the case would have 
disappeared. l 

Turning now to these facts : on the night 
of October 23, 1934, there waus a festival 
with a puppet-show at Taungkamuk 
pagoda. Maung Tun Mya and his brother, 
Maung Nge, and several other villagers of 
Kyigon attended the festival. At about 
midnight, while they were watching the 
pwe, the clown made some jokes, at which 
they laughed somewhat uproariously. Then, 
a group of persons, consisting of the 
appellants Tha Aye, and Yan Gyi Aung, 
the discharged accused Maung Po Chi, 
and at least two other persons, came to 
the place where Tun Mya and Maung 
Nge and their companions were sitting. 
Each one of these persons was armed 
with a dah. Two witnesses for the prosecu- 
tion, Po Tok, (P. W. No.2), and On 
Gaing (P.W. No. 3), put the acquitted 
accused Maung Hmat into this group of 
aggressors in the place of Yan Gyi 
Aung, but, as I shall have occasion 
presently to observe, their evidence on 
this point is clearly false. All the other 
Witnesses are clear that the group of 
persons who accosted Tun Mya and 
Maung Nge consisted of the two appel- 
lants, Po Chi and at least two others. 
Mavng Tun Mya, whose account of the 
occurrence has been consistent thorghout, 
says that the appellants Tha Aye and 
“Yan Gyi Aung accused them of making 
a noise. Maung Nge remonstrated and said 
they were not making an improper noise. 
Thereupon Tha Aye cut Maung Nge, 
who .was seated on the ground, in the 
head with his dah. Maung Nge got up 
and ran away and was followed by Tha 
Aye and his companions. He saw Tha 
Aye cut Maung Ngea seccnd time. 

He heard Yan Gyi Aung call out: “Cut 
him till he is dead”. Maung Tun Mya 
got up and ran towards his brother, calling 
out to them not to kill his brother. Then 
Po Chi turned round and came back and 
cut him onhis right shoulder. He then 
made his escape, but as he was escaping 
Po Chi threw his dah after him the dah 
hitting him on his left leg. Po Toke 
(P. W. No. 2) and On Gaing (P. W. No. 3) 
tell exactly the same story, except that 
they substitute the name of Maung Hmat 
for the -name of Yan Gyi Aung. They 
' admit that when questioned by the Head- 
man immediately after the event they did 
not mention Maung Hmat’s name, and they 
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admit that Yan Gyi Aung was arrested 
immediatly after the occurrence, and that 
they did not protest against his arrest 
although, if their evidence were true, he 
had taken no part in the affair, Now 
the appellant, Yan Gyi Aung, is related 
to Headman Maung Po Chok (P. W. No, 17), 
and there is abundant evidence on the 
record, and in fact it is even admitted 
by these two witnesses, that on the way to 
the Police Station this Headman asked 
Tun Mya not toinclude Yan Gyi Aung in 
his report, promising that he would see 
that Yan Gyi Aung made proper com- 
pensation. [Itis clear that Maung Hmat’s 
name has been falsely introduced by 
these two witnesses at the instance of 
this village Headman, whose conduct, ib 
is to be hoped, will be the subject 
of enquiry by the executive authorities 
of the District, Maung Pu (P. W. No. 4), 
and Maung Po On (P. W. No. 6), say 
that the first blow witha dahon Maung 
Nge was given by Yan Gyi Aung. They 
admit the presence of Tha Aye, but say 
that they did not see Tha Aye cut Maung 


e. 

jae San Pe (P. W. No. 11) and Tha 
Hla (P. W. No. 18), say that they saw the 
appellants and Po Chi and two un- 
known men approach Tun Mya and 
Maung Nge, where they were sitting 
watching the pwe, and that each of these 
five persons was armed with a dah ; that 
they sawone of the mencut Maung Nge 
on the head, but owing to intervening 
persons they were unable to see who it 
was who delivered the first blow. They 
say that when Maung Nge ran away they 
saw Yan Gyi Aung follow and cut him. 
Thein Pe (P. W. No. 14) tells much the 
same story, except that he says that the 
first blow to Maung Nge was delivered by 
Yan Gyi Aung. There are discrepan- 
cies, of course, in this evidence, but 
these discrepancies are not sufficient to 
obscure the real facts. 

It is clear that the two appellants, Po 
Chi and two other persons, all armed with 
dahs, made an aggressive and entirely 
unprovoked attack upon Tun Mya and 
Maung Nge, and that both Tha Aye and 
Yan Gyi Aung cut Maung Nge with their 
dahs. It is immaterial whether Tha Ave 
cut first or Yan Gyi Aung cut first, for 
it is clear thut blows were delivered on 
Maung Nge by both of them. Maung Nge 
was found by Headman Maung Po Chok, 
lying unconscious on the outskirts of the 
crowd which was watching the performance. 
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He had injuries on his head and arms. He 
was removed to the Myingyan hospital, but 
died on the way. The post mortem exa- 
mination revealed that he had received 
four serious injuries, and three small 
abrasions and scratches which might have 
been caused by his fall. The most serious 
injury was a contused wound, 14 inches 
long by + of an inch broad, on the left 
parietal eminence of the head. The parietal 
bone and the left middle fossa and anterior 
fossa were fractured. The meninges of 
the brain was conjested on both sides. This 
injury was necessarily fatal, due to fracture 
of the base of the skull and heamorrhage 
of the brain. The other serious injuries 
were an incised wound on the back part 
of the right forearm cutting the ulna bone 
completely and radius partly, a contused 
wound bone deep on the left jaw, and an 
incised wound on the back of the left 
elbow, cutting the ulna bone. These in- 
juries, although serious, were not likely of 
themselves to cause death. 

Now, the Sessions Judge has come to the 
astonishing conclusion that, because the 
injury on the head was a contused wound, 
and the appellants and their companions 
were armed with dahs, which ordinarily 
cause incised injuries, this injury could 
not have been caused by either of the 
appellants or by anyone of their party, and 
therefore the appellants cannot be held 
responsible for its infliction. He has 
rightly coneluded that the person who 
caused this injury was guilty of the 
offence of murder. He has declined, in the 
face of overwhelming evidence, to accept 
the case of the prosecution that this injury 
must have been cau:ed by the blunt side of 
one of the dahs: and yet the nature of the 
injury itself shows thet it probably was 
so caused. It was 14 inches long, but 
only a quarter of an inch broad, and a 
weapon of the nature of a stick would 
cause a much broader injury than that. An 
injury of such slight breadth must plainly 
have been caused by some weapon which 
although blunt, was not itself more than 
about a quarter of an inch broad, and 
the back of a dah is exactly such a weapon. 
Moreover, there is no evidence, either for 
the prosecution or for the defence, that 
Maung Nge was assaulted by anyoze other 
than the appellants and their companions 
and consequently the inference is irresig- 
tible that this injury must have been caused 
by them. Having come to the conclusion 
that the fatal injury was not caused by 
the appellants, the learned Sessions Judge 
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convicted the appellants of an offence of 
voluntarily causing grievous hurt with a 
dangerous weapon in furtherance of a 
common intention, under s. 326 read with 
s. 31, Penal Code. Before coming to this 
conclusion he cannot have referred to 
more recent rulings of this Court on 
interpretation of s. 31, Penal Code, 
Nga Ev. Emperor (2), it was held that 
the common intention referred to in this 
section is an intention to commit the crime 
actually committed. .This view was affirmed 
in Emperor v. Nga Aung Thein (3). Henee 
as the crime committed in this case was 
held by the learned Sessions Judge to be 
murder he was clearly wrong in convicting 
the appellants under s. 326, read with 
s. 31, Penal Code. In Emperor v. Nga 
Aung Thein (3), it was pointed out that 
the question whether the accused acted 
with a common intention or not is a 
question of fact which depends upon the 
inference that the Court draws from the 
evidence adduced at the trial: and if a 
man knows that a certain course of action 
in which he is taking part will, under 
certain, circumstances most probably result 
in death being caused, and still, with that 
knowledge, persists in his course of action, 
aud death is caused owing to the feventual- 
ity which he has foreseen taking place, it 
may give rise to a legitimate deduction 
that he intended the causing of death if 
that eventuality did occur, and he would 
then be liable as though he had caused that 
death himself. In the present case the 
facts are that five persons armed with dahs 
acting in an exceedingly aggressive manner 
made an entirely unprovoked attack upon 
two unarmed men who were peacefully 
watching a performance. Hach one of the 
persons in this party must have known that 
the result of the attack upon these two 
unarmed men would most probably be the 
death of one or both of the persons at- 
tacked. Consequently, it is a legitimate 
deduction from the circumstances of this 
case that each member of that party intend- 
ed the. causing of the death of Maung Nga, 
which did occur as a result of the combined 
acts of the party. 

In my opinion, both the appellants ought 
to have been convicted of the offence of 
murder, and they are exceedingly for- 
tunate to have been so lightly treated as 


(2) 8 R603; 130 Ind. Oas. 305;:A IR 1931 Rang. 
1; (1931) Cr. Oas. 17; 32 Or, L J 495; Ind. Rul. (1931) 
kang. 93 (F B). 

(3) 13 R 210; 154 Ind. Oas. 881; A I R 1935 Rang, 
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a result ofthis unsatisfactory trial. However, 
as there has been no appeal against the 
acquittal of the appellants on the charge 
of murder, it is not open to me to interfere: 
The appeals of both the appellants are 
dismissed and their convictions and sen- 
tences are confirmed. 

D. Appeals dismissed. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 2145 of 19382 
July 9, 1935 
NASIM ALI AND HENDERSON, JJ. 
JOY GOPAL SINGHA AND OTHERS 
PLAINTIFFS—- APPELLANTS 
versus 
PROBODH CHANDRA BHATTA- 
CHARJKEE AND O0OTHEBS— RESPONDRNTS 

Co-sharers—Stranger in possession with express 
Sanction of one of them— Other co-sharers, if can 
eject him from whole land—Dispossession— Suit under 
8. 9, Specific Relief Act (I of 1877), not filed— 
Remedy —Ejectment suit—Plaintiff must succeed on 
strength of his title—Practice in Calcutta High 
Court. 

If two persons are joint owners and a third per- 
son holds the land with the express sanction and 
acquiescence of one of the co-sharers, he cannot be 
ejected from the whole of the land by the other co- 
sharer. The latter can get a joint possession to the 
extent of his share. Hulodhar Sein v. Gooroo Das 
Roy (1), Radha Proshad Wasti v. Hsuf (21, Naresh 
Chandra v. Hayder Sheikh (3) and Deod'Hellyer v. 
King (4), referred to. . 

If a person has entered into possession lawfully 
and peaceably and if his possession is attempted to 
be disturbed by a person who has no title, he can 
maintain his possession by an injunction from the 
Court. If, however, he is dispossessed and does not 
sue for possession .under s. 9, Specific Relief Act, 
rn only succeed on the strength of his own 
title, 

In an action for ejectment the plaintif must suc- 
ceed on the strength of his own title and not on 
the absence of any title in the defendants. The 
practice of the Oalcutta High Oourt has been to give 
the co-sharer a decree for joint possession with the 
trespasser leaving the plaintif to work out his 
further rights by a separate suit for partition, 





©. A. from the appellate decree of the 
Sub-Judge, Burdwan, dated July 18, 1932. 

Messrs. Bijan Kumar Mukherjee and 
Byomkesh Basu, for the Appellants. 

Messrs. Atul Chandra Gupta and Khitin- 
dra Kumar Mitter, for the Respondents. 


Nasim Ali, J—Tois appeal arises out 
of an action in ejectment. The plaintiffs’ 
case shortly stated is as follows: One 
Girish Chandra Roy was the owner of the 
disputed land. He mortgaged it and in 
execution of a decree obtained on that 
mortgage it was purchased by one Nritya 
Gopal Singha in the name of Khagendra 
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Ghosh on March 14, 1906. The plaintiff 
as heirs of Nritya Gopal were in possession 
of the disputed land till they were dispus- 
sessed by defendants Nos. 1 and 2 in Aswin 
1335 B. S. The suit was contested by 
defendants No.l and 2. They denied the 
title of Girish to the land in suit and plead 
ed that the property really belonged to one- 
Ramkalpa, the grandfather of defendant 
No.1. The trial Courtcame to the conclu- 
sion that defendants Ncs. J. and 2 were tres- 
passers on the land and that Girish had 12 
annas share in theland. It accordingly 
declared the plaintiffs’ title to the extent 
of 12 annas to the disputed land and gave 
the plaintiff a decree for possession of that 
share. On appeal by the defendants to the 
lower Appellate Court the learned Judge 
has affirmed the finding of the trial Court 
that the defendants are trespassers. The 
learned Judge, however, has found that Gi- 
rish had only one-fourth share in the disput- 
ed land and consequently the plaintiffs were 
not entitled togeta decree for more than 
one-fourth share in the disputed land. 
ee the present appeal by the plain- 
tiffs. 

Mr. Gupta appearing on behalf of the 
appellants has raised two points in support 
of the appeal. His first contention is that 
the plaintiffs having been found to be 
co-sharer of the disputed land tothe extent 
of four annas share and the defendants 
having been found to be trespassers, the 
plaintiffs were entitled to eject the defen- 
dants from the whole of the disputed land. If 
two persons are joint owners and a third per- 
son holdstheland with the-express sanction 
and acquiescence of one of the co-sharers, 
he cannot be ejected from the whole of the 
Jand by the other co-sharer. The latter can 
get a joint possession to the extent of his 
share: see Hulodhar Sein v.Gooroo Das 
Roy (1), Radha Proshad Wasti v. Esuf. (2), 
Mitter, J., in Naresh Chandra v. Haydar 
Sheikh (3), relying on the opinion of 
Baron Parke and Baron Alderson in Deo 
d. Hellyer v. King (4)bas held that a 
co-sharer can only recover joint possession 
as against a trespasser to the extent of 
his share in the joint property. In Doe d. 
Hellyer v. King (4) Plat, B., however, observ- 
ed that a co-sharer was entitled lo recover 
possession of the whole. In affirming the 
decision of Mitter, J. in L. P, No.10: of 


(1) 20 W R 126. 
(2)70 411; 9OL RM, 
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1928, Rankin, C. J., observed as follows: 


“A theoretical and highly important question is 
raised as to whether or not one co-sharer can main- 
tain a case of trespass in the absence of other 
co-sharers against the trespasser so as to get an 
order of eviction as distinct from an order of joint 
possession with the trespasser That is a matter which 
“ has long been considered in this Court, The 
position as regards the execution of such an order 
and the position as regards the theory of the matter 
have in practice been in this Court dealt with by 
giving a decree for joint possession together with 
the trespasser and leaving it to the plaintiff to work 
out his further rights by a suit for partition. I do 
not think that there is anything unusual in the form 
of the decree, h 

In view of the finding of the lower 


Appellate Court that the plaintifis have 
succeeded only in establishing his title to 
the one-fourth share of the disputed land, 
they are only entitled to recover joint 
possession tothe extent of four annas share 
with defendants Nos. 1 and2. If the 
plaintiffs be given a decree for possession 
of 12 annas share on the ground that he 
-is a co-sharer tothe extent of four annas 
share, this will entitle him to get mesne 
profits to the extent of 12 annas share 
which under the law he is not entitled to 
claim, In an action for ejectment the 
plaintiff must succeed on the strength of 
his own title and not on the absence of 
any title in the defendants. In Currim- 
bhoy & Co. Ltd. v. L. A. Greet (5), ©. C. 
Ghose, J., had held that a co-sharer hy 
himself can maintain an action of trespass 
against a wrong-doer, But from this it 
does not necessarily follow that he can 
get a decree for possession of the whole 
property. Infact ashas been stated above 
the practice in this Court had been all 
along to give the co-sharer a decree for joint 
possession with the trespasser ieaving the 
plaintiff to work out his further rights by 
a separate suit for partition, ‘This conten- 
tion of the appellants therefore fails. 
The second point urged by the learned 
Advocate for the appellants is that even 
if the appellants have not succeeded in 
proving their title to the whole of the 12 
annas share, they are entitled to eject 
the trespasser from that share on the 
strength of their previous possession. It 
is argued by the learned Advocate on the 
authority reported in Sundar v. Parbati (6) 
that if a person obtains possession lawfully, 
peaceably, without force or fraud and no 
one interested in the land opposes him, 
he is entitled to maintain his possession 
against all persons except those whocan 
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plead a preferable title. I am unable 
to accept this contention for two reasons. 
In the first place it has not been found 
by the lower Appellate Court thet the 
appellants were in possession of the 12 
annas share of the land beiore they were 
dispossessed by the defendants. In the 
second place Sundar v. Parbati (6) is not 
an authority for the proposition that where 
a person brings a suit for ejecting a 
trespasser and is not defending his 
possession, he can eject the trespasser from 
the whole of the land. If a person has entered 
into possession lawfully and peaceably and 
if his possession is attempted to be disturbed 
by a person who has no title, he can 
maintain his possession by an injunction 
from the Court. If however he is dispos- 
sessed and does not sue for possession 
under 8. 9, Specific Relief Act, he can only 
succeed on the strength of his own title. 
Therefore it is clear that the plaintiffs in 
the present case having failed to prove 
their exclusive possession of 12 annas share 
before the dispossession by the defendants 
and the plaintiffs’ title tothe extent of four 
annas share only having been found, the 
lower Appellate Court was right in pass- 
ing a decree for joint possession in favour 
of the plaintiffs tothe extent of four annas 
share only. The result, therefore, is that 
this appeal is dismissed with costs. 

Henderson, J.- I agree and only desire 
to say this, that in dealing with the ap- 
pellants’ contention, that they are entitled 
to succeed on account of their previous 
possession, though they have not establish- 
ed their title, the learned Judge found 
that this plea must be overruled in ac- 
cordance with the accepted view of this 
Court. I am of opinion that the learned 
Judge correctly estimated the position with 
regard to the law in this Court and it is 
not necessary tosay any more. Inthe second 
place, the previous possession of the 
plaintiffs was merely that of co-sharers and 
it is quite meaningless tosay that they were 
in possession of a share greater than that 
to which they were entitled. 

N. Appeal dismissed. 
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ALLAHABAD HIGH COURT 

Order in First Civil Appeal No. 370 of 

1929 
August 23, 1934 
KENBALL AND IQBAL AHMAD, JJ. 
AIJAZ ła HMAD— APPELLANT 
VETSUS 
NAZIRUL HASAN AND ANOTHER — 
RESPON DENTS 

Court Fees Act (VII of 1870), s. 7, el. (iv), sub-el (0) 
—Suit for declaration with prayer for consequential 
relief—Valuation—Plaintiff, if can give arbitrary 
valuation—Court, if bound to accept it—Question as 
to valuation raised in trial Court— Inquiry—Decision 
based on evidence-- Finding, if can be interfered with 
in appeal. 

In a suit for declaration with prayer for conse- 
quential relief, the plaintiff cannot give any arbitrary 
valuation and the Court is not bound to accept the 
valuation stated by the plaintiff in his plaint. Hari 
Shankar Dutt v. Kali Kumar (1) and Jogendra Nath 
v, Tortannessa Bibi (2), not followed. Inayat Husain 
v. Bashir Ahmad (3), followed. 

Where a question as tothe proper valuation has 
been raised, itis to be decided by the Court under 
the provisions of s, 12, Court Fees Act,and where an 
enquiry has been made and a decision has been 
arrived at by the trial Court, the decision being 
based on evidence, the finding cannot be disturbed in 
appeal, | 

Messrs. S. N. Sen and Shiva Prasad Sinha, 
for the Appellant. 

Messrs. P. L. Banerji and A. M. Khwaja, 
for the Respondents. 


Kendall, J.—On this appeal being 
called for hearing a preliminary objection 
was raised on behalf of the plaintiff- 
respondent that the decision of the trial 
Court with regard to the valuation of the 
suit was wrong. ‘The suit was originally 
valued by the plaintiff at Rs. 2,050, but 
on the matter going up in appeal to the 
District Judge the question of the suffi- 
ciency of this valuation was raised before 
him, and he referred. the issue back to 
the trial Court, which has now decided 
that the proper valuation is Rs. 16,800 so 
that the appeal from the finding ‘of the 
trial Court will lie to the High Court. 
This is the decision that is questioned 
now. 


‘It was argued by Mr. Khwaja in the 
first place that the Court is bound to 
accept the valuation stated by the plaintiff 
in the plaint. The suit is one that 
comes under s. 7, cl. (4), Cvurt Fees Act, 
of 1870, and under that section the amount 
of fee payable is to be computed ‘‘ac- 
cording to the amoun. at which the relief 
sought is valued in the plaint or memo- 
randum of appeal.” The a:gument is 
then that the plaintiff can give an 
arbitrary valuation in the plaint, and that 
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Hari Shankar Dutt v. Kali Kumar (1) and 
Jogendra Nath v. Toriannessa Bibi (2). | 
There are, however,. later decisions both of 
the Caleutta High Court and of our 
own High Court which are not in 
accordance with this view, aad we need 
only refer to the recent decision in Inayat 
Husain v. Bashir Ahmad (38). It has fur- 
ther been argued that even if the plaintiff 
cannot be allowed to give an arbitrary 
valuation in the plaint, the valuation in 
the present suit is to be determined 
by the provisions of s. 7, cl. (5), sub- 
cl. fa), because it isa suit not only for a 
declaration but for possession, and under 
sub-cl. (a) the valuation must be held to 
be ten times the revenue pasable on the 
share of the estate which pays revenue 
to Government. Here again we have 
been compelled to dissent from the view 
stated by Mr. Khwaja because the. suit 
is not one that comes under el. (5), 8. 7, 
but under cl. ( ), sub-cl. (c) as it is a 
suit for a declaration with a prayer for 
consequent relief. 

Where a question as 


to the proper 


‘valuation has been raised it 18 to be de- 


cided by the Court under the provisions of 
s.12, Court Fees Act, and in the present 
case an enquiry has been made and a 
decision has been arrived at by the trial 
Court. We have, however, been asked to 
differ from that finding on the merits of 
the case. The plaintiff valued the pro- 
perty in suit at Rs. 2,050, but the decision 
of the trial Court now is that the proper 
value of the property is Rs. 16,800. The 
property is situated in Jaunpur and is 
a part of the land which has been 
permanently settled with the Government. 
The evidence which the trial Court had 
before it was that of several sale-deeds 
dated 1926, and it has been argued that 
these sale-deeds show such a variation in 
the value that has been assigned to the 
land that they are not to be relied upon 
as a guide. The trial Court has mention- 
ed two  sale-deeds, by comparison with 
one of which the property in suit would 
be valued at Rs. 18,200 and by compari- 
son with the other the valuation will come 
to Rs. 16,800. Another sale-deed wag 
pointed out which was in evidence but 


which was not referred to, in ` which the 
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pie, but even according to this the’ prc- 
perty in‘stit:would be valued at over 
“Rs. 14,0C0, If we do not 
analogy of these sale-deeds it is difficult 
to see. what other criterion there can be 


; ta for determining the value of the land. 


-" It is true that the plaintiff's servant was 
produced to make a statement in the 
` trial Court, and that he said that the 
rate in the adjoining villages is four 
annas per mensem per cent. but the Court 
did not believe that he was telling: the 
truth, and the only other evidence that 
was produced by the plaintiff was that 
of a mortgage deed, which is not a safe 
. guide for the assessment of the full value 
of the property. We see no reason to 
differ from the estimate made by the 
trial Court which is based on evidence 
and for which good reasons have teen 
given. The District Judge to whom the 
finding was returned was also in agree- 
ment with the Subordinate Judge. 

The result, therefore, is that we overrule 
the preliminary objection and allow the 
plaintiff-respondent two months to make 
up the deficiency in court-fees. Costs 
in these proceedings will abide the result. 

N, Objection overruled. 


ED 


MADRAS HIGH COURT 
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MADHAVAN NAIR, J. 
MANIYAM SIDDAMA NAIOKEN— 
DEFENDANT—APPELLANT 
VETSUS 
NANJAPPA GOUNDEN AND OTAELS— 
PLAINTIFFS AND DEFEN DANTS— RESPONDENTS 
Res judicata— Mortgage — Suit by one co-mortgagee 
Finding that other co-mortgagee has been paid— 


Whether barred. ` 

In a prior suit by a co-mortgagee for his share of 
the mortgage amount which he had become entitled to 
under a partition deed the defence was that the 
other sharer had received the whole amount This 
other sharer did not contest the suit, It was held that 
the mortgage bond had not been discharged so far 
“as the plaintiff was concerned but the other sharer 
had been paid. Subsequently, the otber sharer'’s 
assignee filed a suit for his share of the mortgage 
amount : | 

Held, that the prior suit 
in the subsequent suit. 

Held, also, that it is necessary to adjudicate upon the 
elaimofthe co-mortgagee defendant in determining 
the amount due to the co-mortgagee plaintiff in a suit 
to which bcth the co-mortgagees and the mortgagor 
are parties. Atchamma v, Subbarayudu (3), Aruna- 
chalam Chetty v. Ramaswami Ayyar (4) and Seth 


operated gs res judicata 


MANTYAN SiDDAMA-NAIGKEN v. NANJAPPA GoUNDEN (MADR.) 
Jand“has “been valued at Re, 1,000; per | 


accept the. 
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Banstram Jashmal v, Gunnia Nag Begum (5); relied 


on. Munni Bibi v. Tirloki Nath (2) and Sunatibal 


‘Debi v. Dharasundari Debi Chowdhaini (6), referred 


to, 


S. O. A. against the decree of the District 
Court of Coimbatore in Civil Appeal No. 170 
of 1829, preferred against the decree of the 
Court of the District Munsif of Udumapet 
in O. S. No. 1494 of 1925. i 

Mr. K. Balasubramaniayyar, for tbe Ap- 
pellant. 

Messrs. T. M. Krishnsawmy Ayyar, K. 
Ramanathan Chettiar and -A. C.. Sampath 
Ayyangar, forthe Respondents. 

Judgment.—The lst defendant is the 
appellant. This second appeal arises out 
of a suit instituted by the plaintif for 
the recovery of Rs. 1,933-8-0 for Balance of 
principal and interest alleged to be due 
on a mortgage, dated October 12, 1914, - 
executed by the lst defendant in favour: 
of one Subba Naicken deceased, for 
Re. 1,500 repayable in one year with in- 


terest at 15 per cent. per annum and in de- . = 


fault with interest at 1s per cent. per annum.“ 
Subba Naicken and the 2nd defendant were 
brothers. The two brothers became divided 
and each of them was allotted a moiety of: ~ 


the mortgage amount then due. On the 
death of Subba Naicken in 1922 there 
was a partition between his two sons 


Ramaswami and Govindasawmi, at which 
Subba Naicken’s share of the mortgage 
debt was allotted to Govindasawmi. On 
March 21, 1926 Govindasawmi assigned 
his rights to the plaintiff who instituted the 
present suit for the recovery of the amount 
claimed in the plaint. The 2nd defendant, 
the brother of Subba Naicken, died in the 
course of the suit and his son and heir, 
5th defendant, was impleaded as his 
legal representative. Defendants Nos. 3 and 
4 are alienees of portions of the mortgaged 
property. 

The Ist defendant contended that the 
claim of the plaintiff was barred by reg 
judicata by reason of the decision in 
O. 5. No. 899 of 1925. It is not necessary to 
refer tothe other contentions ofthe parties 
for the purposes of this second appeal. 
The first Court upheld the contention of 
the lst defendant and dismissed the - plain- 
iff's suit. On appeal the learned District 
Judge held that the suit was not barred 
by res judicata and gave the plaintiff 
a decree for the sum found due. 

To appreciate the contention of the Ist 
defendant-appellant, it is necessary to 
refer in some detail to the decision in 
O.S. No, 899 of 1925, That suit was 
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instituted by the present 2nd defendant-. 
A a “that finding, and that therefore the present 


as the plaintiff. The present 1st defendant— 
the mortgagor— was the Ist defendant in 
that suit also. Ramaswami and Govinda- 
swami, the sons of Subba Naicken who 
was dead by that time, were defendants 
Nos. 2 and 3,respectively, while the present 
defendants Nos. 3 and 4 were the 4th and 
oth defendants The suit was for the re- 
covery of the present 2nd defendant's half 
share of the mortgage money to which he 
had become entitled under the partition 
deed. It was alleged in the plaint that 
Ramaswami and Govindaswami had 
received their half share. The lst defend- 
ant’s plea was that he had discharged the 
whole of the mortgage debt by payment 
to Ramaswami and Govindaswami. Neither 
of them appears to have contested the 
- suit, Tbhesecord issue in the suit, that is, 
‘the issue with which we are concerned, was 
‘whether the suit bond was fully discharged.’ 
The finding on this issue was as follows; 
. ‘So, I hold that the mortgage bond has not 
been discharged so far as the plaintiff is 
concerned and gave a decree to the plain- 
tiff as prayed for in the plaint’. Inpara. 4 
-~ of Ex. IX the judgment the learned Dis- 
trict Munsif said ‘tam of opinion that 
defendants Nos. 2 and 3 have been paid 
their share of the mortgage money under 
the bond, but payment to defendants 
Nos. 2 and 3 does not absolve the Ist 
‘defendant from his liability to the plaintiff. 
It is admitted by the let defendant that 
defendants Nos. 2 and 3 have not paid any 
money tothe plaintiff. Payment to one of 
the co-heirs of a deceased mortgagee does 
not bind the other co-heirs’. In the previous 
paragraph the District Munsif observed 
that the evidence of discharge (pleaded by 
the lst defendant—mortgagor) was not in 
itself very strong, ‘but the fact that de- 
fendants Nos.2and 3 have allowed the 
suit to proceed ex parte lends support to the 
lst defendant’s contention’. 

It cannot be disputed that in the pre- 
vious suit O. S. No. 899 of 1925 the lower 
Court found that defendants Nos. and 3— 
the sons of Subba Naicken—were paid their 
half share of the mortgage money due 
under the bond. The plaintiff in the present 
suit is the assignee of Govindaswami, to 
whom was allotted under the partition 
Subba Naicken’s half share of the mort- 
gage money. The lst defendant's conten- 
tion is that this finding that defendants 
Nos. 2 and 3 have been paid the amount 
dueto them under the bond, is res judicata 
in the present suit, that plaintiff, Govinda- 
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swami being his assignor, is bound by 


suit should be dismissed. It will be observ- 
ed that the present lst defendant and 
Govindaswami were co defendants in the 
previous suit, The question for deter- 
mination is whether the adjudication inter 
se between the co-defendants tha! Govinda- 
swami has been paid the mortgage amount 
due to him from the lst defendant, will 
bind them so as to constitute that decision 
res judicata in the present suit where the 
same point is raised for decision a second 
time. Ifthat decision will bind Govinda- 
swami—and that it will bind him is the 
contention of.the lst defendant—then the 
plaintiff's suit must inevitably fail. It has 
heen held by the Privy Council in Maung 
Sein Done v. Ma Pan Nyun (1), after re- 
ferring to their Lordships’ decision in 
Munni Bibi v, Triloki Nath (2) that a 
decision would operate as res judicata 
between co-defendants provided (1) that 
there was a conflict of interest between 
them (2) that it was necessary to decide 
the conflict in order to give the plaintiff 
the relief which he claimed; and (3) that 
the question between the co defendants 
was finally settled. Referring to these 
tests the learned District Judge said: it 
is not at all clear how a decision as bet- 
ween the mortgagor and Subba Naicken’s 
sons was at all necessary to give the 
plaintiff in O, S. No. 809 of 1920 the 
relief that he asked for. In his opinion 
the previous decision did not satisfy the 
second of the tests laid down above and 
he therefore came to the conclusion that 
the suit is not barred by res judicatı. In 
deciding the question of res judicata the 
only question for me to determine is 
whether the decision as to whether Subba 
Naicken’s share was paid off was neces- 
sary for deciding the plaintiff's claim in 
the previous sult. ; ; 
ln the previous suit the plaintiff therein, 
that is, the present 2nd defendant, asked 
for his half share of the mortgage money. 
In determining this point the question is 
asked with a certain amount of plausi- 


(1) 10 R 322; 137 Ind, Cas. 328; AIR 1932P O 161; 
360 WN 726; Ind. Rul. (1932) P O 184; 550 LJ 
405: 34 Bom. LR 1010; 63 M LJ 64; 9 O WN 647; 
(1932) AL J 735; 33 P L R519; 36 L W 1; 59 I A 247 


ene A 103; 132 Ind. Oas. 598; A I R 1931 P O114; 
(1931) A L J 453; Ind. Rul. (1931) P_O 182; 35 O W 
N 661; 53 O L J 552; 33 Bom. LR 979; (1931) M 
WN 742; 61 ML J 196; 34 L W 459; 58 IA 158 
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bility, ‘why is it necessary to decide 
whether Subba Naicken's share has been 
paid off? Whether Subba Naicken has 
been paid his share of the mortgage money 
or not, the plaintiff would be entitled to 
get his share which is a half of the 
mortgage amount, and even if the former 
had been paid the full amount, if he had 
not paid the plaintiff his share still the 
plaintiff would get a decree for his claim. 
The payment to Subba Naicken of his 


share has nothing to do with the 
question whether the plaintiff is en- 
titled toget adecree for his share. How 


can it then be said that the decision that 
defendants Nos.2 and 3 were paid the 
share due to their father, was necessary 
for determining the question whether the 
plaintiff is entitled to get a decree for bis 
share? This is tke line of reasoning 
adopted in support of the learned Judge’s 
conclusion. It is argued by the appellant 
that this reasoning cannot be applied ina 
case where a co-mortgagee seeks to rea- 
lise his claim against the mortgaged 
property ina suitto which he makes the 
mortgagor and the other co-mortgagee 
parties. Insuch a case it is argued that 
relief cannot be given to the plaintiff 
unless the necessary accounts are taken, 
in which case it will be found that so 
much has been already paid and so much 
remains due for payment or.nothing at 
allis due from the mortgagor to any of 
the mortgagees and that therefore to give 
relief tothe plaintiff co-mortgagee it will 
have to be found whether the defendant 
co-mortgagee has been paid or not. It is 
said that the two questions are necessarily 
inter-dependent, and the one cannot be 
decided without deciding the other. In 
support of his contention the appellant’s 
learned Counsel relied on a decision of 
this Court in Atchamma V. Subbarayudu (3). 
In that case it was held that one of two 
co-mortgagees can sue for recovery of his 
share of the mortgage money claiming to 
be severally entitled thereto impleading his 
co mortgagee as defendant if he should 
be unwilling to join as plaintiff. It was 
also held that the decree in such cases 
should direct that the money realised by 
sale of the properties should be paid to 
the two mortgagees in due proportion to 
the sums due tothem. The latter proposi- 
tion of lawstrongly supports the appellant. 
If this is the proper form of the decree 
that should be passed in such a case, it is 


(3) 15 M L J 496, 
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clear that in the suit by the co-mortgagee 
it is the duty of the Court to decide 
what amount is due to the defendant 
cc-mortgagee also so that the decree may 
provide for payments being made to both 
of them. If so, it is necessary to decide 
what amount is due to the co-mortgagee 
defendant under the mortgage in deter- 
mining the amount due to the plaintiff 
and decreeing his claim. This case has 
been followed in Arunachalam Chetty v. 
Ramaswami Ayyar (4) and Seth Bansiram 
Jasmal v. Gunnia Naga Ayyar (5), both 
of which were suits by a co-mortgagee 
against the mortgagor and the other 
mortgagees. Mr. Krishnaswami Ayyar on 
behalf of the respondent contends that the 
dictum in Atchamma |v. Subbarayudu (3), 
that ‘the decree should direct that the 
money realised by the sale of the pro- 
perties should be paid to the mortgagees 
is not good Jaw having regard to the 
decision in Sunnitibal Debi v. Dhara 
Sundari Debi Chowdhrant (6), in which 
their Lordships of the Privy Council. observ- 
ed as follows: 

‘where 2 mortgage is made by one mortgagor to 
two mortgagees as tenants-in-common the right 
of either mortgagee who desires to realise the mort- 
gaged property and obtain payment of the debt, if 
the consent of the co-mortgagee cannot be obtained, 
is to add the co-mortgagee as a defendant to the 
suit and to ask for the proper mortgage decree, 
which would provide for all necessary accounts and 
payments, excepting that there could be no judg- 
ment for a sum of money entered as between the 
mortgagee-defendant and the mortgagor.’ 

It is pointed out that the last observation 
‘excepting that there could be no judg- 
ment, etc.’, shows clearly that it will be 
wrong to direct in the decree what amount 
is due to the co-mortgagee if no judgment 
can le passed adjudicating his claim. 
This is no doubt a point of some interest, 
but I think both the cases proceed upon 
the principle that in deciding the claim 
of the plaintiff in a suit like O.S. No. 899 
of 1925, it is necessary to adjudicate on 
the claim of the defendant co-mortgagee 
also. The extract quoted above says that 
the proper mortgage decree in such a 
case ‘would provide for all the necessary 
accounts and payments. This is also the 
principle of the decision in Atchamma vV. 
Subbarayudu (3). Whether a decree cen 


(4) 301. W 723; 112 Ind. Oas 50!; A I R1928 Mad. 
933; (1928) M WN 518, 

(5) 59M LJ 928; 129 Ind. Oas. 45, 

(6) 47 O 175; 53 Ind. Cas. 181; A IR 1919 P O 24; 
461A 272,37 M L J 483; 17 A LJ 997; (1919) M 
W N 821; 22 Bom. L RJ); 240 WN 297;11 LW 227; 
2UPLR(PO2C O). 
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be given to the co-mortgagee for the 
amount found due to him is a question 
with which | am not concerned in the 
present case. Both these cases are re- 
ferred to by Devadoss, J. in Arunachalam 
Chetty v. Ramaswami Ayyar 4) and Seth 
Bansiram Jashmal v. Gunnia Naga Ayyer 
(5). What should be donein a case where 
money is found due to the defendant co- 
mortgagee is thus explained by Ramesam, 
J., in Seth Bansiram Jashmal v. Gunnia 
Naga Ayyer (9): 

‘If the whole of the mortgaged property realised 
more than the amount due on the document to all 
the mortgagees, the plaintiff will be simply paid 
his amount and the rest of it will be held by the 
Court and will not be paid to the other co- 
mortgagees until they pay their court-fees 
After the trial of the case and the final decree 
is passed, the Court will make a provision directing 
the defendants mortgagees to pay their court-fees 
within a certain time and if they do not pay their 
court-fees, the amount will be paid to the mort- 
gagor after taking security. 
mortgagee will allow his money to go back tv 
the mortg:gor’s hands owing to non-payment of 
court fees, so that ultimately the Government will 
get the whole court-fees, due upon the whole of 
the mortgage money. The suit then becomes 
somewhat analogous to a partition action $ 


Why the Judicial Committee says -no 
judgment should be entered as between 
the mortgagee-defendant and the mortgagor, 
is no doubt due to the reason that the 
co mortgagee though his claim has been 
adjudicated upon a necessary incident 
in dermining the plaintiffs claim, has not 
asked for a decree in his favour and may 
aleo be due to the fact that if a decree is 
given in his favour straightway, he will be 
getting a decree without paying the proper 
court-fee. However, that may be, in this 
case we are not concerned in deciding 
the question whether a decree could be 
passed in favour of the co-mortgagee in a 
case like O. 5. No. 899 of 1925. What we 
are concerned with is only the question 
whether it is necessary to adjudicate upon 
the claim of the co-mortgagee defendant 
in determining the amount due to the co- 
mortgagee-plaintiff in a suit to which both 
the co-mortgagees and the mortgagor are 
parties. Having regard to the principle 
of the decisions in Atchamma v. Subbarayu- 
du(3) and Sunitibal Debi v. Dhara Sundari 
Debt Chowdhrani (6), I think this question 
will have to be answered in the affirma- 
tive. 


For the above reasons I would hold that 
the claim of the plaintiffin the present suit 
is barred by res judicata by reason of the 
decision in O., 5. No. 899 of 1925 and his 
suit should be dismissed. It is gratifying 
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to find that the conclusion which I have 
reached on the question of law accords 
well with the equities in the case, for if 
Subba Najicken's share of the mortgage 
money had already been paid to Govinda- 
swami, then the assignee of that share can 
have no claim for that amount and his 
suit should be‘rightly dismissed, as it has 
been done by the District Munsif. In the 
result, [ set aside the decree of the lower 
Court and restere that of the District 
Munsif with costs here and in the lower 
Court below. 
AJN. Decree set aside. 
LAHORE HIGH COURT 
Second Civil Appeal No. 1904 of 1930 
May 15, 1939 
TEK CHAND AND KEMP, Jd. 
ISHAR DAS AND OTAERS— DEFENDANTS 
——APPELLANTS 
VETSUS 
BHAGWAN DAS—PLAINTIFF— 
RESPONDENT. 

Custom (Punjab)—Non-agricultural tribes— 
First rule is that they follow personal law— 
Brahmias—Presumption in favour of personal law 
—Brahmins of village Lakhanpal, Tehsil Phillaur, 
District Jullundur —Whether follow custom or Hindu 
Law. 

The first rule is that non-agricultural tribes, especial- 
ly Brahmins, follow their personal law and that 
those asserting agricultural custom have to prove it. 
Consequently, in the case of Brahmins the initial 
presumption is in favour of personal law, which 
those asserting custom have to disprove.. 

Brahmins belonging to got Lakhanpal, of village 
Lakhanpal, Tehsil Phillaur, District Jullundur, are 
not governed by custom but by Hindu Law, although 
they have in their favour the existence of a com- 
pact village community for nearlythree centuries. 

[Oase-law discussed, | 

S.C. A, from the decree of the District 
Judge, Jullundur, dated April 2, 1930, 
modifying that of the Subordinate Judge, 
Second, Class, Jullunduar, dated April 11, 
1929. 

Messrs. Fakir Chand and Yashpal Gandhi, 
for the Appellants, 

Mr. Indar Dev for Mr. Achhru Ram 
and Mr. Achhru Ram, for the Respondent. 

Skemp, J.—The parties to this case 
are Brahmins, got Lakhanpal, of village 
Lakhanpal, Tehsil Phillaur, District Jullun- 





dur. The pedigree-table is as follows :— 
DEVI DAS 
| 
| | | 
Tulsi Ram Gulab Ganpat 
| 
| | | 
Ishar Das, Bhagwan Das, Daughter 
Donor, Plaintiff, | 
Salig Ram, 
Donee, 
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On September 10, 1923, Ishar Das de- 
fendant No. 1 gifted 39 kanals 13 marlas 
out of his holding, a house and a shop 
to Salig Ram, defendant No. 2, his sister’s 
son. On April 24, 1928, Bhagwan Das the 
donor’s brother sued for a declaration that 
the gift would not affect his reversionary 
rights. He alleged that the parties were 
governed by Punjab Custom. The defend- 
ants pleaded that they were governed by 
Hindu Law and thatin any case a gift in 
favour of a sister’s son was valid, they 
further alleged that the property was not 
ancestral. 

The Subordinate Judge held that the 
property was not ancestral and that the 
plaintiff had failed to prove that in mat- 
ters of alienation Brahmins of . village 
Lakhanpal followed custom. He dismissed 
the suit. On appeal the learned District 
Judge held that the land was ancestral 
and that the parties were governed by 
Punjab Oustom. He, therefore, accepted 
. the appeal and granted the plaintiff a 
declaration with reference to the land in 
dispute but, agreeing that the house and 
shop were non-ancestral, he dismissed the 
_ guit in reference to them. 

He granted the defendants a certificate 
under s. 41 of the Panjab Uourts Act, on 
the point whether Lakhanpal Brahmins of 
Lakhanpal were governed by custom. 

This is the main point in appeal but 
the appellants also challenged the District 
Judge's finding that the land was ances- 
tral.. Mr. Achhru Ram for the respondent 
has invited our attention to the statement 
of owners recorded at the Settlement of 
1885 which said that about 240 years 
previously, i. e., 1645 A. D., Bhiwani Das 
and Datta, caste Brahmin Lakhanpal, 
founded the village. Inthesecond or third 
generation their descendants partitioned 
the cultivated area which was divided 
among their descendants. The land gifted 
amounts to 39 kanals 13 marlas being about 
two-thirds of Ishar Das’s holding which 
amounts to one half of lli kanals. The 
excerpt produced by the Special Kanungo 
shows that out of the land gifted four 
Khasra numbers (area l4 kanals 5 marlas) 
were in 1852 owned by Devi Das, 4/5 and 
a collateral in the sixth degree, l/o. The 
remainder of the area gifved was in 1852 
either shamilat deh or shamilat patti or 
partly shamilat and partly the property 
of Devi Vas and Datta. 

In these circumstances there is no indi- 
cation whatever that the land is self acquir- 
ed. We are unable to hold thatthere are 
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reasons for disturbing the learned District 
Judge's finding of fact that the land is 
ancestral. Mr. Fakir Chand for the ap- 
pellants also relied on the fact -that in 
1906 Tulsi Ram gifted half of his total 
holding to his two sons and suggested that 
this would make the property non-ances- 
tral. We are entirely unable to assent to 
this proposition, based on a single sentence 
quoted, apart from its context, from Srv 
Ram v. Ramji Das (1). The finding of the 
District Judge that the house and shop 
gifted are not ancestral has not been dis- 
puted before us. 

As to the main point in appeal, whe- 
ther Brahmins of this village are governed 
by Hindu Law or by Punjab Custom, 
Mr. Fakir Chand for the appellants urged 
that the initial presumption is that Brah- 
mins are governed by Hindu Law and that 
the presumption has not been rebutted. 
For the first proposition he relied on 
Rattigan’s Customary Law, “para. 61 
Exp. 1 (p. 235, 11th edition) : 

“The presumption embodied in the above canon, 
so far as it affects ancestral immovable property, 
cannot be predicted of non-agricultural classes, such 
as Sayads, Brahmins, Khatris and Bedis. In the 
absense of proof to the contrary,the presumption 
isthat these classes observe the principles of their 
personal law.” 

He also relied upon Salig Ram v. 
Badhawa (2), a judgment of Sir Shadi 
Lal, C.J., and Zafar Ali, J.,in acase of 
Brahmins of Gokalgarh village in Ambala 
District. Sir Shadi Lal said : 

“ Tt is beyond dispute that the initial presump- 
tion in the caseof Brahmins is that they are govern- 
ed by their personal law.” 

Khazan Chand v. Pars Ram (3), a case of 
Datt Brahmius of District Gujrat, decided 
by Abdul Raoof and Addison, JJ., is to 
the same effect. In both these cases it 
was held that the presumption has not 
been rebutted. Mr. Achhru Ram for the 
respondents did not contest the general 
proposition but urged that in this case 
the onus had been discharged by the fol- 
lowing facts:— - 

The Brahmins of this village constitute 
a compact village community descended 
from acommon ancestor who had founded 
the village nearly three centuries ago. 
The entire land is owned by the Brahmins 
who provide the only lambardar. Both 
sides gave evidence that Brahmins till th 
Jand with their own hands. 

(1) 59 P R 1909; 2 Ind, Cas. 949; 86 PLR 
1909; 94 P W R 1909. 

(2) 4 L 254: 73 Ind, Cas. 759;5 LLJ 47]; A I 
R 1923 Lah. 901. 

(3) 6L 524; 90 Ind. Oas 1015; 7LL J 459; A 
IR 1925 Lah, 646, - 
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There is a good deal against this. It 
is to be accepted and is not very import- 
ant that: among these Brahmins marriages 
are celebrated according to Vedic rites, 
that they wear the sacred thread and 
that widow re-marriage is not per- 
mitted (see statement of Buta Ram, 
P. W. No. 1, and other witnesses). It 
is more important that many. of the 
Brahmins do not till with their own hands 
and that they have non-agricultural 
connections. Thus Basant Ram (P. W. 
No. 2) says drains and Jats are occu- 
pancy tenants in this village. Amrit- 
saria (P. W. No. 6)states that neither the 
donor, Ishar Das, nor the donee, Salig. 
Ram, till with their own hands and he 
himself does not cultivate. Many of the 
witnesses are married in non-agricultural 
families, e. 9. Buta Ram says that 
Bhagwan Das is married in the family ofa 
shop keeper inthe town of Nakodar. Buta 


Ram’s own sister is married to Mahant. 
The grand-daughter of Basant Ram 
(P. W. No.2) is. married in a family 


which does not carry on cultivation. The 
sister and daughter of Lachman Das 
(P. W.No. 4) are married in Sahukar 
families, Similarly Buta Ram’s son Bhag 
Mal is a school master, Basant Ram 
(P. W. No.2) has two sons, one a mistry 
in an Electric Company, the other an over- 
seer. One of the sons is married in 
Nawanshahr. Lachhman Das (P. W. No. 4) 
has two sons, one a school master, the 
other a mistry and his brother is employ- 
ed in a Girls’ College. Several of the 
witnesses deal in sugar. Two, Basant 
Ram and Lachhman Das, have cases of 
their own and appear to be personally 
interested in alleging. custom, Lachh- 
man Das states that nobody has ever 
sold his land. In that case how has a 
custom restricting alienation grown up? 
Buta Ram says that the priests also carry 
on cultivation, from which it may be 
inferred that the Brahmins of this village 
include priests. 

Mr. Acbhru Ram relies also upon 
judicial instances. The first is Civil 
Appeal No. 376 of 1895 decided on July 
8, 1896, by a Division Bench of the 
(hief Court. This concerns an alienation 
by Brahmins of this village and the Bench 
said: “The mortgagor Nihala is a 
Brahmin but an agriculturist and we have 
no doubt that, being a sonless proprietor 
he had no power to mortgage his land 
without necessity and that plaintiffs, his 
prothers, have a right to dispute the 
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morigage, The only question is as to the 
extent of the necessity.” There was no 
further discussion. He also relied on the 
judgment of a Munsif decided on Novem- 
ber 14, 1889. It appears that Gulab 
Devi, widow of Uttam of this village, 
gifted her husband’s property to her 
daughter's son Beli. The collaterals con- 
tested the gift on the basis of custom 
but the dispute was compromised. It 
was agreed that half the land should 
be given to Beli : the other half was to re- 
main in possession of Gulab Devi and 
her deceased son’s widow for their lives 
and then go to the collaterals. The in- 
stance is of no value. He also relied 
upon a suit in which Lala Rangi Lal 
Subordinate Judge, Second Class, held on 
July 31, 191), that in this village Brah- 
mins were governed by customary law 
in matters of succession. This was affirm- 
ed by the Divisional] Judge. An appeal 
was rejected by the Chief Court on a pre- 
liminary point. 

These are the only instances. Rai 
Bahadur Hotu Singh's Customary Law of 
the Jullundur' District is silent on the 
point. 

Mr. Achbru Ram also relies on a num- 
ber of cases in which Brahmins have been 
held to be governed by agricultural 
custom. ‘They are :— 

Devi Ditta Singh v Dropti (4), Bishan 
Das v. Ram Dhan (5), Tahl Das v. Malik 
Singh (6), Jai Ram v. Sardar Singh (7), 
Ram Lal v. Gopi (8). 

He also cited Prem Singh v. Darhare 
Singh, 72 Ind. Cas, 775 (8) a case dealing 
with Kalalsin which Scott-Smith and 
Fforde, JJ., said: 

“One clear principle to 
authorities is that one of the most important 
tests to bə applied in determining whether a 
particular caste is or is not goveraed by agricul- 
tural custom, is to ascertain whether or not they 
form a compact village community, or, atleast, a 


compact section of the village community. I£ they 
do so, the presumption is strongly in favour of 
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be extracted from the 


the applicability of custom. This presumption 
in favour of custom has been applied even in 
eases of Brahmins.” 

This no doubt was the older view but 


since full force came to be given tothe 


(4) 56 P R'190}; 4 Ind, Oas. 940; 129 P L R 
1909; 96 P W R 1903. 

(5 63P R 19.0; 7 Ind. Oas. 483; 100 P W R1910; 
112 PLR 1919. 

(6) 2P R 1914; 19 Ind Oas. 855; 138 PW R 
i913; 236 P L R 1913. 

(7) 23 P R 1914; 26 Ind. Oas. 512; 195 PL R 
LYLE. 

(3) 2EPR Dit; 25 Ind, Qas,” 10; 195 PLR 
1914; 53 P W R1914. 

(9, 72 Ind Qas 175. 
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observations of Robertson, J., in Daya Ram 
v. Sohel Singh (10), greater weight is at- 
tached to personallaw. Robertson, J., said 
at p. 410,* dealing with s. 5of the Punjab 
Laws Act : 

“In all cases it appears to me under this Act, 
it lies upon the person asserting that he is 
ruled in regard to a particular matter by custom, 
to prove that he is 80 governed and not by per- 
sonal law, and further to prove what the parti- 
cular custom is There is no presumption creat- 
ed by the clause in favour of custom: on 
the contrary, it is only when : the custom is 
established that it is to be therule of decision. 
The Legislature did not show itself enamoured 
of custom rather than law nor does it show 
any tendency to extend the ‘principles’ of 
custom to any matter to which a rule of custom 
is not clearly proved to apply. It is not the 
spirit of Customary Law, nor any theory of cus- 
tom or deductions from other customs which is 


to be a rule of decision, but only ‘any custom 
applicable to the parties concerned which is 
not . ..’; and it therefore appears to 


me clear that when either party to a suit sets 
up ‘custom’ as arule of decision, it lies upon him 
to’ prove the custom which he seeks to apply ; 
if he fails to do so cl. (b) of 8s. 5 of the 
Punjab Laws Act applies, and the rule cf de- 
cision: must be the personal law of the parties 
subject to the other provisions of the 
clause,” 

This passage was — quoted with very 
high approval by their Lordships of the 
Privy Council in Abdul Hussein Khan v. 
Sona Dero (11), a case from Sind Lord 
Buckmaster quoted the passage with the 
following remarks : 


“This contention was dealt with by Mr. 
Justice Robertson at p. 410* of the report in 
words which so aptly and expressly declare 


the true relation of the necessity of proof as 
between customary and established law that they 
may with advantage be reproduced.” 


The passage was quoted again in 1928 
by their Lordships of the Privy Council 
in Vaishnu Ditti v. Rameshri (12), a case 
from the North-West Frontier Province. It 
is partly owing to these rulings that the 
view is now accepted that in. the caseof 
Brahmins the initial presumption is in fav- 
our of personal law, which those asserting 
custom have to disprove. 

The plaintifi-respondents have produced 
two judicial instances but these judg- 
ments were delivered under the influence 
of the older view that in this province 
the rule of agricultural custom applies in 

(10) 110 PR 1906. 

(11) 45C 450; 43 Ind. Cas. 306: 16 A L J 17: 
4 2PLW 91; 34 MLJ 48; 20W N 353: 23M 

LT 117;27CLJ 240; 1 PL R 1918; 20 Bom. L 
R 528: 12 S L R 104; 431A 10.(P. 0.) l 

(12) 10 L 86 at p. 103; 113 Ind. Cas. 1; 299P L 
R 654; AI R1928 P. O. 294; 55 M LJ 746: 98 L 
W 507; 490 LJ 38; 55 I A 407; (1929) MW N 5 
(P.O 


*Page of P R 1906.—| Ed, | 
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matters of succession and alienation even 
to non-agricultural tribes settled as agri- 
cultural communities. This may very 
often he the fact but it is not the first 
rule. The first rule is that non-agricul- 
tural tribes, especially Brahmins, follow 
their personal law and that those asserting 
‘agricultural custom have to prove it. 
Here the point favouring the plaintiffs is 
the existence of a compact village com- 
munity for nearly three centuries. On 
the other hand, these Brahmins still 
include priests, their connections are 
largely with non-agricultural families, and 


many of them follow  non-agricultcral 
vocations. 
For these reasons Iam of opinion that 


onus is not discharged. I would, there- 
fore, accept this appeal and set aside 
the judgment and decree of the learned 
District Judge and dismiss the plaintiff's 
suit, but in view of the peculiar 
circumstances direct thai the parties 
bear their own costs throughout. 

Tek Chand, J.—I agree. l 

N. Appeal accepted. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT 
Second Civil Appeal No. 165-B of 1932 
June 20, 1935 . 
Nryoal, A. J.C. 
VISHW ANATH— DEFENDANT 
—APPELLANT 
versus 
NARAYAN AND oTHers—PLAINTIFFS— 


RESPON DENTS 

Hindu Law—Widow—Gift—Power to make gift 
of reasonable portion of husband's property for what 
she considers to be religious and charitable—Pious 
gifts and secular gifts—Distinction—Reasonable 
portion—Determination of. 

A Hindu widow has power to make a gift at 
her own will of a reasonable portion of her hus- 
band’s property for what she considers to be 
religious and charitable, apart from the obligatory 
duty to make donations at the time of the per- 
formance of necessary ceremonies such as obsequies 
of the deceased husband or auspicious occasions 
like marriage. 

Performances of charity is as incumbent on 
women a8 on men, and consequently any charitable 
act performed by a widow must on the reasoning 
of the ancient law-giver conduce to the spiritual 
welfare of her husband. 

The dispositions made by a Hindu widow for 
pious or charitable purposes must be clearly dis- 
tinguished from her alienations for purely worldly 
purposes. While she has indisputable power in 
respect of the former, she has none in respect of 
the latter, unless legal necessity exists. If the 
disposition is proved to have been made for a 
pious or charitable purpose, it is incumbent on the 
party impeaching it to prove its impropriety, but 
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if the alienation is for a worldly purpose, the 
onus is on the person seeking to affirm it of 
proving the justifying necessity. The pious or 
charitable gifts are valid and secular alienations 
are invalid unless respectively the contrary is 
proved. The widow does not, however, enjoy an 
unlimited power of disposition even for pious and 
charitable purposes. The validity of such dis- 
positions must be judged in the light of con- 
siderations of prudence and propriety. A widow's 
disposition for a charitable or religious purpose 
must be upheld unless it appears to be reckless, 
improvident and extravagant. Khub Lal Singh v. 
Ajodhya Misser (4), relied on. Puran Dei v. Jai 
Narain (1), and Sham Dei v. Birbhadra Prasad (2), 
dissented from, 


A gift merely as a pious act of a widow must 
be upheld as being within her competence if it 
relates toa reasonable portion of the husband's 
property. 

The question as to what fraction is reasonable 
is not easy to determine as every case has really 
“to be determined on its peculiar facts ; 

Held, that the gift of 25 acres out of 188 wasin 
no way an illegitimate exercise of the widow's 
power of alienation. Churaman Sahu v Gopi Sahu 
(7), referred to. 


S.C. A. against the decree passed by 
the Third Additional District Judge, 
Amraoti, in Civil Appeal No. 26 of 1991, 
dated February 29, 1932, arising out of 
No. 44 of 1930 in the Court of the First Sub- 
4 udge, Second Class, Amraoti, dated August 
, 1931. 

Messrs. D. W. Kathalay and V. K. 
Rajwade, for the Appellant. 

Mr. M. R. Bobde, for the Respondents. 

Judgment.—This is a defendant's appeal 
from the judgment and decree of the 3rd 
Additional] District Judge, Amraoti, which 
modified the decree of the first Court 
dismissing the suit, 


The respondents in their capacity as 
reversioners to one Zingraji, who died 
in 1912, claimed to recover possession of 
a field Survey No. 39 of Mauza Kalam 
Gawan from the appellant on the ground 
that the gift in respect of the field made 
in his favour by Musammat Mobhnabai, 
Zingrajis widow, on June 11, 1912, was 
not binding on them. Zingraji left at 
his death 188 acres of land including the 
field in suit which measures 25 acres. 
The gift deed recited that the gift was 
being made in pursuance of the directions 
given by her husband and to redeem the 
vow alleged to have been made by him 
in 1907, when hehad visited Benares. The 
widow died on the November 4, 1917, and the 
suit out of which this appeal arises was 
filed on April 27, 1929, to recover posses- 
sion with mesne profits for three years. 
The defendant resisted the suit on the 
pleas that Zingraji, when he had made 
2 pilgrimage to Benares in 1907 had 
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solemnly declared his intention to donate 
some land and that some days later he had 
made a memorandum in the defendant's 
book on June 9, 1907, with a promise to 
execute a registered gift deed after return- 
ing to his village; accordingly Zingraji 
had set apart the land in dispute as 
having been appropriated to the defendant 
and had cultivated the sameas if he was 
a trustee and delivered the profits of the 
land to the defendant every year until 
death; it was to validate this arrangement 
that Musammat Mohnabai executed a duly 
registered gift deed on June 11,1912. In 
the alternative, the defendant further 
pleaded that apart from the aforesaid 
considerations it was competent for the 
widow to make a gift of a small portion, 
out of the property which devolved on 
her, as a purely pious act which was 
intended to benefit her husband’s 
soul. 

The trial Court found that Zingraji’s 
memorandum made on the June 9, 1907, 
in the defendant’s book was proved but 
that the gift was not valid for lack 
of delivery of possession. It further held 
that the gift being only of a small portion 
of the property and made for the spiritual 
welfare of the husband was valid under 
the Hindu Law. It, therefore, dismissed 
the suit. 

The lower Appellate Court came to an 
opposite conclusion in regard to the factum 
of the alleged solemn declaration and 
the subsequent memorandum made by 
Zingraji and it differed from the lower 
Court's view that the gift was made with 
the object of conferring any spiritual 
benefit on her deceased husband. In its 
opinion the gift in reality enured forthe 
spiritual benefit of the widow herself, and 
as sguch could not validly bind the 
reversioners. It, however, found that 
Narayan, one of the plaintiffs, had given 
his consent to the execution of the gift 
and that it was consequently binding on 
him. The suit was, therefore, dismissed 
to the extent of his share, namely 6 annas, 


and was decreed to the extent of 10 
annas share belonging to the other 
plaintiff-. The defendant who has preferred 


this appeal asked for a decree against 
the plaintiffs other than Narayan on the 
general ground that the gift was within the 
competence of the widow to make so 
ug to be efective against the rever- 
gioners. 

The only question that arises for deter- 
mination in this appeal is whether a gift, 
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which is admittedly made for pious purpose 
by a Hindu widow becomes Inopera ive 
as against the reversionerg in the absence 
of the tangible proof of an intention to 
confer spiritual benefit on the husband. 
A series of decisions bearing cn the issue 
have been cited in the course of the 
arguments addressed on the either side. 
The question is by no means simple and 
the authorities are divergent. I shall 
briefly examine each of the several cases 
relied on by either party. 

In Puran Dai v. Jai Narain (1), it was 
found that Bishenprit donation, that is a gift 
made in honour of the God Vishnu in 
favour of the family priest by the Hindu 
widow was so made only for the 
benefit of herself and not of her husband. 
The conclusion was drawn on account of 
the absence of any reference to the 
husband or his funeral celebrations in 
the recitals of the gift deed and from 
the fact that it came to be made 16 
months after the husband’s death. It 


was held that such a gift was not intended’ 


to promote the spiritual welfare of the 
husband but was intended for the benefit 
of the widow herself. It was on that 


account declared to be invalidas against. 


the reversioners. The same view was 
taken in Sham Dei v. Birbhadra Prasad 
(2), and Gobind Upadhyav. Lakhrani (3). In 
the former case the principle was laid 
down that while an act done by a widow 
supposed to conduce to the spiritual 
beneñt cf her husband would confer 
Spiritual benefit on herself, the converse 
did not appear to follow, so that an act 
done by the widow supposed to conduce 
to the spiritual benefit of herself would 
not confer spiritual benefit on her hus- 
band. These are indeed weighty authori- 
ties which have been relied on by the 
lower Appellate Court. This view, how- 
ever, did not appeal to Mookerjee, J., 
“who expressed his dissent in Khub Lal 
Singh v. Ajodhya Misser (4), on considera- 
tions of the intimate spiritual unity of the 
husband and . wife as conceived by the 
ancient Hindu law-givers, reinforced by 
the weighty opinion of Prannath Saraswati 
contained in hislearned work on the Hindu 
Law of Endowments. 

It would be pertinent to refer to the 
law laid down by their Lordships of the 
Privy Council before entering on a dis- 


Q) 4 A 482; A W N 1882; 115; 7 Ind. Jur. 207, 
(2) 43 A 463; 62 Ind. Cas 432: 19 A L J 319, 
(3) 43 A 515; 63 Ind. Cas. 221;19 A L J 499. 
(4) 43 O 574; 31 Ind, Oas. 433; 22 OL J 345. 
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cussion of the principles which ought to 
govern the Hindu widows alienations 
made for pious purposes. In The Collector 
of Muslipatam v. Cavaly Venkata Nar- 
rainapah (5), their Lordships of the Privy 
Council enunciated the rule as follows : 

“If there be collateral heirs of the husband, the 
widow cannot of her own will alien the property 
except for special purposes. For religivus or 
charitable purposes, or those which are supposed 
to conduce to the spiritual welfare of her husband, 
she has a larger power of disposition than that 
which she possesses for purely worldly pur- 
poses. h 

In Sardar Singh v. Kunj Bihari Lal 
(6), their Lordships of the Privy Conncil 
were dealing with a gift made by a Rajas 
widow to the temple of Jagannath at Puri 
for Bhog, that is food offerings, to the | 
deity, and the maintenance of the priests 
in charge in performance of a vow made 
by the widow on a pilgrimage to Puri. 
Their Lordships stated that the Hindu 
system recognises two sets of religious 
acts. One is in connection with the 
actual obsequies of the deceased, and the 
periodical performance of the obsequlal 
rites prescribed in the Hindu religious 
law which are considered as essential for 
the salvation of the soul of the 
deceased, the other relates to acts 
which although not essential or obliga- 
tory, are still pious observances which 
conduce to the bliss of the deceased's 
soul. Their Lordships clearly pointed out 
that in that case confusion had arisen 
from mixing up the indispensable or obli- 
gatory duty with a pious purpose which, 
although optional, is spiritually beneficial 
to the deceased. In the end their Lordships 
summarised the law in these words : 

“The Hindu Law recognises the validity of the 
dedication or alienation of a small fraction of the 
property by a Hindu female for the continuous 
benefit of the soul of the deceased owner.” | 

In the light of this principle it was 
found that the Rani’s gift was fully in 
accordance with the Hindu religious sen- 
timent and religious belief, and was not, 
therefore, in excess of her powers, having 
regard to the fact that it related toa 
small fraction of her husband's pro- 
perty. 

It is obvious from the abovementioned 
decisions that the Hindu widow has power 


to make a gift at her own will of a rea- 


sonable portion of her husband’s pro- 
(5)8 MI A539 at pp. 550 and 551; 2 Sar. 25;2 W R 
P O31 


6) 44 A503: 69 Ind. Oas. 36; A I R 1922 PO 
BL 16 L W871: 31 MLT 253; 37 OL J 383; 44 
ML J 766; 27 OW N 853: 25 Bom. L R 648; 2P 
WR 1923; 49 IA 383 (P O). 
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perty for what she considers to be re- 
ligious and charitable, apart from ihe 
obligatory duty tomake donations at the 
time of the performance of necessary 
ceremonies suchas obsequies of the deceas- 
ed husband or auspicious occasions like 
marriage. 

Now if a Hindu widow has unquestion- 
ably the power to make pious gifts, the 
question 18 whether any distinction can 
be drawn between those which are sup- 
posed to conduce to the spiritual welfare 
of her husband and those that redound to 
her own benefit. The dictum laid down in 
Sham Dei v. Birbhadra - Prasad (2) to the 
effect that the benefit which is to acerue 
to the widow herself cannot confer 
any spiritual benefit on her husband ap- 
pears to be not basedon any recognised 
conception of the relations between a widow 
and her deceased husband. The true 
notion of the Hindu law-givera was that the 
sacrament of marriage unites the spouses 
into one being. It is well known that even 
in ordinary parlance the wife is described 
as the Ardhangi (half the body) of her 
husband. This popular conception has its 
origin in the Shastric texts of which a 
few may be noticed here. Brahaspati 
describes the position of the wife in the 
following words: 

“In scripture and in the code of law, as well as 
in popular practice, a wife is declared by the wise 
to be half the body of her husband, equally shar- 
ing the fruit of pure and impure acts, Of him, 
whose wife is not deceased, half the body survives.” 


(The learned Judge quoted the Sanskrit text and 
proceeded.) 
be 


That this text was considered to 
authoritative is clear from _ the reference 
made to it by Aparark in his commentary 
on the Yajnavalkya. Chapter II, verse 135. 
Reference to this text also occurs in the 
Mitakshara andin the Dayabhaga. Pran- 
nath Saraswati at p. 168 cf his learned work 
on Endowments refers to this text, and 
also refers to a text of Vyasa to this 
effect : — 

“After the death of her husband, let a virtuous 
woman observe strictly the duty of continence... 
She should give alms to the chief of the venerable 
for increase of holiness, and keep the various facts 
whichare commanded by sacred ordinances. A 
woman who is assiduous in the performance of 
duties, conveys her husband, though abiding in 
another world, herself to a region of bliss,” 

The comment ofthe Digest writers such 
ae Ohudamani, Srikrishna and Maheswara 
is also Significant: 

“But, on failure of heira 
grandson, the wife, being inferior in pretensions 
to sons and the rest, because she performs acts 


spiritually beneficial to her husband from the date 
of her widowhood," 


down to the son’s 
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The text of Brihaspati and Vyasa con- 
stitute the basis of the widow's right of 
inheritance which in more ancient times 
was not recognised. It is particularly to 
be noted that her very right to succeed 
to the property of her husband arises from 
the belief that she represents half the 
body of her husband and that the whole 
body including the oul of the 
husband ghares in the results of 
the acts performed by the mundane half, 
It is clear from the aforesaid textes, as 
pointed out -by Prannath Saraswati at 
p. 169 of his work on Endowments, that 
the soul of the deceased husband par- 
ticipates in the religious merit of acts 
performed by his widow. They thus 
expose the fallacy of drawing a distinc- 
tion between acts which are productive of 
religious merit to the widow solely and 
those which benefit the soul of her 
husband. 

It ig unnecessary to dilate on the sup- 
posed spiritual efficacy of alms giving or 
other forms of charities as conceived by 
the Hindus. The virtues of Dan, that is, 
gift, are uniformly extolled in all the re- 
cognised Hindu religious books. Hemadri 
in the opening chapter of the Danakhan- 
dam quotes a text of Satapatha-Brahman 
which enjoins the threefold practice of 
Dan, that is self-restraint. Dana (liberality) 
and Daya (compassion), This text also 
occurs in the Brihadaranyaka Upanishada, 
Chap. V, 8. 11 (3). In Vrihaspati, also, 
quoted by MHemadri, charity (dana) is 
declared as the prevailing virtue in the 
Kali Yuga (Iron age), The lofty merit of 
Dana is described in various places in the 
Mahabharata as well, gee for example 
Anusashana Parva, Chapters 59 to 67, and 
Chapters 137 and 138. Vana Parva, 
Chapter 200, many more references are 
to be found at p. 15 of Prannath Naras- 
watis Law of Endowments. In respect of 
Charities the religious books do not impose 
any disability on women. The injunction 
is as much applicable to them as to men. 
Jit must, therefore, follow that performance 
of charity is as incumbent on women ag 
on men and consequently any charitable 
act performed by a widow must, on the 
reascning of the ancient law-giver conduce 
to the spiritual welfare of her husband. 

The view taken by Monkerjee, J., in Khub 
Lal Singh v. Ajodhya Misser (4) commends 
itself to me as it is basedon the 
Shastric texts as well as the recognised 
popular notions amongst the Hindus. 
1 must, therefore, dissent from the view 
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taken in Puran Dai v. Jai Narain (1) 
and other casesof the Allahabad High 
Court. ; 
The dispositions made by a Hindu 
widow for pious or charitable purposes 
must be clearly distinguished from her 
alienations for purely worldly purposes. 
While she has indisputable power in 
respect of the former, she has none in 
respect of the latter, unless legal neces- 
sity exists. If the disposition is proved to 
have been made fora piousor charitable 
purpose, it is incumbent on the party 
impeaching it to prove its impropriety, 
but if the alienation is for a worldly 
purpose, the onus is on the person seeking 
to affirm it of proving the justifying 
necessity. The pious or charitable gifts 
are valid and secular alienations are 
invalid unless respectively the contrary 
is proved. The widow does not, however, 
enjoy.an unlimited power of disposition 
even for pious and charitable purposes. 
The validity of such dispositions must be 
judged in the light, of considerations of 
prudence and propriety, A widow's dis- 
position for a charitable or religious 
purpose must be upheld unless it appears 
to be reckless, improvident and extrava- 
anb. . . 
: Turning to` the facts of this case, the 
widow's recital in the gift deed that the 
gift was in accordance with the directions 
of her husband may be false as held by 
. the lower Appellate Court. The fact, 
however į cannot be denied that a reference 
to the husband is there, which at least 
sheds light on her intention to make the 
gift in memory of her husband. In view 
of the lower Appellate Court's finding that 
the gift deed was executed with the 
knowledge and concurrence of Narayan 
who was an elderly member of the joint 
family shows that the professed intention 
was accepted by him as genuine. I do 
not see any reason why the widow should 
not be credited with entertaining an in- 
tention to benefit the soul of her husband 
by making agift in commemoration of his 
visit to Benares. In any case on the 
foregoing discussion the gift merely as 
a pious act of a widow must be 
upheld as being within her competence 
if it relates to a reasonable portion of the 
husband’s property. What fraction is 
reasonable is not easy to determine, In 
Churaman Sahu v. Gopi Sahu (7) a gift of 
more than one-fourth and less than one- 
(n 37 O l; 1 Ind. Oas, 945; 130 W N 994; 100 L 
J 940. 
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third of the total value was upheld, Itis 
dificult to dogmatise on a matter which 
has to be considered in relation to various 
circumstances other than the mere ratio 
of the fraction gifted to the entire pro- 
perty. Every case has really to be deter- 
mined on its peculiar facts. So far as 
this case is concerned, I have no doubt 
that the gift of 25 acres out of 188 was 
in no wayan illegitimate exercise ofthe 
widow's power of alienation. 

I ‘set aside the lower Appellate Court's 
decree and restore the decree of the Court 
of first instance. The respondents Nos. 2 
to 7 will bear the costs of this appeal, and 
respondents Nos. 1 to7 will pay the appel- 
lant’s costsin the two Oourts below. 

N. l Decree set aside. 


LAHORE HIGH COURT 
First Civil Appeal No. 140 of 1930 
TEK CHAND AND AGHA HAIDAR, JJ 
May 8, 1934 
Seth TOLA RAM AND OTAERS— PLAINTIFFS 
—APPELLANTS 
VETSUS 
KOTU RAM AND ANOTHER - DEFENDANTS— 


RESPONDENTS. 

Hindu Law—Joint family consisting of two-brothers 
—Debts incurred by elder for family business and for 
legitimate personal expenses—Debt, if binding on 
entire joint family property— Liability of minor, if 
extends only to his interest in joint family proper- 
ty. 

Where money is borrowed for the family business 
carried on by the elder brother after the death of his 
father, for the benefit of himself and of his younger 
brother who constituted with him the joint family 
and money is required for his own marriage 
which isa legitimate expenditure under the Hindu 
Law and for household expenses, the debt is binding 
on the entire family property but the liability of the 
younger brother extends only to his interest in the 
joint family property and not to any personal proper- 


ty which he may possess. 
F.C. A. from the decree of the Subordinate 
Judge, First Class, Dera Ghazi Khan, 


dated the December 13, 1929, 

Messrs. Shamair Chand and M. L. Puri, 
for the Appellants. 

Mr. A. N. Chona, for the Respondent. 

Agha Haidar, J. —This appeal arises out 
of a suit for the recovery of Rs. 5,051-15-6 
on the basis of a bahi account. The 
trial Court decreed the plaintiffs’ suit 
against one of the defendants, namely, 
Kotu Ram, defendant No. 1, and dismissed 
it against Viru Ram, minor, defendant 
No. 2. The plaintiffs have come up in 
appeal to this Court asking that a decree 
may be passed against Viru Ram ag 
well, 
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The case for the plaintiffs is that de- 
fendant No. lopened a bahi account with 
them on the February 16, 1929, and that 
the last balance was struck on the February 
12, 1928, according to which a sum of 
Rs. 4,734-8-9 was found due to the plain- 
tifs by the defendants.. They, therefore, 
asked for a decree for the principal and 
interest at the rate of twelve annas per 
cent per mensem, the total amount claimed 
being Rs 5,051-15-6, 

Defendants Nos. 1 and 2 are brothers. 
Defendant No. 2 was a minor at the time 
of the institution of the suit. Defendant 
No. 1 filed his written statement pleading 
that defendant No. 2 was separate from 
him and lived and messed with his 
mother and that the ‘account had been 
opened by him only in his personal 
capacity and that his brother Viru Ram 
was not liable. 

Vira Ram, defendant No, 2, filed a 
Separate written statement the gist of which 
is that he was separate from his brother, 
defendant No. |, and that no debts had 
been contracted for the benefit of the joint 
family and, therefore, the joint family 
property was not liable for any such debts. 

The parties were examined before the 
settlement of issues, and it may be 
observed that defendant No. 1 stated 
that his brother was only six or seven 
years old and that he had separated from 
him only last Sawan. He further admitted 
that no document was written embodying 
the transaction of partition and that gO 
far as the landed property was concerned, 
ho mutation entry had been made. He 
furtber admitted that he had been keeping 
a shop and bringing suits jointly along 
with his brother and that the 
been incurred for his own Marriage and 
household expenses and the shop. His 
father died, according to him, in Sambat 
1976-1919. He admitted that his father 
had been keeping a small Shop. The 
admissions contained in this statement are 
important and form part of the Pleadings 
in the case. 

The account (Ex. P-2) on which the 
present suit is founded, is printed at pp. 
19 to 29 of the paper book and its head- 
ing 18 as follows :— 

“Account of Kotu Makar and Viru Ram Makar 
S0ns of Jesa Ram Makar, appearing on leaf No, 108 


of the Bandi, commencing from the oth Phagan, 


et 1976 (corresponding to the February 16, 


_ The last balance of this account is the 
basis of the present suit. It bears the 
heading “Account of Kotu Makar and 
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Viru Ram Makar, sons of Jesa Ram Makar 
relating to Sambat 19834." This is marked 
as Ex. P-1. The debit entry is im- 
portant and runs as follows :— | 

“Brought forward from the leaf of this bah? 
balance of rupees four thousand, seven hundred 
and thiry-four, annas eight and pies nine agreed 
to be paid with interest at Re, 0-12-0 per cent 
per mensem, by Kotu Makarand Viru Ram Makar 
to the shop of Seth Aya Ram Seth Tola Ram 


under date the Ist Phagan, Sambat 1984, ‘cor- 
responding to February 12, 1938) ... ..... wese 
Re 4,734-8-9.” 


This entry is signed by Kotu Makar 
in his own hand. The Subordinate Judge 
held that the defendants were joint at the 
tims when the balance was struck, but 
that defendant No. 2 was not liable for 
the amount under the Hindu Law as it 
was not proved positively (1) that the 
shop was a joint family business, (2) that 
the debt was advanced for the business 
of the family shop, and (3) thatthe deht 
contracted was appropriated to the trad- 
ing business. On these findings he passed 
a decree against defendant No. 1 only 
and dismissed the suit as against defen- 
dant No. Z. 

In appeal the position was not 
challenged that the family consisting of 
defendants Nos. | and 2 was a Joint 
Hindu family. The contention of Mr. 
Shamair Chand, ''ounsel for the plaintiffs- 
appellants, is that there existed a shop 
which was carried on by Jesa Ram, the 
father of the defendants and that on his 
death the self-same shop was carried on 
for and on behalf of the joint family by 
defendant No. 1, the only adult member 
of the family and, therefore, the family 
property was liable for the sum claimed. 
He has further argue! that the debts 
were partly incurred for the purpose of 
meeting the expenses incidental to the 
marriage of defendant No. 1 and that, 
therefore, the joint family funds were 
liable for that expenditure. He also con- 
tended that the money spent on household 
expenses was a valid family debt for 
which: the family property was liable. 

So far as the question of law is con- 
cerned, I do not think there is any dispute 
about it. The expenses of the marriage 
of a member of a Joint Hindu family 
are legitimate expenses and the joint 
family property is liable for the same. 
This proposition is supported by a large 
volume of authorities and I quote here 
only by way of example the case reported 
as Dedar Singhv. Bansi (l), where 


(i) A I R 1925 Lah, 520; 85 Ind. Oas. 741, 


460 


a number of cases have been referred to 
and discussed. 

It is admitted by defendant No. 1 
himself in his statement, which has already 
been referred to, and the evidence of the 
plaintiffs’ witnesses amply proves that the 
father of the defendants had been carrying 
on a shop and the said shop continued 
to be in existence and was carried on 
under the supervision of Kotu Ram, de- 
fendant No. 1. Two witnesses, who have 
been cited on behalf of the defendants, 
also make important statements in support 
of this part of the plaintiffs’ claim. Bela 
Ram, D. W. No. 2 says that the father 
of defendant No. 1 had been keeping 
a shop and that the defendants owned 
land in Mauzas Ladan anu Adilpur. He 
goes on to say that the defendants had 
been carrying on money-lending business 
left by the father, did money-lending 
business themselves though the debts were 
not realised. 

Tharya Ram, D. W. No. 3, is another 
witness for the defendants. In cross-exa- 
mination he has stated that Jesa Ram, 
the father of the defendants, had been 
doing money-lending business and had 
déalings with the plaintiffs; he further 
says that the debts: due to him had been 
realised by the defendants and that the de- 
fendants continued money-lending business 
and opened a shop also. Kotu Ram, 
defendant No. 2, was examined on behalf 
of the plaintiffs as P. W. No. 6. He clearly 
admitted that he opened an account and 
wrote out the heading “Lekha Kotu Ram- 
Viru Ram.” He says of course that he 
did this at the instance of the plaintiffs 
because the latter refused to advance 
money to him unless his brother’s name 
was entered in the heading. He further 
admits that his father had been doing 
money-lending business and was keeping 
bahis and finally he had to admit that 
he had borrowed money from the plain- 
tiffs for carrying on the money-lending 
business and for his own marriage. It is 
important to note that he did not produce 
the accounts of his own business for the 
period for which the plaintiffs have brought 
the present suit. He produced a certain 
document which he calls kharra, but 
curiously enough the first page of this 
document, which usually 
names of the members of the firm: is 
torn off. The inference is irresistible 
that, in order to destroy damaging evi- 
dence, the first page ofthe account book has 
been removed, He further says that the 
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previous Kharra had been lost,—a statement 
which I find difficult to believe. 

The position, therefore, is that having 
regard to the admissions made by defen- 
dant No. 1 himself and by his own 
witnesses, it cannot be doubted for a mo- 
ment that the money had been borrowed 
for the family business which had been 
carried on by defendant No. 1 after the 
death of his father for the benefit of 
himself and of his younger brother who 
constituted with him the joint family. 

Furthermore, the money was required for 
the expenses of his own marriage which, as. 
already indicated,is a legitimate expenditure 
under the Hindu Law and for other house- 
hold expenses. On a consideration of the 
evidence on the record, I am of opinion that 
the judgment of the Subordinate Judge is 
entirely against the weight of evidence and 
cannot stand. | 

I would accordingly accept this appeal 
with costs and, modifying the decree of 
the Subordinate Judge, dated the Decem- 
ber 13, 1929, in so far as it dismissed the 
plaintiffs’ suit against defendant No. 2, 
decree the plaintiffs’ claim against both 
defendants Nos. l and 2. It must, how- 
ever, be clearly understood that the liability 
of defendant No. 2 would extend only to 
his interest in the joint family property 
and not to any personal property which 
he may happen to own and possess, 

Tek Chand, J .—I agree. 

N. Appeal accepted. 


MADRAS HIGH COURT 
Appeal Against Order No. 374 of 1933 
March 27, 1935 
BEASLEY, C. J. AND CORNISH, d. 
MULUKTLA AOHUTA RAMAYYA 

GARU—APPELLANT i 
Versus 
Tam OFFICIAL RECEIVER, EAST. 
GODAVERI ar RaJAHMUNDRY— 
RESPONDENT 

Provincial Insolvency Act (V of 1920), ss. 28 (2), 
55—Transactions protected by s. 55— Transaction, 
meaning of—Suit by creditor after preseniation of 
insolvency petition—Decree before adjudication— 
Transaction, validity of, against Official Recerver— 
Doctrine of relation back—Mortgage—Suit by mort- 
gagee to enforce claim—S. 28 (2), if applies. 

Under s. 55, Provincial Insolvency Act, the only 
transactions which are protected are payments by 
the insolvent to any of his creditors, and payment 
or delivery to the insolvent, transfers by the in- 
solvent for valuable consideration or contracts or 
dealings by or with the insolvent for valueble con- 
sideration provided that such transactions take place 
before the date of the order of adjudication and tha 
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the persons with whom such transactions take place 
have not at the time notise of the presentation 
of any insolvency petition by or against the 
debtor. The word ‘transaction’ within the meaning 
of s. 55, contemplates something done by the insol- 
vent. The word does not point to a proceeding in 
which the bankrupt is merely passive. In re O'Sheas 
Settlement (5) and Wild v. Southwood (6), referred 
to. [p. 463, cols. 1 & 2.] 

The filing of a suit against a debtor prior to the 
adjudication although after the presentation of an 
insolvency petition is not to be regarded outside the 
purpose of the Insolvency Act with reference to the 
provisions of s. 28 (2). Kaliaperumal Naicker v. 
eae Iyer (1), dissented from. [p. 464, col. 
1. 
Where the appellant filed asuit against the in- 
solvent aday after the presentation of the insolvency 
petition and obtained adecree before the date of 
adjudication, the insolvent having withdrawn his 
defence ; 


Held, that this was not a transaction which is 


protected by s.55 ofthe Provincial Insolvency Act, - 


and, unless it comes within the protection of that 
section, by reason of the doctrine of relation back 
the property of the insolvent must be deemed to 
have vested in the Official Receiver on the date of 
the presentation of the insolvency petition which 
was antecedent tothe date of the filing of the suit 
and the subsequent decree. [1bid.] 

Per Cornish, J.—A suit instituted by a mortgagee 
to enforce his claim under the mortgage would be 
outside the Insolvency Act and s. 28 (2) would have 
no application to it. [p. 465, col. 1.] 

A. against an order of the District Oourt 


of East Godaveri at Rajahmundry, dated 


April 5, 1933, and made inI. A. No, 153 
of 1932 in I. P. No. 9 of 1931. 

Messrs. Ch. Raghava Rao, A. Sat- 
yanarayana and D. Narasaraju, for the 


Appellant. 
Mr. R. N. Ayyangar, Amicus Curate, for 
the Respondent. 


Beasley, C.J.— This is an appeal from 
an order of the learned District Judge of 
Hast Godaveri declaring void as against 
the Official Receiver a decree obtained by 
the appellant here, the lst respondent in 
the lower Court, against the 2nd respond- 
ent in the lower Court, an insolvent. A 
petition to adjudicate the 2nd respondent 
in the lower Court and his son was present- 
ed on February 3, 1931. The 2nd respond- 
ent owed moneys on pro-notes to one 
Mulkutla Achutaramana, afterwards the 
22nd creditor in the list of creditors filed 
by the insolvent and the appellants here. 
He ‘threatened the 2nd respondent with 
a suit and the 2nd respondent executed 
an agreement in favour of the appellant 
here on March 19, 1930, undertaking not 
to alienate his immovable property tll 
his .debt was discharged and undertaking 
to execute a mortgage bond in his favour 
for the amount due whenever demanded 
by him. On the strength of this agree- 
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ment the appellant filed a suit against 
the 2nd respondent on February 4, 1931, 
i,e.the day after the presentation of the 
insolvency petition, in the District Munsif's 
Court of Rajahmundry, praying for a 
decree for specific performance of the 
before-mentioned agreement. The 2nd 
respondent appeared by Pleader on July 
31, 1931, and filed his written statement 
on August 7, 1931, but withdrew his 
defence on September 8, 1931, upon which 
date the suit was decreed. On October 
8, 1931, the 2nd respondent was adjudicat- 
ed an insolvent but not his son; and on 
the same date the Official Receiver of 
Rasi Godaverl was appointed Receiver of 
the insolvent’s property; and on February 
13, 1932, he filed the application which 
resulted in the order which is under 
appeal. The position is that the creditor 
the appellant here, obtained his decree 
before the date of the adjudication of 
the insolvent but after the date of the 
presentation of the insolvency petition. 
The suit was also filed after that date. 
The question here is whether this decree 
is binding upon the Official Receiver, who 
contended in the lower Court that s. 28 (7) 
of the Provincial Insolvency Act which 
makes the adjudication order take effect 
as from the date on which the insolvency 
petition was presented renders legal pro- 
ceedings taken after that date against a 
debt or of no effect against the Offcial 
Receiver because by reason of sub-s, (2) 
on the making of an order of ad- 
judication the whole of the property of 
the insolvent vests in the Court and 
thereafter no creditor to whom the in- 
solvent is indebted can, during the 
pendency of the insolvency proceedings 
have any remedy against the property of 
the insolvent in respect of the debt or 
commence any suit or other legal proceed- 
ings except with the leave of the Court. 
The appellant relies on Kaliaperumal 
Naicker v. Ramachandra Iyer (1), a decision 
of Ramesam, J. There the owner of the 
equity of redemption in certain properties 
presented a petition to be adjudicated an 
insolvent on November 16, 1920. A suit 
was filed on the mortgage on October 26 
1921, impleading this person as the defend- 


ant. On December 20, 192], the 
order of adjudication was passed. 
On April 25, 1922, the plaintiff- 


applied to implead the Official Receiver 
also as a defendant. It was held that 


(1) (1927) M W N 245; 102 Ind. Cas, 444: 53 M LJ 
142; 26 L W 171; A I R 1927 Mad, 693. 


. of that suit. 
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there was no necessity to obtain the leave 
of the Court for the institution of the 
suit as the suit was filed before the date 
of the order of adjudication and that the 
filing of a suit prior to the adjudication 
must be regarded outside the purpose of 
the Insolvency Act with reference to the 
provisions of s. 28 (2)of the Act. On page 
245* Ramesam, J. says: 

“The appellant contends that the plaintif had 
not obtained the leave of the Court for the filing 
Mr, Subramanya Ayyar refera me to 
a number of cases under 8 28 (7'. Most of these 
cases had to do with the effect of dealings by the 
insolvent in the interval between the application 
and adjudication For instance, in Sheonath Singh 
y, Munshi Ram (2), it was held that alienations by 
the insolvent are not valid against the Official 
Receiver. The effect of s. 28 (7) was correctly 
described there. The actual sections referred to 
there are the corresponding sections of the old 
Act. ans 

“No vesting takes place until an order of ad- 
judiéation is made. It is the making of the order 
of adjudication which vests the property and only 
upon such an order being made can any vesting 
take place at all. But once the order is made, the 
effect created by it is, by a legal fiction, taken to 
relate back to the presentation of the petition or 
in other words the commencement of the insolvency. 
For all purposes of the Insolvency Act, this fiction 
has to be used and it is a very useful fiction; 
but outside these purposes it has no place. The 
filing of a suit prior to the adjudication may be 
regarded outside the purpose of the Insolvency 
Act with reference to the provisions of 5 28 (?)” 

The Allahabad case referred to viz., 
Sheonath Singh v. Munshi Ram (2), is a 
decision of a Bench of that High Court, 
consisting of Piggott and Walsh, JJ. It 
was there held that when once an order 
of adjudication has been made the in- 
solvency commences by the legal fiction 
of relation back on the date of the 
presentation of the petition and that, 
therefore, the insolvent cannot make a 
valid alienation of his property between 
the dates of the presentation of the petition 
and the order of adjudication. What the 
debtor did in that case was to execute 
sule deed of his immovable property 
after the presentation of an insolvency 
petition against him. On page 4357 in 
discussing Sankaranarayana v. Alagiri 
Iyer (3), a decision of this High Court, 
they say: 

“we are notsatisfied that there is really all the 
difference between the provisions of the English 
Law and the Provincial Insolvency Act, which 
appears to have troubled the Madras High Court, 
but it does not matter, as the view which we take 

(2) 42 A 433; 55 Ind. Cas. 941; 2 U P LR (A) 122; 
18A LJ 449. 

(3) (1918) M W N 487; 49 Ind. Cas. 283; 24M LT 
149; 35M LJ 290; 8 L W 281. 


Pago of 927) M, W. N-— [Ed]. 
+Page of 42 All.—[Edl. 


ee 
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is the view which was always taken from the 
earliest days inthe administration of the Bankruptcy 
Law for reasons inherent in the policy of the 
Bankruptcy Law, some of which are contained in 
the judgment of the Madras High Court. The 
commercial community cannot be too often reminded 
of the risks which everybody runs in dealing with 
a man whois in low water and who may have 
committed an act of insolvency. Section 38 of the 
Provincial Insolvency Act which is another section 
taken fromthe English legislature, protects anybody 
who before the datejof the order uf adjudication deals 
with insolvent for valuable consideration but that 
protection has always been held to be unavailable 
to a transferee where the circumstances show that 
the transfer which he has taken is in itself an 
offence-against the Bankruptcy Law, that is to say, a 
man cannot claim the protection of a bona fide trans- 
fer for value, where he is himself engaged in an 
act which isan act of insolvency”. 

Another case relied upon by the ap- 
pellant was Subramania Iyer v. The 
Official Receiver, Tanjore (4), a decision 
of Spencer and Madhavan Nair, JJ. In 
that case an execution sale was held on 
September 30, 1930. Seven days previ- 
ously the lst judgment-debtor, -who was 
the father of the other judgment-debtors, 
presented an insolvency petition. An 
interim Receiver was appointed and he 
wrote and asked the Subordinate Judge 
to stop the sale, It was nevertheless held 
and confirmed by the Subordinate Judge 
on November 27, 1920. An adjudication 
order in insolvency was made on December 
15, 1920, which was finally confirmed by 
the High Court. It was beld that when 
the Official Receiver wrote to the Sub- 
ordinate Judge asking him to stop the 
sale he was acting only in the capacity 
of an interim Receiver, and as he was 
not, therefore, in possession of the debtor's 
properties the Subordinate Judge was not, 
therefore, bound to stop the sale; that 
until the Receiver is actually in posses- 
sion, a creditor is not debarred from pro- 
ceeding to execution; and that under 
s. 28 of the Provincial Insolvency Act 
vesting only takes place upon adjudica- 
tion and under s. 29 it is not till then 
that a Court in-which proceedings are 
pending against a debtor is bound to 
stay them. The effect of sub-s.7 ofs. 28 
was not there considered. Mr. A. N. 
Aingar as amicus curaie to whom we are 
very much indebted for his very able 
argument, has stressed the fact that the 
trapsaction in question was to give a 
remedy to the creditor against the in- 
solvent’s property. This he contends is 
contrary to the provisions of s. 28 (2) of 
the Act which vests the property of the 

(4) 50M LJ 665; 93 Ind. Oas 877; 23 LW 300; 
A IR 1926 Mad, 432. 
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insolvent in the Court on the making of 
an order of adjudication and no creditor 
to whom the insolvent is indebted in 
respect of any debt provable under the 
Act is permitted during the pendency of 
the insolvency proceedings to have any 
remedy against the property of the in- 
solvent and that, as under sub-s. (7) the 
order of adjudication relates back to 
and takes effect from the date of the 
presentation of the petition, the insolvency 
is deemed to commence on the latter 
date, and that from that date, the insolvency 
proceedings are pending. He contends, 
therefore, that the Official Receiver becomes 
the owner of the property not merely from 
the date when the order of adjudication is 
made but from the commencement of the 
insolvency. The result is that a debtor cannot 
himself after the date of the presentation of 
the insolvency petition which results in his 
subsequent adjudication enter into any 
transaction which will bind the Official 
Receiver and a person dealing with him 
from that date may find himself in a 
precarioug position unless the transaction 
comes within s. 99 of the Act, which pro- 
tects bona fide transaction. Under that 
section the only transactions which 
are protected are payments by the insol- 
vent to any of his creditors, and payment 
or delivery to the insolvent, transfers by 
the insolvent for value consideration or 
contracts or dealings by or with the insol- 
vent for valuable consideration provided 
that such transactions take place before 
the date of the order of adjudication and 
that the persons with whom such trangac- 
tions take place have not at the time 
notice of the presentation of any insolvency 
petition by or against the debtor. Upon 
the question of whether the appellant had 
notice of the presentation of the insolvency 
petition the learned District Judge in his 
judgment says that he had notice of that 
petition. I am bound to say thatthe facts 
of this case gave rise to a strong infer- 
ence that the appellant did know of the 
presentation of the insolvency petition. The 
agreement upon which he sued is dated 
March 19,1930, and it is significant that 
the appellant took no steps whatever to 
enforce that agreement by suit for nearly 
eleven months after the date of the agree- 
ment and only filed his suit the day 
after the presentation of the insolvency 
petition in the District Court of East 
Godaveri at Rajahmundry, in the District 
Munsif’s Court of Rajahmundry. It is 
difficult to avoid the conclusion that the 
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suit was filed in consequence of the filing 
of the insolvency petition on the previous 
day. However, in my view, the questiou 
of notice is immaterial as this is not one 
of those transactions which is protected by 
s. 290. In an English case, namely, In re 
O'Shea’s Settlement (5), it was held that a 
charging order under s. 14, of the Judg- 
ments Act, 1838, upon stock or shares or 
money in Court belonging to a judgment- 
debtor is not a ‘transaction’ protected by 
s. 49, of the Bankruptcy Act, 1883. Sec- 
tion 49, protected any contract, dealing 
or transaction by or with the bankrupt for 
valuable consideration provided that the 
person with whom the contract, dealing 
or transaction was made or entered into 
had not at the time of the contract, deal- 
ing or transaction notice of any available 
act of bankruptcy committed by the bank- 
rupt before that time. That section is very 
similarto s. 55 of the Provincial Insol- 
vency Act. Lindley, L. J. on p. 331* says: 

“Oontract, dealing or transaction with the bank- 
rupt means something done by him. The words 


do not point toa proceeding in which the bank- 
rupt is merely passive, " 


It is difficult to see how the filingof a 
suit and the obtaining of a decree even 
though by consent of the judgment-debtor 
can be held to be a contract, dealing or 
transaction done by the judgment-debtor, 
This case was followed in Wild v. South- 
wood (6). There a charging order under 
s. 23, ofthe Partnership Act, 1890, upon a 
judgment-debtor’s interest in a partner- 
ship, being a proceeding in invitum, was 
held not to be a ‘tiansaction’ protected by 
s. 49, of the Bankruptcy Act. The plaint- 
iff in that suit who had on April 20, 1896, 
obtained judgment against the defendant 
for £147-8-0 and costs, obtained an order 
on April 27, in the action under s. 23 
of the Partnership Act, 1890, charging the 
judgment debt and costs on the defend- 
ant’s share and interest in a business he 
was Carrying on in co-partnership, with 
two other persons, On May 23, he took 
out a summons to enforce his charging 
order by asale of the defendant’s interest 
in the partnership property. At that time 
the defendant, although the plaintiff was 


‘unaware of it, had committed an act of 


bankruptcy on the previous April 17. On 
June 1, a bankruptcy petition was pre- 


(5) (1895) 1 Oh, D 325; 64 LJ Ch. 263; 12 R 70; 
71 L T 827; 43 W R 232. 2 Manson 4, 

(6) (1897) 1Q B D 317; 66 LJ QB 166; 75 LT 
388; 45 W R 224; 3 Manson 301. 


Page of (1895) 1 Oh. D. —[Hd.] 
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sented against the defendant grounded on 
the act of bankruptey he- had committed 
on April 1/, andon June 15, a receiving 
order was made on the petition which was 
followed by an adjudication. Following 
In re O'Shea’s Settlement (5), Vaugham 
Williams, J., held that the obtaining of 
the charging order was not a transaction 
Within the meaning of s. 4¥of the Bank- 
ruptey Act. He then deals with the law of 
relation back and says: 

“This law of relation” back, which makes the 
title of the trustee vest as from adate antece- 
dent to the transaction or event which took place 
without any petition in bankruptcy having 
occurred or a receiving order having been made, 
operates no doubt very hardly in many cases, 
and, therefore, various Acts of Parliament have 
Contained protective sections to relieve those per- 
sons who would be injured by the stringency 
of that law. Apart from these protective sec- 
tions, it is plain that this execution cannot 
hold -good against the trustee in bankruptcy 
ee title relates back to a period anterior to 
it. 

In my view, Mr. R. N. Aingar’s conten- 
tion must be upheld. This was not a 
transaction which is protected by s. 595 of 
the Provincial Insolvency Act and, unless 
it comes within the protection of the sec- 
tion, by reason of the doctrine of relation 
back-the property of the insolvent, must be 
deemed to have vested inthe Official Re- 
ceiver onthe date of the presentation of the 
insolvency petition which was antecedent 
to the date of the filing of the suit and 
the subsequent decree. For these reasons 
Iam unable to agree with the opinion 
expressed by Ramesam, J.,in Kaliaperu- 
mal Naicker v. Ramachandra Iyer (1) that 
the filing of a suit against a debtor 
prior tothe adjudication although after the 
presentation of an insolvency petition is 
to be regarded outside the purpose of 
the Insolvency Act with reference tothe 
provisions of s. 28 (2). The result is that 
this appeal must be dismissed. l 


Cornish, J.—I agree. In my opinion 
the decree which the creditor obtained 
in his suit against the debtor for specific 
performance was not a ‘transaction’ covered 
by s. 55 of the Provincial Insolvency Act. 
The construction put upon the word in 
the corresponding s. 45 of the English 
Bankruptcy Actis that it means a tran- 
gaction in which the insolvent dues some- 
thingand not a proceeding in which the 
insolvent is merely passive. Thus, a charg- 
ing order -upon property belonging to the 
judgment-debtor in Court, and a garnishee 
order attaching a debt due to the insol- 
vent have been held not to be a transaction 


M. A. RAMAYYA GARU v. THE OFF. RECEIVER, BAST GODAVERI (MADR) 


. fore, 


when the 


15810 


within the protection of the section; See 
Williams on Bankruptcy, 14th Edition, page 
331. There is.no reason why the word 
‘transaction’ asit occurs in s. 25 of the 
Provincial Insolvency Act, should bear a 
different meaning. The act done by the 
debtor in this case is that he withdrew his 
defence to hiscreditor’s suit and submit- 
ted to a decree. It was purely a passive 
act; and judged by the above-mentioned 
criterion would not be a transaction 
within the contemplation and protection of 
8,90. - 

Now ifthe creditor had commenced his 
suit against the debtor prior to the filing 
of the insolvency petition the suit could 
have been continued notwithstanding the 
insolvency, subject to the possibility of the 
suit being stayed or its continvance being 
made subject toterms by the Court under 
s. 29of the Act. But it has so happened 
that the suit wasinstiluted on the day 
after that on which the insolvency peti- 
tion was filed. The effect of the relation - 
back of the adjudication made upon that 
petition is that the adjudication commenc- 
ed from the time when the petition was 
filed. It is from that time that the vesting of 
the estate in the Official Receiver is made 
to commence, and thatthe rule in s. 28 
(2) restraining a creditor's right of suit 
in respect of a debt comes into force. The 
consequence is that the suit in the present 
cage must be deemed to have been com- 
menced afterthe adjudication and the suit 
being one in respect of a debt, namely, 
to enforce performance of an agreement 
by the debtor to execute a mortgage to the 
creditor as security for his debt, the suit 
was incompetent under the provisions of s. 
28 (2) leave of Court to commence the 
suit not having been frst obtained, 
The decree made inthe suit would, there- 
not be binding upon the Official 
Receiver as representing the insolvent, nor 
could it be effectual against the insolvent, 
for after adjudication his power to 
transfer his property -by mortgage or 
otherwise was gone. 

With regard to what is said by Rame- 
sam, J., in Kaliaperumal Naicker v. Ram- 
chandra Iyer (1) if he intended to lay 
down the proposition that the relation 
back of an adjudication order to the time 
insolvency petition is filed did 
not affect a suit instituted in the interval 
between the petitition and adjudication 
by a creditor.in respect of a debt, I must 
respectfully dissent from it. But I ques- 
tion whether this was what the learned 
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Judge intended to convey. I think his 
observations should be understood as refer- 
Ting to the particular suit before him. 
It wasa suit upon a mortgage. The right 
of a secured creditor, such as a mort- 
gagee, to realise his security independ- 
ently of the Insolvency Court is express- 
ly reserved to him by s. 28 (6) of the Act, 
and this right includes the power of rea- 
lising the security by suit; Lang v. Hep- 
tullabhai Ismailji (7). A suit instituted by 
a mortgagee to enforce his claim under 
the mortgage would, therefore, be outside 
the Insolvency Act and s. 28 (2) would 
have no application to it.But in the present 
case the creditor who filed the suit was 
not a secured creditor, though he doubt- 
less hopes to become one, asthe result of 
his suit, 


A.-N. Order accordingly. 
bee 38 B 3593; 21 Ind. Oes. 714:15 Bom. L R 
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‘Where an appeal is filed by four out of five per- 
sons who hd obtained consent of the Collector and 
the one who is not impleaded as appellant is im- 
pleaded as respondent, applies to be transposed as 
an appellant on the ground that his inclusion among 
the respondent wus due to misreprésentation of law 
Tegarding procedure, the appeal is competent as it 
is presented with the concurrence and atthe instance 
gf such person. [p, 466, col, 2.) 

[Caselaw referred to.) 
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Per Skemp, J.—If one of the persons who has 
obtained sanction under s. 92, Civil Procedure Code, 
does not join inanappeal it is the duty of the 
Court hearing the appeal to ascertain the circum- 
stances before deciding whether to proceed. [p. 460, 
col, 2. 

A suit under s. 9?, Civil Procedure Code, or an 
appeal in such a suit does nofabate on the death of 
some of the plaintifis, and there may be some ground 
to hold that on the death of some ofthe plaintifis 
the remaining can appeal from the decree; but 
there is no authority forthe proposition that some 
of the persons who have obtained leave can either 
institute a suitor can presentan appeal when the 
remaining persons are alive and have not concurred 
either in the institution of the suit or in the pře- 
sentation of the appeal. [p. 468, col 2,] 


Per Jat Lal, J.—Order XLI, r. 4, Civil Procedure 
Code, does not apply to cases where the several 
persons who have obtained the leave of the Collector 
and have consequently instituted a suit becanse they 
must be deemed to be one plaintiff. [p. 467, col, 2.] 


Per Skemp, J.—It is not rightto say that allthe 
persons who obtained the sanction of the Advocate- 
General or of the Collector constitute one plaintiff 
although they no doubt have a joint interest. [p. 479, 
col. 2. 

A Oe eae which is not relevant to the issues, 
even if admitted without objection by the opposite 
party, must be discarded by the Appellate Court ; 
on the other hand, if itis relevant to an issue but 
cannot be admitted unless certain conditions are 
first complied with, as for instance, the proof of 
loss of the original if the document .is a copy, then 
the absence ofan objection by the opposite party 
to the admission of the document, must be deemed 
to be tantamount to an admission of the existence 
of those circumstances and the document becomes 
admissible, [p. 472, col. 2.) 

In order to constitute a valid dedication there 
should be absolute and unconditional transfer of the 
property in the name of God, such transfer should 
be perpetual and there should beactual appropria- 
tion or complete divesting of the estate of the wakif 
and vesting thereof in God and also, in the case 
of creation of wakf tnter vivos, there should be 
transfer of possession from the wakif to the mut- 
walli. Abadi Begam v, Kantz Zatnab (15), referred 
to. [p. 474, cols. | & 2.] 

A wakf can be made by means of a will. The wakif 
himself may be the mutwalli, andin sucha case, when 
a wakf inter vivos is made, there should be indication 
of change of possession from the wakif as original 
owner to himself as mutwallt; physical change vf 
possession is not necessary, Indeed in such Gases 
that is not possible ; but some overt act indicating 
the change of tenure of the property dedicated is 
sufficient, such as, for instance, mutation of names 
in the Kevenue Records, mention of a deed of even 
actual user of the property for purposes of the wakf. 
It is obvious that inthe case of a wakf by means 
of a will this condition cannot becomplied with 
because the wakf has to take effect after the death 
of the testator and, therefore, the ownership and 
possession of the property mist remain with the 
testator. In such cases, a clear and unequivocal 
direction inthe will dedicating specified property to 
God and vesting itia a mutwallt after the deatn of 
tlie testator for such objects as are recognisad by 
the Mussalman Law as proper objects of a wakf; 19 
sufficient compliance with Jaw. In addition to the 
bequest of such a nature in the will, there need not 
be ah oral declaration by the testator that he had 
created & wakf in respèct of the property or that 
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after his death the property is to become wakf prop- 
erty. [p. 474, col 2.) 

Where in a will it was stated that a serai was 
being constructed with the intention of wakf for 
the benefit of the general public, for the perform- 
‘ance of certain religious ceremonies, and for the 
comfort of every man without any rent,and it was 


further stated that it was excluded from the rights 
of relations, which was the same as “it is hereby 
excluded from the right of heirs” and in later 


clauses bequests were made of other properties, the 
income whereof had to be applied to the serat and 
finally provision -was made as to the management 
of the “wakf property” in case of the failure of 
the male heirs of the testator’s brother to carry out 
the wishes of the testator :, 

Held, that this amounted to an express declara- 

tion creating wakf in respect of the serat and other 

“properties mentioned in the will to take effect after 
.the death of the testator. It was not merely. a 
statement of his intention but an express direction 
dedicating appropriation of the seraz and the other 
property for the religious and charitable purposes 
mentioned inthe will. [p. 476, col. 2.] 

Where wakf has been created by means of the 
will, no personal benefit, in the strict sense of the 
word, can be reserved by the testator. [ibid.] 

In s. 4, Mussalman Wakf Validating Act, 1913, it 
is provided thata wakf does not become illusory 
merely because the benefit reserved for charitable or 
religious purposes has been postponed until after 
the extinction of the children or descendants of the 
person creating the wakf; only the ultimate bene- 
fit must be reserved for purposes which are, accord- 
ing tothe Mussalman Law, proper objects of a valid 
. wakf. [p. 477, col. 1.] 

Where the primary object of the testator is to 
create a wakf for charitable and religious purposes, 
the provision regarding the residence of the family 
does not invalidate the wakf. [p. 478, col. 1] 

- [Case-law referred to.] 

The word “family” as used ins. 3 (a) ofthe 
Mussalman Wakf Validating Act includes the 
brother or the descendants of the brother so as to en- 
title them- to claim to be the subjects of a valid 
wakf. [p. 478, col. 1.] 

. It isthe duty ofthe Court to frame issues which 

arise out of the pleadings ofthe parties, but it is 
also the duty of Counsel to get the proper issues 
framed, [p. 472, col. 2.] 


. F. ©. A. from the decree of the Senior 
Sub-Judge, Amritsar, dated January 2, 
1929. 

Messrs. J. N. Aggarwal, Saifuddin 
‘Kitchlew, Mohammad Monir and M. M. 
Aslam Khan, for the Appellant. 


Sir Tej Bahadur Sapru, Messrs, M. C. Ma- 
hajan, Shujauddin, J. L. Kapur and Miraj 
Din, for the Respondents. 


Jai Lal, J.—Five persons, Badrul Islam 
Ali Khan, Haji Ghulam Ali, Sayad Abbas 
Raza, Mirza Baiza Khan and Sayed 
Mohammad Hussain, after having obtained 
the .consent of the Collector under s. 92, 
Civil Procedure Code, instituted a suit 
against Musammat Ali Begam, daughter 
of Agha Kalb Ali Khan, defendant No. 1, 
and Nizam Din, son of Nabi Baksh and 
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Piara Singh, son of Jai Singh, for the 
removal of defendant No.1 from the office 
of the mutwalli ofa certain wakf alleged 
to have been made by Agha Kalb Abid 
Khan, for the appointment of the plaintiffs 
or someone else as a mutwalli in her 
place, for making over the wakf property 
to the person so appointed, for rendition of 
accounts of the wakf property and of the 
income thereof, for making over of any 
amount found due from defendant No. 1 
to the mutwalli so appointed and for de- 
vising a scheme for the management of the 
wakf property. The suit was defended 
mainly by Musammat Ali Begam whose 
principal plea was that no wakf had 
validly been created by Agha Kalb Abid 
Khan. The detailed pleadings of the 
parties will be noticed presently but at 
this stage it is only necessary to mention 
that the suit was dismissed by the learned 
Senior Subordinate Judge of Amritsar in 
whose Court it had been instituted. 

An appeal against the decree of the 
Senior Subordinate Judge has been present- 
ed in this Court, the appellants being the 
plaintiffs mentioned above with the excep- 
tion of Mirza Baiza Khan, who has been 
impleaded as respondent No. 8, the other 
respondents being Musammat Ali Begam, 
Nizam Din and four sons of Piara Singh, 
who, it appears, died subsequent to the 
institution of the suit. A preliminary ob- 
jection is taken by the respondent's Counsel 
thatthe appealhaving been filed by four 
only out of the five original plaintiffs, who 
had all jointly obtained the consent of the 
Collector, it is not competent and must 
be dismissed onthat ground alone. At the 
hearing, however, an application supported 
by an affidavit, has been presented by 
Mirza Khan praying that his name may be 
transferred to the list of the appellants. He 
states that the appeal wes really preferre- 
ed with his concurrence but he could not 
join the four appellants in presenting it 
as after the dismissal of the suit he had 
to go to Karachi on private business, and 
he considered that it would be quits 
sufficient if the remaining four plaintiffs 
presented the appeal with his consent. 
The respondents’ Counsel states that he 
has had no time to meet the allegations 
made in the application and in the affida- 
vit and that, if mecessary, he will file a 
counter-affidavit, but he contends that the 
application and the facts alleged by 
Mirza Baiza Khan do not cure the defect in 
the appeal. Hetherefore has adhered to 
his preliminary objection and we have 


1935 
heard arguments on it, and have decided 
to grant the application of Mirza Balza 
Khan by transferring his name from the 
list of the respondents to that of the appel- 
lants, We order accordingly, and proceed 
to dispose of the appeal on the merits, but 
first we must record our reasons for overrul- 
ing the preliminary objection and for grant- 
ing Mirza Baiza Khan’s applicatio.. 

As nocounter-affidavit has been filed on 
behalf of the respondents, we must assume 
that the allegations of Mirza Baiza Khan as 
to hia concurrence to the presentation of the 
appeal and as to the circumstances under 
which he could not join the other plaintiffs- 
appellants are true. 

The respondents’ Counsel flies upon a 
judgment of this Court in Mohammad Ishaq 
v. Mohammad Hussain (\), delivered by 
a Division Bench to which] was a party. 
In that case Iheld that, where three men 
had obtained the consent of the Collector 
under 8, 92, Civil Procedure Code, to insti- 
tute a suit such as is mentioned in that 
section and have after institution of the 
suit, failed to obtain the whole relief sought 
by them, then all three must join in pre- 
senting an, appeal against the decree of the 
trial Court and that two only out of three 
persons are not competent to appeal, as the 
three persons who obtained the consent of 
the Collector constitute one plaintiff. In 
arriving at this conclusion the view taken 
by the Judicial Commissioners Court, 
Sind, under similar circumstances in 
Vishondas v. Damonial (2), was approved 
and reliance was placed on Bagavannarayana 
v, Perumallacharyulu (3). The Madras case, 
however, related to a suit and not to an 
appeal, but it was held therein that the 
persons authorised te sue were all the persons 
to whom the consent had 
given and not any two of them and there- 
fore all must institute thesult jointly. 

But itis contended on behalf of the 
appellants that the view taken by this 
Court in the case cited above is not sound 
and a numberof cases is cited in mostof 
which the effect of the death of oneof the 
several persons who have obtained the con- 
pent of the Collector on the competency of 
the rest to continue a suit or an appeal 
has been considered. These cases, however, 
are, in My opinion, not applicable to the 
present case, 
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In Parmeshrt Das v. Girdhari Lal (4), a 
Division Bench of the Oudh Judicial Com- 
missioner’s Court held that the necessity 
for the co-operation of two or more persons 
in a suit brought unders. 92, Civil Pro- 
cedure Oode, is restricted only to the in- 
stitution of the suit so that a surviving 
plaintifi-appellant alone in such a case 
is competent to carry on the appeal. In 
that case, however, the appeal had been 
presented by all the persons to whom the 
consent of the Collector had been given 
but two of them had dieu during the 
pendency of the appeal and two other 
persons who were not thé heirs or legal re- 
presentatives of the deceased appellants 
had applied to be substituted in their 
place, but their application having 
been rejected, the qu estion arose whether 
the surviving appellant was competent to 
continue the appeal and was answered 
in the affirmative. There are no doubt 
observations in the judgment of the learned 
Judges which tend to support the conten- 
tion of the appellants Counsel. The main 
ground of Lhe decision, however, was that 
“the right tosue survives to the remaining 
appellant” in suchecases. ihe learned 
Judges, however, proceeded to support their 
decision by another observation that one 
of several plaintiffs can appeal under 
O. XLI, r. 4, Civil Procedure Code, where: 
the decree appealed from proceeds on any 
ground common to all the plaintiffs and 
thereupon the Appellate Oourt may re- 
verse cr vary ihe decree in favour of 
all the plaintiffs or the defendants, as the 
case may be. Butin my opinion, O. XLI, 
r. 4, Civil Procedure Code, does not 
apply to cases like the present because 
the several persons who have obtained 
the leave of the Collector and have 
consequently instituted a' suit must be 
deémed to be one plaintifi. 

Lachhman Das Baba v, kajjan Lal (5), 
is another case decided by a Division Bench 
of the Oudh Judicial Commissioners Court, 
In that case certain persons, after ob- 
taining the leave of the Collector, in- 
stituted a suit for the removal of the 
mahant of a temple and their suit was 
decreed. On appeal by the mahani 
some of the original plaintiffs applied 


to the Court of the Judicial Commis- 
sioner’s agreeing to the trust proper- 
ty being allowed to remain in the 


(4) 30 Ind, Oas. 240; A I R 1915 Oudh 1813520 L 


J 259. 
(5) 38 Ind, Oas. 800; AI R1917 Qudh 375; 200g 
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hands and control of the mahani, but this 
application was rejected on the ground 
that: : 

“the attitude now taken up by them cannot affect 
the validity of the suit on the date on which it 
was instituted or affect the jurisdiction of the Court 
to hear the sppeal.” 


This case does not seem to support the 
appellants’ contention; on the other hand, 
it may be argued that the reasons given 
by the learned Judges for rejecting the 
application indicate that all the persons to 
whom leave has been granted must combine 
to compromise the dispute on appeal by 
the defendant, and consequently, that some 
of them cannot act independently of the 
others. In Ram Ghulam v. Shyam Sarup 
(6), it was held following Anand Rao v. 
Ramdas Daduram (7), that where a suit 
. hap been instituted by several persons with 
the leave of the Collector, it can continue 
at the instance of the surviving plaintiff's 
on the death of one of them. 

Gopi Dasv. Lal Das (8), appears to go 
much further than any of the decided cases 
cited at the Bar. It was held in that case 
that where two persons have obtained the 
consent of the Collector and have instituted 
the suit, the death of one of them could not 
cause the abatement of the suit. To this 
extent the decision is in accordance with the 
majority of decided cases, but the further 
observation made in it that some of the 
persons who have obtained the leave of the 
Collector are competent to institute a suit 
is opposed to all authority. 

Venkatnarayana Pillai v. Subbammal (9), 
was also cited by Counsel. But in that case 
the suit had been brought by one of the 
reversioners to set aside the adoption of the 
defendant and for a declaration that it did 
not affect his reversionary interest. During 
the pendency of the appeal by him to His 
Majesty in Council he died and on an ap- 
plication made by his grandson as the gole 
surviving member of his grandfather's 
family jor an order that his name may be 
substituted for that of the deceased plain- 
tiff, it was held that the petitioner was 
entitled to the order asked for under O. I, 
r. 1, Civil Procedure Code, on the ground 


that asuit to set aside an adoption brought . 


(6) 149 Ind. Cas. 819; A I R 1934 All. I; 55 A: 
887; (1933) AL J 1393; 6 RA 996, 

(7) €2 Ind. Cas. 737; AIR1921 P C123: 4B IA 
12: 48 O 493; 13 L W 318; (1921) MWN24-17 N 
LR 37;25 OW N 794; 30M LT 194 (P Oh 

(B) 47 Ind. Cas, 983; AI R 1918 Lah, 146; 97 P R 
1918; 173 P W R 1918. 

(9) 29 Ind. Cas. 298; A IR 1915P 0124: 42 I 
A 125; 38 M 406; IFTM L T 485; 28M L J635;17 
Bom. L R 468; 19 CW N 611; 2L W 596; (1915) 
MWN 955; 21 OL J 515P 0p 7 
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by the presumptive reversioner is broug 
in a representative capacity on behalf 
all the reversioners, and that a continge 
reversioner may be joined as a plaint 
in the presumptive reversioner’s suit a: 
therefore on his death, the next presumak 
reversioner is entitled to continue the s 
begun by him. This case, in my opinic 
is Of nO material assistance in decidir 
the present point as well as the other cas 
cited at the Bar and decided under oth 
Acts of the Indian Legislature or tl 
English Statutes because their decisi 
rested on the construction of the langua; 
used in those Acts or Statutes. Ghauila 
Gouse v. Dost Mohammad Khan (10), 
merely an authority for the proposition, th 
as in the case of a suit once instituted | 
two or more plaintiffs who have been a 
thorised under £. 92, Civil Procedure Coc 
there is no abatement on the deal 
of -one of the plaintiffs, or in tk 
case of an appeal there is no abatement 
one of two or more appellants die after 
has been filed. 
There is thus ample judicial authority th; 
a suit under s. 92, Civil Procedure Code, « 
an appeal in such a suit does not abate c 
the death of some of the plaintiffs, and the: 
may be some ground to hold thaton tt 
death of some of the plaintiffs the remainin 
can appeal from the decree; but there is r 
authority for the proposition that some | 
the persons who have obtained leave ca 
either institute a suit or can present a 
appeal when the remaining persons are aliy 
and have not concurred either in the ir 
stitution of the suit or inthe presentatio 
of the appeal. There are good reasons fe 
confinulng a suit or an appeal at th 
instance of the surviving plaintiffs or appe. 
lants on the death of some of them, bu 
different considerations apply when som 
of the persons who have been granted leav 
by the Collector have deliberately not bee: 
joined by the others in instituting the sui 
or in presenting the appeal. As it has bee 
observed in several cases cited above th 
persons concerned act in a representativ 
capacity and their personal heirs or lega 
representatives have no locus standi t 
"claim to be substituted in the place c 
any of them who have died, Therefore 
the right to continue the suit or the appea 
survives in favour of the remaining plain 
tifa or appellants and there can be no abate 
ment in such cases. But the rule of suryi 
yal of the right to sue cannot be extend 
(10) 85 Ind, Cas. 666; AIR 1925 Mad, 244;47 ) 
LJ 745; 20 L W £82, 
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. ed to cases where one of the persons has 
: either refused to file the suit or to ap- 
: peal or has deliberately been left out by 
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the remaining persons, I think it must 
be assumed in such cases that the person 
concerned has not consented to the pro- 
ceedings. 

In Davular Pitchayya v. Divi Venkata 
Krishnamacharlu (11), a Division Bench of 
the Madras High Court held that a suit under 
s. 92, Civil Procedure Code, must be insti- 
tuted by all those who obtained the 
sanction, if not, it is invalid, and the 
defect cannot be cured by impleading 
such of those, who have not joined as 
plaintifis, as defendants to the cause. In 
that case two of the three persons to 
whom sanction was given had filed the 
suit. The learned Judges did not believe 
the explanation of the plaintiffs that the 
non-joinder of the third person was due 
to his absence from the village ; on the 
other hand, they were of opinion thatthe 
action of the plaintiffs was not bona fide 
and that enmity with the defendants and 
not a bona fide desire to safeguard the 
interest of the temple wasthe main motive 
for the suit. Ib appeared to them that 
the third person had refused to join in 
instituting the suit. After pointing out 
the reasons and consideration underlying 
the provision relating to the granting of 
leave by the Collector or the Advocate- 
General in such cases they came to the 
conclusion that where permission or sanc- 
tion is given by name totwoor more per- 
sons that power should be exercised by 
them all, They then observed that : 

“cases where it has been held that there is no 
abatement where one of two plaintiffs who obtained 
sanction dies or cases where it has been held that 
you can transpose parties after the suit is filed 
or allow new persons to come on as additional 
plaintifis, would have no application to cases like 


the present where the question is whether the suit 
has been rightly instituted. It is only after a 


` suit has been rightly instituted thatthe public be- 


come constructive parties to the suit. If the suit 
is not properly. instituted, there is no question of 
the Court treating the suit as one which is proper- 
ly instituted and then remedy any defects by the 
addition of parties,” 


This case is a direct authority in sup- 
port ofthe respondents’ contention that 
ordinarily no suit can validly be instituted 
by some of several persons who have 
obtained the consent of the Collector 
under s. 92, Civil Procedure Code. The 


_ Iéarned Counsel, however, seeks to extend 


the applicability of the law laid down in 


(11) 124 Ind. Cas, 220; A IR 1930 Mad. 129; 53 M 
223; 30 L W 954; (1929) M WN 911; 58 ML J 39; 
Ind, Rul, (1980) Mad. 652. 
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this case to appeals also, and, as I have 
stated above, the view of this Court and 
that of the Sind Judicial Commissioner's 
Court supports him. 

1 would, therefore, have allowed the 
objection were it not for the fact that 
Mirza Baiza Khan has been impleaded 
asa respondent and has now applied for 
his transposition from the list of respond- 
ents to that. of the appellants. It is true 
that.in the Madras case which I have just 
cited, the person who was not joined as 
a plaintiff had been impleaded as a de- 
fendant and an application for transposi- 
tion was rejected, but in this the learned 
Judges appear to have been materially 
influenced by want of bona fides in the 
institution of the suit. In the present case 
on the affidavit filed before us we are 
satisied that this appeal was in fact 
authorised by Mirza Baiza Khan and that 
the omission of his name from the list of 
the appellants and his inclusion among 
the respondents was due to a misappre- 
hension as to the correct procedure to be 
followed by the appellants. 


In view of what I have stated above it 
is not necessary to consider the con- 
tention of the appellants’ Counsel that, in 
any case, the real dispute in the present 
litigation isnot so much about the remov- 
al of the mutualli and thel] setting of a 
scheme of management of the property, 
but on the question that the property in sult 


‘is wakf. Counsel claims that s. 92, Civil 


Procedure Oode, has no application to a 
suit for a declaration that the property is 
wakf, and, consequently, that the rule laid 
down in Davular Pitchayya v. Divi Venkata 
Krishnamacharlu (11) and in other cases in 
which similar view has been taken, has 
no application to the present case to that 
extent. In support of this contention re- 
liance is placed on Abdul Rahim v. 
Mohammad Barkat Ali (12), a judgment of 
their Lordships of the Privy Council and 
also Miran Bakhsh v. Allah Bakhsh (13). It 
is also not necessary to consider his prayer 
in case we came to the conclusion that 
the appeal is not competent, to stay 
the proceedings in order to enable the 
appellants to obtain the leave of the Col- 
lector to continue the appeal at their 
instance alone. This prayer is supported 


(12) 108 Ind. Cas, 361; AIR 1928 P O16;55 I A 


: 0519; 9PL T65; IL T 40 Cal. 19,27 L 
W 530. 39 O W N 482; 26 A L. J 46t; 54 MLJ 
60): 30 Bom. L R774; 480 L J 55 P 


0). 
(13) 99 Ind. Oas. 756; A 1 R1927 Lah, 350; 8 Lah, 
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by reference to Rathnasami Pillai v. Adi- 
puranam Pillai (14). ` 

The consequence of the above dis- 
cussion is that though I would have held, 
adhering -tothe view expressed by me in 
Mohammnd Ishaq v. Mohammad Hussain 
(1), that in this case an appeal if pre- 
sented by: some of the several plaintiffs 
would. have been incompetent, but as the 
appeal was in fact presented with the 


. concurrence, .and at the instance, of Mirza 


Baiza Khan who has applied that his 
name may be added to the list of the ap- 
pellants .after being struck off thelist 
ofthe respondents, and the application 
has been rightly granted, I hold that this 
appeal is competent and the preliminary 


objection is devoid of substance. 


Before proceding with a 
the several points that have been taken 
and very ably argued by the learned 
Counsel on both sides, it is necessary to 
set out the pleadings of the parties and 
the ccnclusions of the learned trial Judge 
thereon. In order to understand the 
pleadings it would be convenient to state 
here that Kalb Abid Khan, | who was the 
original owner of the property in dispute, 
is alleged to have made his will on March 3, 
1827 and to have died on May 25, 1887, He 
left a sister, MusammatiHussaini Begam and 
a brother, Kalb Ali Khan, who had a wife, 
Musammat Bismilla Begum. Kalb Ali Khan 


discussion of 


- died in June 1895 and Musammat Bismilla 


Begum in 1923, though there is some dispute 
asto the yearofher death but the matter 
is not ‘material for the purposes of this 
case, Kalb Ali Khan had ason, Kalb Haidar 
Khan, who died in 1909, leaving a widow 
named Musammat Shahr Bano Begum and 
a sister, Musammat Ali Begum, the latter 
is defendant No. lin this case and claims 
to have succeeded to the property as owner 
on the death of Musammat Bismilla 
Begum. i 

The suit was instituted on June 30, 
1926; by the five plaintiffs named above who 
alleged that Kalb Khan constructed a 
serat ‘at Amritsar and made a wakf thereof 
on March 3, 1887, fcr the comfort of travel- 
lers without rent and for the purposes of 
religious ceremonies of Asna Ashri Sect and 
attached the propeities, of which a list is 
given in para. (1) of the plaint, as wakf to 
the’ said serai with the direction that their 
income should be used for the purposes 
of the serat. It was alleged that he 
executed a will to the above effect on 
March 3, 1687, whereby he appointed his 

(14) 1930) M W N 456. 
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brother, Kalb Ali Khan, as a manager 
and mutwalli of the aforesaid property ' 
and directed that, after Kalb Ali Khan, : 
his male descendants should be mutwallis 
generation after generation and, failing 
them or under certain contingencies, a 
committee of Muhammadans belonging to 
the Asna Ashri Sect was toact as mutawalli - 
or manager of the wakf property. It was 
further alleged that Kalb Ali Khan man- 
aged the serait and the wakf property as 
a mutwalli, that after his death his son, ' 
Kalb Haidar Khan, did the same, and that 
after Kalb Haidar Khan, Musammat 
Bismilla Begum acted as mutwalli, but 
that after her death Musammat Ali Begum 
hadtaken charge of the property asa 
mutwalli in contravention of the terms of 
the will as she was not a male descendant 
of Kalb Ali Khan. Jt was alleged that 
there had been breaches of the condi- 
tions of the wakf as specified in the plaint 
and thatthe plaintiffs as the representa- . 
tives of Asna Ashri community had obtained 
the consent of the Collector, Amritsar, to 
institute the suit under s. 92, Civil Pro- 
cedure Code. They, therefore, prayed: 

“That defendant No. 1 might be removed from 
the office of mutwallt and the plaintiffs, or someone 
else whom the Court may consider ‘proper, might 
be appointed as mutwalli in her place, that the 
wakf property be vested in the mutwallr, and 
defendant No.1 might be directed to render an 
account of the property and the income thereof 
and of the sale money and the lease money in 
respect of the same and that whatever amounts 
may be found to be due from defendant No. 1 
may be made over to the mutwallt appointed by the 
Court and that a scheme for management of the 
wakf may be framed.” 


The other defendants are the some: 
alienees of the property which is claim- 
ed to be wakf. Musammat Ali Begum - 
alone defended the suit and pleaded that 
the building claimed hy the plaintiffs to 
be a serai is not a serai, that it was never 
made wakf nor has it been used as wakf 
property and. that Kalb Ali Khan, Kalb 
Haidar Khan and his mother look posses- 
sion of the property by way of succession 
and not as mutwallis. Certain preliminary 
objections including limitation were also 
raised but we are not now concerned with 
them. In the additional pleas of the defend- 
ant it was alleged inter alia that Kalb 
Abid Khan was suffering from marzulmaut 
(death illness) at the time when the pro- 
perty in dispute is alleged to have been 
dedicated under a will. Therefore the wakf, 
if any, was not legally valid. 

Seventeen issues altogether were framed 
by the trial Judge who ` finally dismissed 


= _—- LL 


‘follows: (1) 
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the suit, He held, so far as his con- 
clusions are relevant to this appeal, 
that Kalb Abid Khan had made a 


a wakf of the serai during his life- 
time before the execution of his will 
on March 3, 1887, but that wakf was 
Invalid because he had not parted 
with possession of the serai, and therefore, 
the disposition of these properties made 
by him by the will for the serai 
which itself had been held not to be 
wakf, were not valid dispositions. He also 
held that the serai had not been constituted 
wakf by means of the will. He found 
that, immediately after the death of Kalb 
Abid Khan, Kalb Ali Khan set up a8 owner 
of the property which was mutated in his 
name as his private property but three 
or four years subsequently he had the 
property mutated in favour of the serai 
according to the will of his brother and 
was, thereafter, recorded as manager of the 
serat and of the property appurtenant 
thereto and that after his death Kalb 
Haidar Khan got possession of the pro- 
perty as a manager, and “brought a suit 
for dispossession of two of the life-renters 
under the will” and never disputed the 
will, though he disposed of all the Lahore 
property and a portion of the Amritsar 
property as his private property under the 
will.” te beld that: 

“after his death, Musammat Bismillah Begum got 
possession of the property also as a manager and 
alleged this character ofthe property in the suit 
brought by Shah Bano Begum. She brought suits 
in this capacity and defended them. Defendant 
No. 1 alone never claimed to be the manager.” 

As to the actual expenditure on the serat 
and the objects of the wakf, the learned 
Judge observed that there was no evidence; 
still his conclusion is that : 

“I see no reason to doubt the the testimony of 
plaintiffs’ witnesses that, till eight or ten years ago, 
the objects of the wakf were carried on.” 


He has summed up his conclusions as 
That the serai was made wakf 
in the lifetime of Kalb Abid Khan. (2) 
That rest of the properties were made 
wakf by the will. (3) That Kalb Ali Khan 
accepted the will and had the property 
mutated in the name of the serai and 
recognised the wakf by will and henceforth 
his possession was that of a mutwallt. (4) 
That during his lifetime the purposes of 
the trust were (presumably) fully carried 
out. (5) That his son: Kalb Haidar Khan, 
also succeeded as a mutwalli and also 
partially carried out the purpose of the 
wakf. He brought a suit as mutwalli 
but he disposed of large proportions which 
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was a breach of the trust and misappro- 
priated large amounts. (6) Musammat 
Bismillah Begum professedly came into pos- 
session of the property as mutwallt and 
in various litigations alleged that the pro- 
perty was wakf and that she wasa ma- 
nager. In one alienation alone she ad- 
mitted the will but called herself owner. 
That, during her time also the purposes 
of the wakf were partially carried out. 
(7). Defendant No. 1 never came into. 
possession as mutwallt and no object of 
the wakf was carried out in her time.: 
(&. That during his lifetime Kalb Abid 
Khan never made any one as mutwallr and. 
never, with respect to the serat, however, - 
outwardly divested himself of ownership, 
though he declared the serat wakf. (9) 
That no ¿mambara is proved to exist in 
the serai, No imambara is mentioned 
by the founder or any other mutwalli. 
The use of a private building, at least 
of a portion of it, does not make a build- 
ing wakf, that Id prayers may be said 
in private places and mourning meetings 
held and niaz distributed in private 
houses. (10). The use of the serai by 
travellers after the death of Kalb Abid 
Khan is not satisfactorily established. (11) 
The manager, Muzaffar Ali, and Kalb Abid 
Khan himself used a portion of the serai 
as private-residence. On p. 73 of ‘the 
printed paper book at line 44 fet seg he 
says; 

“A wakf was intended to be created and was 
actually created and was also acted upon but there 
was breach of trust on the part of Kalab Haidar 
Khan and Musammat Bismillah Begam. The 
objects of the trust show that it was a public ' 
trust and not a private one.” 

On the question of the validity of the 
trust he held that it was not illusory as . 
the properties were dedicated substantial- - 
ly to charitable and religious purposes. 
He found that a wakf could be created 
by means of a will and that, though his 
finding was thatthe serai was created a walk | 
be conceded ` 
that it was made wakf by the will, even 
then the wakf was invalid, for after the 
death of Kalb Abid Khan the total rights 
of ownership of his heirs were not extin- 
guished in the property, as the rights of 
his brother and his heirs to reside in the 
serai were reserved, not in their capacity 
as mutwallis but otherwise because the 
male descendants only were appointed as 
trustees whereas the right of residence - 
was reserved for all the descendants 
of Kalb Ali Khan. Another reason given 


by him for holding the wakf to be invalid ~ 


mi ka 


With regard to the plea that Kalb Abid 
Khan was suffering from marzulmaut at 
the time of the execution of the will, he 
found against the defendants and decided 
in favour of the plaintiffs the further point 
which- appears to have been raised in the 
course of the arguments before him, that a 
wakf created by a will can be valid only 
to the extent of one-third of the property of 
the testator, unless consent of the heirs is 
given. He found that ‘Kalb Ali Khan ex- 
pressly and Musammat Hussaini Begum 
zacitly consented to the will.” 


A translation of the will in question is 
printed at pp. 90 to 98 of the paper bcok. 
The original will is in Urdu and is said to 
be in the handwriting of the testator, Kalb 
Abid Khan himself, but it has not been 
produced inthis Court as itis alleged that 
if is on the record of another case which 
was instituted against Musammai Bismillah 
Begum by Musammat Shahr Bano Begam 
for the recovery of her dower and which 
Musammat Bismillah Begam, defended on 
the ground that the amount claimed was 
excessive as the property now in dispute 
was wakf and could nof, therefore, be taken 
into account in valuing the estate of Kalb 
Haidar Khan. A certified copy of the will, 
however, has been produced in this case 
and, it seems, no objection was taken in the 
trial Court either to the genuineness of the 
original will or to the proof of the contents 
thereof by means of the copy. But the 
respondents’ Counsel contended before us 
that the execution of the will by Kalb Abid 
Khan had not been proved and that the copy 
of the will had been illegally admitted in 
evidence. Itistrue that para. (1) of the 
plaint was denied by the defendant and 
the execution of the willis mentioned in 
that paragraph, but the defendant proceeded 
-to deny seriatim the allegations of the 
plaintiffs in para. (1) of the plaint and 
there is no express denial of the execution 
of the will, «nd no objection to the copy 
produced by the plaintiffs. No issue on this 
question was framed in the trial Court and 
the judgment of the learned trial Judge and 
the whole course of the trial indicate that 
it was tuken for granted by all concerned 
that the will had been executed by Kalb 
Abid Khan and that the copy produced was 
the true copy of that will. The learned 
Counsel, however, urged that the admission 
by the Court of the copy even in the 
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absence of an objection by the defendants 
did not validate the otherwise illegal act 
of the Court, and further that it was the 
duty of the Court to frame an issue on the 
question of the genuineness of the will. It 
is true that it isthe duty of the Court to 
frame issues which arise out of the pleadings 
of the parties, but it isalso the duty of 
Counsel to get the proper issues framed. 

With regard tothe contention that the 
Court infringed the rule laid down in s. 69, 
Kvidence Act, which lays down the con- 
ditions under which secondary evidence of 
the contents of a document can be given, 
that rule, in my opinion, is merely a rule 
of procedure, and judicial authorities make 
a clear distinction between the relevancy 
and the admissibility of documents. A 
document, which is not relevant to the 
issues, even if admitted without objection 
by the opposite party, must be discarded 
by the Appellate Court; on the other hand, 
if it is relevant to an issue but cannot be 
admitted unless certain conditions are first 
complied with, as for instance, the proof of 
loss of the original if the document is a 
copy, then the absence of an objection by 
the opposite party to the admission of the 
document, must be deemed to be tantamount 
to an admission of the existence of those 
circumstances and the document becomes 
admissible. There is, therefore, no force 
in the contention of the respondents’ Coun- 
sel that the execution of the will in suit 
should have been proved by independent 
evidence and that the certified copy has 
been illegally admitted without proof of 
the loss of the original. It may be men- 
tioned that the probate of the will in ques- 
tion hasnot been obtained and no objection 
has been raised—indeed it could not be 
raised—that the will could not be admitted 
without probate having been obtained. 

The main questions discussed before the 
trial Court and before us are whether Kalb 
Abid Khan created a wakf of the serai 
by means of the will and whether the wakf 
is valid according to the Shia Mussalman 
Law. The appellants’ Counsel stated before 
us that itis not hig case that a wakf had 
been created prior tothe execution of the 
will and that his case is that the serat was 
constructed with the intention of making it 
wakf, and that the wakf was actually made 
by means of the will, and, therefore, that 
the conclusion of the learned trial 
Judge that the wakf was created before 
the will is not in accordance with the 
pleadings. On the question of the creation 
of a valid wakf the plaintiffs stood by 


1935 
the will. Their Counsel stated that, even 
if the conclusion of the learned trial Judge 
is correct that the wakf was created 
prior to the execution of the will but that 
it was invalid, then at the date of the 
will and also before the date of the death 
of Kalb Abid Khan the property in the 
serai must be deemed to vest in the testa- 
tor which he could dispose of by the will. 
In consequence of this no arguments were 
addressed to ws by either side ihat the 
wakf had been created prior to the execu- 
tion of the will and the contest on both 
sides has centred round the interpretation 
of the will and the question whether a valid 
wakf was created by it, ; 

I think I have indicated above that the 
validity of the wakf has to be decided 
with reference to the Shia Mussalman 
Law to which sect the contesting parties 
belong. The following are the necessary 
provisions of the will which bear on the 
question: After stating the total value of 
his property and a list thereof both in 
Amritsar and in Lahore, the testator pro- 
ceeds to give details of property situate 
at both places and against each property 
he has staled what is to happen to it after 
his death. As to the property which he 
gave for the serai he remarked “built and 
attached tothe serat,” “built in connection 
with the new serat,” and some similar 
expressions. This is what he says about 
the serar itself: 

“The serai under construction which is about to 
be completed, The building operations are going 
on. It was built with the intention of wakf for the 
benefit of the general public and for performance of 
religious ceremonies, such as Ashura, prayers on both 
the Ids, Muharram and Nauroz, ete, and for the 
comfort of every man, without charging any rent, 
ete., and is excluded from the rights of relations, 
etc. But my brother Kalb Ali Khan and his heirs 


who are his descendants have the right of private 
residence in it, Value about Re. 50,060," 

The income of certain properties he gave 
to his dependants, Musammat Buti and 
her son, Ismail Hussain, subject to their 
good behaviour and obedience to his 
Lrother, Kalb Alt Khan, and provided 
that ; 

“After the death of Musammat Buti and Ismail 
Hussain this income of the property should be at- 
tached to the newly built serai and should be used 
for ita expenses. If at some time itis proper and 
desirable in the opinion of my brother Kalb Ali 
Khan to sell the said kotht or the said land, Rs. 40 
cash should be given to Musammat Buti ovt of the 
income attached to the serai every month on the 
above conditions during the lifetime of Musamat 
Buti and Ismail Hussain, Jn case of sale, promissory 
notes or some other profitable property should be 
purchased with the sale money and the same should 
be attached to the serai for expenditure relating to 
it, Ifthe Barfiwala land be sold, Rs, 65 per year on 
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account of its income should be given to Musammat 
Buti out of the income of the property attached to 
the serai. lf both the kothi and the land be sold, 
Rs. 40 should be given to Musammat Buti and 
Ismail," 

Similar conditions and provisions are 
attached toa bequest in favour of Mirza 
Muzaffar Ali, who apparently was in the 
employ of the testator as his attorney. 
Muzaffar Ali was to continue to execute 
all sorts of works relating to the serai and 
the other properties and to do the house- 
hold work of Kalb Ali Khan, and power 
was given to Kalb Ali Khan and his direct 
descendants to sell the kothi or the land 
and to purchase promissory notes or other 
profitable property with the sale proceeds 
and to attach the same to the expenses of 
the newly built serai. He gave property 
worth Rs. 36,000 situted in Lahore to his 
brother, Kalb Ali Khan, and property 
worth Rs. 18,000 to his sister, Musammat 
Hussaini Khanam. Then there is detail of 
expenses as follows : 


Rs, a p 
“Expenses on account of my burial 
and distribution of alms and food, 
etc. ee 
Expenses on account of fast and 
prayers for the soulg of saints and 
taking my dead body and those of 
my two wives to Karbala-i-Mualla, 
if possible aie 
For marriage expenses of Gull 
and Baharo, daughters of Abid 
Kuli 
For payment of debts 


i500 0 0 


.. 509 0 0 
sen 10,000 0 0 
or the amount 


remaining due 
from me after 
my death," 


The will ends with the following para- 
graph which has been the subject of con- 
siderable controversy before us: 

“It is to be noted that I have given Kalb Ali 
Khan, my real brother, the powers for the manage- 
ment of the entire property, left by me and the 
power of disposal as owner of every kind like 
myself, He should use all these powers in obedi- 
ence to the directions given in this will, He should 
continue the maintenance allowance of the persons, 
to whom I have assigned some maintenance, eub- 
ject to the conditions and for the period mentioned 
in this will, provided they do their work 
faithfully, earnestly, honestly, eagerly and obedi- 
ently with good conduct and keep him pleased. In 
case of default of the above conditions or displeasure 
of my aforesaid brother, or in case of any embezzle- 
ment, misappropriation or dishonesty, he has full 
authority to dismiss them and to keep and confiscate 
the maintenance fixed, All those powers will he 
exercised by the male descendants of my brother 
Kalb Ali Khan after his death and will thus con- 
tinue generation after generation. But if the said 
brother does not care to take this trouble or refuses 
to manage the above property. it should be made 
over to the Government and the Deputy Commis- 
sioner for management. The Deputy Commissioner 
alone or by appointing a committee and an advisory 
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board of some Mohammedan gentlemen belonging to 
the Asna Ashri community should then manage 
the wakf property. The same action should be taken 
in case the male heirs of the said brother should 
happen to be inefficient and should be guilty of 
breach of the conditions and misappropriation. If 
after my death or during the severe attack of disease 
or unconsciousness. any one of my dependants is 
guilty of dishonesty or embezzlement or misappro- 
priation, etc, in respect of my property and goods, 
or if my brother suspects the said dependant of these 
things, then my brother will havethe power to dismiss 
him or to deprive him of the gift. With respect to 
the household goods, my brother has a right to 
gift any portion to any person or to sell it or to 
preserve it for the future.” 

Generally speaking the translation in 
English correctly expresses the intention 
of the deceased as in the original will 
though some stress was laid by Counsel 
on actual vernacular (Urdu) words used in 
the original. 

The first question therefore that I have 
to decide is whether there is a provision 
in the will which amounts to a dedication 
of the serai to God so as to convert it into 
wakf. I have no hesitation in answering 
this question in the affirmative. I have 
read the will as a whole as I should do 
according to the several judicial authorities 
but the extracts of the will that I have 
given above leave no doubt in my mind 
that the testator intended to make a wakf 
of the serai and actually did so in a manner 
which must be held to be legally effective. 
It is stated there that the serait is under 
construction and is about to be completed, 
that it was built with the intention of wakf 
for the benefit of the general public and 
for performance of religious ceremonies and 
is excluded from the right of relations, etc., 
with the exception of right of residence of 
Kalb Ali Khan and his heirs. The testa- 
tor then proceeds to set apart and dedicate 
other property for the maintenance of the 
serai and for expenses connected with the 
purposes for which it was to be used. 
Now, there is no dispute before us that the 
purposes mentioned in this provision are 
such that if the property be dedicated to 
them, it would become wakf. But it is 
contended by the respondent that in order 
to create a valid wakf there should be an 
intention to do so followed by actual dedica- 
tion of property. It is urged that though 
the existence of such an iutention is estab- 
lished from the will, it falls short of an 
actual dedication. In order to constitute 
a valid dedication, there should be absolute 
and unconditional transfer of the property 
in the name of God, such transfer should 
be perpetual and there should be actual 
appropriation or complete divesting of the 


BADRUL ISLAM ALI KHAN V. ALI BEGUM (LAH,) 


158 I O 


estate of the wakif and vesting thereof in 
God and also, in the case of creation of 
wakf inter vivos, there should be transfer 
of possession from the wakif to the mutwalit. 
This is the rule laid down by their Lord- 
ships of the Privy Council in Abadi Begum 
v. Kaniz Zainab (15). It is not disputed 
that a wakf can be made by means of a 
will. It is also well established that the 
wakf himself may be the mutwalli and that 
in such acase whena wakf inter vivos is 
made, there should be indication of change 
of possession from the wakif as original 
owner to himself as mutwalli; physical 
change of possession is not necessary, in- 
deed in such cases that is not possible but 
some overt act indicating the change of 
tenure of the property dedicated is suffici- 
ent, such as, for instance, mutation of 
names, in the Revenue Records, mention of 
a deed or even actual user of the property 
for purposes of the wakf. It is obvious 
that in the case of a wakf by means of a 
will this condition cannot be complied with ` 
because the wakf has to take effect after 
the death of the testator and therefore the 
ownership and possession of the property 
must remain with the testator. In such 
cases, it is rightly contended by the ap- 
pellants that a clear and unequivocal direc- 
tion in the will dedicating specified pro- ' 
perty to God and vesting it in a mutwalli 
after the death of the testator for such 
objects as are recognised by the Mussalman 
Iaw as proper objects ofa wakf, is suffici- 
ent compliance with law. But the respon- 
dents’ learned Counsel contends that, in 
addition to the bequest of such a nature 
in the will, there should be an oral declara- 
tion by the testator that he had created 
a wakf in respect of the property or 
that after his death the property is 
to become wakf property. He cited 
Banubt v. Narsingrao (16), and Fakhar- 
ud-Din Shah v. Kifayat Ullah, 8 Ind. Cas. 
ö78 (17) in support of this contention. 
In the first of these two casee the 
testator had stated in the will that he 
had already dedicated Rs. 7,000 for a 
school. There was no other proof of dedi- 
cation or appropriation of Rs. 7,000 for 
the purpose though it seems that some 


‘money was spent by the testator on the 


school in his lifetime. It was consequent- 


(15) 99 Ind. Oas. 669; A IR 19297 PO2:54 I A 
33: 6 Pat. 259; (1927) M W N 19; 25 A LJ 51; 38 
M LT 33:40 WN 153;8 PLT 107; 310 WN 
365; 52 M L J 430; 29 Bom, LÈR 763; 25 LW 710; 
450 L J 408 (PO. 
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(17) 8 Ind, Cas. 578; 7 A L J 1095. 
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ly held that a mere statement in the will 
that some time previously the testator had 
dedicated acertain sum of money was 
not sufficient to prove a wakf of that 
amount as a mere mental act, even when 
expressed in subsequent conduct, unless 
clothed in appropriate words, is not suff- 
cient for this purpose. The ratio decidendr 
in that case was that the recital in the 
will merely amounted to the record ofa 
previous mental act and not of dedica- 
tion which needs a declaration to make 
it complete. This case, in my opinion, 
is not of ‘any material assistance in 
deciding the present case, because in 
this case specified property is alleged to 
have been dedicated by a clear declara- 
tion in the will and the only question is 
whether there are any expressionsin the 
will which indicate an actual dedication 
thereof to the purposes mentioned therein. 
In that case the learned Judges appear 
to have held the view that a written 
declaration in a will is sufficient com- 
-pliance with law but is subject to the 
rule that it cannot affect more than one- 
third of the property of the testator. 
“In the Allahabad case it was held by 
Karamat Hussain, J., that to create a 
valid wakf inter vivos there should be an 
oral dedication by the wakif making the 
property wakf. He has given a num- 
ber of instances of declarations which 
would amount to valid dedication and of 
declarations which would not so amount. 
The learned Judge based his conclusion 
on the original text from the Mussalman 
Law. The case wentup to a Division 
Bench on a Letters Patent Appeal and it 
is to be observed that the learned Judges 
did not base their decision on the express 
approval of the opinion of the learned 
Judge in Chambers as to the necessity 
of an oral declaration, On the other 
hand, they proceeded on the ground that 
there was no evidence to show that 
there had been any valid dedicaticn of 
the property. In that case there was no 
evidence of any express dedication, oral or 
otherwise. Theonly evidence consisted of 
‘the use of the income of the pro- 
perty. in the urs and fatiha ceremony at 
the tomb of Qalandar Shah. This use 
was held to be quite consistent with the 
contention that there was no dedication of 
the property as wakf, but that there was 
merely a family arrangement that the in- 
come of the property should be applied 
in the way mentioned; in other words, 
there was no evidence of the appropria- 
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tion ofthe corpus but only of the use of 
the income to religious purposes in a 
manner which was quite consistent with 
private ownership. 

Obviously in such cases a clear oral 
declaration must be proved or there should 
be evidence of appropriation of the pro- 
perty as wakf so asto raise an inference 
of sucha declaration. The judgment of 
Karamat Hussain, J., no doubt is an 
authority that an oral declaration is 
legally necessary, but the wakf in that 
case was alleged to have been made inter 
vivos and I am doubtful whether the 
opinion is applicable to a wakf created 
by a will even assuming that this broadly 
stated dictum is applicable to every wakf 
made inter vivos and correctly states the 
law as administered by British Indian 
Courts. Now a will is often kept secret 
till after the death of the testator, and 
it would be too much to expect that a 
testator should give publicity to his jn-’ 
tention expressed in a document which ig 
revocable and a wakf once made becomes 
irrevocable. Moreover, there will be practi- 
cal difficulty asto the form in which 
the declaration has to be made. The de- 
claration in such cases can only be that 
the testator has willed that after his death 
such and suchproperty shall become wakf. 
This is not tbe actual creation ofa wakf 
but an expression of an intention to 
create a wakf, yet the mere expression of 
intention is not sufficient asa declaration 
of wakf. The rule, if it exists with re- 
gard to awakf tnter vivos, is not, in my 
opinion, workable, in the case of a wakf 
created by the will; in the latter case if 
there is a clear direction in the will that 
after the death of the testator certain 
property shall be devoted to purposes 
which are the objects of a valid 
wakf, an effectual dedication of the 
same to such objects comes into ọpe- 
ration on the death of the testator 
unless the will has been revoked. Tf 
therefore in the will before us we can find 
expressions which sufficiently indicate a 
clear direction to devote the serai to the 
purposes mentioned therein, a valid wakf 
must ke held to have been made. I may 
here mention that in the Allahabad case 
already cited Karamat Hussain, J., hag 
given instances of formulae which have 
been held to convey the meaning of wa 
and are therefore sufficient to create a 
wakf. “This land of mine is endowed for 
the poor” “My land is an endowed charity” 
“This land of mine is for the way of God” 
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“This land of mine is forbidden” are all 
held to be sufficient declarations to create 
a valid wakf. ; 

As observed by the Judicial Committee 
of the Privy Council in Mohammad Raza 
v. Yadgar Hussain (18), it can hardly be 
denied that according to Muhammadan 
Law it is not necessary in order to con- 
- stitute a wakf that the term “wakf”? be 
used, if from the general nature of the 
grant itself that tenor can be inferred, 
and also in Vidya Varuthi Thirtha v. 
Balusami Ayyar (19) when once it is declar- 
ed that a particular property is wakf, or 
any such expression is used as implies 
wakf, or the tenor of the document shows 
that a dedication to pious or charitable 
purposes is meant, the right of the wakf 
is extinguished and the ownership is trans- 
ferred to the Almighty. It is clear that 
their Lordships did not consider that an 
. oral declaration is necessary to create a 
valid wakf but held that it can be in- 
ferred from the tenure of the property. 
The same result follows from Mohammad 
Hamid v. Mian Mahmud (20), where a dedi- 
cation though not made expressly was 
inferred from circumstances. In Baqar Ali 
Khan v. Anjuman Ara Begam (21) their 
Lordships of the Privy Council upheld 
a wakf created by a will and did not 
consider an oral declaration essen- 
tial for its validity. 

Now, in the case relating to the serai 
it is stated that it is being constructed 
with the intention of wakf for the benefit 
of the general public, for the performance 
of certain religious ceremonies, and for 
the comfort of every man without any rent 
and it is further stated that it is excluded 
from the rights of relations, which is the 
same as “it is hereby excluded from the 
right of heirs.” In later clauses bequests 
are made of other properties, the income 
whereof has to be applied to the serai and 
finally provision is made as to the manage- 
ment of the “wakf property” in case of 
the failure of the male heirs of the testa- 


(18) 80 Ind. Cas. 615; AIR 192: P O 109; 51 I 
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tor's brother to carry out the wishes of 
the testator. This, in my opinion, amounts 
to an express declaration creating wakf 
in respect of the serat and other properties 
mentioned in the will to take effect after 
the death of the testator. It is not merely 
a statement of his intention but an express 
direction dedicating appropriation of the 
serai and the other property for the religious 
and charitable purposes mentioned in 
the will. 

It-also appears that this intenticn of the 
testator was carried into effect by his bro- 
ther Kalb Ali Khan and also by. Kalb 
Haidar Khan and after the death of the 
latter by Musammat Bismilla Khanam 
and this fact has an important bearing on 
the factum of a wakf. (After examining 
the circumstances subsequent to death of 
testator, the judgment continued}. There 
is, therefore, in this case not only the clear 
direction in the will that the property should 
be treated as wakf the specified purposes 
after the death of the testator, but also , 
evidence that the directions of the testator 
were acted upon by his heirs till com- 
paratively recently showing that the pro- 
perty in dispute was treated and used as 
wakf property. 

It is, however, contended that the wakf 
is invalid because the testor has retained 
benefit to himself and has made an 
indefinite provision for the descendants of 
his brother and also because unlimited 
power to dispose of the property by sale 
or Otherwise has been given to the brother 
and his descendants. It 18 unnecessary to 
consider the legal effect of the benefit re- 
served ‘by the wakif to himself in the 
wakf property. It is obvious that the wakf 
having been created by means of the 
will, no personal benefit, in the 
etrict sense of the word, could be reserved 
by the testator, but it is urged that in the 
will the testator has made mention of his 
liabilities including funeral and other ex- 
penses and debts due from him 
amounting to Re. 12,500 and the will must 
be read to contain a direction that these 
liabilities were to be paid out of the pro- 
perly intended to be made wakf. Inthe 
absence of a clear direction to that effect 
in the will I am unable to construe it 
in the sense contended by the respon- 
dents. It must be remembered that the 
testator had other property in Farukhabad 
in the United Provinces. There is, there- © 
fore, no force in the contention that the 
funeral expenses and other liabilities 
mentioned in the will were directed to 
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be paid out of the property in respect 
of which the wakf had been created. 

As to the right of residence of the 
descendants of Kalb Ali Khan in the 
serai, the learned Counsel for the respon- 
dents has stressed that the bequest: to 
charity and religious purposes has become 
illusory becauee contingencies may arise 
when no part of the serai can be avail- 
able for the travellers and for other pur- 
poses mentioned in the will owing to the 
occupation thereof by the descendants of 
Kalb Ali Khav. It is not contended that 
such a contingency has actually arisen. 
The argument is based ona hypothetical 
assertion that at some future time the 
descendants may increase in such num- 
bers that the serai may be barely sufficient 
for their personal residence. It was fur- 
ther urged that there is another contingency 
which may make that wakf illusory; the 
line of the descendants of Kalb Ali Khan 
may not become extinct for an indefinite 
period. 

These considerations in my opinion do 
not make the wakf illusory. The matter 
I consider ie concluded by the provisions 
of the Mussalman Wakf Validating Act, 
1913, where in s. 4 it is provided that 
a wakf does not become illusory merely 
because the benefit reserved for charitable 
_or religious purposes has been postponed 
until after the extinction of the children 
or descendants of the person creating the 
wakf; only the ultimate benefit must be 
reserved for purposes which are, according 
to the Mussalman Law, proper objects of 
a valid wakf, and this Act by virtue of 
recent amendment in 1930 has been made 
applicable to a wakf created before the 
original Act was enacted. But Counsel 
relied on Tahir Ud Din Ahmad v. Masih 
Ud Din Ahmad (22) which was a case 
decided under the provisions of the Mus- 
salman Wakf Validating Act. In that case 
it was claimed that the whole property 
was wakf though it appears that two 
annasout of the income of sixteen annas 
was to be devoted to charity and the remain- 
ing fourteen annas was to be spent on 
the maintenance of the family. There 
was no direction that on the extinction 
of the line of the wakif, the benefit of 
the “wakf? with regard to the fourteen 
annas shall go to charitable or religious 
purposes. It was consequently held that 
the wakf was illusory and, therefore, in- 
valid. In my opinion there is no analogy 
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between tbat case and this. In this case 
the primary object of the wakf is to use 
ihe building as a serat and for other 
specified purposes and itis not the direc- 
tion of the testator that it should ever 
lose that character or that its ownership 
should ever revert to hisfamily; he had 
vested the ownership in God and had re- 
tained only a right of residence to the 
descendants of his brother. The object of 
the settler is the guiding factor in such 
cases and the question always is whether 
the bequest was a cloak for family ag- 
grandisement or whether the main object 
of the testator was charity or whether 
the effect of the deed was to give the 
property substantially to charitable uses 
or in substance tothesettler’s family: Rama- 
nandan Chettiar v. Vava Levvai Marakayar 
(23), or whether the property has been 
substantially dedicated or whether the 
dedication is a colourable one: Mahomed 
Ahsanulla Chowdhry v. Amar Chand 
Kundu (24) or whether the property is given 
to charity or to family purposes: Mujib- 
ul-Nissa v. Abdur Rahim (25), In the 
Calcutta case cited above their Lordships 
observed that a provision for the settler's 
family may be consistent with a valid 
wakf. But apart from these cases, as I 
have already observed, the question is 
concluded by the Mussalman Wakf 
Validating Act. 

Applying these tests to the present cage 
in my opinion, there can be no manner 
of doubt that in the present case the 
primary object of the testator was to create 
a wakf for charitable and religious pur- 
poses and that the provision regarding the 
residence of the family does not, under 
the circumstances, invalidate the wakf. 
Reference may in this connection be made to 
the judgment of their Lordships of the Privy 
Council in Balla Mal v. Ata Ullah Khan 
(26) which was decided before thə Act 
was amended so as to make it applicable 
to wakfs created before it was passed and 
jt was admitted before their Lordships 
that if the Act were applicable to the 
case before them, the wakf would not be 
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open to objection. It was, however, held 
to be illusory because the Act was 
. not applicable and the mutwalli was not 
under any obligation to spend any part 
of the main income of the property in 
charity though the ultimate gift was to 
. charity. 

Some question was raised before us that 
the word “family” as used in s. 3 (a) of 
the Act does not include the brother or 
. the descendants of the brother so as to 
entitle them to claim to be the subjects 
of a valid wakf. Under the Mussalmanu 
- Law, however, the word “family” includes 
those relatives who depend upon the wakif 
for support of residence. In Imdad Aliv. 
Ashiq Ali (21), ‘‘brother” was held to be 
a member of the family. In Ghazanfar 
Hussain v. Ahmadi Bibi (28) brother’s sons 
and their deseendants were held to come 
within the definition of the term. In 
Rashid-ud-Din Khan v. Nazir-ud-Din (29) 
brother’s son was held to come within 
the definition of “family”. This view is 
supported by several commentators of the 
Mussalman Law. I hold, therefore, that the 
wakf inthis case is not invalid or illusory 
merely because the testator made a 
provision for the residence in the serai 
of his brother and his descendants, This 
leaves the question whether the power of 
alienation conferred upon Kalb Ali Khan 
and his male descendants invalidates 
the wakf. 

Now, it is no doubt true that the testator 
gave to Kalb Ali . Khan, his brother, the 
powers of the management of the entire 
property left by him and of disposal 
thereof “like himself as owner” and similar 
power appears to hare been given to his 
descendants, but it is expressly stated in 
the will that these powers “should be 
exercised in obedience to the directions 
in this will’. ‘The use of the words “as 
owner’ therefore should be construed in 
the light of this restriction. The direction 
read as a whole means that Kalb Ali 
Khan and his descendants, who may 
happen for the time being to manage the 
property have full powers of alienation 
as if they were owners, subject tothe res- 
triction thatthe proceeds thereof should be 
utilised forthe purpose of the serai. It is 
not therefore an absolute power of sale in 
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the sense that Kalb Ali Khan and his 
descendants could dispose of the property 
made wakf and appropriate the proceeds 
to their own use. They were onthe other 
hand, bound to apply them for the purposes 
of the wakf. In fact the testator in the 
same'clause has provided for the removal 
of the brother and his descendants, if they 
be guilty of mismanagement or mis- 
appropriation of the wakf funds. I cannot 
therefore read the direction as an absolute 
power of alienation conferred upon Kalb 
Ali Khan and his descendants soas to 
conflict with the original objects of the 
wakf. In fact such power is a prudent 
provision in the will made in order to 
preserve the serai and to conserve the 
income of the property which was attached 
to itand tomakethe most beneficial use 
of the wakf property but subject to the 
other provisions of the will. 

This leaves one more objection to the 
validity of the will which was raised 
before us on behalf of the respondents, 
It does not ap ear to have been raised 
expressly in the pleadings in the trial Court 
but from the judgment of the learned 
Senior Subordinate Judge it seems that 
some reference was made to it before him 
in the course of the arguments. lle has 
briefly disposed of this objection against 
the respondents. The objection is based 
on the well recognised rule of the Mussal- 
man Law which prohibits a person from 
disposing of more than one-third of hig 
estate by will by diverting the ordinary 
course of inheritance unless the heirs 
consent to such a disposition. In order to 
sustain this objection the defendants 
must establish that the property created 
wakf exceeded a one-third of the property 
left by the deceased Kalb Abid Khan. 
But there was other property of the deceas- 
ed situtated at Furrukhabad in the 
United Provinces and there are indications 
that it was of considerable value though 
itis not known what the exact value of 
that property was. For want of an issue 
on this point, no evidence was given 
and if the matter had been material 
for the decision of the appeal, pro- 
bably it would be necessary to make 
a remand on this question, but the 
objection can be disposed .of on the 
short ground that the bequest was as- 
sented to by the next heir, Kalb Ali 

an, who it has been established, 
agreed to the property being entered 
in the name ofthe wakf in the revenue 
papers in place of his name and also by 
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Musammat Hussaini Begam because she 
took the property which had been bequeath- 
ed to her by the will and did not claim 
her legal share in the estate. I consider, 
therefore, that on this point the decision 
of the learned trial Judge is correct and 
the will cannot be attacked on this 
ground. 

In view of the aboveconclusions it is 
not necessary to consider the further 
question raised on behalf of the appel- 
lants that Musammat Ali Begam is estopp- 
ed from denying the existence or validity 
of the will. It is urged that Kalb Ali 
Khan, Kalb Haidar Khan and Musammat 
“ Bismilla Khanam all acted as mutwalli 
ofthe wakf property and must therefore 
be deemed to beestopped from denying 
‘that there was a valid wakf in respect of 
. such property, and further that Musammat 


Ali Begam having inherited this property. 


asa daughter of Kalb Ali Khan on the 
death of Musammat Bismilla Khanam 
must be held to be bound by the conduct 
of her predecessor-in-interest. 1t is doubt- 
ful whether the rule of estoppel can oper- 
ate in such circumstances, but, as I have 
already observed, it is not necessary to 
decide this question. 

From the above discussion of the case it 
would be observed that Ihave agreed with 
those conclusions of the learned trial Judge 
which were in favour ofthe appellant and 
differing from him I have held that a valid 
wakf of the serai was created by Kalb 
Abid Khan for the purposes mentioned in 
it and that: after his death Kalb Ali 
Khan carried out and acted upon the 
direction of the will relating to the wakf 
property and otherwise. The wakf there- 
fore became an accomplished fact on the 
death of the testator. I have also held that 
no good ground has been shownto hold 
that the wakf was invalid. The plaintiffs 
were, therefore, entitled lo a decision in 
their favour that the property in suit is 
wakf property under the will of Kalb 
Khan and that Musammat Ali Begam has 
unlawfully set up her own title 
to it. 

I would, therefore, accept this appeal, set 
aside the decree of the Senior Subordinate 
Judge dismissing the plaintiffs’ suit and 
remand the case to him with directions 
to pass a decree in accordance with law, It is 
now for him to decide whether Musammat Ali 
Begam should under the circumstances be 
removed and property vested in trustees to 
be appointed by him, to prepare a scheme 
for the management of the wakf property, to 
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take accounts of its income realised by 
Musammat Ali Begam and to give such 
other directions as may be necessary with 
due regard to the prayers made in the 
plaint. Musammat Ali Begam must pay the 
costs of the appellantsin this Court and in 
the Court below. 

Skemp, J.—I agree with my learned 
brother that the preliminary objection 
should be overruled and I agree that the 
appeal should be accepted in the terms pro- 
posed by him but Ido not entirely _ agree 
with the reasons which he has given in 
overruling the preliminary objection. As 
pointed out in Parmeshri Das v. Girdhart 
Lal (4), s. 92, Civil Procedure Code, is limit- 
ed to the institution of a suit. If one of the 
plaintiffs who has obtained permission 
under s. $2, Civil Procedure Code, dies or is 
unable to continue the suit or for some 
reason dces not continue the suit or does not 
join in an appeal, we are entirely dependent 
on Judge-made law for what should be 
done. As pointed out in Sajedur Raja Chow- 
duri v. Gour Mohan Das (80), the real object 
of the special provisions of s. 92 is clear: 
“persons interested in any trust were, if they 
could all join, always campetent to maintain a 
Suit against any trustee for his removal for 
breach of trust, but where the joining of all of 
them was inconvenient or impracticable, it was 
considered desirable that some of them might 
sue without joining the others, provided they 
obtained the consent of the Advocate-General or 
of the Collector of the District: and this condi- 
tion was imposed to prevent an indefinite num- 
ber of reckless and harassing suits being brought 
against trustees by different persons interested 
in the trust. Where this condition is fulfilled 
and the risk of harassing suits being brought 
against trustees is thus guarded against, there 


is no reason why suits brought under the sec- 
tion should be restricted in any other way.” 


Bearing thisin mind I think that though 
nearly all the judgments cited by my learn- 
ed brother were or may have been correct 
on the facts, they have sometimes erred in 
the groundson which they were explicitly 
based, the error generally being dueto the 
search for a principle which possibly applied 
to the facts before the learned Judges but 
did not apply io other and different facts. 
With all deference I donot think that it is 
right to say that all the persons who obtain- 
ed the sanction of the Advocate-General or 
of the Collector constitute one plain- 
tiff although they no doubt have a joint inter- 
est. On the other hand I donot agree with 
the view of Scott-Smith, J., in Gopi Das v. 
Lal Das (8), that as a mat- 
ter of course two out of the three who 
have obtained sanction of the Collector 
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are competént to institute the suit under 
s. 92, Civil Procedure Code. 

I donot think it is possible to lay down 
any general principle as to what should 
be dong in case all the persons who have 
obtained sanction tinder s. 92 after institut- 
ing the suit fail to continue it or to pro- 
secute the appeal, but as my learned 
brother has pointed out, it is concluded by 
authority that if one or more of the plaint- 
iffs die the surviving plaintiff or plaintifs 
may continue the suit or lodge an appeal. 
There is no difficulty in extending this well 
established principle to certain other cases, 
e.g., ifoneof the two or more plaintiffs 
has become insane or if he has become a 
sadhu (civilly dead) or in case of an appeal 
if he is so seriously ill as to be unable 
to prosecute any business when the appeal 
has to be instituted. I would extend it 
further tothe present case on the principle 
that for our narrow purpose it is much 
the same as death if a party cannot be 
found or isincapable of giving evidence 
or doing business or his presence cannot 
be obtained without an amount of delay 
and expense which under the circumstances 
of the case the Court considers unreason- 
able. Inthe present case we have an 
affidavit, which we believe to be true that 
the reason why Mirza Baiza Khan did not 
join in the appeal was that he had gone 
to Karachi on business and that in reality 
he concurred in presenting the appeal. 

.No‘doubt the appellants or their legal 
advisers were a little careless. They ought 
to have taken some such steps as obtaining 
a power of attorney by post from Mirza 
Baiza Khan, or they ought to have gone to 
the Collector and obtained his sanction to 
four of the original plaintifis prosecuting 
the appeal, or at the least to have put 
in the memorandum of appeal a note 
explaining why Mirza Baiza Khan had 
mot joined. Allthey did was to join him as 
a respondent. But I do not think that the 
‘appellants should lose a good case for a 
bit of carelessness of this kind. Whenever 
such a thing happens it brings deserved 
odium on the legal and 
which permits it. Nor would I make the 
overruling of the objection entirely depend- 
ent on the fact that after the arguments had 
proceeded some little time Mirza Baiza 
Khan applied to be joined as an appel- 

ant, 

In my view if one of the persons who 
has obtained sanction under s, 92 does 
not jcin in an appeal it isthe duty of the 
sak, hearing the appeal to ascertain the 


A 
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circumstances before deciding whether to 
proceed. If there arè circumstances such 
as are set forth in Davular Pitchayya v. 
Divi Venkata Krishnamacharlu (11) the 
Court is perfectly justified in refusing 
permission. In that case two ofthe three 
plaintiffs who had obtained permission 
alone lodged the suit. The third plaintiff 
lodged an affidavit that he was absent 
from the village on private business dur- 
ing .the whole period that the sanction 
operated. The Judges did not believe this 
and they did not believe in the bona fides 
of the other two plaintiffs. With deference, 
that case was decided quite correctly but | 
on its own special facts which are no guide 
to us. Inthe present case four plaintiffs 
out of the five filed the appeal and the 
fifth while fully sympathising did not 
join because of his absence from Amrit- 
sarin Karachi. I think all the cases which 
were cited before us and which are relevant 
can be reconciled with the view whichI 
have expressed except possibly one. In 
Bagavannarayana v. Perumallacharyulu (3) 
the Collector had given sanction under s. 92, 
Civil Procedure Code, to four persons of 
whom two alone brought the suit. The 
lower Court found that the other two plaint-. 
iffs had been won over by the defendants 
and refused permission and the High Court 


concurred saying: 

“The question is whether when more than two 
persons interested in the trust have obtained the - 
necessary cousent, any two of them may sue 
without the others, We think the language used 
in s. 92 shows that the persons authorized to sue 
are all the persons to whom the consent has been 
given and not any two of them, On the opposite 
contention there might be competition betweén ' 


the various persons authorized as to who should sue, .*, 


Besides the provisionfor giving the consent to two 
or more persons shows that the legislature considered 
that in some casesit might not be desirable for 


only two to sue.” 


With the reasons there given on the 
facts there stated I have no quarrel: 
but they are not applicable to our present 
facts. In Vishondas v. Damonial (2) threé 
persons obtained permission to bring.a 
suit under s. 92 and two of them appealed. 
It is not stated definitely why the third 
did not join in the appeal but apparently 
it was due to difference of opinion with ` 
the others. The learnad Judicial Com- 
missioners discussed the course to’ be, taken 
in case of difference of opinion between the 
relators, remarking: 


“Tt could never have been the 
legislature or of the Advocate-Genoral that the 
rights of the public might be prejudiced by the 
ieee dullness or dishonesty or death ofa single 
relator,’ 


intention of the 
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. They thought the appeal might pro- 
ceed with the sanction of the Collector at 
the instance of two. As sanction, had not 
been obtained they dismissed the appeal. 
One of their grounds was thatthe authority 
to sue was an authority toall and not any 
two. of them; but considering the facts apart 
from the grounds, this case is not against 
me, as there is no difference of opinion 
between the relators in the present case. 
Mohammad Ishaq v. Mohammad Hussain (1) 
is based on the sole ground that one of 
the three persons who had obtained 
sanction had not joined in the appeal. 
No enquiry such as I suggest was made 
as to the reason, and if enquiry had been 
made the facts might well have been 
different from those in the present case. 
For-the rest I entirely agree with the view 
my learned brother has taken of the facts 
of this case and with his luminous exposi- 
tion of the law applicable to them. 

D, Appeal accepted. 


OUDH CHIEF COURT 
Criminal Revision Application No. 13 
of 1935 
‘September 10, 1935- 
Z1A-UL-Hasan, d. 
KALLU. AND ANoTHER—AOCCUSED — 
. APPLIOANTS 


: versus 
Dr. H. S. DUBE AND ANOTHER—COMPLAIN- 


ANTS—OPPOSITE PARTIFS. 

r Penal Code (Act XLV of 1860), ss. 353, 143—U. P. 
Municipalities Act (II of 1916), ss. 295, 314, 244 (1) 
—S, 295, scope of—Medical Officer and Sanitary 
Inspector ordering accused to remove ice kept for 
sale‘as unfit for use—Accused adopting threatening 
attitude towards them—Assault, if committed—S, 
314, if applies—Prosecution, if illegal—Executive 
Officer having with Chairman's : 
power under s. 244 (1) to Medical Oficer—Legal 
powers, if exceeded in Medical Officer ordering remov- 
al of ice, 

Section 295, U. P, Municipalities Act, deals only 
with the obstruction to or molestation of a person 
employed by the Board under the Act. , 

Wbere what the accused did was more than mere 
obstruction or molestation in that they adopted a 
threatening attitude towards the Medical Officer and 
Sanitary Inspector on their ordering the removal of 
the ice kspt by the accused as being unfit for use 
gnd in consequence the Medical Officer and Sani- 
tary Inspector had to leave the place ; 

Held, that the accused committed an assault as 
defined in the Penal Code and s. 31t, U. P. Munici- 
palities Act, had no application to the case and 
hence there was no illegality in the prosecution of the 
accused under s. 303, Penal Code: 

Held, also, that it was proved that power under 
B. 244 (1), Municipalities Act, had been delegated by 
the Executive Officer with the sanction of the Chair- 


man to the Medical Officer of Health and hence it - 


gould not be said that the Medical Officer 
153—61 & 62 
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ceeding his legal powers when he wanted to remove . 
the ice from the accused's shop. 


Cr. R. App. against the order of the Ses- 
one Judge, Lucknow, dated January 23, 
1935. 

Mr. Rauf Ahmad, for the Applicants. 

Messrs. B. N. Mulla and H. K. Ghosh, . 
Assistant Government Advocate, for the 


‘Opposite Parties. 


Judgment.—This is an application for 
revision against an order of the learned 
Sessions Judge of Lucknow dismissing the 
applicants’ appeal against their convictions 
and sentences under ss, 353 and 113, Indian. 
Penal Code.. 


Kalla, applicant, is an ice vendor and | 
Dildar, applicant, appears to be a friend of . 
mis, On the April 21, 1934, Dr. Dube, 
the late Medical Officer of Health of the 
Lucknow Municipality, was on his rounds 
in the bazar accompanied by the Sanitary ` 
Inspector Mr. Khanna, When they passed : 
by Kallu’s shop they found that ice which.. 
was for sale was lying on dirty ground. The. 
Medical Officer stopped his car and telling 
Kallu that the ice placed as it was on a 
dirty piece of ground was unfit for human. 
consumption, directed him to clean it bye 
washing and place it on a takht and keep 
it clean. On this Kallu and his brother 
Nar Muhammad made some slighting, 
remarks and then Dr. Dube ordered the 
Sanitary Inspector to remove the ice as it 
was unfit for human consumption. There- 
upon the present applicants and three 
others (including Kallu's brother Nur. 
Muhammad), who were convicted under- 
s. 143, Indian Penal Code, only, adopted a 
threatening attitude so that the Health 
Officer and Sanitary Inspector were com- 
pelled to leave the place. The Health. 
Officer made areport to the Chairman of 
the Municipal Board with the result that 
the prosecution of all the five men followed. 
Three of them as already stated were con- 
victed under s. 143, Indian Penal Code 
only, and the present applicants were given 
concurrent sentences of nine months’ rigor- 
ous imprisonment and three months’ impri- 
sonment under ss. 353 and 143, Indian Penal 
Code, respectively. All the five appealed to 
the learned Sessions Judge but the appeals 
were dismissed. The learned Sessions 
Judge remarked that though the sentences 
of Kallu and Dildar, the present applicants, 
seemed somewhat severe, it was necessary 
to protect the Medical Officer of Health in 
the performance of his duties. 

Several points have been argued before 
me in support of the present application,’ 


4 
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What was most strenuously argued was 
that. the conviction of the applicants under 
8. 353, Indian Penal Code, was bad and 
reliance was placed on s. 314 of the United 
Provinces Municipalities Act, 1916, which 
is to the following effect : 

“Unless otherwise expressly provided, no Court 
Shall take cognizance of any of the offences punish- 
able under this Act (whereof a list is given in 
Schedule VIII for the purpose merely of easier refer- 
ence) or under any rule or bye-law, except’ on the 
complaint of, or upon information received from the 


oard or some person authorized by the Board by 
general or special order in this behalf”. 


It was argued that the offence of the 
applicants, if any, comes under s. 295 of 
ka Municipalities Act which rung as fol- 
Ows :— 


“Whoever obstructs or molests a person employed 
by, or under contract with, the Board under this Act 
in the performance of his duty or inthe fulfilment 
of his contract, or removes a mark set up for the 
purpose of indicating any levels or direction neces- 
sary tothe execution of works authorized by this 
Act, shall be liable on conviction to a fine which 
may extend to fifty rupees.” 


and that as the applicants’ offence was 
punishable under the Municipalities Act, 
a complaint by the Board or some person 
authorised on this behalf was necessary 
under s. 314 of the Municipalities Act 
before the applicants could be prosecuted. 

I have considered the argument carefully 
and am of opinion that it has no force. No 
doubt if the offence of the applicants was 
punishable under the Municipalities Act, 
8,314. would have been applicable but the 
offence of the applicants amounted to an 
assault as was found by both the lower 
Courts, and J think rightly, and I have not 
been referred to any provision of the Muni- 
cipalities Act which relates to an offence of 
assault. Section 295 deals only with the 
obstruction to or molestation of a person 
employed by the Board under the Act, but 
what the present applicants did was more 
than mere obstruction or molestation, They 
adopted a threatening attitude towards the 
Medical Officer and the Sanitary Inspector, 
in consequence of which they had to leave 
the place, Assault is defined in s. 30], 
Indian Penal Code, thus: — 

“Whoever makes a gesture, or any preparation 
intending or knowing it to be likely that such ges- 
ture or preparation will cause any person present 
toapprehend that he who makes that gesture or 
preparation is about to use criminal force to that 
person is said to commit an assault." 

This is exactly what happened in the 
present case; so that there can be no doubt 
whatever that the applicants committed an 
assault as defined in the Indian Penal 
Code. Section 314 of the Municipalities 
Act has, therefore, no application to the 
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facts of the case, and there was, to my mind, 


no illegality inthe applicants’ prosecution’ 


under s. 355 Indian Penal Code, 

Next it was argued that the Medical 
Officer was not empowered by law to order 
the removal of the ice and was not therefore 
“executing his duty as a public servant” 
so thats. 8353, Indian Penal Code, did not 
apply and the applicants should not have 
been convicted under that section. In this 
connection reliance is placed on ss. 60 
(1) (d) and 60-A read with ss, 243 and 244 of 
the Municipalities Act. Section 243 
provides for the inspection of a market, 
shop, stall or place used for the sale of 
food or drink for man by the Chairman or 
Executive Officer of a Board and s. 244 
lays down that if in the course of inspection 
under s. 243 an article of food or drink be 
found to be unfit for human consumption, 
the Board may seize and remove the same. 
Section 60 (1) provides that in any 
Municipality where there is an Executive 
Officer appointed under ss. 57 or 65 
certain powers of the Bcard mentioned in 
the section shall be exercised by such 
Officer and not otherwise and in s. 60 (1) (d). 
reference is madetothe powers conferred 
by the section or sub-sections specified in 
the first column of Sch. II and the power 
to seize articles under s. 224 (1) and (2) is 
included in Sch. If The argument is 
that it was the Board which could remove 
an article under s. 244 (1) and that it was 
the Executive Officer and none other who 
could exercise the powers of the Board in 
the matter in question under s. 60 (1) (d): 
It was further argued that though under 
s. 60-A (c), the Local Government could by: 
notification in the Gazette direct that in 
any Minicipality the Medical Officer of 
Health could exercise the power under 
s. 244 (1) it was necessary under that sec- 
tion that this exercise of the power by the 
Medical Officer should be with the concur- 
rence in writing ofthe Executive Officer, 
but that as in this case it was not proved 
that the Executive Officer had concurred in 
writing with the Medical Officer in 
the removal of the ice from Kallu's shop, 
the attempt of the Medical Officer to remove 
the ice was illegal. 1 cannot, however, 
agree with this argument aiso. No doubt 
the power under s. 244 (1) conld be 
exercised by the Executive Officer but 
s. 62 (1) provides that with the sanction of 
the Chairman, an Executive Officer may 
empower by general or special order any 
servant of the Board to exercise under his 
control any power conferred upon him 
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by or underthe Actand Ex. C clearly 
proves that the power under s. 244(1) was 
so long ago as November 16, 1932, dele- 
gated bythe Executive Officer with the 
sanction of the Chairmanto the Medical 
Officer of Health. It cannot, therefore, be 
said that the Medical Officer was exceed- 
ing his legal powers whenhe wanted to 
remove the ice from Kallu’s shop. 

Then it was argued that it had not been 
proved that the ice in question was unfit for 
human consumption and reliance is placed 
inthis connection onthe fact that the Me- 
dical Officer did not order the removal of 
the ice until Kallu showed insolence. No 
doubt the evidence showsthat the Medical 


Officer first directed Kallu to clean the. 


Ice and keep it on a thakt but this does 
not show that it was not unfit for human 
consumption when he saw it. Both the 
lower Courts have, moreover, found that it 
was unfit for human consumption. This 
argument, too, has, therefore, no force. 

Lastly it was said that the sentence of 
the applicants were to severe and that 
there was no justification for an order 
against them under s. 106, Criminal Pro- 
cedure Code. The latter order was not 
supported by the learned Government 
Advocate by any . evidence on the record 
and the learned Magistrate has given 
no reasons for passing that order. 

As regards the sentences, they are un- 
doubtedly a little too severe and in the 
case of Kallu who is a paralytic man I con- 
sider it sufficient to reduce his sentences 
tothe imprisonment already undergone 
by him. Dildar’s sentences can also 
safely be reduced to four months rigorous 
imprisonment. : 

The application is allowed in part. Kal- 
lu’s sentence is reduced to the period he 
has already undergonein jail and Dildar’s 
sentence to rigorous imprisonment for four 
months. The order under s. 106 Criminal 
Procedure Oode, is set aside, Dildar’s bail 
bondis cancelled, 

N. Application partly allowed. 





PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Criminal Revision No. 465 of 1934 
January 24, 1935 
MIDDLETON, J. O. 
GULZAMAN KHAN—AccoseD— 
PETITIONER 
versus 
EMPEROR—Oppositg Party 
Criminal trial—Hvidence—Statement of Honorary 
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Magistrate as to what accused’s father stated or pro- 
mised—Admissibility, 

Where a married girl has beenenticed away and 
the accused is tried under s. 498, Penal Code, the 
evidence ofan Honorary Magistrate as to the nature 
of the statement made to him by the father of the 
wa oras towhat he promised, is inadmis- 
810168. 

C. R. from the order of the Sessions Judge, 
Derajat, dated Octoher 20, 1934. 

L. Thakardas, for the Petitioner. 

Order.—Gulzaman Khan has been con- 
victed under s. 498, Indian Pena) Code, 
and sentenced to one year’s rigorous im- 
prisonment, His appeal was dismissed by 
the Sessions Judge, Derajat, and he 
come up in revision. 

The girl Musammat Gulnasiba who, it is 
alleged, was enticed away by the peti- 
tioner, has not been found. Evidence of. 
her previous marriage was believed by both 
the Courts below and the factum of her’ 
marriage is therefore proved. The direct. 
evidence regarding the alleged fact that. 
the accused took her away was not 
believed by either of the Courts below, but’ 
an Honorary Magistrate appeared as a 
witness who gave evidence that the father 
of the petitioner came to him and asked’ 
him to effect 2 compromise that his father 
admitted that the girl was with the 
petitioner and that thereafter the girl's 
husband was prepared to accept Rs, 309 
whilst the father of the petitioner was only 
prepared to pay Rs. 260. This evidence 
was relied upon by the trial Magistrate as 
proof that it was the petitioner who had 
enticed away the girl. The learned Ses- 
sions Judge, however, realized that the Hono- 
rary Magistrate’s statement as to the nature 
of the statement of the father of the accused 
was inadmissible in evidence. He, however, 
relied upon the Honorary Magistrate's state- 
ment as proof that Rs. 260 had been 
offered. 

I find it impossible to distinguish bət- 
ween what the petitioner's father admitted 
and what he promised. Both are statements 
inadmissible in evidence. I do not 
consider that the admissible portion of the 
evidence of the Honorary, Magistrate can 
possibly suffice to bring home the fact of 
enticement to the petitioner. I must, there- 
fore, accept this petition, set aside the orders 
of the Courts below and acquit the petitioner 
who will be released accordingly. 


N. Petition accepted, ` 
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OUDH CHIEF COURT 
Second Civil Appeal No. 297 of 1933 
August 16, 1935 
SRIVASTAVA AND MITH, JJ. 
Thakur SATROHAN SINGH AND OTHERS — 
DEFENDANTS— APPELLANTS 
l versus 
Thakur BHARAT SINGH AND ANOTHER 
— PLAINTIFFS AND OTHERS— DEFENDANTS 


— RESPONDENTS 

Oudh Rent Act (XXII of 1886), s. 108, cl, 10— Suit 
for possession— Plaintiffs not found to have been illegal- 
ly ejected by landlord—Jurisdiction of Civil Courte, 
af barred—Suit not only against landlord but also 
against rival tenanis—Suit, if affected by s. 108, 
cl. (10). 

Where ina suit for recovery of possession of 
land subject of a lease, it is found that the 

laintiffs were not illegally ejected by the land- 
ord, s. 108, cl. 10, QOudh Rent Act does not apply 
and the Civil Court is not debarred from enter- 
taining it. 

When the suit is not only against the landlord 
but also against rival tenants, the suit is not 
affected by the provisions of s. 108, cl, 10, Oudh 
Rent Act. Mindat v. Sajid Ali(1)and Ambika Prasad 
v. Beni Madho (2), referred to. 


S.C. A, against an order of the District 
Judge, Sitapur, dated July 26, 1933. 

Messrs. M. Wasim and S. C. Das, for the 
Appellants. 

Messrs: B. K. Bhargawa and Bhagwan 
Din, for the Respondents Nos. 1 and 2. 


Judgment.—This is a defendants 

appeal against the decree of the learned 
District Judge of Sitapur affirming the 
decree of the Munsif of Biswan in that 
district. 
_ The facts of the case are that Kalyan 
Singh predecessor-in-interest of Satrohan 
Singh, defendant No. 1, executed a 
perpetual lease (Ex. J. 1) in favour of one 
Musammat Hasandi. The latter, on August 
27, 1931, executed a sub-lease in favour of 
the present plaintiffs. As the plaintiffs were 
unable to obtain possession, they brought 
the present suit for the recovery of 
possession of the land in suit, and in 
the alternative for a declaration that they 
were thekadars of the land in suit and 
entitled to collect rent from defendants 
Nos. 2to 9, who were in actual physical 
possession of the land. The suit was 
contested on various grounds, only one of 
which is materia] for the purpose of this 
appeal. This was a plea about the suit 
being not cognizable by the Civil Court, 
Both the lower Courts have disallow- 
ed it. 

It has been contended by the learned 
Counsel for the defendants-appellants that 
the Oivil Oourfs were debarred from 
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entertaining the suit by reason of the | 
provisions of s. 108, cl. (10) of the Oudh 
Rent Act. This section provides that 
Courts other than Courts of Revenue shall 
not take cognizance of suits for the 
recovery of the occupancy of any land 
which has been treated by a landlord as 
abandoned, or from which an under- 
proprietor or tenant has been illegally 
ejected by the landlord. The question, 
therefore, reduces itself to this, namely, 
whether the plaintiffs or their predecessor- 
in-interest, Musammat Hasandi, was ejected 
by Satrohan Singh, defendant No.1. The 
finding of both the lower Courts is against 
the plaintiffs on this point. It has been 
argued that as defendants Nos. 2 to 9 
are in possession of the land as tenants | 
of Satrohan Singh it must be taken that 
the dispossession effected by defendants 
Nos. 2 to 9 was made by them as agents_ 
or servants of Satrohan Singh. We do not 
think that such a construction is possible, 
as the defendant-appellant Satrohan Singh 
has himself pleaded in the written state- 
ment that when he took possession of the 
land in suit, he cultivated it himself as 
his khudkasht and afterwards let it out. 
to the tenants defendants Nos. 2 to 9. 
Thus on his own admission, it is im- 
possible to say that when the original 
dispossession took place, it was done by: 
defendants Nos. 2 to 9 acting on behalf 
of defendant No. 1. We must, therefore, 
accept the finding of the lower Court, that 
the plaintifis were not illegally ejected by 
the landlord and s. 108, cl. (10) can, therefore, 
have no application. It might also be 
pointed out that the present suit being 
one not only against the landlord, but 
also against rival tenants, such a suit is 
not affected by the provisions of s. 108, 
cl. (10) of the Oudh Rent Act: Mindai v. 
Sajid Ali 60O0W N 194 (1), and Ambika. 
Prasad v. Beni Madho, 7 OWN 343 (2). 
The plea of the defendants based on 

therefore, been rightly 
disallowed. 

The learned Counsel for the defendants 
also wanted to argue that the plaintiffs’ 
sult relates to certain plots not covered 
by the lease in their favour. No such 
plea was raised in either of the two 
lower Courts or in the memorandum of- 
appeal filed in this Court. We have, 


(1) 60 W N 1094; 124 Ind. Oas. 366; 13 R D 865; 
oT R 1930 Oudh 69; Ind. Rul. (1930) Oudh 


(2)70 W N 343; 118 Ind, Cas, 841; 13 R D 232; 
Ind, Rul. 1929) Oudh 489; .AI R 1929 Oudh 529; 4 
Luck 649, 
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therefore, ‘declined to entertain the plea 
at this stage. The result, therefore, is 
pee the. appeal fails and is dismissed with 
costs. 


. » MADRAS HIGH COURT > 
“.° ~ Civil Appeal No. 398 of 1932 - 
E September 6, 1934 
, VARADACHARIAR AND Born, JJ. ki 
L. RAMA PATTAR & BROTHERS - 
`| —PLAINTIFFS — Å PPELLANTS = 


l TETSUS 
“MANIKKAM alias LINGAPPA.. 


“A; 


ere 


* GOUNDER—DerenpAaNTt—RESPONDENT `. 
“Contract Act (IX of 1872), s. J6—Undue influence. 


—Onusof proof~Third party found to havehad 


notice of undue influence—Onus, if shifted—Equitable: 


principles of English Law — Applicability in India— 
Transaction by creditor with debtor and third party— 
Creditor having notice of fiduciary relation between 


debtor and third party—Effect—Practice—Evidence—' 


Court not accepting party's evidence on some matters 
— Whether affects relief sought. 

“Where a third party stands 
relation tothe promisor or 

not in the first instance lie on 
that no undue influence was used. It is only when 
he is found or could be assumed to have had notice 
of'the exercise of undue influence, by another or at 
least of circumstances raising a presumption or pro- 
bability of undue influence, 


in no confidential 


of Equity in England in dealing with similar trans- 
actions are equally applicable in India. [p, 490, 
col; 1] i i 

[English case-law considered.] - 


. Where a creditor in entering into a transaction with 
his debtor anda third person knew the fiduciary- 


relationship in which .the third person stood to the 
debtor, and the transaction was impeached as having 
been brought about by undue influence : 

_Held, that the creditor was under the same dis- 
ability asthe party who occupied the position of 
confidence and that whether the creditor,;himself exer- 
cised the undue influence or took benefit under the 
transaction with notice that the transaction was the 
result of undue influence exercised by the debtors, 
the nature of the transaction would bethe same. [p. 
488, col. 1.] 

The mere fact that on one or two matters the lower 
Court was not prepared to accepta party's evidence 
will not disentitle him to relief, for, in 
the conclusion of the Court rests not so much upon 
direct evidence showing that any deception was 
practised, as upon inferences arising from the situa- 
tion ofthe partiesand the nature and effect of-the 
transaction, [p. 487, cel 1.] 


~C. A, against the decree of the Court 
of the Subordinate Judge of South Malabar 
at Palaghat in O. S. No. 6 of 1932. 

Messrs. T. M. Krishnaswamy’ Ayyar and 
C.S. Swaminathan, for the Appéllants. 

The Advocate-General Messrs. C. Uunni- 
kanda “Menon and K. Kunhi Krishna Nair, 
for the Respondents, 
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grantor, the onus does” 
the former, to show ` 


that the onus will be. 
shifted on to him. The principles followed by Oourts. 
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Judgment.—The plaintiffs-appellants are 
a family of landlords and money-lenders in 
Palaghat. Defendants Nos. 1 and 2 arë 
brothers and the 3rd defendant is their 
nephew. They, too, owned extensive pro- 
perties in the neighbourhood of Palaghat 
but have latterly “got into difficulties and 
defendants Nos. | and2were adjudicated 
insolvents in 1932. The ‘suit was laid for 
the recovery of asum of about Rs. 58,000 
due as per account Ex.‘A. The 3rd defen- 
dant was the only contesting defendant and 
the question in the appeal relates to his 
liability. The claim in the appeal has been 
limited to a sum of ‘Rs: 15,000 on the ground’ 
perhaps, that the 3rd defendant has not 
assets enough to yield anything more, or on 
the ground that the balance could be rea-: 
lised from the assets of defendants Nos. 1 
and?. But this makes no difference, so far 
as the question to be decided is.concerned. ;: 

The point in dispute was embodied in 
one comprehensive issue,’ viz., whether the 
3rd defendant's signature to (Ex. A) has 
not been obtained under circumstances 
mentioned in his written statement and 
whether, if so, he is not liable. The story 
in the written statement was that the- 3rd 
defendant had from his infancy been liv- 
ing with and under the protection of defend-’ 
ants Nos. land2 till October 1930, that 
though he attained majority in 1928, ‘he 
was in the habit of affixing his signature to. 
any paper if so directed by the lst defend- 
ant and he must have so signed in the 
plaintiff's book (Ex. A) without understand- 
ing the matter or making any enquiry 
whatever, because he feared the lst defend- 
ant and believed that there would te no 
fraud or deception in the matter. It fur- 
ther alleged that he subsequently discover- 
ed that he had been defrauded in the’ 
matter, and that the plaintiffs who were 
well aware of the circumstances of the 
family had conspired with defendants 
Nos. 1 and. 2 to get the 3rd defendant 
involved in this liability, fortheirown better 
security. Exhibit A is an account book be- 
ginning from September 1928. Butit is clear 
from the evidence that the plaintiffs had 
been lending moneys to defendants Nos. 1 
and 2for at least two years before that 
date. Exhibit A.is headed as an account 
of plaintiffs’ dealings with 1 and 2 defend- 
ante. It begins with an entry dated Sep- 
tember 29, 1928, whereby 1 and 2 defend- 
ants acknowledge liability for a sum of’ 
Rs. 13,702-11-0 said to be due for principal 
and interest under a pro-note of earlier 
date. Between October 1928, aad: Febru-' 


~ 
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ary ‘1929; there were further borrowings to 
a considerable extent but no amount seems 
to have been repaid. In September 1929, 
defendants Nos: 1 and 2 wanted a further ad- 
vance of Rs. 8,000, but as they were heavily 
indebted to plajntiffs even by that time, 
the plaintiffs refused to lend more, unless de- 
fendants Nos. land 2 gave security. Accord- 
ing to the evidence of P. W. No. 1 (who is 
one of the plaintiffs) the firat defendant 
then said that it was not possible to give 
security at that time and that he would get 
his brother’s son also (8rd defendant) to 
sign. The witness adds, that, as the Vakil 
whom he consulted, advised him that 
money might be advanced if 3rd defendant 
also signed, he intimated the same to the 
Ist ‘defendant, that accordingly the three 
defendants came to the plaintiffs’ shop on the 
evening of September 22, 1929, and received 
Ra. 8,000 after signing an entry in the 
plaintiff's book (Ex. A) in the following 
terms. “Having admitted that I am liable 
for the balance of principal amount and 
interest and for future credit and debit found 
under this book, I have signed this” 7 days 
later, the account for the Malayalam year 
was struck and the three defendants signed 
on a one anna stamp below the entry showing 
the debit balance: due on that date. It 
is on the strength of these signatures of 
the 3rd defendant in Ex. «A that the plain- 
tiffs seek to hold him liable. 

"The evidence shows that the 3rd defend- 
ant's father had died in 1913, and the 
widow and the 3rd defendant (then an 
infant) continued to live with defendants 
Nos. l and 2 who were in management of 
the family properties. The boy was at 
school up to March 1931, and in the partition 
suit (O.8. No. 63 of 1922) which another 
uncle had filed against these defendants, 
the present 1 and 2 defendants were conduct- 
ing a common defence on behalf of the 
3rd defendant as well, though his mother 
was the guardian ad litem on record. He 
attained majority in September 1928 but 
continued tolive with defendants Nos. 1 and 
2 till October 1930. Though, in the plaint, 
it was alleged that defendants Nos, 1 and 2 
had borrowed the amounts shown in Ex. A. 
for the “common necessities” of the family 
of defendants Nos. 1 to 3, no serious at- 
tempt was made to prove this allegation. 
The onus of proying the same would by no 
means have been light, in view of the fact 
that the 3rd defendant was only a nephew 
of the defendants Nos. 1 and 2 and defend- 
ants Nos. 1 and 2 were in possession of 
excessive properties yielding a large 
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income. There have, no doubt, been litiga- 
tions since 1922, in which considerable 
sums must have been spent. ‘But. as no 
attempt has been made to bind the 3rd 
defendant on the ground of family neces- 
sity, we need not pursue this question. 
Mr. T. M. Krishnaswamy Ayyar, (for the 
appellants) suggested that though the 
binding character of the loans could not 
be said to have been proved, the possibili- 
ty of the utilisation of the loans for family 
purposes might have been one of the rea- 
sons that induce the 3rd defendant to 
take upon himself and express liability for 
these loans, and to this extent, the presump- 
tion or inference of undue influence be 
negatived. But there are no materials on . 
the record to afford’ sufficient basis even . 
for this argument. 
- There appears to have been considerable 
discussion, in the lower Court, as to the 
exact nature of the plea raised by the 3rd 
defendant, whether it is one of fraud or one 
of undue influence. But, as the matter has 
really to be dealt with, on the facts appear- 
ing in the case, Mr. Krishnaswamy Ayyar 
did not press this objection as to the form 
of the plea. Afterall, as shown by the judg- 
ment of Lord Hardwicke in Lord Chester- 
field v. Janssen (1), the equitable jurisdic- 
tion based on undue influence is only a 
development of the principle of relief on 
the ground of fraud (see also Lancashire’ 
Loans, Lid. v. Black (2)). 

The defence of the 3rd defendant. 
was in substance set forth in Ex. 3 a 
notice which he sent “to the plaintiffs 
as early as October 22, 1930. This was 
sent within a few days after the 3rd 
defendant began tolive separate from de- 
fendants Nos. 1 and 2. It has been sug- 
gested that it was sent at the instance 
of another uncle of the 8rd defendant who 
had quarrelled with defendants Nos. 1 and 
2 and who is now helping the 3rd defend- 
ant. This might be true; but that is 
just the way the thing would have hap- 
pened even if the3rddefendant’s plea of 
undue influence by defendants Nos. 1 and 
2 is wellfounded. We have only got to 
see whether the facts proved in the case: 
support that plea and we are not much 
concerned with the motives of circumstances 
that led the 3rd defendant to repudiate 
his liability. 

The learned Subordinate Judge 
found that 


“The plaintiffg were anxious to get the 3rd de- 

(1) (1882) 2 Ves. Sen. 125 at p 155; 1 Atk, 352, | : 

(2) (1934) 1 K B 380 at pp. 403, 404; 103 LJ. 
K B129; 150 L T 304, l 
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fendant also to sign the hand-book asthe money 
advanced was fairly large and asl and 2 
defendants wanted more money. They must have, 
therefore, asked defendants Nos. 1 and 210 get the 
3rd defendant also to sign the hand-book.... .... 
That the 3rd defendant signed the book when 
he wasunder the influence of defendants Nos. 
l and 2cannot be-doubted ............ I am of opi- 
nion that the 3rd_ defendant did -not appreciate 
the magnitude of the liability he was undertaking 
when he signed Ex. A... -- The plaintiffs can 
be said to have notice of the influence exercised 
on the 8rd defendant by defendants Nos. 1 and 
2,, The Ist defendant wasin a position to domi- 
nate the will of the 3rd defendant ............ an 
he hastaken an unfair advantage over the 3rd 
defendant,” ` 

As to the law, he saidthat, in the cir- 
cumstances, the burden lay on the plaint- 
iff to show a free consent, i. e, that the 3rd 
defendant had such protection as would 
secure to hima free and unfettered judg- 
ment, independent of any sort of control. 
Following the decision of Venkatasubba 
Rao, J., in Narayana Doss .Balakrishna 
Doss v. Buchraj Chordia Sowcar (3) the 
learned Subordinate Judge held that on 
the facts found, the plaintiffs could not 
hold the 3rd defendant liable. 

‘Mr. Krishnaswamy Ayyar, contended 
that the 3rd defendant sought to rely on 
the ground that the plaintiffs in collusion 
with defendants Nos. 1 and 2 fraudulently 
caused him to sign Ex. A, and, no such 
fraud having been made out, the plaint- 
iffs claim against the 3rd defendant should 
have been upheld, Hefurther pointed out 
that on more thanone matter, the 3rd de- 
fendant had not spoken the truth and that 
his version of the transaction should not 


be accepted. Even if it were permis- 
sible to deal with the case as one of 


undue infiuence he maintained, that the 
onus lay onthe 3rd defendant to prove 
the exercise of undue influence and that 
it had not been discharged, In particular, 
he insisted that whatever might have 
happened between defendante Nos. 1 and 2 
on the one hand and the 3rd defendant on 
the other, there ‘was no proof that the 
plaintiffs exercised any undue influence 
over the 3rd defendant and thereby obtain- 
ed an unfair advantage. As to the law, he 
argued that the decision of Venkatasubba 
Rao, J., in Narayana Doss Balkrishna Doss 
v. Buchraj Chordia Sowcar (3) ought not to 
be followed, because itis based upon the 
decisions of English Courts of Equity, in 
disregard of the warning contained in 
several pronouncements of thé Judicial 
Committee, that, in this country, questions 


(3)93 M L J 842; 106 Ind Cas. 315; A I R1928 
Mad. 6: 39 M L T 353. 
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as to undueinfluence must be decided on 
the provisions of the Indian Contract Act 
alone and that the principles on which 
English Courts of Equity deal with simi- 
lar questions are entirely inapplicable, - 

As wehave already pointed out the writ- 
ten statement of the 3rd defendant sets out 
allmaterial facts and his claim to relief 
must be decided with reference to them 
independently oftheir being labelled as 
fraud or undue influence: Smith v. Kay’ (4), 
per Lord Cramworth. The mere fact that 
on one or two matters the lower Court was 
not prepared to accept the defendant’s 
evidence will not disentitle him to relief, for 
in such cases, the conclusion of theCourt 
rests not so muchupon direct evidence 
showing that any deception was practised, 
as upon inferences arising from the situa- 
tion of the parties and the nature and effect 
ofthe transaction. That the transaction is 
seriously detrimental to the interests of the 
3rd defendant can admit of no doubt. 
With very little thought as to and without 
due appreciation of its nature and effect, 
the 3rd defendant undertakes liability not 
merely for the amount actually advanced 
at the moment of his signing but also 
for all the advances taken by defendants 
Nos. 1 and 2 from the plaintiffs in the past 
and, what is more curious, for all loans 
which may be taken by them in the future. 
That defendants Nos. 1 and 2 stood in 
fiduciary relation to the 3rd defendant can 
again, admit of no doubt; and that they 
used their influence to obtain an unfair 
advantage to themselves can scarcely be 
disputed. : 

It is noteworthy that 1 and2 defendants 
have not been examined in this case. 
We are unable to agree with Mr. Krish- 
naswamy Ayyar that it was for the 3rd 
defendant to examine them. It is true 
that at one stage the first defendant had 
been summoned on behalf of the 3rd de- 
fendant butthe plaintiffs could not have 
been misled by this step, because they 
began to lead evidenceonly after the 3rd 
defendant's case had been closed. 


That the plaintiff gained a substantial 
advantage by reason of the 3rd defendant 
making himself jomtly liable for the 
amounts advanced and to be advanced to 
defendants Nos.1 and 2—can scarcely 
admit of any doubt. It is also clear from 
the evidence on the plaintiffs’ side that 
they knew of the circumstances of the, de- 
fendant’s family, and thatthe 3rd defend- 


w 


(4) (1856) 11 Eng. Rep. 307; 7H L O 751, 
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But had only recently come of age. It is 
also fairly clear thatit was at their in- 


Stance that the srd  cefendant 
was brought into the transaction. 
With these indisputable circumstances, 


it will be instructive to compare the find- 
ings on which Justice Fry based his deci- 
sicn in Bainbrigge v. Brown (5) in favour of 
the creditor, The learned Judge there 
found, tbat the creditor did not even 
know tbe age ofthe plaintiff who sought 
relief on the ground. of undue influence, 
that they did not know that the plaintiff 
was resident under his father’s roof or 
was in any way under his control, that 
they had reason to believe he was assist- 
ed by a ecolicitor aswell as by certain 
family friends and were led to believe that 
the plaintiff was acting independently of 
the father [cf. Cobbett v, Brock (6).] 


As regards the parttaken by the plain- 
tiffs in the exercise of undue influence, 
there can be nodoubt, that under the 
English authorities, the result will be the 
same, whether the plaintiffs themselves 
exercised the undue influence or took the 
benefit of a transaction with notice that 
the transaction was the result of undue 
‘influence, exercised by their debtors, de- 
fendants Nos. 1 and 2. As observed by 


Mr. Justice Venkatasubba Rao, J, 
at page 852 of 53 M. L. J. [Nara- 
yana Doss Balkrishan Doss v. Buch- 
raj Chordia Sowcar (3)) once it is 


shown thatthe plaintiffs were aware of 
the existence of a fiduciary relationship 
between the lst and3rd_ defendants, they 
are under the same disability as the 
party who occupied the position of con- 
fidence. 


Mr, Krishnaswamy Ayysr's main conten- 
licn, therefore, was, thatin this country, 
the question must be decided solely with 
reference to the terms of s. 16 of the 
Contract Act [Lala Bella Mal v. Ahad Shah, 
(7), Raghunath Prasad v.` Barju Prasad (8), 
and Gafur Mohammad v. Mohammad Sharif 


(5) (1881) 18 Oh D 188; 50L J Oh. 5829; 44 L l 
29 W R782. Lata; 


(6) (1885) 52 E. R. 706; 20 Beav 554; 169 R R 523. 

(7) 35M L J 614; 48 Ind. Cas. 1: AIR1918 PO 
249: 16 A L J 905; 124 P R 1918; 23 O W N 233: 95 M 
LT 55; H0 PW R1918; 290 L J 165:1UÈ LR 
(P 0) 25; 2 Bom. L R 558 (P ©). 

(8) 3 Pat. 279; 82 Ind. Cas, 817; A I R 1984 P 06 
511A 101;5PL1T72; 22AL J 105; 2 Pat. LRB 
19 L W 470; 34 ML T 57;46 ML J610; 26 Bom, L 

WN 834;110L J 122; (1924) M W N63 
K 5 A (P O)206;100 & A LR 15951 OW 
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(9)] that, under that section, the undue in- 
fluence must be shown to have been exer- 
cised by the other party to the contract, 
whether directly or in conspiracy with or 
through the agency of others [Poosathurai 
v. Kannappa Chettiar (10)], and that mere 
notice of knowledge of circumstances 
raising a presumption or probability of 
undue influence, as between the defendarts 
inter se did not throw on the plaintiffs, 
the onus of proving that they had received 
no unfair advantage or that the 3rd 
defendant acted as a free agent. 7 
It may be conceded that s. 16 of the 
Contract Act deals in terms with the 
exercise of undue influence by one party 
to the contract on the other. Indeed this 
is the ordinary type of cases of undue 
influence, The question of the effect of 
undue influence exercised by somebody 
other than the grantee or promisee, does 
not seem to have arisen in the cases that 
went up to the Judicial Committee from 
India, except in Poosathurat v. Kannappa 
Chettiar (10), We are not sure whether 
the observation of Lord Shaw in that case, 
about the exercise of influence “in con- 
spiracy with or through the agency of. 
others“ is not wide enough to take in. 
the full scope of the doctrine as illus 
trated by the English cases; for “agency”. 
may in such cases well include instances in 
which the creditor or transferee knowingly 
or intentionally leaves everything in the 
hands of his principal debtor. As observed . 
by their Loedships in Turnbull & Co. v. 
Duval (11) the creditor who conveniently 
leaves everything to be managed by an- 
other “must abide the consequences”. Fur- 
ther examination of the question became 
unnecessary in Poosathurat v. Kannappa 
Chettiar (10) because the Committee came 
tothe ccnclusion that the transferee had 
obtained no unfair advantage and that, 
the sale had not been shown to have. 
been for an undervalue. a 
Confining ourselves, however, to the statute 
law of India, it is clear, that the principle 
of the English cases referred to by 
Mr. Justice Venkatasubba Rao, has been 
made applicable in this country by s. 89 


of the Trusts Act. As early asin Roop Laul 

(9) €3 ML J 54; 137 Ind. Cas 893; A I R 1932 PO 
202; Ind. Rul. (1932) P O 228; 33 PL R 611; 360 W 
N 894; 34 Bam. L R 1194; 36 L W 210; 6 OL J55; 
90W N771;15NLJ 74(P 0). 

(10) 43 M 4463 5o Ind. Cas, 447; A I R1920 P O 65; 
471A 1;38M LJ 349; 11 L W 455:18 A LJ 344! 
(1920) M W N 317; 2 UP L R(P O) 62; 22 Bom. LR 
538; 13 Bur. L T 28; 27 M L T 316 (P 0). 

(D (1902) A O 42b at p435; T1 LJ FO a4; 87 LT 
154. Bi 
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v. Lakshmi Doss (12), the application of 
these rules inthis country was recognised by 
Mr. Justice Sankaran Nair (see pp. 21 and 
994) and when that case went up on appeal 
before three Judges, they, too, observed that 
-it made no difference that theclaim under 
thé deed was made not by the ‘person who 
exercised the undue influence but by a 3rd 
party, [see Lakshmi Doss v. Roop Laul (18)], 
In that particular case, the third party 
was a volunteer and some of the earlier 
English cases are also cases relating to 
volunteers but numerous later decisions 
in English Law have applied the same 
principles even to creditors or transferees 
for value, provided they had notice of all 

the relevant facts. 

' Jn view of Mr. Krishnasawamy Ayyar's 
insistence on the inapplicability of the 
English rule, it is interesting to find, that 
in the foot note to s. 89of the Trusts Act, 
in Stokes’ Anglo-Indian Codes, reference is 
made to Maitland v, Irving (14), 15 Simon 
537, though’the reference is wrongly printed 
as 15 Simon 43). Its significance lies on 
the fact that, as stated by him in the 
introduction Dr. Whitely Stokes was 
the draftsman of the Trusts Act and the 
foot-notes refer to the English decisions, 
on which the sections were founded. 
Maitland v. Irving (14), thus relied on by 
him, was a case very much like the 
present. A and B consented to pcstpone 
the payment of £5,000 due to them from 
C in consideration of C procuring and 
giving them the plaintiff's guarantee for 
that sum; and C at the same time informed 
A and B that the plaintiff was his niece 
and was possessed of considerable property, 
that she had resided with him for some- 
time, that he had been her guardian and 
that she had been of age for about a year 
and-a-half. The guarantee thus given was 
held unenforceable by the creditor, The 


Vice-Chancellor observed : 

“ig seems very extraordinary that with full 
knowledge of those circumstances, they should have 
at once acceded to the proposal without making any 
enquiry or taking any pains to ascertain whether the 
young lady was a free agent and perfectly willing, 
with a full knowledge of the consequences, to do 
what the guardian said he would invite her or 
propose to her to do....... ..rhey must have 
perceived that by adopting the suggestion of M clean 
(the debtor) they relied on the influence that he 
had over the young lady,............ knowing the 
defenceless situation of the young lady, they 


(12) 29 M1. 

(13) 30M 69;17MLJ19; 2M LT 4 (FB), 

(14) (1846) 60 E R 688; 15 Simon 437; 16L4J Oh 
1905; 10 Jur. 1025; 74 R R 115. 


*Pages of 29 M.—([Ed,| 


RAMA PATTAR & BROTHERS V. MANIKKAM (MADR.) 


439 


combined with Mclean, who disclose] it to them 
in order that advantage might be taken of her 
defenceless situation for the benefit of all the 
three and my opinion is that they must all three 
be considered as standing in the same situation.’ 

when it is found that the principle of this ' 
decision has been adopted by the Indian 
Legislature, in enacting 8. 89 of the Trusts 


‘Act, there is no substance in the conten- 


tion that later English authorities of the 
same type, furnish no guidance to us in 
the application of the rule. 

It is unnecessary to refer again tothe 
cases reviewed by Mr. Justice Venkata- 
subba Rao. We therefore content ourselves 
with noting the latest decision of the 
Court of Appeal in England in Lancashire 
Loan, Ltd. v. Black (2). A married daugh- 
ter living with her husband and away 
from her mother had, at the mother’s 
request entered into transactions with the 
mother’s creditors, with a view to help her. 
The Court of Appeal refused to hold the 
transactions binding on the daughter. 
Lawrence, L. J., observed that, in cases 
of this kind, 


“the question is not merely whether the son or 
the daughter knew what he or she was doing, had 


done or proposed to do, but how the intention was 


produced ..... the law protecta young persons of 
an impressionable age, when gratitude, affection 
and respect for a parent are fresh and strong, not 
by curtailing their capacity to deal with others 
but by binding the consciences of those who deal 
withethem..... the mother seems to have taken 
it for granted that she could get the daughter to 
comply with her request. . . . .and it never 
seemed to have ozcurred to the daughter to do 
otherwise than accede to whatever her mother 
asked her to do...... the transaction was never 
properly explained to the daughter and she did 
not fully understand what she was doing” 

As tothe position of the creditors, the 
Lord Justice said, 

“It is plain that they knew or had notice of all 
the relevant'facts...they were permitting, if not 
inducing a young . to enter into a trang- 
action, the whole burden of which, they anticipated, 
would fall on her. . . they are in no better 
position than the mother would have been in, had 
the daughter assigned her reversion directly to 
her instead of tothe respondents for her benefit.’ 
[see also O Connor v. Foley (15), Kimp- 
son v. Ashbee (16) and the cases collected 
in the note in 16 M. L. J. 252 of the 
Journal portion. | 

With reference to the observation of 
Brceughton, J., in Raj Coomar Roy v. 
Alfuzuddin Ahamd (17),—from which Ven- 
katasubba Rao, J., dissents—we may state 
that even there, the learned Judge does not 
seem to have felt any doubt as to the 


applicability of the English rule. It does 
(15) (1905) LIr. R 1. 


(16) (1880) 10 Oh. App. 35, 
(17)8 O L R 419. 
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not even seem to us wrong to say, as 
he did, that wherea third party stands 
in no confidential relation to the promisor 
or grantor, the onus does not in the frst 
instance Jie on the former, to show that 
no undue influence was used. It is only 
when heis found orcould be assumed, to 
have had notice of the exercise of undue 
influence, by another or at least of circum- 
“ stances raising a presumption or pro- 
bability of undue influence, that the onus 
will be shifted cn to him. 
We are of opinion that the principles 
followed by Courts of Equity in England 
in dealing with similar transactions are 
equally applicable in this country and 
judging the suit transaction by those 
principles, the plaintiffs cannot hold the 
3rd defendant liable. The appeal there- 
fore, fails and is dismissed#with costs. 
AN, Appeal dismissed. 





OUDH CHIEF COURT 
Execution of Decree Appeal No. 76 of 1934 
September 3, 1935 
SRIVASTAVA AND ZIA-UL-HASAN, JJ. 
BIJAI RAJ SINGH AND OTHERS— 
` OBJECTORS—APPELLANTS 
versus 
RAM PADARATH AND ANOTHER — 
OPPOSITE PARTY—RESPONDENTS ° 
Civil Procedure Code (Act V of 1908), ss. 11, 53, 
O. II, r. 2—Mortgage—Suit on mortgage impleading 
mortgagor, sons and grandsons — Plaintiff allowing 
decree dismissing his claim agartnst sons and grandsons 
to become final—Decree-holder seeking to enforce 
décree against interests of sons and grandsons in 
joint family—Whether barred by res judicata— 
O. II, r. 2, if operates as bar—S. 53, if applies where 
ancestor against whom decree is obtained is alive. 

Where in asuit ona mortgage against the mort- 
gagor and the appellants (his sons and grandsons) 
the decree-holder has allowed the decree dismissing 
his claim against the appellants to become final, he 
cannot enforce the decree obtained by him against 
the interest of the appellants in the joint family pro- 

erty. Even if the prayer made by the decree-holder 

e interpreted as for nothing more than a personal 
decree against the appellants, still the plaintiff must 
be held to be barred from enforcing the decree 
against the interest of the appellants by the rule of 
constructive res judicata as well as by the pro- 
visions of O. II, r.2, of the Code of Oivil Procedure. 
If-in the former suit he omitted to sue for any such 
relief without the leave of the Court, he cannot sue 
for such relief in a subsequent suit much less can be 
be allowed to enforce it in the execution proceedings. 
Ramasami Nadanv.Ulaganath Goundan (l1)and Rajah 
Bukhsh Singh v. Raia Ram (2), referred to, 

Section 53, Civil Procedure Oode does not apply 
where the ancestor against whom the decree had 
béen passed ‘is still alive and there is no question of 
enforcement of the decree against his . legal represen- 
tatives, or against ancestral property in the hands of 
such legal representatives. 
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- Ex. of D. A. against the order of the Addi“ 
tional Sub-Judge of Gonda, dated August. 
29, 1934. : E 

Messrs. Radha Krishna and Suraj Narains 
for the Appellants. 


Messrs. P. N. Chaudhri and H. Husain, 


- for the Respondents. 


Judgment.—This is an execution of 
decree appeal against the order dated 
August 29,1934, of the Additional Sub- 
ordinate Judge of Gonda affirming the 
order dated December 22, 1933, of the 
Munsif of that place. 

The facts of the case are that Bhaiya 
Bhagwat Singh, respondent No.2, had 
executed a deed of mortgage in favour 
of Ram Padarath, respondent No.1. The 
latter brought: a suit on the basis of this 
mortgagee deed and impleaded therein 


besides the mortgagor his sons and 
grandsons also, who are the appellants 
before us. The relief claimed in the 


suit was that a decree for sale be passed 
against the mortgaged property, and in 
case the mortgaged property could not 
be sold, a money decree be given against 
all the defendants. The appellants 
pleaded that the mortgage had been 
executed without any family necessity and 


therefore the mortgaged property which 


was ancestral property of the family could 
not be sold. They further denied the 
plaintiff's right to a money decree on the 
ground that the debt in question had been 
taken for gambling. The learned Munsif 
held that the debt in suit had not been 
borrowed for payment of any antecedent - 
debt or for legal necessity and that the 
mortgaged property which was found to 
be aacestral could not, therefore, be made 
liable forit. He further held that the 
defendant had failed to prove that the 
money was spent on gambling, but dis- . 
missei the claim against the appellants 
and gave the plaintiff a money decree only 
against Bhaiya Bhagwat Singh the mort- . 
gagor. None of the parties appealed 
against, this decree and it has become 
final between the. parties. In execution 
of the abovementioned money decree, the 
decree-holder sought to attach and sell 
the joint family property. The appellants 
objected that their interests in the pro- 
perty were not liable to attachment and 
sale. Both the lower Courts have dis- 
allowed the objection. The learned Addi- 
tional Subordinate Judge has also held 
that the entire family property is liabel . 
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to attachment and sale under s.53 of 
the Code of Civil Procedure. 

Weare clearly of opinion thats. 53 has 
no application to the case. This section 
deals with the liability of ancestral ` pro- 
perty in the hands of a son or other 
descendant for the payment of the debts of 
a deceased ancestor in respect of which a 
. decree has been passed, In the present 
case Bhaiya Bhagwat Singh the ancestor 
against whom the decree had been passed 
is still alive and there isno question of 
enforcement of the decree against his 
legal representatives or against ancestral 
property in the hands of such legal repre- 
sentatives. The decision of the learned 
Subordinate Judge cannot therefore be 
supported on the ground based on 8. 09 
of the Code of Civil Procedure. 

“The main contention urged on behalf 
of the appellants is that the plaintiff's 
suit having been dismissed against the 
appellants, he is barred by the rule of 
res judicata from seeking to enforce the 
_decree against the appellants’ interest in 
the joint family property. It is no doubt 
true that a creditor may sue the father 
alone and obtain a decree against him 
which might be executed by attachment and 
sale of the entire interest of the father 
as well es of the sons in the joint family 
property in cases where the debt was 
not contracted for any immoral purpose 
and the sons are under a pious obligation 
to pay the debt, but this is not the 
position in the present case. Here the 
creditor chose to implead the sons and 
grandsons which it was open to him to 
do. Obviously the object of impleading 
them was to enable him to enforce 
payment of the debt against the entire 
joint family property. For this purpose 
he not only sought a decree for sale of 
the mortgaged property but also in the 
alternative claimed a relief for a money 
decree. against all the defendants, namely 
the father as well as the sons and grand- 
sons. It is obvious that he was not 
entitled to any personal decree against 
the sons and grandsons, but what he 
was entitled to was a money decree 
against the father coupled witha declar- 
ation that it was enforceable against the 
entire joint family property. The prayer for 
the personal relief against all the defendants 
was evidently understood in that sense by 
all concerned. As stated before the defend- 
ants tried to resist the claim by setting 
up a plea of the debt having been incurred 
for an immoral ‘purpose, When this plea 
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was disallowed and it was held that the 
plaintiff wag entitled to a personal decree 
against the father, the legal result which 
followed was that the decree against 
the father would be enforceable against 


the entire joint family property. But 
somehow the Munsif dismissed the 
claim against the sons and did not 


give the plaintiff any declaration making 
theit interest in the joint family property 
liable for the decree. The decision has 
become final between the parties and 
operates 4s res judicata between them, In 
Ramasami Nadan v. Ulaganath Goundan, 
I. L. R. 22 Madras 49 (1) a creditor of a 
Hindu brought a suit against him and 
his sons whom it was sought to make 
liable on the ground that the debts were 
incurred for the benefit of the family, but 
he did not obtain a decree against the 
sons, It was held by a Full Bench of 
the Madras High Court that the plaintiff 
could have prosecuted his claim against 
the sons in that suit and have obtained 
a decree making their shares in the 
family property liable for the father’s 
debt. Similarly in Raja Bakhsh Singh v. 
Raja Ram, 10 O. W. N. 629 (2), a Bench 
of our Court held that where a suit 
brought after the death of the mortgagor 
against his sons and grandsons was 
decreed against the estate of the de- 
ceased mortgagor in the hands of his 
sons, but dismissed against the grandsons, 
the latter's undivided interest in- the 
mortgaged property could not afterwards 
he attached and sold in execution of the 
decree. We are, therefore, of opinion that 
the decree-holder having allowed the 
decree dismissing his claim against the 
appellants to become final, he cannot 
enforce the decree obtained by him 
against the interest of the appellants in 
the joint family property. 

Stress was laid by the learned Counsel 
for the decree-holder on the fact that the 
prayer for relief in the plaint did not in 
terms ask for any relief making the 
appellants’ interest in the family property 
liable for the debt. We have already 
observed that in the light of the pleadings 
of the parties and the circumstances of 
the case the interpretation to be placed 
upon the aforesaid prayer in our opinion 
is that it was intended to make the in- 
terest of the sons and grandsons in the 
joint family property liable for the plain- 

(1) 22 M 49 


(2)100 W N 629; 144 Ind. Oas. 397;A I R 1933 
Oudh 309; Ind. Rul. (1933) Oudh 242, 
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tiffs claim. But even if it were conceded 
that the relief in question sought for 
nothing. more than a personal decree 
against the sons and grandsons, still we 
are of opinion that the plaintiff must be 
held to be barred from enforcing the 
decree against the interest of the appel- 
lants by the rule of constructive res 
judicata as well as by the provisions of 
Ov II, r. 2, of the Code of Civil Procedure. 
Jt is not denied that the object of im- 
pleading the appellants in the suit was to 
make the appellants’ interest in the 
joint family property liable for the plain- 
tiff's claim. It is- also not denied 
that it was open to the plaintiff to claim 
for a relief making the defendants’ in- 
terest in the joint family property liable 
for the plaintiff's claim. It has, however, 
been argued that though the plaintiff 
might have made 
attack in that suit yet it is nota matter 
which they ought to have made or were 
bound tomake a ground of attack. We 
think thatit was not only desirable but 
proper and necessary that the appellants 
being impleaded in the suit and a decree 
for money having been sought against 
them, all questions between them and the 
plaintiff and about their liability for the 
plaintiff's claim should have been raised 
, and determined in that suit. Moreover, 
the plaintiff having chosen to implead 
the defendants on the basis of the cause 
of action which arose in his favour in 
respect of the debt which had been 
incurred by Bhaiya Bhagwat Singh was 
bound to claim against the appellants 
all the reliefs to which he was entitled in 
respect of that cause of action. If he 
omitted to sue for any such relief without 
the leave of the Court he could not sue 
for such relief in a subsequent suit much 
less to be allowed to enforce it in the 
execution proceedings. 

The result, therefore, is that we allow the 
appeal with costs, set aside the order of the 
lower Court and dismiss the application for 
execution against the appellants’ undivided 
share in the joint family property. The 
plaintiff will, of course, be entitled to 
proceed with the execution against the 
interest of the father in the joint family 
property, 

D, Appeol allowed. 
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RANGOON HIGH COURT 
First Civil Appeal No. 4 of 1835 
April 8, 1935 
MosELY AND DUNKELY, JJ. 

R. M. A. R. L. OHETTYAR Firu— 

APPELLANT 
Versus 
MAUNG PO KYAW AND ANOTHER— 
RESPONDENTS 

Estoppel—Mortgagee agreeing to sale of portion of 
mortgaged property free of mortgage —Sale proceeds 
accepted— Assignee of mortgagee whether estopped 
from denying that such property does not form part 
of security for mortgage debt—Evidence Act (I of 1872), 
ss. 92, 115 ~Hetcppelin pais—Circumstance giving rise 
10} 4, how to be proved. 

A mortgagee agreed to a sale of a portion of the 
mortgaged property free of encumbrance and accepted 
the sale proceeds which were appropriated by him 
towards the discharge of unsecured debt due by the 
mortgagors to him: 

Held that he was estopped from denying that 
such property was no longer part of the security 
for the mortgage debt and equally so his assignee, 
Evidence to prove that he was so estopped was not 
barred by s. 92 Evidence Act. Sarat Chunder Dey v. 
Gopal Chunder Laha (1) and Cairncross v. Lorimer (2) 
referred to. 

Estoppel in pais is a rule of evidence, and the 
circumstances giving rise to an estoppel may be > 
proved by evidence of any kind. ; 

F. C. A. from the decree of the Assistant 
District Court, Tharrawaddy, dated Octo- 
ber 18, 1934. l 


Mr. E. Hay, for the Appellant. l 

Mr. Clark, for the Respondents. , 

Dunkley, J.—The plaintiff-appellant firm: 
brought a suit upon a registered mortgage 
deed against the eight defendants-respon-’ 
dents. The date of the mortgage deed 
was March 19, 1926. The original mort- 
gagee was the S. P. S. Chettyar firm, and 
that firm assigned the mortgage; by a 
registered deed of February 20, 1934, to the 
R. M. A. R. L. Chettyar firm. The original. 
mortgagees were respondents Nos. 6 and 7, 
Maung Po Tok and: Ma Ngwe Yon. On 
March 7, 1927 they transferred by registered; 
deed a holding measuring I0. 11 acres, of 
the mortgaged lands to respondents Nos. 1 
and 2, Maung Po Kyaw and Ma Wa Kho. 
The transfer purported, to be free of en- 
cumbrance. Subsequently respondents 
Nos. 1 and 2 sold this land to respondent 
No. 3, M. L. R. M. Letchumanan Chet- 
tyar. In April 1929, Ko Po Tok and Ma 
Ngwe Yon transferred by registered deed, 
free of encumbrance, a further holding of- 
the mortgaged lands, measuring 8. 71 
acres, to respondents Nos, 4 and 5 Maung 
Ba and Ma Win. 

These lands were, as I have said, sold 
free of encumbrance for prices which repre-. 
sented the full value of the lands, They 
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were sole witn thé permission of the agent 
of the S. P. 8. firm, who agreed to release 
the lands from his mortgage. All the 
sale proceeds, with the exception of a 
small amount, were paid to him and were 
appropriated by him to the discharge of 
unsecured debts due by Ko Po Tok and 
Ma Ngwe Yon to his firm. These facts 
cannot be denied. It is admitted that the 
agent of the appellant firm tcok the assign- 
ment of the mortgage with notice of these 
sales, and there is some slight evidence 
that he took the assignment with notice 
of the fact that these lands had been re- 
leased from the mortgage. Nevertheless 
he brought a suit for sale of all the mort- 
gaged properties, joining the purchasers 
and subsequent purchasers of these two 
holdings as defendants, on the ground that 
they were transferees of part of the mort- 
gaged properties. The appellant firm has 
Obtained a preliminary mortgage decree 
except against these two holdings which 
were sold, and which have been excluded 
from the decree. .The present appeal has 
been filed in order to have these two hold- 
ing included in the mortgage decree. 

The sole point which has been raised 
on behalf of the appellant firm is that a 
valid release of part of the mortgaged pro- 
perties can be made only by registered. 
instrument, and that all oral evidence re- 
garding this alleged release of the two 
holdings in question. is inadmissible 
under the provisions of s. 92, Evidence 
Act. This contention is a complete mis- 
statement of the position. The evidenceis 
not led for the purpose of modifying the 
terms of the mortgagedeed, but for the 
purpose of showing that the appellant is 
estopped from denying that these two hold- 
ings are no longer part of the security for 
this mortgage debt. Estoppel in pais is a 
rule of evidence, and the circumstances 
giving rise to an estoppel may be proved 
by evidence ofany kind. That the appel- 
lant firmis so estopped is plain from the 
provisions of s. 1!5, Evidence Act, and 
scarcely needs any authority. In Sarat 
Chunder Dey v. Gopal Chunder Laha (1) at 
p. 2lo*their Lordships of the Privy Council, 
quoting with approval the case of Cairncross 
v. Lorimer (2), said: 

The principle on which the law and the statute 
rest is that it would be most inequitable and unjust 
to him that if another, by a representation made, 


or by conduct amounting to a representation, las 
induced him to act as he would not otherwise have 


(1) 20 O 296: 19 I A 203; 6 Sar 224: (PO, . 
(2) 1861) 3 LT 130: 7 Jur 149; 3 Maca H L 827, 
* Page of 19 L, A.—| Eid.) i 
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done, the person who made the representation should 
be allowed to deny or repudiate the effect of the 
former statement to the lossand injury of the person 
who acted on it. 

The S. P. S. firm agreed to the sale of 
these two holdings free of its mortgage, 
and accepted the sale proceeds and appro- 
priated them to the discharge of unsecured 
debts due by the mortgagors to it. The 
S. P. S. firm would therefore clearly be 
estopped, and could not now be heard to 
deny thatthe sales were sales of unencum- 
bered properties. The appellant firms the 
representative in interest ofthe S.P., S. firm 
and is therefore bound by the same estoppel 
and cannot be allowed to assert that these 
two holdings are still part of the security 
for this mortgage debt. Consequently. 
this appeal fails and is dismissed with 
costs. As only respondents Nos, 3,4, 6 and 
7 have been represented in this appeal, 
and they have been represented by a single 
learned Counsel, one set of costs only will 
be allowed to them, and there will be no 
order as to costs in favour of the other 
respondents. 


D. Appeal dismissed. 


Eea e eag 


OUDH CHIEF COURT 
Miscellaneous Civil Appeal No. 23 of 1934 
August 27, 1925 

Kina, C. J. AND Suita, J. ‘ 
BINDESHWAR PRASAD AND ANOTHER— 
OPPOSTE Party—A PPELLANTS 


versus 
JAGDEO PRASAD—App icant AND 


OTHERS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. XXXIV 
r. 6— Mortgage suit—kReference to arbitration—Award 
ordering sale on default of payment of instalment 
but silent regarding personal remedy—Award, inter- 
pretation of — Decree-holder, if can be deprived of 
his ordinary rights of personal remedy — Sale of 
property —O, XXXIV,r. 6, applicabil tty— Judgment- 
debtor not applying for amendment of decree nor 
appealing —Decree becoming final—Whether can 
object to decree-holder’s right for personal decree. 

The dispute in a suit on a mortgage wes referred 
to an arbitrator who delivered his award, fixing the 
amount of the mortgage money to be paid and fixing 
the instalments in which the money should be paid, 
and ordering that in default of payment of anv 
instalment the mortgaged property should be sold 
But the award was silent regarding the personal 
remedy against the judgment-debtor in the event of 
the mortgaged property proving insufficient to satist 
the mortgage debt, The decree-holder objected on the 
ground that the award did not contain any provision 
for a personal decree against the mortgagor in the 
event of the mortgaged property proving insufficient 
to satisfy the mortgagedebt. His case was that the 
arbitrator intended that a personal remedy should 
not be refused, but by an oversight he had omitted 
to make provision for it in the award, This objection 
was dismissed on the ground that there was no 
evidence thatthe omission was due to an oversight 
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and a decree was ,;passed_in terms of the award, A 
preliminary ‘decree was passed under O. XXXIV, 
r. 4, Civil Procedure Code, in the ordinary form, and 
a final decree was also prepared. The property was 
sold, but a large sum remained due to the decree- 
holder under the terms of his decree, He then 
applied under O. XXXIV, r. 6, for personal decree: 

Held, that a mere silence in the terms of the award 
regarding the personal decree should not be taken 
as indicating that the decree-holder was to bede- 
prived ofthe ordinary right of recovering the money 
from the debtor if the mortgaged property proved 
deficient. Gokul Prasad v. Badlu (2), Sundar Mal v. 
John Carapiet Galstaun (3) and Sundermull v, John 
Carapiet Galstaun (4), referred to. 

Held; also, that although there was no necessity to 
pass a preliminary or final decree for sale but as a 
matter of fact such decrees were passed, it must be 
held that the property was sold under a decree pre- 
pared under O. XXXIV, r,5, and therefore the pro- 
visions of O. XXXIV, r. 6, are applicable. 

Held, further that it was open to the judgment- 
debtor to apply for amendment of the decree as 
being contrary to the award, andit was open to him 
toappeal against the decree as being contrary to the 
award, but as a matter of fact he did not take any 
—step to challenge the correctness of the preliminary 
decree and hence the decree having become final 
against him, it was not open to him to say that the 
decree-holder was not entitled to apply for a personal 
decree under O. XXXIV, r, 6, 


Mis. C. A. against an order of the Dis- 
trict Judge of Hardoi, dated May 10, 
1934. | 

Mr. H. Husain, for the Appellant. 

Mr. K. N. Tandon, for Respondent No.1. 

Judgment.—This is an appeal against 
an order passed by the District Judge of 
Hardoi setting aside an order of the 
learned Subordinate Judge, who had 
dismissed an application for a personal 
decree under O. XXXIV, r. 6, of the Code 
of Civil Procedure, and remanding the case 
for trial on the merits. ; 

The applicant, Jagdeo Prasad, and his 
brother, Sukhdeo Prasad sued onthe basis 
of a mortgage deed executed by Patrakhan 
Lal, the deceased father of the opposite- 
parties, and the dispute was referred to 
an arbitrator. The arbitrator delivered 
his award, fixing the amount of the mort- 
gage money to be paid and fixing the 
instalments in which the money should be 
paid, and ordering that in default of pay- 
ment of any instalment, the mortgaged 
‘property should -be sold. This award was 
delivered on Decemter 12, 1921. On 
December 9, 1921, the decree-holder Jagdeo 
Prasad objected, on the ground that the 
award did not contain any. provision for a 
personal decree against the mortgagor in 
the event of the mortgaged property prov- 
ing insufficient to satisfy the mortgage 
debt. Hiscase was that the arbitrator 
intended that a personal remedy should 
pot ke refused, but by an oversight he 
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had omitted to make provision for it in. 
the award. This objection was dismissed 
on the ground that there was no evidence 
that the omission was due to an oversight, 
and a decree was passed in terms of the 
award on December 22, 1921. A prelimin- 
ary decree was passed under O. XXXIV, 
r. 4, in the ordinary form, and a final decrea 
was -also prepared. The property was sold, 
but a large sum remained due tothe 
decree-holder under the termsof his decree. 
He then applied under O. XXXIV, r..6, 
for a personal decree, but the learned Sub- 
ordinate Judge held that he was not. 
entitled toa personal decree as the award 
was silent on that point. The decree-holder 
appealed to the learned District Judge, who 
took a contrary view regarding the in- 
terpretation of the award, and held that 
the arbitrator did not intend to exclude 
the remedy of a personal decree in the 
event of the mortgage debt not being 
fully satisfied by the sale of the property. 
He therefore, ordered that the case should 
be sent back to the learned Subordinate 
Judge for trial on the merits. ; 
It-has been argued before us on behalf 
of the appellants that the order passed by: 
the Court on December 21, 1921, dismissing 
the decree-holder’s objection regarding the 
omission of a provision for a‘ personal 
decree, is binding upon the decree-holder 
and the question cannot be re-opened. We 
think there is no force in that contention, 
as it is clear from’ the order passed by 
the Court on that date that the question of J. 
the plaintiffs’ right to a personal decree 
was left open. The Oourt remarked :— 
“The plaintiffs want me to pass a decree 
personal just at present, This cannot be 
done just (now). That will be right of 
the plaintiffs after the property is sold, if 
the right is enforceable”. This shows that 
the Court did not treat the dismissal of 
decree-holder’s objection as an adjudication 
to the effect that the decree-holder should 
have no right to a personal decree if 
the right were enforceable after thesale. 
The decision of this appeal upon the 
merits turns mainly upon the interpretation 
of the award. The arbitrator gave a right 
to sell the property in default of the pay- 
ment of the instalment, but the award is 
silent regarding the personal remedy 
against the judgment-debtor in the event. 
of the mortgaged property proving insuffi- 
cient to satisfy the mortgage debt. ‘The 
trial Court, relying on a ruling of this 
Court in Tribent Singh v. Mohum- 
mad Musharraf Alt, 8 O. W. N, 1124 
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(1), held that as the award was silent 
regarding tha personal remedy, it should 
be held that the personal remedy was per- 
missible. In the ruling cited it must be 
Observed that the right toa personal decree 
had become time-barred when the plaintiffs’ 
suit was instituted. In such circumstances 
the Court would certainly require positive 
évidence that the parties in their com- 
promise did intend that the defendant 
should undertake a personal liability for 
the payment of the debt, in the event of the 
proving insufficient to satisfy it, although 
the claim for a personal decree was based 
by limitation. Interpreting the terms of 
the compromisein that case the learned 
Judge came to the conclusion that 
the defendant did not intend to 
make himself personally liable for any 
deficiency arising after the sale. We 
think that the case can be distinguished. 
It proceeds upon its own facts, and there 
isa very important point of distinction 
that inthat case the right for a personal 
decree was time-barred, whereas in the 
present case it is admitted that the right 
is not barred by limitation. The Court 
below relied mainly upon another decision 


of this Court in Gokul Prasad v. 
Badiu, 10 0. W. N. 283 (2). The 
facts of that case were very similar 


except that the decree was passed in 
terms of a compromise and not in terms of 
an award, but we think, that the distinction 
is immaterial. The learned Judges took 
the view that unless the right to a personal 
decree is excluded either expressly or by 
necessary implication by the terms of the 
compromise, then the mortgagee has a 
legal right to claim a personal decree 
for the balance due against the mortgagor. 
It is true that each case has to be decided 
upon its own facis and upon the inter- 
pretation of the decree in question, but the 
rule of interpretation laid down in this 
ruling appears to be generally applic- 
able to cases of this sort. A similar view 
was takenin the case of Sundar Mull v. 
John Carapiet Galstaun, A. I. R. 1929 Cal. 
387 (3). The learned Judges thought that 
the mere fact that the terms ofa con- 
sent decree were silent on this point was 
not any good reason for supposing the 
parties to intend the very extraordinary 


(1)8 O W N 1121; 134 Ind. Cas, 1609; Ind. Rul. 
(1931) Oudh 417; AIR 1931 Oudh 422, 
- (2)100 W N 223; 114 Ind. Cas. 661; AIR 1933 
Oudh 214; Ind. Rul. (1953) Oudh 275, 
(3) A I R 1929 Cal, 337; 120 Ind, Oas, 110; 33 OW N 
#09; Ind. Rul, (1929) Cal, 820. 
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consequence to be operated by the mere 
silence that the lender was to forego has 
right to recover his money back from 
the borrower if the security be deficient. 
Their Lordships of the Privy Council 
expressed their entire agreement with the 
views slated by the learned Judges of the 
Calcutta High Court See Sundar Mull v. 
John Carapiet Galstaun, 137 Ind. Cas, at 
p. 672 (4). It appears to us that the rule of 
interpretation approved by their Lordships 
of the Privy Council is applicable to this 
case, and we should not take a mere 
silence in the terms of the award, re- 
garding the personal decree, as indicating 
that the decree-holder was to be deprived 
of the ordinary right of recovering the 
money from the debtor if the mortgaged 
property proved deficient. 

It has also been argued that the decree 
in the present case was passed in terms 
of the award, and there was no necessity 
to pass a preliminary decree under 
O. XXXIV,r. 4, ora final decree under 
O. XXXIV, r. 5, and, therefore, the provi- 
sions of O. XXXIV, r. 6, were not applic- 
able because the sale was not held under 
the provisions of O. XXXIV, r.5. We 
think there is no force in this contention, 
It may be true that there was no necessity 
to pass a preliminary or a final decree for 
sale, but asa matter of fact, such decrees 
were passed. So we think it must beheld 
that the property was sold under a decree 
prepared under O. XXXIV, r.5, and 
therefore, the provisions of O. XXXIV, 
r. 6 are applicable. 

Another point appears to ustofurnish a 
ground for dismissing the appeal. When 
the preliminary decree was drawn up 
under O. XXXIV, r. 4, it was drawn up in 
the ordinary form in Appendix D, No. 4, 
Civil Procedure Code. In para. šit was 
laid down that if thenet proceeds of the 
sale are insufficient to pay the full amount, 
then the plaintiff should be at liberty to 
apply for a personal decree for the amount 
of the balance. It was open to the judg- 
ment-debtor to apply for amendment of 
the cecree as being contrary to the 
award, and it was open tohim to appeal 
against the decree as being contrary to 
the award, but as a matter of fact he did 
not take any step to challenge the cor- 
rectness ofthe preliminary decree. In such 
circumstances we think that the decree 
became final against him, and it is-no 

(4) 187 Ind. Cas. 672; 35 L W559: 54 OL J 400: 


62 MLJ 170; 360 W N 109; Ind. Rul. (1932) PG 
215, 
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longer open to him now to say that the 
decree-hclder is not entitled to apply fora 
personal decree under O. XXXIV, r. 6, For 
these reasons we uphold the order of the 
Court below and dismiss the appeal with 


costs, Nn 
N. Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT 
Criminal Revision No. 59 of 1985 
July 24, 1935 
GRILLE, J. O. 
BALGOVIND—APPLIOANT 
VETSUS 

Musammat JAMNABAI—Non-App.ioant 

Criminal Procedure Code (Act V_ of 1898), s. 476-B 
—Right of appeal under — Appeal cannot be filed 
until complaint has actually been made—Limttation, 
when commences —Failure of Magistrate to state 
that he was of opinion that enquiry should be made 
in interests of justice—High Court,if should assume 
that he properly considered the matter. | 

Although the order of the Magistrate in” which 
reasons are given for the filing of a complaint is 
+he order appealed against, £, 476-B of the Criminal 
Procedure Oode only gives & right of appeal to a 
person, against whom a complaint has actually been 
made. An appeal then cannot be filed until a 
‘complaint has actually been made. The person 
against whom a finding in respect of the application 
to the Court has been made is only affected by that 
finding when it is acted on and a complaint lodged 
in a Magistrate's Court. Without sucha complaint 
the finding is inoperative. If for some reason the 
complaint had not been made until more than a 
month after the finding, the right of appeal on the 
present applicant's contention would have disappeared 


entirely. l 
Limitation can run only from the date on which 


the complaint is made, the date on which the 
finding becomes operative to the prejudice of the 
party concerned, Emperor v. Daga Devji (1), 


ied. 
OP hore the Magistrate has not stated whether he is 


ini t it is expedient in the interests of 
fae raves inquiry should be made in a Magis- 
trate’s Court, it is not incumbent on the Sessions 
Judge or the High Court to assume that he properly 
considered the matter and came to a correct conclu- 
sion. Fitzholmes vV. Crown (2), referred to. ; 
Or. Rev. against an order of the Sessions 
Judge, Nagpur, dated December 22, 1934. 
Mr. G. R. Pradhan, for the Applicant. 
Mr, W.C. Dutt, for the Non-Applicant. 
Order.— At the instigation of a mother- 
in-law a case under s. 420, of the Indian 
Penal Code, was preferred against her son- 
in-law Balgovind. The Magistrate dis- 
charged the accused and three months 
afterwards the accused moved the Magis- 
trate to prosecute his mother-in-law for 
offences under ss. 193 and 211 of the Indian 
Penal Code... The Magistrate acceded to 


the request and passed an order on 
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September 20, 1934, for the prosecution of 
the lady and made a formal complaint on 
October 6, 1934. An appeal was preferred 
in the Sessions Judge’s Court and was 
resisted by the son-in-law on the ground 
that it was time-barred. The appeal was 
filed on November 5, 1934, and on calcula- 
tion was time-barred in respect of the 
decision of September 20, but not in respect 
of the formal. complaint of October 6. 
The Sessions Judge held that the appeal 
was not time-barred, and on the merits, 
allowed the appeal. It is against this 
decision that the son-in-law Balgovind has 
applied in revision. 

It is first argued that the Sessions Judge 
was incompetent to entertain the appeal 
which had become time-barred. I am 
satisfied that the appeal was not time- 
barred. It was alleged before the Sessions 
Judge that the appeal was not against the 
actual filing of the complaint but against 
the order of September 20, and that no 
appeal lay against; such an-order. The 
Sessions Judge dismissed the argument 
as specious and as not appealing to him 
and relied on the fact that an application 
for revision was presented to the Court 
soon after the order of September 20, was 
passed, but as in the meanwhile a com- 
plaint was presented, an appeal was filed. 

The application for revision can hardly 
be said to have been presented soon after 
the order of September 20. It was not, as 
a matter of fact, presented until October 22, 
e. g., more than a month after the date, and 
the complaint was made to the Magistrate 
16 days before the revision application was 
filed. The correct principle, to which the 
learned Sessions Judge’s attention was 
apparently not drawn, is laid down in 
Emperor v, Daga Devji (1) and in Fitzholmes 
v. Crown (2). Itis this: that although the 
order of the Magistrate in which reasons 
are given for the filing of a complaint is 
the order appealed against, s. 476-B of the 
Criminal Procedure Code only gives a right 
of appeal to a person against whom a com- 
plaint has actually been made. An appeal 
then cannot be filed until a complaint has 
actually been made. The person against 
whom a finding in respect of the application 
to the Court has been made is only affected 
by that finding when it is acted on and a 
complaint lodged in a Magistrate’s Court. 
Without such a complaint the finding is 

(1) 52 B 164; 108 Ind. Cas. 26; 30 Bom LR 76; I L 
T 40 B 41; A I R 1928 Bom 64; 29 Or L J31d;9A I 
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(2) 7 L 77; 98 Ind. Oas. 393; 27 Or LJ 1821; AIR 


1927 Lah 54; 28 P L R 232, 
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inoperative. If forsome reason the com- 
plaint had not been made until more than 
a month after the finding, the right of 
appeal on the present applicant's conten- 
tion would Lave disappeared entirely. It 
is clear thai limitation can run only from 
the date on which the complaint is made, 
the date on which the finding becomes 
operative to the prejudice of the party con- 
cerned. Limitation, therefore, ran from 
October 6, and the appeal was within time. 
Now the Magistrate in his order of 
September 20, 1934, has neglected to state 
whether he is of opinion that it is expedient 
in the interest of justice that an inquiry 
should be made in a Magistrate's Oourt, 
and although there may be cases without 
an expression of opinion in the complain- 
ing Magistrate’s order in which it may be 
presumed that the Magistrate did consider 
it expedient in the interests of justice that 
an inquiry should be made, as Rankin, C. J., 
has observed in Keramat Ali v. Emperor 
(3), as the Magistrate has not recorded a 
finding to that effect, it was not incumbent 
on the Sessions Judge nor is ib incumbent 
onthis Court to assume that he properly 
considered the matter and came toa correct 
conclusion. 
[Note :—The rest of the judgment is not material 
for the purposes of this Report.—(Ed,)]. 
Order accordingly. 


N.. 
(3) 55 O 1312; 113 Ind. Oas, 842; A I R 1928 Cal. 
g62; 30 Or L J 721. 


MADRAS HIGH COURT 
Appeal Against Appellate Order No. 170 
of 1931 
March 13, 1935 
NING, J. 
TAMMANA VEERAYYA—DEoREE- 
HOLDE&S——-APPELLANT 


versus 
KATIGA BIBI AND ANOTHER— 


JUDGMENT-DEBTORS— RESPONDENTS, 

Election, doctrine of—Creditor purchasing properties 
included in fraudulent transfer — Right tv contend 
that transfer is fraud and proceed against other pro- 
pertes, 
ı A, a Muhammadan, conveyed certain properties to 
his wife to dəfeat his creditors. One of the properties 
was sold by the wife to a prior mortgagee to dis- 
charge his debt and the plaintiff, one of A's creditors, 
purchased this property from the mortgagee. The 
plaintiff had meanwhile obtained a decree for his 
debt and hs sought to attach and sell the other 
properties which A had fraudulently transferred to 
his wila : 

Held, that the creditor was not presluded by his 
conduct in purchasing ons of the items from the 
mortgagee,from centending that the transfer to the 
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and attaching the other 


wife by A was fraudulent 
vy. Radhapad Pathak (1), 


properties. Sabhitanand 
distinguished. 

A. against the order of the Court of 
the Subordinate Judge of Tenali, dated 
December 9, 1930, in appeal Suit No. 3 
of 1930. (E. A. No. 515 of 1925, in E.P. 
No, 455 of 1926, in O. S. No. 494 of 
1918, on -the file of the Court of the Dis- 
trict Munsif of Repalli). 


Mr. V. Govindarajachari, for the Ap- 
pellant. 
Mr. K. Kotayya, for the Respondents. 


Judgment,—The appellant here had 
dealings with one Subdarali Beg from the 
year 1892 and in 1918 brought a suit 
against Beg’s legal representatives which 
was duly decreed against the assets of Beg 
in their hands by a decree dated January 
1919. Several years before this, that is 
in June 1914 Subdarali Beg had transferr- 
ed to his wife by Ex. A the whole of his 
immovable property subject to a mort- 
gage of 1909. The recited consideration 
for this transfer was a mahur debt of 
Rs. 405 due tothe wife. There was no 
provision made in -the document for deal- 
ing with the debt which was then ad- 
mittedly due by Subdarali Beg to the 
present appellant. In 1926 tha present 
appellant filed an execution application for 
the attachment of certain property which 
was covered by Ex. A. This was not the 
whole of the property sold to the wife in 
1914 as some portion of it had already 
been conveyed by her in 1920 in discharge 
of the mortgage which has already been 
referred to, That portion of the property 
was in its turn sold by the mortgagee 
to the appellant in 1921. The attach- 
ment asked for by the appellant was 
ordered but on an objection being raised 
by the widow and Her daughter it was 
set aside. The appellant took the matter 
up on appeal to the District Court and 
the order setting aside the attachment was 
there confirmed and the result is this 
present second appeal. 


The findings of the learned lower Ap- 
pellate Court were twofold, firstly, on a 
question of fact that Hx. A was exe» 
cuted in fraud of the appellant and 
secondly, a conclusion partly of fact and 
partly of law that the appellant was 
precluded by his conduct in taking the 
sale-deed from the mortgagee in 192], 
from bringing forward his present ap- 
plication to proceed in execution against 
the property covered by Ex. A. On the 
question of fact eome attempt has been 


498 
‘made before me by the learned Counsel 
for the respondents to argue that thera 
are no findings from which the Court 
could have drawn the inference that Ex. A 
was executed in fraud of the appellant. 
The lower Appellate Court points to the 
fact that debts were clearly due in 1914 
by Subdarali Beg and no provision was 
made for them in Ex. A and to the 
further fact that by Ex. A the whole of 
his property was transferred to his wife. 
There is no clear evidence to show that 
that property was transferred for any ade- 
quate consideration. It is impossible, 
I think, for any one successfully to argue 
that on those facts the lower Appellate 
Court had not evidence upon which to come 
to the finding that Ex. A was executed 
in fraud of the appellant. 

. On the question of law the lower Ap- 
pellate Court argued somewhat as follows: 
the appellant took from the moitgagee in 
1921 a document in which the mortgagees 
title as derived from Ex. A was definitely 
recited; the appellant must, therefore, by 
his conduct in taking this sale deed from the 
mortgagee have ratified the sale, Ex. A. 
It does not seem to me that this conclu- 
Bion necessarily follows: whether Ex. A 
was a fraudulent transfer or areal trans- 
fer, itis undeniable that the property was 
Subject to a mortgage and that the mort- 
gage would have to be paid off by the 
real owner. Whatever may be said about 
the reference to Ex. A in the recitals 
of Ex. J., that transaction is one between 
the appellant and the mortgagee alone. 
The mortgagee is so far as the beneficiary 
under Ex. A is concerned; nothing but an 
outside party. ` It seems to me that it is 
incumbent upon the respondent in this 
case to show that she has been in some 
way prejudiced by the action of the ap- 
pellant in taking the sale-deed from the 
mortgagee before she can possibly succeed. 

In dealing with this question of elec- 
tion the lower Court refers to two authori- 
ties, one in Madras and one in Allahabad. 
The Madras authority, so far as I can 
see, contains no reference whatever to this 
question. The Allahabad authority Sahib- 
tanand v: Radhapad Pathak (1) is directly 
in point but in my opinion it deals with 
diferent facts. In that case there wasa 
suit by a plaintiff against the Ist defen- 
dant and his children the other defendants. 
The suit was upon a money claim and 
in the plaint it was recited that there 


wal 116 Ind, Cas. £6; A I R 1928 All, 234; 26A LJ 
4, 


~ 


JAN vAnOMED v. EMPEROR (SIND) 


15310 


had been a gift deed “in favour of defen- 
dants Nos. 2 to 7 of certain property 
belonging to defendant No. 1 and by 
virtue of their position as donees under 
that deed the defendants Nos. 2 to 7 
were impleaded in the suit. The suit 
went to trial and a decree was given 
against the lst defendant. Subsequently 
in execution the plaintiff wished to proceed’ 
against the property which had been the 
subject-matter of the gift deed and it was 
held that he was debarred from so doing 
because he had already elected to ratify 
the gift deed; that is to say, the plaint 
was interpreted as containing an assertion 
by the plaintiff that the gift: deed was’ 
a valid one. Here in this case there is 
no definite assertion by the appellant at: 
any time that Ex. A was a valid trans- 
fer. That does not at all necessarily fol- 
low from the mere fact that Ex. A is referred- 
to as the mortgagee’s root of title in Ex. J. 
And in the second place there is nothing 
in the evidence in this case to show that 
any communication was ever made by the 
appellant to the widow to the effect that’ 
he recognised Ex. A as a valid transfer, ' 
It seems to me then that on the finding’ 
of fact found by both Courts there should: 
not have been this decision based upon. 
an erroneous view of the law, and that: 
the appellant is not precluded by any 
previous conduct from proceeding in ex-, 
cution against this property. The appeal” 
must, therefore, be allowed with this re- 
servation that, in so far as both the lower 
Courts here found that the widow of 
Subdarali Beg had a legitimate claim 
agains: him for the sum of Rs. 405 as 
her mahur, the property when brought to 
sale will be sold subject to a charge for 
Rs. 405 in the widow's favour. The ap- 
pellant will have his costs throughout. 
A. Appeal dismissed, 


Cia el 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Criminal Revision No. 194 of 1934 
December 4, 1934 
FERRERS, J.C. AND RUPOHAND, A. J. O. 
Haji JAN MAHOMED— APPELLANT 
VETSUS 

EMPEROR—Opposits Party. 
Penal Code (Act XLV of 1860), s 215—Essentiale: 
of offence—Taking money from another in order to 
help him find stolen property and convict thief—' 
Whether constitutes offence—Points required to be 
proved open to doubt—Benefit of doubt to accused— 
Criminal Procedure Code (Act V of 1898), s, 489- * 
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Concurrent finding on point of fact—Interference in 
revision is not proper—Practice, 

The important point under s. 215, Penal Code, 
is that the offender should know the criminal and 
screen him, It is not an offence to take money from 
another in order to help him to find stolen property 
and to convict the thief. In order that the act should 
come within the scope of s. 215, Penal Code, there 
should be evidence first, that property has been 
stolen: second, that the accused knew thecriminal, 
and third, that he has failed to use all means in his 
power to cause the offender to be apprehended. 
When some of these important points appear to be 
open to reasonable doubt, the accused should be 
given the benefit ofthe doubt. Emperor v. Mangu 
(1), referred to. 

It isnot the practice of the High Court in the 
exercise of its revisional powers to interfere lightly 
with any decision on a point of fact in which two 
subordinate Courts bave concurred. 


Mr. Kazi Khuda Buz, for the Appellant. 
Mr. C. M. Lobo, for the Orown. 

'. Ferrers, J. C.—This is an application 
under s. 439, Criminal Procedure Code. 
“The applicant was charged in the Court of 
the First Class Magistrate, Warah, of taking 
a gift to help to recover stolen property 
‘without taking all means in his power to 
bring the accused to justice. This offence 
is punishable under s. 215, Indian Penal 
Code, and the appellant was convicted and 
sentenced to undergo four months’ rigorous 
imprisonment and to pay a fine of Rs. i0. 
- Against this conviction and sentence the 
‘appellant appealed to the Sessions Court, 

Larkana. His appeal was duly heard and 
‘finally dismissed. He now comes to us in 
. revision, It is not our practice in the 
exercise of our revisional powers to inter- 
fere lightly with any decision on a point 
of fact in which two subordinate Courts 
have concurred. In the present case, how- 
ever, we are of opinion that the decision 
` on the points of fact, even if they he 
allowed to stand, do not cover the whole 
ground: 

The points for decision raised by the 
learned Magistrate were these: 1. Whe- 
ther the com plainant’s bullocks were stolen? 
—Yes. 2. Whether the accused received 
bhung of Rs. 40 from the complainant for 
helping him to recover the bullocks ?— 
Yes. 3. Whether the accused caused the 
offenders to be apprehended ?—No. 

Now the third point does not appear to 
us to correspond with the language of the 
section, which is: 

‘wee -8DaH, unless he uses all means in his power 


to cause the offender to be apprehended and convicted 
of the offence........." 


That the accused in this case did not 
succeed in bringing the offenders to justice 
is undeniable. The law, however, does not 
“jay upon him so heavy a burden as that, 
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All he is required to do is to use his best 
endeavours. It is for the Crown to show 
that such endeavours were not used. Now, 
the words used in the memorandum of 
appeal are these: 

“That the most important ingredient of the offence 
under s. 215, Indian Penal Code, namely the accep: 
tance of gratification to cause restoration of stoler 
property without assisting in the apprehension and 
conviction of the thief, has not been proved, The 
fact of re-payment of the bulk of the alleged gratifica- 
tion, points clearly to the inference that the amouut 
alleged to have been paid was intended as compen- 
sation for the trouble and expenses involved in 
the restoration of the stolen bullock”. 


We are of opinion that the appellant hag 
here discovered a loophole through which 
he may fairly be allowed to make his 
escape. The learned Public Prosecutor 
scarcely attempted to defend this decision. 
He himself says that the case is by no 
means one of the ordinary type. The fact 
appears to be that the applicant is a 
zamindar of some position. A man inthe 
neighbourhood was robbed of bullocks. 
After making such search as he could with 
the assistance of his own friends, he had 
recourse to the zamindar. The zamindar 
at first professed himself unable to do 
anything. After a month, however, some- 
thing appears to have come to his ears, 
He thought it possible that by a judicious 
outlay of a sum of Rs. 40 he might succeed 
in ascertaining who had the bullocks and 
what he had done with them. Upon spies 
and informers the zamindar appears to 
have laid out a sum of Rs. 18. His ex- 
pectations, however, were not fulfilled. The 
recovery of the bullocks proved to be 
beyond his powers. He, therefore, returned 
to the original owner of the animals, Rs. 22, 
and he promised to return the balang: 
also. This promise, it is true, has not 
been fulfilled, but that was hardly to be 
expected in view of the fact that the cattle 
owner has elected to put the zamindar into 
a Oriminal Court. We reiterate once more 
that we do not interfere in this case with 
any finding of fact on which the two lower 
Courts have concurred. We do, however, 
find that there are certain things which 
should have been proved, and which ig 
fact have been left in obscurity. A detail- 
ed treatment of the whole section will be 
found in Ijmperor v. Mangu (1). It is there 
pointed out that 

“the primary aim of the section is to punish al! 


trafficking in crime by which a parson, knowing that 
property has been obtained by crime, and knowing 


(1) 103 Ind, Oas. 437; ATR 1928 All. 22; 29 Or. 7, 
J 21,50 A 186; LR 8 A 158 O7,; GJA LJB BAT 
Cr, R 55l, 
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the crimina!, makes a profit out of the crime while 
screening the offender from justice.” 

it will be observed that the important 
point is that the offender should know the 
criminal and screen him. It is not an 
offence to take money from another in order 
to help him to find stolen property and 
to convict the thief. In order that the act 
bhould come within the scope of s. 215, 
Indian Penal Code, there should be evi- 
dence first, that property has been stolen, 
second, that the accused knew the crimi- 
nal, and third, that he has failed to use all 
means in this power to cause the offender 
to be apprehended. Some of these import- 
ant facts appear in the present case to be 
‘open to reasonable doubt, Of that doubt 
we give the applicant the benefit. We 
quash the conviction and sentence and 
direct the bail bonds of the applicant to be 
discharged and his fine, if paid, be refund- 
‘ed. 


Rupchand, A. J. C.—I concur. Tt is no 


‘doubt true that the accused denied having 
‘received the gratification and set up a plea 
of the case being false and that he failed 
.to establish both these pleas. But the 
evidence in this case was more or less cir- 
‘cumstantial, and was equally consistent 
-with the innocence of the accused. It is 
proved that when the accused was first 
. approached by the complainant he did not 
ask for any gratification and it may fairly 
be assumed that at that time he knew noth- 
ing about the offenders. A month-later 
he asked the complainant to give him 
. Rs. 50 and subsequently took only Rs. 40 
to enable him to arrange for the restoration 
of the stolen bullock. But it is clear that 
‘at that time he did not say who the thief 
was, and therefore it is equally consistent 
with the theory that he was not even then 
aware of the thief and had no direct in- 
. formation in his possession which could 
. bring the thief to book. He could not get 
the bullock restored and offered to return 
the money. According to the prosecution 
evidence, he offered to return the whole of 
the money although he actually returned 
only Rs. 22 and promised to pay the balance 
later on which he failed to pay, leading 
to his prosecution. Now, it may be that 
the accused had spent Rs. 1s and was, there- 
fore,-not able lo restore it. But his con- 
duct in offering.to pay the money back 
and informing the complainant that he was 
not in a position to get back the bullock 
is equally consistent with his having failed 
to obtain knowledge of the thieves or re- 
liable information concerning them which 
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would bring them to book. As the tircum- 
stantial evidence is equally consistent with 
the innocence of the accused; I think he is 
entitled to the benetit of doubt. . 

N. Conviction quashetl. 


_ RANGOON HIGH COURT 
Criminal Appeals Nos. 366 and 451 to 
455 of 1935 
May 20, 1935 
Dounx ey, J. 

NGA LIN AND OTHERS— APPELLANTS 
VETENS 
BMPEROR—Oppositg PARTY. 

Penal Code (At XLV of 1860), ss. 399,. 216-B—- 
Group of persons sitting round fire—Some of them 
haring fire arms—No evidence of ‘intention to commit 
dacotty—OQn seeing headman, running away—Held, 
conviction under s. 399, could not be sustained— 
“Harbour”, meaning of—Criminal trial—To accept 
hospitality, whether a criminal offence. 

A group of persons were warming themselves round 


` a fire in the open paddy fields, and some of them got 
. upand ran when the headman’s party approached, 


and two of them were carrying fire arms and cartridg- 
es hidden in shan bags. There was no evidenceas 
to why these people had met together or as to what 
their common intention was : 

Held, that these facts could not 
preparation for committing dacoity, 

“Harbour” means the supplying a person with 
shelter, food, drink, money, clothes, arms, ammuni- 
tion or means of conveyance, or the assisting a person 
in any way to avoid apprehension, . 

it is not acriminal offence to accept hospitality, 


amount to proof of 


nor, except under special circumstances, itis a 
criminal offence to giye 8 false name and ad- 
dress. 


Cr. A. from an order of the Special 
Power Magistrate, Shwebo, in Oriminal 
Regular Trial No. 6 of 1939. 

Mr. Tun Aung, for the Appellants. 

Judgment—The seven appellants have 
been tried in one trial and convicted by 
the Special Power Magistrate of Shwebo, 
in his Criminal Regular Trial No. 6 of 
1935. The appellants in Appeal No. 366 
of 1935 have been convicted of an offence 
under section 216-A, Fenal Code, and the 
other appellants have been convicted of 
an offence under s. 399 of the Code. 

The case arose out of the zeal in the 
discharge of his duties of Maung Po Din 
P. W.- No. 1, headman of Megon village. 
On the evening of December 25, 1934, at 
about 7 P. m., this headman left his 
house to go to a funeral house. On his 
way he met two men, and as they were 
strangers and were carrying sticks and 
an electric torch he suspected them. He 
called them to his house and questioned 
them. They gave false names and ad- 
dreeses and also a falee explanation of 
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their presence in the village. So he search- 
ed them, took possession of everything 
which they had on their persons, and 
arrested ihem. They were the appellants 
Maung Mya and Ba Lwin (Appeals Nos. 
453 and 455, respectively). These appel- 
jJants informed the headman that they 
had had their evening meal at the field- 
hut of the appellant Po Htan (Appeal 
No. 366). So the headman, armed with 
his double-barrelled gun and accompanied 
by a number of followers who were armed 


with dahs and sticks, went to Po Htan’s. 


field hut. At a distance of about 60 feet 
to the east of Po Htan's hut there was 
a bonfire, and around this bonfire six 
persons were seated. They were the five 
appellants (other than Maung Mya and 
Ba Lwin) and also a person named Tun 
Win who has not been sent up for trial. 
Tun Win made good his escape. The 
others were arrested on the spot by the 
headman and his party. The appellant 
Nyo Mya (Appeal No. 451) had a local- 
made gun and cartridges in his possession. 
These articles were carried by him in two 
shan bags which were slung across his 
shoulders. The appellant Shwe Yin (Appeal 
No. 452) had a local-made gun and a 
revolver in his possession. The articles 
were also carried by him in a shan bag 
which was slung on his shoulder. 

That is all the legally admissible evi- 
dence which there is in this ease. The 
record of the evidence and the judgment 
of the Magistrate teem with irrelevancies, 
hearsay evidence, statements of opinions, 
surmises and conjectures. On this evi- 
dence, . or rather lack of evidence, the five 
appellants, Nyo Mya, Shwe Yin, Maung 
Mya, Pa Daung (Appeal No. 454), and Ba 
Lwin have been convicted of the offence 
of making preparations for committing 
dacoity, under s. 399, Penal Code, and 
the appellants, Maung Lio (Appeal No. 
366) and Po Htan have been convicted of 
the offence of harbouring the other appel- 
lants, knowing or having reason to believe 
that they were about to commit dacoity, 
under s. 216-Aof the Code. Against the 
appellants Maung Mya and Ba Lwin there 
is no evidence whatever even to connect 
them with the other appellants except the 
allegation that they told the headman that 
they had their evening meal at the hut 
of Po Htan. Of course, they told lies to 
the headman, but I have never heard that 
it is a criminal offence to accept hos- 
pitality, nor, except under special circum- 
stances, which do not arise in this case; 
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it is a criminal offence to give a false - 
name and address. The prosecution ad- 
duced no evidence whatever against these 
two appellants, and thay ought to have 
been discharged. 

Against the other three appellants, who ~ 
have been convicted under s. 399, Penal 
Code, the only evidence is that they were — 
warming themselves round a fire in the ~ 
open paddy fields, that some of them got 
up and ran when the headman’s party 
approached, and that two of them were’ 
carrying firearms and cartridges hidden 
in shan bags. How these facts can 
amount to proofof preparation for commit- 
ting dacoity passes my comprehension. No 
relevant circumstances have been proved 
from which it can be inferred that these 
persons had an intention to commit dacoity, 
It isa common thing for villagers to sit 
round a fire and warm themselves on a 
cold night and that is no offence. Itis. 
not surprising that some of these persons, 
who were unarmed, tried to get away when 
the headman and his followers, who were 
armed with a double barrelled gun, sticks 
and dahs, suddenly came upon them, 
There is no evidence whatever to connect 
these persons with one another prior to 
their arrest. Except those two of them 
who were carrying firearms, all of them 
were unarmed, Nothing has been 
established which would suggest that the 
other appellants knew, or had any reason 
to think, that Nyo Mya and Shwe Yin 
were carrying guns and a revolver in 
their shan bags. The headman Maung 
Po Din has stated in his evidence that 
when his party arrived on the scene he 
eaw the barrel of a gun protruding out 
of the bag carried by Nyo Mya, ‘but 
this is a clear exaggeration, for no other 
witness for the prosecution has stated that 
he noticed a gun protruding from Nyo 
Mya’s bag, and, in fact, the evidence is 
clear that the gun was only found after 
Nyo Mya had been secured. For all that 
has been established by the prosecution, 
these appellants may have met quite acci- 
dentally around this fire in the paddy 
fields. There is no evidence of any pre- 
paration for committing dacoity, and in 
fact there is no evidence to show what 
was their purpose in gathering round this 
fre. The purpose may well have been the 
quite innocent one of keeping warm, but 
there is nothing onthe record from which 
any inference as to their purpose can be 
drawn. Even if all the appellants had 
been armed at the time of their arrest, it 
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would still have been somewhat difficuli 
to conclude therefrom that at the time of 
their arrest they were making prepara- 
tion- for committing dacoity, But had all 
the appellants been armed, 1 should have 
been prepared, even on the slender evi- 
ence presented’ by the prosecution, to 
make. an inference as to their purpose and 
to convict them of the offence of assem b]- 
ing for the purpose of committing dacoity, 
under s. 402, Penal Code. The convic- 
tions under s. 399 are clearly unsustain- 
able. Strange as it may seem, no charges 
were framed against Shwe Yin and Nyo 
Mya for offences under the Arms Act 
which they appear to have committed. 
They have not yet had an opportunity of 
. defending themselves against such charge, 
and, therefore, I do not consider that it 
is in these appeals within my competence 
to alter their convictions to convictions for 
offences under the Arma Act and to gen- 
tence them for such offences, as they may 
have a defence to ‘charges under that Act 
which defence was not open to them on 
_the charge under s. 
against them. I shall, therefore; set aside 
the convictions and gentences of the ap- 
pellants Shwe Yin 
order them to be 


re-tried on suitable 
charges under the 


Arms Act before the 


District Magistrate of Shwebo or some other ' 
First Class Magistrate subordinate to him ` 


to whom he may transfer their cases for 
trial. The appeal of the appellant Pa 
Daung is accepted and his conviction and 


Bentence are set aside and he ig acquit- ` 


ted. 


Turning now to the cases of the appel- 
lants Maung Lin and Po Htan, the Magis- 
trate’s reason for convicting them under 
B. 216-A, Penal Code, instead of under 
8. 399, was apparently because he 
surmised that the dacoity was about to 
be committed in their village tract and 
he thought that they would not have the 
temerity to commit a dacoity in their own 
village. This consideration is entirely 
‘beside the point, A man may in con- 
junction with others make preparation for 
committing dacoity without having any 
intention of taking an active part himself 
in the actual dacoity. If the other ap- 
pellants had been guilty of an offence 
under s. 399, Maung Lin and Po Htan 
would have been equally guilty of an 
offence under that section ; but, for the 
reasons which I have already set out, it 
is clear that none of the appellants com- 
mitted that offence. The convictions of 
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Maung Lin and Po Htan under s. 216-A 
are plainly unsustainable in any. event. 
A reference to the definition of the word 
“harbour” in gs. 216-B shows this: 
“Harbour” means the supplying a person 


-with shelter, food, drink, money, clothes, 


arms, ammunition or means of conveyance, 
or the assisting a person in any way to 
avoid apprehension. There is no: evi- 
dence whatever that the appellants Maung 
Lin and Po Htan did any of these things 
for the benefit of the other appellants, 
| these appellants of the 
offence of harbouring, the Magistrate per- 
haps had in his mind the evidence of 
the headman and other witnesses that the 
appellants Maung Mya and Ba Lwin 
stated to the headman that they had had 
their evening meal at Po Htan’s hut. But 
that statement is not evidence against 
Po Htan and had no reference whatever 
to Maung Lin. | It is clear that Maung Lin 
and Po Htan have been wrongly convicted. 
Their appeals are accepted and their 
convictions and sentences are set aside and 
they are-acquitted. 

I notice that the Magistrate wrongly 
refused to supply to the accused a copy 
of the recorded statement of a prosecu- 
tion witness, Maung Moe, P. W. No. 4, to 
the Police. He should read the judgments 
in Nga U Khin v. Emperor (1) on the 
subject of the use of statements made by 
the witnesses to the Police. 

The result is that all the appeals are 
accepted, The conviction and Ser- 
tences of tha appellants Nyo Mya and 
Shwe Yin are set aside and they are 
ordered to be re-tried. The convictions 
and sentences of the other five appellants 
are set aside and they are acquitted. 

p Appeals accepted. 


1) 13R J; 155-Ind, Oas. 66; A I R1935 Rang. 98; 
(1935) Cr. Cas. 307: $6 Ur.L J 665; 7 R Rang. 232, 
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‘Separated part, if can be proved without stamp duty— 
Interpretation of Statutes—Interpretation of law as 
wt stands—Courts should not introduce! equitable 
consideration, j 

Just as it is not permissible to add to or substract 
from the definitionas given in s. 2(15), Stamp Act 
similarly, it would be illegal to engraft any exceptions 
or impose any limitations on Art.45 beyond those 
that'are clearly set forth in the provisos. Every final 
order effecting a partition, passed by any Civil Court 

.is an instrument of partition and so is every award 
by an arbitrator directing a partition, Standing by 

itself, therefore, either of the two is chargeable with 
duty of the amount indicated in Art, 45as the proper 

-duty therefor, If therefore the award has been 

_ Stamped with proper duty, twelve annas only would 
suffice for the decree but where it is not so stamped, 

‘there is no provision of law which can save the decree 
from stamp duty as prescribed in Art. 45, Sch. J, 

‘Stamp Act. But where part of adecree is not 
inseparable from the rest ofthe decree for partition 

_and the reliefs are joined together in one document 
for convenience, such part is not liable to stamp duty 

_and can be proved without reference to the partition 
decree Chimnaji v. Ranu (9), Krishnaswami 
Ayyangar v.Rajagopala Ayyangar (10), and Randhir 

ae Thaman Lal (11), distinguished. [p. 506, cols. 
_ A Court has to interpret the law as it standsand 
18 not competent to play the role ofa legislator and 

_to introduce amendments based on equitable 
a to remove the possible defects. [p. 506, 
col. 1. 

F. ©. A. from a decree of the Senior 

. Sub-Judge, Delhi, dated February 26, 1932. 

Messrs. Kishen Dayal and Bishan Narain 
for the Appellant. 

Messrs. Shuja-ud-Din, Fakir Chand and 


‘Mohammad Amin, for the Respondents. 


Din Mohammad, J,—The parties to this 
“appeal are descended from Maulvi In- 
ayatulrahman Khan of Delhi. The appel- 
‘lant, Nawab Abdul Hassan Khan, will 
hereafter be called the first party and the 
‘respondents, the heirs of Khan Bahadur 
Ghulam Mohammad Hassan Khan, the 
second party. 

Some time after the death of the said 
Maulvi, disputes arose between the first 
party and the second party over the pro- 
perty left by him which were referred to 
the arbitration of Khan Bahadur Khawaja 
Tasudug Husain and Maulvi Sayed Ahmad 
Imam. The former died during the pen- 


dency of the arbitration proceedings and . 


was replaced by Khan Bahadur Pirzada 
Mohammad Hussain, 
_Yrequired not only to partition the property 
among the disputants but also to settle the 
accounts of the mesne profits between them. 
On January 17, 1921, the second party 
made an application uhder para. 17, Sch. II, 
Civil Procedure Code, to the Court of the 
Senior Subordinate Judge, Delhi, that the 
agreement to refer to arbitration be filed in 
Court. On March 7, 1922, this application 


ABUDL HASSAIN KHAN Vv. MAHMUDI BEGAM (LAH.) 


The arbitrators were. 


503 


appears to have been revived. Necessary. 
steps under cl. 4, para. 17, were taken and 
the arbitration proceedings continued. On 
February i5, 1923, the award was made, 
On February 19, 1923, judgment was pro- 
nounced according to the award in the fol- 
lowing terms: 

“I hereby pass a decree in terms on the arbi- 
trator’s award dated February 1923, (13 sheets)." 

On the same day a decree was drawn up 
in accordance with the judgment but neither 
the award nor the decree was stamped. The 
award was divided into various paragraphs : 
Paras 1 to 8 dealt with the preliminary 
proceedings and the partition of both mov- 
able and immovable property. The im- 
movable property was divided into . three 
lots: A, Band O. Lot A fell to the share of 
the first party, lot B to that of the second 
party and lot C was kept joint. The parties 
accepted this division and affixed their 
signatures to the award. Paragraph 9 
related to the settlement of accounts and 
declared the first party entitled to receive 
Rs. 49,090 from the second party. This 
sum was made up of the following items in 
the award: (1) Rs. 38,5382 on account of 
mesne profits, (2) Rs. 10,088.0n account of 
the debt due to Sikandar Jahan Begum, 


sister of the first party: (3) Rs. 270 on 


account of the excess in the value of the 
properly. Total Rs. 48,890. The total 
mentioned in the award, however, is Rs, 
49,090. ; 

Paragraph 10 summarised the award, 
para. 11 dealt with wakfs and para 12 
(wrongly described as para. 13 in the award) 
further separated the share of a member of 
the second party from his other co-sharers. 
On August 13, 1925, the first party sued 
out execution of the decree to the 
extent of para. 9 only but his application 
was rejected on July 1, 1927, and this order 


“was confirmed by the High Court on Nov- 


ember 14, 1927. 

On February 2, 1929, the present suit was 
instituted by the first party praying for a de- 
cree for Rs. 49,090 against the second party. 
Various pleas were raised by the defendants 
but the Subordinate Judge without dis- 
posing of anyone of them came tothe con- 
clusion on a preliminary objection that the 
decree of the Court dated February 19, 
1923, on which the plaintiff's’: claim was 
based, could not be brought on the record 
or admitted in evidence without the pay- 
ment of the requisite stamp duty and pen- 
alty and called upon the plaintiff to state 
whether he was prepared to do this by 
February 26,1932. The plaintiff refused, 
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on which the Subordinate Judge dismissed 
his suit. Plaintiff has appealed. 

Counsel for the appellant contends that 
the final order contemplated in s. 2 (15) read 
with Art. 45, Sch. I, Stamp Act, means an 
order in a regular partition suit and not 
cre based on an award directing partition 
às it could not be the intention of the 
legislature to require the same amount of 
stamp duty twice for one transaction which 
would be the result if a decree based on 
such an award was also included in the 
said final order. He further urges that even 
if the award was unstamped no objection 
‘could be raised’ on that score as it had 
already been admitted in evidence without 
any objection and consequently, was now 
merged Inthe decree which did not require 
to be stamped. He finally argues that under 
any circumstances that portion of the dearee 
_which is material for this purpose is not 
liable to stamp duty and as the decree can 
be split up and the portion of the decree 
dealing with partition is not being referred 
to in the suit he should be allowed to prove 
that portion of the decree only on which he 
_Yelies without payment of stamp duty and 
penalty. As against this, Counsel for the 
respondents maintains that both the award 
and the decree are equally liable to the same 
amount of stamp duty, that the decree can- 
not be split up in the manner in which it 
18 Sought to be done and as both are un- 
stamped £, 35. Stamp Act, is a clear bar 
"to their being admitted in evidence for any 
purpcse, unless they are duly stamped, 

_ The question involved in this case being 
Important from the point of view of adminis. 
‘tration and not free from difficulty, it ig 
necessary to closely examine the authorities 
cited and the arguments advanced to us. In 
support of his main contention, besides 
arguing the case on general principles 
Counsel for the appallant has relied on 
Balaram v. Ramakrishna (1), and Raja 
Udajiram v. Rajeshwar (2), Counsel for 
“the respondents on the other hand has 
placed his reliance on Kalidas Lalbhai v. 
Tribhuvandas Bhaguandas (3), T. P. Naga- 
bhushanam v. Pitchayya (4), Saraiya Qadr 
v. Qudsia Begam (5), Muzaffar Hussain v. 
Sharafat Hussain (6), Jotindra Mohan 

(1) 29 B 366; 7 Bom L R 308. 

12) £7 Ind, Oas. 310; A 1 R 1923 Nag 10°. 

(3) 31 B68; 8 Bom L R 869. 

4) 42 Ind. Cas, 365; A I R 1918 Mad 443; 6 L W 


446. 
j ©) 24 Ind. Cas, 643; AI R 1914 Oudh l}; 1 0LJ 


(6) 146 Ind. Cas. 506; A I R1933 l 
144; 10 O W N1222 (F. B.), a CD 
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Tagore v. Bejoy Chand Mahatap (7), and 
Thirdiengadathan Aiya v. Mangayya (8). 
I will discuss these authorities below in 
the order in which they appear here. 

In Balaram v. Ramakrishna (1), the re- 
ference arose out of a suit for partition 
which had been dismissed by the trial 
Court but decreed on appeal. When the 
plaintiffs applied for the execution of the 
decree the trial Judge adopted the pro- 
cedure prescribed in O. XXVI, rr. 13 and 
14, Oivil Procedure Code, and passed the 
final decree. A question arose as to whe- 
ther the decree required to be stamped as 
an instrument of partition and the Sub- 
ordinate Judge made a reference to the 
High Court in the following terms: 

“Whether a final decree for partition not made 
upon an award or an agreement of the parties, is 


liable to be stamped as an instrument of parti- 
tion.” 


A Bench of ihree Judges held that a 
decree paseed in accordance with a Commis- 
sioner's report is a final order for effecting a 
partition passed by a Civil Court and 
must, therefore, be stamped as an in- 
strumentof partition. The reasons recorded 
to the contrary by the Subordinate Judge 
in his order of reference were ignored. 
Counsel for the appellant lays great stress 
on the fact that the terms of reference 
expressly mentioned final decree for parti- 
tion not made on an award and as the 
reply given by the learned Judges should 
be taken to cover the reference, this au- 
thority supports his contention that a decree 
passed on an award does not require stamp. 
The fallacy underlying this argument is- 
however, too obvious. In the first place, 
the reply to the reference is clearly con- 
fined to a decree based on a Commis- 
sioner’s report, secondly, the question that 
is now kefore us was not referred to by the 
learned Judges at all and the reply cannot 
in any manner be so strained as to eX- 
clude decrees passed on awards; thirdly, 
it is also possible io interpret the terms 
of reference to mean that so far as decrees 
based on awards were concernec, there was 
no doubt in the mind of the Subordinate 
Judge, and fourthly, the terms of refer- 
ence of the Subordinate Judge cannot 
serve aS a proper guide to us in inter- 
preting the judgment subsequently delivered 
nor are we expected to craw our inspira- 
tion from the language employed therein, 
This authority therefore is of no use to the 
appellant. 


(7) 32 O 483. 
(8)12 Ind. Cas, 775; 35 M 26; (1911) 2 MW N 416, 
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In Raja Udajiuam v. Rajeshwar (2) a 
partition decree had been passed eight 
vears before and had also been executed 
ani acted upon for six years when a ques- 
tion arose in the course of an application 
for its amendment that it was not a valid 
decree at all as it ‘was unstamped. 
The learned Additional Judicial Commis- 
‘sioner Mr. Prideaux remarked that it was too 
late at that stage to call for a decree upon 
a properly stamped paper and that though a 
document might be ‘inadmissible in evi- 
dence, it did not follow that it was invalid. 
He also observed that when an instrument 
had been admitted in evidence, such admis- 
sion should not be called in question at any 
stage of the same suit or proceeding. This 
decision also does not throw any light on 
the question before us nor does it help the 
appellant in any way. 

In Kalidas Lalbhai v. Tribhuvandas 
Bhagwandas (3) a Bench compcsed of 
three Judges held that an award decid- 
ing that a party should take into his pos- 
session property specified therein on certain 
conditions came within the purview ofs, 2 
(15), Stamp Act, and was liable to stamp 
duty. The foliowing passages occurring 
in the judgment of Beaman, J., are worth 
perusal: 

“The terms of s. 2, cl, 15, provide for all the 
cases, for parties having divided or agreed to divide, 
for arbitrators, to whom reference has been made, 
directing a partition, and, last, for the Courts effect- 
ing a partition. But, whether with or 
without a previous reference to arbitration, parties 
may be obliged to have recourse to the Courts, and 
in that case the Court either by adopting the award 
of arbitrators, which one party disputes, or where 
there has been no award, by its own decree makes an 
effectual partition.” 

It would appear that it was present to 
the mind of Beaman, J., that a case might 
arise when a decree may be obtained on an 
award and he tried to explain that the 
functions of both were different inasmuch 
as, while an award may merely direct 
partition the decree would effect the parti- 
tion actully. In T. P. Nagabhushanam v. 
Pitchayya (4), the only question decided by 
the Jearned Judgés was that if a defend- 
ant, under a decree or award for partition, 
obtained a share allotted to him of the 
property, and he wished to execute the 
decree, he should pay his share of the 
couit-fee payable on the entire decree. It 
is not clear from the report whether the 
decree was based on an award or not, nor 
does the question befere us appear to have 
been discussed. In Saraiya Qadr v. Qudsia 
Begam (5) the learned Judicial Commis- 
sioners while concluding their judgment 
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observed at p. 661: 


“As the final decree operates to effect a partition of 
movable or immovable property in specie it will be 
treated as an instrument of partition.” 

This proposition is too obvious to be dis- 
cussed. In Muzaffar Hussain v. Sharafat 
Hussain (6), a Special Bench of the Oudh 
Chief Court, relying on Thirdvengadathan 
Aiya v. Mangayya (8) lays down that a 
decree passed on the basis of a compromise 
filed by the parties in a partition suit 
which has the effect of allotting specific 
portions of property to the parties in an 
instrument of partition and must be stamp- 
ed. This again is beside the mark. 
In Jotindra Mohan Tagore v. Bejoy Chand 
Mahatap (7) a Bench of the Calcutta High 
Court went sofar as to Jay down that a 
decree for partition, to be operative, must 
be engrossed on stamped paper and until 
the Judge signed the decree, it could not 
be said that the suit had terminated. In 
that case wherein a suit for partition the 
Commissioner's report had been confirmed 
and a decree had been directed to be drawn 
in accordance therewith, but the final decree 
had not yet been signed, the learned Judges 
treated Ihe litigation as pending and direct- 
ed anew party to be added. 

In Thirdvengadathan Aiya v. Mangayya 
(8) a decree reciting a razinamah made 
by consent of parties, allotting specific 
properties to the several parties and direct- 
ing other parties to deliver possession was 
considered chargeable with stamp duty. It 
may be mentioned that in the present case 
also the award bears the signatures of 
the parties and the decree based on 
it being tantamount to be made by consent 
of parties can further be described as an 
instrument whereby co-owners have agreed 
to divide property in severalty. - 

It will thus appear that none of the 
authorities cited to us has any direct bear- 
ing on the question under consideration. 
It becomes necessary therefore to fall back 
upon the relevant sections of the enactment 
itself to find out: whether a decree passed 
on an award directing partition is liable to 
stamp duty notwithstanding that such an 
award is also chargeable. Section 2 (15), 
Stamp Act, reads as follows :— 

“Instrument of partition’ means any instrument 
whereby co-owners of any property divide or agree 
to divide such property in severalty, and includes 
also a final order for effecting a partition passed by 


any Revenue Authority or any Civil Oourt and an 
award by an arbitrator directing a partition.” 


The duty: leviable upon this instrument 
is prescribed. in Art. 45, Sch. I, Stamp 
Act, provisos (a) and (c) of which are im- 
 *Page of 24 Ind, Oas.—[Ed,] 
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portant for the purpose of this case and are 
‘reproduced below: 

“ (a) When an instrument or partition containing 
an agreement to divide property in severalty is 
executed and a partition is effected in pursuance of 
such agreement, the duty chargeable upon the instru- 
ment effecting such partition shall be reduced by 
the amount of duty paidin respect of the first in- 
strument, but shall not be less than eight annas 
(12 annas—in Bengal, Madras, U. P, and Punjab, 
and Rupee one in Bombay); (e) wherea final order 
for effecting a partition passed by any Revenue 
‘Authority or any Civil Court or an award by an arbi- 
trator directing a partition, is stamped with the 
stamp required for an instrument of partition and 
an instrument of partition in pursuance of such order 
or award is subsequently executed, the duty on such 
“instrument shall not exceed eight annas (12 annas in 
. Bengal, Madras, Punjab and U. P. and Rupee one in 
Bombay)” 


In my view, these provisions are exhaus- 
tive in themselves on the question involved 
in the present case and just as it is not 
permissible to add to or substract from the 
definition as given ins. 2 (15), similarly it 
would be illegal to engraft any exceptions 
‘Or impose any limitations on Art. 45 
beyond those that are clearly set forth in 
‘the provisos. A plain reading of the re- 
‘levant provisions leads to the conclusion 
‘that every final order effecting a partition 
passed by any Civil Court is an instrument 
of partition and so is every award by an 
arbitrator directing a partition. Standing 
by itself therefore either of the two is 
‘chargeable with duty of the amount in- 
dicated in Art. 49 as the proper duty there- 
for. The only argument employed against 
this interpretation: isthat it will a great 
hardship on the perscn who not remaining 
content with a mere award further seeks 
to convert it into a rule of Court and 
obtains a decree therefrom based on that 
award. Now, in the first place, this con- 
sideration should be foreign to a Court of 
‘law. A Court has to interpret 
the law asit stands and is not competent 
‘to play the role of a legislator and to intro- 
‘duce amendments based on equitable con- 
siderations to remove the pcssible defects, 
secondly, this argument does not hold good 
and is completely answered by the provisos 
to Art. 45. The legislature, in my opinion 
anticipated this contingency and made an 
adequate provision for it by enacting that 
“when once a duty was paid in relaticn to 
one instrument and a second instru- 
ment was subsequently executed in pursu- 
ance thereof it will only be chargeable with 
a maximum duty of twelve annas only, so 
far as our province is concerned. As I 
interpret proviso (c) I find it fully applic- 
able to the case before us. The award that 
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was made was an instrument of partition 
chargeable with duty and so was the decree 


- that followed the award. It is proper to 


say that one instrument of partition was 
subsequently executed in pursuance of 
another, If therefore the award had been 
stamped with proper duty, twelve annas 


. only would have sufficed for the decree but 


as it is not so stamped there is no provision 
of law which can save the decree from 
stamp duty as prescribed in Art. 45, Sch. 1, 
Stamp Act. 

I would therefore hold that the decree so 
far as it effected partition in this case was 
and is chargeable with stamp duty under 
Art.45 and could not be admitted in evi- 
dence without payment of duty and penal- 
ty. In this view of the case it is not neces- 
sary for me to determine whether any 
objection could now be taken tothe award 
on the ground of want of stamp when no 
such objection was taken at the time when 
it merged in the decree. 

But this does not settle the question be- 
fore us. Counsel for the appellant contends 
that para. 9 of the decree on which he has 
based his claim is not liable to stamp duty 
and should be allowed to be separated from 
the rest. He relies on Chimnaji v. Ranu 
(9), Krtshnaswami Ayyangar v. Rajzagopala 
Ayyangar (10) and Randhir Singh v. 
Thaman Lal (11). The Bombay case dealt 
with an instrument one part of which was 
liable to stamp duty of one amount and the 
other to that of a different amount and the 
learned Judges observed that that part of 
the document could be acted upon for which 
sufficient duty had been paid. The Madras 
case is merely an authority for the pro- 
position that the definition of decree im- 
plies that an order directing accounts to 
be taken is separable from the rest of the 
decree adjudicating on the rights claimed 
or the defences set up inthe suit. In the 
Allahabad case an insufficiently stamped 
promissory note was used as an acknow- 
ledgment. Though none of these authorities 
is directly in point, I think that on the 
broad principles of law as well as of jus- 
tice it is only fair to hold that para. 9 is 
not a part of the decree effecting partition 
and is an order standing by itself. The 
appellant has undertaken to forego a sum 
of Rs. =70 on account of the excess in the 
value of the property and has thus obviated 
the necessity of any reference to that por- 


(9) 4 B 19, 
(0, 18 M 73, 7 
5 (11) 153 Ind, Cas. 551; A I R 1934 All 951; 7 R A 
4), 
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tion ofthe decree which deals with parti- 
tion. This further strengthens his case. 
Under the rules of the Civil Procedure 
Code it is permissible to join in one suit as 
many reliefs as can be legally claimed 
together.and it is apparent that a relief for 
mesne profits is expressly permitted to be 
joined in a suit for possession whether with 
or without partition. In these circum- 
stances it cannot be.said that the decree 
passed in this case is inseparable. It is 
to all intents and purposes made up of as 
many decrees as there are reliefs claimed 
and it is only forthe sake of convenience 
that it has been drawn up as one docu- 
ment. On these grounds I would hold that 
para. 9 could be proved in this case without 
reference to the partition decree which is 
clearly inadmissible unless duty and 
penalty are paid. 

_For the reasons given, I would accept 
this appeal, set aside the order of the 
Senior Subordinate Judge and remand the 
case to him under O. XLI, r. 23, Oivil 
Procedure Code, for disposal in accordance 
with law. The court-fee paid will be re- 
funded. 

Before concluding, I must direct she 
Subordinate Judge to impound both the 
original award and the decree under s. 33, 
Stamp Act, as they have been found to be 
nct properly etamped and had come before 
him in the performance of his functions. 
He should then send them in original under 
s. 38 (2), Stamp Act, to the Collector for 
any action that he may deem fit under 
s. 40 read with s. 29, Stamp Act. 

Addison, J.—I agree. 


N.. Appeal accepted. 


NAGPUR JUDICIAL COMMIS- 
| SIONER’S COURT 
Miscellaneous Civil Appeal No. 66 of 1934 
June 25, 1935 
SUBHEDAR, A.J. O, 
Firm or HARKISHAN RAMKISANDAS— 
DECREE-HOLDER —A PPELLANT 


. VETSUS 

Firm oF GOKULOHAND MUNNALAL— 
J UDGMENT-DEBTOR— RESPONDENT 

Civil Procedure Code (Act V of 1£03), s.135 (2)— 
‘Tribunal’, if covers tribunals of British India as 
well as of Native States—Privilege of exemption 
from arrest under s. 135 (2)—Extent of—Objections 
filed soon after judgment-debtors are produced in 
Court—Acquiescence in arrest, if made out. 

The word ‘tribunal’ in s. 135 (2), Oivil Procedure 
Code, covers tribunals both of British India and of 
Native States, 
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The privilege of exemption from arrest granted 
under the provisions of 5.135 (2) of the Oivil Pro- 
cedure Gode, enuresfor the benefit of a party while 
he is going to or attending a Court and lasts till he 
returns from the Court to his ordinary place of re- 
sidence. Kedarnath-Sher Singhdas v, Nomanbhat 
Koorban (2), followed, Jagarnath Prasad Sahuv, 
Ganesh Lal Saranji (1), not followed. 

Where the judgment-debtors lodge their objection 
in the Oourt soon after they are produced in Court 
though after they were ordered to and did furnish 
security, there is no acquiescence on thier part in 
their arrest. 


Mise. C. A. against theorder of the Addi- 
tional District Judge, Damoh, in Civil 
Appeal No. 26 of 1934, dated July 17, 1934, 
arising out of Hxecution Case in C. 5. 
No. 235 of 1932, dated April 1, 1933, in the 
Court of the Subordinate Judge, Second 
Class, Damoh, March 17, 1934. 

Mr. M. R. Bobde, for the Appellant. 

Mr. J. Sen, for the Respondent. 

Judgment.—The facts leading to the 
appeal are shortly these. In execution of 
a decree against the respondent the ap- 
pellant got them arrested at Mouza Ajni 
in the Damoh District on March 17, 1934, 
The respondents are res:dents of Bakshuha 
which is in Panna State. On their produc- 
tion before the lower Oourt after their 
arrest they filed an application in the Court 
objecting to their arrest on the ground 
that it was made while they were return- 
ing from attending the Criminal Court 
at Pawai which is also in Panna State. 
In other words they claimed exemption 
from arrest in Execution of the decree 
under s, 135 (2) of the Civil Procedure 
Code. The Executing Court summarily 
overruled the objection on the short ground 
that the tribunal referred to in the section 
was a British Indian tribunal and not of 
a Native state. 

On appeal the lower Appellate Court 
held that the word “tribunal” would also 
include a foreign Court and, therefore, re- 
manded the case for proper pleadings and 
fresh disposal. It 1s against this order of 
remand that the present appeal is filed 
by the decree-holder. 


The first point raised was thal the tri- 
bunal referred in s. 135 (2) of the Civil 
Procedure Code must be held to be a 
British Indian Court only because the 
Civil Procedure Code isenacted for British 
India only. No case was, however, cited in 
which such a restricted meaning was at- 
tached to the word “tribunal” in the section, 
It must, therefore, be held that the Legis- 
lature deliberately used such a word ag 
would cover tribunal both of British India 
as well as of Native state, 
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The next. contention was that the pro- 
tection against the arrest afforded by the 
section in question extended only to the 
place where the tribunal was situate and 
reliance was placed for this contention on 
Jaggarnath Prasad Sahu v. Ganesh Lal 
Sarangi (1) where it was held that the 
protection extended only up to the tempo- 
rary lodging which a person may take 
up in the place where the Court which he 
attends is situate. There is nothing on the 
record of the present case to suggest that 
the respondents had taken up a temporary 
lodging in Mouza Pawai where they had 
to. attend a Criminal Court. In my opinicn, 
however, the view proponded on this 
matter in Kedarnath Shersingdas v. Noman- 
bhai Koorban (2), 18 sounder than the one 
in the Patna case and I hold that the 
privilege of exemption from arrest granted 
under the provisions of s. 135 (2) of the 
Civil Procedure Code enures for the benefit 
of a party while he is going to or attend- 
ing a Court and lasts till he returns from 
the Court to his ordinary place of resi- 
dence. 

. The third contention put forward by the 
appellant’s Counsel was that having ac- 
quiesced in the order of furnishing secu- 
rity after their arrest the respondents were 
precluded from challenging the legality 
of their arrest. On the record as it stands 
it appears that they lodged their objec- 
tion in the lower Court soon after they 
were produced in Court though after they 
were ordered to and did furnish security. 
There was thus no acquiescence on their 
part in their arrest. The decision of the 
lower Appellate Court which is challenged 
in the present appeal, therefore, appears 
to besound and is confirmed. ‘This appeal 
fails and is dismissed with costs. PlJeader's 
fee Rs. 25. 


N. Appeal dismissed. 
(1) 14 Pat. 242;154 Ind Cas, 610; A I R 1935 Pat. 
6:7 RP 475,16 PL J 560. | 
- (2) 55 B612; 131 Ind Cas. 467: A I R 1931 Bom, 
175; 33 Bom. L R 44; Ind. Rul. (1931) Bom. 291, 





MADRAS HIGH COURT 
Second Civil App2als Nos. 1447 and 
1448 of 1931 
February 20, 1935 
MADHAVAN Nair, J. 
T. V. DURAISWAMI PILLAI ann 
ANOTHER— PLAINTIFFS— APPELLANTS 
: VETSUS 
. VENKATARAMA PILLAI AND OTHERS 
l — DEFENDANTS— RESPONDENTS 
Madras Estates Land Act (I of 1908), s. 26 (1) (3)— 
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Claim for rent by zemindar —Lands held rent-free for 
several years—Presumption of right to hold rent-free 
— Burden of proof of right to claim rent. 

Where a zemindar in a suit forrent relies ons. 26, 
cl.3of the Madras Estates Land Act in support of 
his claim, he has to prove that before the date of the 
grant under which the defendants hold the land, there 
wasahigher rate of rent payable by theryot upon 
his landor upon land of similar description and 
with similar advantages in the neighbourhood and 
if he succeeds in discharging tbe burden imposed 
upon him by cl. (3), then the ryot, if he wants 
toclaim exemption, should rely upon the provisions 
of sub-cl. (1) of s. 26. Peria Pachai v. Raghupathi 
Ayyar (1),and 8. A. Nes, 1267 end 1292 of 1931, fol- 
lowed, 

A plea of this nature should be raised in the trial 
Court itself as it depends for its decision on ques- 
tions of ,fact. Where for a considerable number of 
years lands were being held by the ryots and their 
predecessors rent-free, the Court can presume a 
lawful origin for the right claimed by the defendants 
to hold the lands rent-free, even though there is no 
evidence to show how they came to hold the lands 
rent-free, Kiran Chandra Roy v. Srimath Chakra- 
varti (2), referred to. k AN 

. C. A. against a decree of the District 
Court of North Arcot at Vellore in A, S. No. 


211 of 1929, preferred against the decree of 


‘the Court of the Sub-Collector of Tirupathur 


Division in 8. S5. No, 31] of 1928. 


Mr. C. S. Venkatachari, for the Appel- 
lants. , 

Mr. B. Somayya, for the Respondents. 

Judgment.—The plaintifs are the 
appellants. They are the Izaradars of the 
suit village undera permanent lease from 
the zamindar of Kangundi (See Ex. E). 
The defendants are raiyats in occupation 
of the lands. The present suit has been 
filed by the plaintiffs for rent under s. 77 
(1) of Act Iof 1908. The plaint contains 
no detailed statement of the claim ofthe 
plaintiffs. It simply asks for recovery of 
rent at a certain rate. The contention of 
the defendants is that the lands are held 
rent free. It would seem that the lands 
were originally granted to the father and 
uncle of defendants Nos. 1 and 2. It is 
not clear what the conditions of the grant 
were, The first Court held that the claim 
of the plaintiff was barred by res judicata 
and dismissed the suit. Two appeals were 
filed against the first Court’s decree, viz., 
A. S. No. 199 and 211. A. 8. No. 211 
related to one item only. In A. 5. No. 199 
there were four items of Jand. The learned 
District Judge held thatthe decision of the 
first Court that the plaintiff's claim is 
barred by res judicata cannot be upheld in 
so far as it related to the one item which 
was the subject-matter of A, S.No. 211 
and that the same was the case with 
regard to items Nos. ] and 2 ofthe other 
appeal: but with regard to items Nos. 3 
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and 4 he held that the claim was barred 
y res judicata. On the mèrits with 
regard to all the items he held that the 
plaintiffs did not succeed in making out a 
case tor the levy of rent, his opinion being 
that the lands were being held rent free, 
The evidence showed that for over 60 years 
the defendants and their predecessors-in- 
title were holding the lands paying no 
rent, It also showed that there was litiga- 
tion concerning the right of the pre- 
decessors-in-title of the defendants to enjoy 
certain lands rent free, that this litigation 
had been going on for 50 or 70 years and 
the defendants seem to have sucessfully 
resisted the Izaradar’s claim for rent. On 
these grounds the learned Judge held that 
the plea that the lands were held rent 
free was made out. Two second appeals 
have been filed by the plaintiffs in this 
Court S. A. No. 1447 against A. S. No. 211 
and S. A. No. 1448 against A. S. No. 199. 

Mr. Venkatachari on behalf of the appel- 
lants contends that as the plaintiff now hold 
the lands from the zamindar, they are entit]- 
ed to ask for rent, from the defendants under 
cl. 3 of s. 26 of the Estates Land Act which 
says that except as provided by sub-s. (1) 
no rate of rent at which land may have 
been granted by a landholder shall be 
binding upon the person entitled to the 
rent after the lifetime of the Jandholder if 
such rate is lower than the lawful rate 
payable by the ryot before the date of the 
grant upon the land or upon land of similar 
description and with similar advantages 
in the neighbourhood. The burden of 
proving the conditions mentioned in this 
provision lies on the zamindar. He has to 
‘prove’ that before the date of the grant 
under which the defendants hold the lands 
there was a higher rate of rent payable 
by the ryot upon his land or upon land of 
similar description and with similar 
advantages in the neighbourhood. If he 
succeeds in discharging the burden imposed 
upon him by cl. 3, then the ryot if he wants 
to claim exemption should rely upon the 
provisions of sub-cl. 1 ofs. 26. This has 
been clearly laid down to be the law in 
Peria Pachai v. Raghupathi Ayyar ( 1), and 
this decision has been followed in Second 
Appeals Nos. 1267 and 1292 of 1931. 

The first objection to the argument of 
the learned Counsel is that this plea which 
depends for its decision on a question of 
fact was not raised in the lower Court at 
all. Itis forthe first time raised in this 


BS 72 Ind, Cas, 131: 17 L W169; A I R 1923 Mad, 
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Court, This Court, therefore, is not in a 
position to deal with the plea in its detail. 
As I have already said, the zamindar has 
to prove that at the date of the grant to the 
defendants there was a higher rate of rent 
payable upon the lands. This has to be 
proved by evidence. If the question was 
properly raised in the lower Court, there 
would have been no difficulty in the matter. 
Butsays Mr. Venkatachari, that the evidence 
such as it is shown that thera must have 
been rent paid at some time because one 
of the witnesses D. W. No.1 says ‘we are 
not paying rent for the suit lands because 
it was to be adjusted for our portion of the 
izara amount.’ It is argued, therefore, that 
the land was assessed to rent that some 
rent was being paid by the predecessors 
of the defendants when the land was 
granted to them because it was adjusted 
later on, and since they now pay no rent, a 
higher rate of rent was payable at the 
time of the grant. This argument appears 
to be plausible but another witness D. W, 
No. 2 says ‘Ido not know why the rent 
was not paid’. The reason given by the 
first witness apparently does not appeal to 
this witness because he says that he does 
not know why the rent was not paid. The 
evidence being thus conflicting, it ig 
difficult to accept the contention of the 
appellant's learned Counsel and to apply 
the provisions of sub-cl.3 ofs. 26. Ifthe 
case of the plaintifs was made to depend 
upon sub-e]. 3 of s. 26, they should have 
raised the point clearly before the lower 
Court and obtained adecision on it. As 
that has not been done, I do not think it is 
open to them to raise the point now as I 
find that there is no satisfactory evidence 
on record to give effect to their plea. In 
this connection I may also point out that 
in the previous litigation between the 
parties this claim that the zamindar is 
entitled to levy arent under sub-cl.3 was 
never raised. So far as the records go, it is 
for the first time raised here in second 
appeal. In these circumstances I must 
dispose of these second appeals on the 
finding recorded by the learned District 
Judge, that finding being that for a 
considerable number of years the lands 
were being held by the defendants and 
their predecessors rent free. How they 
came to be held rent free we donot know. 
Nor does the evidence put before the Court 
definitely help us in arriving at that con- 
clusion. It has been laid down in various 
decisions which it is not necessary to refer 
to, that in these circumstances, a lawful 


510 
origin for the right claimed by the defend- 
ants can be presumed by the Courts. In 
a decision in Kiran Chandra Roy v. 
Srimath Chakravarthi, 100 Ind. Cas. 453, 
'(2) it was held by the learned Judges with 
respect to a zamindart that a person who 
‘claims to hold as a tenant land within the 
ambit of the zamindari can prove his 
right to hold it without payment of rent if 
there is no grant in support of the right 
claimed by long and continued possession 
in assertion of the right, it being a well 
settled principle of law that the right 
should be presumed to have had a legal 
origin if such a legal origin was possible. 
"On this principle 1 think it may well be held 
‘that the defendants are entitled to hold 
the lands in guesticn rent free and the 
' plaintiff’s suit, therefore, was rightly dis- 
missed by the lower Courts. In this view 
‘it is not necessary to deal with the question 
of res judicata raised and dealt with in the 
lower Court’s judgments. . 

It follows that both the second appeals 
must be dismissed with costs. 

A. Appeal dismissed. 
(2) 100 Ind, Oas. 453; 31 O W N 135; ATR 1927 
Cal. 210. 
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LAHORE HIGH COURT 
Letters Patent Appeal No. 73 of 1933 
Civil Appeal No. 1907 of 1932 
May 16, 1935 
ADDISON AND DIN MOHAMMAD, JJ. 
RAMESHWAR SAHAL—DEFENDANT— 
APPELLANT 
versus 
BANWARI LAL AND orHERS— PLAINTIFFS — 
RESPONDENTS 

Arbitration—Parties privately partitioning lands— 
Arbitrators informed of decision so asto make divistons 
qua non-agricultural lands in light of results achieved 
by them qua agricultural lands—Award, if legal on 
ground that agricultural lands are partitioned— 
“ Punjab Land Revenue Act (XVII of 1887), s.123— 
. Arbitrators not“ strangers—Day to day minutes 
signed by parties—Award,if canbe impeached for 
misconduct. 

Where the parties to a reference to arbitration 
partitioned the lands, made mutual adjustments and 
informed the arbitrators of their decisions so as to 
incorporate them inthe award and make their 
divisions qua non-agricultural property in the light 
of the results achieved by the parties themselves 
gua agricultural lands: 

Held, the award could not be impeached as illegal 
on the ground that it partitions agricultural lands 
basen were excluded from the jurisdiction of a Civil 
sourt, 

Where the arbitrators were not mere strangers to 
the family and their services hed been secured in 
spite of their unwillingness to involve themselves in 
the matter and every one of the disputants was asked 
` $9 sign, the day to day minutes of their procesdings 
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and they didnotreduce any suggestion to writing 
unless they had secured the consent of all the persons 
concerned, and the parties had acknowledged the 
arbitrators’ services in no unmistakable terms of 
thankfulness and gratitude, it is not unreasonable to 
conclude that the parties were satisfied that the 
arbitrators’ dealings were fair and square to them all 
and this detracts alot from the force of the objections 
that the parties advanced afterwards, regarding the 
conduct of the arbitrators. 

L. P. A. against an order of Mr. Justice 
Dalip Singh, passed in the appeal case 
1933, printed as 
147 Ind. Cas. 768, affirming that of the 
Subordinate Jadge, First Class, Gurgaon, 
dated October 27, 1932. 

Lala Kanwar Sain, R. B. and Myr. 
Chiranjiva Lal, for the Appellant. 

Messrs. M. C. Mahajan, Yash Pal Gandhi 
and Shamsher Bahadur for Mr. Dev Raj 
Sawhney, for the Respondents. 

Din Mohammad, J.—The dispute in this 
case lies among the members of the same 
joint family, They are all sons and 
grand sons of one Khushwaqt Rai. They 
referred the matter of the partition of 
the joint family property to the arbitra- 
tion of Binodi Lal and  Ganeshi Lal 
without the intervention of a Court. 

Binodi Lal was also ason of Kushwaqt 
Rai but had been adopted out of the 
family and Ganeshi Lal was Khushwaqt 
Rai’s sister's son. This reference was made 
on April 16, 1929, and the award was 
made and registered on September 20, 
1929. On February 27, 1930, some of the 
persons interested in the award made an 
application to the Court of the Subordinate 
Judge, First Olass, that the award be filed 
in Court. This application was resisted 
by some of the other members of the 
family who had been impleaded as defend- 
ants. The Subordinate Judge was satisfied 
that the matter had been validly referred 
to arbitration and that no grounds existed 
either for the remission of the award or 
for setting it aside. He accordingly pro- 
nounced a judgment according to the 
award. Upon the judgment so pronounced 
a decree followed. An appeal was preferred 
from this decree to this Court which was 
heard by Dalip Singh, J., who agreed with 
the Court below and dismissed the appeal. 
From his judgment three Letters Patent 
Appeals have been preferred by Rameshwar 
Sahai, Janki Parshad and Girdhari Lal, 
respectively. All these appeals will be 
disposed of by this judgment as they pro- 
ceed on identical grounds. 

The appellants’ objections tothe award 
may be classed under two main heads, viz: 

(a) Illegality of the award on the ground 
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that it partitions agricultural lands which 
are: excluded from the jurisdiction of a 
Civil Court, and (6) corruption and mis- 
conduct of the arbitrators. These objec- 
tions have been disposed of in an elaborate 
manner both by the learned Subordinate 
Judge and the learned Judge of this Court 
in their respective judgments and need 
not be discussed at lengthagain. We are 
in entire agreement with the conclusions 
arrived at by Dalip Singh, J.,* and will 
content ourselves witha brief discussion of 
the points raised before us merely to record 
ouras sent to what has already been decided. 

Taking the question of illegality first, 
this objection is founded on a mis-reading 
of the award. The arbitrators not only 
did not partition the agricultural lands 
but they scrupulously avoided doing so 
and tried to make this clear in the award. 
What really happened was this: the 
parties to the reference privately partition- 
ed these lands, made mutual adjustments 
and informed the arbitrators of their 
decisions so as to incorporate them in the 
award and make their divisions qua non- 
agricultural property in the light of the 
results achieved by the parties themselves 
qua agricultural lands, By s. 158 (xvii) of 
the Land Revenue Act: 

“A Civil Court shall not exercise jurisdiction 
over any claim for partition of an estate, holding 
or tenancy, or any question connected with or 
arising out of, proceedings for partition, not being 
& question as to title in any of the property of 
which partition is sought”. 

Nothing of the sort was done in 
this case. Moreover, by s. 123 of the 
Land Revenue Act, a private partition is 
recognisable under the law and any party 
thereto can apply to a revenue officer for 
an order affirming it. 
fore, that this objection is frivolous. 

The objection on the ground of corruption 
and misconduct of the arbitrators may be 
divided into four sub heads: 

(a) Ganeshi Lal wiped out the mort- 
gage debt that he owed tothe firm, 

(b) Binodi Lal assigned his debt of 
Rs. 9,009 odd to Banwari Lal-Sunder 
Lal, 

(c) the arbitrators deposited moneys in 
their own names, undertook to 
supervise the repairs of the haveli 
and constituted themselves as trus- 
tees for the management of the 
charities created by them in the 
award, and 

(d) the arbitrators made an unequal and 

_ unfair distribution of the properties 
“jee 147 Ind. Cas 78—-(Ed] SOC 
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inasmuch as their award is, on the 
face of it, more favourable to 
Banwari Lal-Sunder Lal than to 
the objectors, 

Before dealing with these objections in 
detail, we may remark that the arbitrators 
were not mere strangers to the family and 
that their services had been secured in 
spite of their unwillingness to involve 
themselves in this muddle. The parties to 
this reference had been fighting among- 
themselves and their previous attempts at 
an amicahle settlement had proved abortive. 
Jt was under these unfavourable circum- 
stances that the arbitrators took upon- 
themselves this unpleasant task at the 
persistent solicitations of the parties and 
in the interest of the family itself. They 
further took every sort of precaution to 
ensure complete agreement of the parties 
to whatever they considered best for them 
and the record of the proceedings that they 
have honestly preserved, unequivocally 
shows their anxiety on this score. Every one 
of the disputants was asked to sign the 
day to day minutes of their proceedings 
and they did not reduce any suggestion: 
to writing unless they had secured the 
consent of all the persons concerned. 
It is also evident that before the arbitrators 
left Rewari for Beawar, where the finish- 
ing touch was given, the parties had 
acknowledged the arbitrators’ services in no 
unmistakable terms of thankfulness and 
gratitude. In these circumstances it is not 
unreasonable to conclude that the parties 
were satisfied thatthe arbitrators’ dealings 
were fair and square to them all and this 
detracts a lot from the force of the objec- 
tions that these disgruntled persons have 
chosen to advance afterwards. 

As regards Ganeshi Lal's mortgage, 
which is said to have been dishonestly 
wiped out by him, it must be remembered 
that there was no record of it in the 
family papers and that it was Ganeshi 
Lal himself who reminded them of it. Tt 
appears that a simple mortgage of four 
ehops had been executed by him in favour 
of the joint family in 1900 which had not 
been acted upon since, He has alleged 
that the mortgage was fictitious and all 
the circumstances brought on the record 
point tothe same conclusion. At any rate 
the mortgage bond had become barred by 
time and the debt had evidently become 
irrecoverable. Ganeshi Lal was not guilty 
of any moral turpitude, therefore, if he 
described it as such and included it in 
the gal khata (bad debt account), ' 
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Binodi Lal admittedly owed Rs. 9,000 
odd to the family and the debt had to be 
assigned to some one from among the 
co-parceners. Now that it has been as- 
signed to Banwari Lal- Sundar Lal, it can- 
not be urged from. this circumstance 
alone that this was in a way an illegal 
gratification paid to the arbitrator by the 
creditor, who consented to this assignment, 
with a view to show an undue favour to 
him. 

Itis no doubt trae that some moneys 
were deposited in the name of the arbit- 
rators but they have made it clear in the 
“award itself that it was only a temporary 
arrangement and that the money will be 
transferred to the account of the proper 
persons as and when they came into 
existence. Similarly the charities objected 
to were created with a noble object and 
there was nothing strange in the persons 
so closely connected with the family, as 
the arbitrators were to be appointed as 
their trustees and managers. The mutual 
jealousy and suspicions of the co-parceners 
inter se would not have allowed them to 
entrust these duties to some one from 
among themselves and no better arrange- 


ment could be made for this purpose than . 


to make over these offices to the two ar bit- 
rators who were of the family but were still 
not init. | | 
The charge of partiality towards Banwari 
Lal is based more on a deliberate con- 
tortion of facts than on reasons. As 
against the transfer to Banwari Lal of the 
cash securities that were lying in the Co- 
operative Bank and Sihor Bank, there 18 
a clear provision in the award that the 
amount will be deducted from his share 
and there are no other sums allotted to him 
which bespeak of any preferential treat- 
ment. 
In view of the above discussion, we dis- 


miss all the three appeals with costs. 
N. Appeals dismissed. 
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CALCUTTA HIGH COURT 
Civıl Appeal No. 1959 of 1932 
July 5, 1935 
MITTER, J. 
ANNADA CHARAN MISRA AND OTHERS 
—DEFENDANTS— APPELLANTS 
Versus < 
JHATU CHARAN ROY AND oTHER 
— RESPONDENTS 
_.Mortgage—Payment by one of heirs of mortgagor 
after his death but within limitation—-Whether saves 
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limitation only as against person making payment— 
Limitation Act (IX of 1908), s. 20—Practice— 
Finding based on no evidence—Whether binding on 
Appellate Court. 

Where one of the heirs of the mortgagor makes a 
payment, after the mortgagor’s death, within the 
period of limitation, the payment does not save limi- 
tation as against all the heirs but only against that 
heir who makes the payment. Sarada Chandra 
Chakravarty v. Durga Ram De Singha (1), not fol- 
lowed, Collector of Jaunpore v. Jamna Prasad (4), ` 
followed, Krishna Chandra Saha v. Bhatrab Chandra 
Saha (2) and Domi Lal Sahu v. Roshan Dobay (3), 
distinguished. 

A finding based on no evidence is not binding on 
the Appellate Court and must be set aside. 

O. A. against a decree of the Sub-Judge, 


Third Court, Midnapur, dated May 21, 
1932. 

Mr. Rama Prosad Mukhopadhya, for the 
Appellants. 

Mr. Prakash Chandra Bhose, for the Res- 
pondents. 


Mr. Ramendra. Chandra Roy, for the 
Deputy Registrar. 

Judgment.—This appeal is on behalf 
of defendants Nos.4 to9 and is directed 
against a mortgage-decree passed by the 
learned Subordinate Judge, Third Court, 
Midnapur, The suit was instituted by the 
plaintiff on a mortgage-bond executed in 
favour of his predecessor-in-interest by one 
Hari Manna on April 7, 1914. Hari is 
the father of defendants Nos. 1 and 2 and 
grandfather of defendant No.3. Hari took 
from the plaintiffs predecessor-in-interest 
on that date a loan of 40 maunds of paddy 
and promised the re-payment thereof with 
interest at the rate of 11 seers per maund . 
with annual rests within one year. He 
secured the repayment of the’ paddy lent 
to him by mortgage of his properties. On 
the death of Hari his properties were 
inherited by his heirs, namely his sons 
defendants Nos. 1 and 2 and his grandson 
defendant No. 3. Defendants Nos. 4 to 9 
are the subsequent mortgagees from defend- 
ants Nos. lto3 and the suit being a suit 
to enforce the mortgage they have been 
impleaded on that footing. 


The suit was instituted on January 15: 
1930, admittedly beyond 12 years of the 
date of the period limited in the mortgage- 
bond for re-payment and under the rules of 
pleading the plaintiff was required to state 
how limitation was saved. For the 
purposes of saving limitation he pleaded 
that on January 21, 1916, Hari delivered to 
him 1] maunds of paddy and the fact of 
the said delivery was shown by an endorse- 
ment made on the back of the mortgage- 
bond by Hari’s son, defendant No.1. This 
part payment does not save limitation 
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because it is beyond 12 years of the date 
fixed forre-payment. The plaintiff further 
pleaded that in February 1923 six maunds 
of paddy were delivered by defendant No.1, 
Hari having died in the meantime. 
Defendant No.1 made the delivery and 
endorsed the re-payment on the back of the 
mortgage-bond purporting to act both on 
behalf of himself and on behalf of defen- 
dants Nos. 2 and 3. He further alleged that 
there was delivery of eight maunds of paddy 
in February 1926, by way of interest by 
defendant No. 1 purporting to act on behalf 
of himself and on behalf of defendants Nos. 
2 and 3 and he had made endorsement on 
the back of the mortgage-bond on behalf 
of himself and as agent on behalf of defend- 
ants Nos. 2 and 3. The Court of first 
instance held that defendants Nos. 2 and 3 
were not present at the time of the delivery 
by defendant No. 1 of six maunda of paddy 
in February 1928, nor at the date of delivery 
of.eight maunds of paddy by defendant 
No. l in February 1926. It also held that 
there was nothing to prove that defendant 
No, 1 made the delivery of paddy on these 
two occasions as an authorised agent of 
defendants Nos.2and 3. In this view of 
the matter the suit was decreed in part 
by the learned Munsif agaiust defendant 
No. 1 to the extent of one-third share of the 
claim and against the mortgaged-properties 
to that extent as against defendants Nos. 4 


to 9. It further directed that in default of ` 


payment within the period of grace one- 
third share. of the mortgage-properties 
which admittedly belong to defendant No.1 
was to be sold. The suit was dismissed 
by the learned Munsif as against defend- 
ant Nos.2 and3 on account of limitation. 
The plaintiff appealed to the learned Sub- 
ordinate Judge. The learned Subordinate 
Judge first of all took up the question as 
to whether defendants Nos. 2 and 3 were 
present at the time when defendant No. 1 
delivered the paddy to the plaintiff in 
February 1923 and February 1926. 

The evidence with regard to that in his 
opinion was conflicting but when he says 
that it would be probable in the course of 
events that defendants Nos, 2 and 3 would 
also be present at the time of the delivery. It 
is doubtful whether these observations were 
made on the evidence or were surmises on 
the part of the Subordinate Judge. But 
assuming that he means to find on evidence 
that defendants Nos.2 and 3 were present 
at the time when paddy was delivered.to 
the plaintiff in February 1923 and February 
1926 that would not save limitation unless 
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it could be proved that defendants Nos. 2. 
and 3 also‘made the delivery or defendant 
No. 1 made the delivery being authorized 
by defendants Nos. 2 and 3. The mere 
presence of defendants Nos. 2 and 3 atthe 
Place of delivery would not necessarily 
bring the case within s. 20, Limitation Act. 

The learned Subordinate Judge does 
not decide the case on the said fact that 
defendants Nos. 2 and 3 were also present, 
for in the next paragraph the real reason is 
given by the learned Subordinate Judgeon 
which he bases his decision that the suit 
is not barred by limitation even against 
defendants No. 2 and 3. The reason which 
he gives there is that defendant No. lis 
the eldest brother and the manager of the 
joint family and he says that a payment by 
defendant No. 1 under those circumstances . 
could be a payment which would keep alive 
the mortgage against other members of the 
family, namely, his brother defendant No. 2. 
and his nephew defendant No. 3. If there 
had been any evidence on record to show 
that defendant No.1 was a manager of the 
joint family nothing could be said by the 
appellants on the point of limitation. It . 
is undoubtedly the law that a payment by 
a managing member of a joint Hindu 
family saves limitation of the whole debt. 
A specific ground has been taken in this 
Court that there is no evidence on the 
record that defendant No. 1 was at the 
material point of time, or ever, the manager 
of a Hindu joint family consisting of 
himself, his brother defendant No.2 and 
his nephew defendant No. 3 and Mr. 
Mukherjee who appears on behalf of the- 
appellants has pressed that ground with 
great force. The evidence was placed’ 
before me by both parties but the learned 
Advocate for the respondents could not 
point out any evidence to the effect that 
defendant No. 1 wasat the material point. 
of time, or ever, the manager of the joint. 
family. This being the state of the record 
the finding of the learned Subordinate 
Judge that defendant No. 1 was the- 
manager of the joint family is a finding 
based on no evidence and is not binding on 
me and must be set aside. Therefore the’ 
basis on which the learned Subordinate 
Judge held that the suit was in time even 
against defendants Nos. 2 and 3 having 
been kept alive by the aforesaid two pay- 
ments in February 1923 and February 1926 
disappears. 

Mr. Bose on behalf of the respondents hag 
sought to support the decree made by the 
learned Subordinate Judge on another 


514 


ground. He says thatthe loan was incurred 
by the ancestor of defendanis Nos. Lto3 
who-had executed the mortgage. On the 
death of Hari-Manna, the ancestor, the 
liability for re-payment devolved upon his 
sons and grandsons. fle says that they in a 
body, so to say, represented the equity of 
redemption and a payment within the 
period of limitation, says be, by any of those 
persons, would save limitation as against 
all. In support of this proposition he has 
relied upon the decision in Sarada Chandra 
Chakravarty v. Durga Ram De Singha (1). 
The observations on which he relied upon 
are.to be found at p. 746 and they certainly 
support Mr. Bose’s argument. But an 
examination of the facts of this case would 
indicate that those observations were really 
obiter inasmuch as the learned Judges 
found that defendant No.1, one of the heirs 
of the original mortgagor, and who had 
made the payment, was not only the 
guardian of some of the other defendants 
but also the manager of the joint Hindu 
family. The decision really proceeded on 
the ground that a payment made by a 
manager of a joint Hindu family would 
save limitation as against all the other 
members who are liable to pay the debt. 
After having based their decision on the 
said facts the learned Judges in that case 


made these observations: 

“The third contention therefore on behalf of the 
defendants-appellants must fail. But the learned 
Vakil for the plaintifi-respondent has called our atten- 
tion to the case reported in Krishna Chandra Saha 
v. Bhairab Chandra Saha (2) followed in Domi Lal 
Sahu v. Roshan Dobay (3) and he has argued that 
the mortgage-dsbt incurred by the father of the 
defendants was binding on the family, any member 
of which could acknowledge the obligation or make 
a payment on behalf of all. We are disposed to 
accept this argument in support ofthe judgment of 
the lower Appellate Court, The entire equity of 
redemption descended to the sons of the mortgagor; 
they were jointly liable for the debt not as co- 
mortgagors but as representing the sole mortgagor, 
their father. There is nothingin s. 20, Limitation 
Act, to warrant the belief that the extended period of 
limitation is intended tooperate only against the 
person making the payment.” 

Now, the two cases mentioned in this 
part of the judgment, which 1 have quoted, 
namely the caseof Krishna Chandra Saha 
v. Bhairab Chandra Saha (2) and Domi Lal 
Sahu v. Roshan Dobay (3) are really of a 
different nature and do not support the 
proposition laid down therein; for in both 
those cases the mortgagor himself made the 
payment within the period of limitation 


(1) 14 OWN 74]; 9 Ind, Cas, 484; 37 C 461,110 
J 48 l 


j. 
(2) 32 O 1077; 9 O W N 868. 
(3) 33 O 1278; 11 O W N 107, 
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and the only question was whether thè 
payment made by the mortgagor wouid 
keep the mortgage alive against certain 
other persons who.had acquired a portion 
of the equity of redemption from the mort- 
gagor. Sir Francis Maclean in both these 
cases relied upon the terms of s8. 20, Limita- 
tion Act, which contemplates a payment by 
the debtor. The mortgagor was the debtor 
within the meaning of the Limitation Act. 
He was liable for the whole amount of the 
morey borrowed. 

Mr. Mukherjee has cited the decision of 
the Allahabad High Court in Collector of 
Jaunpore v. Jamna Prasad (4). There 
the mortgage had been executed by 
Muhammad Ali. On his death his pro- 
perties were inherited by his two sons 
Muhammad Hasan and Muhammad Zahur 
and four daughters as his heirs and the 
mortgage suit was instituted against all of 
them. One ofthe sons Muhammad Hasan 
had made an acknowledgment of the debt, 
The question was whether this acknowledg- 
ment kept alive the mortgage as against 
the other heirs also of Muhammad Ali. 
Rafiq and Lindsay, JJ., held that the 
acknowledgment -was only operative as 
against Muhammad Hasan but did not 
save the suit from limitation as against the 
other heirs of Muhammad Ali. I do follow 
this decision of the Allahabad High Court 
in preference to the obiter contained in the 
judgment of this Court in Sarada Chandra 
Chakravarty v, Durga Ram i De Singha (1). 

I hold accordingly that the plaintiff's 
suit is in timeso far as defendant No. l is 
concerned, but itis out of time so far as 
defendants Nos.2 and 3 are concerned. 
The suitis accordingly dismissed against 
defendants Nos. 2and 3. If any one of the 
defendants Nos. 1 and 4to 9 re-pay the 
money found due within one month from 
this date the mortgaged-properties would 
not be brought up to sale; but in default of 
payment within the said time the share of 
defendant No. 1 alone in the mortgaged . 
property will be put up tosale after the 
passing of the usual final decree, It is 
understood clearly that defendants Nos. 1 
and 410 8 are under no personal liability to 
re-pay the sum which has been decreed 
against them. The appeal is’ accordingly 
allowed in part with costs of this Court as 
also of the lower Courts to defendants Nos. 4 


to 9. Let a self-contained preliminary 
decree be drawn-up. 
N Appeal partly allowed, 


(4) 44 A 3€0; 66 Ind. Oas, 171; A I R192? AD, 37; 
20 ALJ 140;4 UP LR (A) 50, 
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RANGOON HIGH COURT 


Civil Revision Application No, 448 of 1934 
February 6, 1935 


MOSELY, J. 
N. M. L. CHETTYAR FItM—APPLIOANT 
Versus 
OFFICIAL ASSIGNEE AND ANOTHER — 
RESPONDENTS 


Civil Procedure Code (Act V of 1908), s. 73—Applica- 
tron, meaning of—Whether should be .one in accor- 
dance with law, not barred, not satisfied and 
pending. 

The words ʻapplication'in s. 73, Civil Procedure 
Oode, isnot unqualified. It means an application 
made in accordance with law, not barred by limita- 
tion, not yet satisfied and capable of being satisfied. 
It must also mean an application still subsisting 
and pending and not already disposed of, whether 
` on the merits or by default. Tiruchittambala Chetti 
v. Seshayyangar (1), and Gopal Chandra Bose v. Hari 
Mohan Dutta (4), followed. 


C. Revn. App, from an order of the 
Small Cause Court, Rangoon, dated 
August 27, 1934, 

Mr. P. S. Chari, for the Applicant. 

o S.C. Sanyal, for the Respondent 

0, 2. 


Order. —The applicant N. M. L. Chet- 
tyar firm were the decree-holders in’ Civil 
Regular No. 9233 of 1929 of the Small 
Cause Court of Rangoon where the judg- 
ment-debtors were Ram Kirit Misser and 
one. They made an application for execu- 
tion by arreston June 9, 1934, which was 
dismissed for default on June 25, 1934. 
Respondents No.2, the P. M. Ohettyar 
firm in Civil Regular No. 488 of 1928 of 
the HighCourt got adecree against the 
same judgment-debtor R, K. Misser and 
one. R. K. Misser was the decree-holder 
himself in Civil Regular No. 8321 of 1930 
of the Small Cause Cowt of Rangoon 
The -judgment-debtors were P. V. Naidu 
and one. The P. M. Chettyar firm on 
July 30, 1934, got the Small Cause Court 
to issue an . attachment by prohibitory 
order under O. XXI, r. 52, to the Regis- 
trar ofthe High Court on the sum of 
Rs. 1,777-8-0 which was lying in High 
Court Execution Case No. 86 of 1934 to the 
credit of P. V. Naidu, the judgment- 
debtor in that case. A payment order dated 
July 31, 1934,.was received by the Small 
Cause Court some time before August 
4, 1934, and was transferred on the date 
to the credit of R. K. Misserin the form 
of a deposit withthe Accountant-General. 
Then thepresent applicants the N. M. L. 
firm applied to the Small Cause Court in 
C. E. No. 7201 of 1934 in execution of 
their decree in Oivil Regular No. 9233 of 
1929 to “attach” the sum already attached 


N. M. L. CHETTYAR FIRM t. OFFIOIAL AssiGnER (RANG.) 


515 


by the respondent P. M. Chettyar firm. All 
that was necessary forthe N. M. L. firm 
to do was to apply for rateable distribu- 


tion. However that is immaterial. The 
learned 2nd Judge of the Small Causa 
Court dismissed the application on the 


the money sought to be 
attached had already been attached by 
the P. M. Chettyar firm, and that the 
“attachment” of the N. M. L. firm was too 
late. Section 73 (1), Civil Procedure Code 
reads as follows: 

“Where assets are held by a Court and more 
persons than one have before the receipt of such 
assets made application tothe Court for the execu- 
tion of decree forthe payment of money passed 
against the same judgment-debtor and have not 
obtained satisfiaction thereof, the assets after 
deducting the costs of realization shall be rateably 
distributed among all such persons.” 

It was held in Tiruchittambala Ghetti v. 
Seshayyangar (1), as long ago as 1381 by 
a Benchincluding the Chief Justice, of 
the Madras High Court on the section as 
16 formerly stood, s. 295, Civil Procedure 
Code which does not differ materially for 
the present purpose from s.73 (1) as it 
now stands, that for an applicant for exe- 
cution to be entitled to the benefit of this 
provision for rateable distribution his 
application must not only have been made 
before the assets came into the handsof the 
Court, but must also be on the file and un- 
disposed of. No reasons forthe decision 
were given. It was merely said that the 
Court so understood the wording of the 
section. This decision was followed in 
1910 by another Bench of the same Court in 
Ranganatha Tawker v, Seetharama Chetty, 
9 Ind, Oas. 820(2),Ia 1913 a Bench of the 
High Court of Calcutta in Byomkesh Chack- 
rabarty v. Hemanta Kumar (3), came to the 
Opposite conclusion again without much 
discussion and without citing any pres 
vious authority on the subject. It was 
said there that when an application for 
execution had been dismissed for none 
prosecution, the applicant was still a 
person entitled to share in rateable distri- 
bution of the assets within the meaning 
of O. XXI, r. 90, and itwas the duty of the 
Court to grant him relief on the basis of 
his right which had accrued previously, 
for there wasno suggestion that he had 
waived or abandoned his clain against 
the judgment-debtors. Another Bench of 
the same Court including Mookerjee, J 
however, came later to the 

(1) 4M. 383, 

2,5 Ind, Cas. 820; 7M L T 110, 
won Ind Oas, 8&3; A I R 1915 Oal. 16; 180 W 


ground that 


"9 


Same 


016": 


conclusion as the 
Court. Gopal Chandra Bose v, Hari 
Mohan Dutta (4), It was remarked that 
if on an application for execution it had 
been held that the decree had been satis- 
fied or was barred by limitation or if such 
application. had been dismissed and was 
not pending at the time when the assets 
were realized, (or “received” as the section 
now stands) no valid claim for rateable 
distribution could bemadeunder s. 73. 

I must respectfully agree with this 
enunciation of the law. To hold otherwise, to 
hold that an application made at any time 
prior to the receipt of the assets and not 
pendingor subsisting atthe timeof the 
receipt would entitle the application for 
execution tothe benefit of rateable dis- 
tribution would lead to the absurdity that 
a person whose application for execution 
would otherwise be time-barred under 
Art. 182, Limitation Act, could still apply 
for rateable distribution. To hold other- 
wise would be, moreover, contrary to the 
spirit and intention of s. 73, the object of 
which isto prevent unnecessary multipli- 
city of execution proceedings and to 
obviate the necessity of many decree- 
holders each separately attaching and 
selling property and, to place all decree- 
holders on the same footing instead of 
allowing one to exclude all the others 
merely because he happened to be the first 
who had attached and sold the property. 
It was not intended that a decree-holder 
should be allowed to stand by doing no- 
thing and then reap the benefit of another 
decree-holder’s superior diligence. It is 
obvious that the word “application” cannot 
be unqualified. It must mean an application 
made in accordance with law, not barred 
by limitation, not yet satisfied and capable 
of being satisfied and in my opinion it 
must also mean an application still subsist- 
ing and pending and not already disposed 
of whether on the merits or by default. 
For these reasons I consider that the order 
of the trial Court was correct and the 
applicant was not entitled to rateable 
distribution. This application in revision 
will be dismissed with costs. Advocate's 
fee.Rs. 34. 


Madras 


N. Application dismissed. 
(4) 30 Ind. Cas, 49; AIR 1916 Oal, 264; 21 O L J 624. 
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ALLAHABAD HIGH COURT 
Civil Revision No. 2 of 1935 
May 1, 1935 
KENDALL, J. 
TIRKHA — DerenpantT—APPLIOANT 
VETEUS 
GHASI RAM— PLAINTIFF —OPPOSITE Party 
Pleadings—Amendment—Subject-matter of plaint not 
within Court's jurisdiction—Court whether can grant 
amendment of plaint— Provincial Small Cause Courts 
Act (IX of 1887), s. 25—Question of jurisdiction involv- 
ed—Kquitiesin favour of opposite party—Interference 
by High Court. 

Where the Court has no jurisdiction over the sub- 
ject- matter of the plaint, it has no right to direct the 
amendment of the plaint, Consequently, where a suit 
is filed ina Court for a sum beyond its jurisdiction, 
it cannot allow amendment of the plaint reducing 
the amount claimed so as to. bring it within its 
pecuniary jurisdiction. Varada Pillai v. Thillat 
Govindaraja Pillai (1), Ramanna v. Amireddi (2) and 
Govindaraja Naicker v. Kassim Sahib (3), relied 
on. 
Where the question of jurisdiction is involved and 
itis by no means a trivial one, the High Court 
should interfere in revision, even though the equities 
may be in favour of the opposite party. 


Rev. against order of Judge, Small’ 
Causes Court, Mazaffarnagar, dated Oc- 
tober 18, 1934. 

Mr. A. P. Pandey, for the Applicant. 

Order.—This is a defendant's applica- 
tion for the revision of an order and 
decree passed by the Judge of the Small 
Cause Court of Muzaffarnagar, decreeing 
the plaintiff's suit, which was based on a 
bahikhata account which had been adjust- 
ed and a balance struck on June 24, 
1931. The suit was filed by the plaintiff 
on July 2, 1934, a date which immediately 
followed the Civil Court vacation, so that 
if everything had been in order, the suit 
would not have been barred by Jimitation 
on that date. The suit however was one 
fora sum of Rs, 552-8-0, that is to say, it 
was beyond the pecuniary jurisdiction of 
the Court. If it had been returned to the 
plaintiff then and there for presentation to 
the proper Court, and he had amended the 
plaint so as to bring it within the pecu- 
niary jurisdiction of the Court and filed it 
again on the same day, he would in fact 
have been entitled to succeed, What hap- 
pened, however, was that the suit was re- 
gistered, and it was stated in defence that 
the Court had no jurisdiction to deal with 
it. A written statement was filed on 
August 17,in which the defendant raised 
a plea that the Court had no jurisdiction 
and the plaintiff then made an application 
for au amendment of the plaint by reduc- 
ing the sum claimed to Rs. 500. This ap- 
plication was allowed on September 10, and 
the Court then proceeded to try the suit, 
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Questions of jurisdiction and limitation 
were raised by the defendant, but the 
Court has decided these in the plaintiffs 
favour by the argument that the effect 
of amending the plaint on September 10, 
1934, was to give the Oourt jurisdiction 
with retrospective effect from July 2, 1934, 
when the plaint was originally filed. It 
will be observed that this argument is cir- 
cular because the Court had no jurisdiction 
to allow the amendment of the plaint on 
September 10, 1934, until it had first pass- 
ed the order of that date by which it provid- 
ed itself with jurisdiction with effect from 
July 17, 1934. 

The law appears to be quite clear. The 
order allowing the amendment of the 
plaint was passed without jurisdiction, and 
there is some authority for holding that 
in such circumstances the order must be 
' Vacated. In Varada Pillai v. Thillai 
Govindaraja Pillai (1) and Ramanna v. 
Amireddi (2) a very similar matter has been 
dealt with. In the case before the Bench 
16 ee remarked: 

“If a Court finds that it h jurisdicti 
to say that it has joviediction 16 e e anaes 
to amend his valuation with a view to direct him to 
pay. additional court-fee and then return the 
plaint, would seem to suggest that a Court not 
having jurisdiction has got jurisdiction to do some- 


thing which is prima facie the dut : 
of the proper Court,” f y and function 


in Govindaraja Naicker v. Kassim Sahib 
(3, a similar decision was given by a 
Single Judge of the Madras High Court. 
I have not been shown any authority of 
this Court, and for the opposite party Mr. 
Shastri has only been able to point to such 
cases asthatof Karumbar Pundrapandram 
v. Audimula Ponnapandaram (4) where 
a plaintiff to whom a plaint was returned 
for a proper valuation altered the valuation 
as directed and struck out some of the 
property in order to bring the suit, within 
jurisdiction of the Court, and it was held 
that there was nothing illegal in the 
amendment and that it was competent 
to the Court to accept such amended 
plaint. There is no doubt that the plaintiff 
has a right to amend his plaint when it has 
been returned to him by the Court. But the 
question here is whether a Court has any 
right to direct the amendment of plaint 


(1; 129 Ind. Cas, 254; AT R 1931 Mad. &: 

aie a Ind, Tul, (1931) Mad TA E 
( 3 Ind, Cas. 826; A I R 1931 : 

83 Mac si AA Mad 67; Ind. Rul. 
: “Ind, Cas 442: A I R 1998 M : 

W 291; 54 ML 1409: I L T 40 Mad ra poate 


(4) 33 M 262; 3 Ind, Oas, 725;6 M L T 348. 
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when it has no jurisdiction over the subject- 
matter of the plaint. 

If it could be held that the order passed 
by the Court on September 10, 1934, was not 
an order to amend the plaint, but an order 
directing the plaint to be returned to the 
plaintiff, that might possibly have been 
allowed, but the result would have been 
that the plaint after amendment would 
take its date from the date when the 
plaintiff presented it after amendment, and 
not from the date on which it was origin- 
ally filed in a Court which had no juris- 
diction to accept it. 

The only argument on behalf of the op- 
posite party which has impressed me 
at all is that there are equities in favour 
of the plaintiff opposite party and that the 
High Court will not always interfere in 
revision under s. 25, Small Oause 
Courts Act, merely on the ground that the 
trial Court has made some technical error 
or may even have violated some provision 


of the Limitation Act. The question 
here is not only one of limitation, 
but of jurisdiction and it is by 


no means a trivial one. To refuse to allow 
the application would be to lay down 
by implication at any rate an extremely 
dangerous and illegal rule of procedure, I, 
therefore, allow the application for the 
reasons given and direct that the decree 
and order of the trial Court be set aside 
and the plaintiffs suit be dismissed with 
costs in both Courts. Mr. Shastri has asked 
that the plaint may be returned to the 
trial Court, which may return it to the 
plaintiff for presentation to the proper 
Court, and this may be done. 
N. Application allowed. 





PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Revision Application No. 353 of 1934 
April 17, 1935 
ALMOND, A.J. C. 
BUDHU RAM AND ANOTAER— JUDGMENT- 
DisToRS—A PPELLANTS 
versus 
MUSHTAQ SHAH SINGH—Dkzorzz- 
HoLDER RESPONDENT 
Limitation Act (IX of 1908), Sch. I, Art. 182, cl, 
(2), (5), 181 — Application for execution — Article 
applicable—Appeal from decree—Time when begins to 
run—Decree dependent on payment of money by 
decree-holder—Hxecution application, whether step-in- 
aid even though money not deposited. 
An application for execution of a decree is governed 
by Art, 18’, Limitation Act and not by Art. 181, Syed 
Hussain v. Raja Gopala Mudaliar (10), followed, 
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Sri Narayan Tewari v. Brij Narain Rai (11), not 
followed, _ 

The plain meaning of cl.2 of Art. 182, Limitation 
Act, is that the time for execution runs from the 
final order of the Appellate Court, whether that be an 
order for dismissal in default of prosecution or an 
order passed in the appeal on merits. 

[Case-law referred to.] 

aAnapplication for execution of a decree dependent 
on the payment by the decree-holder of asum of 
money is‘an application for execution made in 
accordance with law even though the money had not 
been deposited. Syed Hussain v. Raja Gopala 
Mudaliar (10), followed. 

[Case-law referred to.] 


Mr. Raja Singh, for the Appellants. 

Messrs. Chela Ram and Peary Lal, for the 
Respondent. 

Order.—The facts of this case are as 
follows: Mushtaq Shah Singh mortgaged 
‘some property to Budhu Ram and one 
other for Rs. 2C0 and brought a suit for re- 
demption. The mortgagees claimed certain 
improvementsbefore}redemption was allowed 
andon February 7, 1930, a decree was passed 
in the Court of the Divisional Judge allowing 
redemption on payment of Rs. 200 mortgage 
money and Rs. 1,059-10-0 on account of 
improvements and no period was fixed with- 
in which the sum was to be paid. Mushtaq 
Shah Singh appealed to this Court and his 
appeal was dismissed in default on Aug- 
ust 15, 1930. On June 22, 1933, after several 
other applications had been made by both 
parties in the Executing Court, Mushtaq 
Shah Singh applied for possession on pay- 
ment of the sum decreed against him. The 
application was dismissed on July 15, 1933, 
as the decree-holder was absent and the 
mortgage money was not deposited. A 
second application was made on Febru- 
ary 10, 1934, and the money decreed was 
deposited in the treasury on March 12, 1934. 
The mortgagees objected to the execution 
on the ground that it was time-barred. 
Their application was rejected by the Exe- 
cuting Court and also by the Appellate 
Court and they have presented an applica- 
tion for revision of the orders of the Courts 
below. 

Three points are taken up by learned 
Counsel for the petitioners. The first is 
that limitation for the first application ran 
from the decree of the Divisional ‘Judge 
dated February 7, 1930, and not from the 
order of this Court dated August 15, 1930. 
The second point taken isthat evenif the 
order of this Court be taken as a starting 
point for limitation, the application of 
June 22, 1933, was not a step-in-aid of exe- 
cution in view of the fact that the money 
which was to be paid by the decree-holder 
was not deposited by him. The third point 
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is that Art. 182 does not apply to the casé 
but Art. 181. The two principal cases which 
bear directly on the first point and which 
are relied upon by learned Counsel for 
petitioners are Ram Adhin v. Ram Lot 


.47 Ind. Cas. 125 (1), which was considered 


by the Oourts below and Hirday Nar- 
ayan Singh v. Maheshwari Prasad Singh 
(2), which does not appear to have been 
cited before them. The authority of Ram 
Adhin v, Ram Lot 47 Ind. Cas. 125 (1), was 
rejected by the lower Courts as being a 
single ruling opposed to the mass of au- 
thority referred to in Mitra’s Law of Limi- 
tation. Hirday Narayan Singh v. Mahesh- 
wart Prasad Singh (2), is certainly Jn 
support of the proposition put forward ty 
learned Counsel for petitioners but that was 
a case in which the dismissal for default 
took place in the Privy Council to which 
special rules appear to have been applic- 
able. Another case of the same High Court 
was referred in the course of that judgment, 
namely Ragho Prasad Singh v. 
Jadunandan Prasad Singh 59 Ind, Cas. 
896 (3), in which it was held that 
a dismissal for default in the High Court 
was the starting time of limitation in exe- 
cution of a decree. In my opinion the plain 
meaning of cl. 2 of Art. 182, Limitation Act 
is that the time for execution runs from the 
final order of the Appellate Court, whether 
that be an order for dismissal in default of 
prosecution or an order passed on the appeal 
on merits. I therefore, hold that time began 
to run from the order of this Court dated 
August 15, 1980, and the first application 
for execution was, therefore, within time. 
As regards the second point learned Coun- 
sel for the petitioners relied on Ajudhia 


Singh v. Drigpal Singh 10 Ind. Cas, 
187 (4), and Dada v. Ganpatrao (5). 
Those cases are, however, distinguish- 


able from the fact that no application for 
execution was made within three years of 
ihe date of the decree and as regards the 
three other cases cited by learned Counsel, 
namely Sriram v. Majiduddin (6), Ram- 
krishna Kadirvelusami v. Eastern Develop- 
ment Corporation Ltd., London 43 
Ind. Cas. 537 (7), and Durgaprasad 
(1) 47 Ind. Oas. 125; A I R 1918 Oudh 446;5 0 L J. 
2 


(2) 11 Pat 477; 139 Ind: Cas. 198; A I R 1932 Pat. 
251: Ind. Rul. (1932) Pat 217. 

(3) 59 Ind. Cas. 896; A IR 1921 Pat 6; 6P LJ 27; 
2 P LT 2a; (1921) Pat. 34. 

(4)14 O 0100; 10 Ind. Oas 187. 

(5) 26 NL R353; 130 Ind. Oas, 148; AIR 1932 
Nag 54; Ind. Rul. (1931) Nag. 52. 

(6) 98 P R1901. 

(7) 43 Ind, Cas, 537; A I R 1918 Mad 396. 


1985 
Sahu v. Powdharo Kuer (8), the facts - 
appear to me to be entirely differ- 


-ent from the facts of the present case. 
Learned Counsel for the respondents relies 


on a Madras case reported as An- 
. namalai Chettiar v. Rajappier 109 
Ind. Cas. 829 (9). That is a very 


brief judgment, but it refers to an earlier 
ruling of the same High Court reported as 
Syed Hussain v. Raja Gopala Mudaliar 
(10), and in that case it was held that an 
application for execution of a decree de- 
pendent. on the payment by the decree- 
holder of a sum of money was an applica- 
tion for execution made in accordance with 
law even though the money had not been 
deposited. I follow that ruling and find 
that the application cf 1933 was a step-in- 
ald and brings the present application 
within the period of limitation. 

As regards the last contention of learned 
Counsel for the petitioner he relies on Sri 
Narain Tewari v. Brij Narain Rai (11), 
which certainly supports his view. In the 
case, however, to which I have already re- 
ferred, namely Syed Hussain v. Raja 
Gopala Mudalier (10), Art. 179 which now 
corresponds to Art. 182 was applied and it 
appears to me that the present application 
is for the execution of a decree and, there- 
fore, Art. 182 applies and not Art. 181. For 
these reasons I agree with the findings of 
the lower Courts on the merits. I have not 
dealt with the question as to whether a 
revision application could be entertained on 
the ground that an important question of 
law as contemplated by s. 34 of the N.-W. 
F. Province Courts Regulation is involved, 
for both parties admit that there are deci- 
sions of this Court on the point but neither 
of them has cited any such case. I dismiss 
this application with costs. Pleader’s fee 


Rs. 20. 
D. Application dismissed. 


(8) 10 Pat. 183; 131 Ind. Oas. 815; A I R 1931 Pat 
274; Ind. Rul. (1931) Pat 255. 

(9) 109 Ind. Cas. 829. 

(10) 30 M 28, 

(11) 181 Ind. Oas. 559; A I R 1931 All 326; 
ALJ 319; Ind, Rul. (1931) All. 399. 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 751 of 1933 
April 23, 19385 
Gane; Nata,J. 

HANUMAN PRASAD AND ANOTHER 
— PLAINTINFS— APPELLANTS 
Versus 
MENDWA AND OTHERS — DEFENDANTS 
— RESPONDENTS 
Riparian rights—Right of each proprietor to use 

water flowing past his land, equally with others. 
Every riparian proprietor has a natural right to 
use the water ofa stream which flows, past his land 
equally with other proprietors, to have the water 
come to him undiminished in flow, quantity and 
quality and unaffected in temperature, and to go 
from him without obstruction, Wright v. Howard 


(1), relied on. 

Where the plaintiffs’ natural right has been inter- 
fered with by theacts done by the defendants in 
raising their dam and sluices and damages had been 
caused to the working of the plaintiffs’ machines 
and the defendants have raised their dam and sluices 
only recently and have not acquired any prescriptive 
right to continue to do so, plaintiffs suit for damages 
and injunction must be allowed., 


S.C. A. from the decision of the Additional 
Sub-Judge, Banda, dated April 25, 1933, 


Mr. S. S. Shastry, for the Appellants. 
Mr. Domodar Das, for the Respondents. 


Judgment.—This is a plaintiffs’ appeal 
and arises out of a suit brought by them 
against the defendants-respondents to 
claim Rs. 609 damages for an injunction 
restraining the defendants from ever rais- 
ing their dam and sluices tosuch an ex- 
tent that the level of water under the 
plaintiff's hydro flour mills may become 
less than eleven inches from the last 
stair of the ghat and to order the defend- 
ants to lower down their dam and 
sluices. The plaintifis’ case was that they 
are the zamindars of Mahal Sarju Prasad, 
village Kapseti, through which the river 
Paisuni flows. They have had their water 
mills on the bank for the last 20 years 
which are worked by the stream. The 
defendants have also got their mills in 
village Bankat, two miles down on the 
bank of the same river. [n September 
1929, the defendants raised their dam and 
sluices thereby sending back the water 
and causing obstruction to the working 
of the plaintiffs’ mills. The water had 
accumulated under the plaintiffs’ hydro 
flour mills to the extent of one foot and 
seven inches over and above the ordinary 
level and consequently out of the plaint- 
ifts’ five mills only one worked in Novem- 
ber 1929 and since April 1930 only three 
have been working: ‘The water used to 
flow formerly 11 inches lower under the 


b 


ay” 


‘last step of the ghat. The defendants con- 
tended that the plaintiffs’ mills bad been 
working for the last 15 or 16 years, that 
the plaintiffs had not acquired any right 
of easement that the defendants had not 
done any act by which any damage might 
have been caused tothe plaintiffs and that 
the land under the plaintiffs’ mills had 
depressed. Both the Courts below have 
found on documentary and oral evidence 
that the defendants had raised their dam 
and sluices. Mr. Chandra Mohan Nath 
Raina, Tehsildar, Mr. Maula Bakhsh 
Engineer, and Bhagwan Saroop, Overseer, 
were produced. Their evidence showed that 
on account of their dam by the defend- 
ants, water accumulated at the causeway. 
The Munsif also inspected the locality 
and he came to the conclusion that the 
defendants’ dam as well as sluices had 
been recently raised. The learned Addi- 
tional Subordinate Judge agreed with the 
finding of the learned Munsitf. 

Tt was also found by both the Courts 
below that an account of the accumula- 
tion of water near the blades of the 
plaintiffs’ mills, the mills did not work 
properly. On the evidence of Moti Ram, 
Engineer, Irrigation Department, the 
lower Court found that on account of the 
raising of the dam by the defendants, the 
water level of the stream near the plaint- 
iffs’ mills became higher than the natural 
level. The learned Additional Subordinate 
Judge has remarked : 


“The above remarks clearly show that if the 
defendants be allowed to work their mills with the 
raised dam and sluices, the machinery of the 


_plaintifie’ mill would not work efficiently. It is, 


therefore, proved to my satisfaction that obstruc- 
tion is caused to plaintifis’ mill on account of rais- 
ing of the defendants’ dam.” 

The trial Court had decreed the plaint- 
iffs’ suit and awarded Rs. 164 damages 
also. The learned Additional Subordinate 
Judge on appeal dismissed the suit on 
the finding that the plaintifis wanted to 
divert the water of a natural stream for 
the purpose of working five mills for which 
the plaintiffs had no natural right. He was 
of the opinion that the plaintiffs had no 
natural right to dam up the. river and 
to divert the flow of the water for the 
working of the mills. As would appear 
from the plan prepared by the engineer, 
the hydro flour mills of the plaintiffs are 
situated inside the natural stream and the 
water level is affected there by the raising 
on the defendants’ dam and sluices. There 
is no artificial channel apart from the 
natural stream. Every riparian proprietor 
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has a natural right to use the water of 
a stream which flows past his land equally 
with other proprietors to have the water 
come to him undiminished in flow, quantity 
and quality and unaffected in tempera- 
ture, and to go from him without obstruc- 
tion, The law on the subject has been 
laid down in Wright v. Howard (1), at 
p. 99*. 

“The law on this subject is extremely simple 
and clear. Prima facie, every proprietor of land on 
the banks of a river is entitled to that moiety of 
the soil of the river which adjoins to his land ; 
and the legal expression is, that each is entitled to 
the soil of the river usque filum aquae. Of the 
water itself, there is noseparate Ownership; being a 
moving and passing body, therecan be no property 
in it, But each proprietor of land of the banks 
has a right to use it; consequently, all the pro- 
prietors have an equal right; and, therefore, no 
one of them can’ make such a use of it, as will 
prevent any of the others from having an equal 
use of the stream, when it reaches them, Every 
proprietor may divert the water for the purpose, 
for example, of turning a mill; but then, he must 
carry the water back into the stream, so that the 
other proprietors may in their turn have the bene- 
fit of it. His use of the stream must not interfere 
with the equal common right of his neighbours ; 
he must not injure either those whose lands lie 
below him on the banks of the river, or those 
whose lands lie above him. Injury may be dona 
to the proprietors below him, by diminishing the 
quantity of water which descends to him: it may 
be done to those above him, by turning the water 
upon them, so as to overflow their lands, or to 
disturb any of the operations in which they may 
have occasion to use the water as for example by 
diminishing the extent of its fall.” 

The plaintiffs are claiming nothing but 
a natural right. The concurrent findings 
of both the Courts below, as stated above, 
will show that the plaintiffs’ natural right 
has been interferred with by the acts 
done by the defendants in raising their 
dam and sluices and damages had been 
caused to the working of the plaintiffs’ 
machines. As already stated and found 
by the lower Appellate Court, the defend- 
ants have raised their dam and sluices 
only recently and have not acquired any 
prescriptive right to continue to do so. It 
is ordered that the appeal be allowed with 
costs, the decree of the lower Court be set 
aside, and the decree of the trial Court be 
restored. A cross-objections was filed by 
the respondents as regards costs, As the 
appeal has been allowed, the respondents 
are not entitled to any costs. Their cross- 
objection is dismissed with costs. Per- 
mission for Letters Patent Appeal is grante 
ed. 

N. Appeal allowed. 
y (1823) 1 L J (o0. s.) Oh, 94; 1 Sm. & St. 190; 24 R 

9. . 


*Pago of (1823) L L. J. (©. 8.) Oh—|Hdl. 
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LAHORE HIGH COURT 

Miscellaneous First Civil Appeal No. 261 

of 1935 

July 4, 1935 
Jat LAL AND SALE, Jd. 
SUNDAR DAS— DEFENDANT— JUDGMENT- 
DEBTOR— ÅPPELLANT 

Versus 
BISHAN DAS AND 0OTHERS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s.47—Dis- 
pute confined to representatives of one party to ap- 
plication in execution— Other parties having no further 
interest and decree-holder having obtained satisfaction 
— S. 47, tf applies — Order in such dispute—A ppeal- 
ability of. 

Section 47, Oivil Procedure Code, is not applicable 
toa dispute confined to the representatives of one 
party to an application in execution, when the other 
parties have no further interest, and the decree- 
holder has obtained satisfaction of his decree. An 
order passed insuch a dispute is not appealable. 
Venubat ‘Guracharya vw. Damodar Vyasrao (3), 
Muhammad Abdul Matin v. Bibi Hamidan (4) and 
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Chanan Shahv. Sardar Khan (5}, relied on. Abdu 
Sattar v. Chi Doe Rhi(2),referred to. Prosunn 
Kumar Sanyal v. Kali Das Sanyal (1), explain- 
d 


ed. 

Misc. F. ©. A. from the order 
of the Senior Subordinate Judge, Rawal- 
pindi, dated October 6, 1934. 

Mr. S.N. Balt, for the Appellant. 

Lala Kanwar Sain, R. B., for the 
Respondents. 

Sale, J.—This first appeal arises out of 
a dispute between the two brothers, Sundar 
Das and Bishan Das in their capacity as 
representatives of their deceased father 
Jowahar Mal, a judgment-debtor, against 
whom Hari Chand had applied as decree- 
holder to execute a decree in a suit for 
possession by partition of certain property. 

The following pedigree table will illus- 
trate the material facts of this case :— 


SAWAN MAL 
ag a 
| | 
Jowahar Mal, Hari Chand, Jai Ram Mani Ram 
(defendant No. 1) (plaintiff) | | 
judgment-debtor decree-holder Sant Ram, Hardit Mal, 


Sundar Das, 
(appellant.) 


On the July 9, 1932, Haii Chand sued 
-for possession by partition of certain pro- 
perty Jeft by Hardit Mal deceased 
impleading as defendants Jowahar Mal 
and Sant Ram. On the October 19, 1932, 
Sundar Das and Bishan Das, the sons of 
Jowahar Mal, purporting to act as agents 
of Jowahar Mal admitted’ the claim, but 
Sant Ram, the other defendant, objected 
to this plea on the ground that Jowahar 
Mal was of unsound mind. Thereupon 
Hari Chand, the plaintiff, applied for the 
appointment of a guardian ad litem for 
-Jowahar Mal. Sundar Das, son of Jowahar 
Mal), was at first appointed, but was re- 
moved: and later the other son Bishan 
Das was appointed by the Court on Nov- 
ember . 20, 1932, guardian ad litem for 
Jowahar Mal. On January 8, 1934, a 
preliminary decree for partition was passed 
on a compromise between the parties, fol- 
lowed by a final decree on February 26, 
1934. A condition ‘of the final decree was 
that Hari Chand was allowed possession 
of certain property subject to his paying 
Rs. 2,333-5-4 to Jowahar Mal, defendant ; 
and on March 1, 1934, Hari Ohand de- 


(defendant No. 2) 
judgment-debtor, 


| 


(died 1926.) 


Bishan Das, 
(respondent.) 


posited this money in Court for eave 
to Jowahar Mal. On March 15, 1934 
Jowahar Mal died. On March 23, 1934, 
Hari Chand applied in execution to 
bring on the record the names of Sundar 
Das and Bishan Das as the legal representa- 
tives of Jowahar Mal. Notice was then 
issued by the Court, in reply to which 
it became apparent that there was a con- 
troversy between Sundar Das and Bishan 
Das not as to the rights of Hari Chand 
in the matter of the execution of the 
decree, but as to their respective shares 
of the money deposited by Hari Chand 
in the name of Jowahar Mal, their de- 
ceased father. No order was passed by 
the lower Court on the question of bring- 
ing the names of Sundar Das and Bishan 
Das on the record as the legal representa- 
tives of the deceased Jowahar Mal. But 
on the June 1, 1934, the Court ordered 
that Hari Chand be allowed the amount 
of costs due to him out of the amount 
deposited in Court confirmed Hari Chand in 
possession and ordered the execution ap- 
plication to be consigned to the record room 
as fully satisfied. It is true that in this order 
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the Senior Subordinate Judge mentions 
that Bishan Das and Sundar Das “have 
been brought upon the record as legal 
representatives of Jowahar Mal, deceased”, 
but there is no trace in the record of any 
such order having been passed and before 
us Counsel agree that this observation was 
made under a misconception, the real 
facts being that no order had been actual- 
ly passed bringing on record the names 
of any persons as legal representatives 
of Jowahar Mal. 

By the same order, the Senior Subordinate 
Judge, referring to the dispute between 
‘Sundar Das and Bishan Das, sons of 
Jowahar Mal regarding the money 
deposited in Court for Jowahar Mal, held 
that it was not necessary for him in the pre- 
sent execution application to give any deci- 
sion on their respective claims. He, there- 
fore, refused to decide the question leaving 
the disputants to pursue their remedy 
by separate suit. 

No appeal was filed against this order, 
but later, on an application by Bishan 
Das, the Senior Subordinate Judge passed 
a supplementary order dated the Octo- 
ber 6, 1934, in the following terms: 

“Bishan Das and Sundar Das, sons of Jowahar Mal, 
are present. Both of them are equally entitled to 
the money deposited. Hence, one-half of the amount 
deposited be given to the petitioner”. 

Both brothers, it appears, withdrew the 
half share to which they became entitled 
by this order. Sundar Das then preferred 
an appeal to this Court objecting to the 
decision of the lower Court that Bishen 
Das was entitled to a half share of the 
money deposited, on the ground that it 
was passed summarily ‘without taking 
into consideration the objections made by 
Sundar Das. 


The case first came before a Single Judge, 


. before whom a preliminary objection was 


taken on behalf of Bishan Das that the 
order passed by the lower Court was not 
appealable because if did not fall within 
the purview of s.47 of the Civil Procedure 


- Code. The point urged before the Single 


Bench on behalf of the respondent was 
that the dispute between Sundar Das and 
Bishan Das in their capacity as repre- 
sentatives of Jowahar Mal, judgment-debtor, 
was not a question arising between the 
. parties to the suit and relating to the 
execution, discharge or satisfaction of the 
decree. The learned Judge noticed a 
conflict of authorities on the question as to 
the applicability of s. 47, Civil Procedure 
Code, in these circumstances. He was 
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inclined to hold the view that s. 47, Civil 
Procedure Code, does apply and that an 
appeal is, therefore, competent, but in 
view of the importance of the question 
involved, he recommended that the case 
should be referred for decision to a Division 
Bench. 

Mr. S. N. Bali on behalf of the appel- 
lant has argued before us two alternative 
positions. He contends in the first place 
that the case is governed by cl. (3) of 
s, 47, Civil Procedure Code, and that an 
appeal is, therefore, competent. He com- 
plains that the Senior Subordinate Judge 
in summarily awarding a half share of 
the money in deposit to Bishan Das, has 
ignored the objections of Sundar Das and 
he pleads that the case should be returned 
to the lower Court for further investi- 
gation under s. 47, Civil Procedure Code. 
In the alternative he urges that if s. 47, 
Civil Procedure Code, be held to have no 
application and his appeal be, therefore, 
held incompetent, it should be entertained 
as an application in revision against the 
order of the Senior Subordinate Judge 
awarding a half share to Bishan Dae. He 
contends that this order was without juris- 
diction, because the Senior Subordinate 
Judge.had finally disposed of the case by 
his order dated June 1, 1934, in which he 
declined to adjudicate on the rival claims 
but left the parties to pursue their remedy 
by separate suit. Mr. Bali asks us in 
revision to set aside the second order of 
October 6, 1934, and restore the original 
order of June }, 1934. 

Mr. Kanwar Sain on behalf of the res- 
pondent Bishan Das urges that s. 47, Civil 
Procedure Code, has no application be- 
cause a dispute between the legal repre- 
sentatives of a deceased judgment-debtor 
does not amount toa question between the 
parties to the suit and relating to the 
execution, discharge or satisfaction of the 
decree. He points ont that the decree- 
holder having deposited in Court the money 
for which he was liable, and in conse- 
quence having been allowed to retain 
possession of the property awarded to him 
in the partition decree, had no further 
interest inthe matter of the execution, 
discharge orsatisfaction ofthe decree. The 
remaining contest between Sundar Das 
and Bishan Das as the sons of Jowahar Mal, 
judgment-debtor, is not—he urges—a 
question arising between the parties to 
the suit and cannot, therefore, be deter- 
mined under s, 47, Civil Procedure Code. 
The order passed by the lower Court, he 
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contends, is a mere administrative order 
which is not appealable. 

There is nothing on the record to show 
the precise provision of the Civil Procedure 
Code, under which the lower Court pur- 
ported to acb in passing the material 
orders in this case. Ali that appears is that 
on June 1, 1934, on an application made 
by Hari Chand for execution of his decree, 
-the Senior Subordinate Judge passed an 
order in full satisfaction of the decree, as 
a result of which the execution application 
was filed as satisfied. The decree-holder 
Hari Ohand has accepted this order and 
it is clear that so far as the decree-holder 
is concerned, no question is outstanding 
between the parties to the suit relating to 
the execution, discharge or satisfaction 
of his decree. The dispute outstanding is 
between the so-called representatives of 
the deceased judgment-debtor, for whom 
the decree-holder had deposited certain 
money in consideration of retaining posses- 
sion of part of the disputed property. In 
passing this order, the lower Court refused 
to go into the dispute between the so- 
called representatives, for reasons not 
clearly specified, but presumably because 
it considered that it had no jurisdiction 
to doso. For reasons which will appear 
later in this judgment, I am of opinion 
that the lower Court rightly refused to 
adjudicate on this dispute, because, ia 
fact, it had no jurisdiction, since s. 47, 
Civil Procedure Code, is not applicable, 

The only criticism that can be directed 
to the lower Court's order of June 1, 1934, 
is the apparent incorrect assumption that 
Bishan Das and Sundar Das had been 
brought on the record as legal represent- 
atives of Jowahar. Mal, deceased. No 
such actual order seems to have been 
passed: butitis to be noted that Bishan 
Das and Sundar Das were both present 
in Court on June l}, and according to 
the Senior Subordinate Judge's order 
which in this particular has not been 
questioned, expressed as sons of Jowahar 
Mal, no objection to Hari Chand, the 
decree-holder, being granted what was 
claimed by him. 

No doubt at that stage, the question for 
decision by the Senior Subordinate Judge, 
being an application bythe decree-holder 
for the execution of his decree, s. 47, Civil 
Procedure Code, did apply, and under 
el. (3), of s. 47, the Court was bound to 
appoint a representative of the deceased 
judgment-debtor. A notice had issued 
for this purpose and the order passed on 
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the decree-holder’s application assumed 
that such a representative had been ap- 
pointed in the persons vf Bishan Das and 
Sundar Das who accepted the status of 
joint representatives. It is clear, therefore, 
that in effect the requirements of cl. (3), 
of 8. 47, had been observed. But on 
Hari Ohand's application for execution 
being thereafter consigned to the record 
room as fully satisfied, s. 47, ceased to 
have any further application, since there 
was no further question outstanding bet- 
ween the parties relating to the execution, 
discharge or satisfaction of Hari Chand’s 
deeree. Hari Chand and the surviving 
judgment-debtor had no further interest 
inthe decree. It was three months later, 
on July 9, 1934, that Bishan Das applied 
for a half share of the money deposited in 
the name of his deceased father and 
secured the order of the Court dated Octo- 
ber 6, 1934, to which Sundar Das has 
now taken exception, 

In support of his contention, that the 
order of the Senior Subordinate Judge is 
appealable, Mr. S. N. Bali cited a Privy 
Council authority, Prosunno Kumar Sanyal 
v. Kali Das Sanyal (1), This authority 
does not, however, support his contention. 
The relevant question then before their 
Lordships was whether in a case admittedly 
relating to the execution, discharge or 
satisfaction of the decree, an auction-pur- 
chaser could be deemed to be a party to 
the suit for purposes of s. 244 (now s. 47), 
Civil Procedure Code. Their Lordships 
expressed the view that the provisions of 
this section should not be narrowly con- 
strued and the mere fact that an auction- 
purchaser was not strictly a party to the 
suit, but was nevertheless interested in 
the result, should not be held to be a 
bar to the application of the section. 
Clearly, this is not an authority for the 
application of 5.47, Civil Procedure Ocde, 
to ths facts of the present case, however 
wide a construction may be placed on the 
provisions of the section. Other authorities 
have been cited in support of the view 
that the Court is bound to decide under 
s. 47, Civil Procedure Code, the question 
of who are the representatives of the 
parties tothe suit. This contention is 
self-evident from the provisions of cl. (3) 
of s. 47, Civil Procedure Code, but the 
wording of cl.{3) which limits ils appli- 
cation “for the purposes of this section”, 
makes it clear thatthe Court is only to 
go intothe question of representation for 

(1) 19 O 683; 19 TA 168; 6 Sar. 209 (P O). 
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the purposes of deciding a question aris- 
ing between the parties to the suit and 
relating to the execution, discharge or 
satisfaction of the decree. In other words, 
sub-s.3 of 5.47 is ancillary to sub-sa. 1 
and cannot be invoked unless the case is 
governed by sub-s. 1. 

It was also argued by Mr. Bali that the 
provisions of s.47, Civil Procedure Code, 
should not be confined to the case of 
parties who are arrayed against each 
other. In view of the wide construction 


which, according to their Lordships of 
the Privy Council, should be placed 
on the provisions of s, 47, I would 


accept this argument tothe extent of hold- 
ing that the expression “parties to the suit” 
contemplated by sub-s. 1 of s. 47, Oivil 
Procedure Code, should not be restricted to 
parties ranged against each other on oppo- 
site side. Forexample, if A sues B and C 
for possession by partition and in execution 
of a decree obtained by A against B and 
C, a question relating to the execution, dis- 
' charge or satisfaction of the decree arises 
as between B and C, I would hold thats. 47 
is applicable and the question must be 
determined by the Oourt executing the 
decree. This view is in accordance with 
Abdul Sattar v. Chi Doe Rhi (2) which re- 
lated toa case between parties ranged on 
the same side—an authority with which the 
learned referring Judge expressed himself 
in agreement. 

But this finding does not help Mr. Bali's 
client in thecircumstances of the present 
case. Here we are not dealing witha dis- 
pute between two parties ranged on the 
same side, but between two persons, both 
claiming to derive status from one party 
deceased. Moreover, since the decree is 
qua the decree-holders and surviving judg- 
ment-debtor fully satisfied, no question is 
outstanding relating tothe execution, dis- 
charge or satisfaction of the decree. Such 
‘a case cannot, in my opinion, fall within 
the purview ofs. 47, Civil Procedure Code, 
without unduly distorting the plain mean- 
ing of that section. 

The realissue now under consideration 
has been fully discussed in Venubai Gura- 
charya v. Dumodar Viyasrao (3) a Letters 
Patent Appeal of the Bombay High Court 
decided in 1938. This was an appeal aris- 
ing out of exezutionof a mortgage decree 
in which there was a contest between the 


(2)4 R 418; 99 Ind. Oas. 418; A IR 1927 Rang. 
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(3) 57 B 641; 146 Ind. Cas. 336; A IR 1933 Rang. 
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rival representatives of the deceased mort- 
gagor to recover certain sum of money to 
which the mortgagor was entitled under the 
terms of the decree. In this case, the Sub- 
ordidate Judge, during the pendency of the 
execution proceedings, decided as between 
the rival representatives purporting to act 
under the provisions of O. XXII, r. 5, 
Civil Procedure Oode. It was common 
ground during the course of the appellate 
proceedings (asindeed is conceded before 
us), that O. XXII would have no application 
tosuch a case because that order is not. 
applicable to execution proceedings. The 
Single Judge before whom the appeal 
first came took the view that the section 
applicable was cl. (3) ofs, 47, Civil Proce- 
dure Code, and that theorder of the lower 
Court was, therefore, appealable. It was, 
however, held by the Division Bench in 
Letters Patent Appeal that sub-s. 3 of s. 47, 
Civil Procedure Code, must be read as 
ancillary to sub-s.1 and only comes into 
operation where there is a question arising 
between the parties tothe suit relating to 
the execution, discharge or satisfaction of 
the decree andthat it does not apply to a 
casein which the question is between the 
rival representatives of one party, the other 
party having throughout disclaimed any 
interest inthe question. The cage against 
the applicability of s. 47, is even stronger 
in the circumstances of the present case, 
because the contest between the rival repre- 
sentatives of the deceased judgment-debtor 
is,as is shown by their conduct during 
execution proceedings, and by the applica- 
tion of Bishan Das dated July 9, 1934, 
made after Hari Ohand's execution applica- 
tion had been dismissed fully satisfied, 
entirely separate from any question con- 
nected with the execution, discharge or 
satisfaction of Hari Chand’s decree. It is 
true that the amount deposited in the 
nameof Jowahar Mal was still lying in 
the Court, but the contest as to the title to. 
withdraw this decree lay solely between 
the two sons of Jowahar Mal, no other 
parties to the suit having any further in- 
terest in the matter, 

It was also held in Muhammad Abdul 
Matin v Bibt Hamidan (4) a Letters Patent 
Appeal, that a dispute between two persons 
who are the legal representatives of the 
same party is not a question between parties 
for the purposes of s. 47, Oivil Procedure 
Code. The view was expressed that such 
a dispute should besettled by a regular suit 


(4) A IR 1932 Pat,329; 140 Ind, Oas, 97 (1), 


1935 
not by way of application for execu- 
ion. 

These decisicns have been followed in a 
Single Bench decision of this Oourt— 
Chanan Shah v. Sardar Khan (5)—in which 
reliance was placed amongst others on 
Venubat Guracharya v, Damodar Viyasrao 
(3) the authority already cited. 

The weight of authority, therefore, sup- 
ports the view taken in this judgment that 
s, 47, Civil Prccedure Code, is not applica- 
ble toa dispute confined to the representa- 
tives of one party to an application in exe- 
cution, when the other parties have no 
further interest, and the decree-holder has 
obtained satisfaction of his decree. 

I would hold, therefore, that the order of 
the lower Court is not appealable and that 
oa appeal must be dismissed as incompet- 
ent. 

The alternative position taken by Mr. 
Bali on behalf of bis client is that his 
appeal should be treated as a revision and 
that in exercise of our revisicnal juriedic- 
tion, we should vacate the last order passed 
by the Senior Subordinate Judge dated 
October ë, 1884, holding that the two 
brothers are equally entitled to the money 
deposited onthe ground that it was passed 
without jurisdiction, the matter having 
been concluded by his previous order of 
June 1, 1934. While expressing the view 
that the Senior Sutordinale Judge would 
have been better advised to have adhered 
to his order of June 1 and left the parties 
to pursue their 1emedy by separate suit, I 
am of opinion that no such injustice has 
been occasioned by the subsequent order of 
October 6, 1934, as would justify our inter- 
ference on the Ievision side. Although 
Sundar Das has now challenged this order, 
itis to be noted that he has withdrawn 
the half share of the money to which the 
lower Court has held him entitled. The 
position, therefore, is that both brothers 
have taken their half share of the money 
deposited in the name of their deceased 
father; and since Bishan Das did, for 
eighteen months, from November 20, 1932 
until February 26,1934, when the fnal 
decree was passed, act as the guardian ad 
litem of his father and must, therefore, have 
incurred considerable expense in conduct- 
ing this litigation, I see no reason to compel 
him to restore in revision the half share 
to which his claim has been summarily up- 
held by the lower Court merely because the 
other brother, Sundar Das, has questioned 


(5) A I R 1935 Lah. 384; 157 Ind. Oas, 73: 
145; 8 R L 17, É ied i 
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his title. This summary decision will not 
bar a separate suit. 

I would, therefore, dismiss the appeal 
with costs and I would decline to interfere 
in revision. 

Jai Lal, J.—I agree. 

N. Appeal dismissed. 


———— Kemang 


_ ALLAHABAD HIGH COURT 
Civil Revision Application No.4 of 1935 
May 2, 1939 
KENDALL, J. 
GOPI NATH—P.aintirF— APPLICANT 
VETSUS 
Musammat BEKALI AND OTHERS— 
DEFENDANTS— OPPOSITE PARTIES 

Transfer of Property Act (IV of 1882), ss. 120, 3 
—Mortgage— Debt is separate from security — Creditor 
or his transferee whether can get judgment for debt 
without recourse to security. ie 

The separation between debt and security is well 
establisbed ; the creditor is entitled to take a judg- 
ment for the debt without having recourse to his 
security. Imperial Bank of India v. Bengal Natronal 
Bank, Ltd. (2), relied on, 

A mortgage bond was transferred by an endorsc- 
ment to the plaintiff and the plaintiff sued on it ; 

Held, that the documeni on which the suit was based 
could not be regarded as a mortgage bond because 
the security had not been legally transferred But 
there was no reason why the Courtshould not regard 
it as a simple money bond which had been transferred 
by the endorsement to the plaintifi and there was a 
legal transfer. 


C. R. App. against a decree of the Small 
Cause Court Judge, Muttra, dated Octuber 
1, 1934. 

Mr. M. L. Chaturvedi, for the Applicant. 

Order.— This is a plaintiff’s application 
against the decree and order of theJudge 
of the Small Cause Court of Muttra 
dismissing his suit. The facts are given 
in the judgment of the trial Court, in 
which it is said that the plaintiff’s claim 
is dismissed on atechnical ground, namely 
that the bond which has been transferred 
to the plaintiff by an endorsement only 
was a mortgage bond and could not 
be legally transferred, except by a registered 
document. 

It has been argued by Mr. Chaturvedi 
that although the security could not be 
transferred, except by a _ registered 
document, yet the security is separable 
from the debt itself, and as the debt had 
been transferred to the plaintiff, he was 
entitled to sue without having regard to 
the mortgage security. There is some 
authority for this argument in Ram Saran 
Dasv. Yudhishtar Prasad, (1), where an 


(1) 53 A 726; 133 Ind, Cas. 904; AIR 1931 All. 389. 
(1931) A LJ 503; Ind, Rul, (1931) All. 760 (F B). 
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assignment of a mortgage bond was made 
by a Court without execution of a document. 
Here it is true the assignment was made 
by order of the Court, and not merely 
by transfer between individuals. But the 
principle appears to be the same. Simi- 
larly in Imperial Bunk of India v. Bengal 
National Bank, Ltd., (2) (at page €07*), 
their Lordships of the Privy Coucil have 


remarked: 

“The separation between debt and security is 
wall established; the creditor is entitled to take 
a judgment for the debt without having recourss 


to hig security.” 


It has been argued for the opposite 
party that although the debt is separable 
from the security, the bond in the present 
case is not a debt, but is an “actionable 
claim” as defined ins. 3. Transfer of Pro- 
perty Act and consequently under s. 130 
of that Act it can only be transferred 
“by the execution of an instrument in 
writing signed by the transferor or his 
duly authorised agent,” The bond in suit 
has not been transferred by a separate 
instrument in writing. There is, however, 
authority for holding that an endorsement 
on an instrument which is nob a nego- 
tiable instrument is sufficient to effect a 
legal transfer. 1 have been referred to 
Rama Iyer v. Venkatachellam Patter (3), 
also to the case reported «as Nanak 
Chand Kistori Lal v. Ram Sarup 
Gujar Mal, 78 Ind. Cas. 163 (4). 
These are bothcases where a document 
which was held to be not a negotiable 
instrument was transferred merely by 
endorsement on the document. 

I have not been shown any authority 
on the other side to show that such an 
endorsement will not effect a legal transfer. 
I think that the trial Court was wrong 
in dismissing the suit. The document on 
which it is based cannot be regarded as 
a mortgage bond because the security has 
not been legally transferred. But there ts 
no reason why the Court should not regard 
it as a simple money bond which has been 
transferred by the endorsement to the 
plaintiff. I therefore allow the application, 
set aside the decree and order of the trial 
Court dismissing the suit, and direct that 
the suit be readmitted on its original 


number and disposed of according to law, 

(2) 59 O 377; 134 Ind. Cas, 651; A IR 193: P © 245; 
58 1 A 323: (1931) A L J 804; 35 O W N 1034; 510 
L J 117; (1931) M W N 910; 33 Bom. L R 1338; 
34 L W 569; 61 M LJ 539; Ind, Rul. (1931) P O299 
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(3) 30M 75; 16ML J 554, 
(4) 78 Ind. Oas. 163; AT R 1924 Lah, 684. 
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as there are other issues which have not 
been determined by the trial Court. Costs 
will abide the result. 

Dix: Application allowed. 





_ ALLAHABAD HIGH COURT 
Civil Revision Application No. 35 of 1935 
April 30, 1935 
Bennet, d. 

' BADREGDDIN—APPLicant 
versus 
SEORETARY or STATE AND oTHERS— 
OPPOSITE PARTIES 

Railways—Plaintif despatching consignment of 
goods jrom Ato K at railway risk—Arrival at K but 
delivery not taken—Plainteff asking to re-book goods 
ia to A—Ratlway company whether can be compel- 
ed, 

The Railway Company cannot be compelled to carry 
goods on terms imposed by a proposer which are 
contrary to the rules of the Railway Company. 

The plaintiff despatched a consignment of 
boots and shoes from A to K, at Railway, 
risk The consignment arrived at K but plaint- 
iff could not arrange for its delivery and at 
his request it was detained for a considerable 
time, The plaintiff then asked the Railway Com- 
pany at K, to have the goods re-booked from 
K to A. In accordance with rules and re- 
gulations the Railway Company stated that the 
plaintiff should execute risk note A it the goods were 
to be re-booked. The plaintiff refused 
risk note Aand brought a suit for 
against the Railway Company : 

Heid, that when the Railway Company carried the 
goods to K, they fulfilled their part of the 
contract and that contract came toan end and that 
the plaintif had nocause of action either under the 
Railways Act or under the Carriera Act. 


compensation 


C. R. App. against the decree of the 
Small Cause Court, Agra, dated Decem- 
ber 3, 1934. l 

Mr. Mukhtar Ahmad, for the Applicant. 

Messrs. K. L. Misra and R. K. 5. 
Joshinwal, for the Opposite Parties. 

Order.—tThis is an application in revi- 
sion by a plaintiff whose suit has been 
dismissed by the Small Cause Court. The 
plaintiff despatched a consignment of boots 
and shoes from Agra Cantonment to 
Karachi, at Railway risk. Ths consignment 
arrived at Karachi, but plaintiff could not 
arrange for its delivery and at his request 
it was detained for a considerable time. 
The plaintiff then asked the Railway Com- 
pany at Karachi, to have the goods rebook- 
ed from Karachi to Agre. In accofdance 
with rules and regulations the Railway Com- 
pany stated that the plaintif should execute 
risk note A if the goods were to be rebook- 
ed, The plaintiff refused to execute risk 
note A and has brought this suit for 


to execute ` 


1945 


Rs. 145 compensation against the Railway 
Company, The consigment was still lying 
at Karachi, in charge of the Railway Com. 
pany when the suit was brought. The only 
issue framed was: 


“Is the suit premature and is the plaintiff entitled 
to any and what amount of damages"? 


_The Court below has held that the plain- 

uf has no cause of action and-that the 
plaintiff is bound to carry out ithe 
rules of the Railway Company if he 
desires the Railway Company to rebook the 
Consignment. Further the Court held that 
16 was proved by a clerk that the boxes are 
no longer properly secured and that the 
Railway Company was correct in insisting on 
the execution of risk note A: The grounds 
of revision are directed against the validity 
of the rules of the Company. I asked 
Counsel to show under what provision of 
Jaw the plaintiff had any right of action. 
He admitted that the Railways Act did 
not give any right of action to a plaintiff 
under these circumstances. He then referr- 
ed to the Carriers. Act, Act III of 1865. 
That Act provides for a suit for loss or 
damage to property delivered to a common 
carrier. But it does not make any provi- 
sion for a case similar ta the present. 
Moreover s. 72 (3), Railways Act, states that 
nothing in the Carriers Act of 1865 shall 
affect the responsibility of a Railway Com- 
pany as defined ins. 72, Railways Act, I 
therefore consider that Counsel is doubly 
wrong in his reference to the Carriers Act. 
He then referred to the common: law of 
England. But that is also excepted by 
'B. 72 (8). Under s. 72, Railways Act, 
the responsibility of the Railway Ad- 
ministration for the loss, destruction or 
deterioration of goods is that of a 
bailee, under ss. 15], 152 and 161, Con- 
tract Act. “Bailment’ is defined in 
8. 148 asa delivery of goods by one per- 
son to another for some purpose, 


The goods in question were delivered t? 
the Railway Company for the purpose of 
being carried to Karachi. When the Rail- 
way Company carried the goods to 
Karachi, they fulfilled their part of the con- 
tract and that contract came to an end. 

Moreover there is no question of liability 
for loss, destruction or deterioration of the 
goods since itis not proved that any such 
loss, destruction or deterioration has occur- 
red. What the plaintiff wants is that 
the Railway Company should be com- 
pelled to enter into a contract with him on 
the terms which he propounds. This doc- 
trine of law is contrary to s. 2, Contract 
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Act, The plaintiff is in the position of a 
proposer and it is open to the Railway Com- 
pany to agree or not to agree to his prc- 
posal. In the present case the Railway 
Company are willing to take the goods in 
accordance with their rule that a risk note 
must be executed. Learned Counsel has 
failed to show any provision of law under 
which the Railway Company can be com- 
pelled to carry goods on terms imposed by 
a proposer which are contrary to the rules 
of the Railway Company. .Some further 
objection was made on the allegation that 
the evidence of the clerk was not that the 
boxes were improperly secured at the time 
when the plaintiff asked the Railway Ccm- 
pany to rebook the boxes to Agra bnt at 
some later date. Any question of that 
nature is a question of fact which should 
have been brought to the notice of the 
lower Court and connot be brought before 
this Court in revision. JI consider that no 
case has been made out for this revision 
which is therefore dismissed. 
D. Application dismissed, 


—— aa 


LAHORE HIGH COURT 
Criminal Revision Petition No. 1572 
of 1934 
February 12, 1935 
TEK CHAND, J. 
EMPEROR — PrOSEOUTOR 
VETSUS 

Musammat NAWAB BEGUM—Acotstp 

Punjab Municipal Act (III of 1911 as amended by 
Act ITI of 1933), ss. 152 (15, 2— Notice declaring certain 
areas as prohibited for prostitution, given before amend- 
ment—No new public notice after amendment—Neceg- 
sity of new notice—Punjab General Clauses Act (I of 
1898), s. 6, l 

In view of the provisions of s. 2of the Punjab 
Municipal Act and s. 6 of the Punjab General Clauses 
Act I of 1898, the public notice declaring certain areag 
as prohibited for prostitution issued in 1929 that 
is before the amendment of the Punjab Municipal 
Act bythe Punjab Municipal Act III of 1933, can be 
held to be in force even after the amendment and it 
is not necessary for the Municipality to issue a fresh 
public notice under the amended cl. (1) of s. 152 of 
the Municipal Act. 


Case reported by the Additional Sessions 
Judge, Lahore, with his No. $0 of 1934. 

Facts.—This is a revision petition by 
Musammat Nawab Begum who has been 
convicted by a Magistrate of the First 
Class under s, 152 (a) and (b) of the Punjab 
Municipal Act (III of 1911) as amended by 
the Punjab Act II of 1933 for being a 
practising prostitute and for keeping a 
brothel and has been sentenced to pay a 
fine of Rs.15 on each count or, in default, 
a fortnight’s simple imprisonment, 


Bèn 


The petitioner's Counsel has urged three 


grounds for revision : 


(1) that on evidence it has not been - 


proved that thé petitioner is a 
practising prostitute or brothel- 
keeper ; N 

(2) that the maximum sentence 1n de- 
fault of payment of fine could be 
one week only : 

(3) that no public notice was given 
after the Act III of 1933 came into 
force as provided by the Act in the 
amended s.152 and consequently 
the proceedings against the peti- 
tioner were bad in law. 

I do not think the second ground has 
much force as the sentence of a fortnight’s 
imprisonment in default of payment of fine 
could be awarded on twocounts. It would 
have been better ifthe learned Magistrate 
had awarded a week’s simple imprisonment 
in default of payment of fine on each count. 

First ground has got force. The peti- 
tioner has a husband alive who lives in 
Anarkali, bas a grown up earning son who 
lives with her and she is the owner of ths 
house she lives in. She bas got tenants 
“with families living inthe upper storey of 
her house, while she herself occupies the 
ground-floor. One tenant also lives in the 
_ ground-floor as the Court's inspection note 
shows.. Prosecution Witness No.2 has no 
personal knowledge. Thereare four other 
witnesses, a washerman, a baker, a petty 
shopkeeper and one servant of a bank. 
The petitioner has produced her two tenants 
who support her and state that she is not 
a prostitute nor keeps any brothel. No man 
or woman of ill-repute has come forward to 
say that he or she visited her for immoral 
purposes. One Malik Din Mohammad was 
examined as a Court witness as the peti- 
tioner alleged.that the case had been start- 
ed by him out of enmity. He has a house 
opposite petitioner's house. He supports 
the prosecution and denies any enmity. 
The petitioner sayshe wants to contract 
illicit friendship with her, but she hates 
his overtures. 1 donotthink the petitioner 
should be held a practising prostitute or a 
brothel-keeper on the evidence on the file 
and compelled to leave her home. 

The third ground is of even more force. 
It is admitted by the Municipality, the com- 
plainant in this case, that no public notice 
was given as required by Act 111 of 1933 
after its enactment and coming into force. 
The Municipality relies on a public notice 
which was given under a resolution framed 
under the old section as it stood before 
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amendment. The old section did not re- 
quire any publie notice but individual 
notice in writing to the person accused__ 
of the offence, The question is whether the 
Municipal Committee can rely on a public 


notice given before the amended 
section came into force. I think clear- 
ly not. Sub-section (2) ofs. 152, as it 


now stands, requires that the accused 
person can only be convicted under - the 
section if he or she keeps tha brothel or 
habitually practises prostitution after the 
date specified in the public notice issued 
under sub-s. (1). The notice given be- 
fore the section came into force cannot 
be considered to have been given under 
the sub-section. In my opinion, therefore, 
the conviction of the petitioner is bad in 
law and cannot stand. The proceedings. 
are accordingly forwarded for revision to 
the Hon’ble High Court with the recom- 
mendation that the conviction of the peti- 
tioner under s. 152 (a) and (b), asamend- © 
ed, be set aside and the fine, if paid, be © 


` refunded. 


Mr. Ajit Ram, for the Petitioner, 
Mr. kaj Lal, for the Respondent. 


Order.—The petitioner, Musammat 
Nawab Begum, has been convicted by 
a Magistrate of the lst Class, Lahore, 


under s. 102, (a) and (b) of the Panjab 
Municipal Act, for practising prostitution . 
and keeping a brothel in Saadi Park, ` 
which is a prohibited area in Mozang, 
within the Municipal limits of Lahore, ` 
and has .been sentenced to pay a fine of 
Rs. 15 on each count, or in default, to ; 
suffer simple imprisonment for 
night. The petitioner moved the Addition-, 
al Sessions Judge to revise the order . 
of the trial Magistrate and the learned, 
Judge has forwarded the proceedings to 
this Court with the recommendation that 
the conviction of the petitioner be set 
aside and the fine, if paid, berefunded. . 
The learned Judge was of opinion that 
it had not been established that the 
petitioner was a practising prostitute or 
that she kept a brothel in Saadi Park, 
as alleged by the prosecution. He also. 
held that the conviction was bad in law 
inasmuch as no public notice declaring 
Saadi Park asa prohibited area had been 
issued under clause (1) of 8. 152. ; 

After examining the record and hear- 
ing both Counsel I find myself unable to. 
accept the recommendation of the learned 
Additional Sessions Judge. On the facts, 
I have no doubt that the trial Magistrate 
had come to a correct conclusion. There . 


a fort- > 


1935 | 


18 no.reason to disbelieve the evidence of 
any of the prosecution witnesses who are 
respectable inhabitants of the locality and 
who have deposed that persons of ill-fame 
Visited the petitioner’s house for immoral 
purposes. The defence was that the case had 
been started against her at the instance of 
one Malik Din Mohammad who isa Fore- 
man in the Railway Press. This person 
was examined by the Magistrate as a 
Court witness, and after reading his evi- 
dence I have no doubt that thedefence 
allegation has not been substantiated. I 
accept the finding of the trial Magistrate 
that the petitioner practices as a pro- 
stitute and keeps a brothel in Saadi 
-Park. The learned Sessions Judge has 
held that the prosecution is defective inas- 
much as no public notice had been issued 
under cl. (1) of s. 152 of the Punjab 
Municipal Act, as amended by Act III of 
1933, declaring Saadi Park to bea pro- 
hibited area. Itis in evidence, however, 
that a public notice was issued by the 
Municipal Committee on March 7, 1929, 
declaring various places in Lahore, 
including the locality in question, to be 
prohibited areas. Under the Act as it 
stood before the amendment of 1933, in ad- 
dition to such public notice it was also 
necessary to serve a personal notice upon 
the individual concerned. See Allah Rakhi 
v. Emperor (1). The Legislature, however, 
by the amending Act of 1933, repealed 
- the provision requiring the service of indivi- 
dual notices on persons who were believed to 
practise as prostitutes or keep brothels in 
prohibited areas, and all that is necessary 
under the law now is that a public notice 
prohibiting the keeping of brothels or 


residence of persons who practise 
prostitution within certain specified 
areas, should be issued. It is con- 
tended on behalf of the petitioner 
_that nosuch notice was issued after the 
amended section came into force. Butin 
view of the provisions of s. 2 of the 


Municipal Act and s. 6 of the Punjab 
General Olauses Act I of 1898, there can 
be no doubt that the public notice issued 
in 1929 is in force now and it was not 
necessary for the Municipality to issue a 
fresh public notice under the amended 
cl. (1) ofs. 152. 

I hold, therefore, that the petitioner 
was rightly convicted, I reject the recom- 
mendation of the learned Additional Ses- 
sions Judge and dismiss the petition for 


(1)11 L 234; 116 Ind. Oas, 191: LAI 
1930 Lah, 62. - as, 191; 30 Or, L J534; 
158—67 & 68 
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revision of the order of the trial Magistrate 


convicting and sentencing the peti- 
tioner. 
D. Petition dismissed. 


ALLAHABAD HIGH COURT 
Miscellaneous Reference No. 80 of 1935 
May 9, 1935 

NIAMAT-ULLAH AND BENNET, JJ. 
RAM ADHIN—APPLIOANT 
Versus 
LACHMI NARAIN—Opposttg PARTE 

Agra Tendncy Act (TII of 1926), s. 3—Land having 
grove, in possession of proprietor who planted trees 
—Whether agricultural land. 

Land which has a grove on it and is in posses- 
sion of the proprietor himself who planted the trees 
is agricultural land within the meaning of the Noti- 
fication No. 577-I-A-93 published in U. P. Govern- 
ment Gazette of July 26, 1932. 

Mis. Ref. from an order of the Munsif 
(East) Allahabad, dated January 31, 1935. 

Mr. S. N. Gupta, for the Opposite Party. 


Judgment.—This is a reference under 
O. XLVI, r. 1, Civil Procedure Code, by the 
Munsif of Allahabad. The question on which 
the Munsif entertains some doubt is 
whether the land on which the owner thereof 
has planted a grove is “agricultural land” 
for the purposes of the Government Noti- 
fication No. 577-1-A-93 published in the 
of July 26, 1932. The 
expression “agricultural land” has been 
defined in that notification to mean, inter 
alia, land as defined in the Agra Tenancy 
Act, 1926. The definition of “land” given 
in s. 3, Agra Tenancy Act IIT, of 1926, is as 
follows : 

“Land means land which is let or held for 
agricultural purposes, or as grove-land or for pas- 
turage, It includes land covered by water used for 
the purpose of growing sighara or other similar 
produce, but does not include land for the time being 


occupied by dwelling-houses or manufactories or 
appurtenants thereto”. 


The proprietor of a land fit for cultivation 
may make one of two uses of it. He may 
either let it to another person for cultiva- 
tion or may cultivate it himself. In the 
latter case it is his sir or skhudkasht. 
Therefore, two words have been advisedly 
used, namely “let” or “hold.” Where the 
proprietor allows another person to cultivate 
his land, it is appropriate to say that he 
has ‘let’ his land. Where he cultivates it 
himself he can be said to ‘hold’ his own 
land for the purposes of cultivation. Simil- 
arly where he has made a grant of his 
land to another person for the purpose of 
planting a grove, he remains the owner 
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of the land, but the person occupying 
it is the grove-holder and holds it from the 
proprietor. He may plant his own grove, 
in which case the land isheld by him- 
self. The proprietor has been termed at 
numerous places inthe Act as “Jand-holder.”’ 
It is not only a grove-holder who can 
hold the landif it has trees on it, but 
the proprietor himself may hold it, The 
only difference between this class of land 
and hissirand khudkasht lies in the use 
he is making of it. In either case the 
land is held by himself. For these reasons 
we are of opinion that land which has 
a grove onit and is in possession of the 
proprietor himself who planted the trees 
is agricultural land within the meaning of 
the notification, already referred to. 

Let the reference be returned with this 
decision. 

N. Order accordingly. 





MADRAS HIGH COURT 
Civil Appeals Nos. 417 and 416 of 1929 
October 30, 1934 
STONE 4Nv PAKENHAM WALSH, JJ. 
GUDURU VENKATARATNAM AND 
OTHERS—A PPELLANTS 
VETSUS 
GODAVARTHI NAGAYYA AND oTHEAS 
— RESPONDENTS 
Madras Hindu Religious Endowments Act (II of 
1927), s. 44— Application under— Whether a plaint— 
Order on such application, tf amounts to a decree— 
Appeal from order—Competency of—Civil Procedure 


Code (Act V of 1908), s. 96. 

An application -under a, 44, Madras Hindu Re- 
ligious Endowments Act, is not a plaint and hence 
the order on it is not one passed in a suit and, 
- therefore, not a decree within the meaning of s. 2 (2), 
Civil Procedure Code.’ Consequently no appeal lies 
from it, Rajagopala Chettiar v. Hindu Religious 
Endowments Board, Madras (1), applied. [p. 5383, col. 


A : 
(Oase-law discussed | 
C. Appeals against the orders of the Dis- 
trict Court, West Godaveri at Ellore, dated 
October 27, 1925, and made in O. P. 6, 
Nos. 82 and 83 of 1927, respectively. 
Messrs. P. Satyanarayana Row, V. Govind- 
arajachari and V. Parthasarathy for the 
Appellants. 
Mr. V. Suryanarayana, the Res- 
pondents. 
égudgment.—These are two appeals 
against the orders passed by the District 
Court, Ellore, in . Ps. Nos. 82 and 
83 of 1927. 
The applications related to two temples 
and were made under s. 44 of the Hindu 
Religious Endowments Act II of 1927. 


for 
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The applicants claimed to be the 
trustees under a scheme ofthe Court and 
they alleged that the respondents (who are 
the appellants here) held certain inams 
charged with the performance of dancing 
girl services in the temples, that the res- 
pondents had failed to perform the services 
and that therefore the applicants had had 
to get the services performed by others, 
and they sought an order of the Court 
under s. 44 to recover the amount from 
the respondents (appellants). 

The defence was that the applications 
were not maintainable as the inams were 
not charged with the service, and that asa. 
matter of fact, the respondents had render- 
ed the services and had been paid separately 
by the trustees. 

Both applications were heard together. 

O. P. No, 83 was dismissed on (he ground 
of want of proper notice and O. P. No, 82 
was allowed. 

The respondents appeal. The only mat- 
ter in appeal in A.S. No, 418, which is 
against the order in O. P, No, 83, is as 
regards cosis, sothat A.S. No. 417 isthe 
main appeal. 

A preliminary objection has been raised 
that the appeals are incompetent and re- 
liance is placed for this position on the 
recent ruling of a Full Bench of this Court in 
Rajagopala Chettiar v. Hindu Relignso Eu- 
downments Board Madras (1), while the appel- 
lants rely to the contrary on an earlier Bench - 
ruling in Lakshmindra Tirtha Swamiyar 
v. Hindu Religious Endownment Board 
Madras (2). 

The question decided in Rajagopala 
Chettiar v. Hindu Religious Endowments 
Board, Madras (1), was that no appeal lay 
from an order passed by the District Judge 
under s.84(2) of the Hindu Religious 
Endowments Act either under the Act 
itself or under the Code of Givil 
Procedure. 

The question decided in Lakshmindra 
Tirtha Swamiyar v. Hindu Religious En- 
dowments Board, Madras (Ù, was that an 
appeal lay from an order of the District 
Court under s. 70 of the same Act. 

What we have therefore to decide hereig 
whether the ‘ ratio decidendi’ of the Full 
Bench case applied tothe present case, in 
which event of course we are bound by it, 


or whether we are free toadopt the 
(1) 57 M 271; 147 Ind. Cas. 614; A 1 R 1934 Mad. 

103; (1933) M W N 1385; 6 R M 362;66 MLJ 43- 

39 L W 4 (FB). : 

Ko 56 M iz, 141 Ind, Cas, 1995 A IR 1933 Mad 
: Í . Rul. (4 Mad, ; 

a Wai { ) Mad. 162; (1933) 
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reasoning of Lakshmindra Tirtha Swamiyar 
v. Hindu Religious Endowments Board, 
Madras (2), 

Taking first the Full Bench case it be- 
gins with the - discussion of whether 
the words of s. 84 (2) expressly make the or- 
der of the District Court final. Sections 53 (4) 
and 76 (3) are contrasted with s.77 (2) and 
64 (2) in this matter. lt was not found 
necessary todetermine the point finaliy, 
because even if it were accepted that the 
Act itself did not expressly forbid an appeal 
it was not contended that it gave it, and 
therefore theright of appeal claimed was 
based on the Civil Procedure Code, andit 
was from this point cf view that the appeal 
was dealt with. 

In neither s. 44 nors. 70 is there any- 
thing said about the finality orotherwise of 
the order of the Court so that as far as 
the present case and the Bench case in 
Lakshmindra Tirtha Swamiyar v. Hindu 
Religious Endowments Board, Madras (2), 
are concerned, the question as to whether 
the Act expressly forbids an appeal does 
not arise, and theargumentsin both cases 
turn entirely on the applicability of the 
provisions of the Civil Procedure Code to the 
case. It is hardly necessary to premise that, 
to quote the words of Madhavan, Nair, J 
in the full Bench case at p. 273.* 

“The law is well settled that it cannot’ be as- 
sumed that there is a right of appeal in every 


matter which comes under the consideration of a 
Judge.” | 

Such right must be given by Statute or 
some authority equivalent to a Statute 
Minakshi v. Subramanya (3). 

Also, as observed by Lakshmana Rao, J. 
in the Full Bench case at p. 292 :* 

“The Qode of Oivil Procedure is not in terms 
made applicable to proceedings under the Madras 
Hindu Religious Endowments Act, and as 
pointed out in Parasurama Ayyar v. Seshier (4), and 
Damodara Menon v. Kittappa Menon (5), e. 141, 
Oivil Procedure Oode, which provides that the 
procedure in regard to suits should be followed 
as far as it can be made applicable in all pro- 
ceedings in any Oourt of Oivil Jurisdiction, only 
extend the mods of trial and the procedure 
incidental thereto. It will not give a party to a 
proceeding not a suit, a right of appeal." l 

Section 44 with which we have to deal 
is certainly more analogous tos. 70 under 
which Lakshmindra Tirtha Swamiyar v. 
Hindu Keligious Endowments Board, Madras 
(2) was decided than tos. 84 (2) for there is 
nothing in the latter section about enfore- 
ing anorder asifit were a decree of such 

(3) 11 M 26; 14 I A 160; 5 Sar, 54 (P O), 

(4) 27 M 504. 

Ba(5) 36 M 16; 10 Ind. Cas. 879; 21 M L J 613; (1911). 


2M WN 13, 
* Pages of57 Mad—[#d.} 3... 
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Court.’ Nevertheless it cannot be doubted 


that an order under s. 84 (2) would haye 
all the force of a declaratory decree and 


would be executable to the same extent. 

Section 44 sofar as it is material to this 
case runs : 

There an endowment for the performance of a 
charity or service connected with a temple con- 
siste merely of a charge on property and there 
is failure in the due performance of the charity 
or service by the person responsible, the trustee 
of the temple. may require the person in posses- 
sion of the property on which the endowment is 
a charge to pay to the trustee the expenses 
incurred, or likely to be incurred in causing the 
charity or service to be performed otherwise. In 
default of such person making the payment as 
required by ths trustees, the Oourt shall, onthe 
application of the trustee, pass an order for the 
recovery of the amount and such arder may be 
enforced as if it were a decree of such 
Court.” | | | 

Then follows a proviso with which we 
are not concerned here, 

Compare this with s. 70 which runs: 

(1) “The costs, expenses and contributions 
payable under ss, 68 and 69 shall be assessed 
on and notified to the trustees of every math and 
temple in the prescribed manner. 

Where the contribution or a portion of the 
contribution has to be : paid by a specific 
endowment, the same shall be asseseed on, and 
notified to the trustee of the specific endowment 
algo. 

(2) Such trustee shali, within three months of 
his receipt of such notice within such further 
time as may be granted by the Board of 
Committee, pay outof the funds of the math or 
temple concerned the amount so “demanded to 
the President of the Board or Oommittes, as the 
case may be, or to any person authorised by him: 
and, in default of his doing so, the Court shall, 
on the application of the President of the Board 
or OCommiitee, recover the amount as if a decree 
had been passed for the amount by the Court 
against ihe Religious Endowment concerned : 

Provided that the Oourt may for reasonable 
cause postpone the recovery of the amount or 
order payment thereof in instalments.” 

Now if there isany distinction between 
the power of the Court in these two sec- 
tions, it might well be argued that the 
Court plays a lesser role under s. 70 
than under s. 44 for under s. 44 the 
Oourt itself makes the order which can 
then be enforced asite own decree, while 
under s. 70 1t simply recovers the money 
on the application of the President of the 
Board or the Committee, It might there- 
fore well be argued that in the one case 
the Court itself makes the order which it 
carries out, and in the other merely carries 
out the order of another body and that 
therefore the decision under s. 70in 
Lakshmindra Tirtha Swamiyar v. Hindu 
Religious Endowments Board, Madras 
(2) a fortiort applies to the present 
case under s. 44, Whether this disting- 
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ticn is correct or not, it is at least 
Clear that, ifthe decision in Lakshmindra 
Tirtha Swamiyar vw. Hindu Religious 
Endowments Board, Madrus (2?) can be re- 
conciled with the ‘ratio decidendi’ of the 
Full Bench which came later, it would 
certainly apply to the present case, But 
when we compare the cases we find 
that it is precisely the argument which 
was accepted in justification of the de- 
cision in Lakshmindra Tirtha Swamiyar v. 
Hindu Religious Endowments Board, Madras 
(2) which was clearly examined and re- 
jected inthe Full Bench case, To adopt 
the language of Jackson, J., at page 290* 
of the Full Bench case. 

“Since it is conceded thatthe decision is a deeree 
in all respects except that it is not made ‘in 
a suit’, the ultimate point for determination ig 
whether such aproceeding is a suit.” 

The arguments on this point 
Fall Bench case were as follows: It was 
contended on one side that the applica- 
tion was a plaint because it complied with 
all the requirements of ihe plaint under 
O. VII, r. 1, and the proceedings a suit, 
and on the other that it was not a plaint 
and the proceedings not a suit. To quote 
Jackson, J., again 

“the question reduces itself to a very narrow 
compass. Can a pleading be considered in law 


a plaint in spite of the fact that bythe Local 
Statute it is styled an application?” 


All the three Judges answered this in 
the negative, Madhavan Nair, J., who 
wrote the leading judgment, and Laksh- 
mana Rao, J., giving elaborate reasons, 
and Jackson, J., saying that while the point 
was arguable it was hetter ‘stare decisis’ 
and to affirm the decision in Appeal No. 44 
of 1931. 

Some of the reasons given by the 
other two learned Judges may be noted. 
Both begin by referring to Venkata Chand- 
rappa v. Venkatarama Reddi (6) as authori- 
by that a proceeding that does not com- 
mence witha plaint is nota suit, and both 
reject the contention that an application 
isa plaint merely because it. contains all 
the requisites required by O. VIL, r. 1, 
Both point out that in¥defining a decree; 
the Civil Procedure Code has recognised 
the distinction between a proceeding com- 
menced by an application and one com- 
menced by a plaint, and by way of illus- 
tration quoted O. XXXIII, where the 
proceedings donot become suits instituted 
in the ordinary manner till the application 
to sue in forma pauperis ig granted, and 


_ (6) 22 M 256, 


_ *Page of 57 M.—{#d. 


in the 
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they also point out that an order rejectin, 
the application tosue in forma pauperi 


is only an order and not a decree. 


Both point out that under the Hind 
Religious Endowments Act ‘applications 
and ‘suits’ are treated as distinct remedie 
fo, aggrieved persons. Remedy by sui 
is provided for in ss. 55 (4), 57 (3), 57 (4, 
63 (4), 65,67 (5), and 73 and remedy b 
application in ss. 44, 62, 70 (2), 76 (2 
17 72) 78, and 84 (2). 

Lakshmana Rao, J., further points ou 
it is also apparent from Sch. II whic. 
describes the proceeding under s. & 
cl. (2) as an application and prescribes th 
court-fee as that leviableon a plaint unde 
Art. 17 of the Madras Court Fees Amenc 
ment Actof 1922, that the distinctio: 
between a plaint and an applicatio 
was kept in view and it would be agains 
sound rules of construction to treat al 
application under s. 84 (2), as, or deen 
it, a plaint. Applications under this sec 
tion are not really suits though they ar 
analogous to them vide Damodaram v 
H. R. E. Board, Madras (7). 

If we turn to Sch. II we find that th 
same argument applies io an applicatior 
under s. 44. 

Both the learned Judges consider th 
cases quoted to support the argument tha 
proceedings in which the rights of partie 
are determined may be termed a suit anc 
distinguish them, 

As regards the Privy Council case: 
Secretary of State v. Chellikant Rama Rat 
(a) and Ramachandra Rao v. Ramachandrt 
Rao (9) they point out that they were de 
termined under ithe Procedure Code o 
1€82 under which a decree meant 

“The formal expression of an adjudication upol 
any right claimed, or defence set up in a Civi 


Court when such adjudication, so far as regard 
the Court decides the suit or ap 
peal.” be sie ie 

So an adjudication which decides ar 
appeal would be a decree under the olc 
Code but not under the new and the 
cases referred to were appeals from the 
decisions in appeal. 

Madhavan Nair, J., findsthat the decis 

(7, 53M 266; 130 Ind. Oas, 741; AIR 1930 Mad 
392; 3L LW 428; 58M LJ 494; (1930) M W N 404 
Ind, Rul, (1931) Mad. 437 (F B). 

(8) 39 M 617; 35 Ind, Cas, 902; A IRigié P ¢ 
21:43 I A192; 31M LJ 324;:0 O WON ISI 
(1916) 2 MW N 224; 14 AL Jill; 20 ML” 
435; 4 L W 486; 18 Bom. R 1007; 25 0 LJ6 


expressing if, 


P 0). 
(3) 45 M 320: A I R 1922 PO 80; 49 IA 129: 6 


Ind. Cas. 408; 30 ML T 154; 26 O W N713;35 ( 
L J 545; 16 L W1; (1992) M W N 359; 204 Le 
684; 43 M LJ 78; 24 Bom, LR 963 (P O). 
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ion of our own Court relied on Secretary 
of State v. N aryanaswamy Chettiar (10) did 
not apply for similar reasons. 


He also points out that the decision of- 


the Calcutta High Court in Hurro Chun- 
der Roy Choudhury v. Shooradhonee Debia 
(11) on which Devadoss, J., relied in 
Mahalinga Kudumban v. Theerappa Muda- 
liar (12) was under the old Oodein which 
there was no provision corresponding to 
s. 26 of the new Code, and also that the 
judgment in the Calcutta case itself indi- 
cates that that decision could be supported 
on narrower grounds, and Lakshmana 
Rao, J., says he is unable to agree with the 


view taken in Mahalinga Kudumban v. 
Theerappa Mudaliar (12) by Deva- 
doss, J. 

So it is clear that the Full Bench have 


rested their decision entirely on the fact that 
proceedings under the Religious Endow- 
ments Act, which begin with an applica- 
tion, cannot be deemed a suit aad con- 
sequently the definition of ‘decree’ in s. 2 
(2), Civil Procedure Code, will not apply 
to the adjudication order in these proceed- 
ings. 

Now if weturn to Lakshmindra Tirtha 
Swamiyar v., Hindu Religious Endowments 
Board, Madras (2) we find that it was 
exactly that point that was in question 
when deciding whether an order in exe- 
cution fell under s. 47, Civil Procedure 
Code. The learned Judges say:— 

“It would be contrary to the spirit of the pro- 
vision conferring on the Civil Court the power 
to execute, to construe the word ‘suit’ in s. 47 
in its literal and strict sense. We must hold 
that the wordsin s.70 of the Madras Hindu 
Religious Endowments Act ‘as if a decree had 
been passed’ attract to the order the whole pro- 
cedure in execution and the rightof appeal pro- 
vided under s.47 ofthe Code of Oivil Proce- 
dure.” 

In that case it may be noted that what 
was contended for was that, owing to 
want of proper notice, the order of the 
Board could not operate as a decree. The 
real contention, therefore, put forward on, 
behalf of those who were maintaining that 
an appeallay was that there was no dec- 
ree at all. 

Possibly the decision in that case was 
correct on such basis, but the argument that 
proceedings begun by an application 
under the Hindu Religious Endowments 
Act can betreated asa suit, and for that 

(10) 55 M 391; 138 Ind. Oas. 426; A I R 1932 Mad, 
55; (193!) M W N 1266; Ind Rul. (1932) Mad. 572; 
35 L W 831. 

(1) 9 W R 402 Civ.; BLR Sup. Vol. 985. 

(12) 56 M LJ 387; 115 Ind. Oas. 345; (1929) M W 
N 62; 29 L W 237; A I R 1929; Mad. 223. . 
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reason the adjudication on them is a dec- 
ree has been repelled. by the Full Bench 
decision. There may of course be orders 
which a Court has to execute ‘asif they 
were decree’ though the orders themselves 
are not appealable and are not those of 
the Court. Such a case is mentioned in 
the Bench judgment itself where the words 
in s. 40 of the Revenue Recovery Act, 1864, 
which runs‘as if the purchased lands had 
been decreed tothe purchaser’ were held 
in Ganesh Sambanda Pandara Sannadhi v. 
David Nadar (13) to place the purchaser 
in the position of a decree-holder and, there 
fore, entitled to such remedies as are open 
to decree-holders. 

In Mathura Prasad v. Sheobalak Ram (14) 
it was held that an order of a liquidator 
purporting to be passed under s. 42 (b) 
of the Co-operative Societies Act and taken 
to the Civil Court to be enforced under 
s. 42 (5) (a) even if wrong, had to be en- 
forced by the Court which had no option 
but to do go. 

We have not even here to decide whe- 
ther an order passed in execution is 
appealable for what is under appeal is 
the original order itself which it is 
contended was ‘the decree in the suit’ and 
if that isto be appealed against, it must 
be under s 96 of the Civil Procedure Code 
read with the definition of a decree, in 
s. 2 (2). The Full Bench judgment is 
conclusive that the application which 
began the present proceedings was not a 
plaint, hence the order on it was not one 
passed in asuit, and, therefore, not a decree 
within the meaning of s.2 (2). The preli- 
must, therefore, be allowed 
and the appeals and the memo of objec- 
tions dismissed with costs of respondents 
Nos. 1 to 3'in No.417 and Ist respondentin 
No. 412. The respondents Nos. 4,7 and Sin 
Appeal No. 417 will pay the costs of 
respondents Nos.1 to 3 in the memo of 
objections. 

AWN. 


(13) 14 M L J 433. 
(14140 A 89; 42 Ind. Cas. 968; A IR 1918 All. 419; 


15 A L J 863. 


Order accordingly. 





RANGOON HIGH COURT 
First Civil Appeal No. 191 of 1934 
March 14, 1935 
MosELY AND DUNKLEY, JJ. 
MAUNG PO CHEIN— APPELLANT 
versus 
C. R. V. V. V. CHETTYAR Firreu— 
RESPONDENTS 


Stamp Act (II of 1899), s. 35, scope—Practice— 
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Relief—Instrument not duly stamped—Defendant 
admitting contents—Suit if can be decreed— Promis- 
sory note— Suit on note not sufficiently stamped— 
Facts of original loan and terms thereof set out in 
plaint—But no alternative prayer for decree on 
original loan—-Amendment, necessity of. 

Section 35, Stamp Act, does not merely say that 
an instrument which is not duly stamped shall not 
be admitted in evidence, but it also says that the 
instrument shall not be acted upon for any purpose, 
and the passing of a decree upon such an instrument 
is “acting upon" it. Consequently, it is clear that 
when a suit is brought upon an instrument which 
is not duly stamped, the admission of the contents 
of the instrument made by the defendant does not 
avail the plaintiff and a decree cannot be based on 
such an instrument. Damodar Jagannath v. Atmaram 
Babaji (1) and Chanbasappa v. Lakshman Ram- 
handra (2), relied on. 

a suit on promissory note insufficiently stamp- 
ed, all the facts of the original loan and all the 
terms thereof were set out in the plaint and the 
only real defect in the plaint was that in the prayer 
the plaintiff had omitted to pray for a decree based 
on the original contract of loan, alternatively with a 
prayer fora decree based on the promissory note, 
Subsequently an application to amend the plaint by 
including such prayer was putin: 

Held, that even onhis original plaint the plaintiff 
was entitled to succeed as on the original contract 
of loan, and that strictly an amendment of the plaint 
was unnecessary, although, it would simplify mat- 
ters if it were amended and that the suit should be 
treated after the amendment, as one for amount due 
on the original contract of loan. Ram Raghubir Lal 
v. United Refineries, Burma, Ltd, (4), relied on, 


F. O. A. against the decree of the District 
Court, Toungoo, dated October 19, 1934. 


Mr. R. C. Banerjee, for the Appellant. 
Mr. B. K. Dadachanji, for the Respond- 
ents. 


Judgment.—The suit out of which this 
appeal arises was a suit for the recovery 
of the balance of a loan in connection with 
which a promissory note had been executed, 
In the Township Court it was decided that 
the promissory note was insufficiently or 
improperly stamped, and that it was 
therefore inadmissible in evidence. Oon- 
sequently the Township Judge held that a 
suit based on the promissory note could not 
succeed, and he refused permission to 
the plaintiff-respondent to amend his plaint 
by adding a claim in the alternative 
based on the original ccntract of loan. 
Against these findings of the Township 
Court, first that a suit based on the pro- 
missory note was not maintainable and, 
secondly, that an amendment of the plaint 
ought not to be allowed, an appeal was 
filed in the District Court of Toungoo, and 
the learned District Judge has decided, 
first, that amendment of the plaint ought 
to be allowed so asto include an alterna- 
tive claim based on the original considera- 
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tion, and, secondly, that in any case the 
suit on the promissory note was maintain- 
able because the defendant-appellant 
admitted execution thereof and therefore 
under the provisions of s. 58, Evidence 
Act, the promissory note need not be prov- 
ed. On this second point the decision of 
the District Judge is undoubtedly wrong. 
Section 35, Stamp Act, does not merely 
say that an instrument which is not duly 
stamped shall not be admitted in evidence, 
but it also says that the :instrument shall 
not be acted upon for any purpose, and the 


. passing of a decree upon such an instru- 


ment is “acting upon” it. Consequently, 
it is clear that when a suit is brought 
upon an instrument which is not duly 
stamped, the admission of the contents 
of the instrument made by the defendant 
does not avail the plaintii? and a decree 
cannot be based on such an instrument: 
see Damodar Jagannath v. Atmaram Babaji 
(1) and Chenbasapa v, Lakshman Ram- 
chandra (D). ` 

With regard to the other point, namely, 
whether the plaintiff-respondent ought to 
be allowed to amend his plaint so as to 
base an alternative claim on the original 
consideration, in argument before us it has. 
been admitted on behalf of the defendant- 
appellant that the suit could have been 
brought on the original consideration, and 
that, if it had been so brought, the only 
defence which would have been open to 
the appellant would have been a denial 
of the loan, and in his written statement 
in the suit the appellant did actually deny 
receipt of the consideration for the pro- 
missory note. But it is argued that the 
plaint as originally filed was a plaint 
based essentially on the promissory note and 
that amendment of the plaint is necessary 
before the respondent can succeed on the 
original consideration, and that such 
amendment should not be allowed because 
at the time when the application for amend- 
ment was made the right of suit on the 
original consideration was barred by limi- 
tation. For the proposition that under 
such circumstances an amendment of the 
plaint should not be allowed, the case of 
Byash Chandra Roy v. Ajodynath Deb (3) 
has been cited. But even if it be assumed, 
for the sake of argument, that if the origi- 
nal plaint did not disclose a cause of action 
based on the original loan, then under 


(1) 12 B 443, 

(2) 18 B 369, 

(3) 10 R 74; 137 Ind. Oas. 39; A I R 1932 Rang. 26; 
Ind, Rul. (1932) Rang. 89, 
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such circumstances an amendment of the 
plaint ought not to be allowed, it never- 
theless seems to me that in the present 
case an amendment of the original plaint 
is actually unnecessary in order to entitle 
the plaintiffrespondent to succeed on the 
original contract of loan. On this point the 
judgment of Carr, J., in Ram Ragubhir Lal 
v. United Refineries Burma, Lid, (4) at 
p. 63 is extremely apposite. In the course 
of his judgment he observed: 

“I have no doubt that the plaint was originally 
drawn as one in a suit on a promissory note, 
but its sufficiency asa plaint on the original consi- 
deration seems to me to depend on whether it discloses 
a cause of action on which the plaintiff can succeed 
independently of the promissory-note, And in my 
Opinion it satisfies this test, though it would have 
simplified matters had it been amended. If we 
omit from the plaint all references, direct or indirect 
to the promissory note we still have a clear state- 
ment that there is still owing to the plaintiff the 
sum of two lacs or rupees on account of the sale 
price of the refinery, and that is, I think, a sufficient 
disclosure of a cause of action for the relief claimed. 
The objection is a purely technical one the main 
facts being admitted and ! do not think that it can 
prevail”. 

The plaint in this suit, although it is 
headed as a suit for the recovery of the 
amount due on a promissory note, and al- 
though the prayer prays for a decree for 
Rs. 663-6-0 being the amount of principle 
and interest due on the promissory note, 
nevertheless sets out in the body thereof 
all the facts of the original loan. In para. 1 
of the plaint, after stating that the defen- 
dant had executed the promissory-note on 
November 19, 1930, it is set out that the 
defendant took a loan of Rs. 1,100 bearing 
interest at Rs. 1-80 per cent. per mensem, 
undertaking to re-pay the principal together 
with interest in full satisfaction on demand. 
In para. 2 of the plaint it is recited that 
demands had been made for re-payment of 
this loan in accordance with that under- 
taking but without avail. In para.3 the 
amount remaining due after deducting 
certain payments which had been made, is 
set out, and in para. 4 it is stated that 
the above sum of principal and interest 
amounting to Rs. 663-6-G mentioned in 
para. 3 above, was the loan taken at 
Kanyutkwin on November 19, 1930. 

Consequently, it is clear that all the facts 
of the original loan and all the terms thereof 
are set out in this plaint and the only real 
defect in the plaint is that in the prayer 
the plaintiff has omitted to pray for a decree 
based on the originai contract of loan, 


(4) 9 R 56; 134 Ind. Cas. 734; A I R 1931 Rang 
139; Ind. Rul. (1931) Rang. 305. 
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alternatively with a prayer for a decree 
based on the promissory-note. It would 
therefore appear that the facts of the case 
of Ram Ragubhir Lal v. United Refineries 
Burma, Ltd. (4) are exactly on all fours 
with the present case, and that even 
on his original plaint the plaintiff-respon- 
dent is entitled to succeed as on the origi- 
nal contract of loan, and that strictly an 
amendment of the plaint is unnecessary, 
although, as Carr, J., has stated, it would 
simplify matters if it were amended. Oon- 
sequently, the order of the District Court, 
remanding the suit to the Township Court 
for disposal. on the merits, is correct 
although based on wrong grounds, and 
this appeal fails and is dismissed with 
costs. But in trying the suit, the learned 
Township Jadge should bear in mind that 
the suit has now become a suit for the 
amount due on the original contract of 
loar, and is no longer a suit on the promis- 
sory note, as erroneously stated in the 
penultimate paragraph of the judgment of 
the District Court, dated October 19, 1931. 
D. Appeal dismissed. 
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MADRAS HIGH COURT 
City Civil Court Appeal No. 34 of 1934 
Mareh 26, 1935 
QUuRGENVEN AND Kine, JJ. 
K. M. MOHAMBARAM—Derenpant— 
APPELLANT 
versus 
RAM NARAYAN BRAHMIN— PLAINTIFF 
— RESPONDENT. 

Sale of Goods Act (III of 1930), s. 27—Owner 
entrusting motor bus to agent—Agent getting registra- 
tion certificate transferred in his own name—Sale 
to innocent third person—Owner's right against pur- 
chaser—fule where two innocent persons suffer by 
fraud of third. 

The defendant who owned a motor bus arranged 
with another person A that the latter should run 
the bus as his agent and left with A a letter signed 
by himself (the defendant) and addressed fo the 
District Magistrate requesting that the permit in 
respect of the bus be transferred to A, A altered 
this letter without the knowledge of the defendant 
into one addressed to the District Superintendent of 
Police requesting the latter to transfer the registra- 
tion certificate to A. The registration certificate 
was accordingly transferred and the plaintiff pur- 
chased the bus from A in the bona fide belief that A 
was the owner ; 

Held, that the defendant was not by leaving the 
registration certificate with Aor by any conduct of 
his precluded from denying A's authority to sell 
the bus and the plaintiif, therefore, acquired no valid 
title to the bus. 

Unless the real owner has enabled the third party 
to occasion a loss by putting him directly in a posi- 
tion to do so by his (the real owner's) own act, the 
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real owner cannot be made to suffer by the acts of 
the third party. Lickbarrow v. Mason (1), Hender- 
son & Co. v. Williams (2), Commonwealth Trust, Ltd. 
v. Akotey (3) and Farquharson & Co. v. C. King & 
Co. (4), referred to. 


O. O. C. Appeal against the decree of the 
Court of the City Civil Judge, Madras, 
dated April 6, 1934, and passed in O. S: 
No. 347 of 1933. 

: Mr. A. K. Balakrishnan, for the Appel- 
ant, 

Messrs. T. Aramainatha Pillai and S. 
Ramanujachari, for the Respondent. 

Judgment.—This appeal relates to rival 
claims by appellant (defendant No. 1) and 
respondent (plaintiff) to the ownership of 
a motor bus, The undisputed facts are as 
follows : 

Appellant was the original owner of the 
bus and had in his possession the registra- 
tion certificate, which is practically equi- 
valent to a title deed, and a ‘@ permit by 
virtue of which he was empowered to ply 
the bus for hire. In May 1932 Appellant 
arranged with one Arumuga Mudaliar that 
the latter should run the bus as his agent, 
and left with him a letter signed by him- 
self (appellant) and addressed tothe Dis- 
trict Magistrate, requesting that the ‘@’ 
permit be transferred to Arumuga Mudali. 
Arumuga Mudali proceeded to alter this 
letter, without the knowledge of the appel- 
lant into one addressed to the District 
Superintendent of Police and requesting 
the transfer to him of the registration 
certificate. The registration certificate was 
accordingly transferred, and in December 
1932, the respondent having, of course, every 
reason to think that Arumuga Mudali was 
the owner of the bus, purchased it from 
him. The bona fide nature of respondent's 
purchase is not contested, and the question 
is which party is to suffer asthe result of 
Arumuga Mudali’s fraud. 

The law to be applied to these facts is 
to be found in s. 27 of the Sale of Goods 
Act, the material portion of which runs ag 
follows: 

“Where goods are sold by a person who is not 
the owner thereof and who does not sell them 
under the authority or with the consent of the 
owner, the buyer acquires no better title to the 
goods than the seller had, unless the owner of the 
goods is by his conduct precluded from denying the 
seller's authority to sell,” 

The learned City Civil Judge according- 
ly addressed himself to the consideration 
of the appellant’s conduct and finds de- 
finitely that it is blameworthy. He had no 
right to leave the registration certificate 
along with the other papers in the bus, his 
duty was to keep that certificate in his own 
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possession, If he did not do so, he should 
have inspected it from time to time, ap- 
parently to assure himself that his agent 
had committed no fraud—and he should 
have issued some kind of public notice to 
obviate the possibility of any innocent would- 
be purchaser being defrauded. 

With this view of appellant's conduct 
we are unable to agree, and must point out 
very plainly that it is based upon no evi- 
dence whatever. The only witness examin- 
ed in the case was the appellant himself, 
and not one single question was put to 
him in crogs-examination. He has admite 
ted, no doubt, that he left the registration 
certificate in a box attached to the bus, 
but he had not been asked why he did so, 
or what was involved in his doing so, or 
what the rules were relating to his trans- 
action, and how far he knew of them. 
Nowhere does the learned City Civil Judge 
give any authority for his statement that 
it was the appellant’s duty to retain the 
registration certificate in his own posses- 
sion. It seems to us on the contrary that 
in pursuance of the arrangement made, 
whereby Arumuga Mudali should run the 
bus, account for the proceeds and pay the 
periodical tax due upon it, it might well 
be necessary for Arumuga Mudali periodi- 
cally to produce the registration certificate 
for examination by the authorities. 

Mr. V. V. Srinivasa Ayyangar, however, 
for the respondent seeks to support the 
learned City Civil Judge's decree upon 
another ground. He argues that itis not 
necessary to find that appellant’s conduct 
has been blameworthy. Section 27 of the 
Sale of Goods Act embodies the English 
rule of equity which is very succinctly laid 


down in Lickbarrow v. Mason (1) as fol- 
lows: 


“That wherever one of two innocent persons must 
suffer by the acts of a third, he who has enabled 
such third person to occasion the loss must sustain 
it.” 


As there is no authority cited before us 
with regard to the direct interpretation of 
8. 27 we may accept this principle, and 
may examine certain English cases in 
which its application has been considered. 

In Henderson & Co, v. Williams (2) the 
facts were that Grey & Co., had deposited 150 
bags of sugar with Williams, a warehouse- 
man at Hull. On June 6, 1894, they sent 
Williams the following telegram ‘Trans. 


(1) (1787-94) 2 T R63; 1 H Bl. 357; 6 East 21; 
1 RR 425; 5 T R 367 at p. 383; 6 TR3l:4Br,P 
© 57. 

(2) (1895) 1 Q B 521; 64 L J Q B 308; 14 R 575; 79 

T 98; 43 W R214, 
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fer to order of Fletcher, Leeds, 150 R.A.V? 
which was confirmed by letter sent on the 
same day. Fletcher meanwhile on June 3, 
had fraudulently initiated negotiations for 
a-sale of the sugar to Henderson & Co. and 
they purchased the sugar from him. Willi- 
ams after some correspondence refused to 
deliver the sugar to Henderson & Co., who 
sued him. The suit was decreed in favour 
of the plaintiffs and it was held in the 
course of the judgment by Lord Halsbury 
that “the true owner, having enabled 
Fletcher, to hold himself out as the owner, 
could not set up his title against that of the 
purchaser.” 

Commonwealth Trust, Ltd. v. Akotey (3) is 
a, judgment of the Privy Council on appeal 
from the Gold Coast. It was concerned 
with a consignment of cocoa sent by the 
respondent to one Laing and sold by Laing 
to the appellants. With the consignment 


respondent sent to Laing the consignment: 


notes which served as documents of title 
to the cocoa, but as respondent and Laing 
had not yet by the time of thesale to the 
appellant come to any agreement as to the 
price Laing should pay, it was held that 
there was no contract of sale. Neverthe- 
less, though the property in the cocoa had 
not passed to Laing, the appellants’ title 
was affirmed upon the principle of L’ckbar- 
row v. Mason (1). 

Now it is clear from an analysis of these 
two cases that when the real owner 
‘enables’ a third party to occasion a loss, 
he must by his own act put him directly 
in a position to do so. Inthe sugar case 
the owners definitely put the sugar atthe 
disposal of Fletcher; in the cocoa case the 
owners definitely sent to Laing the 
documents which would give him the 
right to take the cocoa from the railway 
company and hold it as if it were his 
own. By the direct act of the owners, there- 
fore, in each case, Fletcher and Laing 
were in a position to dispose of the goods, 
and as it was this direct act which gave 
them that authority, the owners were 
naturally held to be precluded by their 
conduct from denying the title of Fletcher 
and Laing to sell. 

The case here is quite different. The 
appellant no doubt left Arumuga Mudali 
in possession of the bus, and left him also 
in possession of the document of title to 
it. But that document was in appellant's 
own name, and unless it were transferred 
to the name of Arumuga Mudali, Arumuga 


(3) (1926) A O 72; 94L J P O167; 41 TLR 641; 
34 L T 38. 
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Mudali had ne right to dispose of the bus. 
Merely to leave the registration certificate 
with Arumuga Mudali was, therefore, not 
equivalent to the sending of the telegram 
or of the consignment notes in the other 
cases; nor is it possible to argue that the 
appellant ought to have contemplated the 
possibility of forgery and fraud upon 
Arumuga Mudalis part. 

In the third English case with which we 
have to deal the limitations of the proposi- 
tion in Lickbarrow v. Mason (1), are con- 
sidered, and it will be seen from it that 
the respondent’s case here must fail. That 
case is Farquharson Bros & Co. v. C. King 
& Co. (4). There the owners of some 
timber warehoused it with a dock company 
with instructions to accept all transfer or 
delivery orders signed by their clerk. The 
clerk signed orders transferring the pro- 
perty to himself under an assumed name, 
and then under that assumed name sold 
the timber to C. King & Co. who purchas- 
ed it in good faith. It was held that 
although the authority given to the clerk 
was the ultimate cause of the sale and, 
therefore, in one sense the clerk was 
‘enabled’ by that authority to effect the 
transfer and occasion the loss, there was 
no authority to ‘sell’. The true owners 
had not, therefore, precluded themselves 
by anything they had done from denying 
the clerk’s title to sell. The present case 
is exactly similar in principle. The appel- 
lant never gave Arumuga Mudali any 
authority to sell, or any document which, 
without fraud on his part, could confer any 
such authority. 

We are accordingly of opinion that on 
the true construction of s. 27 of the Sale 
of Goods Act, the appellant here is not 
precluded by his conduct frem denying the 
seller's authority to sell. We allow the 
appeal and dismiss plaintiff's suit with costs 
of defendant No. 1 throughout. 


A. Appeal dismissed. 
(4) (1902) A O 325; 71L J K B 667; 86 L T 810; 
51 W R94, 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT 
Miscellaneous Petition No, 17 of 1935 
March 30, 1935 
GRILLE, J. C. 
MAROTI—APPLIOANT - ACCUSED 
Yersus 
TMPEROR—NON-A PPLIOANT 
Criminal Procedure Code (Act V of 1898), ss. 215, 
273, 289, 494—Commitment, quashing of—Insufficiency 
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of evidence, if ground for quashing commiiment— 
Remedy of aggrieved party. 

Insufficiency of evidence is not a point of law and 
is not a ground for quashing a commitment. The 
prohibition in s. 215, Oriminal Procedure Code, is 
limited to points of law as, if acommitment may be 
quashed upon the merits, an application would in 
practice be} made only in doubtful cases and if the 
decision on the merits were to be against the applicant 
he would enter on his trial under grave prejudice. 
It is precisely to remedy any suspicion of injustice 
under which the applicant may labour in respect of 
what he considers to be a committal on insufficient 
evidence that provision has been made in s. 273 for 
cases tried in the High Oourt and’ ins.289 in the 
Sessions Court. There is also an additional remedy 
provided by s. 494 of the Oriminal Procedure Oode, 
in which the Sessions Judge on a perusal of the 
commitment order and the evidence adduced before 
the Committing Magistrate may invite the Public 
Prosecutor to consider whether he should undertake 
action under that section. Jogeshwar Ghose v. 
Emperor (6), Sheobux Ram v. Emperor (7), Hassan 
Din v Emperor (10) and Girish Chandra v, Emperor 
(11), relied on. Maniram v. Emperor (4), dissented 


from, 

Application for quashing the com- 
mitment order dated February 5, 1935, 
passed by the City Magistrate, Nagpur. 

Mr. W. C. Dutt, for the Applicant. 

Mr. W. R. Puranik, for the Crown, 

Order.—This is an application under, 
s. 215 of the Criminal Procedure Code, 
for quashing sn order of commitment to 
stand his trial for a charge of murder 
by one Maroti. Three other persons were 
charged with Maroti, but no application 
has been made in respect of them. The 
“ application is made on the ground that 
there is no evidence on the record against 
Maroti to justify the commitment order. 
The evidence appearing against Maroti 
is admittedly meagre and is limited to 
to evidence that he was in the company 
of the other persons who had been com- 
mitted to trial and against whom there 
was prima facie evidence warranting a com- 
mittal and that a piece of sacking, similar 
to that in which the body of the murdered 
man was found, was recovered from his 
house. It is contended that this evidence, 
if accepted and unrebutted, is mnever- 
theless insufficient to warrant the com- 
mitment and that this insuffictency of 
evidence or as the learned Oounsel 
for the applicant has put it, 
absence of evidence to connect Maroti with 
the offence, is a point of law. 

I feel myself at a certain disadvantage 
in this case, in that in the majority of 
cases which have been cited on either 
side there has been no discussion, 
but a bare statement that the absence of 
insufficiency of evidence is or is not a 
‘point of law, and in the only case. in 
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our own Court which has been cited Ismail 
v. Emperor (1), Baker, J. O., stated : 

“A commitment can be quashed on a point of 
law only. It cannot be quashed on the ground 
that there is no evidence on the Committing Magis- 
trate’s record to sustain the charges: cf. Emperor 
v. Suleman Ibrahim Nakhuda (24, followed in in re 
the Sessions Judge of Coimbatore (3)". 

In Emperor v. Suleman Ibrahim Nakhuda 
(2), Heaton, J. stated that although such 
a commitment may be convenient or 
indiscreet, it is not illegal and the Courts 
are only concerned with ihe question of 
illegality, and Chandavarkar, J. pointed out 
that the Criminal Procedure Code provid- 
ed that a committal should be quashed 
on a point of law only and that it is 
possible that the prosecution may have 
evidence to offer in support of the charges 
in question in the Sessions Court in- 
dependently of the evidence recorded by 
the Committing Magistrate, and the 
responsibility of withdrawing a case com- 
mitted rests with the Public Prosecutor 
under s, 494 of the Criminal Procedure 
Code. This case waa considered with 
others in Maniram v. Emperor (4), in 
which the law was discussed more fully than 
in the other cases cited and on which the 
applicant relies, and Rupchand, A. J.G. 
declined to follow the decision on the 
ground that the previous decisions in the 
contrary sense in the Allahabad and 
Calcutta High Courts had not been 
referred to and that the question whether: 
absence of evidence, where no evidence 
had been adduced in the Committing 
Magistrate's Court and none had been avail- 
able for being adducedin the Court of Ses- 
sion so as to connect the accused with the 
offence, was a point of law or not, was 
not clearly present in the minds of their 
Lordships. I myself respectfully doubt 
the validity of the argument that evidence 
of which no indication had been given in 
the committing Court might possibly 
appear in the Court of Session, but that 
does not affect the actual question whe- 
ther the absence or insufficiency of evidence 
is a point of law. 

In Empress Vv. Narotam Das (5), it was 
held that the fact that there was no 
evidence to connect a ‘person committed 

(1) AI R 1925 Nag. 4.9; 87 Ind. Oas. 965; 26 Or, L 


J 1045. 

: (2) 10 Ind. Oas 602; 13 Bom. LR 201; 120r.LJ 
) 97 M L J 593; 25 Ind. Cas. 993;15 Or. L J 
(4) AI R 1932 Sind 157; 140 Ind. Cas. 485; (1932) 

Or. Cas. 693; 26 S L R 407; Ind, Rul, (1932) Sind 189: 


34 Or. L J 14. 
(5) 6 A 98; A W N 1883, 225. 
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for trial with the use of false evidence 
which was the basis of commitment was 
a defect in law sufficient to justify the 
quashing of the commitment; but it may 
be observed that this dictum was in the 
nature of a parergon and that the com- 
mitment of Narotam Daslwas held to be bad 
on the ground thai the Committing Magis- 
trate was incompetent to entertain the 
case at all. Two cases have been cited 
from the Calcutta High Court, neither of 
which appears in an authorised publica- 
tion, to the effect that absence of evidence 
to warrant a commitment is a point of 
law and may furnish a good ground for 
the quashing of a commitment: Jogeshwar 
Ghose v. Emperor (6), and Sheobux Ram v. 
Emperor (7). In the former case the 
learned Judges discussed the nature of 
the evidence on which the commitment 
was based and on perusing the evidence 
considered that it was insufficient to 
sustain the commitment and quashed it. 
In the course of the judgment it was 
remarked : 

“Insufficiency of evidence has never been treated 
as a ground for quashing a commitment, but this 
Court following the principle laid down by the 
Oourts in England has held that the absence of 
evidence to warrant a commitment is a point of 


law and may furnish a good ground for quashing 
the commitment,” 


In Sheobux kam v. 
Harington, J. stated : 

“The test which should be applied to decide 
whether a committal ought or ought not to 
be made on the facts is this assuming that the 
whole of the evidence telling against the accused 
is true, is there a case which a Judge at a trial 
could leave to a jury? lf the evidence is such 
that a Judge would have been bound to rule that 
there was no evidence on which a jury could 
convict, then a committal ought not to be made. 
If there is any evidence which calls for an answer, 
however great the preponderance in favour of 
the prisoner may be, then the committal is 
proper.” | | 

On the discussion of the evidence on 
which the committal was based, the 
learned Judge came to an opinion that 
it just stopped short of acase which could 
properly be left to ajury. In Ghansham 
Das v. Emperor (8), Zafar Ali, J. stated: 

“The Oalcutta, Allahabad and Burma High Courts 
have held that, where there is no evidence to 
support an order of commitment, the commitment 
must be quashed because absence of evidence is a 
question of law and not of fact.” 

The cases of Allahabad and Calcutta 
cited by me were quoted, but there is no 
reference to a judgment of the Burma 


(6)5 OWN 41}, 

(7) 9 O W N 829; 2 Or. L J 534, 

(8) A IR 1930,Lah, 545; 125 Ind. Oas, 324; Ind, Rul. 
1930) Lah, 596, 


Emperor (7), 
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High Court and the only casein that Court 
which Ihave been ableto find is that of Em- 
peror v. Nga Taung Thu (9), where Twomey, 
J.considered that on the facts he would 
have been glad to quash the commitment 
order, but found himself unable to do 
so as no question of law was involved, 
He held that a commitment order could 
not be quashed merely on the ground 
that the evidence was doubtful. In Hassan 
Din v. Emperor (10), Tapp, J. found 
himself unable to agree with Zafar Ali 
in Ghansham Das v. Emperor (8), and held 
that an order of Committing Magistrate 
could only be quashed on a point of law 
and that the absence or insufficiency of 
evidence did not render a commitment 
illegal. The basis of this judgment is 
that to hold that the absence or insufficiency 
of evidence constituted a point of law 
which would result in the Court entertain- 
ing the application, would necessilate a 
consideration of the evidence before a 
decision could be reached whether the 
commitment was justified or not, and that 
a point of fact would have to he decided, 
which would be usurping the functions 
of the Sessions Judge and deciding the 
guilt or innocence of an accused person 
before trial. This case has also been 
discussed in Maniram v. Emperor (+), and 
dissented from therein. The ground for 
dissenting is that in dealing with an 
application under s. 215 of the Criminal Pro- 
cedure Code the High Court is not required 
to appreciate the evidence, but it proceeds 
on the assumption that the facts as stated 
in the committal order will be proved 
at the trial and that all that the High 
Court is required to apply its mind to 
is that assuming that the facts are proved, 
do they justify the conviction of the 
accused or not? So stated the point at 
issue appeared to Rupchand, A. J. C.a 
point of law pure and simple. 

With the greatest respect I find myself 
unable to agree with this proposition. 
The consideration envisaged by the learned 
Additional Judicial Commissioner is.a 
consideration whether the evidence is 
sufficient to warrant a conviction, whether 
that consideration is reached after clarify- 
ing the evidence or on a consideration of the 
evidence already clarified; the Court has to 
appreciate the intrinsic value of the evi- 
dence and its weight considering the cir: 

(9) 23 Ind, Oas. 478; AI R 1914 (L B)9; 15Cr. LJ 
270; 7 Bur. LT 26. 

(10) AIR 19381 Lah, 467; 132 Ind. Cas. 380; (1931) 


Or, Cas 691; 32 Cr, L J 867; Ind, Rul. (1931) Lah, 572; . 
32P LR 581, 
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cumstances of the case, as well as its 
credibility. The learned Additional 


Judicial Commissioner has further held: 

“I think s. 215 was intended inter alia to empower 
the High Oourt to quash a committal to a .Court 
of Session in all such cases in which a Judge of 
a High Court trying a. Sessions case would stay 
proceedings under s. 273 although a similar power 
ae been conferred on the Sessions Oourt 
itself. 


Now the functions of ss. 273 and 215 
of the Criminal Procedure Code have been 
considered by Rankin, ©. J. in Girish 
Chandra v. Emperor (11), and he consider- 
ed that s, 273 had no reference to cases 
of illegal commitment. He held that the 
section was intended to provide a short 
and effective way by which charges which 
had no merits might be disposed of in 
a case tried by a High Court in the 
exercise of its original criminal jurisdic- 
tion. The section gives the High Oourt 
power of staying proceedings on such 
charges before the commencement of the 
trial. The Sessions Court has no such 
power, and all thatit may do after hearing 
the evidence and then coming to the 
conclusion that there is no evidence that 
the accused has committed the offence 
is that it may direct the jury to return 
a verdict of not guilty, but it cannot do 
so before the commencement of the trial. 
I do not consider that s. 215 can be invoked 
where a Sessions Court is already empower- 
ed by s. 289 of the Code to direct a jury 
to return a verdict of not guilty on the 
evidence which is led before it. 

Rankin, ©. J. bas further explained in 
Girish Chandra v. Emperor (11), why the 
prohibition in s. 215 is limited to points 
of Jaw and he proceeds on grounds 
similar to those advanced by Tapp, J. in 
Hassan Din v. Emperor (10). If a commit- 
ment may be quashed upon the merits, 
an application would in practice be made 
only in doubtful cases and if the decision 
on the merits were to be against the 
applicant, he would enter on his trial 
under grave prejudice. It is precisely to 
remedy any suspicion of injustice under 
which the applicant may labour in respect 
of what he considers to be a committal on 
insufficient evidence that provision has 
been made in s. 273 for cases tried in 
the High Court, and in s. 289 in the 
Sessions Court. There is also an addi- 
tional remedy provided by s. 494 of the 
Criminal Procedure Code in which the 
Sessions Judge on a perusal of the com- 
mitment order and the evidence adduced 


(11) A I R 1929 Oal, 756; 123 Ind, Cas, 433, 
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before the Committing Magistrate may 
invite the Public Prosecutor to consider 
whether he should undertake action under 
that section. 

For these reasons I consider that the 
application does not lie and that the 
question of insufficiency of evidence is 
not a point of law. The application is 
dismissed, 

N. Application dismissed. 





» LAHORE HIGH COURT 
Letters Patent Appeal No. 64 of 1932 
(In Civil Appeal No. 874 of 1930) 
June 10, 1935 
ADDISON, Acta., ©. J. AND DIN Monammap, J. 
BISHEN SINGH AND oTHERS—PLAINTIFFS 
— APPELLANTS 
versus 


BAI HSHISH SINGH AND OTHERS— 
DEFENDANTS—RESPON DENTS 

Civil Procedure Code (Act V of 1908',s. Li, Expl. 
VI, O. I, r.8—Representative suit—Res judicata— 
Test to see if prior suit operates as res judicata. 

A man may litigate bona fide in respect of a public 
or private right claiming it in common for himself 
and others and by virtue of s. 11, Civil Procedure 
Code, bind all persons interested in such right by 
the findings arrived atin his suit. In such cases it 
may not bs necessary even to name the persons ex- 
pressly in the suit. Or, on the other hand, under 
O. J, r. 8, he may obtain the leave of the Court to 
sue or be sued on behalf of or for the benefit of all 
persons so interested. In these circumstances he 
shall have to obsarve allthe formal:ties laid down 
in the section and if he fails to do so, persons other 
than himself, will not be bound by any decision 
arrived at in that suit. 

The test to see if Expl. VI, tos. 11, Civil Proce- 
dure Code, applies is whether ths previous litigation 
was bona fide and whether any injury had resulted 
to the plaintifis on account of the omission to comply 
with the provisions of r. 8, of O. I. This will bea 
question of fact depending on the circumstances of 
each case as it arises. Kumaravelu Chettiar v. 
Ramaswami Atyar (1), explained, Gopalacharyulwu v. 
Subbamma (2), referred to. 

. P. A. against an order of Mr. 
Justice Dalip Singh, dated October 14, 
1932, reversing that of the Senior Subordi- 
nate Judge, Ambala, dated March 28, 1930, 
which reversed the decree of the Subordi- 
nate Judge, Fourth Class, Rupar, dated 
August 13, 1929. 

Mr. R. C. Soni, for the Appellants. 

Sardar Iqbal Singh, and Mr. Yashpal 
Gandhi, for Mr. Fagir Chand, for the 
Respondents. 

Din Mohammad, J.—This is a Letters 
Patent Appeal from the order of Dalip 
Singh, J. os 

The facts bearing upon the point of law 


1985 


involved in this case may shortly be stated. 
The defendants-respondents built a wall 
on a pisce of the village common land 
which formed part of the abadi. There- 
upon one Nand Lal, who besides being a 
proprietor in the village was a lamlardar 
as well, instituted a suit for the ejectment 
of the defendants and expressly alleged in 
the plaint that he was claiming that relief 
for himself and for all other persons inter- 
ested therein. The defendants resisted the 
suit on the ground inter alia that Nand 
Lal was incompetent to sue alone. The 
Subordinate Judge, however, decided this 
point against the defendants, but dismissed 
Nand Lal's suit on the merits. On appeal 
the case was remanded, but even the 
Second Subordinate Judge, to whom the 
case was sent, again dismissed it on the 
merits, The appeal against this order 
abated on December 13, 1927. On March 
21, 1929, the suit out of which this appeal 
has arisen was instituted by two other 
proprietors of the village on behalf of the 
whole proprietary body under O. I, r. 8, Civil 
Procedure Code, impleading Nand Lal as 
a co-defendant along with the other ofend- 
ing defendants. The contesting defendants 
contended inter alia that the suit was 
barred by limitation and by the rule of 
res judicata. Without framing any issues 
on the merits of the case the Subordinate 
Judge resolved these two pleas into issues 
and without definitely deciding the question 
of limitaticn came to the conclusion that 
the suit was barred by the rule of res 
judicata on the ground that the previous 
suit had been instituted in a representative 
. capacity. On appeal the Senior Subordi- 
nate Judge disagreed with this conclusion 
and remanded the case for disposal in 
accordance with law. From this order the 
defendants took an appeal to thie Court 
which was heard by Dalip Singh, J. He 
accepted the appeal, set aside the order 
of the Senior Subordinate Judge and 
dismissed the suit. It is from this order 
that the present appeal has been preferred. 

The sole question for determination in 
this case is whether Nand Lal’s suit was a 
representative suit so as to bar the present 
suit by its findings. In order to arrive at 
a decision on this point it will be necessary 
to refer to Explanation VI of s. 11, and 
0. I, r. 8, Civil Procedure Code, which 
for facility of reference are produced 
below :— 


Explanation VI, reads as follows:— 
“ Where persons litigate bona fide in respect of a 
public right or of a private right claimed in common 
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for themselves and others, all persons interested 
in such right shall, for the purposes of this section, 
be deemed to claim under the persons so litigating.” 

Order 1, rule 8, says:— 

“ Where there are numerous persons having the 
same interest im one suit, one or more of such 
persons may, with the permissi.n of the Court, sue 
or be sued, or may defend, in such suit, on behalf 
of or for the benefit of all persons so inter- 
ested * * * +” 


It is contended on behalf of the appel- 
lants that these provisions of law are not 
independent of one another and that 
Explanation VIis controlled by O. J, r. 8. 
Be that as it may, as we read the above 
provisions we find that a man may litigate 
bona fide in respect of a public or private 
right claiming it in common for himself 
and others and by virtue of s. 11, Civil Pro- 
cedure Code, bind al] persons interested in 
such right by the findings arrived at in his 
suit. In such cases it may not be neces- 
sary even to name the persons expressly 
in the suit. Or, onthe other hand, under 
O. I, r. &, be may obtain the leave of the 
Court to sue or be sued on behalf of or for 
the benefit of all persons so interested. In 
these circumstances he shall have to observe 
all the formalities laid down in the section, 
and if he fails todo so, persons other than 
himself, will not be bound by any decision 
arrived atin that suit. 

Counsel for the appellants had relied on 
Kumaravelu Chettiar v. Ramaswami Aiyar 
(1), but that judgment does not go so far 
as to support the appellants’ contention 
entirely. In the first place in that case, 
as will appear from p. 672*, of the report, 
no reference to representation had been 
made at the time of the institution of the 
suit and their Lordships observed that this 
vmission could not be regarded as a mere 
question of form. Secondly, at p. 677 
while considering Gopalacharyulu v. Sub- 
bamma (2), their Lordships observed that : 

“They would not exclude the possibility of a 
decree being within the benefit of the explanation 
where the litigation having been bona fide the 
omission to comply with the conditions of the rule 
has been inadvertent, and no injury from the omis- 


sion has been sustained by the plaintiff in the 
second suit,” 


The Madras judgment that was referred 
7 by their Lordships laid down as fol- 
ows:— 

“ Explanation VI, to s. 11, Oivil Procedure Code 
applied not only to cases where leave of Court has 

(1) 56 M657; 143 Ind. Oas. 665; Ind, Rul. (1933) 
P O 176: 57 OL J 528; 37 O W N 853; (1933) M W 
N 758; 65M LJ 87; 38 LW 16; (1933) A L J 762: 
Al R 1933 P 0183; 35 Bom. LR 827; 6CI A 278 


(P 0). 
(2) 43 M 487; 55 Ind, Cas 984; 38 M L J 493; 
M W N435:27M_L T 249, eee 


~ *Pages of 56 Mad.—[Ed,] 
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been granted under O, I, r. 8, but also to cases where 
some of the persons claiming a private right in 
common with others litigate bona fide on behalf of 
themselves and such others.” 

It is significant that this judgment was 
not overruled by their Lordships of the 
Privy Council. 

In our view, therefore, the test that is to 
be applied in such cases is whether the 
previous litigation was bona fide and whether 
any injury had resulted to the plaintiffs 
on account of ths omission to comply with 
the provisions of r. 8, of O. I. This will 
be a question of fact depending on the cir- 
cumstances of each case as it arises. 
Judging by this standard, we are not in a 
position to hold that Nand Lal's litigation 
was not bona fide and that injury had been 
sustained by the present plaintifs on 
account of his nob having applied under 
O. I, r. 8, Civil Procedure Code. As stated 
above, it was expressly mentioned in his 
plaint that the suit was.being instituted 
for the benefit of the entire proprietary 
body of the village. Not only this, both 
Bishen Singh and Bansi, who have now 
started the litigation and undertaken to 
contest it on behalf of the entire proprietary 
kody, themselves appeared as witnesses 
in the previous suit as P. W. No. 2 and 
P. W. No. 4, respectively, and supported 
the plaintiffs. It cannot reasonably ba 
contended on their behalf, therefore, that 
they had been left in the dark as to the 
institution of the previous suit or as to the 
nature of the relief claimed by Nand Lal, 
Had they not been satisfied with its con- 
duct, they would have at once taken steps 
in the matter and applied for being made 
parties to the suit. Not having done 80, 
the only irresistible conclusion is that 
Nand Lal was prosecuting the previous 
case in a bona fide manner and was com- 
pletely safe-guarding the interest of the 
entire proprietary body. 

We are rather disposed to think that 
the present litigation has not been started 
in a bona fide manner and is a mere attempt 
to avoid the previous judgments which, as 
stated above, had been delivered twice 
against the then plaintifi Nand Lal on full 
consideration of the facts of the case. 

In these circumstances we affirm the 
decision of Dalip Singh, J. and dismiss 
this appeal. We, however, make no order 
as to costs. 


N. Appeal dismissed. 
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BOMBAY HIGH COURT 
Original Civil Jurisdiction Suit No. 127 
of 1930 
February 21, 1935 
TYABJI, J. 
POONAMCHAND PRATAPJI— PLAINTIFF 
versus 


MOTILAL KAPURCHAND - DEFENDANT 

Presidency Towns Insolvency Act (III of t£09), 
s. 52— Property obtained after adjudication—Official 
Assignee not intervening to assert right to tt—Right 
of insolvent to deal with w—Swit by insolvent — 
Receiver not applying to be made plaintr{f—Subse- 
quent annulment of adjudication—Held, there could be 
no abatement—Civil Procedure Code (Act V of 1908), 
O, XXII, r.8—Applicability. 

The Official Assignee can assert a right to proper- 
ty acquired by the insolvent after his adjudication 
and before his discharge. Unless the Official 
Assignee intervenes, 50 as to assert under s 52, Pre- 
sidency Towns Insolvency Act, a right to divide 
amongst the creditors of the insolvent property which 
has been acquired by the insolvent after adjudica- 
tion, such after-acquired property: may be dealt with 
by the insolvent himself, and third parties may 
acquire it from the insolvent. 

What is required for constituting intervention 
must naturally take its colour from the nature of the 
property. When the property consists of a right of 
action and there is already a suit pending, then the 
proper course is that the Official Assignee should 
apply to be made a plaintiff in the suit and to be 
given the conduct of the suit, Where he has taken 
no steps to be brought in the suit by the insolvent 
or have its conduct, and subsequently when tke 
adjudication order was annulled said that he was 
not concerned with the suit, he cannot be made a 
party and there is no intervention by him. In such 
circumstances there is no abatement of the suit and 
no occasion for the plaintiff to apply to set aside the 
abatement. Is is only if he had been made a party 
to the suit, and had exercised his right of declining 
to proceed with the suit, could O. KALI, r. 8, Oivil 
Procedure Code, apply. Macleod v, B. B, & C. I. Ry. 
Co. (1), distinguished. 

Mr. M. P. Amin, for the Plaintiff. 

Mr. H. D. Banaji, for the Defendant. 

Judgment.—tThis a suit arising out of a 
partnership. The plaintiff was adjudicated 
an insolvent on March 18,1924. After the 
suit was brought, the adjudication order 
was—on June 16, 198l—annulled. Several 
objections have been taken to the suit; I 
need only consider whether by reason of 


the insolvency of the plaintiff {the 
suit is not maintainable at the 
instance of the plaintif. = The 
Presidency Towns Insolvency Act, s. 17, 


provides that on the making of an order of 
adjudication, the property of the insolvent 
shall vest inthe Official Assignee. It is 
admitted that this section does not apply 
to property that might accrue to, or to which 


the insolvent might become entitled, 
after the date of the adjudication, But 
the property of the insolvent divisible 


amongst the creditors under sub-s, 1 (a) 
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of 8. 52 comprises all such property as may 
be acquired by or devolve on him before 
his discharge. Thus the Official Assignee 
can assert a right to property acquired by 
the insolvent after his adjudication and 
before his discharge. It has been held— 
and this was not questioned—that unless 
the Official Assignee intervenes, so as to 
assert under s. 52 a right to divide amongst 
the creditors of the insolvent property which 
has been acquired hy the insolvent after 
adjudication, such after-acquired property 
may be dealt with by the insolvent himself, 
and third parties may acquire it from the. 
insolvent. 

I have to decide, therefore, whether the 
Official Assignee hag intervened with 
reference to the property in question,— the 
subject-matter of the suit. It was argued 
for the defendant that he had. The interven- 
tion is alleged to consist in that the Official As- 
signee appeared inthe Court at the instance 
of Kemp, J., before whcm the suit was pend- 
ing, secondly, that Kemp, J., gave orders 
that the Official Assignee should bave 
notice of the claim of a third party named 
Seshmal, and, thirdly, that the Official Assig- 
nee wrote requesting the solicitors of ihe 
defendant to consent to the Court Receiver 
giving over the assets to him. All this 
happened in 1930. The Official Assignee 
by his letter dated October 5, 1934, stated 
that as the adjudication order herein had 
been annulled—the annulment was cn June 
16, 1931— he claimed no interest in the sub- 
ject-matter of the suit. The letters 1elied 
upon in this ccnnection are in Exhibits 3, 
Gand 7. 

In my opinion the acts and events relied 
upon did not ccnstitute such intervention 
as to vest the subject-matter of the suit in 
the Official Assignee, and thus to include it 
in the property divisible among the credi- 
tors under s. 52. Such vesting would be 
necessary before the plaintiff could be pre- 
verted from maintaining the suit. 

The authorities are clear that where the 
Official Assignee demands payment of a 
sum that isdue tothe insolvent, the demand 
is sufficient intervention to support a suit 
or other action~by the Official Assignee: Ma- 
cleodv. B. B.&C. I. Ry. Co., (1), and Emden 
v. Carte (2). In Hill v. Settle (3), it was held 
that if the Official Assignee has once inter- 
vened, the property is indefeasibly vested in 
him and he cannot afterwards divest it from 

(1)7 Bom. LR 618. 

Pd (1881) 17 Oh. 768; 511 J Oh. 41; 44L T 


(3) (1917) 1 Oh. D 319; 86 LJ Ch, 243: 33 TLR 
168; 61 S J 217; 116 L 'T 263, 
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himeelf. But whatis required for constitu- 
ting intervention must naturally take its 
colour from the nature of the property. 
When the property consists of a right of ac- 
tion and there is already a suit pending, 
then the proper course appears from the 
decisions to be that the Official Assignee 
should apply to be madea plaintiff in the 
suit and to be given the conduct of the suit. 
The Official Assignee in the case before me 
did not do any thing approaching this. In 
the case that was cited—Hill v. Settle (3)— 
Warrington, L. J., refers to the situation 
in these terms (p. 325): 

“The defendant alleges that the right of ection jg 
vested in the trustee in bankruptcy, and that he 15 
therbfore, to say the least of it, a necessary party 


to the action and that the action ought to be stayed 
until he has been made a party.” 


This indicates the position where there is 
a pending suit and the Official Assignee is 
shown to have intervened. It refers to the 
necessary consequences of interventions, 


and in that manner furnishes an explana- 
tion of Intervention. Reliance was 
also placed upon the Civil Pro- 


cedure Code, O. XXII, r. 8. But the rule 
is that the suit shall not abate: though an 
exception ismade where the Official Assig- 
nee or Receiver declines to continue the 
suit,—in which case the snit is to abate, 
The position here cannot be considered ag 
one in which the Official Assignee declines 
to continue the suit. He took no 8tepsto be 
broughtin the suit or to have itg conduct, 
Then subsequently, when the adjudication 
order was annulled he said that he was 
not concerned with the suit. He could not 
in these circumstances be made A party to 
the suit. The case would have been different 
if he had been made a party to the suit. and 
had exercised his right of declining to 
proceed with the suit. Only in that case 
could the defendant have applied under 
O. KAI, r. 8, sub-r.2,,and the Court might 
then have made an order dismissing the suit. 
Even in that case under r, 9 the plaintiff 
could have applied to have the abatement 
or dismissal set aside, but at the same 
time on the adjudication being annulled 
the Court would have had power 4 


: to set 
aside the abatement: Kissen Gopal 
Karnani v. Suklal Karnani (4). A 


reference to these provisions shows how 
inapplicable they are to the facts of the 
present case. There has been no abatement 
of this suit and no occasion for the plaintiff 
to apply that the abatement should be set 
aside. Even if I were to consider the cage 
as in substance raising the question that 


~ *Page of (1917) 1 Oh, D.—[£d], ~ 
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would arise if the facts were taken in the 
form most favourable to the defendant for 
the purpose of relying upon O. XXII, then 
I should certainly follow Kisan Gopal 
Karnani v. Suklal Karnani (4) and set aside 
the abatement. In fact in the able argu- 
ment that Mr. Banaji addressed to me he 
had to admit that he was relying on a purely 
technical objection, and that he could only 
succeed on the ground that there was an 
intervention by the Official Assigee and 
that the very fact of intervention created 


a right in the defendant to object to any 


body but the Official Assignee proceeding 
with the suit, 

In my opinion the argument of the defen- 
dant must fail. There has not been any 
action amounting in the circumstances to 
interventicn. If there had been interven- 
tion, the suit might perhaps at the instance 
of the defendant have been declared to have 


abated: but on the application of the 
plaintiff the abatement would, in all 
likelihood, have keen set asice. The suit 


will, in accordance with my order of Feb- 
ruary 20,1935, be referred to the Commis- 
sioner for taking the accounts as from the 
date of the partnership established in 1925 
having regard to tbe contentions of the 
parties. Defendants must pay the costs of 
Issues Nos. 1 and 2 which were argued 
before me. Further costs and further 
directions reserved. 

Order accordingly. 


N. 
(4) 58 O 844; 98 Ind. Oas 781; A I R 1927 Oal. 75 
31 O W N22., 
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GALCUTTA HIGH COURT 
Civil Appeal No. 816 of 1933 
June 17, 1935 
MITTER, J. 

MOHAMMAD SOLEMAN MOLLA 
AND OTHERS—PLAINTIFFS— APPELLANTS 
VETSUS 
TASADDUQ HOSSAIN AND OTHERS 
DEFENDANTS— RESPONDENTS 

Muhammadan Law—Wakf—Office of mutawalli, if 
heritable or transferable— Power to nominate succes- 
sor, if exists—Trespasser in possession of wakf pro- 
perty—Suit for possession—All mutawallis, if should 
join in suit—Religious Endowment — Person without 
legal right but in actual  possession—Right to main- 
tain suit for possession for benefit of endow- 
ment, Soe 

In the absence of any provision in the wakfnama 
the office of a mutawalli is neither heritable nor 
transferable. A mutawalli has only power to nomi- 
nate his successor in death bed, but he has no right 
to appoint his successor in his own life-time and in 
health and withdraw from the management of the 
walk or transfer or assign his office during his life- 
time and while in good health unless his powers are 
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“general” or as the authorities put it, “unless the 
consignment was made to him in a general manner." 
That isto say,such appointment or transfer is valid 
only when the appointing mutawalli or the mutawallt 
who is transferring his office had been given at the 
time of his appointment either bythe wakf or the - 
kazi the power of transferring the trust to another 
and substituting that other in his own place by a 
sanadi-wakf or wasiat, should necessity arise for it. 


` Salimullah v. Abdul Khair M. Mustafa (l), relied 


on. 
Where administration of a trust is vested in several 

persona, they all form, as it were, one collective trustee 

and they must exercise the powers of their office 

jointly, Ifa suit hasto be brought to recover trust 

property in the possession of a trespasser, all must 

join as plaintifis, and only such of themas refuse to 

join as plaintifis must be made defendants; all the 
trustees must be parties to the suit. These principles 

apply to mutawallis also. Consequently some only 
of the mutawallis are not competent to maintain a 
suit for recovery of possession of wakfpropertyin a 
trespasser’s possession. Luke v. South Kensington 
Hotel Co. (6), Rajendra Nath Dutt v. Mohamad Lal 
(7), Kokilesart Dassi v. Rudranand Goswami (8) and 

Bechu Lal v. Oliulia (9), applied. 

A person without legal right, but in actual posses- 
sion of a muttor any other endowment, is entitled to 
maintain a suit for recovery of possession appertain- 
ing to it, not for his own benefit, but for the benefit of 
the mutt or endowment. 

decree of 


©. A. from appellate 
the Sub-Judge, Second Court, Hooghly, 
dated January 1?, 1933. 

Messrs, Saadulla and Farhat Ali, for the 
Appellants. 

Messrs. Mukherjee and Paresh Nath 
Mukherjee, for the Respondents. 

Judgment.—The four plaintiffs who 
are the appellants in this Court sued as 
mutawallis to recover a parcel of land in 
the possession of the defendants on the 
ground that if appertains to a wakf. 
The defendants denied that they were 
mutwallis, set up one Abdur Rahaman as 
the sole mutwalli and denied the right 
of the plaintiffs to maintain the suit. They 
also stated that the land is not a part of the 
wakf estate at all, but their own property. 
Both the Courts below have found the proc- 
perty in suit to be part of the wakf estate, 
but the Courts below have differed on the 
question asto the right of the plaintiffs 
to maintain the suit. It has been found 
by the lower Appellate Court that at one 
time four brothers, Sanitulla, Nayeam, 
Jafar and Hamid were mutwallis, Abdur 
Rahaman whois the grandson of Jafar 
has been found to be a de facto mutwal- 
li along with the plaintifis and defendant 
No.4. He has not been made a party 
tothe suit. The contesting defendants’ 
case that Abdur Rahaman is the sole 
mutawallt has not been accepted by the 
lower Appellate Court. The plaintiffs and de- 
fendant No. 4 have been found to be the sons 


1935 


of Majam and Faziey Huq, respectively. 
lt has also been found that Majam and 
Fazley Huq were the daughter's sons of 
Hamid. Nayeam and Hamid's son sold 
their rights as mutwallis to the father of 
the plaintifs and of defendant No. 4 by 
two deeds dated 1296 and 1287 B. S. 
respectively. 

The lower Appellate Court has found 
that the said deeds did not make the 


transferees mutwallis in law. In my 
judgment a correct view of the 
law has been taken by the lower 
Appellate Court in this respect. .In the 


absence of any provision in the wakfnama 
the office of a mutwalli is neither herit- 
able nor transferable. A  mutwalli has 
only power to nominate his successor in 
death bed, but he has no right to appoint 
his successor in own life-time and in health 
and withdraw from the management of 
the wakf or transfer or assign his office 
during} his life-time and while in good 
health unless his powers are “general” or 
as the authorities put it, “unless the con- 
signment was made tohim in 
manner.” That is to say, such appoint- 
ment or transfer is valid only when the 
appointing mutwalli or the mutwalli who 
is transferring his office had been given at 
the time of his appointment either by the 
wakf or the kazi.the power of transferr- 
ing the trust to another and substituting 
that otherin his own place by asanadi- 
wakf wasiat, should necessity arise for it 
Salimulla v. Abdul Khair M. Mustafa (1). 
The lower Appellate Court has held that 
the plaintifis defendant No, 4 and Abdur 
Rahaman are de facto mutwallis and the 
suit isnot maintainable as Abdur Rahaman 
has not joined as co-plaintiff nor has been 
made a defendant on the allegation that he 
had refused to join as co-plaintiff, . 

The learned Advocate for the appellants 
hasraised two points. He says that (1) 
one of several matwallis can maintain a 
suit for possession of wakf property found to 
be inthe possession of a trespasser and (2) 
the plaintiffs can at least maintain the 
suit as persons interested in the wakf. 
The learned Advocate for the respondents 
has raised a further point, namely the 
plaintifis cannot maintain the suit, there 
being no finding that they have been 
managing the wakf to the exclusion of the 
rightful mutwallis for the period which 
would bar their suit for recovery of the 
office. Although in the view I am taking 
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of the first point urged by the appellants, 
it is not necessary for me to decide this 
further point raised by the Advocate for 
the respondents, I am inclined to hold 
that it is not a good point. The cages 
reported in Jagannath Das v. SBirbhadra 
Dass (2) and Devendra Nath v., Safatulla 
(3) no doubt support him, butin my judg- 
ment the authority of these decisions has 
been considerably shaken by the judgments 
of the Judicial Committee in Ram Charan 
Dass v. Naurangi Lall (4) and Mahadeo 
Prasad Singh v. Karia Bharti (5), A per- 
son without legal right, but in actual 
possession of a mutt or any other ens 
downment, is entitled to maintain a suit 
for recovery of possession -appertaining to 
it, not for his own benefit, but for the 
benefit of the mutt or endowment. The 
second condition raised by the Advocate 
for the appellant cannot be accepted. 
The suit has been framed as a suit not 
by persons having an interest in the wakf 
and filed in a representative capacity but 
by the plaintiffs as mutiwallis. Hence this 
point cannot be entertained. 

Regarding the first point raised by the 
appellant my view is thatthe suit is not 
maintainable. Itisa general principle of 
law that where the administration of a trust 
is vested in several personsthey all form, 
as it were, onecollective trustee and they 
must exercise the powers of their office 
jointly. Ifa suit has to be brought to 
recover trust property in the possession of 
a trespasser, all must join as plaintiffs, and 
only such of them as refuse to join as 
plaintifis must be made defendants ; all 
the trustees must be parties to the suit. 
Shebaits or mutwallis are not trustees 
unless the document creating - the endow- 
ment vests the property in them as trustees. 
They are managers no doubt, but the 
aforesaid principles formulated in Luke v: 
South Kensington Hotel Co. (6) have been ap- 
plied both to the cases of shebaits and 
mutwallis: Rajendra Nath Dutt v. 
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Mohammad Lal (7), Kokilasari Dassi v. 
Rudrand Goswami (8) (cases of shebaits) 
and Bechu Lalv. Oliulla (9) (case of 
mutwallr). The view I am taking accords 
with the view expressed by Mr. Amir Ali in 
his Tagore Law Lectures, Vol. 1, p. 562 
(Edn. IV), where the learned Author in- 
troduces’ only one exception, where it is said 
that oneof several mutwallis can sue (for 
which, however no authority is cited by 
him), namely where the fact of the proper- 
ty being wakf is admitted, a case which does 
not apply here, because in the case before 
me the contesting defendants contented in 
both the Courts below that the property 
was not wakf property but their own 
personal property. I accordingly hold 
that the suit has been rightly dimissed 
by the lower Appellate Court and dismiss 
thé appeal with costs. 


Ne , Appeal dismissed. 
PR 8 O 42; 8 I A 135; 4 Sar, 254; 5 Ind, Jur. 518 
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delay - in bringing the bill of costs, but there 
must be some limit to the extent of a Client’s 
credulity and where a client hag waited for 


Bix years; it would be an altogether unr 
indulgence to excuse the delay, : eae 


O.S. A. from the order of Mr. j 
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‘and made in Application No. 3952 of 1934, 
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Beasley; C. J—This is an appeal from 
an order of the learned J udge sitting on the 
Original Side made in Chambers excusing 
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the delay in lodging the bill of costs in 


Court and getting the costs taxed. The 
respondents are the assignees of a decree 


passed in a counter-claim. They got the 
assignment by deed on August 4, 1926. 


On August 6, 1926, they gave a rakalath 
to Mr, P. Thiruvengadasami Mudaliar and 
on August 16, 1926, that gentleman put in 
an application for searck of the records 
stating that he was entitled tothe benefit 
ofthe decree. On July 23, 1927,an ap- 
plication for execution ofthe decree on 
the counter-claim was made by the res- 
pondents andin the costs column it was 
settled that the costs were not yet taxed: 
and the right to recover them was reserve 
ed until later. It should be noticed that 
by that time the time specified in the 
rules for presenting a bill of costs, namely, 
ə months had already expired, that is to 
say, taking it from the date of the original 
side decree, There was an appeal filed, 
however, and on March 2, 1928, the res- 
pondents (assignees) were made party 
respondents to the appeal. On May 1, 1928, 
the appeal was dismissed with costs. On 
May 2, 1928, the respondents. put in an 
application for payment out to them of 
the money under the decree in the counter- 
claim.’ There was an appeal against the 
recognition of the assignment and that. 
was disposed of by the end of 1928. On. 
January 8, 1934, an application was made. 
by the respondents for change of vakalath. 
and inthe affidavit fled in support of the. . 
application the allegation was made against. 
Mr. P. Thiruvengadaswami Mudaliar that: 
he had not got the costs. taxed. The. 
change of vakalath wasordered on January: 
12, 1934, and even then there was some 
delay because it was not until January 30, 
1934, that a search was applied for.. 
Afterthat again there is a remarkable 
delay because it was not until May 11, 1934, 
the date upon which the Vourt closed for 
the summer recess, that the application, . 
the subject of the appeal was filed and, © 
was made returnableon July 24, 1934,. 
the date of the re-opening. The learned; 
Master, before whom the application to. 
excuse the delay originally came, declined 

to do so and seems to me to have given. 
the very best reasons for his refusal. - 
There was an appeal then to the Original 

Side Judge in Uhambers, and, as before - 
stated, he excused the delay seeing no. 
reason to disbelieve the explanation put- 
forward by the respondents in their, 
affidavit in support of the application, to 

excuse the delay. He, therefore, excused, 


~ 


who was so negligentof his duty that 
he produced nothing to satisfy his 
clients that he was proceeding with the 
matter with due diligence. It is quite 
obvious that he coald not have been pro- 
ceeding with the matter with due diligense. 
The trouble has been largely brought upon 
the respondents by their own want of 
diligence. This was disgraceful delay of 
pix years. The late Master of the High 
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trict Court, Magwe in C. R. Suit No. : 
of 1934. - i 
Mr. J. Hormasji, for the Appellant. 
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Mya Bu, J.—This 18 an appeal froma 
decree passed in a suit on a foreign judg- 
ment, instituted by the respondent Gladys 
P.. Walker, now wife of D, C. Walker 
a driller in the employ of the Burma Oil 
Company. against her former husband 


K. b. Walker, “and ‘Assistant Field 


children. The result of the correspondence 
was that asum of 1,300 dollars was given — 
by the appellant to the respondent by way 
of property settlement, and the respondent 
signed the documents which the appellant’s 
attorney asked her to sign, including a 
power-of-attorney appointing as her Counsel: 
one Luke B. Henry of Reno engaged for 
her by the appellant. One of the cendi» 
tions on which the respondent gave her 
consent to the divorce was to have the 
custody of. the children and that the ap» - 
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pellant was to pay her 150 dollars a 
‘month for the maintenance and education 
OË the children, and this condition was 
agreed to by the appellant. Accordingly, 
on December 8, 1930, the Second Judicial 
District Court of the State of Nevada in 
and for the County of Washoe passed a 
decree of absolute divorce between the 
apppellant and the respondent awarding 
the custody of the children to the respon- 
dent and ordering the appellant to pay a 
monthly eum to the respondent for the 
maintenance and education of the chil- 


dren, The terms of this decree are set 
out as follows: 


“ This cause came regularly on for trial on De- 
cember 8, 1930, before the undersigned Judge of 
said Court, sitting without a jury, upon the com- 
plaint of the plaintiff and the answer of the de- 
fendant thereto, The plaiùtif appeared in person 
and by his Counsel, Kendrick Johnson, Esg. The 
defendant appeared by her Counsel Luke B. Henry, 
Esg. Certain evidence was introduced in said 
cause and the-case was submitted to the Court 
for decision. Whereupon, upon said last named day, 
all the Jaw and the evidence being considered, and 
said Court being fully advised in the premises, 
the Court rendered ite decision in favour of the 
plaintiff and against the defendant and ordered 
that findings of fact, conclusions of law and dercee 
be drawn in accordance therewith, Wherefore, by 
reason of the premises, the Court here makes its 
certain finding of fact and draw its conclusions of 
law, as follows:” 

“The Court finds as matter of fact that each 
and every and all of the allegations of plaintiff's 
complaint are true. The Court concludes as matter 
of law that plaintiff is entitled to the judgment and 
decree of this Court for an absolute divorce from 
the defendant. Now, therefore, by reason of the 
premises and in conformity with said decision, 
findings of fact aud conclusions of law, it is hereby, 
ordered, adjudged and decreed, that plaintiff be, 
and he hereby is, given the judgment and decree 
of this Oourt for an absolute divorce from the 
defendant ; that plaintiff and defendant be, and 
they hereby are absolutely divorced, that the bonds 
of matrimony heretofore existing between plaintiff 
and defendant be, and the same hereby are fully, 
completely and for ever dissolved, and plaintiff and 
defendant are hereby each restored to the status 
of unmarried persons; defendant is awarded the 
custody of the minor children of the parties, 
until their majority or until the further order of 
this Court and plaintiff is ordered to pay to de- 
fendant the sum of one hundred and fifty dollars 
each and every month for the support, care and 
education of said children, beginning December 1, 
1930, until the majority of the youngest child, or 
until the further order of the Court; plaintiff is 
ordered to take out an insurance policy forthwith 
in favour of said children in the sum of five 
thousand dollars, and to make the payments regular- 
ly on said policy and have the receipts for same 
mailed to defendant and the policy to be given to 
defendant for her to hold for said children.” 

“Done in open Court this dayof December 8, 
1930.” 


Immediately after he had obtained this 
decree the appellant married his present 
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wife and in pursuance of the terms. of the 
decree he remitted to the’respondent 150 dol- 
lars a month for two months while the parties 
were in America for the maintenance and 
education of his children. The appellant 
then came back to Burma and failed to 
send any money to the respondent till 
about six months after his arrival in 
Burma when he commenced making re- 
mittances of 100 dollars a month. He 
made 15 such remittances till July 30, 
1932, since when he has made no remit- 
tance or payment whatever either to the 
respondent or to any one else for the main- 
tenance and education of his children. 
The respondent left Oklahoma for Texas 
in January 1931 and was married to her 
present husband in July 1932. The res- 
pondent and her husband then left America 
for Burma in September 1932 and it 
appears that not long after her arrival in 
Burma she commenced correspondence with 
the appellant with a view to getting him 
tol comply with the terms of the decree 
with reference to the maintenance and 
education of the children and the taking 
out of the insurance policy in favour of 
the children but to no avail. Hence the 
suit which has given rise to this appeal. 
The reliefs which the respondent sought 
and which have been granted to her by 
the District Oourt are: (1) the payment 
to her by the appellant of all the arrears 
of maintenance for the children due under 
the decree of the Second District Court 
of Nevada in and for the County of 
Washoe; (2) the taking out by the ap- 
pellant of an insurance policy in favour 
of the children in terms of the decree of 
that Court: and (3) further payment to 
her by the appellant of 150 dollars regu- 
larly at the beginning of every month 
after the institution of the suit in accord- 
ance with the terms of the decree of that 
Court. ; 4 

During the pendency of the suit in thé 
District Court an application was made 
on behalf of the appellant for issue of ‘a 
commission to examine experts in the 
United States of America to prove that 
the foreign judgment in question was not 
enforceable in the State of Texas where 
the parties were domiciled. The District 
Court for the reasons given in its order 
dated May 29, 1934, dismissed the applica- 
tion. One of the grounds set out in the 
memorandum of appeal assails the correct- 
ness of the dismissal of the application. 
But it has not been supported by argu- 
ment at the hearing of this appeal. Ba 
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that as it may, it is worthy of note that 
the contention that the foreign judgment 
in suit was not enforceable in the State of 

Texas does not fall within any of the six 
exceptions mentioned in s. 13, Civil Pro- 
‘cedure Code, and does not therefore possess 
relevancy. Nor has the ground takenin the 
memorandum of appeal based upon the 
non-payment of the court-fees in respect of 
the claim for future maintenance been 
supported by argument at the hearing of 
this appeal, and the pleas that the suit 
“was barred by limitation and that the res- 
pondent had no cause of action ino her 
own right to file the suit have been ex- 
pressly given up in this Court on behalf of 
. the appellant. 

The main grounds on which the appel- 
lant seeks to demolish the whole structure 
of the claim are: (1) that the foreign judg- 
-ment in suit had not been pronounced by 
a Court of competent jurisdiction; (2) that 
it had not. been given on the merits; and 
(3) tbat it is not final and conclusive. It 
is to be borne in mind that, in the, circum- 
stances of the case, the appellant cannot 
help maintaining and upholding the validi- 


ty of the divorce effected between him and . 


the respondent by the foreign judgment in 
suit, and therefore no question as to the 
validity of the decree of the Second Judi- 
etal District Court of the State of Nevada 
in and for the County of Washoe either in 
Navada or in Texas or in British India 
or elsewhere in the world arises in this case 
in so far the divorce is concerned. Sec- 
tions 13 and 14, Civil Procedure Code, 
provide: 

“j3. A foreign judgment shall be conclusive as 
to any matter adjudicated upon between the same 
parties or between parties under whom they or any 
one of them claim litigating under the same title 
except: (a) where it has not been pronounced by a 
Court of competent jurisdiction; (b) where it has 
not’ been given on the merits of the case (c) 
where it appears on the face of the proceedings 
to be founded on an incorrect view of international 
law ora refusal to recognise the law of British 
India in cases in which such law is applicable: 
(d) where the proceedings in which the judgment 
was obtained are opposed to natural justice; (e) 
where if has been obtained by fraud; (/) where it 
sustains a claim founded on a breach of apy law. in 
force in British India, 

“14. The Court shall presume upon: the produc- 
tion of any document purporting to be a certified 
copy of aforeign judgment that such judgment wag 
pronounced by a Court of competent jurisdiction 
unless the contrary appears on the record; but such 
presumption may be displaced by proving want of 
jurisdiction.” 


In addition to the presumption in favour 


of the competency of jurisdiction of the 
Court which pronounced the foreign judg- 
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ment in suit, which presumption is no 
doubt rebuitable, it is manifestly contrary 
to the general principle of estoppel tc 
allow the appellant to plead want of juris- 
diction in the Second Judicial District 
Court of the State of Nevadato pass the 
decree in the proceeding which he himself 
instituted in that Court. These principles 
are set out in s. 115, Evidence Act, ag 
follows: 

When one person has, by his declaration, act 
or omission, intentionally caused or permitted another 
person to believe a thing to be true and to act 
upon such belief, neither he nor his representative 
shall be allowed, in any suit, or proceeding - betweer 
himself and such person or his representative tc 
deny the truth of that thing, | 

The observation of their Lordships of 
the Privy Council in Sarat Chunder Dey 
v. Gopal Chunder Laha (1) is to the effect 
that the law enacted in s. 115, Evidence 
Act, does not differ from the English Law 
on that subject, of which the-general prin- 
ciple is stated in Cairncross v. Lorimer (2) 
that the main question in determining 
whether estoppel has been cccasioned ie 
whether the representation has caused the 
person to whom it has been made to act 
on the the faith of it; and that the existence 
of estoppel does not depend on the motive, 
cr on the knowledge of the matter on 
the part of the person making the repre- 
sention. The general principleis stated in 
Cairneross V. Lorimer (2) as follows: 

“The doctrine will apply, which is to be found, 
I believe, in the law of all civilised nations, that 
if a man either by words or by conduct has intimat- 
ed thathe consents to an act which has been 
done, and that he willoffer no opposition to it 
although it could not have been lawfully done 
without this consent and he thereby induces others 
to dothat from which they otherwise might have 
abstained, he cannot question the legality of the act 
he had so sanctioned -to the prejudice of those who 
have so given faith to his words or tothe fair 
inference to be drawn from his conduct......l am of 
opinion that, generally speaking, if a party having 
an interest to prevent an act being done has ful] 
notice of it having been done, and acquiesces in it, 
so ag to induce a reasonable telief that he consente 
to it, and the position of others is altered by their 
giving credit to his sincerity, he has no morerighi 
to challenge the act to their prejudice than he 
would have had if it had been done by his 
previous license”. 


In the present case the appellant filed 
the petition for divorce in the Second 
District Court of the State of Nevada 
claiming, rightly or wrongly, that thal 
Court had jurisdiction to entertain the pro- 
ceeding ky reason of his residence 
within the local limits of the Court's 
jurisdiction for the period that he had 
resided there. No sooner had he donegc 


(1) 20 O 206: 19 T A 203; 6 Sar, 224 (P 0), 
(2) (1860) 3 Macq. H L 827, 
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‘than he sent a lawyer's notice to the res- 
-pondent enquiring whether she would 
‘accept a property settlement and con- 
“Bent to a divorce or contest the case, and 
asking her to sign the papers indicating 
“her consent to the divorce. This notice is 
mm effect an assertion that the Court in 
which the proceeding had been instituted 
had jurisdiction to decide the case and 
'a Challenge thrown at her to contest the 
case if she could upon the merits, or else 
to accept a property settlement upon her 
to be arranged and to sign a paper in- 
‘dicating her consent to the divorce, The 
Tesult of the correspondence to which this 
notice led was the respondent’s granting 
of her consent to the divorce and an ac- 
-ceplance of 1,300 dollars by way of pro- 
-perty settlement upon her and an undertak- 
ing by the appellant to give her 150 
dollars a month for the-maintenance of the 
three children and to take out—as may be 
inferred from the terms of the decree—a 
“policy in favour of the children in the 
‘sum of 5,000 dollars. These agreements 
-were then given effect to by the decree 
‘of the Second Judicial District Court of 
the State of Nevada, by which the ap- 
‘pellant gained the advantage of being 
‘freed from the bond of marriage with 
the respondent and threw the respondent 
“to the position of a divorce. By thus 
‘obtaining the decree that was passed by 
‘the Second Judicial District Court of the 
State of Nevada, the appellant induced 
the respondent to do that from which she 
otherwise might have abstained. He cannot 
‘therefore, be allowed to question the 
legality of the decree which he himself 
obtained and in virtue of which he not 
‘only threw the respondent into the position 
-of a divorcee but also enjoyed the privilege 


of marrying again, which he exercised. 


almost immediately after 
the decree. 

Moreover, the sum of 1,300 dollars being 
the amount of the property settlement 
having been paid upon the signing of 
the papers by the respondent, the ap- 
Pellant remitted two monthly payments 
of 150 dollars each and also further pay- 
ments for some months of 100 dollars 
‘each for the maintenance and education 
of the children, and the respondent also 
subsequently married her present husband. 
In addition it is fatal to the appellant's 
plea of want of jurisdiction in the Second 
District Court of the State of Nevada that 
he in the character of plaintiff having 
voluntarily submitted to the jurisdiction 


the passing of 
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of that Court cannot now object to the 
validity of the judgment of that Court 
on the ground that it had no jurisdiction 
over him: Nallatambi Mudaliar v. Ponni 
Sami Pillai (3) at p. 404. Further, a person 
who comes before the Oourt as plaintiff 
In general gives the Court jurisdiction to 
entertain a counter-claim or in other words 
a cross-action against him, Therefore, where 
A brings an action in England against X 
who makes a counter-claim against A in 
respect of damages due from A to-X for 
breach of a contract made between A and 
in France and to be performed wholly 
in France, A beinga French subject domi- 
ciled in France and having never been 
in England, and if X had brought an 


action against A for the breach of contract 


A might have objected to the jurisdiction 
of the Court. A's submission gives the 
Court jurisdiction to entertain the counter- 
Claim: see Dicey’s Conficit of Law, 
Edition 5, p. 222, It must also be 
remembered that the validity of the dec- 
ree for divorce is unquestioned and the 
plea that the foreign judgment in suit is 
invalid for want of jurisdiction in the 
Court that passed, it is brought in only 
with reference to the other parts of the 
decree, andI can conceive of no sufficient 
ground for the proposition that the Court 
which has jurisdiction to: make a valid 
decree for divorce should be devoid of 
jurisdiction to make a valid decree in the 
same proceeding providing forthe main- 
tenance and education and care and cus- 
tody of the children of the marriage which it 
dissolves. 


The contention that the decree of the 
Second Judicial District Oourt of the State 
of Nevada had not been given on the 
merits of the case is directly contradicted 
by the terms of the foreign judgment 
sued upon which inter alia declares all 
the law and the evidence being consi- 
dered and the said Court being fully 
advised in the premises the Court rendered 
its decision in favour of the plaintiff and 
against the defendant and ordered that 
the finding of fact, conclusions of law and 
the decree be drawn in accordance therewith 
and the Court finds as a matter of fact 
that each and every and all the allegations 
of the plaintiff's complaint are true.” 
Where the judgment is given to the plaint- 
iffin default of appearance of the defend- 
ant without any further hearing in the 
matter such a judgment being purely a 


(3) 2 M 400. 
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penalty for default of appearance of the 
‘defendant is not a decision on the merits 
of the case, but where notwithstanding the 
‘non-appearance of the defendant evidence 
ja taken on behalf of the plaintiff and 
‘judgment is givenon such evidence such 
a judgment will be a decision on the merits 
‘of the case : Mehr Singh v. Ishar Singh 
(4) and Cole v. Harper (5). Consequently 
the mere fact that the foreign judgment 
-in suit was obtained as a result of the 
‘agreement between the parties does not 
‘militate against the view to be taken on 
‘the -terms of the judgment that it was a 
“decision upon the merits of the case. 

With reference to the contention that 
the -foreign judgment in suit ig not final 
‘and conclusive, if must be conceded, al- 
though none of the clauses of s. 13, Civil 
Procedure Code, expressly says so, that on 
‘general principles a foreign judgment to 
‘bea valid cause of action for a suit upon 
‘it in British India must be final and 
‘conclusive in the Court in which it is 
passed. In orderto establish that a final 
‘and conclusive judgment has been pro- 
‘nounced. 

- “It must be shown that in the Court by which 
it was pronounced it conclusively, finally, and for 
ever established the existence of the debt of which 
it ig sought to be made conclusive evidence in 
this country, so as to make it res judicata between 
the parties: per Lord Herschell in Nouvain v. 
Freeman, (6). at p. S* 

~- His Lordship further observed : 

_ “Jf it is not conclusive in the same Court which 
pronounced it, so that notwithstanding such a 
judgment the existence of the debt may between 
the same parties be afterwards contested in that 
. Court, and upon proper proceedings being taken 
and such contest being adjudicated upon, it may 
be declared that there existed no obligation to pay 
the debt atall, then I do not think that a judgment 
which is of that character can be regarded as finally 
and conclusively evidencing the debt, and so en- 
titling the person who has obtained the judgment 


to claim a decrees from our Courts for the payment 
of the debt.” 


Upon these principles the House of 
Lorde affirmed the decision of the Court of 
Appeal in In re Henderson Nouvain y, 
Freeman(7) in whichit was held that a 
“remate”. judgment, as it did not, accord- 
ing to the law of Spain, decide the rights 
of the parties, was not a final and con- 
clusive judgment which could be sued upon 
in England. A “remate” judgment of a 


` (4) 1t Lah, 58; 140 Ind. Cas. £2; A I R 1932 Lah 
64$; Yud. Rul. (1932) Lah. 689; 34 P LR 311. | 
(5) 41 A 521; 50 Ind, Oas. 780; A I R 1919 All, 228. 
17 A LJ 901, i 
(6) (1890) 15 A O 1;59 LJ Oh, 337; 33 W R 581: 
62: L T 189. ' 
(1) (1888) 37 Ch. D 244. 
*Page of (LEYO) 15 A, O,—[ Bd. | ae 
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Spanish Gourt is, however, ot a totally 
different character from a judgment pro- 
nounced by a Court in an ordinary pro- 
ceeding and is obtainable under the Span- 
ish Law in summary or “executive” pro- 
ceedings taken to recover a debt. In such 
proceedings the defendant can plead cere 
tain limited defences, but cannot set up 
any defence affecting the validity of the 
contract. Either the plaintiff or defend- 
ant, if successful, in the executive pro- 
ceedings, may in the same Court and in 
respect of the same subject-matter take 
ordinary or “plenary” proceedings in which 
all defences and the whole merits of the 
matter may begoneinto. Inthe “plenary” 
proceedings a “remate” judgment cannot be 
set up as res judicata or otherwise, 
A. “remate” judgment can be enforced 
by the plaintiff on giving security 
although either an appeal or plen- 
ary proceedings may be .taken, the 
plenary judgment renders the “remate” 
judgment inoperative and requires res- 
toration of any money paid under it. By 
no stretch of reasoning can the foreign 
judgment in suit be in my opinion re- 
garded as essentially similar to the 
“remate” judgment of a Spanish Court. 
The foreign judgment in suit was un- 
doubtedly pronounced by the Second 
District Court of the State of Nevadain 
a regular proceeding and nob in a sum- 
mary or executive proceeding, and it was 
given as pointed above on the merits of 
the case and consequently there can beno 
possibility of another ordinary or regular 
proceeding in the same Court in which 
all defences and the whole merits of the 
matter may again be gone into. The 
principal authorities relied on by the 
learned Advocate for the appellants in 
support of his contention are the decisions - 
in Bailey v. Barley (8), Robins v. Robins (9), 
Harrop v. Harrop (10) and in In re: Macart- 
ney (11). | | 

The first was a case in which attempt 
was made to enforce by an action in 
the Queen’s Bench Division payment of 
arrears of alimony pendente lite payable 
under an order of the Probate and Divorce 
Division. The decree for the payment of 
190 dollars a month forthe maintenance 
and education of the children in the 
foreign judgment before us is not a 
mere order pendente lite. In the second 


(8) (1884) 13 Q B D 855. 
(9) (1907) 2 K BD 13. 
(10) (1920) 3K B 388. 
(11) (1911) 1 Oh, D 522. 
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”2age; following the principles underlying 
zhe decision in Batley v. Batley (8), it 
was held that no action will lie in the 
King’s Bench Division to recover arrears 
of permanent alimony payable under an 
order of the Probate and Divorce Division, 
such an order not being final and con- 
clusive judgment upon which an action 
of debt toenforce it may be maintained. 
Butit was pointed out that the judg- 
ment 


“was and still remains, subject to the control 
of the Divorce Division, which may vary it 
‘from time to time, and there isa discretion 
even as to arrears”, 

the 


In the third case judgment upon 
which the action was founded was one 
pronounced by the Judicial Commissioner 
of Perak, affirming with a variation 
the previous order of a Magistrate under 
s. 39, Small Offences Enactment XI of 
1898 of the State of Perak, whereby it 
was adjudged that the defendant should 
pay to the plaintiff, his wife, as from 
August 9, 1916, a certain sum per 
month for the maintenance of the plain- 
tiff and the child of the marriage, and 
it was held that the judgment was not 
final and conclusive within the doctrine 
of English Law which enable judgments 
of foreign Courts to be enforced in Eng- 
land, and that the plaintiff could not 
recover. Section 39 of the above enact- 
ment provides that : 

“Tf any person neglects or refuses to maintain 
his wife or child, it shall be lawful for a 


Magistrate to order him to make a monthly 
allowance for their maintenance”. 

Section 40 provides that 

“If such person shall wilfully neglect to comply 
with any such order, the Magistrate may, for 
every bteach of the order, by warrant, direct 
the amount due to be levied in the manner hy 
law provided for levying fines imposed by Ma- 
gistrates, or may sentence him tv imprison- 
ment," 

And s. 41 provides that 

“On the application of any person receiving, or 
ordered to pay, a monthly allowance under s, 40 
and on proof of a change in the circumstances 
of such person, his wife or child, the Magistrate 
may make such alteration in the allowance 
ordered as he may think ft.” 

In the fourth case au affiliation order 
made by the Court of Appeal in Malta 
was held not to be final and conclusive 
a8 to the amount payable. These two 
cases, namely Harrop v. Harrop (10) aud 
In re, Macartney (11), respectively, have 
been connected upon in Beaty v. Beaty 


(12) as follows (Per Scrutton, L. J.): 
“In In re. Macartney, (11), where 


action was for arrears due 
ae (1924) 1 K B 807; 93 LJ KB 750; 


the 
under 
131 L 
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(an affiliation order made by the Court of Appeal 
in Malta), Astbury, J., held that the judgment 
was not final and conclusive. He did so on the 
evidence of an expert in Maltese law that the 
maintenance awarded by the judgment might he 
varied from time to time or terminated accord- 
ing to the circumstances of the child, But ag 
it did not appear whether he was referring 
only to future maintenance, or also to instal- 
ments already due, I must take it that thatcase 
was decided on the principle applicable to an 
English order for alimony, namely that a power 
to vary the order prevents it from being final 
even as regards arrears. The same observation 
applies to the judgment of Sankey, Jọ, in 
Harrop v. Harrop (10), where no evidence was 
given that the Court of the State of Perak had no 
power to alter its order as to accrued instal- 
menis”, 

This case serves as an authority for the 
proposition that where a judgment has 
been pronounced by a foreign Court for the 
payment of alimony which the Court is not 
competent to carry inrespect of the instal- 
ments which have accrued due, it was held 
that such a judgment was in that respect a 
final judgment and an action might be 
brought to enforce payment of those arrears 
in England. Although there is no evidence 
showing that the foreign judgment in the 
present case cannot be altered by the Court 
which pronounced it as to the accrued 
instalments, there is nothing to shut out 
the possibility of the applicability in the 
State of Nevada of a rule similar to that 
in Sistrate v. Sistrate, (13) quoted in Beaty 
v. Beaty (12) which isto the effect 
that in the State of New York when an order for 
alimony has been made and instalments have accrued 
due, the Court has no power to vary that order as 
regards the instalments so in arrear, however much 
the position of the parties may have changedand the 
order in respect of those arrears is & final judgment,” 
and in the absence of any cogent ground 
for applying to the foreign judgment in 
suit which isa judgment of an American 
State, the principle applicable to an English 
order for alimony, it must be held that in 
respect of the instalments which have 
already accrued due, it is final and con- 
clusive in the Court which pronounced it. 
Although for the reasons given above the 
foreign judgment in suit furnishes to the 
respondent a valid cause of action for the 
instalments payable by the appellant to 
her for the maintenance and education of 
the children that had already accrued 
due at the time of the filing of the suit, 
namely January 24, 1934, the underlying 
principle on which an action may be 
brought to enforce a foreign judgment 
appears to negative the rights of the respon- 
dent to the other reliefs which she claimed 


(13) (1910) 218 US 1, 
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in her plaint and which have been granted 

to her by the decree of the District Court. 
The case of Grant v. Easton, (14) showa 

that an action on a foreign judgment is 


‘treated asan action of debt the liability of 


the defendant arising’ upon the implied 
contract to pay the amount to the foreign 
judgment. Thus it may be a judgment 
for a sum certain: see Elizabeth Henderson 
_v. Bethel Henderson, (15) and Beaty v. Beaty 
(12). The liability to take out an insurance 
‘policy in favour of the children arising 
‘under decree of the Second District Court 


.of Nevada cannot be regarded as either a 
. debt or for payment to the respondent of a 


sum certain. The order for further pay- 
ment tothe respondent of 150 dollars every 
month after the institution of the suit is 
objectionable on the ground that it is evi- 
‘dently open to the Second Judicial District 
Court of the State of Nevada toalter or 
vary its order with respect to future pay- 
‘ments and. thatit is not for a sum certain. 
‘In my opinion the respondent is not entitled 
to obtain except by means of a fresh suit 
the instalments accruing after the institu- 
tion of the suit. 

In the result the appeal fails with re- 
ference to the decree of the District Court 
directing the appellant to pay the respondent 
all the arrears of maintenance for the 
children due under the decree of the Second 
Judicial District Court of the State of 


. Nevada up to the time of the filing of the 


suit in the District Court of Magwe, namely 
8,900 American dollars cr their equivalent 
Rs. 10,491, but it succeeds with reference 
to the decree of the District Court direct- 
ing the appellant to take out an insurance 
pulicy in favour of the children and further 
ordering the appellant to pay the respondent 
‘10 dollars regularly every month after 
the institution of the suit. The decree 
‘under appeal will accordingly be varied in 
this fsense, the paries bearing the costs of 
the suit and of the appeal proportionately, 

Dunkley, J.—I have had the advantage 
cf reading ihe exhaustive and lucid judg- 
ment of my learned brother Mya Bu, and 
ITamin entire agreement with the conclu- 
sions reached by him, and have nothing 
to add to his judgment. On one point only 
I would put the case of the plaintiff-respon- 
dent somewhat higher than my learned 
brother has done. On p. 16 of his judgment 
he arys: 

“In the absence of any cogent ground for applying 
_ 14) (1884) 13 Q B D 302; 53 LJ QB6R: 32 WR 
239; 49 L T 645, 

(15) 1844) 6 Q BD 288; 13L JOB 274:3 Hare 
103; 9 Jur, 755, ' 
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to the foreign judgment in suit which is a judgmen 
of an American State, the principle applicable to al 
English order for alimony, it must he held that ir 
respect of the instalments which have already accruec 
due it is final and conclusive in the Court whic 
pronouncad it.” 

1 would go further, and say that the form 
the decree of the Second Judicial District 
Court of the State of Nevada shows that 
the Court has no power to vary the order 


-for maintenance in regard to instalments 


thereof which are in arrear, and that in 
respect of those arrears the decree is a 
final judgment. The decree lays down 
that 

“Plaintiff is ordered to pay to the dafendant the sum 
of one hundred and fifty dollars each and every 
month for the support, care and education of the 
said children, beginning December 1, 1930, until the 
majority of the youngest child or until the further 
order of the Court.” 

That is. the amount of 150 dollars isa 
sum certain which must be paid monthly 
to the respondent by the appellant, and this 
Sum certain must continue to be paid 
“until the further order of the Court.” The 


only possible meaning of this decree is that 


on application by either of the parties the 
Court may vary the sum payable for the 
maintenance of the children in future, but, 
the Court cannot by its “further order” 
diminish the liability of the appellant to 
pay the amount already accrued due under 


the decree. In respect of all accrued 
amounts ibe decree is final and con- 
clusive. 

D, Decree varied. 





BOMBAY HIGH COURT 
Original Oivil Jurisdiction Appeal 
No. 43 of 1934 
March 12, 1935 
BEAUMONT, O. J, AND RANGNEKAP, d. 
GREAT AMERICAN INSURANCE Co., 
LTD.—DEFENDANTS— APPELLANTS 
VETSUS 
MADANLAL SONULAL—PLAINTIFE 
— RESPONDENT l 
Contract— Guardian entering into contract of in- 
surance against fire tn respect of minor's property 
—Loss by fire—Suit on contract~—Maintainadility— 
Contract Act (IX of 1872), s.11, i 
Where the guardian ofa minor effected an insur- 
ance against fire regarding the minor's property, the 
company also knowing that the minor was the owner 
of the property and on the property being destroyed 
by fire, a suit was filed by the minor through the 
guardian for recovery of loss under the insurance : 
. Held, that although the contract sued upon was- 
made on behalfof the minor, it was not made by the 
minor and could be sued upon by the guardian who 
had authority to insure the property against fire. 
O. 0. J. A. in Suit No. 1060 of 1930. 
Messrs. M. C. Setalvad and Lalji Gokal- 
das, for the Appellant, 
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Messrs, V. F. Taraporewala and M, P. 
Amin, for the Respondent. 

Beaumont, C. J.—This is an appeal 
from a decision of Kania, J., which raises 
a point of law. The plaintift is described 
as Madanlal Sonulal, a minor by his next 
friend Goverdhandas Mohanlal, and the 
defendants are the Great American Ín- 
surance Co., Ltd., a Company incorporated 
in New York, United States of America, 
carrying on business in Bombay at Apollo 
Street, within the Fort of Bombay. The 
plaint alleges that the plaintiff is the sole 
surviving vo-pareener of a joint Hindu 
family carrying on joint family business at 
Devalgaum in the name of Surajmal Sona- 
lal, and that the business of the firm is, 
carried on under the superintendence of Go- 
verdhandas Mohanlal, the plaintiff's sister's 
husband, with whom the plaintiff resides. 
Then it alleges that the firm in the course 
of its business effected an insurance against 
fire with the defendant Company on certain 

- cotton bales, and then it is alleged that on 
the actual date on which the final insurance 
was effected, which was by meansof a cover 

_ note issued to the plaintiff's firm, the bales 
were burnt, and the plaintiff, therefore, sues 
to recover loss under the insurance. The 
defence raised in the written statement is in 
effect that there was collusion between the 
agent of the defendant Company and the 
persons who effected the insurance, and 
that in fact the insurance was effected after 
the fire, and on that ground the defendants 
resisted their liability under the insurance. 
But the defendants did not plead that the 
plaintiff was a minor, and that on that 
ground thejinsurance policy was void, 

It appears, however, from whatis stated 

“in the learned Judge’s judgment that when 
the issues were being discussed, the defen- 
dant’s Counsel, though stating that he did 
not plead infancy, nevertheless drew the 
attention of the learned Judge to the fact 
that on the plaint the plaintiff was a minor, 

“and invited the Court to raise an issue as to 
whether the contract was void on the ground 
of the minority of the plaintiff, and the 
learned Judge accordingly raised such an 
issue. But at the trial the learned Judge 
came to the conclusion that it was not neces- 
sary to answer the issue, having regard to 
the fact that minority had not been pleaded. 
So far as the facts in dispute in the suit 
were concerned, the learned Judge came to 

‘the conclusion that the insurance was valid. 
He negatived the case of fraud and collu- 
sion set up by the defendant Company, and 
gave judgment for the plaintiff. The In- 
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surance Company has appealed from that 
judgment. They have not in this Court 
challenged the findings of fact. I gather 
that they are not satisfied that the true facts 
have been established, but they appreciate 
that in this Court, having regard to the 
evidence, they cannot successfully challenge 
the findings of fact. So that we have the 
case of a policy of insurance entered into 
by this Company, premium paid and accept- 
ed, fire occurring, claim made; and the 
only answer raised is that the insurance is 
void because the plaintiff is a minor. It 
is somewhat startling to have such a point 
raised. If the contention of the defendants 
is right, it means that property of minors 
cannot be insured. A great many joint 
family businesses descend upon minors, and 
such businesse3 are in practice managed by 
some adult member of the family in the 
name ofthe minor, and if that member of 
the family cannot effect an insurance on 
behalf of the minor, the position is an ex- 
tremely serious one, particularly if insur- 
ance companies are going to do what, ac- 
cording to my experience, at any rate of 
English offices, they generally do not do; 
but what is done by the defendant Com- 
pany in this case, namely set up a purely 
technical defence tothe policy. However, 
we have to consider the legal position. 

The defendants’ case is founded on 
the well-known decision of the Privy Coun- 
cil, Mohori Bibee v. Dhurmodas Ghose (1), 
in which their Lordships held that under 
the Indian Contract Act any contract by a 
minor is wholly void, the ratio decidendi 
being that the Indian Contract Act requires 
that parties to a contract should be persons 
competent to contract, and if one of the 
parties is a minor, he is not competent to 
contract, and, therefore, no contract results. 
The provisions of the law which make a 
contract by a minor not binding were no 
doubt intended to be for the benefit of the 
minor, and Courts in this country, when 
faced with a contract which has been car- 
ried out by or on behalf of the minor, the 
performance of which by the other party is 
then resisted on the ground of minority, 
have struggled hard toavoid holding the 
contract wholly void to the detriment of the 
minor. We were referred to Raghava 
Chariar v, Srinivasa Raghava Chariar (2), 
Sathurazu v, Basappa (3), Madhab Koeri, 


(1) 30 O 539; 30 IA 114; 8 Sar. 374; 5Bom.L R 
421:7 0 WN 441(P GO. 

(2) 40 M 308; 39 Ind, Cas. 921; A IR 1917 Mad, 
630;:31 M LJ 575; 70 ML T 407; (1916)2 M W N 363, 

(3) 2 ML J 363; 18 Ind, Oas, 968; 13 M L T 325; 
(1913) M WN 415, 
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v. Baikuntha Karmakar (4), and Rose 
Fernandes v, Joseph Gonsalves (5), as in- 
stances in point. It is not necessary, I 
think to consider the principles on which 
‘those cases were decided, because in my 
view the answer to the defendants’ -con- 
tention inthis case is a simple one. It is 
quite clearon the evidence thatthe con- 
tract was in fact made by Goverdhandas 
acting through his agent Trimbaksha, that 
is to say it was the person acting as guardi- 
an for the minor who entered into the con- 
‘tract through the agent Trimbaksha. It is 
also quite clear from the evidence of Puran- 
mal who was, at the time of the contract 
the agent of the Insurance Company and 
who gave evidence on behalf of the plaintiff, 
that he knew quite well that the business 
was owned bya minor, and that it was 
carried on by Goverdhandas, and of course 
the knowledge of that agent would be the 
knowledge of the defendant Company. So 
that the defendant Company knew that the 
business was carried on by a minor, and it 
hardly lies in their mouth to contend that 
with that knowledge they deliberately en- 
tered into a contract with the minor. I do 
not think they did that. I think they en- 
tered into acontract with Goverdhandas, 
the intermediaries who actually effected 
the insurance being Trimbaksha on behalf 
of Goverdhandas and Puranmel on behalf 
of the Insurance Company. That being so, 
the contract sued upon isnot a contract 
which was made by a minor, although it was 
made on behalf of a minor. 

Under s. 4 (2), Guardians and Wards 
Act, I think that Goverdhandas was a guar- 
dian within the meaning of that Act, be- 
cause “guardian” is defined as a person 
having the care of the person of a minor or 
of his property, or of both his person and 
property, and I think the evidence here is 
that the plaintiff was living with Gover- 
dhandas, who is his sister's husband, and 
that Goverdhandas had the care of the mivor 
and his property, Under s, 27 of the Act 
the guardian of the property of the ward is 
bound to deal with itas carefully as a man 
of ordinary prudence would deal with it if 
it were his own, and subject to the provi- 
sions of that Chapter (Chap. ILI) he may do 
all acts which are reasonable and proper for 
the realisation, protection or benefit of the 
property. It is clear that Goverdhandas had 
authority to insure the (minor's property 


4) 4 P L J 682: 52 Ind. Oas. 333; A IR ]1919 Pat. 
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against fire, and having insured that pro- 
perty, it is, also clear that the minor, being 
a person for whose benefit the contract was 
made and out of whose estate presumably 
the premium was paid, though I do not 
know that there is any direct evidence of 
that, the minor would be entitled to sue on 
the contract. That being so, I think the 
appeal fails and must he dismissed with 
costs. Costs of two Counsel allowed in the 
appeal. Itis agreed between the parties 
that on the Insurance Company paying 
Rs. 7,000 towards the decree the appellants 
are to be allowed to withdraw the security 
they have deposited with Messrs. Daphtary 
Ferreira and Divan. 


Rangnekar, J.—I agree. 
N. Appeal dismissed. 


ae 


CALCUTTA HIGH COURT 
Civil Appeal No. 468 of 1933 
June 13, 1935 
HENDERSON AND R. C. MITTER, JJ. 
PIRAMAL GOENKA AND oTHERS— 
DECREE-HOLDERS — APPELLANTS 
versus 


BASANTI DAS CHATTERJEE 
AND OTHERS — RESPONDENTS é 

Execution~-Supplementary list of properties, tf can 
be received after execuiton application has been regis- 
tered—Sale—Proclamation drawn after notice to 
judgment- debtor—Sale, if can be impeached on ground 
of under-valuation of properties or misdescription— 
Civil Procedure Code (Act V of 1908), 0. XXT, r. 66 
—Valuation of heavily encumbered properties— 
Method. 

A supplementary list of properties can be accepted 
by the Court even after the application has been 
registered, if the list is filed within limitation. Asgar 
Ali v. Trailakhya Nath Ghose (1), distinguished. 
Naurangilal Marwari v. Charubala Dassi (2)}and 
Gnanendra Kumar Roy v. Rishendra Kumar Roy (3), 
relied on. 

Tf notice under O. XXI, r,'66, bad been served on 
the judgment-debtor or he came to know of the terms 
of the sale proclamation before the sale, he cannot be 
allowed to urge after eale that the properties were 
under-valued or their description was given wrongly. 
Maharaj Bahadur Singh v. Sachindra Nath Roy (7), 
relied on. 

It is not a correct method of valuing heavily en- 
cumbered properties by taking its value in an un- 
cumbered state and simply deducting therefrom the 
amount of the encumbrances. 

C. A. from an original order of the Sub- 


Judge, Burdwan, dated June 26, 1934. 

Dr. Mukherji and Mr. Bankim Chandra 
Roy, for the Appellants. 

Messrs. B. C. Mukherjee, Bon Behart 
Mukherjee and Ramaprosad Mukhopadhya, 
for the Respondents. ; 

Mr. A. Ahmad, for the Deputy Registrar. 

R. C. Mitter, J.— This appeal is on behalf 


` i935 
of the auction purchasers (who are also 
the decree-holders} and is directed against 
the order of the Subordinate Judge of 
Asansol, dated June 26, 1933, by which he 
has set aside tbe auction sale. The appel- 
lants before us lent to one Pran Kissen 
Chatterjee, father of respondents Nos. 1 
to 3, Karali Prosad Chatterjee, father of 
respondents Nos, 4 (a) to 4 (ce) and to the 
other respondents large sums of money on 
the security of immovable properties, mostly 
coal lands. On December 9, 1925, they 
obtained a preliminary decree for sale 
of the mortgaged properties, the amount 
due to them up to the day of grace being 
found to be Rs. 2,(6,7&3-13-6. The final 
decree for sale was passed on June 9, 1926, 
the mortgaged properties were put up for 
sale on November 9, 1926, and were pur- 
chased, some by the decree holders and 
some by astranger, at the price of Rs. 20,000. 
An application to set aside the sale by 
the judgment-debtors was dismissed for 
default by the Subordinate Judge, and 
while an appeal was pending in the Court 
the decree-holders obtained on May 21,1927, 
a personal decree against the judgment- 
debtors under the provisions of O. XXXIV, 
r. 6, Civil Procedure Code. The 
appeal preferred by the judgment-debtors 
to this Court ended in a consent order, 
but the judgment-debtors having failed 
to carry out the terms of the said order 
the sale-of the mortgaged properties was 
confirmed in terms of the said order. 

On August 9, 1927, the appellants put in 
an application in the usual tabular form 
for execution of the personal decree. They 
- prayed for attachment and sale of a decree 
obtained by judgment-debtor No, 3 against 
a third person and 

“for realisation of the balance by attachment and 


sale of the movable and immovable properties be- 
longing to the other judgment-debtors.” 

The application further stated that: 

“The boundaries of the said movable and im- 
movable properties will be filed by them in Court 
after attachment of the aforesaid decree.” 


There can be nodoubt that the appli- 
cation for execution was drafted in a loose 
way. It was registered on August 9, 1927, 
although no inventory of movable pro- 
perties and no list of 
perties had been supplied by the decree- 
holders. After the decree mentioned in 
the application for execution had been 
attached, the decree-holders supplied the 
jist of movable and immovable properties 
which they wanted to sell. This was done 
on September 15, 1927. The Executing 
Court on the same date issued the order 
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of attachment and the attachment of the 
immovable properties with which we are 
concerned, was actually effected on Sep'em- 
ber 29,1927. The judgment-debtors took up 
the position in the lower Court that all 
processes and notices, as also the sale pro- 
clamation has been suppressed by the decree- 
holder, but before us they have accepted 
the findings of the Subordinate Judge 
relating to the attachment and service of 
sale proclamation. They have, however, 
maintained that the notice issued on them 
for setting ihe terms of the sale pro- 
clamation under O. XXI, 1, 66, had been 
suppressed, 

On November 2, 1927, the Court directed 
the issue of a notice under Q. XXI, r. 66, 
There is a mistake in the paper book. 
Order No. 4 is dated November 2, 1997, 
and not November 21, 1927, and in Order 
No. 3 the date is November 2, and not 
November 21, The peon reported that he 
had served the notice on November 17, 
1927 (Ex. D, pp. £960, Part 2). The notice 
which is a part of the exhibit, but has 
not been printed, bears a thumb impres- 


"Sion mark over the name of Bunwari Buri.. 


On November 25, 1927, the Court being 
satisfied about the service of the said 
notice, issued the sale proclamation. The 
sale proclamation was published in Decem- 
ber 1927, and one of the judgment-debtors 
Hrishikesh Chatterjee who was present 
when the sale proclamation was published. 
in the locale signed the same. His endorse- 
ment has been marked Exs. A and A-] 
(p. 62, Part 2) and runs as follows: “I 
have known the purport of the sale pro- 
clamation, Hrishikesh Chatterjee.” He ig 
a member of the same family as the other 
judgment-debtors and Jives with them, and 
although he has not joined as an applicant 
with the other judgment-debtors in their 
application to set aside the sale and has 
been made a pro forma opposite party, 
for the obvious reason that he had signed 
the sale proclamation, he is siding with 
the other judgment-debtors and helping 
them. In fact his son was present in Court 
at the hearing and instructed and helped 
the other judgment-debtors’ pleaders (p. 30, 
line 46, Part J, p. 63, line 40, Part 1), 
On the date fixed for sale (February 6, 
1928), ihe judgment-debtors applied for 
postponement of the sale, but their prayer 
being not acceded to, the sale was held on 
February 8, 1928, and the properties were pur- . 
chased by the decree-holders for Rs, 24,300. 
the amount mentioned in the sale pro ; 
clamation, 
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On March 8, 1928, the application to set 
aside the sale was filed, Except for a 
vague allegation that the petition for ex- 
ecution was “illegal,” the application pro- 
ceeds to attack the sale on the ground 
that the processes and sale proclamation 
had been suppressed, that the value of the 
properties had been set out in the sale 
proclamation at a low figure and that the 
decree-holders had purchased the same at 
a very inadequate price. No point was 
made therein that the descriptions of the 
properties as givenin the sale proclamation 
were materially defective or by reason 
thereof, no other bidders were present at 
the sale or that the price fetched was low. 
The Subordinate Judge found that the 
attachment was duly effected, that notice 
under O. XXI, r. 66, was duly served on 
the judgment-debtors and the sale pro- 
clamation was duly published. He, however, 
held that there was material misdescription 
of the properties in the sale proclamation, 
the encumbrances on lots Nos. 1 and 2 
being not set out and the revenue 
payable for lot No. 9 being not mentioned; 
and the sale proclamation was not publish- 
ed at the collectorate. He found that the 
walue of all the lots had been greatly 
understated in the sale proclamation and 
they had been purchased by the decree- 
holders at agreat undervalue. He accord- 
ingly set.aside the sale. 

The decree-holders auction-purchasers 
who have appealed against the order setting 
aside the sale have raised two points 
namely: (i) that the judgment-debtors can- 
not raise the question of misdescriptions 
of the properties in the sale proclamation, 
or the question of undervaluation, they not 
having objected at the proper time; (it) 
that the value fetched at the sale is 
adequate. The respondents besides sup- 
porting the finding and reasons of the 
Subordinate Judge have challenged 
the finding of the Subordinate Judge 
relating to the service of notice issued under 
O. XXI, i. 66, and have also urged that 
the sale was illegal on the ground that 
the Court had no jurisdiction to allow the 
application for execution as filed on August 
9, 1927, to be amended or supplemented 
by accepting the list of properties filed 
ón September 15, 1927. We will deal 
with the contentions raised by the respon- 
dents first. In support of the last mentioned 
contention Mr. Mukherjee has drawn our 
attention to the provisions of O. XXI, 
rr: 11, 13 and 17, and to the decision of 
the Full Bench in Asgar Ali v. Tratlakhya 
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Nath Ghose (1). He contends that when- 
the defective application for execution was 
filed, the Court could have directed the 
decree-holders to supply the list of im- 
movable properties either then and there 
cr within a certain time, but it could 
not receive the list lateron after having 
registered the application. He further 
says that the decree holders could have 
proceeded against the immovable prc- 
perties only by filing a fresh application 
for execution in a tabular form and they 
not having done co all the proceedings 
taken by the Court in bringing the pro- 
perties tosale are illegal and the sale 
cannot stand. We are unable to give effect 
to his contention. 

In Asgar Ali v. Trailakhya Nath Ghose 
(1), there are no doubt observations to the 
effect thata defective application for ex- 
ecution cannot be amended after it is 
registered but that case is distinguishable. 
In that case the decree was obtained on 
September 5, 1876, and the last applica- 
tion for execution could have been filed 
on September 5, 1888, and not thereafter 
by reason of the provisions corresponding 
to s. 48, Civil Procedure Code, of 1808. 
On July 6, 1883, the application for ex- 
ecution was filed but without the list of 
immovable properties against which the 
decree-holders ‘wished to proceed. On 
September 11, 1888, the said list was 
filed and accepted by the Court, If the 
application for execution had to be con- 
sidered as filed on the date when the’ 
list of immovable properties was filed, it 
was out oftime. If, however, the applica- 
tion filed on July 6, 1888, could be deemed 
to have been amended only when the list 
was filed, it was not in time. The contro- 
versy, therefore, centred round only one 
point namely whether the Court had power 
to amend the application at that stage, In 
the case before us no question of limitation 
arises even if the application for execution 
be deemed to have been filed on the date 
when the list of the properties was supplied 
by the decree-holders. and the judgment- 
debtors could not at the date even insist on 
a notice under the provisions of O. XXI, 
r. 22, of the Code. It is on this ground 
alone we overrule the contention of Mr. 
Mukherjee, but we may observe that the 
said observations made in Asgar Ali v, 
Trailakhya Nath Ghosz(1), have nob met 
with approval in later cases of this Court 
see Naurangilal Marwari v. Charubala 


(17 0631, 
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Dassi (2), at 1268, and 12694. In Gnanen- 
dra Kumar Roy v. Rishendra Kumar Roy 
(3), it was held that a supplementary list 
of properties could be accepted after the 
application for execution had been regis: 
tered, 

We next take up the point about the 
service of the notice under O. XXI, r. 66, 
of the Code on the judgment-debtors. On 
this point the finding of the Subordinate 
Judgaisin favour of the decree-holders 
and agree with his finding. The peon's 
report of the service is Ex. D (pp. 59 to 60, 
Part 2), At the time of the hearing the 
peon was dead and his report was proved 
by another peon who knew his handwriting 
(Abdur Sukur, p. 36, Part 1). The identi- 
fier Ram Protap Misser, was examined 
(p.57, Part 1). In his examination-in-chief 
he substantially corroborated the statements 
madein the peon’s return but was not 
cross-examined by the judgment-debtors 
on the point. Banwari Buri, whose thumb 
impression ison the notice was also exa- 
mined (p.42, Part. 1). Much has been 
made by Mr, Mukherjee ofthe statement 
made by this witness that none of the 
judgment-debtors was present at the 
outer room ofthe house at the time of 
the service but we cannot attach much 
importance to this discrepancy. The man 
was 60 years old and was deposing to events 
which had occurred about six years before 
his deposition in Court. We accordingly 
findin agreement with the Subordinate 
Judge that the notice inviting the judg- 
ment-debtorgs to be present for enabling 
the Court to settle the terms of the sale 
proclamation had been duly served. This 
leads to the question as to whether the 
judgment-debtors after the gale could raise 
the question of misdescription or under- 
valuation ofthe properties putup for sale, 
We are of opinion that they cannot. In 
T. R. Arunachalam Chetti v. K. R. R. M. 
A. R. Arunachelam Chetti (4), Bir Richard 
Couch laid down the law in the following 
terms: 

“Therefore as far as regards the objection that 
the description was insufficient which is relied 
upon as their Lordships understand as vitiating the 
sale—forthat appeared tote the contention of the 
Counsel forthe respondents that objection was not 


taken until the sale had been completed. The 
judgment-debtors knowing as they must have 


(2) 59 01266; 140 Ind. Cas. 747; A IR 1932 Cal. 


766; 36 O W N 618; 55 O L J 538; Ind, Rul. (1933) 
Oal. 34. 


(3) 22 O W N 540; 44 Ind, Cas, 553; AIR 1918 Oal, 
73; 27 OLJ 398 


(4) 12 M19; 151 A171; 5 Sar, 265 (PO). 
* Pages of 59 O,—[Ha.| 


PIRAMAL GOENKA v. BASANTI Das (CAL) 


343. 


559 

kaown what description was in the proclamation 
allow the whole matter to proceed until the sale is 
completed and then askto have it set aside on 
account of this as they say misdescription. It 
appears to come within what was laid down by 
this Board in Olpherts v. Mahabir Prosad Singh 
(5), that if there is really a ground of complaint 
and ifthe judgment-debtors would have been 
injured by these proceedings in attaching and 
selling the whole of the property whilst the interest 
was such as it was, they ought to have come and 


complained, it would be very difficult indeed to 
ecnduct proceedings in execution of decrees by 
attachment and sale of property if the judgment- 


debtor could Jie by and afterwards take advantage 
of any misdescription of the property attached and 
about to be sold which he knew well but of which 
the execution creditor or decree-holder might be 
perfectly ignorant—that they should take no notice 
of that, allow the sale to proceed and then come 
forward and say the whole proceedings were 
vitiated. That intheir Lordships’ opinion cannot 
be allowed and onthat ground the High Court 
ought not to have given effect to this objection”. 


The same principle has been applied to 
cases where the judgment-debtor had 
attacked the validity of the sale on the 
ground that the properties had been un- 
der-valued in the sale proclamation and 
purchased at an under-value. If notice 
under O. XXI, r. 66, had been served on 
him or he came to know of the terms of the 
sale proclamation before the sale, he cannot 
be allowed to urge ihe said grounds after 
the sale. In Saadatmund Khan v. Phul 
Kaur (6) these elements were wanting. 
In the case before us not only was the 
notice under O. XXI, r. 66, served’ duly 
on the judgment-debtors but one of them ` 
Hrishikesh Ohatterjee, had acctually signed 
the sale proclamation at the time of ` 
publishing it after knowing its contents 
(Ex. A, p.62, Part 2). It would not be 
unreasonable to infer that the other 
judgment-debtors came to know of the 
terms of the sale proclamation through 
him. We respectfully agree with the 
judgment of Suhrawardy, J., in Maharaj 
Bahadur Singh v, Sachindra Nath Roy 
(7), on this point. In this view of the 
matter in our judgment, the appeal should 
be allowed and the sale confirmed. We, 
however, record our findings on the remajn- 
ing points. We disagree with the finding of 
the Court below that lots Nos. 1 and 2 were 
at the date of ihe sale worth Rs. 34,000 or 
Rs, 35,000. The Subordinate Judge hag 
found that in an encumbered state the 
said properties were worth not less than 
three lacs thirty-eight thousand rupees, 
They are collieries. Inthe absence of any 

(5) 9 O 656; 101 A 25; 4 Sar, 417 (P Q). 


(6) 20 A 412; 251 A 146; 7 Sar, 380 (P O), 
(7) 32 C W N 309; 113 Ind, Oas, 562; A I R 1928 Cal, 
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evidence of how much coal was left in 1928 
which could be profitably worked and what 
was ihe life of the colliery we do not 
think that the Subordinate Judge was 
right in taking the average income of 
some years as the basisof his valuation. 
He hasfound that encumbrances on the 
property existing atthe date ofthe Court 
sale amounted to three lacs and four 
thousand rupees. Wedo not think it to be 
a correct method of valuing heavily en- 
cumbered properties by taking its value in 
an unencumbered state and simply deduct- 
ing therefrom the amount of the encum- 
brances. Certainly a purchaser would not 
have paid for the said properties charged 
to the tune of over three lacs of rupees, 
a price anything approaching the figure 
of Rs. 34,000if theirvalue in an un- 
encumbered state was three lacs and thirty- 
eight thousand rupees only. We accord- 
ingly hold that the valuation of the lots 
Nos. Land2in the sale proclamation is 
not a glaring under-valuation and thatthe 
price fetched atthe sale is not such as 
would shock the conscience. 

Regarding the other lots we hold that 
there has been wunder-valuation and that 
.they had been purchased at an under- 
‘value. Lots Nos. 3710 39 are, however, 
petty lots. The fact that some of the 
properties had been included in the . con- 
veyance executed by Pran Kissen Chat- 
terjee in favour of his daughter-in-law 
Binapani (Ex. J (1) p. 19, Part 2) or in 
favour of Binapani’s brother Monoranjan 
(Ex. J, p. 15, Part 2) had no doubt some 
effect on the value of these properties but 
cannot in our opinion account for the 
very low value fetched at the sale. By 
the said conveyance the share of Pran 
Kissen alone which was ouly one-sixth 
passed and the intending purchaser could 
only contemplate a litigation with regard 
tothe sixth share, ` 

We also ho'd that had been misdescrip- 
tion of lots Nos?’ 1 and 2 inasmuch asthe 
encumbran. æ thereon had not been 
mentioned inthe sale proclamation and of 
lot No. 9 wesmuch as the revenue was 
not stateo- i. there is no evidence to 
connect ‘.e alleged inadequacy of the 

price fet- aed withthe said misdescription. 
"The appedlis accordingly ` allowed on 
the greinds mentioned above. The ap- 
pellants will havethe costsof the lower 
Court ue also of this Court. We assess the 
hearing fee at five gold mohurs. 

Her.derson, J.—I agree. 

Ne Appeal allowed. 
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Hindu Law —Joint family—Impartible properiy— 
Rule of lineal primogeniture followed in family— 
Right of survivorship, if affected — Watan — Patilki 
watan lands—Alienation by watandars to his bhau- 
bands having right to maintenance out of property 
—Alienaiion, if operates beyond life of atienor. 

Even though certain property (watan lands) of a 
joint Hindu family may be impartible and governed 
by therule of lineal primogeniture, thefamily does 
not for that reason necessarily cease to be a joint 
Hindu family and the rights of survivorship are not 
defeated. Shiba Prasad Singh v. Prayab Kumari 
Debi (2), relied on. - 

Where patilki lands age, alienated bya watandar 
to his bhaubands who have a right to maintenance 
out of the lande, the alienation is valid and proper. 
Such alienation operates even after the life-time of 
the alienoragthe alienee have a hereditary interest 
inthe property. Chinava v. Bhinangauda (J), dis- 
tinguished: l 

F. A.*from the decision of the First Olass 
Sub-Judge, Belgaum, in Oivil Regular 
No. 424 of 1926. 

Mr. A. G. Desai, for the Appellant. 

Messrs. 2. D. Belvi and R. A, Jahagirdar, 
for the Respondents. 

Divatia, J.—This appeal is preferred 
by the plaintiff in a suit to recover posses- 
sion of certain property with mesne profits 
from the defendants. The plaintiff's case ` 
was that the defendants were his distant 
bhaubands, that the family owned -two: 
watans, viz., patilki and deshgat watans, 
that according to the ancient custom of the 
family of the parties, these watans were 
impartible, that the watan property des- 
cended according to the rule of lineal 
primogeniture, that only that deshgat lands 
were given for maintenance to the bhaubands 
but no part of patilki watan was to be 
given to them for such maintenance, that 
in spite of that custom, one Rayappa, who 
along with the plaintiff, belonged to the 
eldest branch of the family, gave certain 
property in 1878 to one Tatya and others 
of the third branch of the family to which 
the defendants belong, that the property 
included some lands of the patilki watan 
for their maintenance, that ihis grant 
would be valid only during the life-time 
of Rayappa but that it was not binding 
against the plaintiff who succeeded to this 
watan after the death of Rayappa in 1914 
and the death of his brother | Mallappa 
in 1917, under 8, 9, Bombay Hereditary 


1935 


Offices Act, that there was also another 
alienation of patilki land made in 1886 
‘by the said Rayappa to the members of 
the deféndants’ branch which grant. was 
not in the nature of a gift but of the nature 
of a.dale for consideration to the member 
of the defendants’ branch and that also 
offended against the provisions of's. 5 of 
the said Act and that therefore the plaint- 
iffs have a right to recover possession of 
. these patilki lands from the defendants. 

The defendants’ answer to the suit was 
that according to the long prevailing 
custom inthe family, the patilki watan, 
although impartible and governed by the 
tule of lineal primogeniture, was nob 
governed by the custom alleged by the 
plaintiff but that on the other hand, from 
avery long time members of the defen- 
dants’ branch were given certain patilka 
watan lands for their maintenance. It was 
further contended that the defendants were 
watandars of the patilki watan in suit, and 
that therefore whether the grants to the 
defendants family were by way of main- 
tenance or were alienation or both, they 
were not void under s. 5 of the Act, after 
Rayappa's death, and that the plaintiff had 
- therefore no right to recover possession of 
the suit property. 

The main issues in the case therefore were, 
first, as to whether the alienations of the 
suit property by Rayappa to the members 
of the defendants’ branch were valid and 
binding on the plaintiff after Rayappas 
death, and, secondly, whether the defendants 
were entitled to maintenance out of the patilk? 
watan lands. With regard to the custom 
alleged by the plaintiff that the bhaubands 
were entitled to maintenance only out of 
| deshgat lands and not patilki lands, the 
lower Court found against the plaintiff 
that no such custom had been proved by 
him. It was admitted by plaintiff in his 
deposition that deshgat as well as patiller 
watans were originally acquired by the 
ancestor of all the three branches and 
although those watans were impartible, the 
bhaubands had aright of maintenance, and 
he admitted further that there was no writ- 
ing to the effect that maintenance should 
nob be given to them from the patilki watan 
lands. It will thus be seen that the de- 
fendants’ right to maintenance is not dented 
and as it is admitted that the defendants 
had alight to maintenance out of the 
deshgat watan lands, it is for the plaintiff 
to prove by definite and reliable evidence 
that the patilki watans stood ona different 
footing altogether and were not also liable 
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for the ‘defendants’ maintenance. Apart 
from. the ‘word of the plaintiff there is no evi- 
dence ofany ancient definite and valid 
custom from which it gan be held that the 
defendants were not entitled to get patilki 
lands for their maintenance. The lower 
Court, therefore, had no difficulty in repell- - 
ing the plaintiff's contention and in holding 
that this unusuale ustom had not been prov- 
ed. It is further in evidence that the plaint- 
iffs other bhaubands, that is to say, the 
mem bers of the second branch, were still in 
possession of three patilki lands given to 
them for maintenance. We see no reason 
therefore to differ from this finding and we 
hold that the plaintiff has not succeeded in 
proving the special custom pleaded by him. 

But then it is contended that the grant 
of patilki lands in 1886 was not a grant 
for maintenance but was an alienation for 
consideration, and as the defendants were 
not watandars of the same watan, such an 
alienation would not be binding on the 
plaintiff. Itis true that the second aliena- 
tion of 1886 is nota simple grant for main- 
tenance but purports to be for some: con- 
sideration, and must, therefore, be taken 
to be a transaction of the nature of a sale, 
and that alienation would be good and bind- 
ing on the plaintiff if the defendants are 
the watandars of the same watan. ‘The 
plaintiff's contention is that the defendants 
are not such watandars, because a “watan- 
dar’ is defined ins. 4, Bombay Hereditary 
Offices Act, asa person having an heredi- 
tary interest in a watan” and “watan” 
consisted of “watan property, if any, and 
the hereditary office and the rights and 
privileges attached to them:” while “watan 
property” meant: 

“The property held, acquired or assigned for provid- 
ing remuneration for the performance of the duty 
appertaining to an hereditary office.” 

The argument is that the members of 
the plaintiff's branch were the only per- 
sons who were entitled to the patilki watan 
property because it is they who were en- 
titled to do service, and as they held that 
hereditary office, they alone were the owners 
of the watan and had an hereditary interest 
init, and that the defendants cannot be 
said to have auy hereditary interest in 
this property. For this proposition reliance 
has been placed on behalf of the plaintiff 
on Chinava v. Bhimangauda (1). There one 
Giriappa by his will had devised his watan 
property to one Vernkangauda, his distant 
cousin. The plaintiff as the nearest heir 
of Giriappa claimed the property on the 
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ground that Venkangauda had no here- 
ditary interest in that property, and was 
not therefore a watandar capable of taking 
the property under Giriappa’s will, and that 
therefore the said will was inoperative, and 
lt was held that Venkangauda had no 
hereditary interest in the watan, but that 
his interest was only in the nature of a spes 
Successionis and therefore the devise to 
him was inoperative and not, binding 
against the plaintiff. lt may be noted that 
Venkangauda was a distant cousin of the 
then plaintiff, and it does not appear that 
his family was entitled as of right to get 
any maintenance from the plaintiff out 
ofthe watan lands. It appears from the 
report that the share of the ancestor of 
Venkangauda in the watan was formerly 
confiscated, and it was therefore that he 
‘had no hereditary interest in the property. 
It was held that his interest to succeed to 
this watan on certain remote contingencies 
was only in the nature of a snes succes- 
sionis and that would not make his interest 
in the watan hereditary. In the present 
case, however, the facts are different. 
Under the custom prevailing in this 
family, which in our opinion has been estat- 
lished on the evidence, the plaintiff's 
bhaubands are entitled to maintenance out 
of these patilki lands and must, therefore 
be said to have interest of an hereditary 
nature in this property. Besides, even 
though this watan property may be imparti- 
ble and governed by the rule of lineal pri- 
Mogeniture, the family of the plaintiff and 
the defendants did not for that reason 
necessarily cease to be a joint Hindu family 
and the defendants therefore havea right 
y survivorship to this property even apart 
from the right of maintenance. This pro- 
position is supported by the recent decision 
of the Privy Council in Shiba Prasad Singh 
v. Prayag Kumari Debi (2). 
- We think, therefore, that the lower Court 
was right in holding that the defendants 
are watandars of the same watan within 
the meaning of that expression in s. 5 
Bombay Hereditary Offices Act, and that 
the grants of 1878 and 1886 were not 
merely operative during the lifetime of 
Rayappa but were valid and binding be- 
yond his lifetime as against the plaintiff 
and all holders of this watan property. 
The lower Court is, therefore, right in find- 
ing in the affirmative on the two issues 
(2) 59 O 1399; 133 Ind. Cas. 861; A IR 1932 P O 
216; 59 I A 331; Ind, Rul. (1932) P O 233, 63M LJ 
196; 90 W N 691; 360 WN 1046; 56 O LJ 92: 36 L 


W 266; (1932) M W N 923; (1932) AL J 919; 
659; 34 Bom, L R 1567 {P Ò). ; ; 13 PL 7 
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mentioned above and in dismissing thé 
t: The result is that the decree of the 
lower Court being correct, the appeal is 
dismissed with cosis. < 
Rangnekar, J.—I agree. 

N. Appeal dismissed. 
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Mortgage—Mortgage by deposit of title deeds—Hs- 
sentials of —Deposit of mere certified copy of jama- 
bandi eniry—Whether constitutes an equitable mort- 


gage. 

To establish a mortgage by deposit of title deeds 
it is necessary to prove (l) a debt, (2) a deposit of 
title deeds and (3) an intention that the deeds shall 
be security for the debt, 

In order to restrict the scope 
equitable mortgages as applicable to the Punjab and 
so prevent frauds, it is necessary to distinguish be- 
tween documents creating title and documents 
evidencing title, and it seems desirable to restrict 
as far as possible to the former category the deeds, 
the deposit of which can validly create an equitable 
mortgage. In no circumstances can the deposit of a 
mere certified copy of a jamabandi entry constitute 
an equitable mortgage. 


F. O. A. from the preliminary decree of 
the Subordinate Judge, First Class, 
Lyallpur, dated January 2, 1932. 

Messrs. Badri Das, R.B., and J.L. 
Kapur, for the Appellants. 

Messrs. Iqbal Singh, M. A. Majid and 
Shuja-ud- Din, for the Respondent No. 1. 

Sale, -J—On August 3, 1926, Thakar 
Das and Mathra Das jointly executed a 
registered mortgage deed in favour of 
twenty-two firmsto secure a debt aggregat- 
Ing Rs. 80,000. It appears that Thakar 
Das and Mathra Das had also had dealings 
with the Imperial Bank of India, Lyallpur 
Branch, and on August 31,1926 the 
Imperial Bank served a noticeon all the 
twenty-two mortgagees, with information 
tc Thakar Das and Mathra Das, that’ 
some of the properties covered by the re- 
gistered mortgage deed in their favour, 
were already mortgaged to the: Bank. 
Following the disclosure of these facts, a 
complaint of cheating was brought against 
the mortgagors Thakar Das and Mathra 
Das by some of the firms concerned in the 
registered mortgage. As a result of this ` 
complaint, there was a compromise which 
was embodied in a fresh agreement 
between Thakar Das Mathra Das and their 


of the doctrine of 


1935 
mortgagees dated September 12, 1927. Snb- 
sequently the mortgagors again defaulted, 
and the twenty-two firms sued to recover 
Rs. 55,625 principal and interest on the 
revised agreement. During the pendency 
of this suit, the Imperial Bank applied 
to be impleaded as a defendant on the 
ground that a portion of the mortgaged 
property in suit was the subject of a prior 
charge in their favour. The Bank pro- 
duced a document Ex. D-27 printed at 
p. 73 of the paper book entitled a ‘Deed 
of Good Faith’ dated May 9, 1925, by 
which Mathra Das, acting as a proprietor 
ofthe frm Thakar Das-Mathra Das, 
deposited for safe custody withthe Bank 
certain title deeds and other documents as 
“a guarantee of good faith". The docu- 
ments thus deposited included five of the 
properties subsequently mortgaged to the 
twenty-two plaintiffs. These are Nos. 7, &, 9, 
12 and 13 inthe schedule of the deeds at- 
tached to this ‘Deed of Good Faith. The 
Bank, however, did not claim that this 
transaction amounted to the creation of 
an equitable mortgage. The case for the 
Bank is, as was made clear by the 
evidence of Mr. Seton printed on pp. 18 
and 19 ofthe paper book, that an equitable 
mortgage by the deposit of title deeds was 
created subsequently by Mathra Das on 
May 12, 1926, as evidenced by the Title 
Deed Register Ex. D. 3-38 printed on 
pp. 76 and 77 ofthe paper book. The re- 
levant entriesin this Title Deed Register 
include documents relating to properties 
Nos. 7,8, 12 and 13 of those mentioned in the 
schedule attached to the Deed of Good 
Faith, but there is no document relating to 
item No. 9 “Three shops at Lyalipur.” 

The lower Court has held that this Deed 
of Good Faith dated May 9, 1920 created 
a charge on the properties. mentioned 
therein, and that the transaction evidenced 
by the Title Deed Register Ex. D-3/38 
dated May 12, 1926, created an equitable 
mortgage in favour of the Bank. Since 
both these transactions were prior to the 
registered mortgage deed in suit in favour 
of the plaintiffs dated August 3, 1926, the 
Senior Subordinate Judge held the Bank 
to be a prior mortgagee and in granting 
the plaintiffs a decree for Rs. 55,625 with 
costs and interest against the mortgagors 
Thakar Das and Mathra Das, directed that 
the property covered by their mortgage, 
should, in default of payment, be sold subject 
to the claims of the Imperial Bank in res- 
pect of the five properties therein included. 
“This decree has not been contested by 
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the mortgagors Thakar Das and 
Mathra Das, but the  plaintiff-mort- 


gagees appeal against the finding of 
the trial Court that the property mort- 
gaged to them is subject to a charge 
held by the Imperial Bank. It may be 
mentioned here that during the pendency 
of the suit in the lower Court, the Imperial 
Bank obtained on January 19, 1930, a 
decree against Mathra Das and Thakar Das 
on the basis of their equitable mortgage, 
but the plaintiffs in the present case were 
not a party to that suit. 

The question for determination in this ap 
pealis whether Imperial Bank of India are 
prior mortgagees in respect of the five proper- 
ties mentioned. For facility of reference, I 
append a comparative statement* relating 
to these five properties showing their 
description in the particulars filed with 
the plaint; the corresponding entries in 
the Bank’s Deed of Good Faith and Title 
Deed Register, and the relevant documents 
stated to have been deposited by Mathra 
Das as mentioned in the Title Deed 
Register of the Bank in order to create an 
equitable mortgage. I shall refer to these 
properties by the serial number given in 
column No, 1 of this statement. The two 
main points, the decision on which will 
determine this appeal, are (1) whether 
there is any proof of an intention by 
Thakar Das and Mathra Das to create 
an equitable mortgage in favour of the 
Bank and (2) whether the documents 
deposited with the Bank in this con- 
nection were “title deeds” sufficient to create 
an equitable mortgage. 

As already stated, it is not the case for 
the Bank that the Deed of Good Faith 
dated May 9, 1925, created an equitable 
mortgage. It appears that the only im- 
portance that Mr. Majid on behalf of 
the Bank attaches to this document isthe 
fact that itincludes property Nos. 1-9 
described as three shops at Lyallpur, 
which is omitted from the list of documents 
said to have been deposited by way of 
equitable mortgage with the Bankon 
May 12, 1926. For the purposes of the 
present sult it is not possible to distin- 
guish between a charge and an equitable 
mortgage and since the document of 
1925 is nct relied on as creating an equit- 
able mortgage, I am unable to see how 
this document can itself create any charge 
on the properties mentioned therein. It has 
been urged on behalf of the appellant 


*See Comparative Table at the end of the Judgment 
at p. 566,— [Ed, 
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that “in so far 43 the document of 1925 
can be said to transfer an interest in im- 
movable property, it is inadmissible for 
want: of registration. It is possible that 
for. this reason, the Bank has not chosen to 
rely on this document as creating an 
equitable mortgage. Butin any event the 
question whether it is or is not admissible 
for this purpose does in thecircumstances 
arise. IT am of opinion, that whatever 
may have been the real intention of the 
Parties in executing the Deed of Good 
Faith in 1925, it cannot now be relied on 
to create any charge in respect of the 
properties mentioned therein, and since it 
is not the case for the Bankthat it 
Created an equitable mortgage, its only 
relevancy is to throw light. on the question 
of the intention of the parties with respect 
to. the deposit of title deeds in May 1926. 
: To establish a mortgage by deposit of 
title deeds, it is necessary to prove (1) a 
debt, (2) a deposit of title deeds and (3) an 


intention that the deeds shall be security 


n the debt. 
[he existence of a debt as between 
Mathra Das Thakar Das and the Imperial 


Bank is abundantly proved and had not 
been contested. 


. The deposit of certain documents with 
the Intention .to create an equitable 
mortgage as. security for a debt is proved 
_ hot only by the correspondence that passed 
"between the parties, but also by the evi- 
dence of the Bank's officers coupled with 
the factum of deposit of documents with 
the Bank in May 1926. It is true that 
Mathra Das has now prevaricated in his 
evidence on this point, but this prevarica- 
tion is explained by the complaint of 
cheating which had been brought against 
him by some of the plaintiff-mortgagees 
and subsequently settled by an agreement, 
The finding of the lower Court that 
Mathra Das did intend to create an 
equitable mortgage with the Bank on 
May 12, 1926, has not been challenged in 
appeal by Mathra Das himself, and I agree 
with the trial Court in holding that Mathra 
Das and Thakar Das did intend to create 
an equitable mortgage on May 12, 1926 
by depositing with the Bank the documents 
mentioned in the last column of the com- 
perative statement already recited. But 
Since DO mention was made in May 1926 of 
the deposit of any documents in respect of 
property No. 1 (the three shops at Lyall- 
pur) it follows that the Bank cannot claim 
any priority as mortgagees in respect of 
this property, = > 
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lt remains to consider how far the 
documents deposited in respect of pro- 
perties Nos. 2, 3, 4 and 5 are “title deeds” 
within- the meaning of s,:58 of the Transfer 
of Property Act. 

Of the relevant documents, only one, 
an original sale-deed relating to property 
No. 3, is unquestionably a title deed. The 
other documents consist of certified copies 
of mutation entries, jamaband entries and 
receipts. 

The nature of the documents which. consti- | 
tute title deeds for the purpose of creating 
an equitable mortgage has been exhaustively 
discussed in a Division Bench ruling. of 
this Court cited as Civil Appeal No. 2208 
of 1929. The question in that case was 
whether a ,copy of a sale-deed and a 
certified extract of an entry from a jama- 
bandi were documents of title, the depo- 
sit of which would create a valid equit- 
able mortgage. The question was answer- 
ed in the negative by separate but con- 
curring judgments of the learned Judges. 
We are not here concerned withthe question 
whether a copy of a sale-deed isa docu- 
ment of title ; but the decision in that case 
is material so far as the question of certi- 
fied extracts from the jamabandi entries 
are concerned. 

Bhide, J. observed in this connection: 

“Oertified copies of extracts from jamabandts are 
available to anyones on payment of fee, I do not 
sea how, the possession of an extract from a jama- 
bandi by a creditor could support an inference 
that the: owner intended to create a lien on the 
property to which the copy relates. It would be 
difficult to lay down any precise definition of a 
title deed or a document of title but bearing in 
mind the nature of an- equitable mortgage, 1 am 
inclined to think that the documents to be deposit- 
ed must be original documents, by which title to 
the property in peas is conferred on the mort- 
gagor or his predecessors-in-interest, It might be 
said that it may happen that a person may not 
be in possession of any such document at ali, 
though he may be in a position to prove a good 
title by the production of other documents such as 
certified extracts from a jamabandt or copies of 
the original deed. But this seems to be hardly a 
good reason for holding that an equitable mort- 
gage may be created by thedeposit of such copies, 
16 seems to me thatif the debtor is not in a posi- 
tion to deposit documents of title from which an 
intention to create a mortgage could be reasonably 
inferred, the only result wiil be that he will not 
be able to effect an ‘equitable’ mortgage. But this 
will be no great hardship, especially in this pro- 
vince, where even oral mortgages are permissible, 
Equitable mortgages .in India, unlike those in Eng. 
land, stand on the same footing as legal mortgages 
cf. Mrs. Stewart v. Bank of Upper India (1), Ralli 
Brothers of Karachi v. Punjab National Bank, Lid, 
(2), and to hold that such mortgages can be effect- 


a 31 PR 1916; 34 Ind. Oas. 937; 215 P W R 


(2) 11 Lah, 564; 129, Ind, Gas. 21; A I R 1930 Lah, 
920; Ind. Rul, (1931) Lah, 101; 31 P LR 934, 
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ed even by the deposit o copies, would be to 
open the door wide to fraud and perjury of the 
worst type.” 

The observations of Dalip Singh, J. in 
his judgment are also apposite. 

“In India, where there is no distinction bet- 
ween equitable and legal estates and in this pro- 
vince in particular......if would to my mind be grossly 
inequitable and would open the door to the great- 
est frauds if equitable mortgages were allowed to 
be created by deposit even of portions 
of title deeds as appears to have been held 
in England or by documents evidencing title as 
contended by the learned Oounsel for the Bank. 
The extraordinary nature of this contention would 
appear when one realises that copies of jamabandis 
are available to an applicant by payment of the 
necessary fees to a Patwari. Any number of such 
copies might be obtained. Even after an aliena- 
tion had been made of the property, it is a well- 
known fact that some time elapses before the 
mutation is sanctioned and any correction made in 
a jamabandi. It will thus be open to any fraudu- 
lent person to obtain an unlimited number of copies 
ofa jamabandi shortly before an alienation of the 
property and then to proceed to make equitable 
mortgages of the property by the deposit of these 
copies with different persons. It is difficult to see 
why sucha procedure should receive the sanction 
of the Courts of law.” 


I am in agreement with these observa- 
tions of the learned Judges. It is appa- 
rent that in order torestrict the scope of 
the doctrine of equitable mortgages as ap- 
plicable to this province and to prevent 
frauds, it is necessary to distinguish bet- 
ween documents creating title and docu- 
ments evidencing title, and it seems desi- 
rable to restrict as far as possible to the 
former category the deeds, the deposit of 
which can validly create an equitable 
mortgage. I am of opinion, that in no 
circumstances can the deposit of a mere 
certified copy of a jamabandi entry con- 
stitute an equitable mortgage. For this 
reason, it is clear that property No. 5, 
viz., the site for the construction of a 
bungalow at Lyallpur the alleged mort- 
gage of which is supported by. merely a 
jamabandi entry, must be excluded. 


Turning now to the question of receipts 
and certified copies of mutations, it is 
urged that it would be unreasonable to 
exclude such documents, if no true docu- 
ment of title is available to the debtor. 
But to make such documents admissible 
for the purpose, it would be necessary, in 
my opinion, that there should be clear 
evidence that no better document of title 
is available and in the case of receipts, 
it should also be established beyond doubt 
“that the receipt produced definitely relates 
to the property to be charged. 

No such evidence has. been offered in 
the present case, The receipts cited as 
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documents of title in support of items 
Nos. 2and 4 are printed at pp. 120 and 
121 of the printed record. They do not 
describe the property to which they are 
supposed to relate, nor has any evidence 
been called to connect them with any 
particular property. Consequently, I am 
unable to hold that they are documents of 
title for the purposes of this case. 
Properties Nos. 2 and 4 are also sup- 
ported by mutation orders. Now these 
properties are situated in the Canal 


‘ Colony of Lyallpur and are said to have 


been purchased from Government at a 
public auction. It isa matter of common 
knowledge, which has not been contra- 
dicted in this case, thatin auction sales 
of Colony sites in the Canal Colonies, con- 
veyance deeds are usually granted by 
Government, or at any rate, are available, 
if desired. The procedure is described in 
paras. 342 to 346 of the revised 1934 edi- 
tion of the Punjab Colony Manual. There 
is no evidence in this case that sale 
deeds or Sale certificates were not granted. 
On the contrary in the case of the mu- 
tation Ex. P. 24 at p. 140, it is specifical- 
ly mentioned in the column under head 
‘Nature and date of transfer’ that the sale 
was effected undera sale certificate. It 
has not been explained why this sale cer- 
tificate was not produced as the true docu- 
ment of title. 

In these circumstances, it is impossible 
to hold that the extractsfrom the mutation 
register produced in this case are valid 
documents of title for the purpose of creat- 
ing an equitable mortgage. Properties 
numbered 2 and 4 must, therefore, also be 
excluded. 

The result is that properties bearing 
serial Nos. 1, 2, 4 and 5 in the comparative 
statement attached to this judgment must 
be excluded from the lien claimed by the 
Bank. Property No.3 remains, consisting 
of one house in Montgomery Bazar. This 
is the only case in which an unquestion- 
able title deed, viz., an original sale-deed, 
was deposited with the Bank. Itis con- 
ceded on behalf of the appellant that if 
as I hold an equitablé mortgage in favour 
of the Bank is established, the Bank is 
entitled to priority in respect of this pro- 
perty. l 

I would, therefore, accept the appeal to 
the exteùt of declaring that the decree 
granted in favour ofthe plaintiffs against 
the defendants Nos. 1 and 2is subject to 
the charge of the Imperial Bank only in 
respect of the housein Montgomery Bazar, 


“566 JOWALA DAS v. THAKAR DAs (LAH) °° 158 IC 


oo comprising 12 marlas 166 square - It follows that the cross-appeal presented 
eet, numbered III in the particulars of the on behalf ofthe Bank in respect of costs 


mortgage deed described in the plaint. only fails, and is dismissed with costs. ~ 
As the appellant has only been partial- Jai Lal, J.—I agree. 
ly successful I would leave the parties v, Appeal dismissed. 


to bear their own costs. 
I COMPARATIVE STATEMENT., 
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É No. in Deed of No. in equitable - Documents with 
No, of property No, in Sch. J, Good Faith, meres their pages 
in plaint. page 101, Ex, D.-3-27 Ex. D.-3-38 and 
page 74. page 76. exhibits. 
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i 1 9 9 

Shop No. 3583 area |3 shops and Ikata |3 shops at Lyall- (Blank) 
4 marlas 262 sqr. situate at Grain | pur, Sd. 8. H. Sale 
ft. situate at | Market, Lyallpur. ee 
Mandi Lyallpur. 


(1) Copy of gale-deed 
dated November 22, 
1919, Ex. P.-34, page 


118, 

(2) Deed of rent, dated 
December 27, 1920, 
Ex, P.-33, page 122. 

(3) Registered sale of 
mortgagee rights 
dated February 6, 
1913, Ex. P.-35, page 
112. 

(4) Mortgage-deed, 
dated November 12, 
1905, Ex, P.-36, page 
103. 
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2 7 7 7 
Houses Nos. 163and |5 shops Nos. 163 | Site for 5 houses at | 5 h oo Lwall 
209 area 1 kanal 2 | and 209. i ouses ID LYAlic 
oo 102 sar. Lyallpur. pur. 
t, 


(1) Original mutation, 
dated June 23, 1930, 
Ex. P,-24, page 
140. 

(2)4 Government re- 
ceipts for Rs. 13,000, 
Exs. P-25, P.-26, 
P.-27 & P.-28, pages 
120 and 121. 














3 1 12 1 

House are 12 marlas | House in Montgo- | Site for house at | One house in 
and 166 sar. | mery Bazar, 12] Lyallpur. Montgomery 
ft. ia ra and 166 Bazar 

sar. Ib. 

















(1) Original sale- 
deed Ex, P.-16, page 
115. 

(2) Receipt by mort- 
gages, Ex. P,-17, page 


117. 
(3) Jamabandi, Ex. 
P.-18, page 136, 
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4 6 8 
6 
Godown khasra Nos. | Godown No. 10. Site for Godown at |Godown in Lyall- 


1739-1740 area Lyallpur, pur 














(1) Mutation, dated 

December 5, 1923, 
17 marlas. ae P.-2)], page 
(2) Receipt for 
Rs. 9,360, Ex. P. 23, 


(3) Receipt for 
Rs. 2,340, Ex. P.-22, 
page 120, 
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i 8 13 
Kothi area 7-15. |Site for construc- | Sit : 
: - |Site for house at | Si : 
tion of bungalow. | Lyallpur. — a oo a bunga 























(1) Fard Intikhad, 
Ex. P.-20, page 
137. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 349 of 1933- 
June 6, 1935 
NASIM ALI AND HENDERSON, JJ. 
ABED HOSSAIN MIA AND OTHERS— 

PLAINT{FF3—APPELLANTS 


versus 
ABDUR RAHAMAN SAHA 


CHOUDHURY—DEFENDANT—RESPONDENT. 

Limitation Act (IX of 1008), s.7~Scope of—Dis- 
charge by certificated guardian out of Court —V ali- 
dity of--Civil Procedure Code (Act V of 1908, 0. 
~AXXIT, r. 1—Guardian and ward—Certijicated 
guardian, powers of. 

Section 7, Limitation Act, contemplates a legal 
capacity to give discharge without the concurrence 
of the person under disability. The section requires 
that theco-decree-holder in addition to his capacity 
as a co decree-holder must have such a legal capa- 
city as would empower him alone to realize the dec- 
retal debt and give a discharge without putting 
the decree into execution, even if his minor co-decree- 
holder had been under no disability and had the 
capacity to give his assent. Section 7 contemplates 
discharge by a person who by virtue of his own legal 
capacity under the substantive law is able to give a 
discharge. It does not contemplate a legal capacity 
which only empowers a person to realizea debt on 
behalf of another by the process of execution with 
the permission of the Court, 

Consequently, where one of the joint decree-holderg 
ig 2 minor and one of the others is his certificated 
guardian, a discharge given by such guardian 
out of Court is nota discharge without the concur- 
rence of the minor within the meaning of s. 7, as 
whatever may be the powers of the certificated 
guardian to collect other moneys of the minor his 
powers to receive money payable to a minor under 
a decree is subject to the permission of the Court. 

He cannot receive the decretal money amicably. 
and out of Court and give a discharge. The disg- 
charge givenby a certificated guardian who is ap- 
pointed next friend of the minor with the permission 
of the Court is really.a discharge by the order of 
the Court, Ganesh Row v. Tuljaram Row (1), relied 
on. 


O. A. from the appellate order of the 
District Judge, Rajshahi, dated March 27, 
1933. - 

Messrs. Naresh Chandra Sen Gupta 
and Jogesh Chandra Sinha,tfor the Ap- 
pellants. 

Messrs. Bireswar Bagchi and Bireswar 
Chatterjee, for the Respondent. 


Nasim Ali, ¢.—This is a decree-holder’s 
appeal in an execution case. They are 
five in number, one of whom Abdul Rant 
Choudhury is a minor and is represented 
by a co-decree-holder who is a certificated 
guardian. The appellants obtained a decree 
against the respondents on June 21, 1928. 
The execution proceedings out of which 
this appeal arises were started by them 
admittedly after three years had expired 
from the date of the decree. The judg- 
ment-debtors objected to the execution 
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on the ground that it was barred by 
limitation, The Executing Court accepted 
the objection of the judgment-debtors and 
ordered the Execution case to be dismissed. 
On appeal by the judgment-debtors to 
the lower Appellate Court the learned 
Judge has affirmed that order. Hence the 
present appeal by the decree-holders. The 
contention of the learned Advocate for 
the appellants is that the Courts below 
are wrong in holding that the execution 
is barred by limitation. It is argued that 
one of the decree-holders is stilla minor 
and consequently under the second part 
of s. 7, Limitation Act, the execution is 
not barred. Now s. 7, Limitation Act, 
is in these terms: 

“ Where one of several persons jointly entitled 
to institute a suit or make an application for the 
execution of a decree is under any such disability, 
and a discharge can be given without the con- 
currence of such person, time will run against 
them all; but, where no such discharge can be 
given, time will not run as against any of them 
until one of them becomes capable of giving such 
discharga without the concurrence of the others or 
until the disability has ceased.” 

Section 6, Limitation Act, contemplates 
cases where there is only one minor de- 
cree-holder or where all the decree-holderg 
are minors. The second part of s, 7 
extends the period of limitation to some 
cases where there is a joint decree in 
favour of persons some of whom are 
minors: prima facie, therefore, under the 
second part of s. 7 the application for 
execution is not barred by limitation, It 


‘le, however, contended by the learned Advo- 


cate for the judgment-debtors that the 
provisions of the second part of s. 7 are 
not attracted to the facts of the present 
case. He puts forward two grounds: (1) 
that the decree is not at all a joint 
decree, and (2) that the certificated 
guardian of the minor decree-holder had 
the legal capacity to give a discharge 
without the concurrence of the minor. 
As regards the first ground it appears 
from the decree itself that it does not 
specify the shares of ihe different decree- 
holders, The learned Advocate for the 
judgment-debtors however contends that 
asthe decree-holders obtained the decree 
as heirs ofa certain Mubammadan lady, 
they are tenants-in-common and conge- 
quently the decree cannot bea joint decree. 

The obvious answer tothis contention ig 
that the materials on the record of the 
present case do not support such an argu- 
meni. Insupport of the second ground it 
is argued by the learned Advocate for the 
respondents that under the powers conferred 
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on the certificated guardian by the 
Guardians and Wards Act he had power to 
collect the moneys of the minor, and conse- 
quently he had the legal capacity to give 
a discharge forthe decretal debt without 
the concurrence of the minor. Iam unable 
to accept the contention. Whatever may be 
the powers of the certificated guardian to 
collect other moneys of the minor his powers 
to receive money payable to a minor under 
a decree is subject to the permission of the 
Court, see O. XXXII, r. 7, Civil Procedure 
Code and the case reported in Ganesh Row 
v. Tuljaram Row (J). He cannot receive 
the decretal money amicably and out cf 
Court and give a discharge. The discharge 
given by a certificated guardian who is 
appointed next friend of the minor with the 
permission of the Court is really a discharge 
by the order of the Court. 

Again s.7 contemplates a legal capacity 
to give discharge without the concurrence 
of the person under disability. The section 
requires that the co-decree-holder in addi- 
tion to his capacity as a co-decree-holder 
must have sucha legal capacity as would 
empower him alone to realize the decretal 
debt and give a discharge without putting 
the decree into execution, even if his minor 
cc-decree-holder had been under no disabi- 
lity and had the capacity to give his assent. 
In other words the legal capacity must 
enable him alone to give a discharge the 
consent of the other decree-holders not 
being necessary at all in the exercise of 
that legal capacity. The law must clothe 
him with rights to give a discharge for the 
whole debt irrespective of the consent of 
ihe other  decree-holders. Familiar 
instances of such legal capacities are those 
of a partner and the karta of a joint Hindu 
family. Their legal capacity to give 
discharge is derived from the substantive 
law. They have the power to realize the 
whole decretal debt amicably and are not 
required by law totake the consent of the 
other joint decree- holders, or the permission 
of the Court under the prccessional 
(procedural ?) law before giving discharge. 
The legal capacity of a certificated 
guardian to realize moneys payable to a 
minor decree-holder under a decree of the 
Court does not fulfil the test which I have 
indicated above. It is not independent of 
the rights of the minor decree-holder. 
Section 7 contemplates discharge by a 


(D 401.4132; 19 Ind. Cas. 515; 36 M295; 17 O 
W N 765: 11 ALJ 589; 18 OLJ 1: 15Bom. L R 
626; 14 MLTI; (1913) M W N 575:25 MLJ 150 
(PO). 
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person who by virtue of his own legal 
capacity under the substantive law is able 
to give a discharge. It does rob con- 
template a legal capacity which only 
empowers a person to realize a debt on 
behalf of another by the process of execu- 
tion with the permission of the Court. 
Much reliance, however, was placed by the 
learned Advocate for the respondents upon 
certain observations in Ashutosh Ghose v, 
Sashi Mohan (2). 

In that case, however, the adult decree- 
holder was the karta of a joint Hindu 
family. Hehad his powers under the Hindu 
law to give a discharge for the whole debt. 
He alone could have received the decretal 
money out of Court and given a discharge 
even if the other decree-holders had not 
been under any disability. Itis irue that 
in that case there is an observation that in 
his capacity as a certificated guardian, the 
adult decree holder was also entitled to 
give a discharge. But in view of the fact 
that he was also the karta of the joint 
family, that observation was not necessary 
for the decision of that case. As pointed 
out before in view of the principle under- 
lying the decision of the Judicial 
Committee cited above and the provisions 
of O. XXXIIL, r.7, Civil Procedure Oode, it is 
difficult to maintain that after a certificated 
guardian has been appointed next friend 
of the minor, he can give @ discharge of 
the decretal debt without the permission 
of the Court. Sucha discharge therefore 
cannot ke a discharge by the guardian, far 
less a discharge witbout the concurrence of 
the minor within the meaning ofs.7. In 
this view of the matter itis not necessary 
to refer tothe cases which were decided 
under ss. 7 and 8, Limitation Act of 1877. 
After the amendment of the Limitation 
Actin 1908, s.7, as it now stands, con- 
templates discharge by an adult decree- 
holder by virtue of some legal capacity 
conferred on him by the substantive law 
apart from and without reference to his 
Capacity to give discharge with the 
permission of ihe Court under the proces- 
sional law, For the reasons stated, I am 
of opinion that the judgment-debtors have 
failed in the present case to show that 
the adult decree-holder, who represents 
the minor decree-holder, was in a position 
to give discharge. My conclusion therefore 
ig that the application for execution is not 
barred by limitation. In the result the 
appeal is allowed, the orders of the Courts 

(2) 48 O L J 555; 115 Ind. Oas, 354; A I R 1929 Cal, 
165, 
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below dismissing the appellants' applica- 
tion for execution are set aside and I order 
the execution to proceed. The appellants 
decree-holders. will get their costs from the 
respondent judgment debtors. Hearing fee 
is assessed at five gold mohurs. 

Henderson, J.—I agree. The point 
which arises for our consideration in this 
appeal is a short one and is concerned 
with the interpretation of s.7, Limitation 
Act. We were invited by Mr. Bagchi to 
construe that section bya strict interpreta- 
tion of the words used therein. If wedo 
this, it seems reasonably plain that the 
section seeks to draw a distinction between 
cases in which one of several persons 
entitled to a joint debt can give a discharge 
forthe whole debt without the concurrence 
of the other persons so entitled and cases 
in which such a discharge cannot be given. 
In the former case time will run against a 
person suffering under disability; in the 
latter case 16 will not. 

The learned District Judge took a 
different view and held that, inasmuch as 
there was a person who was in a position to. 
collect debts dueto the minor and givea 
valid discharge, time would run against the 
minor as well as the major decree-holders. 
We have been asked on behalf ofthe res- 
pondents to say that this is the proper mean- 
ing of the words used and thatin this case 
a discharge can be given without the con- 
currence of such persons. As [have already 
indicated, in my judgment that would not 
be the natural intérpretation of the words 
used and I donot think that the matter can 
be better expressed than in the words of 
Suhrawardy, J., in Bilwar Bibi v. 
mad Habibar Rahman(3). ln dealing with 
the point the learned Judge says this: 

‘Section 7, Limitation Act, contemplates a case 
where a decree-holder holds such a legal character as 
to beable inlaw to give discharge on behalf of his 
co-decree-holders. One of the tests may be that 
had the judgment-debtor paid the debt to one of 
the decree-holders amicably and out of Court, could 


he have successfully pleaded payment to all the 
decree-holders as full satisfaction of the decree,” 


With those observations I respectfully 
agree, It is, therefore, necessary to con- 
sider whether in the present case a dis- 
charge could have been given without the 
concurrence ofthe minor. [tis to be noted 
that one of the major decree-holders is the 
certificated guardian of the minor and on 
that ground we have been asked to say 
that the application was barred by limita- 
tion on the authority of the case reported in 
Ashutosh Ghose v. Sashi Mohan (2). As my, 
i öl O 566; 84 Ind, Cas. 204; Al R 1924 Oal 


“ABED HOSSAIN MIAV. ABDUR RAHAMAN SAHA (CAL) 


Muham- 


569 


learned brother has pointed out inasmuch 
as one of the plaintiffs in that case was able 
to give a discharge as the karta of the 
family, it has not really decided thə point 
at all. In the second place the facts are 
quite different. In that case there were 
two plaintiffe, one of whom was a major an 
the other a minor. The major was the 
certificated guardian of the minor. The 
position therefore was that the major was 
able to givea discharge both on his own 
behalf and on behalf of the minor. In 
such a case it might be necessary to 
consider whether this peculiar position of 
one of the plaintiffs would prevent the 
minor from getting the benefit of s. 7. But 
in the present case the facts are quite 
different. Here there are four majors an 
one minor. One of the majors is the 
certificated guardian of the minor. Itis 
quite clear thatifthe debt was paid out of 
Oourt to the major who is the certificated 
guardian of the minor, he would not be in 
a position to give a discharge which would 
bind the other co-decree-holders. 

The only other point on which I need say 
anything isthe contention made on behalf 
of the respondents to the effect that this 
decree is not a joint decree, because the 
heirs are Muhammadans and are not joint, 
It may bethat the Court which passed the 
decree ought not to have passed a joint 
decree. But the fact remains that it did 
pass a joint decree and ib is not the duty 
of the execution Court to consider whether 
that decfee was right or wrong. This point 
was not really taken in the petition of 
objection under s. 47. The objection that 
was taken was to the effect that the applica- 
tion was entirely barred and should be 
dismissed. The objection as now being 
placed is quite different and is to the eect 
that, although theminor decree-holder is 
entitled to takeout execution for his in- 
dividual share, the application of the major 
decree-holders is barred. It is quite 
obvious that such an objection could not be 
determined without going into the facts, 
because we do not even know the share of 
the minor decree-holder. 

N. Appeal allowed. 
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RANGOON HIGH COURT 
First Civil Appeal No. 206 of 1934 
April 8, 1935 
MOSELY AND DUNKLEY, JJ. 

R. K. BANERJEE, OFFICIAL 
RECEIVER—A PPELLANT 
versus 
S, M. N. AHMED-—ResponDENT 


Tnsolvency—Firm consisting of adult and minor 
partner —Adjudication—Only adult partners will be 
adjudicated — Pleadings — Suit by Official Recetver— 
Capacity in which he sues, nature of firm adjudicated, 
etc., should be stated in plaint—Promissory note— 
Note in favour of agent of firm—Oral evidence to 
prove if promissory note is in favour of promissee 
personally or agent— Admissibility, 

When a firm consists of adult and minor partners 
and an adjudication order is sought against the firm 
iteelf,it will not be made against the firm, but the 
adult partners alone will be adjudicated. In re Sital 
Prasad (1) and Jagmohan Narain v. Grish Babu 
(2), referred to. 

The Official Receiver should never in a plaint des- 
cribe himself merely as ‘The Official Receiver” 
he should invariably state that he is suing as Receiver 
of the estate of some person, to be mentioned parti- 
cularly by name who isinsolvent. 

Where ina suit by the Official Receiver on a pro- 
missory note in favour of the insolvent, it was not 
mentioned in the plaint as to how the Official 
Receiver obtained the right to sue on the note, and as 
to whether the insolvent was adjudicated qua manag- 
ing partner of firm or in his personal capacity ; 

Held, that the plaint should be amended in order 
to show these particulars and it was aleo necessary 
that the nature of the firm should beset out in the 
plaint. Sanyasi Charan v. Asutosh Ghose (3) and 
Sanyasi Charan Mandal v. Krishnadhan Banerji 
(4), referred to. 

Where a promissory note is executed in favour ofa 
person who is the agent of a firm at the time of exe- 
cution, oral evidence to show whether it is executed 
in his favour personally or as agent of ‘the firm is 
admissible. K.S. A. V. Chettyar Firm v. Mahmoo 


(5), relied on. 


A. against the decree of the 
Assistant District Oourt, Mandalay, 
dated September 20, 1934. 

Mr. Clark, for the Appellant. 

Mr. E. Hay, for the Respondent. 

Dunkley, J.—The suit out of which 


this appeal arises was a suit on 4 pro- 
missory note brought by the Official 
Receiver in insolvency of Mandalay 
against the defendant-respondent, S. 
Munshi Nisar Ahmed. The plaint in the 
suit is extremely ambiguous and 
defective in that it does not set out 
how the Official Receiver derives his 
title to sue on this promissory note. The 
Official Receiver should never in a plaint 


describe himself merely as the “Official 
Receiver ;” he should invariably state 
‘that he is suing as Receiver of the 


estate of some person, to be mentioned 
particularly by name, who is insolvent. 
Paragraph 1 ofthe plaint, so far as I can’. 
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understand it, sets out that the Official 
Receiver is the Receiver in insolvency of 
the estate ofan insolvent named S. M. 
Ramanathan Chettyar, and para. 2 of 
the plaint sets out that the defendant- 
respondent executed a promissory note in 
favour of the S. M.  Chettyar firm. 
Nowhere in the plaint is it stated how 
the Receiver in insolvency of the estate of 
S, M. Ramanathan Chettyar derives a 
right to sue on a _ promissory note in 
favour of the S. M. Chettyar firm. There 
is, however, evidence on the record that the 
S.M. Chettyar firm consisted of three 
partners, namely, Ramanathan Chettyar, 
the insolvent, as the managing partner and 
sole adult partner, and two minor 
children. Thetwo minor children obvi- 
ously could not be adjudicated insolvent, 
see: In re Sital Prasad (1\ and Jagmohan 
Narain v. Grish Babu (2). When a firm 
consists of adult and minor partners and 
an adjudication order is sought 
against the firm itself, it will not be made 
against the firm, but the adult parnters 
alone will be adjudicated. It may be 
that inthe present case Ramanathan 
Chettyar was adjudicated insolvent qua 
partner cf the 8. M. Chettyar firm, and 
that his adjudication is really an adjudi- 
cation of the firm, so far as the firm could 
be adjudicated. It may, however, 
on the other hand, be that Ramanathan 
Chettyar was adjudicated in his personal 
capacity, and not as a partner of the 
firm. In the former case the Official 
Receiver will derive a right to recover 
the debts due tothe firm, but in the lat- 
ter case he will have no such right. The 
plaint fails to set out the essential facts 
as to whether Ramanathan Ohettyar 
was adjudicated qua managing partner 
of the S. M. Chettyar firm or was adjudi- 
cated in his personal capacity, and itis, 
in any case, necessary to remand the suit 
for re-hearing after the Official Receiver has 
amended his plaint by stating with 
precision in what capacity he is suing 
and how he derives his right to sue. Tf 
Ramanathan Chettyar was adjudicated 
qua managing partner on a petition to 
adjudicate the S. M. Firm, the debts due 
by the firm will be provable in his 
insolvency and all the property of the 
firm will vest in the Receiver, including the 
chares of the minor partners, and the 


(1) 43 O 1157; 37 Ind, Cas. 663; A I R 1917 Cal, 172; 


20 0 W N 1065. 
(2) 42 A 515; 58 Ind, Cas. 557; A IR 1920 AN. 210; 
2 UP L R (a) 144; 18 A L J 614. 
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Bharesof the latter will be available to 
satisfy the debts due by the firm as such, 
but not the debts due by Ramanathan 
personally; cee Sanyasi Charan v. Asu- 
tosh Ghose (3) and Sanyasi Charan Mandal 
v. Krishnadhan Banerji (4), at p. 570.* 
Moreover, the nature of’ the right of the 
Official Receiver to sue on a promissory 
note due to the S. M. Firm depends upon 
whether that firmis a joint Hindu family 
or is a contractual partnership, If it is 
& joint Hindu family, then Ramanathan, 
a8 karta of this family, could sustain a 
Suit on a promissory note, and the Official 
Receiver would derive a right of suit 
through Ramanathan. If the firm isa 
contractual partnership, then either the mi- 
nor partners must be properly joined as 
plaintiffs, or the suit must be brought, 
under the provisions of O. XXX,r. 1, 
Civil Procedure Code, in the name of the 
S. M. Firm, and the Official Receiver 
must sign and verify the plaint as the 
representative in interest of Ramanathan 
Ohettyar, a partner of the firm. It is, 
therefore, clearly necessary that the na- 
ture of the firm should be setout in the 
plaint. 

In his written statement the defendant- 
respondent admitted tho execution of the 
promissory note, and itis not now denied 
that there was consideration therefor, but 
he pleaded in demurrer that the suit by 
the Official Receiver was not maintainable. 
The promissory note in suit was executed 
in favour of S. M. Raman Chettyar, and 
it has been established by oral evidence, 
and, infact, is now not disputed, that 
Raman Chettyar was the agent of the 
S. M. Firm atthe time when it was exes 
cuted. The Judge ofthe Assistant Dis- 
trict Court, if I understand his judgment 
correctly, has held that oral evidence on 
this point is not admissible, and that 
the promissory note is, on the face of it, 
@ promissory note in favour of Raman 
Chettyar personally, who alone can sue on 
it. He relied for this decision on an 
unreported judgment of a Single Judge 
of this Court, which judgment 
has been reversed by a Benchof this Court 
on special appeal under the Letters 
Patent. - The judgment of the 
a. 42 O 225; 26 Ind. Cas. €36; A IR 1915 Cal. 

(4) 49 O 560; 67 Ind. Cas. 124; 49 I A 103;A IR 
1922 P O 237; 30 M L T 228; 20 A L J409; 24 Bom. 
L R 700; 35 CL J498; 43 ML J 4i; (1922)MWWN 
264: 26 O W N 954; 16 L W 536 (P O). 
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Bench is reported in K.S. A.V. Chettyar 
Firm v. Mahmoo (5). 

It is now conceded that the judg- 
ment of the Assistant District Judge 
proceeds upon wrong grounds, and that 
the promissory note in suit is a pro- 
missory note in favour of the S. M. 
Chettyar firm. Consequently, if the 
Official Receiver succeeds in establishing 
the facts necessary to entitle him to 
bring a suit for the recovery of a debt 


due to the S. M. Firm, there would ap- 
pear to be no defence to this 
action, 

The judgment and decree of the 


Assistant District Court of Mandalay are, 
therefore, set aside, and the suit is re- 
manded to that Court for rehearing after 
the Official Receiver has been given an 
opportunity to amend the plaint, in ihe 
light of the remarks in this judgment by 
setting out with precision the facts 
essential to establish his right to sueon 
this: promissory note. As this order of 
remand has been rendered necessary 
solely by the defective nature of the 
plaint filed by the Official Receiver, he will 
not, in any case, be allowed his costs 
of this appeal, and it is ordered that 
each party do bear his now costs 
thereof. 


N. Suit remanded. 
(5) 13 R 87; 155 Ind Oas. 935; A I R 1935 Rang. 
81: 7 R Rang. 364. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 699 of 1935 
July 3, 1935 
BECKETT, J. 
J HANDA AND ANOTHER — DEFENDANTS 
— APPELLANTS 
VETSUS 
MAHAN SINGH—PLAINTIFE— 
RESPONDENT 
Evidence Act (I of 1872), s, 9i—Deed of transfer— 
Description of property partly applying to property 
claimed and partly to another— Description not 


applying as a whole’ to either—Further evide 
admissibility—Tests stated. ee) 
Ifthe wording of a deed of transfer ig 


sufficiently specific to identify the property under 
transfer beyond reasonable doubt, no question of 
taking further evidence arises, even though part 
of the description may be inaccurate, such as 
the area of the property, or the survey number 
assigned toit. On the other hand, if the description 
cannot be made to apply to any known Property in all 
its details, but can be made to apply either to ‘one or 
other of two known properties by eliminating part of 
the description, then further evidence may be taken to 
determine which property has actually been trans- 
ferred. Durga Prasad Singh v. Rajendra N arayan 
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Bagchi (1) and Karuppa Goundan v. Periathambi 


Goundan (2), referred to. y 
8.0. A. from a decree of the District 


Judge, Hoshiarpur, dated January 9,1935, 
affirming that ofthe Subordinate Judge, 
Third Class at Dasuya, District Hoshiarpur, 
dated August 6, 1934. 

Mr. Muhammad Sharif, for the Appel- 
lants. 

Mr. Sewa Ram Singh, for the Respon- 
dents. 

Judgment.—The facts of this case can 
“be briefly stated. In 1925 Faujder was 
the owner of a field measuring 17 kanals 
12 marlas which was shown in the Revenue 
Records under Khata No.102. He was also 
owner of another areaof land measuring 
107 kanals, 2 marlas, shown in the Revenue 
Records as khatas Nos. 101, 103 and part of 
100. Part of this area had previously been 
under mortgage, but the mortgage had been 
redeemed, 

On March 27,1925, Faujdar executed a 
simple mortgage for Rs. 1,600 in favour of 
Sardar Mahan Singh. The property under 
mortgage is described as khata No. 102 
measuring 107 kanals, and free of encum- 
brance. A further charge on the same 
property was subsequently created by 
Faujdar and his two sons. 

Faujdar has died and Sardar Mahan 
Singh is now suing for possession under 
his mortgage. Heclaims that the property 
mortgaged to him is the property comprised 
in khatas Nos. 100, 101 and 103. The suit 
is resisted by Faujdar’s sons, whoclaim that 
the property mortgaged was the field bear- 
ing No. 102. 

Both the Courts below have come to the 
conclusion that the property mortgaged was 
the larger area of 1U7 kanals and given 
plaintiff a decree for possession of this 
property. The defendants have come up in 
second appeal. 


The description of the mortgaged property 
given in the deed applies partly to the 
property now claimed by the plaintiff and 
partly tothe smaller property, but cannot 
be made to apply correctly as a whole to 
either. In these circumstances, s. 97 of the 
Indian Evidence Act allows evidence 


to be given to show which property 
was being mortgaged. An objection 
has been taken that the Courts below 


should not have taken evidence on this 
point when a particular Revenue number 
has been given; but the language ofs. 97 
seems to be wide enough to cover the 
present case. | 

There are two rules which are followed 
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by the Courts in cases of this nature, which 
may at first sight seem contradictory when 
there is a description of the land tobe 
conveyed setting out the boundaries, and 
the area is incorrectly given, the error in the 
area will be treated as a mere error of 
description. This is the rule applied by 
their Lordships of the Privy Council in 
Durga Prasad Singh v. Rajendra Narayan 
Bagchi (1). On the other hand, whena 
survey number is given but the other 
particularsin the deed leave no doubt as to 
the identity of the property under transfer, 
the false survey number will similarly be 
treated as an error of description. This 
principle was followed by the Madras High 
Court in Karuppa Goundan v. Periathambi 
Goundan (2). 

Ido not think there is actually any 
conflict between the two classes of decisions. 
In any case, the Court has to decide what 
property is being transferred. If the word- 
ing of the deed is sufficiently specific to 
identify the property under transfer 
beyond reasonable doubt, no question of 
taking further evidence arises, even 
though part of the description may be 
inaccurate, such asthe area of the property 
or the survey number assigned toit. On 
the other hand, if the description cannot be 
made to apply to any known property in all 
its details, butcan be made to apply either 
to one or other of two known properties by 
eliminating part of the description, then 
further evidence may be taken to determine 
which property has actually been trans- 
ferred. 

In the present instance, the Courts below 
have held that the description of the 
property as “the mortgagor’s unencumbered 
property measuring 107 kanals would byitself 
be sufficiently specific to identify the property 
beyond reasonable doubt as the property 
now claimed by the plaintiff to be subject to 
his mortgage; on the other hand, the survey 
number would also be clearly sufficient by 
itself to identify the mortgaged property. 
On the evidence before them, the 
Courts below have decided that the 
property in which Faujdar was creating an 
interest in favour of the plaintiff was his 
unencumbered estate and that a wrong 
revenue number was accidentally assigned 
to the property which was being mortgaged, 
This is a finding of fact, for which there is 
sufficient material on the record. 


(1) 41 O 493: 21 Ind. Cas, 750: 18 O W N 66; (1914) 
MWN1; 15M LT68;i9OLJ 95; 401A 223; 26 
M L J25: 16 Bom LR 42 (P. 0. 

(2) 30 M 397. 
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The appellants further wish to raise the 
question of consideration for the mortgage; 
but the judgment of the lower Appellate 
~ Court shows that this was not argued before 
it, although it bad been mentioned in the 
written memorandum of appeal, and I do 
not think thatthereis any sufficient reason 
for interfering with the finding of the trial 
Court on this point. 

For these reasons the appeal fails and is 
dismissed with costs. 

N. 


SOMASUNDARAM GHETTE v, 


Appeal dismissed. 





MADRAS HIGH GOURT 
Appeal Against Order No. 239 of 1933 
March 27, 1935 
PANDRANG Row, J. 
SOMASUNDARAM CHETTI—DEFENDANT 
—APPELLANT 
LETSUS - 
NACHAL ACHI—Ptaintirr— 
RESPONDENT 

Limitation Act (IX of 1908), Sch. I, Art. &9—Suit by 
principal against agent—Limitation—Termination of 
agency—Tests of, 

For the purpose of limitation an agency determines 
when the agent ceases to represent his principal and 
does not continue until the agent renders account to 
the principal and gets his salary chit back. 

Where asuit bya principal against the agent was 
filed after the expiry of three years from the date 
when the agent leftthe place of business for which 


he was appointed agent, after handing over charge to 
his succesgor : 


Held, that the suit was time-barred under Art, 89, 
Limitation Act, eren though the agent had not ren- 
dered accounts end taken tho salary chit back. 


0. A. against an order of the District 
Court of Ramnad at Madura, dated April 3, 
1933, and passedin A. S, No. 359 of 1932 
ab No. 155 of 193], Sub-Court, Devakot- 
ah). 

Messrs. M. Patanjali Sastri and C. S. Rama 
Kao Sahib, for the Appellant. 

Mr. K. S. Desikan, for the Respondent. 

Judgment.—This is an appeal from 
the order of the District Judge of Ramnad, 
dated April 3, 1933, in appeal from the 
decree of the Principal Subordinate Judge, 
Devakottah, dated September 12, 1932, 
dismissing O, S. Nc. 155 of 1931 a suit by 
the plaintiff-principal against her agent 
for accounts on the ground that it was 
barred by limitation. The District Judge in 
appeal did not decide the question of 
limitation himself but .remanded the suit 
for fresh disposal according to law, the 
only ground alleged for the remand 
being that the learned Subordinate Judge, 
had erred in deciding the case asa ques- 
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tion of law and should have taken evidence 
in the case. The sole ground for remand 
is based on a misapprehension, or rather, 
on two misapprehensions, namely, that the 
Subordinate Judge had decided the ques- 
tion as a question of pure law and that he 
had not taken evidence in the case. 

As amatter of fact the Subordinate 
Judges judgment clearly shows that he 
was perfectly aware of the fact that the 
question though one of limitation really 
depended on a finding on a question of 
fact, namely, when the agency terminated, 
In the second place, the Subordinate Judge 
had taken evidence, and referred to the 
evidence, which was wholly documentary, 
in his judgment. He also relied on certain 
admissions made before him by the plaint- 
it's Advocate, and, in particular, on the 
admission that the defendant had left 
Dedaye, the place where he was to carry on 
the business of agent, after handing over 
charge to his successor more than three 
years prior to the date of suit. It was 
after considering the evidence and the 
admissions that the Subordinate Judge 
found as a matter of fact that the defen- 
dant had ceased to represent the principal 
in respect of the business for which he 
had been appointed agent, more than 
three years prior to the institution of the 
suit. The order of the District Judge re- 
manding the suit after reversing the 
decree of the learned Subordinate Judge 
cannot be supported, because the reasons 
given in support of it are the result of 
misapprehension, and it cannot be defend- 
ed or supported on any other ground. 
lf the question of fact were of a com- 
plicated character or if the evidence were 
voluminous, it might be desirable to call 
for a finding thereon from the lower Ap- 
pellate Court. But in this case the 
question is comparatively simple and the 
evidence is quite scanty. 

There is really no dispute as to what 
the terms of the agency were. Exhibit A, 
the salary chil,is clear on the point. It 
is equally clear from the admission of the 
plaintifi's Advocate that the defendant 
actually left Dedaye after handing over 
charge tohis successorwho had been ap- 
pointed by the plaintiff, or rather by the 
plaintiffs husband, more than three years 
prior to the date of institution of the suit, 
namely, on October 1, 1928. No doubt he 
returned to India and appeared before 
the principal only on October 13, 1928, fcr 
the purpose of getting the balance of 
salary due to him and for having his aç- 
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count passed. This, however, does not 
throw any light‘on the question as to when 
the agency terminated. The purpose of 
the agency wasto carry on business cn 
behalf of the principal in Dedaye. The 
rendering of accounts and the drawing of 
arrears of salary has nothing to do with 
the business of the agency as such. It 
is only a matter of accounting between 
the principal and_ the agent, and has noth- 
ing todo with the representation of the 
principal by the agent in dealings with 
third persons. The definition of anagent 


in the Indian Contract Act js: 
“An agent is a person employed to do any act 
for another or to represent another in dealings with 


third persons”. 

The question as to when the agent 1s 
to get his arrears of salary, and under 
what conditions, viz., whether only on 
getting his accounts passed, has nothing 


to do withthe question of the termination 
of the agency. 
It was held in Venkatachalam Chetty Vv. 
Narayanan Chetty (1), that an agency 18 
determined when the agent ceases to 
represent the principal even though his 
liability in respect of acts done by him 
as agent may continue. In that case also 
there was a condition in the salary chit 
that the agent was to return to Devakotta 
-and hand over the money and get his 
account passed. It was held that this con- 
dition would not affect the question as to 
when the agency terminated. The same 
view was afirmed by the same learned 
Judges in a subsequent case in Muthia 
Chetty v. Alagappa Chetty (2), where they 
stated that the question when the authority 
of the agent to represent his princip alfceased 
is the question which determines the 
question of limitation, and that the latter 
does not depend upon the question as to 
the agente obligation to take back his 
salary chit and pass his accounts with 
the principal. The last sentence in the 
galary Chit on which some reliance has 
‘been placed by the respondent’s Advocate 
does not really help to decide ihe ques- 
tion as to when the agency terminated. 
It isto the effect that the date of start- 
ing from India and of return to India have 
to be taken into account, presumably for 
the purpose of calculating the salary due 
to the ‘agent. It cannot, be said that 
because of this sentence it was intended 
that even after the agent had left the 
place where the business of the agency 
as to be carried on, and had been suc- 
(1) 39 M 376; 26 Ind, Cas, 740; 28 M L J 140. 
(2) 45 Ind, Cas, 430; 41 M1, 


JOĠËNDRA NATH KUNDU V. JOONESWAR MANDAL (CAT) 


15810 


ceeded by another person there in the 
business, he should still be considered 
as an agent carrying on business in that 
place. Therecan be no doubt that the 
agency wasa special agency for carrying 
on a business on behalf of the plaintiff 
ata particular place for a particular 
period, it is notas though the defendant 
was employed as a general agent. He 
was employed for a specific purpose and 
that purpose became impossible of ful- 
filment by the defendant after he was 
replaced by another agent and had to 
leave the place where the business was 
to be carried on by him asagent. This 
fact to my mind is crucial], and it clearly 
shows that the defendant ceased to represent 
his principal in respect of the agency 
after he handed over charge to his suc- 
cessor who was appointed by the principal, 
and left the place where the business of 
agency was till then being carried on by 
him. 

I am, therefore, of opinion that the agency 
had terminated more than three years 
prior to the institution of the suit, and as 
it is not disputed that-the present suit is 
governed by Art. 89 of the Limitation Act, 
the suit is clearly barred by limitation. 
The appeal must, therefore, be allowed 
and the order of the District Judge ap- 
pealed from set aside, and the decree of 
the Subordinate Judge restored. The 
appellant is entitled to have his costs in 
thie Court and in the Court below from the 
plaintiff respondent. 4 

A. Appeal allowed. . 


r 
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CALCUTTA HIGH COURT 
Civil Appeal No. 317 of 1933 
June 18, 1935 
NASIM ALI AND HENDERSON, JJ, i 
JOGENDRA NATH KUNDU AND 
ANOTHER—APPELLANTS . 
Versus. 
JOGNESWAR MANDAL AND OTHERS— 
RESPON DENTS. : 

Provincial Insolvency Act (V of 1920), ss. 28 (7), 52 
—Auction-purchaser purchasing property of debtor 
after admission of insolvency petition but before 
adjudication—Title obtained, nature of—No Receiver 
at time of sale—Haxecuting Court, if bound to stay 
sale—Mere admission of debtor's petition—Creditor 
if debarred from executing decree. . ' 

By the operation of s. 28 (7), Provincial Insolvency 
Act the title of the auction purchaser who pur- 
chases the property of the debtor after the admis- 
sion of the insolvency petition but before the order 
of adjudication is not absolute but contingent on 
the insolvency application being dismissed, If tha 
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insolvency application is dismissed he gets an inde- 
feasible title, But if the order of adjudication is 
made he cannot claim any title as against the 
Receiver. There is an exception, however, in the 
case of a purchaser in good faith. 

The Executing Court is not bound to stay its 
hand if no Receiver to whom the attached property 
= be made over is in existence at the time of the 
sale. 

The mere admission of an insolvency petition 
does not debar a creditor from executing his decree 
against the debtor. But where execution of a decree 
has issued against any property of a debtor and 
before sale thereof notice is given to the executing 
Court that an insolvency petition has been admitted 
the Executing Court is bound under s. 52, Provincial 
Insolvency Act, on application, to direct the property 
attached to be delivered to the Receiver, and the 
Receiver can sell the property for satisfying the 
charge on the property for the costs incurred by the 
attaching creditor 


A. from the original order of the 
District Judge, Patna and Bogra, dated 
March 23, 1933. 

Mr. Gopendra Nath Das, for the Appel- 
lants, > 

Mr. Krishna Kamal Maitra, for the Res- 
pondents. 

Nasim Ali, J.—This is an appeal against 
an order under s. 4, Provincial Insolvency 
Aci, The appellants obtained a decree for 
money against one Jagat. On January 6, 
1928, Jagat applied to the District Judge 
of Patna for being adjudged an insolvent. 
On January 11, 1928, the appellants ap- 
plied to execute their decree against Jagat 
in the Court of the Munsif at Pabna. On 
January 16, 1928, they received notice of 
Jdagai's application for insolvency. On 
February 11, 1928, certain hute belonging 
to the debtor were attached by the Execut- 
ing Court. On March 18, 1928, the appel- 
--lants appeared before the Insolvency Court 
and filed objections to the application for 
insolvency. On May 19; 1928 the debtor 
informed the Executing Court that his 
application for insolvency was admitted and 
prayed for stay of sale of the properties 
attached. This application, however, was 
dismissed for non-prosecution. The attach- 
ed huts were sold on May 23, 1928, and 
were purchased by the appellants for 
Rs. 200 paid in eash. Jagat was adjudged 
insolvent on August 23, 1929, The Nazir 
of the Court who was thereafter appointed 
Receiver sold the huts already purchased 
by the appellants at the auction-sale for 
Rs. 200 to respondent No. 4, the son of 
respondent No.3, another creditor of the 
insolvent. The Nazir Receiver was sub- 
sequently discharged and respondent No. 2, 
a Pleader, was appointed Receiver. He 
applied to the Insolvency Court under s. 4 
for a declaration that the appellants acquir- 
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ed no title tothe huts onthe basis of the 
auction-purchase as against him and the 
purchaser to whom he had sold the huts. 


The learned Judge has given judgment 
for him. Hence the present appeal by the 


auction-purchaser. 


The point for determination in this appeal 
is whether the appellants have acquired 
any title to the disputed huts by the auction- 
purchase. Now the mere admission of an 
insolvency petition does not debar a credi- 
tor from executing his decree against the 
debtor. But where execution of a decree 
has issued against any property of a debtor 
and before sale thereof notice is given to 
the Executing Court that an insolvency 
petition has been admitted, the Executing 
Court is bound under s. 52, Provincial In- 
solvency Act, on application, to direct the 
property attached to be delivered to the 
Receiver, and the Receiver can sell the 
property for satisfying the charge on the 
property for the costs incurred by the 
attaching creditor. There is divergence 
of opinion on the question whether the gac- 
tion contemplates an interim Receiver, In 
some cases it has been held that as the 
section contemplates delivery of property 
to the Receiver after the admission of the 
insolvency petition and not after the order 
of adjudication as laid down in s. 35, 
Provincial Insolvency Act of 1907 and s. 54, 
Presidency Towns Insolvency Act, the legis- 
lature must have contemplated an interim 
Receiver in s. 02 of the present Provincial 
Insolvency Act. On the other hand it has 
been held that toe section cannot contem- 
plate an interim Receiver as an interim 
Receiver has nc power to sell and the sec- 
tion authorises the Receiver to sell the pro- 
perty for satisfaction of the charge on the 
property for costs of the attaching creditor, 
Again the opinion on the question whether 
an application for delivery of the property 
to the Receiver (if a Receiver has already 
been appointed) is necessary does not 
appear to be uniform. The following ob- 
servations were made by Mitter, J. in 


Mahendra Kumar v. Deeneshchandra (1): 

“It has been argued that if this view (4. e, appli- 
gation to the Executing Court is not necessary) ig 
taken the words ‘on application’ become superfluous 
and redundant. There is no force in that contention, 
The underlying principle of the Provincial Insolvency 
Act ascan be gathered from the provisions of g. 52 
18 that when the Court is apprised of the pendency 
of an application for insolvency in another Court 
and of the further fact that such application hag 
been admitted, it should stay its hands so far as the 


(1) 37 O W N 392; 145 Ind. Oas. 597; A I R 1933 
Gal, 561; 60 O 696; 57 O L J 381; 6 R O12, ; 
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execution of the decree by the creditor of the insol- 
vent are concerned:” 


In Mathuresh v. S. R. Mills Co. „Ltd. (2) 
Mukherji and 8. K. Ghosh, JJ., have observ- 
ed: 

“On reading s. 52, Provincial Insolvency Act, it seems 
to us to be perfectly clear that an application has 
got to be madeto the Court which was executing the 
decree and it is that Court which on such an 
application being made can direct the property to 
be delivered to the Receiver in order that the sale 
may be held,” 

In the two cases ciled above a Receiver 
was appointed before the sale. If the Exe- 
cuting Court comes to know that the appli- 
cation for insolvency has been admitted 
and that there is a Receiver, the attached 
properties can be made over to him. In the 
present case, however, no Receiver was 
appointed before the sale in question. 

“The only order which the Court can pass under 
s. 52 is that the property be delivered to the Recei- 
ver, so that it follows tbat the order can only be 
made if the Receiver bas already been appointed 
and clothed by the Insolvency Court with power to 
take possession of the insolvent’s property: per Das, dJ., 
n Tirpits Thakur v, Ramprakash Das (8). 

“Tt cannot be denied that the Oourt executing the 
decree is to deliver possession to the Receiver and to 
no ‘one else so far at any rate as the provisions of 
s, 52 are concerned. Having regard to the finding 
that there was no Receiver in existence till after 
the sale in execution, the Court executing the decree 
could not have acted under 8.52: Sahu Durga Saran 


y. Beni Pershaa (4). ane 
On reading the section I am of opinion 


that the Executing Court is not bound to 
stay its hand if no Receiver to whom the 
attached property can be made over is in 
existence at the time of the sale, But the 
difficulty of the appellants does not end 
here. I have already pointed out that the 
auction-sale in the present case took place 
on May 23, 192%, and the order of adjudi- 
cation was made on August 23,1929. The 
order of adjudication, therefore, related 
back to the date of the presentation of the 
insolvency petition by s. 28 (7) of the Act. 
Now what is the effect of the operation of 
this doctrine of relation back on the auc- 
tion-purchaser's title vis-a-vis the title of 
the Receiver appointed after the order of 
adjudication in whom the property of the 
insolvent vests by legal fiction from the 
date of the presentation of the insolvency 
petition? This point was raised in Sahu 
Durga Saran V. Beni Pershad (4) cited 
above. But the learned Judges did not 
express any opinion on that question as it 
was not raised before the lower Court. In 
‘the present case, however, the decision of 


(2) 155 Ind. Cas. 77; A I R 1935 Cal. 159. 
3) 125 Ind, Cas, 783; A I R 1930 Pat, 408; Ind. Rul. 


:0) Pat, 559. 
Oe 146 Ind. Cas. 832; AIR 1933 All, 559; (1933) 


A Ld 1342; 6 RA 353, 
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the learned Judge is mainly based upon 
the doctrine of relation back. It seems to | 
me that by the operation of s. 28 (7) the 
title of the auction-purchaser who purchases 
the property of the debtor after the admis- 
sion of the insolvency petition but before 
the order of adjudication is not absolute 
but contingent on the insolvency applica- 
tion being dismissed. I the insolvency 
application is dismissed, he gets an inde- 
feasible title. But if the order of adjudica- 
tion is made, he cannot claim any title as 
against the Keceiver. An exception, how- 
ever, has been made by the Legislature in 
favour of purchasers in good faith in all 
cases (sees. 51, c].3). In the present case 
the learned Judge has found that the appel- 
lants are not purchasers in good faith. In 
view of the facts and circumstances of this 
case, I find no reason to differ from the 
finding of the learned Judge on this point. 
I am, therefore, of opinion that the learned 
Judge was right in holding that the appel- 
lants have acquired no title to the dis- 
puted huts: on the basis of the auction- 
purchase. The appeal is accordingly dis- 
missed with costs. Hearing fee two gold 
mohurs. 

Henderson, J.—I agree. It was stre- 
nuously argued before us that the decision 
of Mitter and M. ©. Ghose, JJ., to which 
my learned brother has referred in his 
judgment, is not correct and we were - 
pressed to refer the question to a Full 
Bench. But inthe present case no Recel- 
ver was appointed. Section 52 has. no 
application and this point does not require. 
to be decided. z 

N. Appeal dismissed. 


a, eT 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT 
Second Civil Appeal No. 64 of 1939 
July 30, 1935 
GRILLE, J.O. 
MUHAMMAD HUSSAIN—PLaINtTIiFF# 
~-APPELLANT 
Versus 
ISLAMIYA MADARASA—DEFENDANT © 
— RESPONDENT 

Civil Procedure Code (Act V of 1908), O. 
— Object of —Cross- objections. ; 

The object of O, XLI, r. 33, Civil Procedure Code, 
is to enable the Court to do justice between the 
parties where the strict application of previous rules 
might result in conflicting decrees or result in actual 
injustice. It was not intended in a case whera there 
are two conflicting parties to allow one; against whom 
an appeal has been preferred and who has himself 
not preferred an appeal against that part of the. 


XLI, r. 33 


“the Civil Procedure Code. 


‘to do justice between 
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judgment which was not in his favour, to argue 1m 
the Appellate Court as ifhe had preferred an appeal 
without any payment of court-fees. 

S.C, A. against the decree in Civil Ap- 
peal No. l-A of 1984, in the Court of the 
Temporary Additional District Judge, 


‘Nagpur, dated November 5, 1934, arising 


out of Civil Suit No. 53 of 1932, dated 
April 21, 1954, in the Court of the. First Sub- 
Judge, Second Class, Nagpur. 

Mr. S. C. Dutt Choudhari, for the Appel- 
ant. 

Order.—The plaintiffs brought a suit 
against a number of defendants for injunc- 
tion and damages. His claim was de- 
creed in part. The defendants appealed 
and failed. The plaintiff, although he had 
filed no cross-objection in respect of that 
part of his claim which had been dis- 
allowed, was permitted in lower Appellate 
Court toargue in favour of that claim 
under the provisions of O. XLI,r. 33 of 
The claim in 
the argument did not succeed and it is 
in respect of that part of the claim which 
was disallowed in both Courts that the 


plaintif has now preferred a second Ap- 
peal. 

The appeal must fail in limine. The 
lower Appellate Court has entirely mis- 
conceived the purpose of O. XLI,r.33 
of the Civil Procedure Code. The object 


to enable the Court 

the parties where 
the strict ‘application of previous rules 
might result in conflicting decrees or result 
in actual injustice. It was certainly not 
intended in a case where there are two con- 
flicting parties to allow one, against whom 
an appeal has been preferred and who has 
himself not preferred an appeal against 
that part of the judgment which was not in 
his favour, to argue in the Appellate Cours 
as ifhe had preferred an appeal without 
any payment of court-fees. The appellant 
should not have been heard in respect of 
the matter against which he now appeals 
in the lower Appellate Court at all, and he 
cannot be heard when he purports to 
argue against an unfavourable decision 
which was there passed against him. 

The appeal fails and is dismissed sum- 
marily. 


of this new rule is 


N. Appeal dismissed. 
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= _ OUDH CHIEF COURT 
Oivil Miscellaneous Appeal No. 17 
of 1935 
August 29, 1935 
Kine, C. J. AND Smita, J. 
Mirea ABDUL QADIR AND ANOTHER— 
APPLICANTS— APPELLANTS 
VETSUS 
Chordhury AKHTAR HUSAIN 
AND AN. THER— RESPONDENTS 

Company—Lnquidator—Rent of premises—Distinc- 
tion between amounts due for rent before winding- 
up and after winding-up—Right of owner of pre- 
mises continued tobe occupied for purpose of liqui- 
dation proceedings, to rent in full, 

According to established practice in England there 
is a welldefined distinction between amounts due 
for rent before the date of a winding-up orderor a 
resolution for voluntary winding-up, and amounts 
that become due after that date. In respect of 
amounts that have become payable before the above 
date, the creditor is entitled only to rateable distri- 
bution, on the same footing as other creditors, out 
of the assets realised. As regards the amounts fal- 
ling due after that date, however, the owner of pre- 
mises occupied by a company, and continuing to be 
occupied for the purposes of the liquidation pro- 
ceedings by the liquidator, is entitled to receive 
those amountsin full, In the absence of anything in 
the Oompanies Act, that is in conflict with the 
English principle, it should be adopted by Indian 
Oourts. In re Brown, Baley and Dixon (1), Inre - 
Silkstone and Dodworth Coaland Iron Company (2) 
and In re South Kengsington Co-operative Stores (3), 
relied on, : 

C. Mis. A. against the order of Mr. Justice 
Bisheshwar Nath Srivastava, dated March 


. 14, 1935. 


Mr. M. Wasim and Dr. Qutubuddin, for 
the Appellants. 

Messrs. Shaukat Aliand R. P. Varma, 
for the Respondents. 

Judgment.—This is an appeal from a 
decision, dated March 14, 1935, of a 
learned Judge of this Court. 

The matter relates to the affairs of 
Messrs. Peake Allen & Oo., who have gone 
into liquidation. The premises occupied 
by the Company were leased from the 
appellants, Mirza Abdul Qadir and Mirza 
Fida Rasool, on July 1, 1931, for a period 
of 10 years on a monthiy rental of Rs. 500. 
The lessees were entitled on giving three 
months’ notice at the appropriate time. to 
reduce the pericd of the lease to five 
years. The rent was paid upto theend 
of March, 1934, and on June 30, 1934, a 
resolution was passed by the Company for 
its being voluntarily wound up. A Mr. 
Arora was appointed liquidator but he died 
and in his: place Mr. Akhtar Husain an 
Advocate of this Court, was appointed. and 
he is still acting as liquidator. The as- 
sets were sold to Mr. Shaukat Aliin Decem- 
ber, 1934, and he now occupies the pre- 


018 
mises, with effect from January 1, 1935, on 
the Same rent as that previously paid by 
Messrs. Peake Allen & Company. 

The original contention on behalf of 
the appellants was that they were entitled 
to the payment of the full rent that fell 
due after March 51, 1934, and were entitled 
to priority for their rent over the rest of 
the creditors. The learned Judge of this 
Court took the view that they were not 
entitled to priority, and that they must 
rank, as regards the whole of their rent, 
as ordinary creditors. Reference was made 
to s. 230 (1) (a) of the Indian Companies 
Act. The only order made by the learned 
Judge in favour of the appellants was 
that as they have certain taxes to pay to 
the Municipal Board, the liquidator should 
advance them asum of Rs. 750 which 
would be afterwards deducted from the 
dividends payable to them. ° 

Before us the matter has been put 
rather differently by the appellants’ learn- 
ed Counsel. He urges that according to 
established practice in England, there is 
a well defined distinction between amounts 
due forrent before the date of a winding 
up order or a resolution for voluntary 


winding up, and amounts that become 
due after that date. In respect of amounts 
that have become payable before .the 


above date, ihe creditor is entitled only to 
rateable distribution, on the same footing 
as other creditors, out of the assets rea- 
lised. As regards the amounts falling due 
after that date, however, the owner of pre- 
mises occupied by a Company, and con- 
tinuing to be occupied for the. purposes cf 
the liquidation proceedings by the liquida- 
tur, is entitled to receive those amounts 
in full, The principles are clearly laid 
down in Inve Brown, Bayley and Dixon, 
(1880-81) L. R. 18 Ch. Div, p. 649 (1). It 
was said by Fry, J. at p. 661* 

“In like manner, a lessor is for many purposes 
an independent person, His rights ought not to 
be interferred with, more than is necessary, by 
reason of his lessee having become insolvent, and 


having choosen (to ues the Lord Justice expression} 
to have a winding up.” 

Later on it was said, at p. 652* - 

‘A mortgagee and a lessor, although in one sense 
independent persons, are nevertheless creditors of 
Company in respect of any amount due on the 
mortgage or on thelease atthe date of the wind- 
ing up, and,as such creditors, they ought, in my 
judgment, to have neither preference nor priority. 
In respect of any rights arising after the wind- 
ing up by reason. of the Company of the liquida- 
tors remaining in possession of the demised or of 
the mortgaged premises, they ought, inmy judg- 


(1) (18€0-81) 18 Ch D 649. 
®Pages of (1680-1!) 18 Ch. D.—[Ed.] 


ABDUL QADIR V. AKETAR HUSAIN. (OUDH) 


15810 


ment, to be treated as independent persons, and if 
the Company or the liquidator choose to remain in 
possession of the demised or mortgaged premises 
they must so remain upon the terms and conditions 
of the instrument just as any other person must 
observe those terms .... 


The practice certainly has grown up of allowing 
the lessor to distrain or to be paid in full in res- 
pect of rent after the winding up; but with respect 
to rent before the winding up, to allow him only his 
right to compete with the other creditors by proving 
in the winding up.” 

That same view has been taken in a 
number of other cases to which we have 
been referred. A case reported in In re 
Silkstone and Dodworth Coal and Iron 
Company, L. R. Ch. Div. 17 188], p. 158 (2), 
and another case in that same volume, 
In re South Kensington Co-operative Stores, 
(1881) 17 Ch. D. p. 161 (3), are typical of 
those cases. 

On the other hand it has been suggest- 
ed to us by Mr. Akhtar Husain, the 
liquidator, that the lease in favour of 
Messrs. Peake Allen and Company ought 
to be regarded in the light of an asset of 
the Company, and that the rent which is 
realised, or might have been realised, in 
respect of it ought to be regarded as part 
of the general assets, and ought not to 
be handed over intact to the lessors, but 
should be treated as assets of the Com- 
pany from which rateable distribution will 
be made in due course to the creditors 
generally. We do not think that this is 
a proper way in which to regard the mat- 
ter. The lease can, in a sense, be regard- 
ed asan asset of the Company, but it was 
an asset which carried with it the liability 
to pay Rs.500 a month, and it is impos- 
Bible to divorce the asset from the lia- 
bility. There can be no doubt that the 
consistent trend of the English decision 
is in accordance with the contention now 
ralsed by the learned Counsel for the 
appellants, and, in the absence of anything 
In the Indian Companies Act that is in 
conflict with the English Principle, we 
think that we ought to adopt that prin- 
ciple. We accordingly direct that as regards 
the amount that fell due for the montha 
of April, May, and June, 1934, the appel- 
lants will be on the same footing as other 
creditors, and will be entitled only to 
rateable distribution out of the relations 
made by the liquidator, but as regards the 
period beginning from July J, 1934, we dec- 
lare that the appellants are entitled to 
receive from the liquidator the full sum 


(2) (1881) 17 Ob. D 148; 50 LJ Ch, 444; 44L T 
405: 29 W R 484. 


(3) (1881) 17 Oh. D161; 50 LJ Oh, 446; 44 L T 471. 
29 W R 662, 
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of Rs. 500 a month, with interest at the 
rate specified in the lease. 

The grounds of appeal include a prayer 
that the appellants should be placed in 
possession of the demised premises. We do 
not propose to pass any definite order on this 
subject, since we take the view that it is 
a matter to be settled between the lessors, 
the liquidator, and Mr. Shaukat Ali, the 
present occupant of the premises. We con- 
tent ourselves with saying that if the 
appellants can come to an amicable ar- 
rangement with the liquidator and Mr. 
Shaukat Ali, with a view tothe lease being 
terminated before the date on which it 
would normally expire, there is no objec- 
tion on our partis their doing so. 

The result is that we allow this appeal 
to the extent stated. The -appellants are 
allowed their costs of the appeal, which 
will be paid bythe liquidator out of the 
realised assets of the insolvent Company. 

N. Appeal allowed. 


BOMBAY HIGH COURT 
Original Oivil Jurisdiction Appeal No. 4 
of 1934 
September 26, 1934 
Beaumont, C. J. AND RANGNEKAR, J. 
IBRAHIM F. LALJI— APPELLANT 
versus 
HUSSEINBHOY A. LALJI—RESPONDENT 


Costs—Legal practitioner —Same person, if can ap- 
pear by separate solicitors in different capacities— 
Partnership — Suit for dissolution — Defendant 
partners appointed Recewvers—Costs for personal ap- 
pearance should be ignored. 

The same person is not entitled to appear by 
separate solicitors or separate Oouneel in different 
capacities, Ofcoursea solicitor or Counsel appear- 
ing for a client who is interested in two different 
capacities can state the case of hisclient in reapect 
of each capacity, bub he cannot appear separately for 
the same person. 

In a suit for dissolution of 
two of the partners (defendants Nos, 9 and 10) 
were appointed Receivérs and in due course they 
filed their accounts and carried them in before 
the Commissioner. Defendant No. 9 filed objec- 
tions to the Receivers’ accounts before the Commis- 
sioner, and subsequently he filed exceptions to the 
Commissioner's report, On the objections being 
heard by the Commissioner, he made a note that 
defendant No. 10 had appeared separately. Defendants 
Nos. 2 and i0 had appointeda certain firm,as their 
solicitors originally in the suit to represent them in 
their capacity as partners, and after they were ap- 
pointed Receivers, they instructed the same solicitors 
to represent them as Keceivers, and when the matter 
was before the Commissioner, apparently the solici- 
tors stated that they appeared separately for defen- 
dant No. 14: 

Held, that parties should not be allowed to appear 
in’ different capacities by different solicitors or 


partnership 
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different Counsel and that no question of double 
costs arose. The Receivers were appearing, both 
before the Commissioner and onthe exceptions before 
the Judge, to support their own accounts and 
defendant No. 10,if he wished to appear personally, 
should have severed from his co-Receiver; and as he 
did not do so, his appearance separately must be 
treated as a nullity and any costs which he might 
have incurred on his personal capacity must be ignor- 
ed. Jamshedji v. Sorabjt (2), referred to. 

Appeal from the decision of Mr. Justice 
B. J. Wadia in Suit No. 2638 of 1931. 

Mr. N. P. Engineer, for the Appellant. 

Mr. Jamshed Kanga, for the Res- 
pondent. 

Beaumont, C.J.—This is an appeal 
froma decision of B. J. Wadia, J. and 
it raises a question relating to taxation 
of costs. There was a suit in this Court 
for dissolution of partnership, two of the 
partners being defendants Nos. 2 and 10. 
Some three years after the suit was filed, 
defendants Nos. 2 and 10 were appointed by 
the Court Receivers in the partnership suit, 
and in due course they filed their ac- 
counts and carried them in before the 
Commissioner. Defendant No. 9, who is 
the present appellant, filed objections to 
the Receivers’ accounts before the Commis- 
sioner, and subsequently he filed excep- 
tions to the Commissioner’s report, On the 
objections being heard by the Commis- 
sioner, he madea note that defendant Nos, 2 
and 10 had appeared separately. Defend- 
ants Nos. 2 and 10 had appointed a certain 
firm,. Messrs. Edgelow, Gulabchand, 
Wadia & Co., as their solicitors originally 
in the suit to represen tthem in their capa- 
city as partnera and after they were 
appointed Receivers, they instructed the 
same solicitors to represent them as Re- 
ceivers, and when the matter was before 
the Commis ioner, apparently the solici- 
tors stated that they appeared separately 
for defendant No. 10. Now that was 
wrong. It has been laid down many times 
that the same person is not entitled to 
appear by separate solicitors or separate 
Counsel in different capacities. Of course 
a solicitor or Counsel appearing for a client 
who is interested in two ditlerent capa- 
cities can state the case of his client in 
respect of each capacity, but he cannot 
appear separately for the same person. 
If defendant No. 10 wanted to appear in 
his individual capacity, then he should 
have severed from his co Receiver and 
allowed his co-defendant No. 2 to appear 
as Receiver,in which case he would not 
of course have been interested in any 
order made as:tothe Receiver’s costs. When 
the matter came beforethe learned trial 
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Judge, Mirza, J. he should have refused 
definitely to allow defendant No. 10 to 
' appear, as he desired to do, by a separate 
Counsel in his capacity as a partner. But 
the learned Judge does in effect hold that 
defendant No, 10’s appearance is irregular. 
The learned Judge made an order that 
defendant No. 9, who took exception to 
the Commissioner's report, should pay 
the costs of the Receivers. Then he says 
with regard to defendant No. 10: 
“Defendant No, 10 as a party interested in the 
partnership assets in his personal capacity to the 
same extent as his brother, defendant No. 9, has 
in addition to appearing as Receiver appeared in 
his personal capacity by Mr. Vacha. He was 
served with the summons not in his personal 
Capacity, butas a joint Receiver with defendant 
No. 2. In myopinion he was not entitled to ap- 


pear in his personal capacity when the summous 
was not served on himin that capacity,” 


1 would go rather further than that, and 
say that, whether served or not, he was not 
entitled to appear by two Counsel], one 
representing him in his personal capacity 
asa partner, and the other as a Receiver, 
However, the effect of the learned Jndge’s 
order is, not to direct defendant No. 16 
to bear his own costs, but to hold that 
he had no right to be before the Court 
in his personal capacity, as he was al- 
ready before the Court as Receiver. Now 
the point which arises on taxation is 
this. Defendant No. 9 was ordered to pay 
the costs of the Receivers. His contention 
is that, inasmuch as the Receivers, and 
defendant No, 10 were acting by the same 
solicitors, and as he was not ordered to 
pay the costsof defendant No. 10, any 
costs representing items of work done 
jointly for the Receivers and defendant 
No. 10 must be apportioned and defend- 
ant No. 9 is liable only for the propor- 


tion attributable to the Receivers, and 
the rule of practice established in such 
cases is that costs are divided half and 


half. ‘The learned Taxing Master accepted 
that view. He held that the practice 

established in England as laid down in 
Re Colquhoun In re (|), which has been 
followed in many subsequent cases, is 
that where two defendants are appear- 
ing by the same solicitors and the plaint- 
ift is ordered to pay the costs of one 
defendant but not of the other, then the 
costs of the work done jointly for the two 
defendants must be divided halfand half 
and the plaintif is only liable to pay 
half the costs of such joint work, that is 


(1) (1854) 5 De GM & G 35; 2 Eq, Rep. 304; 
986: 23 Ld Ch, 515. q. Rep. 304; 2 WR 
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to say, the half attributable to the defen- 
dant whose costs the plaintiff has been 
ordered to pay; and the learned Taxing 
Master came to the conclusion that that 
principle applied here although the Re- 
eeivers are not parties to the suit, 


On review, B. J. Wadia, J. came to the 
conclusion that that principle did not 
apply in this case mainly because the 
Receivers are not defendants, and the rule 
in question only applies as between co- 
defendants. His view wasthat this rule 
had been criticised in several cases and 
that it was not founded on any sound 
principle, and, therefore, could not be ex- 
tended to cases not already covered. I 
would myself put the case on this ground 
that not merely are the Receivers and de- 
fendant No. 10 not co-defendants, but, as 
I have stated, defendant No. 10, who was 
already appearing as a Receiver, could 
not appear separately as a partner, and 
should not have been allowed, either be- 
fore the Commissioner or before the 
learned Judge, to appear separately. The 
rule that a person cannot appear in two 
different capacities by separate solicitors 
or separate Counsel has been laid down in 
this Court by Sir Amberson Marten, who 
was following certain observations of Sir 
Lawrence Jenkins, in Jamshedji v. Sorabjz 
(2) and I think that should be followed 
inthis Oourt and parties should not be 
allowed to appear in different capacities 
by different solicitors or different Counsel. 
If we were to allow the appeal in this 
case and hold that the rule in “Re Col- 
quhoun” applies not only between co-de-. 
fendants but in respect of one defendant 
appearing in two different capacities and 
succeeding in one and failing in another, 
we should be recognizing the right of a 
party to appear in different capacities 
which right, I think, we ought not to 
recognise. In my opinion, the proper ground 
upon which to base thiscase is that no 
question of double costs arises. The Re- 
ceivers were appearing, both before the 
Commissioner andon the exceptions before 
the learned Judge, to support their own 
accounts and defendants No. 10, if he 
wished to appear personally, should have 
severed from his co Receiver; and as he 
did not do so, his appearance separately 
must be treated as a nullity, and we mus! 
ignore any costs which he may have in 
curred in his personal capacity. On thes: 


(2) 85 Ind, Cas, 50!; A I R 1921 Bom, 414; 25 Bom 
LR 1137, 
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grounds I think the appeal fails and 
must be dismissed with costs. 
Rangnekar, J.—I agree. 
N, Appeal dismissed. 
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Guardians and Wards Act (VIII of 1890), 8.4, cl, 
(2), 25—Minor daughter of Muhammadan going along 
with her mother to his mother-in-law's house—Mother 
dying—Application by father for custody of minor— 
Father whether a guardian within s. 4, cel. (2)— 
Minor, whether has left custody, within meaning of 
Ss. 25—“Ward” in 3. 4 (3)—Whether includes minor 
under guardian not appointed under Act—Muham- 
madan Law — Guardianship — Hizanat— Righis of 
maternal grandmother and father. 

# a Muhammadan sent his wife to his mother-in- 
law's house for confinement. His minor daughter 
aged about 2 years also went with her, After giving 
birth to a child, both the wife and newly born child 
died E wanted to take back his minor daughter 
who had by then attained the age of eleven years, 
into his custody but was not allowed by his mother- 
in-law, J made an application under s. 25 of the 
Guardians and Wards Act and also prayed to be 
appointed guardian ofthe minor's person. A counter- 
application was filed by his mother-in-law praying 
that she might be appointed guardian of the person 
of the minor; 

Held, (t) that the father in the circumstances of 
the case was the guardian of the person of the 
minor within the definition contained in g 4, cl, (2) 
of the Guardians and Wards Act: [p. 582, col. 2. | 

(ii) thatthe minor must be held to have left, or 
to have been removed from the constructive custody of 
the father, the de jure guardian within the meaning 
ofs 25 of the Guardians and Wards Act; [ibad.] 

[Oase-law referred to J 

Liti) that even under the Muhammadan Law under 
the circumstances of the case the father was entitled 
to the custody of the minor. 

Per Zia-ul-Hasan, J—The definition of “ Ward” 
in s.4(3), Guardians and Wards Act, is wide enough 
to include a minor who has a guardian, even though 
the guardian may not be appointed under the Act. 

Per Srivastava, J—Hizanat is only custody for the 
rearing up of the child. Although the maternal 
grandmother has the right of Hizanat under the Mu- 
hammadan Law,vet the father is responsible for pro- 
viding funds for the maintenance of the minor and is 
her natural guardian. Thus he must be deemed to 
have the care of the person of the minor within the 
meaning of the definition of ‘guardian’ ins. 4 ( 2) of 
the Guardians and Wards Act even though the minor 
is not in his actual physical custody. [p. 584, col. 2.) 

Misc. C. A. against the order of the Subor- 
dinate Judge, Malihabad, District Lucknow, 
dated November 11, 1932. 
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Order of Reference toa Full Bench. 


Srivastava,C.J.and Smith, J.—( August 
4, 1934.)—This appeal was referred by one of 
usto a Bench of two Judges because of 
the conflict of judicial opinion existing on 
certain questions of law relating to the 
Guardians and Wards Act which werein- 
volved in the case. 

The facts ofthe case are that the respon- 
dent Riaz Ahmad, wasin Railway service 
in (‘awnpore, and has now retired on pen- 
sion. In 1925 when his wife was in the 
family way, he sent herto the house of 
her mother in Lucknow for confinement. 
She had a daughter aged about 2 years who 
accompanied her to Lucknow. The wife 
was delivered of a child, but soon after the 
mother and the new born child both died 
in the house of Musammat Ghuran, the 
mother-in-law of Riaz Ahmad, The girl 
who had accompanied her mother to the 
house of Musammat Ghuran has ever since 
continued to live with the latter, and is now 
about eleven years old. The respondent 
wanted to getthe girl, who is his only 
child, into hiscustody, but his mother-in- 
law did not agree toit. The respondent 
thereupou made an application under 
s. 25 of the Guardians and Wards Act to 
recover the custody of the girl from 
Musammat Ghuran. He also asked that he 
should be appointed guardian of the per- 
son of the minor. Musammai Ghuran made 
a counter-application that she should be 
appointed guardian. The learned Sub- 
Judge held that in view of the provisions 
of s. 19 of the Guardians and Wards Act, 
the father of the minor being alive and 
not untitto be guardian of the person 
of the minor, no guardian could be appoint- 
ed, but heheld that the father was en- 
titled todemand the custody of the minor 
under s. 20 of the Act, and being of opinion 
that the necessary conditions of that sec- 
tion were satisfied inthe case, he ordered 
Musammat Ghuran to hand over the minor 
fo Riaz Ahmad. Musammat Ghuran has 
come to this Court in appeal against this 
order of the Subordinate Judge. 


It has been argued on behalf of the 
appellant that s.19o0f the Guardians and 
Wards Act does not justify the inference 
that the father, if alive and not unit to 
be the guardian, must be treated as the “de 
jure’ guardian of the minor. It has further 
been contended that the maternal grand- 
mother has a preferential right of Hizanat 
in the case of a minor female, and must, 
therefore, be treated as the “de jure“ 
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guardian under the Muhemmadan Law. 
The argument proceeded that the pro- 
visions of 8.19 of the Guardians and 
Wards Act ought not to be interpreted so 
as to abrogate the provisions of the per- 
sona] law. Reference was also made to 
the definition of ‘guardian’ contained in 
e. 4 of the Guardians and Wards Act, and it 
was argued that the father, even on the 
facts found by the lower Court, could not 
be regarded as a guardian within the 
definition given inthe section. Inthe re- 
sult it was argued that s. 25 had no ap- 
plication to the case, because the respond- 
ent was not a guardian of the person of 
the minor, and also because the minor 
could not, on the admitted facts of the case, 
be saidto have been removed from his 
custody. The learned Counsel for the ap- 
pellant also criticised the judgment of 
a Bench of the Allahabad High Court in 
Siddig-un-nissa Bibee v  Nizam-ud-Din 
Khan, 54 4.128 (1) which has been relied 
upon by the lower Court, contending that 
while the principles enunciated by the 
learned Acting Chief Justice inthe course 
of his judgment were correct, and support- 
` edthe appellant, yet the conclusion reach- 
ed by him was not consistent with those 
principles. 

We areof opinion that some of the 
questions stated above are by no means 
free from diMeulty, We think that there 
being no decision of this Court on those 
points, and in view of their importance, 
we should refer the following question for 
decision by a Full Bench:— 

(1) The maternal grandmother of the 
female minor being entitled to the custody 
(Hizanat) of the minor, is sheto be re- 
garded asthe guardian of the person of 
the minor under the Muhammadan 
Law? 

(2) Are the provisions ofthe Muhamma- 
dan Law to be deemed to have been 
superseded bys. 19 of the Guardians and 
Wards Act, and the father not being 
unfit to be guardian of the person of the 
minor, is he to be regarded as the guar- 
dian by reason of the provisions of cl. (b) 
of that section ? 

(3) Can the father, in the circumstances 
of the present case, be held to be the 
guardian of the person of the minor with- 
in the definition contained in s. 4, cl. (2) 
of the Guardians and Wards Aci? 

(4) Canthe minor, in the circumstances 
of the case, be said to have left or to have 

(1) 54 A 128; 187 Ind, Cas. 219; (193D A L J21; A 
1 Ř1932 All 215; Ind. Rul, (1932) AlL 807. i 
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of a guar- 


been removed fromthe custody 
of the 


dian within the meaning of s. 25 
Guardians and Wards Act ? 
Mr. M. H. Kidwai, for the Appellant. 
Judgment of the Full Bench 

Zia.ul-Hasan, J.- (March 23, 1999).— 
In this appeal which raises some 
questions of Muhammadan Law relating 
to the custody of minors, the following 
questions have been referred to the Ful. 
Bench:— 

(1) The maternal grandmother of the 
female minor being entitled to the custody 
(Hizanat) of the minor, is she to be re 
garded as the guardian of the person 0 


the minor under the Muhammadar 
Law ? 
(2) Are the provisions of the Muham 


madan Law to be deemed to have bee! 
superseded by 6. 19 of the Guardians ant 
Wards Act, and the father not bein; 
unfitto be guardian of the person of thi 
minor, to be regarded: as the guardian b: 


reason of the provisions of cl. (b) of tha 
section ? | l 
(3) Can the fatber in the cireumstance 


ofthe present case, be held to be th 
gvardian of the person ofthe minor with 
inthe definition contained ins. 4, cl. (2 
of the Guardians and Wards Act ? 

(4) Can the minor, in the circumstances c 
the case, be said to have left, or to hav 
been removed from the custody of a guar 
dian within the meaning of s. 25 ofth 
Guardians und Wards Act ? 


As the above questions have 
reference to the particular tacts c 
the case it is necessary to stat 
those facts. They are as follows 


In 1925 the respondent Riaz Ahmad, wh 
was theninthe Railway service at Cawr 
pore, sent his wife to the house of he 
mother Musammat Ghuran, the appellant 
in Lucknow for the sake of her confine 
ment. She had a daughter named Jaf 
Khatun aged about two years and sh 
also came to Lucknow with her mothe 
The respondent's wife gave birth to a chil 
but soon after the birth the child as we. 
as the mother died. The minor Jaf 
Kbatun.has since then been living wit 
Musammat Ghuran. Riaz Ahmad wante 
to take hisminor daughter into his.custod 
but was not allowed to do so by the ay 
pellant, He, thereupon, made an applic 
tion under £. 250f the Guardians an 
Wards Act end also prayed to be al 
pointed guardian of the minor's perso! 
A counter-application was filed b 
Musammeat Ghuran praying that eb 
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might be appointed guardian of the per- 
son df the minor. The learned Subordi- 
nate Judge of Malihabad, who dealt with 
the case, came to the conclusion that in 
view of s. 19 of the Act no guardian 
could be appointed, but held that Riaz 
Ahmad was entitled tothe custody of the 
minorunder s.25. He accordingly order- 
ed Musammat Ghuran to hand over the 
minor girl to Riaz Ahmad. It is against 
this order that Musammat Ghuran has ap- 
pealed to this Court. 

To return to the questions referred to 
the Full Bench, I take upthe rd ques- 
tion first. 

My answerto the question is in the 
affirmative. “Guardian” has been defined 
in s. 4(2) of the Act as “a person having 
the care of the personof a minor...... n 
Now, in the first place this definition is 
very wide and must include a father, who 
ig admitted on all hands and in every 


system of law to be the natural guar- 


dian ofhis children. In tbe case of 
Ulfat Bibi v. Bafati, AIR 1927 All. 581 ey 
It was held by Walsh and Banerji, JJ., 
that by the Muhammadan Law the father 
is the natural lawful guardian of bis 
minor boy and that side by side with the 
right of the father as the lawful guardian 
exists the recognised rightof the mother 
by Muhammadan Law to have the custody 
of the child up to the age of seven. In 
the case of Siddig-un-nissa Bibee v. Nizam- 
ud-din, 54 A. 128 (1) the Chief Justice and 
Mr. J. Sen, held that any person 
who has tbe care of the person of a minor 
is a guardian of the person of the minor 
according to thedefinition contained in s,4, 
cl. (2) of the Act and that consequently the 
father isthe guardian within the meaning 
of the Act, although he cannot be appoint- 
ed as such. The following remarks of 
Mr. J. Lindsay inthe case of Musharaf 
Hussain v. Mohamad Jawad, 21 O O 19! (3) 
are very apposite on the point:— 

«` The definition (of ‘guardian’ in s. 4 of 
the Act) does not in my opinion justify the 
notion that the “guardian” must be a person having 
actual custody of the minor. The word used in 
the definition is “care” and not “custody:” as 
their Lordships point out in the Madras case 
cited above Annie Basant v. Narayaniah, 38 Mad 
807 (4) a guardian may in his discretion entrust 
the custody and education of his children to another 
but by doing so he does not cease to be his children's 


(2) AI R1927 All. 581; 102 Ind, Oas, 103; 25 A L 
J 585. 

(3: 21 O O 194; 48 Ind. Oas. ¢0;5 O L J 616. 

(4) 38 M 807; 24 Ind. Oas 290; 27 M L J30; 180 
W N 1080; 1 L W 520; (1914) M W N 585,16 ML 
T 185: 20 OLJ 253; 16 Bəm. L R 625 2AL J 
1155; 41 I A 314 (P 0). 
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guardian, that being an office which in his life-time 
he cannot delegate to a third person.” 

In the second place, even if we take the 
word “care” in the definition of “guardian” 
in s. 4 (2) to be equivalent to “custody” 
the minor in this case is in the constructive 
custody of the father, though residing 
with her maternal grandmother, and as was 
pointed out in the case of Ulfat Bibi v. 
Bafati, A IR 1927 All. 581 (2) referred to 
above the right of the mother (or the 
maternal grandmother) to have the cus- 
tody of the child goes side by side 
with the father’s natural right to 
guardianship of bis child. In Siddiq 
“un-nissa Bibs case, 54 All. 128 (1) 
(referred to above) also it was held that 
the mere fact that a female relation 18 
according tothe Muhammadan Law, entiti- 
ed to the custody of the person of a 
minor girl upto a certain age would not 
result in the father not being the natural 
guardian ofthe child and that the custody 
of such person would be the construc- 
tive custody of the father. I am, there- 
fore, of opinion that Riaz Ahmad is guar- 
dian of the person of Jafri Khatun 
within the meaning of s. 4 (2) of the 
Guardians and Wards Act. 


The fourth question 18 whether the 
minor in the present case can be said to 
have left or tohave . been removed from the 


custody of the guardian within the 
Boning ofs. 25 of the Guardians and 
Wards Act, From my answer to the 3rd 


follows that this question must 
also be decided in the affirmative. Sec- 
tion 25 (1) runs a6 follows:—If a ward, 
leaves or is removed from the custody of a 
guardian of his person, the Court, if it is 
of opinion that it will be for the welfare 
of the ward to return, to the custody of his 
guardian, may make ao order for his 
return, and for the purpose of enforcing 
the order may cause the ward to be arrested 
and to be delivered into the custody of 
the guardian. “Ward” has been defined 
in s. 4 3) as “a. minor for whose „person 
or property there 18 a guardian. This 
definition is to my mind wide enough to 
include every minor who has a guardian 
even though the guardian may not be 
appointed under the Act. It has already 


been held that Riaz Ahmad is guardian of 
the person of his minor daughter Jafri 
Khatun. It follows, therefore, that 8. 29 
of the Act would apply in this case provided 
it is proved that J afri Khatun has lef; 
or has been removed from the custody of 


Riaz Ahmad. Riaz Ahmad and his wit- 


question it 
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ness Khan Bahadur Syed Husain, a retired 
Deputy Collector, have stated that Musam- 
mat Ghuran and hisson do not allow the 
minor to go to her father’s house and do 
not even allow Riaz Ahmad to see or 
approach her. This evidence has been 
believed by the Court below and nothing 
has been shown why this Court should not 
also believe it. In view of this evidence 
I am of opinion that Jafri Khatun must be 
deemed to have been removed from the 
custody of her father, the “de jure” 
guardian of her person. I am in com- 
plete agreement with the view taken in 
the case of Siddigunnissa Bibi (1) referred 
to above, which is a case almost on all fours 
with the present case, The learned Chief 
Justice remarked (p. 138* of the report) :— 

“The custody of the girl with the grandmother 
was in law a constructive custody of the father 
with whose consent and permission she bad so far 
been living at Zamania. When ‘the father served 
a notice upon the maternal grandmother that the 
child should be delivered to him and followed it 
up by this application, the permission was revoked 
as it was obviously revokable. The refusal of the 
grandmother to hand over the child amounted to a 
removal from the constructive custody of the father. 
In these circumstances s. 25, applies. si 

For the above reasons I answer the 
4th question also in the affirmative and am 
of opinion that Riaz Ahmad’s application 
was rightly entertained under s. 25 of the 
Guardians and Wards Act. 

As regard question No. 2, I am of opinion 
that it is not necessary to reply to it as 
even under the Muhammadan Law, Riaz 
Ahmad was entitled to the custody of Jafri 
Khatun in the circumstances of the case. 
I have already referred to the fact that 
according to the evidence in the case the 
appellant did not allow the respondent even 
tosee his daughter. The late Mr. Ameer 
Ali in his book cn Muhammadan Law 
(Vol. II, p. 260, fifth edition) says : 

“The right of Hizanat is also liable to forfeiture 
in case the Hazina removes the child without the 
consent of its father or guardian to such a distance 
from his usual place of residence as would prevent 
him from exercising the necessary supervision or 
control over her.” 

The reason given in this passage for 
forfeiture of the right of Hizanat would a 
fortiori apply to a case in which the Hazina 
wilfully prevents the father and natural 
guardian of the minor from having any- 
thing todo with the minor. I am, there- 
fore, of upinion that the order of the learned 
Subordinate Judge under s. 25 of the 
Guardians and Wards Act was correct and 
must be upheld. 


* Page of 54 A.— (Ed, | 
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In view of the above, it is not necessary 
to give a reply to question No. 1. -` 

Srivastava, J.—(March 25, 1935),—I 
agree. In my opinion Hizanat is only 
custody for the rearing up of the child. 
Although the maternal grandmother has 
the right of Hizanat under the Moham- 
madan Law, yet the father is responsible 
for providing funds for the maintenance 
of the minor and is her natural guardian. 
Thus he must be deemed to have the care 
of the person of the minor within the mean- 
ing of the definition of ‘guardian’ in s. 4 
(2) of the Guardians and Wards Act even 
though the minor is not in his actual 
physical custody. l 

The lower Court has given good reasons 
for holding that it would be for the welfare 
of the minor that she should be restored to 
the custody of the father. The girl has 
reached an age when her education shouid 
be taken up in earnest and when according 
to Eastern notions, some thought ought 
to be bestowed about her settling in life 
in future. The relations between the 
parties are bitterly strained and while the 
minor remains in the custody of the grand- 
mother, it would be impossible for the 
father to exercise any control over her edu- 
cation and upbringing. Thus the conduct 
of the maternal grandmother in refusing 
the father access to his daughter and in . 
depriving him of all control over the 
education and upbringing must, in the 
circumstances cf the case, be held to 
amount to the removal of the child from the 
custody of its guardian within the mean- 
ing of s. 25 of the Guardians and Wards 
Act. 

Thomas, J.— (March 30, 1935).—I agree. 

By the Court.—(April 2, 1935).— Ques- 
tions Nos. 3 and 4 are answered in the 
affirmative, and in view of these answers 
the Court considers it unnecessary to decide 
questions Nos. 1 and 2. 

Srivastava and Smith, JJ.— (September 
6, 1935)—This is an appeal against an 
order of the Subordinate Judge of Malih- 
abad, Lucknow, passed in a proceeding 
under the Guardians and Wards Act, The 
facts of the case have been fully stated in 
our order dated August 4, 1934, referring 
the questions raised by the appellant for 
decision by a Full Bench. The Full Bench 
has answered questions Nos. 3 and 4 in the 
affirmative, and in view of those answers 
has not considered it mecessary to decide 
questions Nos. land 2. The answers given 
to questions Nos. 3 and 4 are decisive of 
the contentions of the appellant. -No other 
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contentions being raised, the result of the 
Full Bench decision is that the appeal 
must fail. We accordingly dismiss it with 
costs. 

D. Appeal dismissed. 


ı CALCUTTA HIGH COURT 
Civil Appeal No. 310 of 1934 
July 18, 1935 
Guaa AND Lopez, JJ. 
BASIRUDDIN SARKAR—DEORER- 
HOLDER—-APPELLANT 
versus 
ELAHI BUX PRAMANIK—Jvuprement- 


DEBTOR— RESPONDENT 

Execution — Satisfaction of decree entered by ap- 
plication in Court—Decree-holder, if can re-open pro- 
ceedings on proper case being made out. 

It is open to a decree-holder to re-open proceedings 
in execution of his decree, after satisfaction has been 
entered by an application in Court, on a proper 
case being made out. He is entitled to succeed in 
an application for re-opening the proceedings on 
his succeeding in establishing fraud, coercion and 
undue influence in his petition beforethe execution 


Oourt, 

O. A. from appellate order of the 
District Judge, Dinajpur, dated Febru- 
ary 15, 1934. 


Messrs. Jatindra Nath Sanyal, Sourindra 
Narayan Ghose and Madan Mohan Mal- 
hotra, for the Appellant. 

Messrs. Jitindra Mohan Banerji and 
Nirmal Kumar Sen, for the Respondent. 

Judgment.—This appeal has ari- 
sen out of an _ application purported 
to have been made under s. 151, - Civil 
Procedure Code, but was substantially 
one unders. 47 of the Code. The appel- 
lant in this Court secured a decree 
against the respondent on July 23, 1929, 
for Rs, 729-8-0. The decree so obtained 
was put into execution on September 25, 
1931, and on November 16, 1931, full 
satisfaction of the decree was entered on 
an application filed in Conrt. Thereafter 
the application giving rise to this ap- 
peal was filed by the  decree-holder 
alleging that the petition entering satis- 
faction of the decree was filed in Court 
owing to fraud, coercion and undue in- 
fluence practised by the judgment- 
debtor, and it was prayed that the exe- 
cution proceedings started on September 25, 
193), might be allowed to be re-opened. 
The application for reopening the 
proceedings, in execution was opposed by 
the judgment-debtor ; and the question for 
consideration in the case before the Oourt 
of execution were whether the application 
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for re-opening the proceedings was main- 
tainable, and whether the petition of 
satisfacion of the decree was filed without 
any payment, by the undue influence, 
coercion or fraud of the judgment- 
debtor, as alleged in the application before 
the Court by the decree- holder. 

So far as the first question was concern- 
ed, it has been conceded, and there can 
be no doubt on the authority of the de- 
cision of this Court from which we see no 
reason to differ, that itis open to a decree- 
hojder to re-open proceedings in execution 
of his decree, after satisfaction has been 
entered by an application in Court, on a 
proper case being made out. In the case 
before us, we hold that the appellant was 
entitled to dispute the validity of the order 
passed on the petition of satisfaction of 
decree, and re-open the proceedings in 
execution, inasmuch as there was the 
allegation that the order entering satisfaction 
of the decree was pussed on a petition 
which was filed in Court, owing to undue 
influence, coercion, and fraudulent repre- 
sentation of the judgment-debtor. 

The question for decision next was 
whether there was any fraud, coercionor 
undue influenceas alleged by the decree- 
holderin his application before the Court, 
on proof of which, the proceedings in execu- 
tion, started on September 29, 1931, could 
be re-opened. The Court of execution 
came to definite_ conclusion on evidence on 
this question ; but in view of the decision 
arrived at by the learned Subordinate 
Judge in the Court of Appeal below, that 
the application for re-opening the 
proceedings in execution was Dot maintain- 
able under the law, no conclusion was 
arrived at by him on evidence bearing 
upon the question mentioned above, The 
case has therefore to be sent back to the 
Court of Appeal below, for a decision on 
evidence already on the record of the 
question raised for determination by the 
primary Court, whether the petition of 
satisfaction of the decree was filed without 
any payment, by the undue influence, 
coercion or fraud of the opposite party as 
alleged. 

It has to be mentioned that we do not 
agree with the view expressed by the 
Judge in the Court of Appeal below that 
the appellant by his contract, namely the 
filing of the petition of satisfaction, was 
in prosecution of an illegal object that 
is to say, the composition of a non-com- 
poundable offence, and was not therefore 
entitled to get the help of the Court for 
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recovering the decretal amount in the 
present proccedings. In our judgment 
the appellant was entitled to get relief in 
the present proceedings, on his succeeding 
in establishing fraud, coercion and undue 
influence, as alleged, in his petition 
before the Court of execution, giving rise 
to this appeal. 

In the result the appeal is allowed. 
The order of the Court of Appeal below 
is set aside and the case is remanded 
to that Court for afresh decision in the 
light of this judgment. The costs in this 
case will abide the result on re- 
mand. Hearing fee in this Court is 
assessed at two gold mohurs. 

N. Appeal allowed. 


OUDH CHIEF COURT 
Miscellaneous Civil Appeal No. 34 of 1934 
September 12, 1935 
KING, C. J. AND ZIA-UL-HASAN, d. 
Thakur GOBARDHAN SINGH AND 
ANOTHER— DEFENDANTS— A PPELLANTS 
versus 
Lala HAZARI LAL—PLAINTIFF 
AND ANOTHER -- DEFENDANTS - 
RESPONDENTS 

U. P. Encumbered Estates Act (XXV of 1934, ss. 
6, 7 (1) (a)—COivil Procedure Code (Act V of 1908), 
0. XL, r. 1—Mortgage decree in respect of certain 
property—Receiver for protection whether can be ap- 
pointed under O. XL,r 1—Recewer already appointed 
—Collector’s order under s. 6, U. P. Encumbered Estates 
Act — Appointment of Receiver, whether proceeding 
“ pending "—Appointment of Receiver not for execut- 
ing decree but for safeguarding property—Appoint- 
ment whether “execution process ' and void under s. 7 
(1), (a), U. P. Encumbered Estates Act—Decree-holder 
complaining that trees on property consisting of cul- 
tivated land are being cut by judgment-debtors— 
Receiver appointed for whole property — Held, that 
Receiver should be appointed for safeguarding only 
ae Receiver can be appointed under O. XL,r. 1, 
Oivil Procedure Oode, for the protection of property 
in respect of which a mortgage decree has been pass- 


ed. f | 
Where the Receiver was appointed not for the 
purpose of executing the decree, sums realised by 
him were not to be utilized for the discharge of the 
decratal debt; but he was merely appointed for the 
purpose of safeguarding and protecting the property 
of the judgment-debtor and sums realised by him 
were to be paid to the judgment-debtors themselves, 
after deducting the Government Revenue and the 
iver’s fee ; 
Red that the order for the Eni or the 
iver was not an “ execution process “and hence 
ae void under s. 7 (1) (a) of the U. P. Encumbered 
Estates Act. i l 
Where the order for the appointment of a Receiver 
for the purposes of safeguarding the property of the 
-udgment-debtor had already been made, and the 
eceiver had already taken possession, before the 
R ger is made by the Oollector under s, 6,U. P. 
or 
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Encumbered Estates Act, the appointment of the 
Receiver cannot be held to have been a proceeding 
“pending " at the date of the Collector's order. 

Where the mortgaged property in respect of which 
a decree for sale had been obtained consisted not 
merely of the jungle and the trees thereon but also 
of certain cultivated land and the decree-holder's 
complaint was only with reference to the trees in 
the jungle which were being cut by the judgment- 
debtors; 

Held, that the decree-holder's grievance being only 
with reference tothe cutting of the trees in the 
jungle, it would be sufficient to appoint a Receiver 
to take charge of the trees in the jungle so asto 
ensure that no further trees should be cut, pending 
the saleof the property, and that there was no real 
necessity for putting the Receiver in possession of 
the whole ofthe mortgaged property including the 
cultivated land. 


Mise. CO. A. against an order of the Subor- 
dinate Judge, Kheri, dated August 9, 1934. 

Messrs. Radha Krishna and Sita Ram, 
for the Appellants. 

Messrs. W. Wasim and B. P. Misra, for 
the Respondent. 


Judgment. - Thisisan appeal against an 
order passed by the learned Subordinate 
Judge of Kheri on August 9, (sic) 1934, ap- 
pointing a Receiver to take possession of 
certain property. The  decree-holder 
obtained a decree for sale in a mortgage 
suit on the basis of a compromise on 
September 4, 1934 (sic) for a sum of over’ 
Rs. 81,000. In July 1934, he applied for 
execution by sale of the mortgaged prop- 
erty and a few days later he made an 
application under O. XL, r.1 of the Code 
for the appointment of a Receiver for 
safeguarding the mortgaged property, upon 
the allegation that the judgment-debtors 
persisted in cutting the trees in the jungle 
(which formed part of the mortgaged prop- 
erty) and thatthe value of the mortgaged 
property was, therefore, being diminished. 
‘The judgment-debtora objected that they 
had cut no trees and that whatever trees 
had been cut had been cut by the 
tenants, as permitted under the decree. 
It should be explained that in the decree 
itself it was laid down as a condition 
that the judgment-debtors should not cut . 
any trees ofthe jungle. The Court below 
on considering the report of the Commis- 
sioner, who had been appointed to inquire 
into the allegation, and on considering 
an application dated March 5, 1934, 
presented by one of the judgment-debtors 
himself, held that a prima facie case had 
been made out for the appointment of a 
Receiver and accordingly passed the order 
which is the subject-matter of this appeal. 
li must be observed that the Receiver 
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was appointed not for the purpose of 
making collections to be applied in dis- 
charge of the decretal debt, but merely 
for safeguarding the property and it was 
ordered that the Receiver was to hand over 
all the income to the judgment-debtors after 
deducting the Government revenue and 
deducting the smount which might be 
due to him for his fee. — 

It has been argued that the Court 
below was wrong in passing the order 
without giving the objectors any opportunity 
of proving the facts stated in their 
objections. We think there is not much 
force in this contention. The Court below 
was entitled to take into consideration the 
report of the Commissioner, which showed 
that a large number of trees had been 
cut after the decree had been passed. 
The report dated April 5, 1934, showed 
that 1,494 trees had been cut within six 
months before the date of the report. 
The Court also was entitled to take into 
consideration the application made by one 
of the judgment-debtors which also con- 
tained allegations of waste. 

It has also been contended that O. XL, 
r.l has no application to the appointment 
of a receiver in the case of property in 
respect of which a mortgage decree has 
been passed. No clear authorities have 
been shown to’us for the contention that 
no Receiver can be appointed for the 
protection of such property, but on the 
other hand good authority has been shown 
to the contrary. 

One of the maip contentions raised in 
this appeal is that the judgment-debtors 
have made an application to the Collector 
under s. 4 of the U. P. Encumbered 
Estates Act and under s. 6 tbe Collector 
has forwarded that application to the 
special Judge and consequently under 
s. 7 of the Act all proceedings pending 
at the date of tbe Collector's. order in 
respect of any debt to which the landlord 
is subject shal] be stayed, all attachments 
and other execution processes issued by 
Civil Court and then in force in respect 
of any such debt shall become null and 
void. It is contended firstly that the 
order for the appointment of a Receiver 
being under appeal may be held to have 
been pending at the date when the 
Collector transmitted the application to 
the special Judge under s. 6 and, therefore, 
the order should be stayed under s. 7. We do 
not think that this is a correct inter- 
pretation of the language of s. 7. The 
order for the appointment of a Réceiver 
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had already been made, and the Receiver 
had already taken possession, before the 
order was made by the Collector under 
s. 6 and, therefore, we do not think that 
the appointment of the Receiver can be 
held to have been a proceeding “pending” 
at the date of the Collector's order. 

It is further contended that the order 
for the appointment of the Receiver is an 
“execution process” issued by the Civil 
Court and, therefore, under s. 7, sub s. (1) 


(a) the order must become null and 
void. | | 
The answer to this contention is that 


the appointment of the Receiver was not 
an “execution process” and we think that 
answer is correct. The Receiver was not 
appointed for the purpose of executing 
the decree. Sums realised by him were 
not to be utilized for the discharge of the 
decretal debt. The Receiver was merely 
appointed for the purpose of safeguarding 
and protecting the property, and sums 
realised by him, were to be paid to the 
judgment-debtors themselves, after deduc- 
ting the Government Revenue and the 
Receiver's fee. In our opinion, therefore, 
the order of appointment is not void on 
the ground that it was an “execution 
process”. 

The order is also challenged on the 
merite. It is argued that at the most the 
Court might have been justifed in ap- 
pointing a Receiver for the purpose of 
safeguarding the trees in the jungle. The 
decree-holder’s complaint was only with 
reference to the trees in the jungle which 
were being cut by the judgment-debtors. 
The mortgaged property consisted not 
merely of the jungle and the trees thereon 
but also of certain cultivated land and it 
is argued that the Court below had no 
sufficient justification for putting the 
Receiver in possession of the whole of the 
mortgaged property including the cultivated 
land, and that the effect of the order 
passed hy the Court below was to make 
a considerable reduction in the judgment- 
debtors’ profits. The Court below has 
fixed the Receivers remuveration at 9 per 
cent. on the sums collected and has allowed 
a further deduction of 10 percent. for 
the actual costs of collection. So lo per 
cent. in all will be deducted from the 
sums collected and the judgment-debtors 
complain that this amount is excessive. 

We think there is some force in this 
contention. The decree-holder’s grievance 
was only with reference to the cutting of 
the trees in the jungle and we think it 
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would have been sufficient lo appoint a 
Receiver to take charge of the trees in 
the jungle so as toensure that no further 
trees should be cut, pending the sale of 
the property, and that there is no real 
necessity for putting the Receiver in pos- 
session of the whole of the mortgaged 
property including the cultivated land. 

It has been urged for the respondent 
that some of the trees are scattered over 
the whole of the mortgaged property and 
are not only upon the jungleland. There 
is no evidence before us on this point, 
but we canonly say that the decree-holders’ 
complaint was with reference to the trees 
in the jungle and not with reference to 
any trees which might be upon the 
cultivated land. We think it reasonable, 
therefore, to modify the order passed by 
the Court below to this extent that protec- 
tion should be given only to the trees in the 
jungle and that the judgment-debtors should 
be allowed possession of all the rest of 
the morlgaged property. The judgment- 
debtors undertake that they will not cut 
any more trees in the jungle, pending the 
execution proceedings and we think it 
would be sufficient if the decree-holder is 
authorized to appoint one or more men 
of his own selection, at a total salary of 
Rs. 18 a month, for watching and safeguard- 
ing the trees in the jungle, so as to 
ensure that the judgment-debtors kept 
their undertaking not to cut any more 
trees in the jungle pending the execution 
proceeding. We, therefore, order that the 
judgment-debtors should pay its. 15 a 
month to the decree-holder as the salary of the 
man or men whom the decree-holder may 
appoint for the purpose of protecting the 
trees in the jungle. ‘This order is passed 
on the condition agreed to by the judg- 
ment-debtors that they will not cut any 
more trees in the jungle pending the 
execution proceedings. This order shall 
have effect subject to any order which 
may be passed by thespecial Judge or by 
the Collector under the Encumbered Estates 
Act. We discharge the Receiver. The 
parties will bear their own costs in this 
Oourt. 

D, Order accordingly. 


mn 
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MADRAS HIGH COURT 
Civil Revision Petition No. 1663 of 1934. 
April 2, 1934 
VENKATASUBBA Rao, J. 
S. L. LAKSHMANA AYYAR—Pratntire 
— PETITIONER 
VETSUS 


1. 8. P.L. P. PALANIAPPA CHETTIAR 
AND OTAERS— RESPONDENTS. 

Court Fees Act (VII of 1870), s. 12—Plaint— 
Objection as to court-fee by office—Trial Court 
deciding court-fee to be sufficient —Previous notice 
not sent to defendant or Government — Decision, 
finality of—Objection by defendant — Legality of— 
Decision, if can be re-opened by trial Court. 

When the sufficiency of court-fee paid by the 
plaintif is objected by the defendant or the office, 
and the trial Court after applying its mind to the 
question holds the court-fee to be sufficient, then 
the trial Court's power to revise tho valuation comes 
to an end. There is nothing in the Oourt Fees Act 
which requires that the question as to the sufficiency 
of the court-fee should be decided inthe presence of 
the defendant or after notice to the Government. 
Where there isa decision bythe trial Court on the 
question of court-fee, although without notice to the 
Government or tothe defendant and the decision is 
intended to be final and not provisional, the principle 
of finality applies to the decision as much as to 
decision on other matters. The question in each case 
is, whether the order is one intended to be final or 
merely provisional, 

[Case-law discussed ] 

Although in actual practice a defendant ia per- 
mitted to object that the proper court-fee has not 
been paid, he has, strictly speaking, no legal right 
to raise such a plea, but his function must be deemed 
to be, subject to the Oourt’s leave, merely to assist it 
in coming to a proper decision Rachappa Subrao 
Jadhav v, Shidappa Venkatrao Jadhav (1), relied on, 

C. R. Petition under g. 115 of Act V of 
1903 and 107 of the Government of India 
Act, praying the High Court to revise the 
order of the District Court of Trichinopoly, 
dated October 9, 1934, and made in O. 8. 
No. 2 of 1934. 

Messrs. T. M. Krishnaswamy Ayyar and 
S. Thiagaraja Ayyar, for the Petitioner. 

The Government Pleader for the Respon- 
dents. 

Judgment —The plaintiff attacks the 
order of the lower Court directing him 
to pay in respect of his plaint a coart- 
fee or Rs. 2,220, in addition to what has 
been already paid by him, namely Rs. 
7127-0. It is unnecessary to consider whe- 
ther the learned District Judge's view as 
regards the amount payable is correct, as 
in my opinicn the question of the Court 
fee, Bo far as the lower Court is concerned, 
was concluded by certain previous orders 
which, whether right or wrong, the learned 
Judge was not competent torevise. The 
plaint was filed with a court-fee of 
Rs. 712-7-0 and the officer entrusted with 
the duty of checking the stamp, raised 
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the objection thatin a creditor's suit for ad- 
ministration ‘that was the nature of the 
action) the court-fee was payableon the 
amount due to the plaintiff. But the latter 
contended that his suit was essentially one 
for accounts and that his own valuation 
determined the court-fee. The case was 
then pending in the Sub-Oourt and on 
the matter being placed before the Sub- 
ordiate Judge, he gave a ruling upholding 
the plaintiff's view. Whether his decision 
is correct or not, the order he made on 
that occasion shows that it was a consider- 
ed order; he heard the plaintiff's Advocate, 
referred to the authorities quoted by him 
and upheld his contention, This order was 
made on the February 15, 1932. Sometime 
later, the plaintiff made certain inter- 
locutory applications and while resisting 
them, the defence raised the objection 
that the suit itself was not maintainable, 
the proper court-fee not having been 
paid. The Judge then referred to his 
previous order, repeated his reasons and 
on the August 1], 1932, again held 
that the court-fee paid was proper. On 
the September 6, 1932, issues were framed 
in the case and the third issue raised 
the question of the sufficiency of the court- 
fee: Subsequently the suit seems to have 
gone to the District Court by way of trans- 
fer and the then District Judge on the 
January 31, 1934, disposed of the issues 
as to the court-fee by the following order; 
-“The question of court-fese has been judicially 
considered by the learned Subordinate Judge who 
bas written a fairly long order on it, I do not 
think I can interfere with it. I have very grave 
doubts whether J can claim jurisdiction in the 


matter. 1 must, therefore, accept the Subordinate 
. Judge's view for the present.” 


The order against which the Civil Revision 
Petition is directed was made in October 
1934, at. the instance of a court-fee Ex- 
aminer, by the successor of the District 
Judge to whom I have just referred. No 
special efficacy attaches and to order in 
question, merely because the court-fee 
Examiner tock the initiative, his 
function being no more than to draw the 
attention of the Court, in the interests 
of the revenue, to any leakage or deficiency 
in stamp. The learned Judge justifies his 
order by saying. 

“The Oourt has jurisdiction to find upon the 


. sufficiency of the court-fee at any time during the 
trial of the suit prior to passing a decree". 


I have said that these previous orders 
had already been made upholding the 
plaintiff's contention as regards the proper 
court-fee payable. In strict law, even if 
the matter had not gone beyond the 
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stage of the first order, the lower Court's 
power to revise the valuation would have 
come to-an end. There is nothing in 
the Court Fees Act which requires that 
the question as to the sufficiency of the 
court-fee should be decided in the pre- 
sence of the defendant or after notice, to 
the Government. Section 5 of the Act 
lays down the procedure in the case of 
a difference arising as to the court-fee 
between the suitor and the officer, whose 
duty it is to check the court-fee paid. 
That section applies to the High Courts 
and to the Small Cause Courts at the 
Presidency towns. Inthe High Court when 
such difference arises, the question shall 
be referred to the Taxing Officer, whose 
decision shall be final except when the 
question has been referred by himself to 
the final deciaion of the Chief Justice or 
a Judge of that Court. A similar pro- 
vision is enacted in the case of the Small 
Cause Courts and the decision given is 
there likewise final. The importance of 
the section for the present purpose lies in 
the fact, that the decision referred to in 
it is invested with the character or fina- 
lity. Section 12 is a parallel provision 
laying down the procedure as regards 
the Courts other than those already 
mentioned. That eancts that every ques- 
tion relating to valuation shail be decided 
by the Court and its decision shall be 
final as between the parties to the suit, 
subject, however to the qualification 
(cl. 2) that a higher court-fee may be 
levied by a Court of appeal, reference or 
revision, if in its opinion the question was 
wrongly decided by the lower Court ‘‘to 
the detriment of the revenue”. The 
principle of finality applies, therefore, as 
much to decisions on questions of court-fee 
as to decisions on other matters. The Court 
while making an order under s. 12 must 
apply its mind to the question and give 
a considered decision. It is said that 
some Judges only bestow at that stage the 
attention the question deserves and are 
content to endorse the office note: such 
practice, if it exists, is opposed to the 
plain intention of the Act, and must be 
condemned. The question in each case is, 
whether the order is one intended to be 
final or merely provisional, Under the 
prevailing usage, the Court fully goes into 
the question relating to the court-fee, 
only upon an objectiontaken in the writ- 
ten statement by the defendant: but, as 
the Judicial Committee points out in 
Rachappa Subrao Jadhav v. Shidappa 
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Venkatrao Jadhav (1) the Court Fees Act 
was passed not to arm a litigant with a 
weapon of technicality against bis oppo- 
nent, and from that view it follows, that 
although in actual practice a defendant is 
permitted te object that the proper court- 
fee has not been paid, be has, strictly 
speaking, no legal right to raise such a 
plea, but his function must be deemed 
to be, subject to the Court's leave, merely 
to assist it in coming to a proper decision, 
In Muhammad Elliyas v. Rahima Bee (2) 
the right of a defendant to present a 
revision petition to the- High ‘‘ourt, com- 
plaining against an order as regards the 
court-fee payable, has been negatived, 
the ground of the decision being, 

“Where an orderin regard to court-fae happens 
to be in favour of the plaintiff, it does not mean 
that it is against the defendant, though it may 
operate to the ‘detriment of the revenue,” 

The principle of the case in Secretary 
of State for India in Council v. haghuna- 
than (3) extended to a revision petition 
filed by the Government, which was held 
to be incompetent, on the ground that the 
Government could in no sense be regarded 
as a party to thesuit. In O. XXXII, 
Civil Procedure Code, dealing with suits 
by paupers: Rule 13 specially provides 
that all matters arising between the 
Government and any party to the suit 
under certain provisions of that order, 
shall bə deemed to be questions arising 
between the parties to the action within 
the meaning of s. 47. This is a statutory 
right expressly conferred on the Govern- 
ment but where such a special provision 
does not exist, there is no warrant for 
holding that the Government has a right 
to be heard hefore an order is made as 
regards the proper court-fee payable. As 
tersely observed in Collector of Trichinopo- 
ly v. Sivaramakrishna Sasirigal (4) court- 
fees, though as between the plaintiff and 
the defendant they are costs, are not 
costs as between the plaintiff and the 
Government, but revenue. 

From what I have said, it follows that 
eyen if no subsequent order has been 
passed, the order dated February 15, 1932, 
became final on the question of court fae- 
so far as the trial Court was concerned. 


(4) 36 M LJ 487,50 Ind Cas. 280; 17 AL J 418: 
95M LT 298; 230 L J 452; 21 Bom LR 489; 43 B 
507; 10 L W 274; 24 O WN 35; 1 U PLR (P.O) 
83; 46 I A 24(P. 0). 

(2) 56 M L J 302; 114 Ind. Oas. 842; 29 LW 49; A 
I R 1929 Mad 191. 

(3) 56 M744; AI R 1933 Mad. 505; Ind. Rul. (1933) 
Mad 426; (1933) M W N 737; 65M L J25; 38 L W 80. 

(4) 29 M 73. 
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That order from its wording, as I hav 
said, must be treated as final within th 
meaning of s. 12 andthe two subsequer 
orders made in the case have go treate 
it sometimes the question whether a fine 
order has been made, may present som 
difficulty : but on the facts here, there exist 
not even a shadow of justification for th 
course adopted by the lower Ovuurt, ever 
the issue subsequently framed as to th 
coutt-fee having been already decide 
by the then District Judge. 

In the result, setting aside the lowe 
Court’s order I allow the Civil Revisio 
Petition and the plaintiff's costs her 
shall come out of the estate of the decease: 
debtor Subbarama Ayyar. 

AN. Appeal allowed. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 463 of 1934 
July 18, 1935 
Gusa AND Lopas, Jd. 
AHAD BUX JA MADAR—JUDAMENT- 
DsBror—A PPELLANT 
VETSUS 
KINKAR CHANDRA PAL—DECREE- 
HOLDER — RESPONDENT 
Limitation Act (IK of 1908), Sch, I, Art. 182 (2)- 
Step-in-aid, meaning of—Application for transfe 
of decree from one Court to another, tf step-in-aid. 
The expression “step-in-aid of execution” must bi 

taken to be intended to cover every application madi 
by the decree-holder in accordance with law, settini 
the Caurtin motion to execute the decree and i 
furtherance of the proceeding in execution. Con 
sequently, an application made for transfer of the 
decree from one Court to another for the purpose o 
execution, must be deemed to be an application ti 
keep the decree in force and is inthat way a step-in 
aid of execution. Hazari Lai v, Baidynath Shahi 
(1), distinguished, 


. A. from appellate order of the 
Additional District Judge, Howrah, datec 
June 8, 1934. 

Mr. Mukunda Behari Mallick, for thi 
Appellant. 


Messrs, Amiruddin Ahmed and Hnaye 
Hossein, for the Respondent. 
Judgment.—This appeal has arisen ou 
ofan application for execution of ¢ 
decree passed by the Small Cause-Court 
Calcutta, on June 28, 1929. The decret 
passed by the Small Oause Court was ar 
instalment decree, and an instalment ir 
accordance with the terms of the decree 
wes paid by the judgment-debtor or 
August 18, 1930. The application for execu. 
tion of the decree giving rise to this appea 
was made by the decree-holder on Novem 
ber 3, 1933. An objection was raised or 
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behalf of thé judgment-debtor to the execu- 
tion of the decree, and it was asserted on 
the side of the judgment-debtor that the 
application for execution was barred by 
limitation. It appears that an application 
was made by the decree-holder to the 
Court of Small. Causes, Calcutta, on 
February 27, 1932, and the question before 
the Court below was whether a further per- 
lod of limitation would run from the date 
of the order passed on the application for 
transmission of the decree for execution. 

On the materials there can be no question 
that the application on which the order for 
transmission was made on February 27, 1932, 
was an application for transfer of the decree 
for execution, to the Court of the Munsif 
at Amta in the district of Howrah. The 
order for transmission of 
passed by the Court passing the decree 
and the question, therefore, was whether the 
application made by the decree-holder on 
February 27, 1932, on .which the order was 
made for transmission of the decree was 
a step-in-aid of execution, as contemplated 
by el. (2) of Art. 182, Sch. I, Limitation Act. 
The Courts below have answered the ques- 
tion raised before them in the affirmative 
in favour of the decree-holder. 

The judgment-debtor appealed to this 
Court. In support of the appeal reliance 
was placed ona decision of this Court in 
Hazari Lalv. Baidynath Shaha (1) in which 
it was held thatan application for issue of 
notice under O. XXI, r. 22, Civil Procedure 
Code, tothe Court, to which an applica- 
tion had already been made for transfer 
of the decree to another Court, could net 
be treated as a step-in-aid of execution 
as contemplated by the provisions of the 
Limitation Act to which reference has been 
made above. The case, therefore, cited 
above could have no application “to the 
facts of the present case. The expression 
“step in-aid of execution” must be taken to 
be intended to cover every application 
made by the decree-holder in accordance 
with law, setting the Court in motion to 
execute the decree and in furtherance of 
the proceeding in execution. In that view 
of the matter, the application made for 
transfer of the decree from one Court to 
another for the purpose of execution, must 
be deemed to be an application to keep 
the decreein force and is, in that way,a 
step-in-aid of execution. In this view of 
_the case before us, the appeal must be 
dismissed, and the decisions arrived at by 


(1) 260 W N 292 63 Ind. Oas, 116; A I R 1922 
Oal. 3. - . 
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appeal is 
Hearing fee is assess- 


the Courts below upheld. The 
dismissed with costs. 
ed at two gold mohurs. 


N. Appeal dismissed. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Appeal No. 94/48 of 1933 
February 2, 1935 
MIDDLETON, J. C, AND Mrz AHMAD, 
A. J.C, 

RADHA KISHAN AND ANoTaER— 
APPELLANTS 
< VETSUS 

SHIVAN DITTA-—RESPoONDENT, 

Legal Practitioner—Counsel briefed by one party at 
one stage of the case, cannot appear against interest 
of client —Assurance on the part of that person is 
not enough, 

As a matter of practice, a Counsel should not be 
allowed to appear against the interests of a person 
who has briefed him at one or other stage of the case. 
It is absolutely necessary for taking opinion that 
the party should layall his cards before the Counsel 
concerned, and it is only after he has thoroughly gone 
into the facts of thecase that a lawyer can bein a 
position to advice his client In the circumstances it 
would be unfair to allow the Counsel to appear against 
the same person later on, and an assurance on the 
part of that individual would also be of no avail in 
the matter, 


O. A. against an order of the Senior 
Sub-Judge, Peshawar, dated June 29, 1933, 

Messrs. Badri Das, Charanjit Lal and 
Vishan Nath, for the Appellants. 

Messrs. Jagan Nath and Diwan Chand, 
for the Respondent. 


Order.—A preliminary objection was 
raised by Lala Vaishnu Ditta Mal that 
R. B. Badri Nath could not appear for 
the appellants, having already given a 
written opinion to the respondent on his 
ease, R. B. Badri Das was shown the 
written opinion and his receipt for the 
fee paid. He admitted them to be correct, 
but pleaded that Lala Vaishnu Ditta Mal, 
the grandfathar of Shivan Ditta, minor 
respondent, and the Counsel of his guar- 
dian, had told him in so many words 
that he would not object to his appearance 
in Court. He urged that in view of this 
assurance he had agreed to take up the 
case on behalf of appellants. Lala Vaishnu 
Ditta Mal denied having condoned the 
defect. It has been an established practice 
of this Court to refuse to allow a Coun- 
sel to appear against the interests of a 
person who has briefed him at one or 
other stage of the case. It is absolutely 
necessary for taking opinion that the party 
should lay all his cards before the Goun- 
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sel concerned, and it is only after he has 
thoroughly gone into the facts of the case 
that a lawyer can be in a position to 
advise his client. In the circumstances 
it would be unfair to allow the Oounsel 
to appear against the same person later 
on, and in our opinion an assurance on 
the part of that individual would also be 
of no avail in the matter. Accordingly 
we rule that R. B. Badri Das could not 
prosecute the appeal on behalf of the 
appellants. 

The appellants request an adjournment 
so that they may be able to engage an- 
other Counsel. We think that the request 
is reasonable and we should grant it, The 
case involves a large amount of money 
and property and an important question 
of Hindu law, .The appellants are entitl- 
ed to have their appeal argued by an 
eminent Counsel, and we, therefore, adjourn 
the case to enable them to do so. We do 
not feel inclined to grant any costs to 
the respondent for the simple reason that 
he kept the objection up his sleeve and 
made it only when the appeal came up 
for hearing. He has himself to thank for 
taking such a belated step in the matter. 
There shall, therefore, be no costs of the 


adjournment. 
N. Order accordingly. 


qe 


MADRAS HIGH COURT 
Second Civil Appeal No. 496 of 1931 
April 10, 1935 
CuRGENVEN AND KING, JJ. 
M. V. MARULA SIDHAY YA—PLAINTIFF 
— APPELLANT 
VeETsSUus 
L. GADIGI MUDDAPPA AND OTAERS— 
DEFENDANTS — RESPONDENTS 

Provincial Insolvency Act (V of 1920), ss. 28, 33, 39 
—Composition — Sureties agreeing to pay creditors— 
Annulment of adjudication — Piaintiff's debt dis- 
puted by surettes— Suit in respect of it—Suit, if barred 
by s. 39—Leave of Court, if necessary for sutt. 

Under a composition deed settled and approved by 
the Court, two sureties bound themselves to pay the 
creditors a dividend at five annas in the rupee, and 
were to be empowered to reimburse themselves out 
ofthe insolvents’ estate. The adjudication was 
annulled under s. 39, Provincial Insolvency Act. 
The plaintif submitted claims in respect of two debts 
one of which was admitted by the sureties and the 
other was disputed. The plaintiff brought a suit on 
the disputed cleim against the insolvent and the 
sureties : 
Held, that s. 39 presented no obstacle to thesuit as 
the debt in suit was not one proved under s. 33, and 
that leave of the Insolvency Court was not necessary 
under s. 28, inasmuch as the suit in itself did not 
affect the control of the Insolvency Court over the 
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insolvents’ assets. Gopalu Pillai v. Kothandarama 
Ayyar (2), followed. 

| Case-law discussed. | 

S. C. A. against the decree of the Dis- 
trict Court of Bellary in Appeal Suit, No. 10 
of 1928, preferred against the decree of the 
Court of the District Munsif of Bellary in 
Original Suit No. 900 of 1925. 


Mr. A. Ramachandra Ayyar, for the 
Appellant. 

Mr. V. S. Narasimhachariar, for the 
Respondent. 


Judgment.— The appellant here was a 
creditor of three brothers who were adjudi- 
cated insolvents in I. P. No. 18 of 1922, on 
the file of the District Oourt of Bellary. In 
October 1924, a proposal for a composition 
in satisfaction of the Insolvents’ debts was 
submitted tothe Court under s. 38 of the 
Provincial Insolvency Act. The terms of 
the composition were that two sureties 
bound themselves to pay the creditors a 
dividend at five annas in the rupee, and 
were to be empowered to relmburse them- 
selves out of the insolvents’ estate. A first 
charge over the entire estate with the 
exception of a house and a shop was to be 
given to the sureties. This proposal was 
approved by the Court in March 1925, and 
under s. 39, the adjudication was annulled. 
A list of the creditors prepared by a Vakil 
was declared to be the ‘schedule’ of credi- 
tors, and the sureties were asked to give 
notice to such of those creditors as had not 
yet proved their debts. The appellant as 
one of these creditors, submitted claims in 
respect of two debts. One was admitted 
by the sureties, the other, which 
wasa claim upon a hundi, was disputed 
ina written note by one of the sureties, 
evidently acting for them both, which ends 


with the.following passage: — 

“The said, debt should not be allowed to be 
proved. As this matter is in dispute, it should not 
be allowed to be proved in the insolvency, but the 
creditor should, if he thinks he has any right, take 
an action.” | , 

On being informed of this objection the 
Vakil for the creaitor did not press his 
petition for proof of the debt and on Septem- 
ber 29, 192ə, the District Judge passed the 
following order. 

"Mr. P. V. R. says that he does not press this 
petition, and will have recourse to other means. 
Lodged. Return his documents,” 

A few days later the appellant filed a 
suit upon this hundi debt in the Court of 
the District Munsif of Bellary (O. 8. No. 900 
of 1925) impleading the two sureties as 
well asthe three insolvent brothers. The 
District Munsif gave him a decree for the 
sum claimed, personally as against the 
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insolvents and to the extent of their pro- 
Perties in the hands of the sureties. In 
appeal the learned District Judge following 
the decision reported in Kami Reddi 
Timmappa v. Devasi Harpal (1), dismissed 
the suit holding that the appellants only 
remedy lay in the insolvency proceedings 
themselves, and that no suit was maintain- 
able, Against this decree, appellant ‘has 
filed this second appeal to which the insol- 
vents alone, and not the sureties are parties. 
The question for our decision is whether 
appellant’s suit is or is not maintainable. 

The determination of this question in 
the Courts below turned upon the interpre- 
tation of s. 39 of the Act which runs as 
=- follows:— ` i 

“Ifthe Court approves the proposal, the terms 
shall be embodied in order of the Court and the 
Court shall frame a schedule in accordance with the 
provisions of s. 33, the order of adjudication shall 
be annulled and the provisions of s. 37, shall 
apply, and the composition or scheme shall be bind- 
ing on all the creditors entered in the said schedule 
s0 far as relates to any debts entered therein," 

Now, it is clear from s. 33, that such a 
schedule can contain only debts which 
have been proved. The present debt as 
already mentioned, was not proved. Though 
itno doubt found a place in the Vakil’s 
list referred to by the District Judge, this 
debt could not, therefore, appear in any 
schedule framed in accordance with the 
provisions of s. 33, and prima facie the 
composition cannot be binding upon it, 
There is no adjudication rejecting this 
debt as untrue. It would seem, therefore, 
that s. 39, presents no obstacle to the 
appellant. 

The learned Advocate fcr the respondents 
still, however, relies strongly upon Kami 
-keddi Timmappa v. Devasi Harpal (1), and 
itis necessary to examine that case. “I'here 
was there an insolvent with thirty-six 
creditors, and on his behalf a surety under- 
took to pay all the creditors at the rate of 
four annas in the rupee. At the time when 
the adjudication was annulled under s. 39, 
sixteen of these thirty-six creditors had 
proved their debts, but the surety definitely 
undertook to pay the remaining creditors 
if and when their debts were proved. 
Only sixteen names were entered in the 
schedule prepared under s. 39, but it was 
contemplated by the surety himself, aswell 
as by the Oourt, that further names would 
be added to the schedule in due course. 
One of the remaining twenty creditors 
applied several months later for proof of 
his debt and for its inclusicn in the 


(1)56 ML J 458; 115 Ind. Cas, 815; A IR 1999 
Mad, 157; 29 L W 23; (1929) M W N 22, 
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schedule. His application was allowed, and 
the surety called upon to pay him his 
dividend, The surety declined to do 
soon the ground that with the annul- 
ment of the adjudication all the insolr- 
ency proceedings had come to an end. 
It was held that the creditor had every 
right to make his application; that the in- 
solvency proceedings continued; and that he 
had no rights outside} the insolvency. In- 
cidentally it was held that under s. 39 a 
composition approved by the Court is bind- 
ing upon all creditors mentioned in the 
insolvency petition. 

Now, it does not seem to us that this last 
proposition can be laid down as one of uni- 
versal application. In Kami Reddi 
Timmappa v. Devasi Harpal (1), itself no 
particular difficulty arose asthe composi- 
tion there clearly contemplated the whole of 
the insolvent’s debts. But a situation 
might arise in which some debts were to be 
excluded, and in that case, it.seems to us 
that that debt would necessarily be excluded 
from the schedule framed under s. 39, and 
on the clear language of that section such a 
debt would not be bound by that composi- 
tion. And such a situation has in fact been 
considered by Ramesam and Cornish, JJ. in 
a recent case reporied in Gopalu Pillai v. 
Kothandarama Ayyar (2). There a par- 
ticular debt was mentioned in the ingol- 
vency petition but not acknowledged to be 
due and in the composition no provision 
was made for discharging it. It was held 
that the creditor could maintain a suit upon 
the debt, and that the provisions of s. 39 
did not stand in his way. 

The situation in the present case appears 
to be very similar to that in Gopalu Pillai 
v. Kothandarama Ayyar (2). The sureties, 
who have taken over the insolvent’s liabili- 
ties, will not acknowledge the truth of the 
appellant’s claim on the hundi, and request 
the Insolvency Court as it is disputed, not 
to admit proof of it. No doubt the Vourt 
passes no orders accepting sureties con- 
tention and the withdrawal of the claim was 
a voluntary act of the appellant but the 
situation in essence is just this, that the 
sureties and the appellant agree that this 
particular debt isto be excluded from the 
composition. We agree with the learned 
Judges who decided Gopalu Pillai v. Ko- 
thandarama Ayyar (2), that in those cir- 
cumstances e. 3Y cannot of itself oppose any 
bar to a suit upon the excluded claim. 

It was next, however, contented before 


(2) 57 M 1032; 153 Ind.Cas. 916; 40 L W110; ALR 
193) Mad. 529; 67 M L J 843; 7 R M 378, 
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us for the respondents that when the appel- 
lant filed his suit proceedings in insolvency 
were still pending and that no suit would 
lie without the permission of the insolvency 
Court. For thie position also some support 
is afforded by Kami Reddi Timmappa v. 
Devast Harpal (1), but in Gopalu Pillai v. 
Kothandarama Ayyar (2), that objection is 
definitely overruled by both the learned 
Judges, We think that the latter view is clear- 
lyright. The Insolvency Court no doubt re- 
tains control of the insolvency even after 
orders are passed under s. 39 in order that 
the composition may be in fact carried out, 
and it has powers under s. 40 to readjudge 
the debtor an insolvent in certain circum- 
stances but as is pointed out at p. 1088* 
insolvency proceedings continue only for 
the purpose of giving effect to the composi- 
tion. When an adjudication is annulled, 
whether under s. 39 or any other section, 
the Court is empowered under s. 37 to vest 
the debtor's property in an appointee or 
impose conditions upon which it shall revert 
to the debtor. Ths effect of a vesting order 
under s. 47 has.recently been considered by 
a Full Bench of which one of us was a 
member, and it has been held that the 
property of the insolvent continued within 
the control of the Insolvency Court and 
must be distributed by the appointee under 
the Insolvency Court’s orders in accordance 
with the principles and provisions of the 
Insolvency Act. For certain purposes, there- 
fore, proceedings in insolvency may be 
said to continue after an adjudication is 
annulled. But they do not continue for 
all purposes. Except in so far as ss. 37 and 
40 require their continuance an annulment is 
an annulment and proceedings are at an 
end. It can never be said that every section 
in the Act continues applicable. As the 
Full Bench has pointed out, for instance, 
no new application under s. 93 or s. 54 
can be entertained. In the present case we 
can see no reason why leave of the Insol- 
vency Court should be required under s, 28, 
The appellant is not bound, in respect of 
this debt, by the composition, and his suit 
in no way interferes with the working out 
of that composition. Nor doeshis suit in 
itself affect the control of the Insolvency 
Court over the insolvents’ assets. In the 
present case there was no vesting order 
under s, 37 and it would be only in execu- 
tion that any question would arise as to the 
extent of the insolvent’s property and the 
conditions under which it has reverted to 
him. Weare accordingly of opinion tha 
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no leave of Insolvency Court was necessal) 
for appellant's suit whichis barred, thers- 
fore, neither by section 28 nor by s. 39 ol 
the Act. The appeal is accordingly allowed 
with costs throughout and the decree of the 
District Munsif restored as against defend- 
ants Nos. 1 to 3. 


AN, Appeal allowed. 


CALCUTTA HIGH COURT. 

Civil Appeal No. 2003 of 1933 
June 28, 1935 

R. C. MITTER, J. 
LALIT KISHORE MITRA~—PLAINTIFEF— 
APPELLANT 
versus 
NATHU MANDAL AND OTHERB — 


RESPONDENTS 

Bengal Cess Act (IX of 1880), s. 107—Assessmeni 
made by Collector not ultra vires— Cwi Court, if ha: 
jurisdiction over it—Remedy of aggrieved party— 
Scheme of the Act—Finality of decision of Revenue 
Officer—Distinction made im the Act ig between, 
tenure-holder and cultivating ryot—Jurisdiction. : 

As the Oivil Court has no jurisdiction to touch ar 
assessment made intra vires by the Collector, it has 
no jurisdiction to say thata personisa cultivating 
ryot for the purpose of the Bengal Cess Act, wher 
the Collector had made the assessment on the footing 
that he is a tenure-holder, The Bengal Cess Act. 
itself provides for the remedy of an aggrievec 
person, whether he isa proprietor of an estate or £ 
tenure-holder, and in the case ofulfra vires assess: 
ment that remedy is the only remedy, 

The whole scheme of the Bengal Cess Act, is tc 
make the decision of officers of the Revenue Depart: 
ment in the matter of assessmsnt intra vires final, 
and the meaning of the saving s. 107,is that if e 
person is assessed by the Revenue Authorities on the 
basis that he is a tenure-holder, the assessment can- 
not be touched and forthe purpose of determining 
his liability to pay cess to his landlord bemust be 
taken conclusively to be a tenure-holder; but for 
determining his rights and liabilities in relation tc 
his landlordin other matters, the fact that the Col- 
lector had, in assessing him to cesses, taken him tc 
be a tenure-holder or had decided under s, 26 of the 
Act that he is tenure-holder and not a cultivating 
ryot, would not be relevant and can be disregard 
ed. This is based on the general principle that ar 
intra vires assessment cannot be challenged by : 
party in a Civil Court, Kesho Prosad Singh v. Ran 
Swarup (})and Kharag Narayan v. Secretary oj 
State (2), relied on, : 

The distinction made inthe Cess Act is as be 
a cultivating ryot anc 

and a ryot. 


tween a tenure-holder and 
not between a tenure-holder 


C. A. from the appellate decree of the 
District Judge, Bankura, dated July 19 
1933. 

Messrs. Panchanan Ghose and Krishna 
Chaityanna Ghose, for the Appellant. 

Mr. Sailendra Nath Banerji, for the Ree 
pondents. 
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Mr. Ramendra Chandra Roy, for the 
Deputy Registrar. 

Judgment.—This appeal is on behalf 
of the plaintiff who is a co-sharer landlord, 
his share being 8 annas. The pro forma 
defendants are the remaining co-sharer 
landlords, but they have not appeared and 
taken part in the proceedings. The suit 
was for recovery of the plaintifi’s share of 
the rent for the years 1337 and 1338 and 
for his share of the cesses for the years 
1335 to 1338. The plaintiff avers that the 
total jama is Rs. 39-6-6 a year and the 
total cess payable by the tenants-defen- 
dants is Rs. il-6-9 per year, and he claims 
on the said basis, His claim was decreed 
in full by the Munsif, but on appeal the 
learned District Judge bas reduced his 
claim for cesses. The appeal is, therefore, 
directed to that part of the judgment 
and decree of the learned District Judge 
which deals with the plaintiff's claim for 
CESSES. 

In the valuation roll the annual value 
of the lands in the defendants’ possession 
has been determined to be Rs. 200-6-0. 
Their tenancy is entered in form No. 3 
given in Appendix B of the Cess Act, and 
form prepared under r. 96 of the Cess 
Manual, a rule which deals with the 
preparation of the valuation roll under 
s. 34 of the Act, that is to say, his tenancy 
was classed by the Collector for the 


purpose of assessment of cesses as a 
tenure. In the first column is entered 
the number of the khatian. The second 


column is headedthus: 

“Name and touzi number, or if rent free, number 
in Register No. 2 of rent free lands, or number in Re- 
gister No, 3of chaukidart chakran lands, with the 
names of zemindars, tenure-holders and sub-tenure 
holders in the estate.” | 

Under this heading is entered the name 
of Natabor and others, the defendants’ 
predecessors. In the third column the 


annual value (Rs. 2U0-6-0) is entered. In- 


the fourth column which is headed 

“amount of revenue payable to Government or 
chaukidari chakran assessment payable and rents 
payable to superior landlords on which deduction is 
to be made under s. 41 of the Act” 


is entered, the rent Re. 30-3-6, which 
was the rent payable by the defendants’ 
predecessors at the time of the prepara- 


tion of the valuation roll to the plaintiff. 


and his co-sharers. It is admitted the 
rent was subsequently enhanced and is 
now Rs. 35-6-6. There cannot be any doubt 
that the defendants’ predecessors had been 
assessed by the Collectoron the basis that 


they were tenure-holders and not cultivating 
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ryots. The fourth column obviously men- 
tions the amount on which deduction has 
to be made under the provisions of s. 41 
(2), Cess Act. The rate of road and public 
works cess being fixed at one anna per 
rupee of the annual value the plaintiff 
arrives at the figure Rs. 11-6-9 as the 
amount of cesses payable by the defendants 


in the following manner: 
“At the rate of 1 anna per rupee on the annual 
value fixed at Rs. 200-6 0 





Rs.—12—8—43 
Deduction at 6 pies per rupee on 
Rs, 35-6-6, the annual rent payable 
by the defendants to the plaintiff 
and his co-sharers under s. 41 (2) 
Re. 1—1—8 
Balance 11-68-83” 


The defendants say that they are ryots 
and the amount of cess payable is at the 
rate of six pies on every rupee of the rent 
payable by them or at the rate of six 
pies per rupee of the annual value determin- 
ed by the Collector. The learned District 
Judge relying upon the entry in the 
Record of Rights prepared under Chap. X, 
Bengal Tenancy Act, which has recorded 
the defendants as ryots, has held that 
cesses can be received from them at such 
rates at which it can be received from 
cultivating ryots. He says in this judg- 
ment that 

“the defendants are cultivating ryots not only for 
the purpose of Tenancy Act, but also for the pur- 
poses of the Cess Act.” 


In granting the decree the learned 
District Judge has, however, miscalculated 
the amount payable by the defendants, 
Instead of giving the plaintiff a decree 
for cesses at the rate of six pies per rupee 
on the annul value of Rs. 200-6-0, he has 
deducted a sum equivalent to six pies per 
rupee on Re, 35 6-6, the rent payable by 
the defendants to the plaintiff, for which 
deduction there is no warrant in law, for 
sub-s. 3, s. 41 of the Act does not allow- 
any such deduction, ĉe, in the case of 
cultivating ryots. The whole question 
however, is whether, when the Collector is 
acting intra vires, can the Civil Court go 
behind the assessment madeby him. That 
assessment depends upon and is based on 
the following factors: (1) Annual value of 
the lands; (2) rate of cesses notified under 
s. 38; (3) status of the assessee, whether 
a zemindar, tenure-holder or cultivating 
ryot. 
Any modification or variation in any of 
the aforesaid three elements will affect the 
assessment as made by the Collector, and 
as the Civil Court has no jurisdiction tg 
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touch an assessment made intra vires by 
the Collector, it has no jurisdiction to say 
that a person is a cultivating ryot for 
the purpose of the Oess Act when the 
Collector had made the assessment on the 
footing that he is a tenure-holder. The 
Cess Act itself provides for the remedy 
of an aggrieved person, whether he is a 
proprietor of an estate or a tenure-holder, 
and in the case of intra vires assessment 
that remedy is the only remedy. Oon- 
fining myself to the case of a person 
assessed to cess on the footing that he is 
a tenure-holder the following sections of 
the Cess Act are important: s, 34 authorises 
the Collector to havea valuation roll pre- 
pared of tenures from the returns made 
and from his enquiries, Section 35 re- 
quires the Collector to post up extracts of 
such portions of the valuation roll as deals 
with a particular tenure at the mal 
katchery of the tenure-holder if there be 
a mal kutchery or if there is no mal 
katchery, on some conspicuous place on the 
tenure, or if the tenure cannot be found, 
In a conspicuous place in any village in 
which such tenure is believed to be situate. 
Section 26 gives the Collector power to 
determine whether a person is a tenure- 
holder or a cultivating ryot for the pur- 
pose of assessment. Section 93 provides 
that every valuation roll shall be open to 
revision by the Commissioner or Board of 
Revenue but not otherwise. Section 104 
provides for appeal to the Commissioner 
in certain cases and then follows s. 107 
which says that 

“nothing done in accordance with the Cess Act 
Shall be deemed to affect the rights of any 


person in respect of any immovable property or 
any interest therein.” 


The whole scheme of the Act is to make 
the decisicn of officers of the Revenue 
Department in the matter of assessment 
intra vires final, and the meaning of the 
saving 6. 10? seemsto me that if a person 
is assessed by the Revenue Authorities on 
the basis that he is a tenvre-holder, the 
assessment cannot be touched and for the 
purpose of determining his liability to pay 
cess to his landlord he must be taken con- 
clusively to be a tenure-holder; but for 
determining his rights and liabilities in 
relation to bis landlord in other matters, 
the fact that the Collector had, in assessing 
him to cesses, taken him to be a tenure- 
holder cr had decided under s. 26 of the 
Act that he is tenure-holder and not a 
cultivating ryot, would, not be relevant 
and can be disregarded. To take an 
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illustration if the landlord brings a suit 


-for enhancement of rent under s. 7, Bengal 


Tenancy Act, such a person would not be 
debarred from proving that he is a ryot 
and not a tenure-holder. The view that I 
am taking is in accordance with the gene- 
ral principle that an intra vires assessment 
cannot be challenged by a party in a Civil 
Court and is supported by the decisions of 
the Patna High Court in Kesho Prosad 
Singh v. Ram Swarup (1) and Kharag 
Narayan v. Secretary of State, 18 Ind. Cas. 
325 (2) cases which have no hesitation in 
following. i 

The learned Advocate for the respondent 
has relied strongly upon the decision of 
this Court in Peary Mohan Ray vV. 
Sarat Kumari Debi (3) in support of his 
contention that the Civil Court in a sult 
for recovery of cesses can go into and 
re-open the question as to whether the 
tenant is a cultivating ryot or tenure- 
holder, notwithstanding that the Collector 
in making the assessment had proceeded 
upon the footing that he is a tenure-holder, 
An examination of that case shows that 
the landlord had in his return showed that 
the tenant was a cultivating ryot and 
there is no precise or clear indication that 
the Collector had proceeded upon the 
footing that he was a tenure-holder. In 
the Letters Patent Appeal Sir Lawrence 
Jenkins pointed out that the distinction 
made in the Cess Act is as between a 
tenure-holder and a cultivating ryot and 
not between a.tenure-holder and a ryot, 
In that case also 3 tenancies had been 
lumped together and one annual value for 
the three was fixed by the Collector, and 
that fact would make the assessment of 
the Collector ultra vires, and would thereby 
give the Civil Courts jurisdiction to discard 
the assessment altogether and to detetmine 
the question whether the defendant was or 
was not a tenure-holder. I accordingly 
hold that Peary Mohan's case (3) does not 
support the respondent. The appeal is 
accordingly allowed. The decree of the 
learned District Judge is modified. The 
plaintiff's claim to cesses is fally allowed. 
The net result is that the decree of the 
Munsif is restored in all respects. The 
appellant will have the costs of this Court 
and of the lower Appellate Court. 


N. Appeal allowed, 

(1) 90 Ind. Cas. 621; A I R 1926 Fat. 175. 

(2) 118 Ind. Cas. 325; A I R 1929 Pat, 743; Ind 
Rul. (1929) Pat. 517; 10 P L T 785 

(3) 15 O LJ 428; 14 Ind, Cas, 177. 
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NAGPUR JUDICIAL COMMISSIONER’S 
© COURT 
First Oivil Appeal No. 131 of 1933 
March 18, 1935 

Subhedar, A. J. C. AND PoLLOOK, A. J. O. 

BAJIRAO VITHOBA AND ANOTAER— 

DEFENDANTS~—APPELLANTS 
VETSUS 
SARDARMAL LADHURAM GANDHITI— 
AND ANOTAER — RESPONDENTS 

Jurisdiction— Courts in British India, if have 
jurisdiction to pass decree im respect of property in 
Berar—Foreign Court — Civil Procedure Code (Act V 
of 1903), s. 2 (5). 

The Courts in British India have no jurisdiction to 
passa decree inrespectof property situate in Berar, 
that isin a foreign territory. Yadeov. Krishnajz 
Dorle (4) Setrucharlu Ramabhadra Raju Bahadur vy. 
Maharaia of Jeypore (5) and Nilkanth Balwant v. 
Vidya Narasimha (0), referred to, 

F. Q. A. against the decree in the Civil 
Suit No. 47 of 1932, in the Court of the 
Second Additional District Judge, Wardha, 
dated April 26, 1933. sane 

Mr. A. V, Khare with him Mr. W. 4. 
Pendharkar, for the Appellants. 

Mr. D. N.Choudhury, R. B, with him 
Mr. S. D. Khare, for the Respondents. 


Judgment.—On June 23, 1926, the first 
two defendants and the huskand of the 
third defendant executed a simple mort- 
gage deed (Ex. P-1) for Re. 7,000 in 
favour of the plaintiff. The debt was re- 
payable on or before May 4, 1927, with 
compound interest at 1-10-0 per cent. per 
mensem. The mortgaged property con- 
sisted of two fields of absolute occupancy 
tenure situate at Nachangaon in the Tahsil 
and District of Wardha and also a num- 
ber of fields situate in two villages inthe 
Tahsil and District of Yeotmal. The mort- 
gage deed was registered both at Wardha 
and at Yeotmal. Nothing having been re- 
paid the plaintiff instituted a suit in the 
Court of the Second Additional District 
Judge, Wardha, to recover from the de- 
fendants Rs. 20,775 8-0 for principal and 
interest due under the aforesaid mortgage 
by sale of the mortgaged property. In 
case of deficiency in the sale proceeds a 
personal decree for the balance was also 
prayed for. 

The case proceeded ex parte aganist 
the first two defendants but the claim 
was contested by the third defendant on 
various grounds, one of which was that 
the Wardha Court had no jurisdiction to 
pass a decree against the mortgaged pro- 
perty which was situate in Berar. The 
trial Court overruled ail the pleas in de- 
fence and passed a decree for the entire 
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amount claimed by the plaintiff against 
both sets of properties with costs. On the 
point of jurisdiction the trial Court's find- 
ing, as contained in para. 18 of the judg- 
ment, was as follows :— : 

“Ag regards the issue No. 10 although the decree 
of this Court would not be res judicata in Berar. 
which is foreign territory the decree in the case 
can be passed against the mortgaged property 
situated ‘in Berar and it would be the duty ofthe 
plaintiff to obtain a decree in the Berar Oourt on 
the basis of this judgmentunder s. 14 of the Oivil 
Procedure Code, 1$08, I find on issue No. 10 that 
this Court has jurisdiction to pass a decree against 
all items of mortgaged property.” 

It is against this decree that the first 
two defendants have filed the present 
appeal contending that the lower Court 
had no jurisdiction to pass a decree for 
sale of the mortgaged property situate in 
Berar. In our opinion, this contention is 
correct. In Syed Imam v. Mahommad 
Shikandar (1), it was held that because 
Berar was not British India, the judgment 
of a Civil Court established at Nagpur 
was a foreign judgment so as far as Berar 
was concerned, and did not operate as 
res judicata in a case pending in a Berar 
Court involving the same point for decision. 

Again in Rajana v. Narayan (2) it was 
held that Berar is not British India and 
the Limitation Act, as such, does not apply 
to those territories, though it has been 
separately applied to that proyince, and 
that, although a Berar Court can hardly 
be said tobe a foreign Court, it is not a 
Court contemplated by s. 14 of the Limi- 
tation Act, namely a Courtin British India. 

Section 2 (3) of the Civil Procedure Code 
defines a “foreign Court” to be ‘‘a Court situ- 
ate beyond the limits of British India 
which has no authority in British Indiaand 
ig not established or continued by the 
Governor-General in Council.” In Datta- 
iraya Kane v. The Secretary of State for 
India (3), their Lordships of the Privy 
Council held that under the treaty made 
between the Government of Indiaand His 
Highness the Nizam, the British Govern- 
ment is at liberty to administer the As- 
signed Districts of Berar in such manner 
ag they deem desirable, that the King in 
Council has power in respect of foreign 
territory to legislate himself by order in 
Council or to make provision for legisla- 
tion by delegating that legislative authori- 
ty to such a person or body as he ma 
denote in the order in Council and that the 


(IJAN LRSL 

(2) 76 Ind Oas. 305; A 1 R 1923 Nag. 321. 

(3; 26N LR 326; 128 Ind. Oas. 664; A IR 1930 
P 0267; 69M L J7; 33 Bom. L R 6; (9D MWN 


185 (P O) 
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order in Council of 1902 purports to delegate 
to the Governor-General in Council the 
power to legislate in respect of the terri- 
tory of Berar. It is under this delegated 
authority from the Crown that the Governor- 

General in Council administers the Pro- 
vince of Berar by extending to it most of 
the laws that arein force in British India. 
That the provisions of s. 45 of the Civil 
Procedure Code, have been declared by 
the Governor-General in Council to apply 
to the Province of Berar clearly shows 
that it is a foreign territory and not a 
part of British India. It, therefore, fol- 
lows that the Courts in British India have 
no jurisdiction to pass a decree in respect 
of property situate in Berar, that is ina 
foreign territory Yadeo v. Krishnaji (4), 
Setrucharlu Ramabhadra Raja Buhadur v. 
Maharaja of Jeypore (5) and Nilkanth 
Balwant v. Vidya Narasinha (9). 

. The result is that we modify the pre- 
liminary decree for sale passed by the 
lower Court by deleting from ite operation 
those items of the mortgaged property 
which are situate in Berar. We also dis- 
sent from the view of the lower Court 
that “it would be the duty of the plaint- 
tiff to obtain a decree in the Berar Court 
on the basis of this judgment under 8. 14, 
of the Civil Procedure Code, 1908.” It 
would of course be open to the plaintiff 
to seek such legal steps to enforce his 
mortgage against the property situate in 
Berar as he may be advised to take. The 
plaintiff-respondent shall pay the costs of 
the present appeal. Pleader’s fee Rs. 100. 


- N. Decree modified. 
(4) 23 NL R 170; 106 Ind. 


i Oas. 7; 10 N LJ 232; 
A I R1928 Nag. 56. 

(5) 42 M 813; 5l Ind. Oas. 185:17 A LJ 694; 37 M 
L J11; (1919) M WN 502; 26 M L T 127; 21 Bom. 
IL R914; 20 O L J 209; 23 O W N 1033:10 L W 362; 
461A 151 (P 0O) 

(6) 54 B 495; 126 Ind. Oas. 417; A I R 193C PO 
188: 34C W N 854; Ind. Rul. (1920) P O 321; 59 M L 
J- 319; (1930) A L J 133+; 32 Bom. L R 1927; 32 LW 
818; 52 O L J £39 (P 0). 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Criminal Revision Petition No. 490 of 
1934 
January 23, 1935 
Mir AHMAD, A. J.C. 
W A ZIR AND aNnoTHER—AcCUSED— 
PETITIONERS 
versus 
EMPEROR—Oppositr PARTY 
Opium Act (1 of 1878), s. 9— Opium recovered 
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from search of house — Presumption asto wife's joint 
possession with husband does not arise — Penal Code 
(Act XLV of 1860), s. 27—Scope of. 

The possession of the husband does not necessarily 
connote that the wife was also liable under s, 9, 
Opium Act. Where opium is recovered on a search 
of the house in which the accused lived with his wife 
the husband alone is responsible for the opium dis- 
covered and it cannot be presumed that the wife was 
also jointly in possession with him. 

Under s. 27, Penal Code, the temporary possession. 
e e wife should always be attributed to the hus- 

and. 

Cr. Revn. P. from an order of the Third 
Additional Sessions Judge, Peshawar, 
dated December 12, 1934. 


Mr. G. C. Kohli, for the Fetitioners. 
Mr. Rajah Singh, for the Crown. 


Order.—Wazir and Sabarjan have 
been convicted under s. 9, Opium Act, 
by the City Magistrate, Peshawar. Both 


of them were sentenced to two years each. 
The imprisonment was rigorous in the case 
ofthe husband and simple in the case of 
the wife. The husband: was also ordered 
to pay Rs. 200 fine. They appealed to the 
Sessions Court. The Third Additional 
Sessions Judge reduced the punishment of 
the wife to one year’s simple imprison- 
ment and dismissed the appeals. They 
have come up in revision. So far as the 
facts are concerned, there is no doubt 
whatsoever that six tolas of contraband 
opium were discoveredunder a stone of a 
grave situated in the courtyard of the ac- 
cused which is surrounded by a high wall. 
There is again no denying the fact that 
the accused Wazir livesin the house and. 
that consequently theopium was found in 
his possession. I have no reason to inter- 
fere in his conviction which is hereby 
maintained. As regards the sentence I 
think he deserves two years’ rigorous im- 
prisonment but I donot see any necessity 
for maintaining the fine of Rs. 200 which 
is set aside. The money, if paid, to be re- 
funded. ; 

The question withregard to the convic- 
tion of Musammat Sabarjan is not sosimple. 
The possession of the husband does not 
necessarily connote that the wife: was also 
liable under e. 9, Opium Act, The only 
point which has gone against her in the 
two Courts below is that the Excise De- 
partment had sent one’ Abdulghafur tc 
the house of Wazir previous to the day on 
which the opium was found and he had 
purchased some opium from Musammati 
Sabarjan. But the fact remains that the 
prosecution was not launched for her 
being in possession of the opiam sold to 
Abdulghafur. QOnthe otherhand she wag 
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prosecuted for the opium which was re- 
covered on the day of occurrence, October 
9, 1934,. when the house was searched, In 
my opinion the husband alone was res 
posible forthe stuff discovered on that 
day and we cannot presume that the wife 
was alsojointly in possession with him. 
Bishna v, Emperor (1), lays down this pro- 
position with reference to a case under 
the Excise Act. Section 27, Penal Code, 
also lays down that the temporary pos- 
session of thewife should always be at- 
tributed to the husband. Inthe circum- 
stances [feel that 1. cannot maintain the 
_ Conviction and sentence of Musammat 
Sabarjan. They are hereby set aside and 
she is directed tobe set at liberty, 
N Order accordingly. 


(1) 59 Ind, Cas, 653; AIR 1920 Lah, 210: 2% Os. L 
J 141;9P W R192! Cr. 
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Second Civil Appeal No. 53-B of 1932 
June 17, 1935 
l Niyoer, A. J. O. 
FATEHCHAND DIPCHAND—PLAINTIFE— 
| APPELLANT 


VETSUS 
HIRALAL SHRAOGI AND anotazR— 
DEFENDANTS—RESPONDENTS 

Insolvency—Mortgage by Hindu father—Father 

adjudicated insolvent—Sale of property by Receiver 
—Sale, if only of father’s share or of entire prop- 
erty —Intentton— Right, title and interest of the 
father’, when can include sons' interest as well— 
Hach case depends on its cireumstances—Held, on 
evidence that only father's share was sold—Hindu 
Law—Joint family, 
Although in particular circumstances the expression 
right, title and interest of the father” may include 
the sons' interest as well, the expression sumplictier 
cannot be interpreted in that comprehensive sense. 
In each case the particular circumstances which 
would justify attaching wider import to that 
expression must bs proved. 

A Hindu father executed a mortgage affecting 
the house in suit, He was adjudged an insolvent 
and a Receiver was appoined with respect to hig 
share in the property. The Receiver applied for 
annulment of the aforesaid mortgage and succeeded 
in getting it set aside to the extent of one-third, 
On appeal, however, the lower Appellate Court's 
order was set aside and the mortgage was upheld 
in its entirety. During the interval between the 
first Court's order and the appellate order, the 
Receiver sold some property including the house in 
suit subject to the mortgage to the extent of two- 
thirds share and purchased by the appellant by 
virtue} of a sale-deed dated April 15, 1929. Sub- 
sequent to his purchase the defendant attached 
two-thirds share in the property as belonging to 
the insolvent’s sons. Only the father was adjudicat- 
ed an insolvent, The sons were never made parties 
to the procesdings regulting in the sale in the 
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appellant's favour. The appellant filed a suit for 
a declaration that he was the owner of the entire 
property : 

Held, that the order of the Insolvency Court and 
the Receiver'’s vague statement as to what he intend- 
ed to sell militate against any intention to sell 
the whole property. The fact that the debts were 
not proved to be illegal or immoral does not make 
any contribution to the proof as to the intention 
to sell the whole property. Of course the evidence 
as to what the purchaser thought he was pur- 
chasing would be admissible and that evidence 
would be directed to show that the consideration 
paid represented the value of the whole property 
and not merely the father’s share. Inthe absence of 
such evidence it could not be said that the whole 
properly was sold. 

| Oase-law discussed], 


S. C. A. against the decree in Civil 
Appeal No. 44 of 1931, in the Court of the 
Additional District Judge, Arraoti, dated 
November 23, 1931, arising out of the 
decision in Civil Suit No, 438 of 1931, in 
the Court of the Sub-Judge, Second Class 
Ellichpur, dated January 30, 193). 


Mr, M. B. Kinkhede, R. B., for the Appel- 
lant. 

Mr, M. R. Bobde, for the Respondents. 

Judgment.—This appeal arises out of 
a suit filed by the appellant Fatehchand 
for a declaration of his ownership over 
the whole of the house and not merely a 
one-third share. He succeeded in the 
Court of first instance but lost in the 
lower Appellate Court. He has, therefore, 
filed this second appeal. | 

The facts are that one Onkar, who with 
his two sons formed a joint family, 
executed a mortgage on the June 14, 1926, 
in favour of one Mulchand and his 
brother for Rs, 8,000 affecting the house 
in suit. Thereafter Onkar alone was 
adjudged an insolvent and a Receiver was 
appointed with respect to his share in 
the property. The Receiver applied for 
annulment of the aforesaid mortgage and 
succeeded in getting it set aside to the 
extent of one-third, On appeal, however, 
the lower Appellate Court’s order was set 
aside and the mortgage was upheld in 
its entirety. During the interval between 
the first Court’s. order and the appellate 
order, the Receiver sold some property 
including the house in suit subject to 
the mortgage to the extent of two-thirds 
share and purchased by the appellant by 
virtue of a sale-deed dated April 15, 1929, 
Subsequent to his purchase the defendant 
Hiralal] attached two-thirds share in the 
property as belonging to the insolvent’s 
sons. Hence this suit for a declaration 
that the appellant is the owner of the 
entire property. The only issue in this 


? 
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case is whether the Receiver cold the whole 
of the house or cnjy the one-third 
share belonging to the insolvent father. 

The contention advanced on behalf of 
the appellant is that as a result of the 
insolvency of the father not only his 
share but also his power to sell his sons’ 
share to satisfy his debts also passed to 
the Receiver. Itmay be conceded that this 
power could be exercised by the Receiver 
in insolvency, but the real question is 
whether he did exercise it. The Receiver 
himself was unable to affirm that he had 
sold the sons’ share. The mere fact that 
he purported to describe the father’s share 
as ‘the right, title and interest of the 
father” would not necessarily imply that 
he intended to sell the entire property. 
Reliance, is placed on Vahabir Pershad v. 
Moheswar Nath Sahat (1), and Shripat 
Singh Dugar y. Prodyot Kumar Tagore 
(2). In both these cases their Lordships 
of the Privy Council were dealing with 
execution sales and not a private sale, 
as inthe present case. In the execution 
proceedings the sons were impleaded as 
parties but as they impeached the debt 
as being immoral or illegal, what was sold 
was described as “right, title and interest” 
of the father. In Mahabir Pershad v. 
Mohesuar Nath Sahai (1), their Lordships 
onthe facts of the case came to the con- 
clusion that all parties, judgment-creditors, 
judgment-debtor, the con and his advisers 
and the Court itself, considered that the 
thing put up to sale was the entirety of 
the estate. In Sripat Singh Dugar v. 
Prodyot Kumar Tagore (2), also the sons 
objected that the entire property could 
not be sold to pay off the creditors 
of the father on the ground that the mort- 
gage debt was contracted for illegal and 
immoral purpceses. As the debt was proved 
to be antecedent .and the sons were 
relegated to a separate suit the order for sale 
was amended by adding the words “right, 
title and interest” of the judgment-debtor 
as indicating what was tohesold. Every 
party concerned in the sale was fully 
aware that the entire property was 
intended to be sold subject to the result 
of a suit that would be filed by the sone. 
It would thus appear that the two cited 
cases are distinguishable on their peculiar 
fa ts, 

In the present case it must be noticed 

(1) 17 O 584. . 

(2) 44 O 524; 39 Ind, Cas, 252; 32ML J 133; 15 


147; (1917) MWN 193; 21 OW N 442: 95 


ALJ 
OL J 220; 21 ML T 722; 19 Bom. LR 290: 441A 1 
0), 
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that only the father was adjudicated an 
insolvent. The sons were never made 
parties to the proceedings resulting in 
the sale in the appellant’s favour, If the 
Receiver had intended to sell the sons’ 
interest also he ought to have proceeded 
under s. 4 of the Provincial Insolvency Act 
and seized their share after giving them 
full notice. He did not, however, follow 
this procedure. In respect of an execution 
sale which purports to affect the “right, 
title and interest” of the judgment-debtor 
alone, the presumption is that the 
creditor intends to sell only the “right, title 
and interest” of the judgment-debtor, 
(namely the father, in this case), unless 
of course he declares his intention to sell 
the entirety of the property by impleading 
the cons. This view is supported by the 
observations of their Lordships in 
Deendyal Lal v. Jugdeep Narain Singh (3) 
in these words :— 

“Whatever may have been the nature of the 
debt, the appellant cannot be taken to have acquired 
by the execution sale more than the right, title 
and interest of the judgment-debtor, If he had 
sought to go further, and to enforce his debt 
against the whole property, and the co-sharers 
therein who were not parties to the bond, he ought 
to have framed bis suit accordingly, and have made 
those co-sharers parties to it. By the proceedings 
which he took he could not get more than what 


was seized and sold in execution, viz., the “right, 
title and interest of the father”. 


This view was followed by their Lord- 
ships in Hardi Narain Sahu v. Rudar 
Perkash Misser (4). There are no doubt 
observations in Nanomi Babuasin vy. 
Modhun Mohun (9), which appear to lay 
down a contrary view. The circumstance 
of the sons being made parties to the 
proceedings is one of the factors which 
may be considered in determining the 
question as to what was intended to be 
sold. If the creditor makes it otherwise 
clear that he intends to sell the entire 
property but describes the property intend- 
ed to be sold as the right, title and interest 
of the father, then the absence of the 
cons from the proceedings may not be a. 
material factor, but when there is no 
other circumstance except the use of the 
expression ‘‘right, title and interest” of 
the father to indicate the intention, then 
it cannot be assumed that what was sold 
was the entire property and not merely 
the share of the father. This is made 


(3)3 0198 at p 204,41 A 247;1C0L R 49; 3Sar 
730; 1 Ind. Jur €04; 3 Suther 468 (P O). 
a 10 C 626; 11 LA 26; 4 Sar 510; 8 Ind. Jur, 214 


(PC), 
Po C 21;131A1; 4 Sar 682; 10 Ind. Jur, 151 
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clear by their Lordships of the Privy 
Council in Simbhunath Pande v. Golap 
Singh (6), where the property sold was 
speciied as below: “The right and 
interest of the judgment-debtor in 4 annas 
out of 16 annas of Mouzah Kindwar, etc. 

It was contended in that case that 
whatever rights and interests the said 
judgment-debtor had in the property, 
they passed to the purchaser including 
the sons’ interest. Their Lordships observ: 
ed as follows :— 

“They conceive that, when a man conveys his 
right and interest and nothing more, he does not 
prima facie intend to convey away also rights and 
interest presently vested in others, even though 
the law may give him the power to do so. Nor 
do they think that a purchaser who is bargaining 
for the entire family estate would be satisfied with 
a document purporting to convey only the right 
and interest of the father. It is true that the 
language of the certificate is influenced by that of 
the Procedure Code But it is the instrument which 
confers title on the purchaser. Its language, like 
that of the certificate in Hurdai Narain’s case (4) is 


calculated to express only the personal interest of 
Luchmun”. 


It is thus evident that although in 
particular circumstances the expression, 
“right, title and interest of the father” 
may include the sons’ interest as well, 
the expression simpliciter cannot be inter- 
preted in that comprehensive sense. In 
each case the particular circumstance which 
would justify attaching wider import to 
that expression must be proved. In the 
present case there are no such circum- 
stances apparent on the record. The order 
of the Ineolvency Court, dated October 20, 
1922, and the Receiver’s vague statement 
as to what he intended to sell militate 
against any intention to sell the whole 
property. The fact that the debts were 
not proved to be illegal or immoral does 
not make any contribution to the proof 
as to the intention to sell the whole prop- 
erty. Of course the evidence as to what 
the purchaser thought he was purchasing 
would be admissible and that evidence 
would be directed to show that the con- 
sideration paid represented the value- of 
the whole property and not merely the 
father's share. There is, however, no such 
clear evidence. 

For the foregoing reasons the appeal 
stands dismissed with costs. 


N. Appeal dismissed. 
=) yi O 572; 14 I A 577; 5 Sar 5; 11 Ind. Jur. 311 
(P. 
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MADRAS HIGH COURT 
Civil Revision Petition No, 124 of 1935 
April 5, 1935 
MOOKETT, J. 

SRI TRIPURA SUNDARI COTTON 
PRESS COMPANY, Lro., BEZWADA 
AND ANOTHER— PETITIONERS 
Versus 
ADDEPALLI VENKATA GURUNADHA 
RAMASESHAYYA— RESPONDENT 


Company Law—Transfer of shares—Rejusal to 
recognise transfer— Plea that refusal was not bona 
fide—Burden of proof. 

Where, by its Articles of Association, a company 
reserves to itself the right of refusing to recognise 
a transfer of shares if it appears to be against the 
interest of the company, and an action is brought 
against the company in respect of non-registration 
of a transfer, the burden is on the plaintiff to 
prove that the refusal to recognise the transfer was 
not bona fide and valid. In re Coalport China Co. 
(1), In re Gresham Infe Assurance Society Ex parte 
Penney (2),Sree Mahant Kishore Dossjee v. The 
Coimbatore Spinning and Weaving Co, (3), and 
Rajagopala Ayyangar v. Ramanuja Ayyangar (4), 
referred to. 

O. Rev. P. under s. 115 of Act V of 1908, 
and 107 of the Government of India Act, 
praying the High Court to revise the order 
of the Court of the District Munsif of 
Bezwada, dated January 23, 1935, and 
made in C. M. P. No. 2982 of 1934 in O.S. 
No. 482 of 1934. 

Messrs. V. Govindarajachari 
Sreenivasachari, forthe Petitioner. 

Mr. V. Subramaniam, for the Repond- 
ent. 

Judgment.—This is a matter cf some 
importance to the Companies and it has 
been dealt with very summarily in the 
lower Court. The action is by the plaintiff 
against the defendant company in respect 
of the non-registration of a transfer in 
which he was interested. Under Art. 6 of 
the Company's Articles of Association itis 
stated that the company reserves to itself 
the right of refusing. any transfer if it 
appears to be against the interests of the 
company. The plaintiff by his plaint 
alleges that the defendant company refused 
to recognise the transfer under the evil 
advice and guidance of the 2nd defend- 
ant. The company justified its refusal for 
reasons given and also because under 
Art. 6 of the Articles of Association it 
claims to have unfeti(ered discretion, The 
issues as Originally framed were; 

“(3) Are defendants entitled to refuse to recognise 
the transfer of shares as stated by them in their 
written statement ? 

(4) ‘Whether the suit is not maintainable for 
reasons alleged by the defendants ? 
that is to say it put the burden of proof upon the 


defendants. The defendants sought to have the 
issues recast as follows; 


and §, 
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(3) “Whether the refusal of the defendants’ 
company to recognise the plaintiff as transferee is 
not bona fide and valid,” 

(4) “Whether the suit is maintainable’? 

That was dealt with by the learned Dis- 
trict Munsifas follows :— 

“IT do not consider that there are sufficient 
grounds for recasting the issues already framed”. 

The burden of proof in these matters 
is. upon the plaintiff, as has been held in 
a number of cases one example of which 
is In re Coalport China Co. (|), and another 
is In re Gresham Life Assurance Society Ex 
parte Penney (2). The same principle has 
been recognised in the Madras High Court 
in Sree Mahant Kishore Dossyee v. The 
Coimbatore Spinning and Weaving Co. (3). 
The issues were, therefore, wrongly 
framed and this Civil Revision Petition 
must, therefore, be allowed. 

But it has been argued on behalf of 
the respondent that I should not interfere 
in this matter. The power of interference 
in revision in a matter of this sort 1s 
naturally sparingly used. But when the 
burden of proof asin this case, is definitely 
wrongly placed and where the matter is, 
as I have said, one of considerable im- 
portance tocompanies and a local precedent 
might possibly be caused, I think this is 
a matter in which L am properly asked 
to interfere. The matter has been dealt 
with though not without jurisdiction 
certainly with material irregularity. A 
Bench of this High Court composed of 
Oldfield and Venkata Subba Rao, JJ. in 
Rajagopala Ayyangar v. Ramanuja Ay- 
yangar (4), has -taken the view that dis- 
cretion may be used in that way. 

The costs of this revision petition will 
abide and follow the result of the suib. 
A. Order accordingly. 
(1) (1895) 2 Ch 404; 64 L.J Ch. 710; 12 R 462; 

73 LT 46; 44 WR 33; 2 Manson 532. 

(2) (1878) 8 Oh, App. 416; 42 L J Ch. 183; 28 LT 
150, 21 W R 1£6. 

(3) 26 M 79 at pp. 84, 85. i 

(4) 72 Ind. Cas, 459; A I R 1923 Mad. 607; (1923) 
M WW 292; 18 L W 165. 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Revision Application No. 11-B of 1930 
June 21, 1930 
SUBHEDAR, A. J. O. 
LAXMINARAYAN AND ANOTHER— 
DEFENDANTS— ÅPPLICANTS 
yersus 
LAXMIBAI—PLAINTIFF—NON-Å PPLICANT 
Civil Procedure Code (Act V of 1908), 0. 1X,rr. 2, 
9, O. XXII, r. 3, s, 151—Order of dismissal in default 
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in ignorance of death of plaintiff —Legal representa- 
tive, if should apply under O. IX, r. 9to set aside 
order—Such application made—Whether can be held 
to fall under O. XXII, r. 3—Power under 3. 15L 
exercised and order set aside—Propritty of.. 

Where a suit is dismissed under O. IX, r. 8, Civil 
Procedure Code, in ignorance ofthe death of the 
plaintifi there isno needfora formal application by 
the deceased plaintiff's legal representatives under 
O. JX, r. 9, to set aside the order of dismissal. When 
such an application is made, it can be held to fall 
under O. XXII, r. 3, and the Court can exercise its 
powers under s. 151 in setting aside that order and 
restoring the case to file. Trilochan Prasad Singh v. 
Bhagwati (4), applied, Rampyare v. Rup Narain 
(1) and Mamraj v. Chandwa Mal (2), distinguish- 


ed. 

C. Rev. App. of the order of the Sub- 
Judge, Second Class, Mehkar, dated Novem- 
ber 11,1934, in M. J. ©. No. 103 of 1934, 
arising out of Civil Suit No. 215 of 1933, 
fixed for November 24, 193+. 

Mr. P. P. Deo, for the Applicant. 

Mr. G. R. Deo, for the Non-Applicant. 

Order.—The facts leading to this appli- 
cation for revision are shortly these. The 
husband of the non-applicant had filed a 
suit against the applicants in the Court 
of the Subordinate Judge, Second Class, 
Mehkar, on June 16, 1933. It was fixed 
for evidence on July 25, 1934, and the 
plaintiff not having appeared on that date 
it was dismissed for default under O. IX, 
r. 8, of the Civil Procedure Code. On 
August 4, 1934, the non-applicant filed an 
application in the lower Court stating that 
her husband had died on May 30, 1934, 
leaving her as his sole heir and legal re- 
presentative and prayed that her name be 
brought on the record in place of the 
deceased plaintiff and the suit proceeded 
with. The applicants objected both to the 
substitution of the non-applicant as 
the plaintiff and for the restoration 
of the suit on the only ground tbat 
she had not applied under O. IX, r. 9, 
of the Civil Procedure Code, for setting 
aside the order of dismissal. Acting under 
the provisions of s. 151, of the Civil Proce- 
dure Code the lower Court set aside the dis- 
missal, restored the case to file and sub- 
stituted the non-applicant’s name in place 
of the deceased plaintiff. It is against 
this order that the defendants have come 
up to this Court in revision. 


The same contention aS Was unsuccess- 
fully put forward in the lower Court is 
pressed here for the applicants and in 
support thereof the following observations 
in the first note to O. IX, r.9, of the Civil 
Procedure Code, appearing at p. 1570 of 
Chitaley's Civil Preeedure Code, Vol. II, 
were cited :— 
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“The word ‘plaintiff’ has been held to include 
his legal representatives who can also, therefore, 
apply under this rule.” 


These observations purport to be based 
on Rampyare v. Rup Narain (1) and 
Mamraj v. Chandwa Mat (2), both of which 
_were decided under the old Civil Procedure 
Code. The first case was not available for 
reference and in the Punjab case, where 
the first suit was dismissed for default 
of the plaintiff and inthe presence of the 
defendant under s. 102, of the old Civil 
Procedure Code, a second suit by the 
original plaintiff's heir and legal repre- 
sentative on the same cause of action was 
held barred under s. 103, ibid, the word 
“plaintiff” in the latter section being inter- 
preted toinclude the plaintiff's heirs and 
legal representatives, It does not appear 
from the report of the case that at the time 
of the dismissal of the first suit the original 
plaintiff was dead. The decision is there- 
fore no authority for the proposition that if 
a suit is dismissed for default of 
appearance of a plaintiff whois already dead 
the dismissal cannot beset aside without a 
formal application to that effect being made 
by the legal representative of the deceased 
plaintiff under O. IX, r. 9, of the Civil 
Procedure Code. 

On the contrary in Debt Bakhsh Singh v. 
Habib Shah (3) their Lordships of the Privy 
Council have very clearly pointed out the 
error of applying toa dead man orders and 
rules applicable only to a mere defauiter. 
The order dismissing the present suit under 
the provisions of O. [X, r.8, of the Civil 
Procedure Code, passed by the lower Court 
on July 25, 1934, in ignorance of the death 
of the plaintiff was simply a nullity; 
Trilochan Prasad Singh v. Bhagwati, 
73 Ind. Cas. 230 (4). It follows then 
that there was no 
application by the non-applicant under 
r. 9 of the same Order to set aside the 
order iof dismissal passed against her 
deceased husband. The application which 
she made for bringing her name on the 
record was rightly held to fall under 
O. XXII, r. 3, of the Civil Procedure Code, 
and as by that application information 
was conveyed tothe Court that its order of 
dismissal was passed against the deceased 
plaintiff, the lower Court very properly 

(1)60 0 84, 

(2) 117 P R 1891, 

(3) 35 A 331; 19 Ind. Cas.526; 17 O W N 829: 11 
A L J 625; 13 OL J 9; 15 Bom. L R 610; 14 MLT 


33; (1913) M W N 586; 25 M LJ 143; 16 O 0 194; 40 
IA 150(P O). 


(4) 73 Ind, Cas, 280; 9 O & ALR 70; AIR 1924 
Oudh 114, 
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exercised its powers under s. 151, of the 
Civil Procedure Codein setting aside that 
order and restoring the case to file. 

For these reasons the application for 
revision fails and is dismissed with ccsts. 
Pleader's fee Rs. 15. 

N. Application dismissed. 





RANGOON HIGH COURT 
Criminal Appeals Nos. 378 and 883 of 1935 
May 15, 1935 
BAGULEY AND MAOKNEY, JJ. 

NGA THA HTIN AND ANOTHER — 
APPELLANTS 
VveETSUS 
EMPEROR—OpposIte PARTY. 

Penal Code (Act XLV of 1860), s. 34—Scope of— 
Words of s.34,7f should be incorporated in charge— 
Common intention alleged against accused and con- 
fiderates—Desirability of making reference to, 

Section 34, Penal Code, does not create or define 
an offence but merely sets out in what circumstances 
a person can be held liable for an act done by him- 
self and others asifit had been done by him alone, 
It is, therefore, not essential that the words of s,34 
should be incorporated in the charge, although, it 
is desirable that somereference should be made to the 
commonintention alleged against the accused and 
their confederates. If, however, itisclear that the 
accused could have been in no doubt as to the nature 
of the facts alleged against them then it is immaterial 
if it happens that there is no definite reference in the 
charge of this common intention, for the accused can 
have in no wise been misled in their defence. 


Cr. A. from an order of Sessions Judge, 
Tavoy, dated April 1, 1935. 

Mr. Sein Tun Aung, for the Appellants. 

Mr. Tun Byu, for the Crown. 

Mackney, J.—These appeals deal with 
a brutal double murder the circum- 
stances of which must, I hope, be almost 
unique. On the night of December 25, 
1934, Po Gywe, aged 26, with his young 
brother Htu Swe, about 8, anda friend 
named Po Taw, aged about 18, slept on 
the threshing floor out in the fields. For 
shelther they had driven four bamboo 
posts into the ground and put up a flimsy 
roof of straw. During the night certain 
persons suddenly fell upon them with axe 
and dahs, slaughtered Htu Swe out right, 
mortally injured Po Taw and grievously 
injured Po Gywe. The appellants Tha 
Htin and Nga Nyan have each of them 
been convicted as follows: For the mur- 
ders of Htu Swe and Po Taw under 
s. 502, Penal Code, and for the attempted 
murder of Po Gyweunder s. 307, Penal 
Oode; for the former offence they were 
each sentenced to death and for the 
sccond offence they were each sentenced 
to transportation for life. Some difficulty 
has been caused at the outset owing to 


(04 
somewhat regrettable oversight on the part 
af the learned Sessions Judge in record- 
ing the charges put to the accused, Tke 
record states : 

“Charge under s. 80”, Indian Penal Oode. The 
charge is read and explained to the accused, 
Plea. Tha Htin; not guilty to both charges; Nga 
Nyan; not guilty.” 


I must suppose that charges under 
ss. 302 and 307 were read out tothe ac- 
cused and that they were asked to plead 
to both of them, but the record should 
have made it absolutely clear that this 
was done. Thenote inregard to Tha 
Htin that he pleaded not guilty to 
beth charges perhaps puts the matter 
beyond doubt. As regards Nga Nyan, as 
the evidence is not sufficient to justify 
his convicticn on either charge, the difficulty 
ceases to exist. Before dealing with this 
point I would remark that the murder of 
Po Taw was a separate offence from that 
_or.Htu Swe and it was desirable that 
separate charges should have been framed 
in respect of these two offences. Never- 
theless it is obvious that this is an ir- 
regularity which has not prejudiced the 
appellants. The cnly eye witness is Po 
Gywe himself. The medical officer gives 
evidence that he found no less than 26 
incised wounds on his body of which 8 
are described as serious and one endanger- 
ed life. The medical officer informs us 
that he escaped death narrowly and that 
most cases of this nature ended in death. 
The wound endangering life was a wound 
at the back of the neck which cut the 
second cervical vertebra. ‘There were 
numerous other wounds on the head. There 
can be no doubt that the intention of the 
person or persons who inflicted these in- 
juries was to cause death. As regards 
Htu Swe 17 incised wounds and one stab 
wound were found upon him, of which no 
less than four were each sufficient in the 
ordinary course of nature to cause death. 
Here again-there can be no doubt that 
whoever inflicted these injuries must have 
intended to cause the death of Htu Swe. 
Po Taw suffered no less than 26 incised 
wounds, of which one on the back of the 
‘left ear which cut through the bone and 
the brain underneath was sufficient in the 
ordinary course of nature to cause death. 
Here again there can be no doubt that 
the intention was to murder. 

Po Gywe states that he awakened by 
receiving a cut with an axe across his 
right cheek. He discovered appellant Tha 
Htin sitting by his side with an axe 
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raised to strike again. It was the fifth 
waning of Nadaw and there was moon 
light. Po Gywe grappled with Tha Htin 
and then Maung Dah, now deceased, 
entered the shelter and attacked Htu Swe 
and Po Taw. Htu Swe and Po Taw ran 
away and Tha Hiin ran after them. In 
doing so he ran into one of the pcsts of 
the hut so that the whole structure col- 
lapsed on top of Po Gywe. He peeped 
through the straw and saw five men, two 
of whom were cutting at one body whilst 
three others cut at another body lying on 
the ground. Then they turned their atten- 
tion to Po Gywe. He attempted to escape 
and ran past the appellant Maung Nyun 
who struck at him with his dah as he 
ran. Maung Dah also attacked him and 
so did Tha Htin. He fell to the ground 
and was further struck. He heard some 
one say “That has done it, he is dead.” 
Then the murderers departed and Po Gywe 
lapsed into unconsciousness, In the morn- 
ing his father Lu Du came to the scene. 
We could imagine what the feelings of 
Maung Lu Du must have been on seeing 
this terrible sight. We shall not be sur- 
prised if he did not behave with the 
coolness and calmness of an investigating 
Police Officer; Po Taw was not yet dead. 
Lu Du heard him groaning. He ran and 
asked him what had happened. Po Taw 
replied ‘We were put to death last night,” 
but he did not say who the assailants 
were. Lu Du asked where was Po Gywe 
and Po Taw pointed him out, Lu Du 
saw his little son Htu Swe lying dead with 
wounds all over his body. He says he was 
overcome by the sight. He ran to Po 
Gywe but dared not approach him having 
already seen his younger son lying dead. 
He ran at once to the headman and 
reported to the headman’s father Shwe 
Saing. He then went to the Police Station 
and made a report- there. Meanwhile Shwe 
Saing and others had gone to the scene 
of crime. Po Taw was still alive, but 
owing to his many injuries could not 
speak clearly. Shwe Saing did not stop 
to talk to him then but went to see Po 
Gywe, He found Po Gywe covered with 
blood. He asked him “ What happened 
to you?” He said ‘‘Last night we were 
cut with knives while we were asleep, 
There were five men andI know three of 
them.” Shwe Saing asked who they were 
and he replied “Tha Htin, Nga Dah and 
Maung Nyan.” Shwe Saing did not ask 
any more questions because he was 
obviously in agony. He then took U Pe 
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Po Taw’'s uncle, to Po Taw and requested 
E Pe to question him. Po Taw stated: 
“Five men came last night, I know two 
of them, Maung Tha Htin and Maung 
Dah. Ido not know the others.” 

Maung Lu Du states that three days 
before the occurrence whilst he and Htu 
Swe were in the hut on the threshing 
floor Tha Htin and Nga Nyan together 
with Maung Dah paid him a visit and 
asked where Po Gywe had gone. They 
seemed to be quile friendly. The next 
night Lu Du happened to leave the hut 
to go to his house in the village. On 
the way he met the two appellants and 
Maung Dah walking along. Mung Lu Du 
told Po Gywe of having seen the three 
men near the hut. 

Lu Du also suggests that the mctive 
for the crime may be a quarrel which 
took place between Ma Kyin Ti, the wife 
of Tha Htin, and his daughter, but this 
seems to me a very unlikely cause for 
such extraordinary brutality. The third 
man Maung Dah after this occurrence met 
the prosecution witness Ma Saw Tin, a 
girl of 16. He said: 

“Iam Tun Sein (another name of Maung Dah). 
I am Tun Sein who killed three persons, There 


are two more in the village to be killed. 1 am 
going to kill you.” 


He then dragged her away to a rubber 
garden where he raped her twice. Before 
doing so he gave acut on herright hand 
because she was shouting and struggling. 
He also cut her on the head. Early in 
the morning he let her go saying: “I 
have not killed you after all. You had 
better go home.” Two days later Ma Saw 
Tin saw Maung Dah's dead body hanging 
from a tree. This evidence which there 
is no reason to disbelieve certainly points 
to Maung Dah’s being a manof abnormal 
mentality. The evidence certainly corrobo- 
rates his identification as being one of the 
assailants by Po Taw and Po Gywe. 

As regards Maung Nyan, it is stated 
that when he was arrested he managed 
to be taken away not in his own clothes, 
but in the clothes of scme other persons 
and it is suggcsted that he did this 
fearing that blood might be detected on 
his own clothes, but as no traces of blood 
were discovered on his ctothes this evi- 
dence does not appear to be of any im- 
portance. As regards Tha Htin, a longyi 
found in the hut where he was living 
when arrested is stated by the Chemical 
Examiner to have been stained with human 
blood, and this longyi has been proved tog 
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be Tha Htin’s. Nevertheless I do not 
consider that this evidence carries us very 
far. There is really nothing in the case 
except the evidence of Po Taw and Po 
Gywe. Po Taw died the very day on 
which he was brought into hospital, but 
before he died he was examined by a Magis- 
trate in the presence of Nga Nyan. Maung 
Nyan saw Po Taw, but the latter said that he 
did not know him. Hesaid that he saw 
only two men and they were Tha Htiv 
and Maung Dah, Po Taw stated that 
actually these men were his friends. He 
knew them very well, but he did not 
know why they treated him thus. I can 
see no reason who Po Taw’s statement 
should not be accepted. Nor dol think 
that there is any likelihood that he made 
a mistake. If he were at all uncertain 
he would surely have refused to believe 
that his assailants were Tha Htin and 
Maung Dah because he knew them so 
well and they were his friends, but as 
nevertheless he swears that they were his 
assailanis if seems certain that he was 
correct. 

Po Taw and Po Gywe could have had 
no opportunity of collaborating in fabricat- 
ing the charge against these men. They 
both independently accused Tha Htin and 
Maung Dah and there would have to be 
very decisive reasons before we could 
reject their evidence. It has been urged 
that because Po Gywe's statements in the 
Committal Court and in the Sessions Court 
are more elaborate than the statements 
he made when he was lying in danger 
in hospital, he is a man who makes 
rash statements and should not be be- 
lieved. This does not appear to me 
to be a reasonable argument. Po Gywe 
was examined twice by the Magistrate 
in hospital, once after the arrest of 
Maung Nyan andin his presence, and after 


the arrest of Tha Htin and in his 
presence. The story he gave in 
each case was more or less the same, 


However he said that not only Tha 
Htin cuthim, but Maung Dah also cut him 
with adah. He then ran away from the 
shed and then Maung Nyan attacked him. 
He said that he hada quarrel with Tha 
Htin, but Maung Dah and Maung Nyan 
were hisfriends. The quarrel with Tha 
Htin was over some joke he had made. 
Even on the second occasion when Maung 
Po Gywe was examined he could not 
handle the Kyanza which had to be plac- 
ed across his chest. Of course now in the 
Sessions Court he gives a much more 
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detailed account, that is to say he tells 
how he was left in the hut which had col- 
lapsed and how he watched ihe others 
being slaughtered, none of which he 
mentioned before the Magistrate. It is 
possible that be has elaborated his evi- 
dence a little, but I do not think that in the 
circumstances it was unnatural that ke 
should have cut his story short when he 
was examined when he was weak and in 
pain in hcspilal. In this Court he denies 
that Maung Dah attacked him at all while 
he was in the hut. Nevertheless it would 
seem there is some uncertainty about his 
recollection of the events of that night. In 
these circumstances it would be unsafe to 
accept his evidence unless there is cor- 
roboration. As regards his indictment of 
Tha Htin there is the corroboraticn of Po 
Taw, but as regards his indictment of 
Maung Nyan there is no corroboration. 
We havo further the fact that owing to 
the incident of which his father Lu Du 
had told him Maung Nyan would be 
aseocjated in his mind with Tha Htin and 
Maung Dah, and it may be that he has 
persuaded himself that Maung Nyan aleo 
was one of the assailants although actually 
he isnotina position to be sure of that. 
1 would, therefore, allow Maung Nyang 
appeal and set aside his conviction, 

As regards Tha Htin his defence was that 
on the afternoon of December 25, he was 
in the village of Mawshwegon which is 
some 124 miles away from the scene of 
crime, but a road 1uus between the two 
places and it would be no trouble to cover 
the distance in a short time if put to it. 
Maung Tha Zin says that Tha Htin sept 
in his hut that night. He is Tha Htin’s 
younger brother. Maung Sein Shwe cor- 
voborates Tha Zin and so does Ma Thein 
Me, Ib was suggested to these witnesses 
in cross-examination that Tha Htin really 
arrived at their place on the very day that 
he was arrested by the Police, but they 
maintained that be was not arrested on 
that day, but on the next day. Never- 
theless such evidence is So easy to manu- 
facture that when friends come forward 
with such a story their evidence carries 
no conviction if the contrary evidence of 
the prosecution is otherwise unassailable, 
and inthe present case I consider that it 
jis unassailable. 

Maung Tha Htin was charged with com- 
mitting murder, of intentionally causing 
the death of Po Taw and Htu Swe, an 
offence punishable under s. 302, Penal 
Code, and he has been convicted for that 
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offence as well asthe offence of attempted 
inurder of Po Gywe, but the learned Ses- 
sions Judge has been able to so convict 
only by applying the law set out ins. 34, 
Penal Code. T consider that there can be 
no question that the persons who attacked 
the hut that night and so brutally treated 
its three inmates so as to cause the death 
of two of them and almost to encompass 
the death of the third were acting in 
furtherance of the common . intention of 
them all and, therefore, each of them is 
liable for the murders and the attempted 
murder in the same manner as if they 
had been done by him alone. It has 
however been urged on behalf of the ap- 
pellant Tha Htin that as the provisions of 
s. 34 were not set out in the charge, Tha 
Htin has been prejudiced in his defence. 
I do not think there is any force in this 
contention and indeed it does not appear 
in the grounds of appeal .which have been 
filed before us. It does not appear that 
there was any concealment by the Crown 
of ihe facts on which the prosecution were 
relying. The Committing Magistrate at the 
committal order expressly 
states: 

“Jt appears that all the 5 persons went to the 
shed of Po Gywe and others with the object of 


committing murder, The furtherance of common 
intention ig thus obvious.” 


Although it is desirable that in sucha 
case as the present the application of s. 34, 
Penal Code, should be expressly set out in 
the charge, yetso long asit is clearthat 
the accused has not been prejudiced by 
the omission it cannot affect the validity of 
his conviction, It is sufficient that it should 
bave beenmade clear in the course of 


the prosecution that this common 
intention was imputed to all the 
persons involved in the crime. 


Section 34, Penal Code, does not create or 
define an offence but merely sets out in 
what circumstance a person can be held 
liable for an act done by himself and others 
as if it had been done by him alone. It 
is, therefore, not essential that the words 
of s. 34 should beincorporated in the charge, 
although, as I have already remarked, it is 
desirable that some reference should be 
made to the common intention alleged 
against the accused and their coniederates. 
If however it is clear that the accused 
could have been in no doubt asto the 
nature of the facts alleged against them, 
then it isimmaterial if it happens that there 
is no definite reference in the charge 
of this common intention, forthe accuse 
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can have in no wise been misled in 
their defence. We were referred in the 
course of argument to several cases which 
donot appear to be apposite, the only 
relevant case being one appearing in an 
unauthorized report of a decision of the 
Lahore High Court where it is said that it 
was held that where two persons were 
proved tohave made aconcerted attack 
onthe deceased and one of them was 
convicted under s. 34, Penal Code, although 
not charged thereunder, baut that it was 
clear that he was in no way misled in his 
defence, the accused was properly con- 
victed under s. 24. I co not entirely agree 
with the expression “convicted under s. 34 
Penal Oode”, butevidently the principle 
laid down in this case is the same as that 
which applies in the present case. 

I hold, therefore, that Maung ‘Tha Htin 
was rightly convicted. I would dismiss 
his appeal and confirm the sentences pass- 
ed upon him. As regards Maung Nyan, 
I would allow his appeal and set aside his 
convictions. 

Baguley, J.—I agree. 

N. Appeal dismissed. 





MADRAS HIGH COURT 
Second Civil Appeal No. 552 of 1931 
March 15, 1935 
VARADACHARIAR, J. 
SANKARANARAINA VAZHUNNAVAR 
— DEFENDANT— APPELLANT 
versus 
PAYATAKAN VALIA VEETTIL KUNHI 
RAMAN NAIR AND oTHERS—PLAINTIFFS— 
RESPONDENTS 

Landlord and tenant — Suit for arrears of rent— 
Absence of provision in contract for payment of 
interest on arrears—Interest, whether awardable. 

In the absence of a provision inthe contract or of 
custom imposing a liability on the tenant to pay 
interest on arrears of rent, a landlord is not,in a 
guit for arrears of rent, entitled to recoverinterest 
on the arrears prior to the date of suit. Nachappa 
Goundan v. Ittichathara Mannadiar (l), referred 


to. 

S. C. A. against the decree of the District 
Court of South Kanara in Appeal Suit 
No, 48 of 1929 preferred against the decree 
of the Court of the Subordinate Judge of 
South Kanara in O. S, No. 114 of 1927. 


Messrs. T. Rangachariar and P. Govinda 
Menon, for the Appellant. 

Messrs. K. Kuthi Krishna Menon and 
K.W. Narasinga Rao, for the Respondents. 

Judgment.—The plaintiff sued to 
recover rent in iespect of certain lands 
for the Malayalam year 1100 and 1101, 
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claiming that he had become entitled to 
the amount as assignee of the same from 
the landlord. Five defendants were im- 
pleaded as parties to the suit but we are 
at present concerned only with the liahili- 
ty of the first defendant whois the appel- 
lant here. The trial Court dismissed the 
suit as against him but the lower Appellate 
Court has given a decree against him. 
Hence this appeal. 

I see no reason to differ from the con- 
clusion of the lower Appellate Court as to the 
liability of the first defendant for rent in 
respect of the two years in question or even 
as tothe rate of rent. Mr. Govinda Menon 
made some point with reference to the 
observation in para. 18 of the lower Appel- 
late Court’s judgment that 14 pothipads of 
land are in the possession of the fifth de- 
fendant. But the records show that the 
claim for rent now made does not include 
these 14 pothipads because, as the learned 
Judge himself points out, that portion of 
the land was not includedin Koran Nair’s 
lease and it is on the basis of the rent 
payable by Koran Nair that the rent 
claimed in the present suit has been fixed. 
I agree with the lower Appellate Court 
that it is unnecessary for the purpose of 
this case to decide upon the reality or 
otherwise of Ex. I. 

The only other question pressed before 
me by Mr. Govinda Menon is as regards 
first defendant’s liability for finterest prior 
to date of suit. The plaint purported to 
base the claim upon an alleged wrilten lease 
of 1085 stating that it provided for pay- — 
ment of interest as well. But the Oourts 
below have found that no such lease in 
writing existed; and the rent has been 
fixed only with reference to the rents 
actually paid inthe past. There is accord- 
ingly no contractual basis, whether oral 
or written on which in‘erest would be 
awarded. In these circumstance Mr. 
Govinda Menon contends on the authority 
of Nachappa Goundan v. Itttchathara 
Mannadiar (1), that the plaintiff is not 
entitled to claim interest prior to date of 
suit. On behalf of the respondent, it has 
been insisted that no such point appears to 
have been taken before the lower Appellate 
Court. But I cannot ignore the fact that 
the written statement emphatically denies 
the liability to pay interest and Issue No. 3 
has been raised so asto cover the question 
of the liability to pay interest as well as of 

(1) 53 M 549; 127 Ind. Cas. 620; AIR 193) Mad. 
727; (1930) M W N 438; 31 L W 655; 59M LJ 35s; 
Ind, Rul, (1930) Mad, 1014, 
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the rate, Before me, learned Counsel on 
both sides have examined the prior receipts 
for rept exhibited in the case and they 
do not throw any light on the question 
whether interest has in fact been paid in 
the past. In para. 20 of the firet Court's 
judgment the learned Subordinate Judge 
accepted plaintiff's evidence as to the 
customary rate of interest both in respect 
of paddy and on the cash rent due and 
awarded interest on that basis. But he was 
giving his decree on the basis of Mx. I 
against the second defendant; and as Ex. E 
contains an express provision for interest, 
his task was easy enough. It is only when 
we come to deal with the liability of the 
first defendant that “the question becomes 
more difficult. Mr. Kuttikrishna Menon 
contends that, as the lower Appellate 
Court has found that Ex. F was really 
taken benami for the benefit of the first 
defendant, the first defendant must be held 
pound to pay interest as per terms of Ex. F. 
I do not think this 18 a right position to 
take. I am proceeding on the basis on 
which the lower Appellate Court has in 
one part of its judgment proceeded, that 
for the purpose of this case 1t 1s unnecessary 
to go into the question whether Hx. F is 
benami or not. If Ex. F is out of the 
way and there is no contract to pay 
interest, I have tried to see whether interest 
could be awarded on the ground of custom. 
There are no doubt statements by some of 
the witnesses examined in the case as to the 
customary rate of interest; but those state- 
ments do no bear upon the question of the 
liability to pay interest but only on the 
question as to the rate whereever the liabili- 
ty isotherwise established. I am unable 
to read those statements as justifying as 
award of interest on the ground that it is 
customary to pay interest on arrears of 
ae these circumstances I am obliged to 
disallow the claim for interest prior to date 
of suit. From date of suit up to date uf 
payment, the plaintiff will be entitled to 
interest ab the rates awarded by the decrees 
of the Courts below. The result will be 
that for the sum of Re. 4,000, as on the 
date of plaint a sum of Rs. 2,433-6-10, will 
be substituted. The costs payable to the 
plaintiff by the first defendant will also be 
calculated on the basis of the sum above 
awarded, in all the Courta. 


A. 
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Criminal Revision Petition No, 275 
| of 1931 
| February 7, 1935 
FERRERS, J. O. AND RUPOHAND, A. J. O. 
CHAINRAI VALIRAM—Appiicant 
VETSUS 
EMPEROR — Opposita Party 

Penal Code {Act XLV of 1860), s. E01—Hssen- 
tials of offence—Intention to insult and thereby 
to provoke insulted person—Intention or knowledge 
that provocation ts to cause breach of  peace— 
Necessity of—Complainant engaged in dispute with 
owner of shop and asked to leave shop—Offence 
under 8,504, if made out. 

Section 504, Penal Code, provides a remedy for 
abusive and insulting language, and it requires 
an intention to insult and thereby to give pro- 
vocation to the person insulted and an intention 
that such provocation should cause or the know- 
ledge that that provocation is likely to cause 
the person so insulted to break the public peace 
or commit any other offence. 

Where the complaintin substance is that the 
complainant, a Police sergeant, wentto a shop 
and there became engaged in a dispute with the 
owner as a result of which he was asked to leare 


the shop, a conviction under s., 504,is not justi- 
fiable. 

Mr. P. S. Shahani, for the Applicant. 

Mr. Partabrni D. Punwani, for the 
Crown. 


Ferrers, J.C.—We are asked to re-con- 
sider in revision a non-appealable order 
made by the learned Additional City 
Magistrate of Karachi whereby the mana- 
ger of the Federation Bookstall ia Elphin- 
stone Street wasconvicted of an offence 
punishable under s. 504, Indian Penal 
Code, and sentenced to pay a fine of 
Rs. 25. The facts alleged are these. Mr. 
Brotherstone, the Inspector of Police was 
informed that Sergeant Stringer had taken 
books from the Federation Bookstall in the 
name of Mr. Brotherstone. The Inspector 
brought this statement to the knowledge 
of the Sergeant who indignantly denied it. 
The Inspector thereupon told the Sergeant 
to go to the shop and settle the matter. The 
Sergeant went totheshop and was talking 
to Mr. Pohumal, the brother of the accus- 
ed when the accused came out. It is said 
in the complaint that he used certain 
highly provocative expressions. The words 
which are quoted as coming into that 
category are these: 

“You Police people think you can do just aa 
you like ; you had not paid the last bill, and you 
still want to sign another bill; there is the door; 
get out of it.” 

The complaint goes on to say that the 
complainant controlled his feelings and 
quietly walked out of the shop although 
he was gravely insulted in front of several 
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people who were collected there. The Pub- 
lic Prosecutor finds himself unable to de- 
fend the conviction, and we are of opi- 
nion that he has taken the only pos- 
sible course. Section 501, Indian Penal 
Code, provides a remedy for abusive and 
Insulting language, and it requires an in- 
tention to insult and thereby to give pro- 
vocation to the person insulted and an in- 
tention that such provocation should cause 
or the knowledge that that provocation is 
likely to cause the person so insulted to 
break the public peace or commit any 
other offence. 

It would be an undeserved disparagement 
upon the Sergeant if we suggested that he 
was likely to commit any breach of the 
peace upon a provocation so insignificant 
as that which is in the complaint attribut- 
ed to the owner of the Bookstall. Many 
similar cases will be found in any com- 
mentary, but it is clear enough that the 
words which are quoted in the complaint 
do not fall within ihe mischief contem- 
plated ‘by the section. The Seargent came 
to the shop and there became engaged in 
a cispute wih the owners as a result of 
which he was asked to leave the shop. 
This is th3 sum and gubstance of the 
complaint, and it does not justify a 
conviction under s. 504, Indian Penal Code, 
For these reasons we set aside the convic- 
tion and sentence and direct that the fine, 
if paid, be refunded. 

N. Conviction set aside, 





LAHORE HIGH COURT 
Civil Revision Petition No. 75 
of 1935 
Marck 11, 1935 
AGHA HAIDAR, J. 
Raja Sis DAYA KISHEN KAUL— 
PETITIONER 
- VETESUS 
MEHRAJ DIN AND oTrazrrs— 
RESPONDENTS 

Practice—Counsel being engaged in another case is 
no excuse for absence—Necessity of making pro- 
per arrangemenis if they are unavoidably absent— 
Legal Practitioner, 

The mere fact that a Counsel happens to be 
engaged inone Court is ro excuse that the 
Judges in other Courte, where he has cages, should 
wait for him untilhe can find time to atténd to 


them, The mere fact that a Counsel is engaged. 


In some other Court should not justify the post- 
ponement of his other cases as they come up for 
hearing. Counsel should be present as their cases 
are called and if they are unavoidably absent, 
they should make proper arrangements. Saif Alt 
v. Chairagh Ali Shah (1), Nanak Chand v. Sajad 
Hussain (2) and Chunt Lal Gandu Mal (3), fol- 


jowed, 
158—77 & 19 
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O, F. P, under O. XLI, r. 19, Civil Pro“ 
cedure Code, praying for restoration of the 
case, by Raja Sir Daya Kishen Kaul. 

Messrs. Badri Das and Shuja-ud-din, for 
the Petitioners. 

Mr. Mohammad Amin Malak, for the Res- 
pondents. 

Order.—This is an application for res- 
toration of an appeal which had been dis- 
missed for defaulton January 10, 1935. 
The order of dismissalis as follows :— 

“Mr. Badri Das, Counsel for appellant is not 
present. I waited for him for ten minutes 


in the case above: this. Appeal is dismissed 
for default with costs for respondents.” 


Mr. Badri Das ‚in his application for res: 
toration has stated that he himself was 
engaged elsewhere in this High Court but he 
sent Mr. Achhru Ram to look after this cass 
and before he could reach, the appeal was 
dismissed, 

From my experience inthis Court I am 
in a position to Bay that a good deal of 
public time has been wasted by Counsel 
not attending totheir cases with anything 
like punctuality. I hava often seena 
Bench of twoJudges waiting for Counsel 
for fifteen or twenty minutes. In one case 
I sitting with another learned Judge 
waited for one hour and read the whole 
paper book inthe absence of the Counsel. 
The mere fact that Counsel happens to 
be engaged in one Court is no excuse that 
the Judges in other Courts, where he has 
cases, should wait for him until he can 
find time to attend tothem. Sucha posi- 
tion would be impossible. Counsels who 
are inlarge practice, should advice their 
clients to engagea colleague with them, 
so thatthe interest of the clients may not 
puffer and thetime ofthe Court may 
not be wasted. There are three reported 
decisions ofthis Court Saif Aliv. Chiragh 
Ali Shah (1), Nanak Chand v. Sajad Hus- 
sain (2) and Chuni Lal v. Gandu Mal (8). 
Where it is consistently laid down that 
the mere fact that a Counselis engaged 
in some other Court should not justify 
the postponement of his other casee as 
they come up for hearing. For one thing 
it is an act of discourtesy to the Court 
to leave itto wait for the arrival of 
the Counsel indefinitely without even send- 
ing another Counsel to request the Court 
to postpone the case. The current of de- 
Cisions in this Court, to which I have 
referredig all one way and I think it is 


(1) 68 Ind, Cas, 785; AI R 1923 Lah. 97. 

(2) 71 Ind. Cas. 813; A I R 1925 Lah 189, 

oe 1927 Lah,791;9 Lah, L J &;28P LR 
4 
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time now that the rule deducible from 


past decisions should be rigorously enforc= 


ed. Counsel should be present as their 
cases are called, andil they are unavoid- 
ably absent, they should make proper 
alrangemenis aS indicated above. These 
difficulties can, inmost cases, ke met 
with ifa junior is engaged along witha 
senior. That is, however, a matter for 
the litigants and for ~ the members of the 
Bar to decide as best they can. I cannot 
go against ibe decisions of this Oourt 
which I have noted above and with the 
principle of which I entirely agree. I, 
therefore, dismiss this application with 
costs. 
N. Application dismissed, 





RANGOON HIGH COURT 

Miecellarecue Civil Ay peals Ncs. 116 and 

194 of 1984 
April 2, 1939 
MOSELY AND DONKLEY, JJ, 
MAUNG NYUN TIN AND CTHERS— 
APPELLANTS 
VETSUS 
SAW EU HOKE— RESPONDENTS 

Provincial Insclrency Act \V of 1920, s. 6 (d)— 
Attempt by debtor to deprive single creditor of 
truits of his decree, whether act of insolvency— 
slvoidance of service in particular execution— 
Whether act of insolvency. 

Under s. 6 (d), Provincial Insolvency Act, it is 
an essential feature of en act of insolvency that 
the act should be done with the intent to 
defeat or delay the creditors generally, of the 
debtor. It is insufficient to allege or to prove 
thet the ect was cone with intentto defeat or 
delay any particular creditor, Where a debtor 
attempts to deprive any cnecreditor of the fruits 
of a decree against him, it doesnot amount to an 
act of insolvency. Murugapra Chettyar v, NO. 
Gailliara (1), referred to. 

Avoidance of cervice in connection wilh one 
particular execution proceeding is not an act 
of insolvency, 

Misc, O. A. against the orders of the 
District Court, Amherst, dated September 
19, 1934. 

Mr. Beecheno, for the Appellants. 

Mr. Sutherland (Jr.), for the 
ponds. 

Judgment.—The respondent in these 
two appeals, Saw Eu Hoke, obtained a 


Res- 


<-~ deeree against the two appellants in Ap- 


peal No, 116 and the two appellants in 
Appeal No. 154, jointly and on February 
8, 1934, he tcok out execution against 
them. He appears to have cxperienced 
some trouble in serving his four judgment- 
debtors with notices, with the result that, 
onApril7, 1034, he filed four petitions 
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in the District Court of Amherst for the 
adjudication of the judgment-debtors as 
insolvente. Each petition is in exactly 
identical terms. As Maung Nyun Tin 
and Ma Saw Tin are husband and wife, 
they were joined as respondents in cne 
insolvency case, andas U Pe Aung end 
Daw HUnin Mya were also husband 
and wife they were joined as respondents 
in a separate insolvency case, but the 
debt dueto the petitioner-respondent by 
all four appellants in these two appeals is 
oneand the same debt.. The operative 
part of each of the petitions of the res- 
pondent is contained in paras. 3 and 4 
thereof, which are as follows ; ; 

3, “That in execution of his decree on Febru- 
ary 8, 1934, the insolvent has been abeenting him- 
self and secluding himself so as to deprive 
petitioner of the means of communicating with 
him with intent to defeat and delay the payment 
of the decree and costs within the meaning «f 
B. 6 (2), Vrovincial Insolvency Act.” 

4. “That the said insolvent has committed an 
act of insolvency for the reasons menticned in 
para. 3 above since February 8, 1934." 

The appellants in Appeal No. 154 of 
1934, U Fe Aung and Daw Hnin Mya 
took a preliminary objection to the pe- 
tition against them, onthe ground that ike 
act of insclvency alleged in the petition 
had not been prccisely stated and that no 
particulars of acts, which the respondent 
alleged would amount to acts of insolvency 
were given. The case of Murugappa 
Cheityar v. N.C. Galliara (1), was brought to 
the attention of the District Judge at the 
hearing of this preliminary objection, but, 
nevertheless, the District Judge distin- 
guished that case from the petitions in the 
present cases and held that the petitions 
did allege an act of insolvency with 
sufficient precision to form the basis of a 
creditor’s petition. In our opinion, ihe 
language of paras. 3 and4 of the peti- 
tions inthe cases which are before us is 
very closely similar to that of para, 2 (a) of 
the petitionin Murugappa Chettyar v. 
N. C. Galliara (1), which paragraph is pro- 
duced in the judgment of the Chief Justice 
and in regard towhich the learned Chief 
Justice said: - 

“The language in which (a) is couched does 
not appear to me to convey any intelligible 
meaning, and I am of opinion that the allegations 


therein. are altogether too vague and ambiguoua to 
form the basis of a petition in insolvency.” 

And later in his judgment hesaid : 

“Moreover, in (a) there is no allegation that the 
act complained of was committed with intent 
to defeat or delay the creditora of the alleged 
debtors," 

(3) 12 Rang. 150; 151 Ind, Cas, 190; A I R 1934 
Rang, 87; 7 R Rang. 46, 
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In the present cases, apparently what is 
meant by paras. 3 and 4 of the petitions 
is that when on February 8 and subse- 
quent dates the respondent made attempts 
to execute his decree against the four ap- 
pellants, {he appellants secluded them- 
selves so that he was unable to communi- 
cate with them in order to enforce 
payment of his decree, and that they did so 
with intent to defeat and delay the 
payment of that decree. No particulars of 
occasions when and the circumstances 
under which, any of the appellants seclud- 
ed themselves, so that communication 
could not be had with them, are specified 
in the petitions. Moreover, under s. 6 (d) 
Provincial Insolvency Act, it is an essen- 
tial feature of an act of insolvency that 
the act should be done with the intent to 
defeat or delay the creditors generally of 
the debtor. Itis insufficient to allege or 
to prove that the act was done with intent 
to defeat or delay any particular creditor. 
In these cases all thaf has been alleged 
by the respondent is an intention on the 
part of the appellants to defer or delay 
the payment in execution of his decree, and 
an attempt by a debtor to deprive any 
one creditor of the fruits of a decree against 
him is not an act of insolvency, 

It may of course be urged that in re- 
gard tothe appellants, U Pe Aung and 
Daw Hnin Mya, therespondent ought to be 
given an opportunity of amending his peti- 
tion soasto allege an intention to defeat 
or delay their creditors generally, and then 
cf bringing evidence to prove that such 
intention existed. But it is clear that 


the acts upon which the respondent relies. 


as against these appellants must be exactly 
similar to the acts upon which he relied 
against the appellants, Maung Nyun 
Tin and Ma Saw Tin, in other appeal, and 
that these acts all arose outofhis endeav- 
oursto execute his joint decres in Exe- 
cution Case No.8 of 1934 of the District 
Court. In the case against Maung Nyun 
Tin and Ma Saw Tin evidence has been 
recorded in full, and tha evidence, which 
the respondent called in support of his 
petitions in that case, was merely evi- 
dence that on certain occasions the appel- 
lants in question, Nyin Tin and Ma Saw 
Tin, had avoided the service of notices or 
warrants in connection with this execu- 
tion proceedings. Avoidance of service in 
connection with one particular execution 
proceeding is not an act of insolvency. 
Consequently, it is clear that, even if in 
the case against Maung Pe Aung and 
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Daw Hnin Mya leave to amend were 
given, the respondent would still be unable 
to prove an act of insolvensy against them. 
These appeals are, therefore, allowed, and 
the petitions of the respondent in insol- 
vency cases Nos, 19 and 21 of 1934 ofthe 
District Court of Amherst are dismissed, 
and the adjudications as insolvents of the 
appellants Maung Nyun Tin andi Ma Saw 
Tin are set aside, with costs in both 
Courts, Advocate’s fee three gold mohurs 
in Appeal No. 116 of 1934 and two gold 
mohurs in Appeal No. 154 of 1934. 
D, Appeal allowed, 


on E Panah 


MADRAS HIGH COURT 
Sacond Civil Appeal No. 610 of 1931 
March 23, 1935 
VaRADACHARIAR, J. 
MUTYALA DORAYYA AND ANOTHER 
—PLAINTIFFS—APPELLANTS 
versus 
MARINA MANGAMMA AND OTHEB3— 
DEFENDANTS AND [’LSINTIFES — 
RESPONDENTS 

IH iniu Law—Partition—Allotment of property to 
widowed daughter—Interest taken by daughter 
whzther absolutis or limited—Burden of proof. 

In the cass of a gift toa daughter, tha Court 
has to determine whether the interest conveyet 13 
absolute or limited, indepsndently of any parti- 
cular view of burden of proof, toere being n3 
presumption either way. 2 

Wherea Hindu father, while dividing the family 
property between his sons, allotted certain property 
to a widowed daughter who had bea living with 
him for ssveral years and ths arrangement in her 
favour was not embodied in any document; _ 

Held, that it was much more consistent with 
probabilities to infer that it was intended only 
ag a provision for the daughter's maintenance an i 
that her interesL in it was limited for her 


life. 
Under the Hindu Lewy aven the texts which 


recognises the giving of ashare toa daughter at 
the tims of a partition only, proceed onthe 
footing that she takesa qualified interest therein 
and not an absolute interest. 

S. 0. A. against the decree of the Court 
of the Subordinate Judge of Oocanada in 
AppealSuit No. 90 of 1928, preferred against 
the decree ofthe Court ofthe District Munsif 
of Peddapur in Original Suit No. 3C9 of 1926. 

Mr, V. Satynarayana, for the Appellants. 

Messrs. V. Govindarajachart and NM 
Vasudeva Rao, for the Respondents.. 2. 

Judgement.—Tais appsal arises out of a 
suit brought by the plaintiffs for a declaration 
that a deed of gift executed by tha Ist 
defendant in favour of defendants Nos. 3 to 
6 on February 12,1925, will not be operative 
as against the plaintifs after the death of 
the Ist defendant. Tho isi defendant is 
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the daughter of one Subbayya who had 
three sons, namely, the lst plaintiff, the 
vng defendant ard the 2nd plaintiff's 
father. It would appear that some time 
before 1900 there was a partition in the 
family, not evidenced by any document, and 
that at that time about 24 acres of land 
were allctted tothe Ist defendant. The 
plaintiffs attempted to prove an express 
arrangement at the time that the Ist defen- 
dant wasto take only a life interest inthe 
property. The Courts below have refused 
to believe the oral evidence on this point 
and I see no reason to go behind their 
view in this matter. The plaintiffs also 
relied upon a document, Ex. A, of 1:00 
wherein it is provided that this lady should 
enjoy the property for her life and that 
thereafter it should be divided between the 
plaintiffs and the 2nd defendant. The 
learned Subordinate Judge has held that 
it has not been proved that the Ist defen- 
dant was aware of the contents 
of Ex.A cr thst her mark was 
puttoit wilh her consent, with this con 
clusion also I am not prepared to interfere. 
But the question still remains what, in the 
atsence of any direct evidence one way or 
the other, is (he quantum of interest that 
the lst defendant must be taken to possess 
in these properties. 

The learned Subordinate Judge starts the 
discussion of the question in paragraph 7 
with a statement that the burden of proving 
that ihe properties were given to the lst 
defendant only to be enjoyed for her life 
and not with absolute rights of disposition 
is upon the plaintiffs. I am not able to 
agree that that is the true position. Iam 
inclined to think that there is no question 
of burden of proofin these matters and the 
Court has to determine the quantum of 
interest which the lst defendant has, 
independently of any particular view of 
burden of proof. The learned Subordinate 
Judge next gces on to say, “there is no 
presumption that properties given to & 
female are given only with 
rights and not with absolute rights”. In 
a sense that statement is indisputable but 
the exceptions to it are so many that it is 
perhaps not safe to attempt to lay down 
any. general rule one way or the other. 
Where the. matter turns on the 
construction of a document, it 
ig pessible at this time of the day 
to say that Courts have leaned towards 
giving the widest interpretation to the 
worda used, independently of the sex of the 


grantee, But the difficulty in this case is 


MUTYALA DORAYYA J. MARINA MANGcAMMA (MADR.) 


limited. 


158 J O 


not merely that three is no document to b® 
construed but that the circumstances are 
such that it would be scarcely correct to 
speak of any gift or disposition of property 
having been intended in favour of the lst 
defendant. 

The evidence shows that the lst defen- 
dant became a widow even while she 
was aged about 11 and that ever thereafter she 
had been living with her father. Tf, in 
those circumstances, ab atime when the 
father is dividing the family properly 
between his sons, he allots certain property 
to this widowed daughter of his who has 
been living with him for several years and 
does not think it necessary to embody 
the arrangement in her favour in any 
document, if seems to mê much more 
consistent with probabilities to assume that 
it was intended only as a provision for her 
maintenance. It is one thing to say that 
she is not legally entitled to maintenance 
though even on this point there are Cases in 
this Court justifying an alictment uf joint 
family property by a father in favour of 
his indigent daughter. But, apart frcm 
any legal liability, if the father and bis 
sons agree to make an allotment to the 
daughter in the circumstances of the kind 
above ‘stated, I am unable to hold that it 
could have been intended to be an absolute 
gift in her favour. In Ramaswami v. Papa- 
yya (1) while recognising that there is no 
presumption that a gift in favour of a 
Hindu daughter must be taken to be only 
of a limited interest, the learned Judges 
laid stress on the fact that the daughter 
‘here was under coverture and not a widow. 
In this case the Ist defendant had become 
a widow quite early in life, she had no 
children and the gift of an absolute estate 
to her would merely mean that after her 
death the property would devolve upon 
her husband's reversioner. On the other 
hand, if all that was intended was that 
she would have the use of the property 
during her life-time it will remain in the 
family itself after her death. I am unable 
to ignore these considerations, merely out 
of regard for the theory that every gift 
must be presumed to be an absolute gift 
independently of the sex of the grantee, 

It was argued before me on behalf of the 
respondents that the question is one of fact 
aud that I will not be justified in differing 
from the conclusion of the Courts below. 
T am unable to see how the question whe« 
ther in particular circumstances a person 
takes a Jimited estate or an absolute estate 
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can be said tobe a quéstion of fact. There 
is no doubt a statement inthe depositions of 
D, Ws. Nos. 2 and 3 that the share was given 
to the ist defendant to be enjoyed by her 
absolutely but the lower Appellate Court 
does not base its conclusion upon this 
statement in the oral evidence. That 
D: W.: No.2 knows next to nothing of the 
affairs of the family is clear from the fact 
that according to him Ist defendant's 
husband lived ten years after the marriage 
with the Ist defendant and that the Ist 
defendant attained age and lived with her 
husband for three years; a story which is 
opposed to the evidence of the lst defen- 
dant herself. 

In paragraph 13 of the lower Appellate 
Court’s judgment reference is made to 
some evidence led on behalf of the Ist 
defendant toshow that Subbayya utilised 
some properties of the Ist defendant's 
husband and that that was the reason why he 
gave these lands to the Ist defendant, 
Even if the story is held to be proved, I 
do not see that it bears very much on the 
question or the quantum of interest taken 
by the Ist defendant. As I pointed out 
already, Subbayya and his sons were under 
no kind of obligation to make any provision 
forthe lst defendant and if Subbayya had 
taken some monies belonging to the Ist 
defendant's husband, it may explain a 
life allotment quite as much as an absolute 
allotment. The District Munsif observes 
that the Ist defendant states in her evi- 
dence that the lands were given to her with 
absolute powers because her father acquired 
lands with the money brought by her 
husband. I regret to observe that for 
reasons best known to herself D. W. No. 3 
has carefully refrained from swearing to 
any such statement. In her chief examination 
she contents herself with a statement thai 
before her marriage, her father had no lands 
and says nothing more as to her father 
having taken any funds of her husband. 
In cross-examination she only adds that 
her husband had no land but only money. 
It is therefore incorrect to state that the 
defendant deposed that her father utilised 
any funds of her husband. Defendant 
Witness No. 1 takes care to say even in chief 
examination that he does not know under 
what conditions that share was given to 
Mangamma, though he asserts that Sub- 
bayya increased his property by the property 
of Mangama and hence gave hera share. 
The learned Subordinate Judge has not 
expressed himself very definitely as to how 
much of this kind of evidence he accepts. 
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The only two sentences relevant to this 
subject are: ‘the father would not have given 
a share equal to that of his sons if he had 
not got some property of the Ist defen- 
dant’s husband. The oral evidence shows 
that some property of the lst defendant's 
But ha 
bases his conclusion against tha plaintiffs’ 
case not upon this theory but upon the 
absence of a document at the time of the 
partition. Evenif I should understand the 
learned Subordinate Judge as being of 


opinion that Subbayya had the use ofsome 
funds of the Ist 
without any definite 
quantum thereof, I do not see that that 
throws much light upon the nature of the 


defendant’s husband, 
knowledge as to 


estate or interest intended to be taken by 


the Ist defendant. 


Under the Hindu Law, even the texts 
which recognise the giving ofa share to a 
daughter at the time of a partition only 
proceed on the footing that she takes 
a qualified interest therein and not an 
absolute interest. The fact that the father 
allotted to the lst defendant the same 
extent of land as he gave to the sons seems 
tome more in favour of the view that sha 
was taking the lands only for hər life than 
that she was intended to take them 
absolutely s3 as to divert tha line of 
inheritances altogether. 

I would, therefore, set aside the decree of 
the Courts belov and give a declaration 
that the gift deed dated February 12, 1933 
is not operative beyond the 1st defendant's 
life-time. In the view [ have taken, L do 
not propose to express any opinion as to 
how far the 3rd plaintiff who is not a 
member of the family will get any rights 
by virtue of this declaration, because I 
have found against the express arrange- 
ment put forward by the plaintiffs. Inthe 
circumstances of the case [ direct the 
parties to bear their own costs through- 
out. 

A. Decree set aside. 
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The principle governing the Court’s exercige of its 
discretion under O. XI, r. 21, Civil Procedure Code, is 
thatit is only when the default is wilful and asa last 
resort that the Court should dismiss the suit or strike 
out the defence, Haigh v. Haigh (I), and Allahabad 
Bank, Lid v. Ganpat Rat (2), referred to. 

Under O. VIJ, r. 10, Civil Procedure Code, the 
plaint should be returned, and the word “plaint” 
refers to the plaint which is the basis of the suit at 
the time itis returned. Whereobjecition is raised as 
to the jurisdiction of the Court to entertain the suit 
and the plaintiff applies for amendment but the Court 
finds it has no jurisdiction to entertain the suit, the 
Court should order the return ofthe original plaint 
7 the proper Uourb and not the plaint in the amended 

orm. < 

If a Court has jurisdiction, it ig impossible for it 
to act under O, VII, r. 10, forthe Court itself, if it 
has jurisdiction, is the Court in which the suit should 
be instituted. It istrue that in many cases the plaiz- 
tiff has the choice of forum, but once a plaintiff has 
selected to choose bis forum, he cannot change it at his 
own pleasure. Having selected the Court in which 
he propoees to file hia case, if that Court has juris- 
diction to deal with it, the case must remain there in 
the ordinary way. Where therefore the plaint shows 
that the Court in which it is filed has jurisdiction to 
deal withit, the plaintiff cannot be allowed to with- 
draw theplaint to be filed eleewhere. Mannusami 
Pillai v. Jogathambal (3), distinguished. 

F. C. A. against an order of the Assistant 
District Court, Tharraweddy, in Civil 


Regular Suit No. 7 of 1931. 


Mr. Beecheno, for the Appellants. 
Mr. K. C. Bose, for the Respondent. 
Judgment.—This is an appeal laid 
under O. XL, r. 1 (a) and (f), Civil Pio. 
cedure Code, by the defendants in Civil 
Suit No. 7 of 1934 of the Assistant District 
Court of Tharrawaddy against an order re- 
turning the plaint to the plaintiff under 
O. VII, r. 10, to be presented to the proper 
Court. The original plaint by which the 
suit was commenced was filed on March 17, 
1934. Init the defendants were described 
as follows: (1) V. R. A, R. M. Chettyar firm 
of Henzada by its managerin charge, Raman 
Chettyar at Henzada. (2) Muttayi Achi, 
widow cf Raman Cheltyar of Alagapuri, 
Ramnad District, as legal 1epresentative of 
Raman Chettyar. 
For the prcper appreciation of the facis 
of the case, it is necessary to bear in mind 
‘that there are three different men in the 
ease each known as Raman Chettyar. They 
are: (1) Raman Chettyar, the duly constitu- 
ted agent of C. T. A. C. T. Nachiappa 
Chettyar, the plaintiff: (2) Raman Chettyar, 
husband of Muttaya Achi and the sole pro- 
prietor of V. R. A. R. M. Ohettyar firm, who 
died on February 24,1934: and (3) Raman 
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Chettyar, who at the time of. the suit wad 
in charge of V. R. A. R. M. Chettyar Firm 
at Henzada, These three men will hereinafter 
be described as Raman No, 1. Raman No. 2 
and Raman No. 3, respectively. The suik 
was for recovery of a sum of money due | 
on a promissory note executed by Raman 

No. 2 in favour of C. T. A. C. T. Nachiappa 

Chettyar on February 12, 1931. The pros 

missory rote is on a printed form which 

bears at the top in large types ‘‘Alagapurl 

on Demand.” 

It was alleged inthe plaint that cn Fe- 
bruary 12, 1931, Raman No. 2 borrowed 
Rs. 10,000 from the plaintiff at Minhla Thar- 
rawaddy District, and executed the promis 
sory note at Minhla and this allegation con--. 
stituted the sole ground on which the plain- 
tiff claimed that the Assistant District Court: 
cf Tharrawaddy had jurisdiction to try the 
sult. A certain payment of interest and a. 
certain part payment of principal together- 
with relative endorsements, cn the back of 
the prcmissory note, alleged to have keen. 
made by Reman No. 2 are pleaded as the 
grounds of exemption from the law of Jimi-» 
taticn. Along wilh this plaint the plaintiff 
filed an application for attachment tefore 
judgment cf certain immcvable properties: 
in Henzada Township and the Court on 
March 21, 1934, ordered conditicrat attach- ` 
ment of the properties under O. XXXVII, 
r. ð (3). On May 4, Raman No. 3 and. 
Muttari Achi filed wrilten statements point-. 
ing out that lhe former had no legal status 
to represent V. R. A. R. M. firm and that. 
the deceased pioprietor’ had left a will. 
under which his entire estate including 
V. R. A. R.M. fim was vested in the execu- 
tors appointed under the will. Muttayi Achi. 
also averred that the promissory note had 
been cxecuted by her deceased husband | 
not at Minhla but at Rangoon and not for - 
ans sum borrowed on that day bul in re-. 
newal of an old promissory note on the agree- 
ment and uncerstanding that the money. 
uncer it was payable at Alagapurl; and. 
while admilting the alleged payment of 
interest and part payment of principal, she . 
denied that the endorsements relating to 
such payments on the back of the promis- 
sory nole were made by her deceased hus- 
band. She submitted that the Assistant 
District Court of Thawarraddy had no juris- 
diction to entertain the suit. 

On the filing of these written statements 
ihe Court adjourned the case to May 12, for 
the framing of issues. On May 12 the plain- 
tiff filed an application for leave to amend 
the plaint, The application was supported 
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hy an affidavit and accompanied by a copy 
of the proposed amended plaint. In the 
affidavit Raman No, 1 stated that he had 
been under the impression that the promis- 
Sory note was executed at Minhla, but as a 
result of inquiries which he made after the 
Written statements were filed he foand that 
the promissory note was executed at Ran- 
Boon, Nevertheless he asserted that the 
- Promissory note was delivered to the plain- 
tiff’s agent at Minhla and money was pay- 
able at Minhla. In the proposed amended 
plaint not only V. R. A. R. M. firm and 
Mattava Achi but also V, R. Sowrirajan and 
T. K. V. M, S. Karuppan Chettyar were set 
out as defendants, Muttaya Achi and the 
two last named persona being executors of 
the estate of Raman No. 2 under his will, 
and it was stated that the Assistant District 
Court of Tharrawaddy had jurisdiction as 
the promissory note was delivered at Minhla 
and the money was payable at Minhla. On 
the same day Raman No. 3 filed the ap- 
plication of ‘the defendants’ for leave to 
deliver interrogatories to the plaintiff and 
for directing the plaintiff to answer them by 
means of an affidavit, acopy ofthe inter- 
rogatories being annexed to the application. 
Therenpon the Court adjourned the case to 
May 22, for the plaintiff's answers to the 
interrogatories and for the filing by the de- 
fendants of objections, if any, to the applica- 
tion for amendment of the plaint. On 
May 22, the defendants filed their objec- 
lions to the application for amendment of 
the plaint stating inter alia “save except 
the addition of the executors as parties to 
the suit the respondents object to the pro- 
posed amendent of the plaint which has 
entirely changed the orginal cause of action. 
The plaintiff bas introduced absolutely 
different contradictory and new set of facts 
and set up an entirely new cause of action. 

The plaintiff without formally answering 
the interrogatories field an application stat- 
ing: (d) that the defendants have taken 
objection tothe jurisdiction of this Hon'ble 
Court to try this suit; (4) that in order to 
avoid further waste of time and expense the 
plaintiff for the purpose of this objection 
admits the assertion of the defendant that 
the promissory note was executed and 
delivered at Rangoon; (5) that the plaintiff 
desires to present the plaint in the High 
Court of Judicature at Rangoon within the 
jurisdiction of which the promissory note 
was admitted to have been executed and 
praying ihat the plaint ke returned to the 
plaintiff for presentation to a proper Court. 
To this application Raman No. 3 filed an 
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objection on behalf of the defendants. Ona 
of the grounds of objection was that since 
the plaintiff had wilfully failed or refused 
to comply with the Court's order directing 
him to answer the interrogatories on May 22, 
the plaintiff's suit was liable to be dismissed 
under O. XI, r. 21, Civil Procedure 
Code. 

Other grounds point out the inconsistent 
statements made on behalf of the plaintiff 
with reference to the place of execution 
and delivery of the promissory note and of 
the payment to be made thereunder, and 
the defendants submitted that no part of 
the cause of action was within the ordinary 
jurisdiction of the original civil jurisdiction 
of the High Court of Judicature as the 
promissory note stated that the amount was 
payable at Alagapuri, On these grounda 
the defendants prayed that the plaintiff's 
application of May 22, be rejected and that 
the plaintifi’s suit be dismissed under the 
provisions of O. XI, r. 21, Uivil Procedure 
Code. This objection was filed on May 26, 
along with a formal application praying for 
the dismissal of the plaintiff's suit with 
costs. With reference to this failure to 
give formal answers to the interrogatories 
the plaintiff explained thus, “(he defendant 
having raised the question of jurisdiction of 
this Hon'ble Court and the plaintiff having 
submitted that this Hon’ble Court for th3 
purpose of this suit may hold that this 
Court has no jurisdiction, the only thing left 
to the Court was to return the plaint for 
its presentation to the proper Court, thera 
was absolutely no necessity whatever t» 
answer these interrogatories as there was no 
case before the Court to be tried. 

This explanation found favour with ihe 
Assistant District Judge who by his order 
under appeal dismissed the defendants’ 
prayer for dismissal of the suit under 
O, XI, r. 21, and allowed the plaintiff's 
application for return of the plaint for 
presentation to the proper Court on June 14, 
1934. In the meantime the conditional 
attachment waS removed by an order of 
the Court, dated May 14, 1934, under which 
the plaintiff was to pay the defendants’ 
costs of the application for attachment 
before judgment, Advocate's fee being fixed 
at Rs. 100. In virtue of the order of June 
14, 1934, it appears that the plaintiff 
obtained not only the return of the plaint 
but also of the proposed amended piaint 
for the filing :f whieh leave had not been 
granted. On the criginal plaint the learned 
Assistant District Judge made the follow- 
ing endorsement, ‘ Plaint is returned to the 
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plaintifs agent to be filed in proper 
Court.” On June 18, the plaintiff obtained 
leave of the High Conrt under cl. 10 of the 
Letters Patent to institute the suit In the 
. Original Side of the High Court subject 
to objections, if any, which might there- 
after be raised on behalf of the defendants 
and Jodged the original plaint as well as 
the proposed amended plaint which had 
been returned by the Assistant District Court 
of Tharrawaddy together with the “plaint 
amended for the High Cour!” (Civil Regular 
No. 3220f 1934 ofthe Original Side of the 
High Court). In this last-mentioned plaint 
the plaintiff took the opportunity of chang- 
ing the agent through whom he sued. 

Now, the principle governing the Court's 
exercise of its discretion under O. XJ, r. 21, 
is that it is only when the default is wilful 
and as a last resort that the Court should 
dismiss the suit or strike out the defence, 
Haigh v. Haigh G) and Allahabad Bank, 
Ltd., v. Ganpat Fai (2). In the circum- 
stances of the caseit cannot be said that 
the plaintiff's omission ‘to answer to the 
interrogatories was either deliberate or 
wilful. The defendants having raised the 
question of jurisdiction of the Assistant 
District Court of Tharrawaddy the Court 
was bound to frame an issue wilh reference 
to itand try it before going into con- 
troversies inthe case touching the merits. 
One of the grounds on which the jurisdic- 
tion of the Assistant District Court of 
Tharrawaddy was challenged was that the 
promissory nole was executed at Rangoon 
andthe amount due thereon payable at 
Allagaputi. This contention first came to 
the notice of the plaintiff on May 4, and 
on May 12, when the case next came before 
the Court onihe dale fixed for the fram- 
ing ofissues, Theissues were not framed 
but the proceeding drifted into other 
channels, namely, the filing of an applica- 
tion by the plaintiff for leave to amend the 
plaint and the filing of an application 
by the defendant for an order directing the 
plaintiff to answer interrogatories. 

While the dispute as to the jurisdiction 
subsisted and while it wasthe first matter 
to be adjudicated upon, the questions set in 
the interrogatories which did not come 
within the scope of the points on which the 
plaint was sought to be amended were not 
of substantialimportance and when finally 
the plaintiff accepted the allegation that the 
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promissory note was executed in Rangoon 
and declined to press his allegation that it 
was delivered at Minhla and the amount 
due thereon payable at Minhla, the plaint- 
iff virtually accepted the defendants’ con- 
tention that the Assistant District Court of 
Tharrawaddy had no jurisdiction to 
entertain the suit. For these reasons we 
find it impossible to hold that the Assistant 
District Court of Tharrawaddy failed to: 
exercise its discretion under O. XI, r. 21, in 
a proper manner. The order for the return 
of the plaint has been assailed on the 
grounds: (1}that when the Court found 
after contest that it had no jurisdiction to 
entertain the suit, it should dismiss the suit, 
(2) that the Court failed to comply with the 
requirements of O. VII, r. 10 (2) and (3) that 
inasmuch as the original plaint and even 
the proposed amended plaint contain allega- 
tions which if true, give jurdisdiction to 
the Assistant District Court of Tharrawaddy, 
the Court had no power to order the return 
of the plaint underO. VII, r. 10 (1). 

Now, it seems that the Judge of the 
Tharrawaddy Court was clearly wrong in 
returning the plaint and the proposed 
amended plaint in the way in which he 
did. In tke fist place, the endorsement 
which he made under O. VII, r, 10 (2) is 
not correct. He merely endorsed on the 
original plaint, ‘“Plaint is returned to the 
plaintiffs agent to be filed in proper 
Court.” This did not comply with the 
provisions of O. VIT, r. 10 (2). This, however, 
is comparatively a venial defect. The 
first point to be considered is what ought 
the Court to have returned? Tke rule 
says the plaint should be returned, and the 
word “plaint? must refer to the plaint 
which is the basis of the suit at the time it 
isretuned. The return of the proposed 
amended plaint was manifestly incorrect. 
The plaint had never been amended, and 
its return had given the plaintiff an 
opportunity of what looks like sharp 
practice, in that he has filed this as an 
amended plaint on the Original Side of 
this Court, thereby giving the Original Side 
reason to suppose that amendment of the 
plaint had been allowed in the Thar- 
rawaddy Ovurt; whereas as a matter of 
fact, the plaint had not been amended and 
the effective plaint, right up to the end, 
ka, the original plaint filed on March 17, 
1934. 

The plaint originally filed showed thal 
the Tharrawaddy Court had jurisdiction; 
and if a Court has jurisdiction, 16 is 
impossible for itto act under O. YILr. 10. 
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lor the Court itself, if it has jurisdiction, 
is the Court in which the suit should be 
instituted. Itis true thabin many cases 
the plaintif has the choice of forum, but 
once a plaintiff has selected to choose his 
forum he cannot change it at his own 
p-easure. Having selected the Court in 
which he proposes to file his case, if that 
Court has jurisdiction to deal with it the 
case must remain there in the ordinary way 
if, therefore, the plaint shows that the 
Tharrawaddy Court has jurisdiction to 
deal with the case, the plaintiff cannot be 
allowed to withdraw the plaint to be filed 
elsewhere. 

[tis argued that Mannusami Pillai v. 
Jagathambal (3), is authority for holding 
that as soon as the Court is satisfied, from 
the pleadings and various applications made 
by the parties, that it had no jurisdiction 
to deal with the case, it was bound to 
allow the plaintiff to withdraw. The case 
referred to, however, deals with a suit in which 
the Court was incompetent todeal with the 
“ case, having nojurisdiction on account of the 
pecuniary limits to which it was subject. 
A plaint returned in this way would require 
no material amendment, save the valuation. 
It could be re presented to a Court having 
higher pecuniary jurisdiction, It would 
bear, if the lower Court acted properly, an 
endorsement by the lower Court showing Lhe 
reason for which it was returned, and that 
alone, together with the necessary addi- 
tional court-fee stamp, would be sufficient 
to enable itto be taken on the file of the 
Court which had pecuniary jurisdiction to 
deal with it. The only other alterations 
that would be required would beun- 
important ones with regard to the name 
of the Court and so on. In any case, 
however, the allegations with regard, to 
jurisdiction and soforth would show that 
the new Court had jurisdiction to deal with 
the case. The same principle isto be found 
in Ganesh Tavanappa v. Tatya Bharmappa 
(4). 

In the case wilh which we are now 
dealing, however, the allegations of fact in 
the plaint asit existed at the time it was 
returned showed that the Tharrawaddy 
Court had jurisdiction, and it is impossible 
to see how this plaint as if stood could be 
returned by the Tharrawaddy Court with 
the statement that it had no jurisdiction. 
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itself, i. e, & certain document filed in the 
case file and forming the basis of the suit. 
If the plaintiff wishes—as he appears to 
wish from his application dated June 9, 
1934—to alter his allegations of fact and to 
make other allegations showing that the 
Tharrawaddy Court has no jurisdiction he 
should ask for leave to file an amended 
plaint containing the allegations and showe 
ing that the Tharrawaddy Court has no 
jurisdiction. 

It is possible to foresee considerable 
difficulty for him if he chooses this course, 
in view ofthe affidavit solemnly affirmed 
by his agent on May 12, 1934, in which he 
states that his original impressions were not 
correct as after enquiries he found thatthe 
promissory note though signed in Rangoon 
was delivered to the plaintiff's agent at 
Minhla and that the money was payable 
there; but that seems to be what he wishes 
to do. It will be necessary for him to 
make an application and to geb permission 
from the Tharrawaddy Court for the 
amendment of his plaint on those lines. 
If he succeeds in getting that permission, 
and forthe present plaint is substituted, 
a plaint showing that tbe Tharrawaddy 
Court has no jurisdiction, then action ander 
O. Vil, r. 10, may properly be taken, but 
the learned Judge must comply with 
O. VII. r. (2). If he finds it impossible to 
frame a plaint which shows that the 
Tharrawaddy Court has no jurisdiction to 
deal with the case, then he will have to goto 
trialinthe Court which he chose for the 
filing of the suit, the defendant, of course, 
being at liberty to contest that the Court has 
no jurisdiction, 

Lor these reasons the trial Court's order 
of June 4, 1934, is set aside. The original 
plaint and the proposed amended plaint 
will be re-called by the Assistant District 
Court of Tharrawaddy and restored toits 
file aud the Court will have to proceed with 
the case on the lines Jaid down in this order. 
The order for costs passed on the same date 
may stand, and the respondent will have to 
pay the costs of the appellant in this Court, 
Advocate's fee (one Advocate only) five gold 
mohurs. 

N. Order accordingly. 
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ALLAHABAD HIGH COURT 
Civil Revision No. 701 of 1939 
May 2, 1935 
KENDALL, J. 
MAKUND RAM KATHOLIA—DE8EFENDANT 
—APPLICANT 


: VETSUS 
HARBANS LAL—PLAINTIFF AND ANOTHER 
; —DEFENDANTS— RESPONDENTS 

Civil Procedure Ccde (Act V of 1908), s. 152— 
Entry in decree made in party's application and 
after hearing objection of opposite party—Whetker 
can be corrected on application of opposite rarly 
behind back of applicant. 

Where the entry in the decree to which objection 
was made by the opposite party had been made 
deliberately by the Court on the application cf the 
applicant after due consideration of the circum- 
stances : 

Held, that it may have been right or it may have 
been wrong, but it was not an error that could be 
corrected by an order passed under s., 152, Civil 
Procedure Code, behind the back of ihe applicant 


Freut giving him en opportunity of being 
card, ‘ 
C. R. against an order of the Munsif, 


Moradabad, datedApril 10, 1934. 
Mr. M. L. Verma, fcr the Applicant. 


Order.—The facts out of which this ap- 
plication has arisen are as follows:—The 
plaintiff-oppcsite party brought a suit for 
sale cn foot of a mortgage. ‘The property 
mortgaged was alleged to be one-third of 
a house, but as that house had been sub- 
ject to partition, the mortgegee also prayed 
for a relief for a sum of Ks. 467 which 
had passed by sale of a decree inio the 
hands of the present applicant, who was not 
a memter ofthe family which owned the 
joint house which was subject to the mort- 
gage. According to the applicant, he was 
not anecessary party to the suitas he had 
nothing to do with the mortgaged property. 
The Court gave a decree against the defend- 
ants for sale of such of the property as was 
in their hands. The present applicant made 
an application for the amendment of the 
decree about two months later, claiming 
that he had nothing to do with the mort- 
gaged property and had merely obtained 
a decree for Rs. 467 against some of the 
members of the family. Tbe Court consi- 
dered the matter and passed an order, as 
the result of which, the amount of Rs, 467 
was excluded from the property against 
which the relief was given. About one 
and a half years later the decree-holder, the 
opposite party, made an application which 
virtually amounted to an application for a 
reversal of the order passed Lefore, namely 
that the sum of Rs. 467 should again be 
included in the property against which 
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relief was to be given by the decree. The 
Munsif, without issuing notice to the present 
applicant, and on the very next day passed 
an order purporting to be an order under 
s. 152, Civil Procedure Code, to the effect 
that the mistake in the decree was only 
clerical, and directed that it should be 
corrected. 

The present application is made on the 
ground that the correction now ordered 18 
not in conformity with the judgment of 
the Court, and that the applicant had had 
no notice of the opposite party’s applica- 
tion. ; 

The question of whether the decree as it 
now stands isin accordance with the judg- 
ment is not by any means a simple one. 
What is quite certain is that if there was 
a mistake in the decree as it stood before 
it was corrected on the application of the 
opposite party, the mistake was nob a 
clerical one. On the contrary, the entry 
in the decree to which objection was made 
by the opposite party had been made de- 
liberately by the Court cn the applica- , 
tion of the applicant after due considera- | 
tion of the circumstances. It may have 
been right or it may have been wrong, 
but ib was not an error that could be cor- 
rected by an order passed under s. 152, 
Civil Procedure Code and the applicant 
has therefore every reason to complain 
if the order was passed behind his back 
and without giving him an -opportunity of 
being heard. 

J, therefore, allow the application, set aside 
the order of the trial Court, dated April 10, 
1934, amendiug the decree, and direct that 
the matter be disposed of after the appli- . 
cant has been given an opportunity of 
being heard in opposition to the opposite 
party's application for amendment. 


D. Aprzlication allowed. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT i 
Criminal Revision Petition No. 366 of 
1934 
January 12, 1930 
MIDDLETON, J. Ce 
SURAJ BHAN AND ANOTHER---PEIITIONERS 
Versus 
EMPEROR—Obprr0s:Te Party ; 
Criminal Procedure Code (Act V of 1898), ss. 236, 
237, 238—Substantive offence and abeiment of it 
—Appellate or Revisional Court, whether can 
change conviction of substantive offence ,into one 
of ualetment—Penal Code (Act XLV of 1800), 38. ` 
324, 34, 114. 
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An Appellate or a Reyvisional Court is entitled 
upon factsto change a conviction of a silbitan- 
tive offence into a conviction of an abetment, 

Where it &ppeared that the facts proved 
ould? have sustained a charge under ss, 324, 3}; 
Penal Code, from the start: 

Held, thatthe conviction under ss, 324, 114 can 
be altered to one under ss. 324, 34,Penal Code. 

Cr, R. P. from sn order of the Sessions 
Judge, Derajat, dated October 10,1934. 

Messrs. Hukam Chand and Gurlal, for 
the Petitioners. 

Mr. Raja Singh, for the Grown, 


Ordeér.—Rupchand and his two sons, 


Surajbhan and Amritlal were jointly tried. 


in connection with an alleged attack upon 
their neighbour Naunitlal. The allegation 
was that they had assaulted his mother and 
that he had then gone to the Police Station 
to report the matter. On his return all 
three of them assaulted him in revenge for 


his having reported the earlier occurrence.” 


Surajbhan used a lor (sickle) with which he 
caused an incised wound of a simple nat- 
ure to his ear : Amritlal used a stick, whilst 
Rupchand held him. Surajbhan was con- 
victed under £. 324, Indian Penal Code, and 
sentenced to two years’ rigorous imprison- 
ment: Rupchand and Amritlal were con- 
vicled under s. 324 read with s. 114, Indian 
Penal Code, for abetment and were sen- 
tenced to six months and nine months’ 
rigorous imprisonment, respectively. On 
appeal before the Sessions Judge, Ruchand 
wag acquitted, as the Appellate Judge 
doubted his presence or participation: the 
convictions and sentences of the other two 
were upheld and they now come to this 
Court in revision. 

-Àt the preliminary hearing notice was is- 
sued tothe respondent in respect of one point, 
namely, whether conviction for abetment 
under s. 114 could be maintained, and if 
not, whether this Court in revision could 
alter the conviction of Amritlal into one 
under s. 324-34 or under s. 323, Indian 
Pencl Code, Counsel for the petitioners bas 
argued that there is no evidence showing 
actual abetment by Amritlal and this point 
has been conceded by the learned Govern- 
ment Advocate. Counsel for the petitioners 
has further urged that if Amritlal’s offence 
was merely one under s. 323, Indian Penal 
Code, he should now be acquitted as the 
parties did wish to compromise the case at 
the time of the trial, but were not allowed 
by the Court, and hence s. 323 being com- 
poundable, that wish to compromise should 
now be allowed. It is, however, argued for 
the Crown that Amritial's offence was one 
under s. 324 read with s, 34, Indian Penal 
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Code; which is not compoundable. Ja re- 
gard to facts, the Counsel for pétitioners 
relies on tha evidence of the mother o 
Naunitlal to the effect that Rupchand at- 
tacked Naunitlal in Company with Amritlal 
and subsequently called out to Surajbhan 
who joined in the attack, and itis argued 
that the two former could have no common 
intention with Surajbhan and could not 
know that he would bring a dangerous 
weapon with him. On the one hand, the 
presence of Rupchand has been doubted by 
the Appellate Judge and, therefore if 
follows that he disbelieved this evidence 
given by the mother of Naunitlat; on the 
other hand, the evidence of Naunit lal him- 
self and of all other eye-witnesses indicates 
thatthe attack was practically simultaneous 
and I find no reason to think that Amritlal 
was unaware that Surajbhan had a lor 
which would naturally be used during the 
assault, I, therefore, find that had he been 
so charged, Amritlal could and should havo 
been convicted under s. 321 read with s. 34, 
Indian Penal Code. 

The next point is a legal point, whether 
an Appellate or a Revisional Court can alter 
the conviction of an attempt to commit an 
offence into a conviclion of that offence 
itself. This action was actually taken by 
a Judge of the Punjab Chief Court in an 
appeal reported as Lalchand v. Ismpercr 
14 Ind. Oas, 64 (1), in which a conviction 
under s. 193 107 was allered into a convic- 
tion under s. 195 and the sentence was main- 
tained: There can be nodoabt as regards 
the reverse proposition that an Appellate 
or a Revisional Court is entitled upon facts 
to change a conviction of a substantive 
offence into a conviction of an abetment. 

This power is not conveyed by e. 238, 
Criminal Procedure Code, and is not based 
on the principal that an abetment is a 
minor offence forming part of the major or 
substantive offence, but it is conveyed by 
ss. 235 and 237, Criminal Prozedure Oode, 
and depends in every case upon the facis 
proved: vide Singaravelu Pillai v. Emperor 
11 Ind. Cas. 203 (2), Subbayya v. Emperor 
15 Ind. Gas. 83 (3), S. P. Ghosh v. emperor 
(1) and Kashinath Naick v. Queen-fvmpress 
5). In the present case I have already 
noted tbat the facts proved would have 
sustained a charge under s. 324-34, Indian 

(1) 14 Ind. Cas.601; 44P L R 1912; 17 PWR 1912 
Cr. i3 Cr. L J 292. 

(2) 14 Ind. Cas. 2(3; 13 Cr. L J 203, 

(1) 15 Ind, Cas. 85; 13 Cr, LJ 453. 

(4) 30 Ind. Cas. 721; AL R195 B39; 16 Or. L 


J 678; BLB R 274. 
5) 2: 3 2; 10 WN 631. 
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Penal Code, from the start and thi being 
so, I hold that there is no bar in the 
path of this Court preventing it from alter- 
ing the conviction to one under those sec- 
tions. Such conviction beihg tot coi- 
poundable, and the sentence awarded being 
suitable, there is no ground for interference 
except on the mere technical point of the 
alteration of the conviction. I direct that 
the c6nviction of Amfitlal undef s: 324-114, 
Indian Penal Code; be altéred to one under 
s. 524-34, Indian Penal Code, and that ths 
sentence passed upon him be maintained. 


In all other respects I dismiss the petition 
of both petitioners. 
IN. Order accordingly. 


ALLAHABAD HIGH COURT 

Second ivil Appeal No. 114 of 1933 
l April 5, 1985 

ALLSOP, J: 
BANDAN KURMI—PrAINTI#F— APPELLANT 
l VETSUS 
BINDRA KURMI AND OTHERS — 
DEFEN DANTS—RESPON DENTS 

Civil Procedure Code (Act V of 1808), O. ff, r. 2 
—Two unconnecied and separate buildings on land 
—Suit for removal of one and possession of land 
underneath, dismissed—Subsequent suit for demolition 
of another construction—Held not barrel either under 
Q. tI, r. 2 or by res judicalta—Res judicata. 

Where two separate and tinconnected buildings 
‘rere constructed on a land, and the suit by the plaiut- 
iff for demolition of one of them and for possession 
of land underneath it was dismissed ; 

Held, that asubsequent suit for demolition of the 
other construction was not barred either under O, 
if, r. 2, Givil Procedure Code, or by res judicata, 
Each construction gave rise toa separate cause of 
action and there was nothing to prevent the plaintiff 
from suing on acause of action in respect of one 
or more ofthe ccnstructions and leaving toa later 
suit any relief in respect of a cause of action arising 
out of ancther construction, 


S.C. A. from the decision of the First 
Additicnal Sub-Judge, Jaunpur, dated De- 
cember 8, 1932. 

Messrs. N. P. Asthana and Kedar Nath 
sinha, for the Appellant. 

Mr. M. Wali-ullah, for the Respondents, 

Judgment.— This appeal arises out of 
a suit for the removal of a kolhu or sugar 
mill from plot No. 354 and for possession 
of the land lying underneath it. There 
was also a prayer for a perpetual injunc- 
tion. Both the Courts below have held that 
the plaintiff isthe zamindar of the plot in 
suit. The trial Court gave him a decree. 
One of the defences was thai the kolhu had 
been in existence for more than 12 years. 
Both Courts below have found that it had 
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not beén in existenes for more than five 
or six years. Tho learned Judgé of thé 
lower appellate Court dismissed the sui 
on the application of the principles of Q. Ti, 
r: 2, Sch: I, Civil Ptocedure Code. 

In the year 1931 thé plaintiff instituted 
a suit No. 3 of that year, in which he aske 
for the removal of certain other construc- 
tions on plot No. 354. The learned Judge 
of thé lower Appellate Court has found that 
this kolku Was in existéncée at. the time 
when the suit of 1931 was institutéd and 
he has held that the plaintiff should have 
included the removal of the kolhu as one 
of the claims in thatsuit and as he did not 
do so he is barred now from claiming any 
relief in respect of it. I may say at once 
that the #éliefs which weié sought in the 
Suit No. 3 of 1981 as they appear ih the 

ecree which is on the record are not very 
artistically expressed. The plaintiff in that 
suit prayed that lie might be giveti posses- 
bion of plot No. 354 in which the cgonstrueé- 
tious complained of were standing and 
that he might get possession of the land 
lying underneath those constructions. He 
prayed that the constructions should be 
removed and that the land lying under- 
neath them should be restored tu its origi» 
nal conditicn, Ifthe relief can be constru- 
ed as implying aclaim to the possession 


-of the whole of plot No, 354, there is no 


doubt that the prinsiples of res judicata 
would apply. The suit at that time was 
dismissed and it woul! not be possible now 
for the plaintiff to claim possession of any 
part of plot No. 35t against the defend- 
ants. It seems toms however that the real 
Intention in the previous suit was to re- 
cover possession only of those parts of plot 
Nos. 354 which were covered by the con- 
structions and to obtain also a demolition 
of those constructions. A. claim to other 
parts of plot No. 354 would therefore not be 
barred by the principle of res judicata. I 
do not see how the rule in O. II, r. 2, Civil 
Procedure Code, can apply to this case, 
Each construction gave rise to a separate 
cause of action and there was nothing to 
prevent the plaintiff from suing on a cause 
of actionin respect of one or more of the 
constructions and leaving to a later suit any 
relief in respect of a cause of action arising 
out of another construction. 

It has been suggested that a case may 
arise where a trespasser builds a house and 
where the plaintiff comes in succession to 
obtain removal of a staircase and a room 
and so forth until by degrees he has the 
whole house removed. It is pointed out 
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that a procedure of this nature could not 
be tolerated. The reply to that is that E: 
house is one entity and that the cause of 
action arising from the construction of it 
would be one cause of action. There is, 
however, no reason for supposing that the 
kolhu which is in suit in the present case had 
any connection whatscever with the other 
constructions which were the cause of the 
suit of 1931. The mere fact that these con- 
structions were standing in one plot would 
not lead to the conclusion that they all 
gave rise to one cause of action, A plot 
might be of any size and it would be as 
reasonable to suggest that a zamindar in a 
village should be compelled, if he sued for 
the removal of one construction in one part 
of the abadi, to sue atthe same time for 
the removal of all other constructions which 
might amount to trespasses in other parte 
of the abadi. As there were separate causes 
of action, it was not incumbent upon the 
p:aintiff to sue in respect of the mill when 
he instituted the suit in respect of the other 
constructions in the year 1931, I hold, there- 
fore, ihat his suit was not barred either by 
the rule of res judicata or by any applica- 
tion of the principles set forthin O. II, 
r. 2, Civil Procedure Code. That being so, 
on the findings of the Court below the suit 
should have been decreed. I allow ihe 
appeal and setting aside the decree of the 
lower Appellate Court restore ihe decree of 
the tria] Court. The plaintifi-appellant 
will get his costs. I am asked to make it 
clear that the decree is in respect only of 
that part of plot No. 354 which lies under- 


neath the kolhu which is to be removed, 


Leave to appeal is refused, 
D. Appeal allowed. 


ALLAHABAD HIGH COURT 
Matrimonial Case No. 3 of 1935 
May 1, 1935 
BENNET, J. 
ADA ELIZABETH SMURTHWAITE— 
PETITIONER 
VETSUS 
JOHN WILLIAM SMURTHWAITE— 
RESPONDENT 
Indian and Coloinal Divorce Jurisdiction Act, 1996 
16 & 17 Geo, V, c. 40), s. 1, Proviso (a)—Court-fees 
-Court-fees applicable to petitions under Divorce 
ci—Whether applicable—Court Fees Act (VII of 
370), s. 2, Sch. If, Art. 20. 
The court-fee applicable to the Divorce Act cannot 
3 applied to a petition under the Indian and. 
‘Olonial Divorce Jurisdiction Act of 1926, Conse- 
18ntly, Art. 20, Sch. II, Court Fees Act does not 
aply to a petition under the Indian and Colonial, 
lyorce Jurisdiction Act, 
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Mr. T. A. Bradley, for the Petitioner. 

Order.—This is a reference by the 
Taxing Officer on the question of what is 
the proper court-fee for ihe petition for 
divorce under the Indian and Colonial 
Divorce Jurisdiction Act. of 1926. The 
Stamp Reporter reported that in such 
petitions a court-fee of Rs. 20 had always 
keen paid under Art. 20, Sch. H, Court 
Fees Act. Learned Counsel for the 
petitioner contended that the petition for 
divorce was not under the Indian Divorce 
Act and that Art. 20 only refers to a 
petition for divorce under the Indian 
Divorce Act, Learned Counsel contended 
that the proper court-fee was Rs. 2. The 
Indian and Colonial Divorce Jurisdiction 
Act is not merely an act conferring Juris- 
diction on this Court but the Act further 
gets out in s. 1, proviso (a) that the 
decree shall be granted only on grounds 
according to the law for the time being 
in force in England. The Court therefore 
in hearing this petition does not apply 
the Indian Divorce Act and therefore the 
court-fee applicable to the Indian Divorce 
Act cannot te applied to a petition 
neder the Indian and Colonial Divorce 
Jurisdiction Act of 1926. For these reasons 
I consider that the report of the Stamp 
Reporter is incorrect. I hold that the 
proper court-fee of Rs. 2 has been paid 
in this case and iherefore the petition 
should proceed. I do not thick that a 
notice should issue to ihe Government 
Advocate, 

D. Reference answered. 

> 





PATNA HIGH COURT 
Appéal from Appellate Decree No. 747 
of 1931 
August 16, 1935 
Faz ALI AND LUBY, JJ. __ 
AMARENDRA KRISHNA GHOSH— 
PLAINTIFF —APPELLANT 
versus 
LAHABAT MAHTON AND ofgseErs 
— DEFENDANTS— RESPONDENTS 
Landlord and tenant~Service tenure—Service na 
longer required—Tenants, if liable to be ejected—~ 


Landlord making performance of service impossible 
—Whether can claim that land be assessed with 


“rent, 
Where the grant Issubject tothe burden of a 


‘service, the tenants are not liable to be ejected 
merely because the alleged service is no longer 
being rendered. Ifa grantor releases the services, or 
a portion ofthe services, upon which lands are 
held, the tenant may hold the land free of services ; 
but the landlord cannot put an end to the tenure 
and resume the land, Baboo Kooldeep Narain Singh 
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v. Mahadeo Singh \2), relied on, Keval Kuber v. 
The Talukdar Settlement Oficer (3), referred to. 
Where in such a case, the service being the re- 
pairing of a bundh, the landlord has made the per- 
formance of the service impossible. by converting 
the jand into agricultural Jands he cannot turn 
round and claim that the land be assessed with 
rent. Mahadeo Lalv. Kalanand Singh (4), relied 


-OD : 

A. from the decision of the Additional 
District Judge of Manbhum, dated Jan- 
uary 19,1931, reversing that of the Subor- 
case Judge of Purulia, dated January 31, 
1930. 


Messrs. A. B. Mukherjee, B. N. Mitter and 
S. N. Banerjee, for the Appellant, 

Mr. R. S. Chatterji, for the Respondents. 

Fazi Ali, J.—The arguments in this 
appeal were confined to some 56 bighas 
of land known as nakhu-rekh which are set 
“put in Seh, Iof the plaint and which 
are situated 1D certain matzas 


which are admittedly within the paini estate- 


of the plaintiff. The plaintiff brought the 
suit, out of which this appeal has arisen, 


for khas pcssession of these lands on the. 


allegation that they were held in service 


tenure by the ancestors of the defendants. 


and that astheservice which the defendants 
and their ancestors were liable to render was 
no longer rendered, the defendants were 
not entitled to continue in possession of 
those lands. It may be stated here that 
the plaintiff's case was that the defend- 
ants held the lands on the condition that 
they would continue to repair a bundh in 
the village known as Dewan Bundh and 
that they had ceased to repair this bundh 
many years ago, 

The main plea of the defendants in the 
suit was that the lands were their ances- 
tral rent-free jalsasan lands; and in sup- 
port of this plea they relied mainly upon 
the Record of Rights which was prepared 
sometime in the year 1922. 

The trial Court did not give the plaintiff 
a decree for khas possession but held that 
the lands in question were liable to be as- 
sessed with rent. 

The learned Additional District Judge 
on appeal dismissed the suit in its entirety. 
He held that the plaintiff was not entitled 
to get khas possession of the disputed land 
because in the first place the entry in the 
Record of Rights had not been shown to 
be wrong, and secondly, 
that the lands in .dispute were held on the 
terms stated by the plaintiff, the suit had 
been brought more than 12 years after the 
plaintifs right to sue for khas possession 
had accrued. As to the claim that the lands 
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were liable to be assessed with rent the 


learned Judge observed as follows :— 

“The suit has not been brought with sucha 
prayer and the defendants have not contested it, 
with respect tothat. I donot know what defence 
the defendants may put forward if sucha prayer 
be made. J, therefore, think that I cannot allow euch 


a declaration in this suit”. 

It may ke stated here that one of the 
questions of fact on which the parties were 
not agreed was whether the Dewan Bundh 
belonged to the defendants or to the 
plaintiff and his tenants. The learned 
District Judge has come to the conclusion 
that it belonged to the defedants’ ancestors. 
It has also been found by both ihe Courts 
below that the bed of the tank silted up 
many years ago and was settled by the 
plaintiff with certain tenants. Upon this 
finding it has been urged on behalf of the 
defendants that even if the defendants held 
the disputed land on condition of repair- 
ing the Dewan Bundb, the performance of 
ihat condition has been made impcssible 
by the act of the plaintiff in converting 
the bed of the tank into agricultural lancs 
and settling them with the tenants. | 

Ib was argued on behalf of the plaintiff- 
appellant inthis Court that the learned 
Additional District Judge has not been 
quite consistent in his findings, and it was 
pointed out that while oa the one hand, 
he has found that the entry in the Record 
of Rights hss not been rebutted, he has, 
on the other hand, held that the disputed 
lands were held “with a conditionor an 
obligation tokeep the Dewan Bundh in 
repair”. Tt appears to me, however, that 
what the learned Judge meant was to draw 
a distinction between the grant ofa 
service tenure which was liable to be 
determined by the grantor or his successor- 
in-interest at his will and a grant of land 
in perpetuity with a special kind of service 
annexed to the grant. The learned Advocate 
for the appellant has in arguing this case 
referred to the illuminating judgment ol 
of the Calcutta igh Oourt in the case oj 
Radha Pershad Singh v. Budhu Dushad (1, 
in which reference has heen made tc 
various kinds of service tenures, It is 
stated that a grant may be made eithe 
for the purpose of some service of a public 
nature or for service private or personal ti 
the grantor, and a distinction is also draw 
between the grantof an estate burdenec 
with certain services and that of an office, 
the performance of whose duties is re 
munerated by the use of certain lands 
The question to be determined in this case 


(1) 22 O 998, 
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is as tothe nature of the defendant's impossible by converting the tank 
tenure. As I construe the judgment of into agricultural lands, In my opinion, 


the learned District Judge it appears to 
me that in his opinion the disputed lands 
had been granted in perpetuity, but the 
grant was subject to the burden ofa 
service, namely, the repairing of the Dewan 
Bundh. Such a conclusion being possible 
from the documents which the learned 
Additional District Judge had before him, 
I see no reason to disturb his decision in 
Becond appeal. 

The next question which arises 18 whether 
the defendants are liable to be ejected 
merely because the alleged service is no 
longer being rendered. In my judgment 
the answer to this question may be furni- 
shed in the language of Sir Barnes Peacock 
who while dealing with the identical 
point in Baboo Kooldeep Narain Singh v. 
Mahadeo Singh (2)—See also Keval Kuber 
v. The Talukdar Settlement Oficer | (3), 


observed; — 
“I must say that ihia is the first time I have 


ever heard suck a contention as that a landlord can 
dispense with the services upon which lands are 
held whenever he pleases and take beck the estate. 
lt is not because the services are released or dispensed 
with, or become unnecessary thatthe estate can be 
resumed, Jf a grantor release the services, or 
a portion of the services, upon which lands are 
holden, the tenant may hold the land free of 
services; but the landlord cannot put an end to tke 
tenure and resume the land”. 

Besides, the Jearned Advocate for the 
appellant concedes that an occupancy 
aight may be acquired even in service 
lands and the learned Additional District 
Judge has clearly found that the Record of 
Rights which describe these lands as jalsasan 
lands of the defendants and non-resumable 
bas not been rebutted. ; 

The next question which has to be con- 
idered is whether the lands in dispute are 
Hable to be assessed with rent. A similar 
juestion arose in the case of Mahadeo Lal 
ooo Singh (4) and Sir 

ookerjee answered it in these words :— 

“In the case before us, ihe grant is clearly one 
ubject to a burden of service. The representative 
f the grantor has of his own accord dispensed with 
16 performance of service. He cannot now turn 
mnd and claim that the land be assessed with rent”. 


| The only difference between the present 
ase and the case which was before the 
jalcutta High is that while in the latter 
ase the landlord had of his own accord 
ispensed with the performance of the 
ervice, in the present case he had 
dade the performance of the service 


{23 6 W R199, 
3) 1 B 586, 
(4) 19 O Ld 241; 20 Ind, Cas, 69, 


Ashutosh . 


however, this distinction is not material 
and the two cases are governed by the 
same principle. However that may be, as 
the learned District Judge has pointed out, 
the lands cannot be declared to be liable 
to be assessed with rent as no such prayer 
was madein the plaint. In fact it ap- 
pears from several documents which were 
prcduced in this. case that the defendants 
have all along contended that the lands 
in dispute cannot be assessed with rent. 

Mr. A. B. Mukherjee who appeared on 
behalf of the appellant asked usto allow 
him to amend the plaint by including a 
prayer as to assessment of rent, but we 
think that the prayer should not be granted 
at this stage. 

In my opinion, therefore, the appeal fails 
and must be dismissed with costs. 

Luby, J.—I agree. 

N. Appeal dismissed. 





ALLAHABAD HIGH COURT _ 

Civil Revision Application No. 635 of 1934 

April 17, 1935 
BENNET, J. 
MAHABIR PRASAD~—Dgrrenpsnr-~ 
APPLIOANT 
versus 
RAGHUNANDAN LAL—Jvs@MEntT-DEBTOR 
— OPPOSITE Party 

Civil Procedure Code (Act V of 1908), s. 60 (1) (b) 
—" Artisan” — Meaning of—Utensils of sweetmeat 
vendor for preparing sweets — Whether exempt from 
attachment, : 

An artisanis not merely a person who is engaged 
in mechanical employment but a pétéon who works 
in the production of some commodity and whatever 
he uses for the production of the commcdity may 
be considered as his tools. Oonsequently, the utensils 
used by sweetmeat vendor for preparing sweets are 
tools even if he is employed by another to make 
sweets. 

| Case-law referred to.| 

Q. R. App. against the order of the 
Judge, Small Cause Court, Cawnpore, dated 
September 15, 1934. 

Mr. S. N. Verma, for the Applicant. 


Order.—This is an application in re- 
vision by a person who calls himeelf ag. 
defendant. This, however, is admittedly a 
mistake for “decree-holder.” The decree- 
holder attached certain utensils belonging 
to the judgment-debtor and the judgment- 
debtor objected that these were exempt 
under s.60 (1) (b) as the tools of an artisan. 
The lower Court allowed the objection on- 
the ground that a sweetmeat vendor was an 
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artisan when he prepared the sweetmeats 
himself personally. I understand this find: 
ing means that these utensils are used by 
the judgment-debtor for preparing sweets. 
There is, therefore, no question of an 
abandonment by the judgment-debtor of 
his occupation, Learned Counsel relied 
merely on the statement that he was now 
employed in service at a shop and formerly 
had been a shop-keeper. He is apparently 
employed for the purpose of making sweets. 
The next argument was that such a person 
would not be an artisan and learned 
Counsel relied on a ruling in Emperor v. 
Haji Sheikh Mahomed Shustari (1). That 
ruling laid down that certain persons who 
were engaged in driving engines were 
artisans for the purpose of the Indian 
Emigration Act, The ruling has no bearing 
whatever on the present case, . There are 
two rulings which are similar, one quoted 
by thelower Court, Bindeshri v. Banshi Lal 
(2) in which if was held that the utensils 
of a Soap-maker are exempt as being the 
tools of an artisan. Similarlyin Laxman 
Mahsu v. Narhari Dadasa (3), it has been 
held that articles for making jaggery sugar 
are exempted. I consider that an artisan 
is not merely a person who is engaged in 
mechanical employment but a person who 
works inthe production of some commodity 
and that whatever he uses for the produc- 

tion of the commodity may be considered 
as histoole. For these reasons, I consider 
the lower Court was correct and I dismiss 
this application with costs, 

D. Application dismissed. 

(1) 32 B 10; 7 Or, L J 238; 9 Bom. L R 1059. 

(2) 54 A 399; 136 Ind. Cas, 280; A I R 193? All, 344; 


Ind. Rul. (1932) All, 168, 
(3) 81 Ind. Cas. 679; A I R 1924 Bom, 294, 


MADRAS HIGH COURT 
Civil Revision Petitions Nos. 1531 of 1931 
and 1515 of 1932 





ab 
Civil Miscellaneous Petition No. 5311 
of 1942 
March 13,1935 
Strong, J. 
VENKATANARAYANA AYYAR 
—PLAINTIFF—PETITIONER 
a: TETSUS 
RAMACHANDRA AYYAR (DzOoBASED) 
AND OTHERS—-DEFENDANTS— RESPONDENTS 
Certiorari— Conditions for issue of writ—Madras 
Hereditary Village Officers Act (III of 1895), ss, 3, 
5, 10—Construction of s. 10—Appointment of minors 
—Duty of Board —Decision of Board—Interference— 
High Court's powers of revision. 
The High Court has no revisional powers over the 
Board of Revenue when the Board actsin pursuance 
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of the powers given to it by the Madras MHereditard 
Village Officers Act asthe High Court's jurisdiction 
to do so is expressly excluded by s. 3 of the latte? 
Act. Kumaraswamt Mudali v. Muniraina Mudali 
(1), and Inre Chinnayya Gounden (2), followed Muni 
swami Chetty v. The Board of Revenue, Land Revenue 
and Settlement, Madras and Collector of Chittoor (3) 
explained. 

Awrit of certiorari will only issue where it is 
shown thatthe Court whose order is sought to be 
made the subject of the writ has acted either without 
jurisdiction or in excess of it, A writ will not - be 
issued merely because its decision i8 erroruecus. 

Obiter.—Oa the true construction ofs.10 of the 
Madras Hereditary Village Officers Act where one 
minor dies and another minor is the next in succes- 
sion, the appropriate authority should, as directed by 
sub s. 5, go back to sub-s.3 and having gone back tc 
sub-s, 3 should again come to sub-s. 5 and register 
tbat minor as the heir and appoint anadult to 
discharge the duties of the offize, 

O. R, Ps. under s. 115 of Act V of 1908 
praying tha High Court to revise the 
decree of the Court of the Collector of 
North Arcot, dated June 7, 1931, and 
passed in Suit Appeal No. dof 1931 (R.S. 
No. Gof 1920, on the file of the Court of 
the Revenue Divisional Officer. Tiruvan- 
namalai). ; 

Messrs. A. C. Sampath Ayyangar, for tha 
Appellant. 

Messrs. M. S. Venkatrama Ayyar and 
R. Kuppuswami for the Respondents. 

Judgment.—Two revision patitions and 
one C. R. P. are before me. Asto0. R.P. 
Ne. 1511, which is a petition asking for a 
revision of the order made by the Col- 
lector in this matter, it is nob pressed, 
Civil Revision Petition No. 1515 of 1932 i3 
a petition asking for a revision of the 
order passed by the Board of Revenue 
No, 5602 of October 15, 1931, which is in 
“The Board sees 
no reason to interfere on behalf of the 
appellant. The appealis dismissed”. That 
appeal was taken before the Board of 
Revenue from the decision of the Collector 
passed on June 7, 193], which order was 
in turn passed on appeal against the 


‘decision of the Revenue Divisional Officer, 


dated January 5, 1931. The O. M. P. 
No, 5311 is for the issue of a writ of 
certiorari to the Board of Revenue for 
the purpose of bringing up the order 
passed in appeal as above stated and for 
the said order to be quashed. 

The respondent raises a preliminary 
objection founded upon a decision of a 
Bench of this High Court reported in 
Kumaraswami Mudalt v. Muniratna Mudali 
(1), which in turn follows a decision of Bench 

(1) 55 M 942; 68 M LJ 282; 133 Ind. Cas, 390; (1932) 


M W N 524; Ind. Rul. (1932) Mad, 539, 36 L W 122; 
AIR 1932 Mad, 529, 
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reported in In re Chinnayya Gounden (2), 
90 Mad. [Kumaraswami Mudali v. 
Muniratna Mudali (1), decides that 
the High Court. has no revisional powers 
over the Board of Revenue when the 
Board of Revenue acts in pursuance of 
the powers given it by the Madras 
Hereditary Village Officers Act in respect 
of a claim to one of the offices under 
8.23 of the Act, the High Court's jurisdic- 
tion to do so being expressly excluded 
by s. 21 of the Act. It is said that there 
is doubt thrown upon this decision in 
Muniswami Chetty v. The Board of Revenue, 
Land Revenue and Settlement, Madras and 
Collector of Chittoor (3), but in my opinion 
the observations there are far too general 
to justify me in thinking that any doubt 
is expressed on In re Chinnayya Gounder 
(2). Kumaraswami Mudali v. Muniratna 
Mudah (|), had not on that day been 
reported. In Muniswami Chetty v. The 
Board of Revenue, Land Revenue and 
Settlement, Madras and Collector of Chit- 
toor (3), what the learned Judge at p. 487* 
is considering is whether a Collector and 
not the Board of Revenue is a Court 
or not a Court. The point, however, now 
under discussion does not in my opinion, 
turn upon whether the tribunal is a 
Court or not, but upon whether it is a 
Court subordinate to the High Court for 
the particular matter entrusted to it by 
a particular Act. That matter has been 
fully considered in the two Bench decisions 
that I have cited which are not only 
binding on me but with which I respect- 
fully agree. That disposes of the revisional 
powers. [t leaves outstanding the ques- 
tion whether the writ of certiorari should 
issue. Asto that, the learned Chief Justice 
in the case reported in Kumaraswami 
Mudali v. Muniratna Mudali (1), (supra) 
did not refuse the writ because the Board 
of Revenue for this purpose, was not a 
Court, nor did he refuse the writ because 
it was not a Court subordinate to the 
High Court, but the reason for refusing 
the writ is to be found in the sentence 
printed in Kumaraswami Mudali v. 
Muniratna Mudali (1): 

“with regard to the issue of a writ of certiorari it has 
been laid down by this Court following the decisions 


of the English Courts that a writ or certiorari will 
only issue where itis shown that the Court whose 


(2) 41 M LJ 577; €6 Ind. Cas. 566; A I R 1922 Mad 
337; 14 L W 548; (1921) M W N 757. 

(3) 6: M L J 479; 135 Ind, Cas.705; A I R 1932 
Mad 33; (i931) M W N 798; 31L W 448; Ind. Rul, 
(1932) Mad 193: 55 M 137. 
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order is sought to be made the subject of thə 
writ has acted either without jurisdiction or in 
excess of it”, 

‘Now it is said here that the Board has 
failed to exercise ths jurisdiction and 
reliance is placed upon a case reported 
In Zamindarini of Mandasa v. Ryots of 
Mandasa Zamindarini (4), Ramesam, J. 
there gajs, 

“If the question arose as to whether certain lands 
are pannat, the fact must be found whether they 
are so or not and if they are found to be pannai 
they ought to be excluded from the record of 
rights. Failure to enquire into this question is 
failure to exercise jurisdiction vested under Ohap. 
XI, which justifies the issue of a writ according 
t2 all the English cases". 


1 apprehend that the learned Judge is 
there saying that the failure to exercise 
the jurisdiction justified the issue of a 
writ and not that a failure to enquire 
into a question of fact is a failure to 
exercise the jurisdiction. I will assume 
out of respect for my learned brother 
without expressing any conclusion on it 
myself that failure so to enquire would 
be failure to exercise the jurisdiction. It 
is said that there has been a failure to 
inquire in this case. The contest centred 
round the meaning ofs.10 of the Madras 
Hereditary Village Officers Act. That 
Act was amended by an Act passed in 
1930, and the contest before the Collector, 
and the Revenue Divisional Officer, seems 
to have raged not so much round the 
meaning of s. 10 but round the question 
of whether the Act of 1930 is an amend- 
ing or a declaratory Act. For it is said 
that if if is a declaratory Act it is as 
though the old Act, the true meaning of 
which is declared, had always read as it 
now reads since the amendment and 
consequently the Declaratory Act has 
retrospective effect. If on the other hand 
it is an amending Act, it hag no retrospec- 
tive effect and the old s. 10 carries the 
meaning that before the Act of 1930, it 
was commonly thought to carry. The 
dispute raged round that point and it is 
said that both the lower Courts failed to 
consider the construction of s. 10 as it was. 
Even assuming that the Madras Village 
Officers Amending Act of 1930, was an 
amending and nota Declaratory Act, so 
that s. 10 of the Madras Hereditary Village 
Officers Act stood as it always stood, 
still, it is urged if thats, 10 is properly 
construed the plaintif ig entitled to 
succeed. I have heard a very ingenious 


(4) 56 M 579 at p, 601: 148 Ind. Oas. 698; (1933) M. 
WN79?; 388 L W 353; 65M LJ 423: 6 R M5L4° 
A I R1934 Mad 231, 
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argument on the tiue construction of s. 10, 
concerning which section there was cnly 
one point of contact that I could discern 
between the plaintiff and the defendant 
and that was that it is badly drafted, 
I must say that I think there is a great 
deal to be said for the plaintiff's argument 
that, on the true construction of s. 10, 
when one minor dies and another minor 
is the next in succession the appropriate 
authority should as directed by sub-s. 5, 
go back tosub-s. 3 and having gone back 
to sub-s.3, then, a minor being in gues- 
tion should go again to sub-s. 5, register 
that minor as the heir, and appoint an 
adult to discharge the duties of the 
office. That would be sufficient, if that 
18 a correct construction of this section, 
to enable the plaintiff to succeed. It is 
not the construction that has hitherto 
been favoured and it is to avoid the 
doubt raised by this section, probably, 
that the Act of 1930, was passed. I am 
not, however, concerned at all with the 
merits of this case. I am merely concerned 
to see whether within the words used by 
Ramesam, J., there has been such failure 
to enquire into the question as amounts 
to a refusal io exercise jurisdiction. It is 
said that as the first Court that heard 
the matter concentrated on the question 
whether the Act of 1930, was a declaratory 
or amending Act and the Court that heard 
the appeal from the first Court also con- 
centrated on that question, therefore, it 
must be assumed that the Board of Revenue 
concentrated on that question to the 
exclusion of the consideration of the true 
meaning of 5.10. Then it is said their 
failure to construe s. 10 is a refusal to 
exercise jurisdiction vested in them. I 
assume that for the purpose of what I 
am going to say that the above argument 
is sound. Accepting it as correct, I have 
not got anything ,on the record to show 
that the Board of Revenue refused to 
consider s. 10 or any other section. All 
that I have before me is that “The Board 
sees no reason to interfere on behalf of 
the appellant”, I must assume that the 
Board of Revenue does its work properly 
in accordance with law unless there js 
something to show that it has done other- 
wise. Looking as I do at the judgment 
appealed against, I see stress is laid 
upon the amending Act of 1930 but the 
question is also raised as to the inter- 
pretation of s.10. The Board of Revenue 
must be presumed to’ have ead s. 10. 
My present impression is that the Board 
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of Revenue has arrived at a conclusion 
on the true interpretation of s. 10 different 
from what I have arrived at. That, how- 


„ever, is not what I have to consider. I 


have to consider whether the tribunal 
has exceeded its jurisdiction or refused 
to exercise the jurisdiction vested in ib. 
In my cpinion it has done neither of these 
two things. I have no reason to think 
that it did not bear in mind all the relevant 
things that it ought to have borne in 
mind. It clearly entertained this appeal 
and it clearly was authorised by the 
statute to entertain the appeal. I, there- 
fore, uphold the preliminary objection which 
would make it undesirable for me to go 
into the merits of the case beyond indicat- 
ing my view that it is possible that on 
a true construction of s. 10 the effect of 
that section is as I have above indicated. 
I only consider it proper to express my’ 


‘opinion to that extent because of course 


if [had not entertained a doubt as to the 
accuracy of the conclusion arrived at, I 
should have refused to isssue the writ of 
certiorari, in my discretion, on the ground 
that no error had occurred. 

I wish to add that it does not follow 
from the decision of the Board of Revenue 
in my opinion—I say nothing as to 16 one | 
way or the other—-that the office has been 
taken permanently away from the family 
that formerly had it. That point can be 
disposed of when it arises. 

The O. R. Ps. andthe O. M. P. 
missed with costs one set. 


are dis- 


A. Petition dismissed. . 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1300 of 1934 
March 26, 1934 
BENNET AND ALLSOP, JJ. 

B. ROSHAN LAL GOSWALA— 

PLAINTIEF—APPELLANT 


versus 
DISTRICT BOARD, ALIGARH 
AND ANOTHER -— DEFENDANTS— 


RESPONDENTS 
Masterand servant—Termination of service without 


‘assigning cause—“Office held at pleasure’ and “during 


good behaviour “` — Distinction — Servants of Crown 
and public servants— Whether liable to be dismissed 
without cause— District Board servants, whether hold 
ofice ‘during pleasure’—District Board, whether can 
be sued for wrongful dismissal— Specifice Relief Act 
(I of 1877), s. 42— Resolution of District Board dig- 
missing servant—Suit for declaration that resolution 
is null and void—Whether can be maintained—U. P. 
District Boards Act (X of 1922), ss. 70, 71, 65—“Whole 
time officer”, meaning of—Resolution appointing 
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secretary—Whether dispenses with contract in writing. 
Right to terminate service of a servant by mere 
notice without assigning cause is a general right 
existiug im a master under the law of master and 
Servant, and in a case based on contract, the servant 
would have to show thatthe contract contained a 
term by which the master gave up such aright, [p. 
628, col. 1.] 
All offices are held either “at pleasure” or ‘ during 
good behaviour". Where an office is held at pleasure, 
the holder ‘thereof is Subject to dismissal 
at any time without any cause being assigned. No 
notice or framing of any charge is necessary; and the 
holder 18 removable at the sole discretion of the 
appointing authority. Where however an office is 
held during good behaviour, the holder thereof is 
appointed to all intents and purposes for life and has 
what is called a free-hold office, for his life. He can 
be removed from office only for want of good behavi- 
our, In this case, notice of dismissal should 
be given and a charge framed and proved, 
[p. 629, cols. 1 & 2] 
Except where it is otherwise provided by statute 
all public officers and servants of the Crown hold 
their appointments at the pleasure of the Grown; and 
speaking generally, they are subject to dismissal at 
any time without cause assigned; and an action for 
wrongful dismissal will not be entertained by a Court 
of law. [p. 629, col. 2.] 

A District Board servant is under the general dis- 
ability of other public servants in that he holds his 
office “during pleasure” and he cannot sue the 
District Board or the Secretary of State in a Court of 
law for wrongful dismissal; nor can he sue fora 
declaration that a resolution removing him is null and 
void as such a declaration would not come under s. 42, 
Specific Relief Act. [p. 634, co]. 2.] 

The meaning of “whole time officer” isone who 
gives all his time to the service of the board, and an 
officer who does 80 would be a whole time officer even 
though part of his time was spent in doing the work 
of Secretary and part in doing the work of Engineer. 
[po 628 cols 1 & 2] 

A mere resolution of the Board appointing a Secre- 
tary though it isin writing and signed by the Chair- 
man andby the Secretary—apparently an acting 
Secretary—would not amount to a contract; because 
the conditions of service would not ba set out in the 
resolution, and because the U. P. District Boards Act 
draws a distinction between resolutions and contract. 

Therefore a resolution dces not dispense with the 
necessity of a contract in writing under s, 65 U. P. 
Boards Act, without which a Board is not 
boundin law. Radha Krishna Dasv. Municipal 
Board of Benares (1), relied on. [p. 628, col, 1.) 

S.C. A. from a decision of the District 
Judge, Aligarh, dated April 20, 1934. 

Mr. Kamta Prasad, for the Appellant. 


Bennet, J.—This isa second appeal by a 
plaintiff whose suit has been dismissed by 
the lower Appellate Court. The plaintiff 
was employed as Secretary of the defendant 
District Board, and he claims fora decla- 
ration that the resolution of October 16, 
1932, is void and that he has been wrongfully 
dismissed and that he is entitled to damages 
for wrongful dismissal, and he claims a 
large sum as damages made up of salary 
and leave allowances, etc., which he would 
have received. The lower Court finds that 
after his services were termjnated by a 
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resolution of the Board abolishing the post 
of Secretary and the post of Engineer and 
creating a combined post of Secretary- 
‘Engineer, he received four months’ pay. The 
first question which arises is whether the 
appellant has any right of suit. As an 
abstract proposition of law, such a right 
might arise in one of two ways; either by 
contract between the parties fixing the 
terms of service of the plaintiff or by statute 
fixing the terms of service of the plaintiff 
and giving the plaintiffa right to sue, The 
relief of damages claimed appears to be 4 
claim under s. 73, Contract Act, compensa- 
tion for loss or damage caused by a 
breach of contract. The relations between 
the parties are those arising from the 
contract to serve the District Board for the 
payment of a monthly salary. Now in the 
different Acts in [ndia for local bodies, there 
are provisions for the manner in_ which 
contracts must be made. For District 
Boards in the United Provinces it is pro- 
vided in the U. P, District Boards Act, Act 
22,s. 65: 
on = contract made by or on behalf of a 
Board whereof the value or the amount exceeds 
Rs. 100 shall bein writing. (2) Every such contract 
shall be signed: (a) by the chairman or a vice- 
chairman and by the secretary or (b) by any person 
or persons em powered under sub-s. (2) or (3) of the 
previous section to sanction the contract if further 
and in like manner empowered in this behalf by the 
Board. (3) Ifa contract to which the foregoing 
provisions of this section apply is executed wan? 
wise than in a therewith, it shall not be 
jnding onthe Board. 
onthe plaintiff has not based his suit on 
any such contractnor has he produced any 
such contract n Court. Section 91, Evidence 
ides that : 
E Paos in which any matter is required by 
law to be reduced to the form of a document, no 
evidence shall bs given in proof.........of such matter 
except the document itself, or secondary evidence of 
its contents in casesin which secondary evidence is 


issible.”’ | 
Wi. true that Exception I makes provi- 


ion for a public officer required by law 
ane pocine] in writing, but that is 
clearly for the parpose of proving merely 
that he was such public officer and not 
for proving the terms of his contract of 


employment). 


The relations between the parties being 
those of contract and the value or amount 
exceeding Rs. 1U0, the contract is one to 
which s. 65, District Boards Act, would 
apply. Tosucceedin the present suit the 
plaintiff would have to produce a contract 
in writing signed in the manner prescribed, 
and containing the terms in regard to 
salary, leave allowances, period of service 
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termination of service, on which his claim is 
based. In particular his Counsel argues 
that the board has no right to terminate 
his service hy mere notice without assign- 
ing cause. ‘lhat isa general right existing 
in a master under the law of master and 
servant and in a case based on contract, the 
plaintiff would have to show that the con- 
tract contained a term by which the master 
gaveup such a right. Learned Counsel 
relied on s. 70 which provides : 

‘(1) Every Board shall, by special resolution, 
appoint a secretary who shall bea wholetime salari- 
ed officer. (2) The appointment of thesecretary and 
the conditions of his service shall be made in con- 


formity with the rules framed by the Local Govern- 
ment.” 


In its present form this section is derived 
from s.9 of Act I of 1930. Learned Counsel 
does not show any rule of the Local Govern- 
ment which required that the conditions of 
service of the Secretary of a District Board 
should be in the form of a contract under 
s. 65. The rules, therefore, do not make 
the provision which would give the secretary 
a right to sue the board for breach of the 
conditions of his service. The rules con- 
template that the remedy of the secretary 
is by way of appeal to the Local Govern- 
ment, and if this were not provided by the 
rules, the right of appeal would lie under 
. B. 82o0f the Act tothe Local Government. 
Section 65 (3) clearly provides that if a 
contract to which the section applies is exe- 
cuted otherwise than in conformity there- 
with, it shall not be binding on the board, 
A. mere resolution of the board appointing 
a secretary thoughit is in writing and sign- 
ed by the chairman and by the secretary 
—apparently an- acting secretary—would 
not amount to such a contract : because the 
conditions of service would not be set out 
in the resolution, and because the Act 
draws a distinction between resolutions and 
contracts, Section 65 lays down where con- 
tracts in writing are required. Section 64 
lays down certaincases where such written 
contracts are not sufficient, and where the 
sanction of a resolution of the Board is algo 
necessary. Therefore, a resolution does not 
dispense with the necessity of a contract in 
writing under s. 60, without which a board 
isnot bound inlaw. The provisions of the 
law in regard to such matters have been 
strictly enforced by this High Court in 
Radha Krishna Das v. Municipal Board, 
Benares (1); where acontract with a Muni- 
cipal Board, which according tos. 40 of Act 
XV of 1883 and s. 47 of Local Act I of 1900 
must be executed ina particular form, bas 


(1) 27 4 592; 2A LJ 321; AWN 1905, lil. 
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not been so executed, no suit can be main- 
tained against the Municipal Board in 
respect thereof, notwithstanding that there 
has been part performance of the contract 
and the plaintiff is claiming merely for the 
value of work done and materials supplied. 
This ruling followed Young and Co, v. The 
Mayor and Corporation of Royal. Leaming- 
ton Spa (2) and British Insulated Wire Co. v. 
Prescot Urban District Council (3). See also 
Raman Chetti v. Municipal Council, Kun- 
bakonam (4) and Abaji Sitaram v, Trimbak 
Municipality (5). From these considerations 
it is clear that the plaintiffhas not produced 
any contract which would give him a right 
tosue in the present case. The learned 
Counsel for appellant argued that under 
statute the plaintiff was entitled to a decree. 
Hereferred tos. 70,U. P. District Boards 
Act, 1922, as amended in 1930 and to 
Ss. 71: 

“A Board may by special resolution punish or 
dismiss its secretary, provided : (a) that such resolu- 
tion is passed by the vote of not less than two- 
thirds of the total number of members of the 
Roard forthe time being, or (b) that it is passed 
by a vote of not less than one-half of the total 
number of such members and is sanctioned by the 
Local Government”, 

He argued that the procedure of s. 71 had 
not been followed. That is so; but the 
board does not claim that the secretary was 
dismissed, and the resolutionis not one of 
dismissal, but of abolition of the office of 
secretary and the office of engineer and the 
combination of the two offices, Section 81 
provides : 

“Subject tothe provisions of this Act or of any 
rulea Board may appoint one person to discharge 
the duties of any twoor more offices.” 

Counsel argues that s. 70 (1) provides that 
the secretary shall be a whole time officer ; 
and that, therefore, his office shall not be’ 
combined with that of engineer or any 
other office. This interpretation is not that 
given in, the Law of Municipal Corpora- 
tions in British India, by P. D. Aiyangar, 
1924, p. 120: 

“Theterm ‘whole time’ officeris used in contra- 
diction to ‘part-time’ officer. Ifa whole-time officer 
chooses to undertake some work, which may be pro- 
fitable to him, financially or otherwise in his spare 
time then, provided it does not render him less 
efñcient for the performance of the duties of his 
whole time office he does not break this condition 
of his appointment,” 


The meaning of whole time officer is one 
who gives all his time tothe service of the 
Board, and an officer who did so would. be 


. a whole time officer even though part of 


(2) (1883,8 A O 517. 

(3) (1895) 2 Q B D'463; 64 L J Q B 811; 59 J P 552s 
44 W R 224; 73 L T 383. i 

(4) 30 M 290. 

(5) 28 B 66; 5 Bom, L R 689, 
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his time was spent ‘in doing the work of 
secretary and part in doing the work of 
engineer. Section 70 does not say that the 
secretary shall be awhole time secretary, 
but that he shall be a whole time 
salaried officer. The argument of Ooun- 
sel is that the District Boards Act and 
rules make provision for the ap- 
pointment, conditions of service, and dis- 
missal of the secretary, and that under 
one of those rules laid downin a Govern- 
ment Letter, removal should also be under 
8.71, and he claims that the plaintiff has 
a right to receive damages because his 
service has been terminated otherwise than 
by dismissal under s, 71 in the manner 
laid down by that section. The assump- 
tion by Counsel is that tbe plaintiff had 
a right to hold his office during good 
behaviour, It is true that in certain parts 
ofthe British Dominions such provision 
has been made by statute. But there is 
no such provision in the District Boards 
Act, 1922, or in any similar Act in India, 
or for public or Government servants in 
India. Under s. 89 it is provided : 

“Every officer or servant of a Board shall be deemed 
to be a public servant within the meaning of the 
Penal Code; and in the definition of ‘legal 
remuneration’ in s. 181 of that Code, the word 


‘Government,’ shall, for the purposes of this section, 
be deemed to include a Board.” 

The preamble states: 

“An act to make better provision for Local Self- 
Government in rural areas of the United Provinces. 
Whereas it is expedient to make better provision for 
Local Self-Government.’ 

Government of India Act, 1919, s. 96-B (1) 
provides: 

‘Subject to the provisions of this Act and of rules 
made thereunder, every person in the civil service of 
the Orown in India, holds office during His 
Majesty’s pleasure.” 


This then is the general provision forall 
Government servants in India, that they 


hold office during His Majesty’s pleasure, 


and not “during gcod behaviour.” The 
District Boards Act 1922, does not contain 
any provision that a different rule was to 
be set up for servants of District Boards 
from the general rule for all Government 
servants. The situation is well expressed 
in Aiyangar’s Law of Municipal Corpora- 
tions in British India, p. 1241: 

“All offices are held either ‘at pleasure or ‘during 
wood behaviour.’ Wherean office is held at pleasure, 
Khe holder thereof is subject to dismissal at any time 
without any cause being assigned. No notice or 
Kraming of any charge is necessary; and the holder is 
wemoved at the sole discretion of the appointing 
tuthority. Where however an office is held during 
zood behaviour, the holder thereof is appointed to all 
tents and purposes for life and has what is called a 
‘ree-hold office, for his life. He can he removed from 


ROSHAN LAL V. DISTRICT BOARD, ALIGARH (ALL) 
l office only for want of good behaviour. In this case : 


. express provisions regarding their appointment 


629 


notice of dismissal should be givenand a charge 
framed and proved. It is well known that except 


where it is otherwise provided by statute all 
public officers and servants of the Orown 
hold their appointment at the pleasure 


of Orown; and speaking generally, they ara subject 
to dismissal at any time without cause assigned 
and anaction for wrongful dismiseal will not be 
entertained by a Court of law. All officers and servants 
of local bodies do hold public offices and are 
expressly stated to be public servants by the several 
Acts creating the said local bodies. The Acts eae 
an 
dismissal, Except where a particular appointment 
is stated to be held during good behaviour, all 
officers and servants of local bodies would, according 
to the true intent and meaning and the legal con- 
struction of the enactments, hold their reapective 
offices only at pleasure. They are accordingly 
removable from their offices without any notice being 
given and without any cause being assigned, They 
would be exactly in the same position as the officers 
and&ervants of the Crown... . Most, if not all, of the 
local bodies have made rules and regulations relating 
to the grant of pensions, gratuities, etc. These rules 
and regulations generally donot constitute a contract 
between the parties .... Ifthe rules are not complied 
with, the remedy of the party concerned isnot by a 
law suit but by way of appeal departmentally to 
higher authorities. He cannot have a right of action 
in a Court of law for wrongful dismissal against the 
local body concerned,” | 

The authorities for this passage are con- 
tained in Shenton v. Smith (6), Wright v. 
Marquis of Zetland (7),Gnana Sambanda v. 
Manikkavasaka (8), Ramdas v. Secretary of 
State, 16 Ind. Cas. 922 (9), Smyth 
yv. Latham (10), Notley v. London, 
County Council (11), Chellam Ayyar va 
Corporation of Madras (12), Meek v. Port 
of London Authority (13), Hales v. The 
King (14) and Leaman v. The King (15). 
Shenton v. Smith (6) is a ruling by their 
Lordships of the Privy Council on appeal 
from the Supreme Court of Westerlir 
Australia Dr. Smith was appointed by 
Government to act as medical officer during 
a definite period, in the absence ofa 
Dr. Rogers on leave. After he had been so 
acting for over a yearan order was passed 
by the Governor on July 9, 1888, that his 

(6) (1895) A O 229; 64 LJP O119;43 WR 637; 


aT 130. i 

Ee 1K B683: 77L JK B153 97 LT 867; 
p 48, 
Ka, 40 177; 34 Ind. Cas. 57: A I R1917 Mad. 578; 
30M LJ 274; (1916) 2M WON 43,4 L W 306. 

(9)16 Ind Cas. 922; 170 L J 75; 18 O W N 106. 

(10: (1833) 9 Bing 692; 3 M & S 251; 2 LJ Ex, 241; 
1 O& M4547; 3 Tyr. 504. 

(11) (1915) 3 K B 580; 85 L J K B 113; 113 L T 1110; 
ROJ P23; 13LGR 1346. 

(12) 42 Ind, Cas. 513; ALR 1918 Mad. 710;6 L W 


84. 
i a (1918) 2 Ch, 96:87 L J Oh. 376; 16 LG R 483; 
31T L R 420; 82 J P 225, 


1918) W N 102. | 50% 
15) {9:073 K B D 663; 89L J KB 1073; 36TLR 
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tenure of office would cease at the end 
of the year, This was in consequence 
of blame attached to him ata 
Coroner's inquest. He presented a petition 
of right making the Colonial Secretary the 
defendant, and the jury found that the 
plaintiff was led to believe that he would 
hold the office during good behaviour 
as long as the office existed; and that 
Government had not given reasonale notice, 
and had no reasonable cause to dismiss 
him and they assessed damages at £200. 
In appeal the two Judges of the Supreme 
Court differed on the questions of law. 
On appeal by the defendant to the Privy 
Council, the arguments for the plaintiff 
were similar to those in the present case 
before us. It was argued tbat: 

“The Civil Service Regulations contained pro- 
visions as to the procedure to be adopted by the 
Governor in case he desires to suspend or dismiss an 
officer from his office. The published regulations 
must be deemed tohave formed partofthe contract 
between the Crown and the respondent, and he could 
only be lawfully dismissed in accordance with the 
procedure prescribed thereby, This case ought to 
be treated on the same footing as ifit werea question 
between subject and subject, being between a local 
Government anda subject. The colonial Government 
is not the Crown, and dealt with the respondent on 
the same footing as a private corporation. It does 
not possess the immunities of the Crown,nor has it 


the same discretionary power of dismissing public 
servants.” 


_ Their Lordships did 
arguments; they held that a Colonial 
Government is on the same footing as 
the Home Government as to the employ- 
ment and dismissal of public servants and 
held that Dr. Smith had no right to sue. 
On pp. 234 and 235* it was stated: 

They consider that, unless in special cases where it 
is otherwise provided, servants of the Orown hold 
their offices during the pleasure of the Orown: not 
by virtue of any special prerogative of the Crown, 
but because such are the terms of their engagement, 
as is well undersiood throughout the public service. 
Ji any public servant considers that he has been 
dismissed unjustly, his remedy is not by a law-suit, 
but by an appeal of an official or political kind. Dr. 
Smith did in fact make such an official appeal to the 
Secretary of State......As for the regulations, their 
Lordships again agree with Stone, J. that they are 
merely directions given by the Orown to the 
Governments of Crown Colonies for general guidance, 
and that they do not constitute a contract between the 
Crown and its servants......They are alterable from 
time to time without any assent on the part of 
Government servants, which could not be done if 
they were part of a contract with those servants...... 
The difficulty of dismissing servants whose 
continuance in office is detrimental to the State 
would, if it were necessary to prove someoffence to 
the satisfaction of a jury, be such as to seriously 
impede the working of the public service. No 
authority, legal or constitutional, has been produced to 
countenance the doctrine that persons taking service 

*Page of (1885) A. O.—[&d.] ee 
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with a Colonial Government to whom the regulations 
have been addressed caninsist upon holding office till 
removed according to the process thereby laid down, 
Any Government which departs from the regulations 
is amenable, not to the servant dismissed, but to its 
own official superiors, to whom it may be able to 
justify its action in any particular case.” 

That the same principle applies to Local 
Self-Government bodies is shown in Notley 
v. London County Council (11). The plaint- 
iff brought an actionin the King’s Bench 
Division claiming a declaration that a 
resolution of the defendants purporting 
to dismiss the plaintiff from his office of 
district surveyor was illegal and void 
and that plaintiff was entitled to hold the 
said office notwithstanding the resolution, 
and claiming an injunction against the 
defendants. The plaintiff had held the 
office from 1875 to 1915. The plaintiff 
argued that the power to dismiss must be 
exercised judicially and- reasonably and 
not arbitrarily. That district surveyors 
had judicial functions and were not servants 
of the defendants though appointed by 
them. It was held that under s. 52, Metro- 
politan Buildings Act, 1855, the defendants 
may: o 
“by order, at their discretion ... dismiss or suspend 
any future district surveyor~ In my judgment 
the words perfectly clearly denote and describe an 
office held at the pleasure of this body......O£ course, 
if there were anything in the Act of ` 1855 beyond the 
words I have referred to, which pointed to some 
tenure, such as a free-hold tenure or tenure dum se 
bene gesserit or subject to any notice, or anything 
of that kind, 1 should very readily construe the 
words “at their discretion,’ and “may dismiss” as 
being subject to those terms and should hold that the 
defendants were, in exercising their discretion, to 
carry and work out that tenure and give effect to 
it. ...1 must hold that this action fails because the 
Courty Council have power. to terminate this 
gentleman’s tenure of office at their pleasure. 


The language of the different District 
Board Acts may be examined from this 
point of view. N-W. P. and Oudh Local 
Boards Act, Act XIV of 1883, s. 34, stated :. 

“(J) Every Distiict Board and every Lccal Board 
shall, from time to time, appointoneor more of the 
members, or, with the sanction of the Commissioner 
of the division, any other person or persons, to be its 
secretary or secretaries, and may remove any 
person so appointed.” 


U. P. District Boards Act, Act III of 1906 


stated in s. 30: 

“(1) Every Board shall, from time to time, at a 
epecial meeting, appoint one or more ofits mem- 
bers, or, with the sanction of the Commissioner, any 
or persons, to be its secretary or 
secretaries. 34. In the absence of a written 
contract to the contrary, every Office or servant 
employed by a Board shall be entitled to one 
month's notice before discharge or to one month's 
wages in lien thereof, unless he is discharged for 
misconduct or was engaged for a specified term 
and discharged at the end of it." 


—_ —— 
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Act X of 1922 provided : 

“70. Every Board shall by special resolution 
appoint a secretary, who shall be a whole-time 
salaried officer, and prescribe, subject to the pro- 
visions of 8,85, the salary and other conditions of 
his appointment.” 


This has been amended by Act [of 1930 
to state : 


“70 (1). Every Board shall by special resolution 
appoint a secretary who shall bea whole-time sala- 
ried officer. (2) The appointment of the secretary 
and the conditions of his service shall be made in 
conformity with the rules framed by the Local 
Government 71. A Board may bya special reso- 
lution punish or dismiss its secretary provided: 
(a) that such resolution is passed by a vote of not 
less than two-thirds of the total number of mem- 
bers of the Board for the time being, or (5) that 
it is passed by a vote of not less than one-halfof 
the total number of such members and is sanc- 
tioned by the Local Government.” 


“It is to be noted that this section en- 
titles the board to dismiss its secretary 
at pleasure, and that the secretary holds 
his office at pleasure of the board, just as 
any other public servant. That no distinc- 
tion can be drawn between a servant of 
a board and other public servants in this 
respect.is shown by the fact that the 
Secretary of State for India in Council is 
also made a party to this suit, and as 
already pointed out s. 96-B (|), Government 
of India Act, 1919, makes the tenure of 
every servant of the Crown in India 
“during His Majesty's pleasure.” The only 
provision made by s. 71, as regards the 
way in which the right is to be exercised, 
and there is no’ limitation of the right to 
dismiss at pleasure. The lower Appellate 
Court finds that the resolution was passed 
by 19 members out of 21 present, two not 
voting, and that the total number of mem- 


| bers was 34. If the resolution had been 


one of dismissal under s. 71, the irregu- 
larity would have been a matter for the 
plaintiff to bring to the notice of Government 
on appeal, asan appeal is allowed by the 
rules and the Act. But on the principle of 
Shenton v. Smith (6), where irregularities 
were found in the dismissal, such irregu- 
larities cannot give a right to suein a 
Court of law. Further the finding of the 
lower Appellate Court is that the resolution 
was not one of dismissal under s.7l, but 
it was a resolution under s. 81, which pro- 
vides: 

“Subject to provisions of this Act or of any rule, a 
Board may appoint one person to discharge the 
duties of any two or more offices.” 

A resolution under this rule does not 
require a two-thirds majority of the total 
number of members. The finding on this 
point is correct, and there is nothing in 
the Act to the contrary, The resolution 
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against which the suit is directed is the 
resolution of October 16, 1932, stating:: 

“The Board resolves that the post of the Secre- 
tary and the Engineer be abolished and a new 
post designated as Secretary-Hngineer be created, on 
Rs. 250—15—-320, and the services of both the in- 
cumbents be dispensed with owing fo the abolition 


of their posts.” 

In the District Board Manual, p. 279, 
certain qualifications are necessary for an 
engineer. The secretary, therefore, could 
not hold the combined post. The neces- 
sary consequence of the resolution was 
that the service of the secretary terminated. 
On p. 146 of the Manual there is a rule 
made by Government : 

“The removal of a secretary from the post of 
secretary without his written consent is a dismissal 
within the meaning of s, 71 of the Act, whether 
the secretary is thereby removed from the Board's’ 


service or is transferred to another post in the: 
Board's service.” 
The secretary has, however, not been 


removed from the post of secretary but the 
post itself has been abolished, and the. 
secretary is not technically qualified to fill 
the combined post of secretary-engineer. 
Even on the assumption that the case would 
come under this rule of Govarnment, on 
the principle of Shenton v Smith (0), irre- 
gularities in an order of dismissal do not 
give a public servant any right to sue in 
a Court of law. In Wright v. Marquis of 
Zetland (T), a scheme under the Endowed 
Schools Act, 1869, provided that the head- 
master of an endowed school might “ab 
pleasure” dismiss all assistant masters In 
The plaintiff sued for dama- 
ges for wrongful dismissal without notice. 
The jury found that by custom assistant 
masters were entitled to a term's notice 
of dismissal. The Court of Appeal held 
that sucha custom was excluded by the 
terms of the scheme, and therefore, the 
plaintiff was not entitled to notice of dis- 
missal, and that in any cass the action 
was not maintainable against the Gover- 
nors. On p. 69* the judgment of the Court 
of Appeal stated : 

“Clause 30 is as follows, The Governors may at 
pleasure dismiss the headmaster without assign- 
ing cause, after six calendar months’ written notice 
given to him in pursuance of a resolution passed 
at two special meetings held at an interval of not 
legs than 14 days, such resolution being affirmed at 
each meeting by not less than two-thirds of the 
Governors present and voting on the question. It 
seemsto me that the provision that dismissal at 
pleasure shall be carried out or expressed by a 
resolution passed at two special meetings is not 
incopsistent with dismissal at ‘pleasure’ any more 
than if it was said that the dismissal must bə in 
writing or under seal. lt is mere mode of the 
expression of the pleasure or will of the Governors 
—Fpace of (1908) 1K. Bd] 2 
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without assigning cause that the headmaster shall 
be dismissed" 


This ruling shows that even where pro- 
visions exist 28 in s. 71, District Boards 
Act, that a special resolulion and a two- 
thirds majority are required, dismissal is 
still a dismissal “at pleasure” because 
no cause has to be assigned for the 
dismissal. And where the office is held “at 
pleasure” then on the principle of Shen- 
ton v. Smith (6), no action will lie for an 
order of dismissal which is made not in 
accordance with rules. In Ramdas v. Sec- 


retary of State, 16 Ind. Cas. 9922 
9) the plaintiff, a clerk in a Col 
lectors office, ‘sued for a declaration 


that he had been wrongfully dismissed and 


for arrears of salary. He was prosecuted 
and acquitted. Without giving him any 
opportunity to explain or answer the 
charges, the Collector after his acquittal dis- 
missed him on account of some other facts 
not elicited at thetria]. The judgment of 
Mukerjee, J ,on p. 78* stated : 

“I am clearly of opinion, that the plaintiff ought 
to have been heard before he was dismissed from 
Government service. The Collector wholly mis- 
understood the scope and effect of the rules on the 
subject, when he held that as the plaintif had 
been prosecuted, he need not be called upon to 
show cause why he should not be dismissed.” 

But on p. 80* Mukerjee, J., held - 

“It 18 now firmly settled that, except where jt 
is otherwise provided by statute, as in Gould v. 
Stuart (16), all public officers and servants of ihe 
Crown hold their appointments at the pleasure of 
the Crown : Dunn v, Queen (17), and all, in general, 
are subject to dismissal at any time without cause 
assigned. In Inre Tufnell (18), Y. oung V. Adame {19), 
Ex parte Robertson (20), Shenion v, Smith (8), Grant 
v. Secretary cf State (21) and Dickson v, Combermere 
(22), nor will an action for wrongful dismissal be 
entertained. As Sir William Anson pute it (law 
and Custom of the Constitution, Vol 2, Part 1, p. 221, 
Edn. 3, 1907), all offices are held either “at pleasure 
or during good behaviour,” and, unless itis other- 
wise stated, their occupants hold “at pleasure.” This 
principle has been repeatedly recognized in the 
Courts of this country: Voss’ vy Secretaryof State 
(23), King v. Secretary of State, 9 Ind. Cas. 858 (24), 
and Cursetji v. Secretary of State (25). It ig plain, 
therafore, that the plaintiff was liable to dismissal at 
any time without cause assigned, What the Crown 
gould do independentiy of any inquiry and without 

ee (1898) A O 575; 6 LJ PO P2570. LT 
1} 


(17) (1856)1 Q B 116. 
(18) (1576) 3 Oh, D 164; 45 L J Oh. 731; 24 WR 615. 
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78L T 506. 
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the assignment ofany reason, cannot very well 
questioned ina Court of law on the ground tl 
the inquiry has not been satisfactory orin a p 
per form, or that the reason assigned is unsound 
open to criticism. It is thus impossible to ho 
as his tenure of office was so precarious, that 4 
plaintiff can successfully claim any relief agal! 
the Orown . The plaintiff is not entitled to 
declaration that his dismissal haa been in cont 
vention of the rules, becanae it does not fall witt 
the scope of s, 42, Specific Relief Act, nor, can 
admittedly lead up to any consequential rel 
against the Crown which the Court is compete 
to grant. Section 42, as was explained in Deok 
Koer v.` Kedar Nath (26), does not sanction ev 
form of declaration but only a declaration that | 
plaintiff is entitled to a specific legal character 
Tight as to property." | i — 

The reasoning given in this judgme 
applies to the relief of a declaration ask: 
for by the present plaintiff that the res 
lution of October 16, 1932, is void, a 
such a declaration cannot be granted und 
a. 42, Specific Relief Act. In Dunn 
Queen (17), it was decided that servants 
the Crown, civil as well as military exce 
in special cases where it is otherwi 
provided by law, hold their offices on 
during the pleasure of the Crown? Lo: 
Esher, M. R., quoted a passage from tl 
judgment of Lord Watson in DeDohse 
Reg. (decided in Court of Appeal on June 
1885, by Brett, M. R., Baggallay, L. J., ar 
Bowen, L. J., in the House of Lords < 
November 25, 1886, by Lord Halsbur 
L.C. and Lords Blackburn, Watson ar 
Fitz Gerald : 

“In the first place it appears to me that 1 
concluded contract ia disclosed...and in the seco: 
place, I am of opinion, that such a conclud 
contract, if if had been made, must have been he 
to have imported into it the condition that t 
Crown has the power to dismiss, Further, I a 
of opinion, that if any authority representing t 
Orown were to exclude such & power by expre 
stipulation, that would be a violation of the pu 
lic policy of the country, and could not deroga 
from the power of the Crown.” 


This dictum was followed in. Hales ~ 
The King (14), where a clerk claimed ; 
have bean engaged in the Admiralty subjec 
to a week's notice. In Leeman v. The Kir 
(15), plaintiff sued ona contract by pet 
lion of right, alleging that he was enliste 
10 19:4 for one year or the duration of tk 
war at s. a day, and received a pay boc 
showing this amount and was so paid ti 
June 1916, whenhe was informed that t 
had in fact been enlisted as a “time servin 
soldier” for seven years at 1 shilling a ds 
and he wascompelled to refund by dedu 
tion the excess pay he had drawn since 191. 
On discharge in 1920 he brought this pet 
tion. He referred to the Manual of Milita 
Law, Ch. 10, para. 18, p- 189, whereit 

(26) 39 O 704; 15 Ind. Oas. 427:16 O W N8383. . 
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stated : 


“The enlistment of the soldier is a species of 
contract between the Sovereign and the soldier, 
and under the ordinary principles of Jaw cannot 
be altered with the consent of both parties.” 

On p. 668, Acton, J., held : 

“It by no means follows that it vests in the 
soldier tbe right to enforce by proceedings in a 
Court of law the payment of the sums to whieh 


he claims to be entitled in respect of his ser- 
vices,” 
It was held that the engagement was 


voluntary only on the part of the Crown. 
Against all this authority, learned Counsel 
for the appellant, after having an interval for 
research, was only able to cite four rulings 
which laid down that corporate bodies were 
not exempt from the jurisdiction of Civil 
Courts— a proposition that no one denies— 
and one ruling relating to a suit by a Dis- 
trict Board servant. The four rulings did 
not deal with cases of servants, but with 
other matters with which the present suit 1s 
not concerned. The solitary ruling relat- 
ing to a servant is reported in 
Sheo Narain v, District Judge, Shahjahanpur 
(27), sandis by a Single Judge, Young, J. 
The circumstances were very similar to-the 
presentcase. A District Board (Shah- 
jahanpur) by a resolution dismissed its 
secretary, alleging the economic situation 
and the desirability of amalgamating the 
offices of the engineer and the secretary, 
and secondly that the secretary was unsa- 
tisfactory, incompetent, and had been 
creating friction among the members of 
the Board. Next day the secretary filed a 
suit in the Court of the Munsif for an 1n- 
junction restraining the defendants 
(apparently the District Board) from inter- 
fering with the discharge of his duties as 
secretary and prohibiting them from illegal- 
ly discharging him from office. The 
ruliog states : 

“I would like to note here that though in the 
ordinary care of a master and servant an ln- 
junction certainly; would not lie restraining a 
master from dismissing his servant ; the remedy 
of the servant if he has been wrongly dismissed, 
would be for damages: but in the case ‘of a Dis- 
trict Board they are governed by a statute. 
Under s. 71, District Board Act (X of 1922) the 
Board may punish or dismiss a secretary subject 
to the rules made under the authority of 
the statute by the Local Government. The rules 
in accordance with the statute have been framed 
by the Local Government. Rule 3° enacts as fol- 
lows : ‘No offcer or servant shall be dismissed 
without a reasonable opportunity being given to 
him of being heard in his own defence,’ It is 
clear therefore that it would be open for a dis- 
Missed servant to allege that the rule had not 
been complied with and that therefore he was 
not legally dismissed from his office. He would 


(27) 148 Ind. Cas, 123; A I R 1933 All, 826; 6 R A 
644. 


ROSHAN LAL V. DISTRIOT BOARD, aLTGARH (ALL) 


633 


then be in a position to ask the Court for an 


injunction.” 

The ruling proceeds to state that the 
Munsif issued and withdrew an interim 
injunction, that on appeal the District 
Judge stayed the order of the Munsif to 
cancel the interim injunction that the chair- 
man disobeyed it byappointing the engi- 
neer as secretary that the District Jidge 
committed the chairman and the engineer 
to the civil prison for six months for dis- 
obedience, and on apologies being given, 
the learned Single Judge remitted the im- 
prisonment and fined the chairman Rs. 500 
(though O. XX XIX, r. 2, does not authorise 
fine) and held that the engineer was not 
guilty of contempt of Court. Now the 
ruling of Young, J., cannot be taken as any 
authority on the question of whether a suit 
will lie by a servant of a District Board 
against the Board, because it apparently 
never occurred to him or to the learned 
Counsel in that case that any question 
could arise thatthe servant of a District 
Board had no such right. He quotes no 
authority on the subject nor does he attempt 
to distinguish between the case of a servant 
of a District Board and any other public 
servant. Itis true that the judgment re- 
cognises the rule of law that an injunction 
does not lie to restrain a master from 
dismissing a servant. But the learned 
Judge thought that because the board was 
governed by a statute and by rules of the 
Local Government therefore an injunction- 
could issue. There is nothing to this effect 
in the Specific Relief Act, Act I of 1877, 
which providesin s. 56 (f) that an injunc- 
tion cannot be issued to prevent the breach 
of a contract, the performance of which 
would not be specifically enforced; and in 
s. 21 (b) that a contract cannot be specifica}. 
ly enforced : 

“which runs info such minute or numerous de- 
tails, or which is sodependent on the personal 
qualifications or volition of the parties, or other- 
wise from its nature is such, that the Court 


cannot enforce specific performance of its mater- 
ial terms.” 


Illustration to this (6) show that the 
contract of personal service cannot be 
specifically enforced. In Nusserwanji v. 
Gordon (28), it was held that for this 
reason a Court would not decree specific 
performance of an agreement that plaintiffs 
should be the agents of a company. In 
N. ©. Sarkar £ Sonsv. Baraboni Coal 
Concern, Lid., 13 Ind. Oas. 868 (29', it was 


(28) 6 B 266. 
(29) 13 Ind. Cas. 868; 16 O W N 289, 
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laid down : 

“Onder ss. 21 and 57, Specific Relief Act, a limited 
liability company cannot be restrained by injunction 
from dispensing with the service of managing 
agents, even when the contract of service provides 
that the managing agents are only to be removed 
in a specified manner and after a specified time. 
The remedy of the managing agents for dismissal 
if wrongful is a suit for damages.” 

The judgment therefore puts the Dis- 
trict “Board in a worse position than an 
ordinary master or a limited liability 
company. It is difficult to see why this 
should be so;in view of the principle that 
public servants should be removable at 
pleasure in the interests of the public, and 
that they should not havea right to sue 
for wrongful dismissal. If we examine the 
rules on p. 135, of the U. P. District Board 
Manuai to which the learned Single 
Judge referred, we find that the rule 
quoted by him would not apply in the 
present case because the footnote to r, 3 
Bays : 

“This rule shall not apply to cases in which a 
Board discharges an officer or servant for some 
other reagon than a fault committled by him.” 

In the face of the numerous rulings 
already set out which show that public 
servants have no right to sue in a Court 
oflaw for wrongful dismissal, the solitary 
ruling of a learned Single Judge, in 
which the point was not even considered, 
cannot prevail. The fact that Government 
controls a District Roard in these matters 
is shown by the provision ins.71 (b) that 
where the secretary is punished or dis- 
missed by special resolution by a vote 
_of not less than one-half of the total 
number of such members (as in the present. 
case) the sanction of Gcvernment 
is required. If on the other hand the 
case was regarded as one of combination 
of offices under s. 81, then there is the 
control of the Commissioner over all pro- 
ceedings of a Board under s. 164 (d), and 
the Commissioner could report the matter 
to Government for orders. There is no 
doubt that the ultimate authority under 
the District Boards Act and the rules is 
the Local Government, and therefore there 
seems to be noreason to consider that the 
servant of a District Board holds his 
position in any way differently than any 
otber public servant who holds his position 
tat pleasure”. If there had been any 
intention to create a different tenure, 
a provision would have been inserted in 
the Act. The provision in s. 71 is not 
such a provisicn, and is intended to create 
a check on the way in which a board 
works—either two-thirds majority of the 
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total number, or one-half and the sanction 
of the Local Government for the dismissal” 
of a secretary or his punishment. But 
the creation of such a check does not give 
the secretary a right to sue even if the 
case came under s. 71. It is for the 
Local Government and not for the Courts 
to see that the Board has acted in accord- 
ance with the section in a casa coming 
under the section. l 

As regards the general law of master 
and servant, even if the plaintiff did come 
under it, all that he would be entitled to 
claim would be reasonable notice or salary 
in lieu of notice. Inthe present case the 
four months’ pay received after abolition of 
his post would be ample in lieu of 
notice. The conclusion therefore is: a 
District Board servant is under the 
general disability of other public servants 
in that he holds his office “during 
pleasure,” and he cannot sue the District 
Board or the Secretary of State in ‘a 
Court of law for wrongful dismissal ; nor 
can he sus for a declaration that a re- 
solution removing him is null and void as 
such a declaration would not come under 
s. 42, Specific Relief Act. 

Allsop, J—I have had the advantage 
of seeing the judgment of my learned 
brother. Inmy opinion the resolution of 
the Board amounted to an order of dis- 
missal. The Board is not empowered to 
abolish the office of secretary and although 
if purported to dothis, that was not in 
effect the result of its resolution that. 
there should bea joint office of secretary 
and engineer. Neither the office of secre- 
tary nor the office of engineer was abolished. 
The resolution was that the two offices 
should. be held by one person. In order 
that this resolution should be earried into 
effect, it was necessary that either the 
secretary or the engineer for the time 
being should be dismissed. The Board 
dismissed the secretary and appointed the 
engineer to hold both offices. 

The fact that the secretary was dismissed, 
does not, however, necessarily lead to the 
inference that he was entitled to institute 
a suit against the Board. No doubt, the 
order of dismissal should have been by 
means of a resolution passed by a majority 
consisting of two thirds of the members of 
the Board but the queationis whether the 
secretary can enforce any remedy in a 
Court of law because the resolution was 
passed by a majority of less than the 
requisite number of members. I agree 
with my learned brother that he could not, 
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It is unnecessary to reiterate the arguments 
with which I amin agreement. The powers 
of the Board are exercised subject to the 
general control of the Local Government, 
and it is for the Local Government in its 
discretion to compel the Board to exercise 
those powers in a proper manner. Ido 
not consider that the 
secretary should be dismissed only bya 
resolution passed by a certain majority 
gives the secretary a right to institute a 
suit against the Board. He can doubtless 
appeal to the Local Government if his 
dismissal is not warranted. 

It is difficult tosee what cause of action 
the appellant can possibly have. It is 
clear that there can be no decree for 
specific performance of a contract of per- 
sonal service. There can be no injunction 
compelling a Board or anybody else to 
employ a particular person. Indeed, as 
the learned Judge of the lower Appellate 
Court has pointed out, the appellant did 
not even seek an injunction against the 
Board. If the appellant is suing for 
damages on the basis of a contract, the 
most that he could expect would be salary 
for a certain period in lieu of notice. It 
has been found that he received his salary 
for a period of four months after his 
dismissal and that is amply sufficient to 
compensate him. The learned Judge of 
the lower Appellate Court has also pointed 
out that the secretary sought a declara- 
tion which could not be in any case 
granted because it would have been fruit- 
less. The appellant informed the chairman 
of the Board that he accepted the resolu- 
tion and accordingly he actually gave over 
charge to his successor and had not been 
carrying on the duties of secretary for a 
considerable period when he instituted the 
suit. Even ifbe obtained a declaration, 
that would not in any way benefit him. 
In my opinion there is no force in the 
appeal and I would dismiss it under 
O. XLI, r. 1). 

De Appeal dismissed. 





PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Criminal Appeal No. 166 of 1539 
May 15, 1935 

MIDDLETON, J- C. AND Mir AHMAD, À. J.O. 

GUL HABIB—Convict— APPELLANT 

LeETsSUs 
EMPEROR—Regspon DENT 

Penal Gode (Act XLV of 1860), s. 10)—Right of self- 
defence — Accused not admitting having stabbed 
deceased—HEvidence showing that accused acted in self- 
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defence—No specific plea of self-defence— Procedure 
regarding onus to prove exception. 

Where the prosecution evidence, and the circum- 
stantial evidence in particular, shows that the fatal 
blow was delivered after an attack had been 
made upon the accused, the accused ‘cannot 
be denied the benefit of relying upon this 
feature of the evidence. namely, the right of 
private defence, even in the absence of a specific 
plea. In such circumstances to rely on the provisions 
of the Criminal Procedure Code which place theonus 
of proving the existence ofan exception upon the 
accused, and to argue that inasmuch as the accused at 
the trial did not admit having stabbed the deceased, 
he did not raise the plea that he acted in self-defence, 
would mean allowing technicalities of procedure to 
override the dictates of justice: 

Held, upon evidence, that the accused should be 
given the benefit of s. 100, Penal Oode, and that he 
acted in the exercise of a right of self-defence. 


Cr. A. from the order of the Ssssions 
Judge, Derajat, Division, dated April 3, 
1935. 

Mr. Abdul Qayum, for the Appellant. 

Sardar Raja Singh, Government Advocate 
for the Crown. 

Middleton, C. J—Juma Khan, aged 45, 
of Sharif Bandainthe Kohat District was 
stabbed when near his field on the morning 
of January 26,1935, and died in hospital 
upon January 29, 1935. Gul Habib, a 
co-villager, aged 40 has been convicted for 
his murder and sentenced to transportation 
for life under s. 302, Indian Penal Code, 
and appeals against his conviction. 

Four assessors assisted at the trial. All 
found that it was Gul Hahib who caused 
the death of Juma Khan. . Two considered 
that he had acted within his right of 
private defence and was, therefore, not 
guilty of an offence whilst two considered 
that he had exceeded his right of 
private defence and was, therefore, guilty 
of culpable homicide not amounting to 
murder by reason of the benefit of Excep- 
tion I tos. 300, Indian Penal Code. The 
learned Sessions Judge did not consider 
that the existence of any right of private 
defence had been proved by the accused 
and convicted him as already stated. In 
appeal the case is simplified by the fact 
that it is conceded that the appellant deli- 
vered the blow which led to the death of 
Juma Khan. 

The enmity leading up to the occurrence 
was detailed in prosecution evidence and 
was mainly admitted by the accused in his 
own statement upon trial, and illustrates 
the manner in which petty grievances 
gradually lead to severe enmity; some 
3 years ago Gul Habib had managed to 
secure upon leass some land which had 


‘been formerly cultivated by Juma and his 


brother Sardar; thereupon Juma and Sardar 
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as a reprisal managed to obtaina lease of 
other land which had formerly been culti- 
vated by Gul ‘Habib; one year ago Gul 
Habib had prevented Sardar and Juma 
from ‘tarrying wood for re-building their 
house along a pathway which adjoins the 
field which he cultivates; three days before 
the final occurrence Gul Hahib had stopped 
Juma from taking a cart-load of manure 
along the same path; on the day of occurr- 
ence Gul Hahib attempted to drive his 
donkeys along the path which adjoins the 
field cultivated by Juma, and Juma had 
stopped him from doing so, thereby starting 
an altercation. 

According to the story accepted by the 
learned trial Judge Juma was alone in his 
field at the time and was unarmed. When 
the altercation took place, Gul Hahib 
drew a dagger and deliberately stabbed 
Juma; Sardar happened to come from his 
house at this moment and saw this act. 
He was carrying a hatchet, which he threw 
at Gul Habib injuring him on the head, 
whereupon Gul Habib made off with the 
hatchet. According tothe story given by 
the accused at the trial, and which was 
incorporated into his statement at his wish 
from the record of another case which he 
himself had brought against Sardar and 
Juma, it was Juma who had the axe and 
it was Juma who attacked Gul Hahib with 
that axe, causing injuries to him. In this 
statement Gul Hahib did not account for 
the injury received by Juma, claiming 
that the blow from the axe rendered him 
unconscious although he was able to run 
away in an unconscious state. 

During the course of investigation, Juma 
Khan gave no less than four statements 
which were reduced to writing. Two upon 
the dav of occurrence were made to the 
Police and the third on the same evening 
‘was made to a Magistrate, whilst upon 
Janualy 28, the fourth statement was made 
in hospilal to the Police. In all of these 
Juma alleged that Gul Hahib was accom- 
panied by his nephew .Simar, that Gul 
Hahib stabbed him and that he became 
unconscious not knowing how thesubsequent 
injuries were caused to him. But in the 
four statements he introduced discrepancies 
as to .the presence of Sardar, forin some 
statements ke said that he was present, 
whilst in others he said that he arrived 
whilst the fight was going on, and also as 
to the presence of asecond nephew Aimagul 
whom he implicated in his second statement 
but whose presence he denied in the third 
and fourth statements. 
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Sardar, his witness, supports the story 
which has been set forth above as that upon 
which the learned trial Judge relied. He 
was, however, confronted in cross-examina- 
tion by a statement which he had made to 
the Police in which he had said that the 
axe, which wae produced at the investiga- - 
tion by Gul Habib, was Juma's axe. When 
confronted in this way, he said that 1t was 
no doubt Juma's axe but that upon the 
day of occurrence it was in his (Sardar's) 
possession. Other witnesses for the pro- 
secution merely stated that they arrived at 
the spot after the occurrence had taken 
place and that Sardar had then told them 
that Juma had been stabbed by Gul Habib, 
There were, however, two witnesses produc- . 
ced by the prosecution who gave 2 totally 
different complexion to the story, They 
were both declared to be hostile after refer- 
ence to statements which it was believed 
they had made to the Police, but those 
statements are not upon the judicial record 
and we cannot refer tothem. One of these 
is a boy aged 12, Mir Akbar, who 1s a rela- 
tion of the accused. He has alleged him- 
self to be aneye-witness. He said that both 
Juma and Sardar quarrelled with Gul 
Hahib and that Sardar hit Gul Hahib with 
an axe, At the trial he has not stated how 
Juma met with his injuries. He was dis- 
believed: by the learned Sessions Judge 
because of this latter omission; it is clear 
that if he was'an eye-witness, he must have - 
known what is now admitted, namely, that 
Gul Hahib used his dagger and hence there 
is no doubt that his evidence was influenced 
by his relationship with the appellant. But 
even so, there is nothing upon the record 
(and in order to satisfy ourselves in respect 
of the reason why he was first declared to 
be hostile, we have consulted the Police 
record) which leads us to think that this 
boy has made any material change in his 
evidence at any time. 

The next witness referred to is Karim- 
shah, P. W., No. 5. He also alleges himself 
to be an eye-witness and describes the fight 
in which Juma and Sardar were the 
agressors. His evidence was not believed 
by the learned Sessions Judge and we do 
not think that if he had given this evidence 
during the investigation, the case would 
have been instituted by the Police in its 
ultimate form. Wearethus not prepared 
to place any weight upon his statement. 

‘The learned Sessions Judge has devoted a 
considerable portion of his judgment in an 
attempt to show why Sardar and Juma 
should be believed, whilst Gul Habib should. 
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not be believed; we regret that we have not 
been able to follow the reasoning employed 
and it appears to us that the prima facie 
probabilities as to motive for exaggeration 
and concealment apply to both. We do 
not consider that the statements of Juma 
are entitled to great weight, because they 
vary between each other in essentials, and 
although he was severely wounded, it is 
obvious that the apprehension of dealh had 
not such an effect upon him as to make him 
adhere to the exact truth. Sardar must 
obviously have desire to make out his own 
part and that of Jumato be faultless and 
we cannot accept his version unless cor- 
roborated materially by other evidence, 
That he made much the same statement 
from the start is not in itself a sufficient 
corroboration. 

Turning to circumstantial evidence we 
have mainly to go by the result of the fight. 
Juma had a single penetrating stab wound 
close to the right nipple, which had pierced 
the right pleura and the right lung and 
which was the direct cause of his death 
three days after the occurrence. Gul 
Habib had a contusion upon his left 
forearm and also a contused wound on the 
right parietal region of the head. Both 
these wounds were 2” x 1” in external dimen- 
sions and the latter ponetrated to the bone. 
Other important circumstantial evidence is 
given by the fact that it was Gul Habib 
who produced the axe which is admittedly 
the axe with which his injuries were caused. 
To account for this Sardar has said that he 
threw this axe at:Gul Habib: we do not 
believe the story. If he had done so, it 
would not have caused two separate in- 
juries on separate portions of the body. 
Moreover, had Sardar come upon Gul 
Habib when armed with a dagger, he would 
not have thrown away his only weapon. 
Comparing this circumstantial evidence 
with that portion of Sardar’s statement to 
the Police with which he was confronted, 
we are bound to come to the conclusion that 
in reality it was Juma who had the axe, 
and that Gul Habib ob!ained possession of 
it by rendering Juma incapable of resist- 
ance. In other words, we are led to the 
conclusion that Juma used the axe upon 
Gul Habib before Gul Habib stabbed 
Juma. 

The learned Government Advocate has 
relied upon the provisions of the Criminal 
Procedure Code which place the onus of 
proving the existence of an exception upon 
the accused, and has argued that Inasmuch 
as the accused at the trial did not admit 
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having stabbed Juma, he did not raise the 
plea that he acted in self-defence. To 
accept this argument would, in our opinion, 
be allowing technicalities of procedure ic 
over-ride the dictates of justice. It is the 
prosecution evidence, and the circum- 
stantial evidence in particular, which leads 
us to believe that the fatal blow was deliver- 
ed after an attack had been made upon the 
appellant, and we cannot deny the appel- 
lant the benefit of relying upon this feature 
of the evidence. 

Disbelieving direct prosecution evidence 
as given by Sardar and realizing the pro- 
bability that Gul Habib resorted to 
violence after he had been attacked and 
had been wounded with a dangerous 
weapon, we must allow the benefit of s. 109, 
Indian Penal Code, and hold that he acted 
in ihe exercise of a right of private 
defence of his body which extended to the 
voluntary causing of death. We, therefore, 
accept the appeal, acquit Gul Habib and 
direct that he be set at liberty. 

D. Appeal aecepted. 





ALLAHABAD HIGH COURT 
Leiters Patent Appeal No. 3 of 1934 
August 20, 1935 
SULAIMAN, O. J. AND BENNET, J. 
KANHAIYA LAL—DEFENDANT-— 
APPELLANT 
Versus 
Pandit SHEVA LAL—PLAINTIRF — 
RESPONDENT 
Abadi—Zemindar losing proprietary right in village 
—His rights in house built by him, whether can he 

transferred. 

A distinction should be drawn between the posi- 
tion of persons who have been semindars, and who in 
their capacity as zemindars, own houses and the con- 
dition of persons who are mere ryots, In the case 
of a mere ryot the cemindar grants a licence to the 
myot to make a residence. Such a licence remains a 
licence and the ryot has no right of transfer of the 
house which he makes in pursuance of such licence. 
But a house built or bought by a zemindar ig a 
transferable house and such rights of transfer do not 
cease whsn the zemindar loses his proprietary rights 
in the village. Syed Zahur Hasan v. Shaker Banoo 
(1), dissented from. 


L. P. A. against the judgment of Mr. 
Justice Rachhpal Singh, dated December 
20, 1933, in S. A. No. 135 of 1931. 

Mr. N. U. A. Siddiqui, for the Appellant. 

Mr. Panna Lal, for the Respondent. 

Judgment.—This is a Letters Patent 
Appeal by a defendant against a decree of 
a learned Single Judge of this Court. The 
plaintiff is the zemindar of the village and 
he sued for a decree that the defendant 
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should remove the materials of -a .house 
within a specified time, and that the site of 
the house should be given to the plaintiff. 
The history of the house is as follows: 
Musammat Jasoda was a cc-Sharer in the 
village and she owned this house. There 
was an auction sale in 1885 by which her 
zemindari share was sold. She became an 
ex-proprietary tenant and was succeeded 
by Lala Ram, her adopted son, and in 
May 1929, Lala Ram, sold this house to the 
appellant. The Court below has found that 


there is no custom by which a ryot can 


transfer a house. It was further found that 
Musammat Jasoda occupied this house as a 
ryot and her son Lala Ram also occupied 
it as a ryot, and that the village in question 
Gopalpura was not an agricultural village 
but it was a village which is one mile from 
the town of Agra, and this village Gopal- 
pura is included within the Municipal 
limitsof Agra. The majority of the inhabi- 
tants of the village are Chamars who are 
engaged in manufacturing shoes and who 
are not agriculturists. The case as argued 
before us in Letters Patent Appeal involves 
certain considerations. These considera- 
tions are; what are the rights of a zemindar, 
a co-sharer, when there is an auction sale of 
his zemindary share? It was argued for 
the respondent zemindar that the co-sharer 
was reduced to the level of the other ryots 
inthe village and that the house owned by 
the co-sharer became non-transferable. This 
argument was founded on a ruling by a 
learned single Judge of this Court reported 
in Syed Zahur Hasan v. Shaker Banoo 
(1), The problem appears to us to involve 
the following factors, When Musammat 
Jasoda was a co-sharer she had a propriet- 
ary title in three things: (1), 2 joint 
right in the site; (2) a proprietary right in 
the materials, and (3) a right of residence 
in this house on this site. By the auction 
sale we consider that only No.1 was trans- 
ferred, that is, she lost her undivided share 
in the village abadi. But we do not con- 
sider that she lost her proprietary rights in 
either (2) or (3). In our opinion the sale of 
her undivided share in the village and in 
the abadi could not lessen the proprietary 
title which she had in the materials of the 
house and could not lessen her right of 
residence in that site. Before ber residence 
she had a right of transfer of this house. 
This was apart from her ownership of an 
undivided share in the abadi, By the 
auction sale she did not lose her right of 


(1) A I R 1926 All. 29; 78 Ind, Cas. 189, 
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transfer of the house but she retained this 
right of transfer, and the exercise of this 
right of transfer in May 1929 by her adopted 
son conveyed a full title in the materials 
of the house andin the right of residence 
in the house to the appellant. We consider 
that a distinction should be drawn between 
ihe position of persons who have been 
zemindars, and who in their capacity as 
zemindars, own houses and the condition 
of persons who are mere ryots. In the case 
ofa mere ryot the zemindar grantsa licence 
to the ryot to make a residence. Such a 
licence remains a licence and the ryot has 
no right of transfer of the house which be 
makes in pursuance of such licence. But 
a house built. or bought by a zemindar is 
a transferable house and such rights of 
transfer do not cease when the zemindar 
loses his rights in the village. In regard 
tothe ruling reported in Syed Zahur Hasan 
v. Shaker Banoo (1), we cannot accept the 
proposition of law laid down at the end 
of the ruling as a proposition of general 
application, and we consider that in regard 
to ‘the houses of zemindars who lose their 
proprietary rights, the dictum which we 
have stated is correct. For these reasons 
we allow this Letters Patent Appeal and 
we dismiss the suit of the plaintiff with 
costs in all Courts. l 
D. Appeal allowed. 
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RANGOON HIGH COURT 
Qivil Miscellaneous Appeal No. 94 of 1934 
February 20, 1935 
Mya BU AND BAGULEY, JJ. 
MAUNG PO SAN—APPELLANT 
Versus ¢ 
RECEIVER por tus ESTATE or KO 
KY AN—RESPON DENT. 

Provincial Insolvency Act (V of 1920), s. 5i— 
Fraudulent preference—Suggestion of mortgage domi~ 
nating from debtor—Absence of pressure from creditor 
—Transfer, if to be annulled, 

Where at a suggestion from the debtor and not by 
pressure by a creditor, the debtor mortgaged his 
properties to the creditor who was only too pleased to 
advance a little more money in order to secure the 
debts which may or may not be proved to have been 


incurred: 
Held, that the transfer should be annulled under 


a 51, Provincial Insolvency Act. M. A, Raeburn & 
Co. v. Zollikofer & Co (1), distinguished, A, K. R. M. 
M. C. T, Chettyar Firm v. Maung Ba Chit (2), referred 


to, - : 
C. Mise. A. from an order of the District 
Court, Bassein, dated March 12, 1934. 

Mr. A. N. Basu, for the Appellant. 

Mr, Æ. Hay, for the Respondent. 

Baguley, J.--This is an appeal from 
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an order of the District Court of 
Bassein annulling a certain transfer un- 
der s. 54, Provincial Insolvency. Act. 

The facts of the case are very simple, 
One Maung Kyan was adjudicated in- 
solvent on December 7, 1931, on a petition 
filed by a creditor on July 21, 1991. The 
respondent who is the Receiver, sought 
to set aside the transfer of some property 
which purports to have been effected by 
him in favour of Maung Po San on 
January 28, 1931. Registration, however, 
was not effected until May 25, 1931. The 
matter has already come before this 
Court once, and it was then decided, thah, 
for the purpose of s. 54, Provincial Io- 
solvency Act, the date of the transfer 
must be regarded as May 28, ‘the 
date of registration, and not January 28, 
the date on which the transfer is sup- 
posed to have been effected. 

Once it is established as against Po 
San that the transfer must be deemed 
to have taken place within two months 
of the date on which a petition forin- 
solvency was filed, the transferee has little 
left to go upon. The debtor was very 
heavily involved, the liabilities being 
about Rs. 1,70,000 and the whole assets 
is said to be below Rs. 3,000, He was 
hopelessly insolvent, and then, according 
to Po San's evidence and the evidence of 
the witness, Aung Po, Maung Kyan sent 
Aung Po to Po San to teil the latter 
that if he was prepared to give another 
Rs. 800 in addition to the Rs. 3,000 which 
he already owed for paddy and the 
Rs. -200 due as a loan the insolvent 
would be willing to mortgage certain 
properties to him. Apparently it was not 
only certain properties, but the whole of 
his unencumbered estate. 


Reference has been made to M. A. 
Raeburn & Co. v. Zollikofer & Co. (1). 
But in that case it was held that what 
the Court has to ascertain is what was 
the dominant intention in the mind of the 
insolvent at the time the act was done 
and that it was for the other creditors 
to establish that the principal object of 
the transaction was intended to be fraudu- 
lent preference. If may be mentioned 
that Maung Khan and Po San at the 
time were married to two sisters. It is 
clear on the evidence adduced by Maung 
Po San that the original suggestion for 
the further advance and the giving secu- 
rity to Po San came from the insolvent 


(1) 2 R 193; 83 Ind Cas.440; AIR 1924 Rang, 508, 
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and not from him. In M. A. Raeburn & 
Co. v. Zollikofer & Co. (1), there was 
pressure by the creditor; here there was 
a suggestion dominating from the insolvent 
and, no doubt, the creditor was only too 
pleased to advance a little more money 
in order to secure ihe debts which may 
or may not be proved to have been in- 
curred. 

The Jearned Judge in his judgment 
quotes from another Rangoon case un- 
officially reported in A. K. R. M. M. OC. T, 


‘Cheityar Firm v. Maung Ba Chit 128 Ind. 


Cas. 589 (2), in which he suggeststhat M. A. 
Raeburn & Co. v. Zollikofer & Co. (1), was to 
a certain extent dissented from, As a matter 
of fact, in that case the facts before the 
Court were differentiated from those in 
M. A. Raeburn & Co. v. Zollikofer & Co. 
(1), but in this case the facts are quite 
different because the transaction came into 
existence, not because of pressure by a 
creditor, but at the suggestion of the 
debtor. - For these reasens the appeal will 
ba dismissed with costs, Advocate'’s fee, 
five gold Mohurs. l 

N. Appeal dismissed. 

(2) 128 Ind, Oas. 539; A I R 1930 Rang 810. 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 280 of 1933 
March 13, 1935 
KENDALL, J. 


KAILASH PATI SAHAI—DeErsxpnant— 


APPELLANT 
VETSUS 
JAGARNATH RAL—PLAINTIFF AND OTHERS 
—DEFENDANTS—RESPONDENTS, 

Benami—Direct evidence, if necessary for proof of 
transaction being benami— Evidence of tntention— 
Relevancy of —Finding on benami based on evidence 
—Whetker binding on second appeal—Practice, 

Evidence to prove that a transaction was benami 
need not necessarily be direct evidence. Evidence 
of intention is relevant and when the finding in favour 


‘of the benami transaction is based on some evidence, 


it is binding on second appeal. 


9, C. A. from the decision of the Second 
Additional Sut-Judge, Baliia, dated No- 
vember 14, 1932. 

Mr. K. Verma, for the Appellant. 

Mr. Janaki Prasad, for the Respondents, 

Judgment.—This is an appeal by one 
of the defendants in a suit for a declara- 
tion that was dismissed by the trial Court, 
but decreed by the lower Appellate Court, 
There ig a great deal of confusion both 
of law and fact in the judgment of the 
Second Additional Subordinate Judge of 
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Ballia, Mr. Sri Nath, and it is recessary 
therefore to state at some length the cir- 
cumstances from which the suit arose. 

Sheo Govind, one of the defendant res- 
pondents, wasa member of a joint family 
consisting of himself and his step-brothers, 
Shambu Nath and Sheo Kumar, who were 
also joined in the suit as defendants. In 
execution of a money decree against Sheo 
Govind certain property was attached and 
sold at auction, and it was purchased in 
the name of Musammat Rameshwari Dev), 
sister of the present defendant-appellant, 
for a sum of Kgs. 1,800. The purchaser got 
a sale certificate and formal possession, 
and obtained mutation of names. The 
validity of this auction-sale was called in 
question in a partition suit between Sheo 
Govind and his step-brothers, and Musam- 
mat Rameshwari Devi was made a party 
to those proceedings. The matter was 
referred to arbitration, and the arbitrators 
held that the sale in favour, of Musammat 
Rameshwari Devi was a good sale, but 
that as the parties had agreed that Musam- 
mat Rameshwari Devi .would return the 
property to Sheo Govind and his step- 
brothers on receipt of the purchase money, 
namely, Rs. 1,200, from Shambu Nath and 
Sheo Kumar and Rs. 600 from Sheo 
Govind, a covenant was embodied in the 
decree that she would do soif they made 
payment in the month of Jeth in any 
year. The plaintiff-respondent in the pre- 
sent suit obtained a money decree against 
Sheo Govind in 1929, and applied in exe- 
cution for attachment and sale of the 
disputed property on the ground that it 
belonged to Sheo Govind. This property, 
as I have already explained, was recorded 
in ihe name of Musammat Rameshwari 
Devi; but she had died in the meanwhile 
and it was her brother, the present appel- 
lant, who made an objection under O. XXI, 
r, 58, Civil Procedure Code, as her heir, on 
the ground that the property was his. 
This objection was allowed and the plaintiff, 
therefore, filed the present suit. 

The suit was based un the allegations 
that the auction-sale of 1924 was fictitious 
and that it was never enforced, so that 
the 4rd share of Sheo Govind was liable to 
attachment and sale in execution of the 
plaintifi's decree. In the alternative, it 
was pleaded that ifthe sale were held to 
be valid, there was nevertheless a charge 
in favour of Sheo Govind in respect of grd 
of the property, which had been created by 
the decree inthe partition suit, and as a 
consequence it was prayed that that share 
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should te attached and gold in execution 
of the decree. Apparently the plaintifi’s 
meaning was that Sheo Govind’s right of 
reconveyance could be attached and sold, 
and that a declaration to this effect ought 
to be decreed, 

The lower Appellate Court has come to 
a finding that the auction-sale of 1924 
was benami and that Sheo Govind was the 


real purchaser, the present appellant's 
sister being only a. benamidar, In the last 
paragraph, -.however, the lower Appellate 


Court has discussed the partition proceed- 
ing and remarked that the sale was ‘‘fcti- 
tious and benumi”, but that Sheo Goivnd 
had a right of reconveyance under the 
partition decree subject to payment of 
Re. 600, and that this right of recon- 
veyance was attachable and saleable. Ib 
appears, therefore, that the learned Addi- 
tional Subordinate Judge mixed up three 
things. If the sale was fictitious, as he 
found it to be, there -was no sale at all, 
and it could not have been a benami 
transaction, because such a transaction, 
doés mean a transfer of property, though 
not to the nominal transferee. Ifthe sale. 
was benami as he also found it to be, the 
purchaser was the person who provided. 
the sale consideration, and this, according ` 
to the lower Appellate Court, was Sheo 
Govind. But this is evidently a mistake 
because it is quite clear both from the 
pleadings and the evidence that if the 
transaction was benami, the real purchaser 
was joint family of which Sheo Govind 
wasthe manager. If on the other hand, 
the sale was neither fictitious nor benamz, 
but a genuine transaction, and a right of 
reconveyance to Sheo Govind and his two 
step-brothers was created by the partition 
decree of 1925, then that right of conveyance 
co far as Bheo Govind was concerned, 
might be attached and sold in execution 
of the plaintiff's decree. But this finding 
is allogether inconsistent with the finding 
that the sale wasa benamz one, and that 
the purchasers were really Sheo Govind 
and his step-brothers, because in that case 
of course there could be no question of a 
reconvey ance to them. 

The lower Appellate Court has, however, 
not come to a definite finding that the 
auction-sale of 1924 was a genuine one, 
The remarks about the reconveyance were 
made in the course of a discussion about 
the partition decree, and if the definite 
finding that the sale was benami is .to be 
upheld, all this part of the judgment is 
obiter besides being unintelligible, The 
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Statement in the judgment tha! the sale 
was fictitious, again, appears to be due to 
a misunderstanding of the meaning of the 
word “fictitious.” The decision that the 
sale was benumi appears to be on the face 
of it one of fact; but it has been argued 
by Mr. Kamlakant Verma, to whom I have 
been much indebted for his clear exposi- 
tion of the difficulties in the case, that it 
is a finding that is not supported by any 
evidence. There was a witness Kanhaiya 
Lal who came forward to prove that the 
property was purchased by Sheo Govind 
out of money received from the Maharaja 
of Dumraon. This witness, however, has 
been disbelieved by the trial Court, and 
it does not appear that the Additional Sub- 
ordinate Judge believed him either, because 
he remarks: 

“It ig beyond the means of appellant (i. e. the 
pn to give definite and direct evidence as to 

om where respondent No.2 (Sheo Govind) got the 
money ? The letter, auction sale and dakhal dehani 


suggest that the real purchaser is respondent No, 2 
Sheo Govind).” 


husband of Rameshwari evi had not 
been-able to prove that his wife had 
money with which the sale consideration 
sould have been paid, and this has led to 
he suggestion that the Court had misdirect- 
d ‘itself in believing that the burden of 
roof was on the defendants, i:e., those 
‘pholding Musammat Rameshwari Devi's 
itle.. It certainly appears that the Court 
id not rely on Kanhaiya Lals evidence, 
rhich was definite and direct, though it 
lay not have been true, What the Court 
as relied on are the letter, the auction- 
ale and the dakhal-dehani. If these 
rovide evidence on which the Court could 
ase a finding of fact, I am clearly of 
dinion that the finding cannot be disturb- 
l in second appeal. The letter is one 
ritten by Sheo Govind in 1923 to Kanhaiya 
al showing that his property had been 
16 up to sale and that he was anxious 

purchase the property tn the name of 
nother person so that the creditors might 
at proceed against it. The Additional 
abordinate Judge has held that this clear- 

shows the intention of Sheo Govind to 
‘ing about a benami transaction, and 
awa from it the inference that if he did 
bsequently make a transfer of the pro- 
rty, the transfer was a benami one. ‘The 
her piece of evidence is that after the 
ction-sale formal possession of the pro- 
rty was given to done Ram Govind Mal 
so had some connection with Sheo Govind. 


' 158 — 81 & 82 
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This last piece of evidence is not very 
definite, but the letter does appear to 
show clearly that a benamı transaction 
was intended by Sheo Govind. It has 
been argued by Mr. Verma that although 
this may be so, it does not follow that 
such a transfer was actually made. But I 
have not been shown any authority for 
holding that evidence to prove that a trans- 
action was benami must necessarily be 
direct evidence. It appears tome that the 
evidence of intention was relevant, and it 
follows from this that the finding in favour 
of the benami transaction was based on 
some evidence and is binding on me, 

I have already said that the Judge re- 
marked that respondent No. 2, i.e. Sheo 
Govind, was the real purchaser. He may 
have actually deposited the money, but the 
case for the plaintiff was—and the parti- 
tion proceedings bear this out—that the 
money was joint family money and that 
Sheo Govind’s personal share was only 
brd. of it. It follows from this that Sheo 


z: Govind was the real purchaser at the auc- 
He. then goes on to point out that the 


tion sale to the extent of 4rd, and that the 
plaintiff-respondent is entitled to a decree 
for a declaration that Sheo Govind’s 4rd 
share in the property named in the plaint 
can be attached and sold in execution of 
his decree. It is by no means clear that 
this is the conclusion at which the lower 
Appeilate Court had arrived and it would 
be difficult to say that the appeal was 
not to some extent justified. But the 
respondents are not responsible for this 
and cannot be made to suffer for it, and I 
therefore direct that the appeal be dismiss» 
ed with costs. 

(Permission to file Letters Patent Appeal 
was refused), 

N. Appeal dismissed, 


RANGOON HIGH COURT 
Criminal Revision No. 127-B of 1935 
April 1, 1930 
MAOKNEY, J. 

MA SAW MAY— APPLICANT 
versus 
U AUNG THEIN—Obppostrs Party 

Criminal Procedure Code (Act V of 1898), s. 488— 
Proceedings under, whether criminal proceedings— 
Applicatisn of mistress for maintenance dismissed— 
No revision against order—Subsequent application for 
maintenance of herself and child born subsequently 
—Held, maintenance of child alone could be con- 
sidered, | 

The provisions in the Oriminal Procedure Code in 
regard to applications for maintenance stand by 
themsslves, In fact, they might properly form part 
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of a-separate Act, They are not really criminal pro- 
ceedings in the ‘sense in which are proceedings in 
regard to the yrosecution for the commission of an 
Offence.- .- 

An application for maintenance by a mistress under 
B.-498, Criminal Procedure Code, was dismissed by 
the Magistrate. She did not apply to the High Court 
for revision but subsequently after the birth of a 
a applied again for maintenance of herself and her 
cnl . 

Held, that only the maintenance of the child could 
be considered. 

Cr, It. frcm the order of the District Magis 
trate, Rangoon, dated February 27, 1935. 

Mr. P. Maung, for the Applicant. 

Mr. Ba Shin, for the Opposite Party. 

Order.—In Criminal Miscellaneous Trial 
No, 240 of 1984, before the First Additional 
Magistrate, Rangoon, Ma Saw May filed an 
application against Maung Aung Thein 
undere. 488, Criminal Procedure Code, on 
May 2, 1934. After examining Ma Saw 
May the Magistrate recorded his ‘opinion 
that he did think she was anything but the 
mistress of the respondent and that there- 
‘fore she was not entitled to maintenance. 
Accordingly, he dismissed her petition. 
Against tbis order Ma Saw May applied to 
the District - Magistrate, Rangocn, in 
revision, being Criminal Revision No. 211 
of 1934. The District Magistrate pointed 
out that as District Magistrate he had no 
authority to interfere and the petitioner's 
remedy was inthe High Court. He there- 
fore dismissed the application. 

It may be noted that on May 25,1934 a 
. child was born to Ma Saw May, which she 
alleged to be: Maung Aung Thein’s child. 
On Nevember 27, 1934, in Criminal Miscel- 
laneous:Case No. 79 of 1934, before the 
Second: Additional Magistrate of Rangoon, 
Ma Saw May again filed an application 
against U Aung Thein under s. 488, Crimi- 
nal Procedure Code, asking that he be 
required to make her a monthly allowance 
for her own maintenance and that of their 
child. The Magistrate, after considering 
the matter came tothe canclusion that as 
asimilar application had been dismissed 
by the First Additional Magistrate, which 
order was still in force, he was debarred 
from taking cognizance of the present 
application. Of course, the Magistrate 
failed to notice that the second applica- 
tion was different from the first in that in 
the second application there was a prayer 
for an order for maintenance for the child. 
With this, there can be no question that 
the Magistrate was not debarred from 
proceeding, Against the Magistrate's order 
Maw Saw May applied to the District Magis« 
trate in Oriminal Revision No, 85 of 1985, 
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The District Magistrate has now referred 
the preceedings to this Court with a recom- 
mendation that: the order of the Second 
Additional Magistrate should be set aside 
and that he be directed to proceed with Ma 
Saw May’s application according to law. 
The question for consideration 1: was 
the Second Additional Magistrate justified 
in refusing to take action so far as the 
application for maintenance of Ma Saw 
May herself was concerned? The provisions 
in the Criminal Procedure Code in regard 
to applications for maintenance stand by 
themselves, In fact, they might properly 
form part of a separate Act. They are 
not really criminal proceedings in the sense 
in which are proceedings in regard to the 
prosecution for the commission of an offence. 
Ido not think that any analogy can Fe 
drawn between complaints in regard to the 
commission of offences and application for 
maintenance. I do not, therefore, propose 
to consider the cases which have been 


pointed out to me in regard to the effect of 
‘Grdera of dismissal of complainis under 


s. 243, Criminal Procedure Code, In 

thap. XXXVI, Criminal Procedure Code, 
which deals with maintenance of wives'and 
children, there is nothing set out which will 
give an indication as to the circumstance 
in which the order of a Magistrate is to ke 
regarded as a final order. We-must, there- 
fore, apply. general principles to the con- 
sideration of the matter. In Maung Hla 
Maung v.. Ma On Kin (1) it was held that, 
where there has been no adjudication on an 
application for maintenance, a dismissal 
of such an application would not bar a 
fresh application. A similar opinion was 
expressed in Man Mohan De v. Surabala (2) 
Was there an adjudication in the present 
case before the First Additional Magistrate : 
In my opinion, there was, although I am 
bound to add that I consider the adjudica 
tion was made on somewhat insufficient 
grounds. The Magistrate considered the 
petition of Ma Saw May and her statement 
on oath made when the petition wat 
presented, On the facts which he considerec 
were put before him, he held that Ma Sav 
May was not entitled to maintenance 
There was no question of a dismissal fo: 
default or for any other reason not concerne¢ 
with the merits of the application. Th 
application was considered on its merits anc 
adjudicated upon. 


(1) 5 R 697; 105 Ind. Cas. 240; AI R 1927 Rang. 32€ 
28 Cr. LJ 919: 6 Bur. L J 200, 

(2) 4OWN 89; 54 Ind. Cas, 51; AI R 1920 Ca 
88; 21 Or, L J 8; 80 O L-g 128, 
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_ Hf then there has been an adjudication 
-by the First Additional Magistrate, the 
effect of the Second Additional Magistrate's 
admitting 
inquiry thereon would be to revise the 
orders of the First Additional Magistrate, 
and this the Second Additional Magistrate 
‘Is not authorized to do. He has declined 
‘to do so and he was right 
in 60 declining, On the other hand, if 
actually he had admitted the application 
and held an inquiry, his proceedings would 
not, in my opinion, have been void: see 
Po Sov. Ma Kyin Me (3). In my opinion, 
the proper course for Ma Saw May to have 
followed wasto have applied to this Court 
to revise the order of the First Additional 
Magistrate, but when the District Magis- 
trate refused to refer the case, she herself 
failed to come to this Court. I think, 
therefore, that she must abide by the 
‘decision of the First Additional Magistrate. 
No satisfactory reason can be adduced for 
the long delay in making an application 
to revise the original order. Actually o¥er 
four mouths elapsed between the date of the 
dismissal by the District Magistrate of her 
application and the date of her further 
application in the Court of the Second 
Additional Magistrate. For these reasons, 
I pass the following order. The Second 
Additional Magistrate, Rangoon, is directed 
to proceed with Ma Saw May's application 
“for maintenance of her child and deal with 
it In accordance with law. 


D. Order accordingly, 
(3)4 LB R 337, 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 467 of 1933 
August 12, 1935. 

IQBAL Auman, J. 
Pandit SHIB CHARAN DAS—PLAINTIFF 
—APPELLANT 
Versus 
MUQADDAM AND OTHERS—DEFENDANTS 
HAR CHARAN LAL—Pro forma 
PLAINTIFF—RESPONDENTS 
Transfer of Property Act (IV of 1882), 6. 92-- 
Subrogation—Conditions for—Mortgage in respect of 
vi right is claimed must be redeemed in 


ull. 
All that is necessary to confer the right of 
subrogation is that the mortgage in respect of 
which tha right is claimed should have been 
redeemed in full. If the mortgages agrees to let 
"the mortgage be redeemad on payment ofa smaller 
amount it is not necessary that the entire amount 
due on the basis of the mortgage should be paid. 


B.O A, from the. decision’ of the Addi- 


s~. 
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tional Subordinate Judge, Moradabad: 
dated December 22, 1932. 

Mr. K.N. Malaviya, for the Appellant. 

Mr. 5. N. Sethi, for the Respondents. 

Judgment.—lThis appeal arises out of 
a suit for sale on a mortgage dated March 
&, 1919, and the sole question for considera- 
tion inthe appeal is whether or not the 
Courts below were right in holding that 
the defendants Nos. 8to10 had acquired 
the rightsof a prior mortgagee of the 
year 1919 and were entitled to hold up 
that mortgage as a shield against the 
claim of the plaintiff-appellant. The facts 
are as follows:— 

One Muqaddam mortgaged his property 
in the year 1913 by means of a deed of 
simple mortgage to one Murlidhar. He 
again mortgaged the same property in 
the year1919 to the platintiff-appellant. 
Muqaddam’s brother Pir Baksh also joined 
in the execution of the mortgage of 1919, 
but I am not concerned in the present ap- 
peal with the share mortgaged by Pir 
Baksh. ' 

Murlidhar put his mortgage into suit 
and obtained a preliminary decree in the 
year 1925 and a final decree in the year 
1926, The final decree was for asum of 
Rs. 539-4-6 with future interest at six per 
cent. per annum. After Murlidhar obtain- 
edthe final decree for sale Muqaddam’s 
equity of redemption in the mortgaged 
property was sold in execution of a simple 
money decree and purchased by Babu 
Ram, the predecessor-in-title of defendants 
Nos. 8to 10. Babu Ram paid a sum of 
Rs. 539-4-0to Murlidhar on January 22, 
1928, in satisfaction of the final decree 
held by him (Murlidhar). 

Murlidhar had not impleaded the pre- 
cent plaintiff in the suit for sale brought 
by him and the present plaintiff, there- 
fore, was not debarred from putting his 
mortgage into suit. 

Babu Ram died beforethe suit giving 
rise to the present appeal was filed and the 
plaintiff impleaded amongst other defend- 
ants Nos. 8 f010, the successors-in-interest 
of Babu Ram, onthe allegation that they 
were subsequent transferees of the mort- 
gaged property. These defendants contest- 
ed the suit on the allegation that by pay- 
ing up the decretal amount to Murlidhar 
they had acquired thea rights of Murlidhar 
as prior mortgagee, and, as such, the 
plaintiff was not entitled to sell the proper- 
ty forthe recovery ofthe amount due to 
him without first paying to them the 
amount due on the basia of the prior morte 
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“ fendants has been accepted by both the 
Courts below. j 

It i8 contended by the learned Counsel 
for the plaintiff-appellant that as the 
amount due on the . basis of the final 
decree inthe year 1928, when the payment 
was made by Babu Ram, far exceeded 
the sum of R. 539-4-0 the mortgage of 
Murlidhar was not redeemed in full by 
Babu Ram. It ts, therefore, argued that- 
the right of subrogation was not aequir- 
‘ed by Babu Ram. In support of this con- 
tentionreliance is placed on the last para- 
graph of s. 92 of the Transfer of Property 
Act which provides that 

“nothing in this section shallbe deemed to con- 
fer a rightof subrogation on any person unless 


the mortgage in respect of which the right is 
claimed has been redeemed in full”, 


The argument is that in order to acquire 
the right of subrogation conferred by s. 
92 Babu Ram should have paid to Murli- 
dhar, the entire amount mentioned in the 
final decree together with interest award- 
ed by that decree. This contention, in 
my opinion, is untenable. All that is 
necessary to confer the right of subrogation 
is that the mortgage in respect of which 
the right is claimed should have been 
redeemed in full. It isnot necessary that 
the entire amount due on the basis of 
the mortgage should ke paidif the mort- 
gagee agrees to let the mortgage be re- 
deemed on payment ofa smaller amount. 
In the. present case there is nothing to 
show that Murlidhar did not consent to 
let his decree stand satisfied on payment 
of sum of Rs. 539-4-0 only. This point was 
not raised in either of the Courts below, 
and, therefore, the matter was not decid- 
ed by those Courts. There is, however, the 
fact that the son of Murlidhar came in the 
witness-box and testified to the fact that 
his decree had been discharged. The 
mortgage of Murlidhar was, therefore, re- 
deemed in full and the defendants Nos. § 
to 10 were subregated to the right that 
Murlidhar had on the basis of the mort- 
gage of 1913. The decrees ofthe Courts 
below are, therefore, perfectly correct and 


accordingly I dismiss this appeal with 
costs. 
D. Appeal dismissed. 
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gage of1919. This contention of the de-. 
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| RANGOON HIGH COURT 
Miscellaneous Civil Appeal No. 134 of 1934 

March 27, 1935 
Pace, C. J.anp Mya Bu, J. 
BURMA DAIRY Co., Ltp.— APPELLANTS 
versus 
D. R. DESAI—REsPonDENT 

Presidency Towns Insolvency Act (III of 1809), 
s. 104—Discretion under — When can be exercised— 
Complaint, if should be made at time of hearing dis- 
charge application— Questions to be considered in 
deciding if complaint should be made—Preliminary 
enyuiry, if necessary—Notice to insolvent, necessity 
of. 
Itisopento the Court at any stage of the pro- 
ceedings after the adjudication order has been passed, 
andeven after discharge, to exercise the discretion 
with which it is vested under s. 104, Presidency 
Towns Insolvency Act. It is not necessary, and in 
many cases it would be undesirable, that the 
Court should order that a complaint be made under 
s. 104 atthe hearing of an application for discharge. 
Different considerations arise when the Court is 
called upon to decide whether, and if so, upon what 
terms an insolvent should be granted his discharge, 
and whether the Court should exercise the powers 
which it possessunder s. 104. In considering whe- 
thera complaint should be made under s, 104 the 
Court has not orly to take into account the probability 
ofthe criminal proceedings being successful or the 
reverse, but also must determine upon a considera- 
tion of the caseas a whole whether it is desirable in 
the public interest that an example should be made 
of an insolvent whose conduct has been so bad that 
criminal proceedings ought to be taken against bim 
as a deterrent against the same or similar offences 
being committed by the other insolvents. In any 
case the Judgeis at liberty to proceed under s, 104 
withor without a preliminary enquiry being made. 
An application under s. 104 is not one in which the | 
insolvent against whom proceedings are proposed is 
entitled to take part, unless invited to do so by the 
Court. Butitcannot be said that where an insolvent 
is not heard on an application under s. 104, the in- 
solvent is not thereby prejudiced in any way, because 
in the event of proceedings by way of prosecution 
being instituted he has, of course, ample opportunity 
of appearing and defending himself in those pro- 
ceedings when launched, It depends on the circum- 
stances; and, it may often be of great importance to 
the insolvent that he should have an opportunity of 
explaining to the Court the reasons why he contends 
thatthe Court should not proceed to the extreme 
limit of making a complaint under s. 104 against him 
ing Criminal Court. J. M. Lucas v. Official Assignee 
of Bengal (1) and Jewray Khariwal v. Dayal Chand 


(2), referred to. 
Misc,-C. A.from an order of the High 


Court, dated August 9, 1934. 


Mr. K. C. Sanyal, for the Appellants, 

Mr. Dadachanji, for the Respondent, 

Page, C. J. —This appeal must be allow- 
ed. An application for his discharge from 
insolvency was filed by the respondent, 
and objections to his discharge were pre- 
sented on behalf of the petitioning crc- 
ditors, who are the appellants. In due 
course the application was heard by Sen, 
J. Sitting in insolvency, and the discharge 
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of the respondent was refused. Now in the 
objections to the respondent’s dischargs 
which were filed on behalf of the ap- 
pellants, the appellants inter alia prayed 
that: 

_ “(6) an enquiry may be held into the conduct of the 
insolvent, especially with regard to the offences 
committed by him under s. 103 of the Act; and 
(e)a complaint may be lodged against the insolvent 
to stand his trial in a Oriminal Court as sanction- 
ed by law and for such purpose all necessary orders 
and directions may be passed”. 


The prayers ib) and (© were not referred 
to in the order of Sen, J., refusing the res- 
pondent’s application for discharge. Fur- 
ther we are informed that, except that the 
learned Advocate for the appellants read 
the document containing his objections, 
no reference was made to this subject at 
the hearing of the application for the dis- 
charge of the respondent. On July 4, after 
Sen, J., had passed the order refusing the 
respondent his discharge, the learned 
Advocate for the appellants prepared the 
petition out of which the present appeal 
arises, praying: (a) that an inquiry may 
be heid under the provisions ofs. 104, 
Presidency Towns Insolvency Act, into 
the conduct of the insolvent for having 
committed offences cognizable under s. 104 
of the said Act; (b) that pending the said 
inquiry the bond executed by the in- 
solvent for his due appearance may not 
be cancelled; and ‘c) that for such purpose 
all necessary orders and directions may be 
passed, 


On the same day an affidavit in support 
of the application was sworn by the agent 
and attorney of the appellants. Mr. K.C. 
Sanyal, the learned Advocate for the ap- 
pellants, has informed the Court that he 
endeavoured on that day to obtain an op- 
portunity of presenting this application to 
Sen, J., because he was apprehensive that 
the respondent might abscond. He was 
unable, however, tosee Sen, J., on July 4. 
On the following morning, however, Sen, J., 
directed him to file the application, and 
to take steps that due notice thereof should 
be served upon the respondent. On July 9, 
the present application was filed, and the 
Deputy Registrar ordered notice thereof to 
be served upon the respondent, and fixed 
July 17,as the date of hearing. On that day 
Mr. Dadachanji, the Advocate for the 
respondent, applied for an adjournment 
of the hearing of the application, and his ap- 
plication was granted by Sen, J, The applica- 
tion was eventually heard by Braund, J., who 
was then the learned Judge appointed to 
take insolvency matters, On August 9, 


BURMA DAIRY 00., LTD. V. D. R. DESAI (RANG) 


645 
1934, Braund, J., dismissed the application 
upon ths ground that: 

“Tt amounts to nothing short of an appeal from 
the exercise of the discretion of the Court by 
Sen, J., in making no order for an enquiry under 
s. 104. Itis implicit in the learned Judge's judg- 
ment that beis not disposed to set in motion the 
powers ofthe Conrt under that section, ` 

Against this order of Braund, J., the 
present appeal has been presented. With. 
all respect to Braund, J., we find ourselves 
unable to construe the meaning and effect 
of the order passed by Sen, J., on July 4, 
1934, intheway that found favour with 
the learned Judge in Insolvency. It ap- 
pears to be plain that Sen, J , in passing 
orders on the application of the respondent 
for hia discharge did not, and did not 
affect to, consider or determine the ques- 
tion whether the Court should take action 
against the insolvent under s. 104, Pre- 
sidency Towns Insolvency Act. We are 
informed that after hearing petition of the 
respondent, the report of the Official As- 
signee, and the objections filed on behalf 
of the appellants, Sen, J., took the view 
that it was manifest that the respondent 
must be refused his discharge; the learned 
Judge observing that: 

“There ig no doubt that in this case almost every 
ground for refusing the discharge of an insolvent 
enumerated in 8, -39, Presidency Towns Insolvency 
Act, exists.” 

In the course of his order the Judge stat- 


ed that: o. 
“After hearing the Advocate for the petitioning 
creditor I was satisfied that this was a case in which 
the insolvent’s discharge must be refused, and, there- 
fore, called upon the insolvent’s Advocate at least to 
satisfy me as regards the alleged sale of the Tamwe 
Stores to one Gazi Shah in June 1920, He admitted 
also that this is not a case in which he 
could ask the Court to give his client an uwncondi- 
tional order for discharge. In the circumstances I 
did not desireto hear him any further, nor did he 
ask that he be allowed to address the Court on other 
features of the case." | | 

Sen, J., then proceeded to discuss certain 
other aspects of the case, and after referr- 
ing againto the transaction 1n connection 
with the sale of the Tamwe Stores stated : 

“In my opinion this transaction shows that in 
June 1929, this insolvent was making away with the 
available assets of the firm and was not atall 
concerned about payment to the creditors of the firm. 
In the present state of the case I am not prepared 
to say this transaction was fraudulent, but it is 
certainly highly suspicious, | and the conduct of 
the insolvent in this transaction entitled him to 
no consideration as regards the granting of his 
personal discharge or the imposing of conditions 
on such discharge.” 

Iam inclined to think — 
“in the present state of the 
read at the present stage 
and that the words as 


that the words - 
case" should 
of the case” 
they now. stand - 


646 


are found in the order is probably dve 
to some fault in transcribing what the 
Jearned Judge said. This must teso 
because the learned Judge in the 
preceding sentence had pointed out that 
the transaction in connection with the 
Tamwe Stores “shows that the insolvent 
was making away with the available assets 
of the firm.” As I apprehend his judg- 
ment, what was in the learned Judge's 
mind wasthat for the purpose of dispos- 
ing of the application for dischargeit was 
unnecessary to do more than to point out 
that the transaction in connection with 
the Tamwe Stores plainly disentitled the 
insolvent to any consideration as regards 
the granting of his personal discharge or 
the imposing of conditions on such dis- 
charge. Sen, J., then proceeded to refer 
to the admitted fact that the insolvent had 
transferred promissory notes of the face 
value of Rs. 26,0C0 to various creditors, and 
concluded his order by stating: 

“I am satisfied from all the facts appearing in 


the case that the insolvent has made out nocase 
whatever forthe imposing of terms for his dis- 


charge-and that in the circumstances the only 
order. that can be passed is to refuse his dis- 
charge.” 


- Now, itis common ground that Sen, J., 

did not infact make any reference in his 
order to the prayer in the appellants’ 
objections that the Court should take action 
under s. 101, and having regard to what 
took place at the hearing before him, I 
cannot persuade myself that Sen, J., 
either applied his mind to that matter 
or affected to consider or determine it. 
The subsequent events also support this 
view, because, if Sen, J., bad been under 
the impression that he had already determ- 
ined that prcceedingsshould not be taken 
against the insolvent under s. 1041, he would 
not have acted in the manner in which he 
did when Mr. Sanyal on behalf of the ap- 
pellants made the application under con- 
sideration to him on July 5, nor would the 
learned Judge, on July 7, have granted the 
application of Mr. Dadachanji on behalf 
of the respondent for an adjournment of 
the hearing of the application. Further, 
if Sen, J., had purported to dispose of the 
prayer raised by the ` respondent in his 
objection relating tos. 104 one would hare 
expecled that the learned Advocate for the 
respondent would have applied to the 
learned Judge in insolvency on appeal from 
the order of the Deputy Registrar when the 
present application was filed, and it was 
ordered, that notice should be issued to the 
respondent. That-however was not done. 
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It appears that the insolvent, so far 
from urging that the application of the’ 
appellants did not lie, applied to Sen, J., 
that thehearing of the application should 
be adjourned. With all respect to the 
learned Judge in insolvency I am of opinion 
that at the hearing of the application for 
the insolvent’s discharge Sen, J., neither 
heard nor determined nor purported to 
hear or determine the question whether the 
Court should exercise the powers with 
which it was vested unders. 101. Having 
regard to certain observations in the judg- 
ment of Braund, J., it is desirable that 
we should point out that it is open to the 
Court at any stage of the proceedings after 
the adjudication order has been passed, 
and even after discharge, to exercise the 
discretion with which it is vested under 
e. 104. But, as pointed out by Jenkins, 
O.J. in J. M. Lucas v. Official Assignee of 
Bengal (1), at p. 424 *: | 

“Though no invariable rule can be laid down it 
is ordinarily undesirable to institute criminal pro- 
ceedings until the determination of civil proceed- 
ings in which the same issues areinvolved. It is 
too well known to need elaboration that certain 
criminal proceedings lend themselves’ to the un- 
scrupulous application of improper pressure with 
a view toinfiuencing the course of the civil pro- 
ceedings; und beyond that there is the mischief 
illustrated by this case or criminal proceedings 
being instituted with an imperfect appreciation 
of the facts where they have not been ascertainsd’ 


inthe more. səarching investigation of a civil 
Court." 


Iam further of opinion that itis not 
necessary, and in many cases that it would 
be undesirable, that the Court should 
order that a complaint be made under s. 104 
atthe hearing of an application for dis- 
charge. Diferent considerations arise when 
the Court is called upon to decide whether 
and if so upon what terms an insolvent 
should be granted his discharge, and 
whether the Court should exercise the 
powers which it possesses under s. 104. 
In considering whether a complaint should 
be made under s. 10t the Court has not 
only to take into account the probability 
of the criminal proceedings being success- 
ful or the reverse, but also must determine 
upon a consideration of the case as a whole 
whether it ts desirable in the public 
interest that an example should be made 
of an insolvent whose conduct has been 
so bad that criminal proceedings ought to 
be taken against him as a deterrent 
against the same or similar offences 


being committed by the other iusolvents. 
(1) 24 O W N 418; 56 Ind. Cas. 577; AI R 1920 Qal, 
624; 21 Cr. L J 481. 


*Page of 24 O, W, N,—[ Ed] 
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_Of course, in any case the Judge is at 
-berty to proceed under s. 10t with or 
rithout a preliminary enquiry being made, 
nd in this connection reference may 
sefully be made to the observations of 
ubrawardy and Graham, JJ., in Jewraj 
-hartwal v. Dayal Chand (2). Further, I 
eSpectfully agree with Braund, J., that 
n application under s. 104 is not one in 
‘hich the insolvent against whom proceed- 
1g8 are proposed is entitled to take part, 
nless invited to do so by the Court, but 
rith due deference f do not agree with 
ae learned Judge in thinking that where 
n insolvent is not heardon an application 
nder s. 104: 


“the insolvent is not thereby prejudiced in any 
ray, because in the eventof proceedings by way 
f prosecution being instituted, he has, of course, 
mple opportunity of appearing and defending 
imself in those proceedings when launched.” 


It depends on the circumstances; and, 
; may often be of great importance tothe 
asolvent. that he should have an opportunity 
f explaining to the Court the reasons why 
© contends that the Court should not pro- 
eed to the extreme limit of making a com- 
aint under s. 101 against him in a Criminal 
Jourt. In the present case notice of the 
pplication was given and in my opinion 
ightly given to the respondent. Now, the 
earned Judge in insolvency has dismissed 
he present application upon the ground 
hat it was not open to him to hearor 
letermine it on the merits. For the reasons 
hat we have stated the appeal wiil be al- 
wed, the order from which the appeal is 
rrought set aside, and the proceedings 
eturned to the learned Judge sitting in 
nsolvency for the application to be heard 
ind determined on the merits according to 


aw. i 
Mya Bu, J.—I concur. 


N. Arpeal allowed. 
(2) 55 O 737; 111 Ind. Cas, 372; A I R 1923 Oal 21); 
7 O L J 250. 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT 
Criminal Revision Application No. 57-B 
of 1935 
June 27, 1935 
SUBHEDAR, A. J. O. 
EMPEROR— PROSECUTOR 


versus 
~ KRISHNARAO AND oTturrs—AccuseED 


< — NON-APPLIOANTS 

-Cıiminal Procedure Code (Act V of 1898), ss. 190 
1) (a), 195 (1) (c)—Tampered sale deed produced in 
{agistrate’s Court—Report to Registrar—Hnquiry by 
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Registrar —Complaint by Rejistrar against scribe, 
vendee and attesting witness in respect of forgery— 
Held, complaint came within s. 190 (1) (a) and 
8, 195 (1) (c) was no bar. 

In a theft case, a tampered sale-deed was produced. 
In the meantime it was reported to the District 
Registrar, that the register containing acopy of the 
aforesaid salc-leed was tampered with by altering 
the figure regarding the number of trees sold under 
the deed He therefore started an enquiry and 
came to the conclusion that the original sale-deed aa 
well asthe copy kept in the Registrar’s office were 
so altered. Accordingly, he lodged a complaint in the 
Court of the Sub-Divisional Magistrate, against the 
scribe under s. 487, Penal Code, and against the 
vendee and the attesting witness under ss 467,109, 
Penal Code in respect of the forgery of the aforesaid 
sale deed. A preliminary objection was raised by the 
accused that the Sub-Divisional Magistrate had no 
jurisdiction to take cognizance uf the offence on the 
complaint of the District Registrar as he was not the 
Court before which the alleged forged document was 
produced within the meaning ofs, 195 (l) (e) of the 
Criminal Procedure Code: 

Held, that the complaint came within s. 190 (1) (a), 
Criminal Procedure Code and was tenable and 
s. 195(1)(c), Oriminal Procedure Code was no bar as 
none of the accused were parties to the proceedings 
in the criminal case. Emperor v. Rahimdino (2), 
relied on, 

Held, also that the vendee was also not a party to 
that proceeding as it was not started upon his com- 
plaint but upon report made by the Police. Konhaiya 
Lal v. Bhagwan Das (1), distinguished. 

Or. Rev. App. against an order of the 
Sessions Judge, Akola, dated March 2], 
1935, 

Mr, W. R. Puranik, fcr the Crown. 

Messra. T J. Kedar and V. S. Herlekar, 
for the Non-Applicant, 

Order.—By a sale deed dated February 
14, 193 t, cne Khandu and others sold some 
fields and certain mango trees to mme 
Balaji. This document was scribed by 
Krishnarao Dafne and was attested among 
others by one Patilboa. On the information 
of the vendee Balaji of the theft of mango 
fruits of some of the trees comprised in 
the aforesaid sale-deed, the Police on May 
21,1934, put up a challan in the Court of 
the Naib-Tahsildar and Magistrate, Second 
Olass, Chikhli, against the vendor Khandu 
for an offence under s. 379, Indian Penal 
Code, This was registered as Criminal 
Case No. 31 of 1934 but was withdrawn 
and the accused was discharged on August 
23, 1934. 

In the meantime it was reported to the 
District Registrar, Buldana, that the 
register containing a copy of the afore- 
said sale-deed was tampered with by alter- 
ing the figure of “20° to “29” regarding 
the number of trees sold under the deed. 
He, therefore, started an enquiry and came 
to the conclusion that the original sale-deed 
as well asthe copy kept in the Registrar's 
office were so altered. Accordingly, on 
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August 8, 1934, he lodged a complaint in 
the Court of the Sub-Divisional Magistrate, 
Khamgaon, against the scribe Dafne under 
8. 467, Indian Penal Code, and against the 
vendee Balaji and the attesting witness 
Patilboa under s. 467/109, Indian Penal 
Code, in respect of the forgery of the afore- 
sald sale-deed. This was registered as 
Criminal Oase No. 19 of 1934. 

A preliminary objection was raised by 
the accused that the Sub-Divisional Magis- 
trate had no jurisdiction to take cognizance 
of the offence on the complaint of the Dis- 
trict Registrar as he was not the Court 
before which the alleged forged document 
was produced within the meaning of s. 195 
(1) (c) of the Criminal Procedure Code. 
This objection was overruled by the Sub- 
Divisional Magistrate by holding that the 
complaint made by the District Registrar 
was one which came within the purview of 
8. 190 (1) (a) of the Criminal Procedure 
Code. Against tbis order the accused filed 
a revision before the Sessions Jadge, Akola, 
who has made the present reference under 
s. 438 of the Criminal Procedure Code with 
a recommendation for quashing the pro- 
ceedings against the accused on the ground 
that since the document alleged to be forged 
was produced in the Court of the Naib- 
Tahsildar and Magistrate, Second Class, 
Chikhli, that Court alone was competent 
to make a complaint of the alleged for- 
gery under s. 195 (1) (c) of the Criminal 
Procedure Code and not the District Re- 
gistrar who actually lodged it. 

‘Having heard the learned Counsel for the 
accused and the Government Advocate at 
great length, I am clearly of opinion that 
the recommendation of the Sessions Judge 
cannot be accepted. Section 195 (1) e) of 
the Criminal Procedure (ode prohibits a 
Court from taking cognizance of any offence 
described in e. 463, Indian Penal Code. 

“When such offence has been committed by a party 
to any proceeding in any Court in respect of a 


document produced in such preceeding except on the 
complaint of such Court.” 


The first question for determination, which 
unfortunately escaped the notice of the two 
lower Courts, therefore, was if any of the 
three accused was a party to the criminal 
proceeding for theft in the Court of the Naib- 
Tahsildar and Magistrate, Second Class 
Chikhli, where the alleged forged document 
was produced so as to aftract the provisions 
of s.195 (1) (e) of the Criminal Procedure 
Code. It is conceded for the accused that 
neither the scribe Dafne nor the attesting 
witness Patilboa was a party to the said 


AMIR SADAT SHAH V. EMPEROR (PESH.) 


158 10 


proceeding. It is rightly contended by th 


learned Government Advocate that th 
vendee, Balaji, could not also be regarde! 
as a party to the said proceeding for th 
simple reason that it was not started upo 
his complaint under s. 190 (1) (a) of th 
Criminal Procedure Code as was the cas 
in Kanhaiya Lal v. Bhagwan Das (1) bu 
was admittedly initiated upon a report 11 
writing of facts which conslituted the al 
leged offence made by a Police Officer unde 
s. 190 (1) (b) ibid. If follows then tha 
the complaint of the District Registrar, 01 
which the proceeding against the accuse 
was initiated, came within the purview c 
s. 190 (1) (a) of the Criminal Procedur 
Code to the tenability of which there coul 
be no bar under s. 195 (1) (c) ibid: compar 
Emperor v, Rahimdino (2). On this shor 
ground alone the order of the Sub-Div: 
sional Magistrate holding that it had jurie 
diction to entertain the complaint is correc 
and is upheld. 

For the reasons set forth above the refel 
ee is rejected. Let tha records be return 
ed. 

(1)48 A 60: 89 Ind. Cas. 1033; AI R 1926 All, 30; 2 
AL .J 956; L R 6 (A) 153 Or; 26 Cr, LJ 1485. 


(2) A I R 1928 Sind 69; 105-Ind, Cas. 802; 228 L. 
201; 28 Cr, L J 978; 9 A I Cr. RISE, 


D. Reference rejected, 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Criminal Appeal No. 486 of 1934 
January 29, 1935 
Mir AHMAD, ÀA. J.C. 
AMIR SADAT SHAH— ACCUSED 
— ÅPPELLANT 
Versus 
EMPEROR—OprPosIitTs PARTY. 

Penal Code (Act XLV of 1880), ss. 301, 307—Mistah 
—Accused shooting at A — B wounded by mistake- 
Accused, if guilty under s. 307. 

Under s. 301, Penal Code, where a person who wishe 
to kill A by mistake kills B, he isas much guilty c 
murder as if he had killed A himself. Section 36 
provides for the punishment of a person who intend 
to commit murder but fails in achieving his objec 
The effect of the two sections read together is that a 
accused person who shoots at A and wounds Bb 
mistake would be guilty under s. 307, althoughh 
has not been able to get the person whom he intende 
to injure. 





Cr. <A. from an order of the Senior Suk 
Judge, Bannu, dated November 1 
1934. 


Mr. M. Peer Bakhsh, for the Appellant. 
Mr. S, Raja Singh, for the Crown. 


Judgment.—Mir Saadat Shah, M. 
Salam and Naib Shah, first cousins. havi 


been convicted under s. 307, Indian Pens 
Code, by Additional District Magistrate 
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Bannu. He sentenced Mir Salam Shah to 
seven years and the remaining two to two 
years’ rigorousimprisonment. They appeal. 
The facts briefly are that one Mir Ahmad 
Khan was watching his rice erop on 
. July 22, 1934. The daughter of Said 
Shah was grazing cattle near the crop. 
Mir Ahmad Khan prohibited her from 
allowing the animals to stray and there 
was a quarrel, According tothe prosecu- 
tion the family of Nabi Shah, who is 
a son of Said Shah, took it ill and had 
a fight with Mir Ahmad. It is alleged 
by the prosecution that the three ap- 
pellants and one Mir Sahib Shah, who 
has been discharged by the trial Court, 
fired at Mir Ahmad Khan ab digar time. 
He was running away from them La- 
wang Shah, whose lands Mir Ahmad Khan 
cultivates, was also present. It is alleged 
that he ran along with Mir’ Ahmad 
Khan and was hit in the leg by Mir 
Salam Shah after the first volley fired 
by the four accused had gone amiss. 
The witnesses produced by the prose- 
cution are alladmittedly connected with Mir 
Ahmad Khan excepting Ghulam Rasul who 
has enmity with Said Shah. There are 
material discrepancies between their state- 
ments. Mir Ahmad states that Mir Sahib, 
the discharged accused, order Mir Salam 


to fire which he did, hittimg Lawang 
Shah and then allthefour accused fired 
together missing their object, On the 


other hand, P. W. Ghulam Rasul says that 
allthe accused unsuccessfully fired and 
then the order was given to Mir Salam 
Shah. Farrakh Azad and Mir Kasam wit- 
ness do not refer to any such order having 
been given by Mir Sahib. The most in- 
teresting feature of the case is that 
Ghulam Rasul, when questioned as to where 
the empty cases had gone after such a 
large number of shots were fired, alleged 
that they were collected by the accused 
before they left the place. 

Now it is obvious that only one bullet 
wound was caused on Lawang Shah'sleg. 
No empty cartridge cases were found on 
the spot. The firing took place about digar 
time when it would be highly improb- 
able to miss the victim,if in fact four 
persons had fired a volley. Agaio,it is 
not clear why the fonr accused did not 
fire another volley and leftit to Mir Salam 
alone to shoot down Lawang Shah. All 
these facts clearly point to one conclusion, 
that isto say, that Mir Salam Shah was 
the person who fired and hit Lawang 
Shah and that the others were brought 
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into swell the number of accused in 
the usual Pathan manner. I have there- 
fore no hesitation in accepting the appeal 
of Mir Saadat Shah and Naib Shah, and 
setting aside their convictions ard sen- 
tences direct that they should be released 
at once. As regards Mir Salam Shah 
there is no doubt whatsoever that he was the 
person who caused the wound on Lawang 


Shah. His learned Counsel states that 
he did not intend to cause the death 
of Lawang Shah and that the 


latter was Kit by mistake. The Counsel 
argues that in the circumstances he is not 
guilty of an offence unders. 3807, Indian 
Penal Code. Counsel admits that he would 
have been so guilty if he had hit Mir 
Ahmad Khan. 

I need not take long in dismissing this 
proposition. Section 301, Indian Penal 
Code, lays down that a person who wishes 
tokill A and by mistake kills B is as 
much guilty of murder as if he had killed A 
himself. Section 307 provides for the punish- 
ment of a person who intends to commit 
murder but fails in achieving his object. 
The effect of the two sections read together 
is that an accused person who shoots at A 
and wounds B by mistake would be guilty 
under s. 307, although he has not been 
able to get the person whom he intended 
toinjure. Jn the circumstances the con- 
viction of Mir Salam Shah under s. 307, 
Indian Penal Code, is correct. It ig 
maintained. The punishment is rightly 
deserved and his appeal is dismissed. 


N. Appeal dismissed, 


a WB 


BOMBAY HIGH COURT 
‘Full Bench 
Criminal Reference No. 56 of 1935 
August 6, 1935 
Beausont, C. J., N. J. WADIA AND 
DivatTia, JJ. 
VAIJAPPA SHIVLINGAPPA 
HUMBERWADI—AcousEp 
versus 


EMPEROR—Opposite Party 

Criminal Procedure Code ‘Act V of 18'8), s. 562 
—Offence punishable with imprisonment for not 
more than seven years" and “offence punishable with 
not more than two years’ wimprisonment—Whether 
cover offences punishable with fine—Interpretation of 
statute—Act of Parliament — Intention of legislature 
—Violence to language. 

The expression “offence punishable with imprison- 
ment for not more than seven years" in s, 562, 
Criminal Procedure Code, is intended to be read in 
the same sense as the expression in sub-s. (1A) 
“offence punishable with not more than two years 
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imprisonment," and both expressions are intende® 


to cover offences. punishable with a less severe 

sentence than those indicated and therefore to 

-include offences pee only with fine, Emperor 
ed, 


v. Kasturi (1), over 
In construing an Act of Parliament the Court 


always has to ascertain the intention df the Legisla- 
ture from the language of the whole enactment, and 
ig sometimes becomes necessary to doa certain 
athount of violence to the language in which AR 
particular passage is couched in order to give effect 
to tha intention to be gathered from the enactment 


as a whole. 

Cr. Ref. from an order of the District 
Magistrate, Belgaum. ; 

Mr. B. L. Dabholkar, for the Accused. 
- Mr. P. B. Shingne, for the Crown. 

Beaumont, C. J.—This is a ‘reference 
made to this Court by the District Magis- 
trate of Belgaum. The accused was con- 
victed under s. 16, Motor Vehicles Act, 
and under that section the only punish- 
ment which can be inflicted is one of fine. 
The accused being a first offender, the 
trial Court dealt with him under 8. 562 
(1) Criminal Procedure Code, and required 
him to enter into a bond to appear and 
receive sentence when called upon. The 
District Magistrate has referred the matter 
to this Court, because in his view s. 562 
(1) does not apply to an offence punishable 
with fine only. His view is in accordance 
with ihe decision of a Benchof this Court 
in Emperor v. Kasturi (1), and there also 
a dictum cf this Court to ihe same effect 
in Emperor v., Merwanji (2). The questicn 
which this Full Bench has to consider is 
whether that construction of s. 562 (1) is 
right. Tke sub section provides that when 
any person not under 21 years of age 
is convicted of an offence punishable with 
imprisonment for not more than . seven 
years, or when any person under 21 years 
of ageor any woman is convicted of an 
offence not punishable with death or trans- 
portation for life, and no previous conviction 
is proved against the offender, then the 
Court may in its discretion direct that 
such person be released on entering into 
a bond to appear and receive sentence 
when called upon in leu of inflicting any 
sentence. Section 962 (IA) provides that in 
any casein which aperson is convicted of 
certain specified offences or any offences 
under the Indian Penal Code, punishable 
with not more than two years’ imprisonment 
and no previous conviction is proved against 
him, the Court may release him with an 
admonition. 

1) 28 Bom . ~ 
109 Bom B14; 97 Gr Lye atk ee 


(2) 52 B 250; 109 Ind, Cas, 502: A I R 19° < 
29 Gy LJ 566; 30 Bom L R 375,” kaa ahan 
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It is to be noticed that before the year 1924) 
e, 562 (1) was couched in much narrower 
terms, and Was applicaable only to the 
elass of offencés which ate now dealt with 
tinder s. 562 (1A), ifeluding, that is, 
Affences under the Penal Code punishablé 
with not more than two years’ imprison- 
ment. Io the year 1923 the section was 
amended sas to extend to offences other 
than those punishable under the Penal | 
Code, and the phraseology was altered 
from the original expression, offence pun- 
ishable with not more than two years im- 
prisonment into “offence punishable with 
imprisonment for not more than seven 
years." The view which prevailed with 
this Court in the two cases to which I have 
referred is that inasmuch asa fine is not 
imprisonment, the case of an oTence puni- 
shable only with a fine is not covered by 
the first part of s. 562 (1). The legis- 
lature has not in the section dealt expressly 
with the -case of an ofience punishable 
only with fine. If one takes the language 
of the section quite literally, it would ap- 
pear that a person not under 21 years of 
age whois convicted of an offence punish- 
able with a fine, that punishment not being 
‘imprisonment for nct more than seven 
years,” cannot he cealt with under the 
section, whereas a person who is under 
21 years of age, or any woman, convicted 
of an offence punishable only with a fine, 
that punishment not being “death or 
transportation for life,” can be dealt with 
under the section, and any person convicted 
of an oTence punishable only with fine which 
falls within sub-s. (1A) can be dealt with 
under the section because fine is “not more 
than two years’ imprisonment.’ No 
rational reason has been suggested by the 
Government Pleader, nor can I see cne, 
for any distinction being drawn between 
the case of an adult male person con- 
victed of an ofience punishable with fine 
and any other person so convicted, In 
construing an Act of Parliament the Court 
always bas to ascertain the intention of 
the Legislature fiom the language of 
the whole enactment, and if sometimes 
becomes necessary todo a certain amount 
of violence to the language in which a 
particular passage is couched in order to 
give effect to the intention to be gathered 
from the enactment as a whole. Reading 
s. 562, sub-ss, (D and (1A), it seems to me 
quite clear that they are dealing with 
cases of first cffenders wheres the con- 
viction is for an offence of less than a 
certain degree of gravity, the degree of 


1935 


gravity being measured by the maximum 
punishment which can be imposed for the 
tence, and the intention is to enable such 
first offenders to be dealt with leniently. It 
ig clear that an offence punishable with fine 
only is an offence of a minor character, 
of very much less gravity than an offence 
punishable with imprisonment up to seven 
years. Reading the section as a whole, I 
have no doubt whatever that the expres: 
sion “offence punishable with imprisonment 
for not more than seven years’ was intended 
to be read in the same sense as the expres-. 
sions in subs, (LA) “offence punishable 
with not more than two years" imprison- 
ment,” and that both expressions were 
intended to cover offences punishable 
with a less severe sentence than those indi- 
cated and therefore to include offences 
punishable only with fine. Jo my opinion we 
ought to treat the case of Emperor v. 
Kasturi (1) as overruled. That being so, we 
must reject the reference. 

N. J. Wadia, J.—I agree. 

Divatia, J.—I concur. 

D. Reference rejected. 

RANGOON HIGH COURT 
Wirst Civil Appeal No. 32 of 1934 
March J, 1985 
BAGULRY AND Ba U, JJ. 

R. K. BANERJEE, OFFICIAL 
RECEIVER, MANDALAY—APPELLANT 
versus 
D. SUCCARAM — Resron DENT 

Provincial Insolvency Act V of 1920), ss. 37, 53, 
5I—‘All acts theretofore done’ in s. 37, if includes 
setting aside of irunsfer made by insolvent— 
Property, meaning of—Rights to collect money due 
to insolvent, tf vests in appointee—Adjudicaiton, 
effect of—dppointee, status of—Right to execute 
decree in favour of Receiver in insolvency. 

The words “all acts theretofore done“ in s. 37, 
Provincial Insolvency Act, mean all acts done 
with a view to making sales and dispositions of 
property, including the setting aside of transfers 
made by the insolvent with a view ultimately of 
making sales of the property _ 80 recovered for 
the benefit of the estate in his hands and, 
therefore, ultimately fur the benefit of the eredi- 
tors, even though the actual final disposal of the 
property has not been made on the date of 
annulment of the adjodication and, therefore, 
the date on which the Receiver in insolvency 
qua Receiver ceases to exist. 

In s. 37, Provincial Insolvency Act, the word 
‘property’ is used in its widest sense, that 
is to say, it is used in the sense not only 
of the thing which is the subject matter of 
ownership, but includes also the dominion or 
the right of ownership or of partial owner- 
ship. The right to collect money due to the 
insolvent is ‘property’ within the meaning of s. 
37 and it vests inthe appointee under the pro- 
visions of s. 37, and the appointee can take necessary 
steps to realise the amount. 
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Per - Baguley, J.—On adjudication the existing 
property of the debtor vests inthe Receiver in 
insolvency, that is, the property of the debtor, By 
virtne of the powers given to the Receiver under 
ss. 53 and 51, the Receiver is able, sometimes 
to increase the estate in his hands, Jt still 
remains the property of the debtor in the 
hands of the Receiver in insolvency, and when 
a vesting order is made the whole of that 
property in thehands of the Receiver tn insolvency 
passes to the appointee, if there is one. If no 
appointee has the property vested in him, that 
property reverts tothe debtor, but only to the 
extent of his right or interest therein, and that 
must mean the extent ofhis right or interest 
as it existed on the date of his adjudication. 
Flower v. Mayor, Alderman and Burgesses of Borough 
of Lyme Reais Corporation (3', Jokhiram Surajmal v, 
Chouthmal Bhagirath (5) and Bailey v. Johnson (6°, 
referred to, 

There is nothing in the Act which says that 
the appointee is to baranked lower than an ordi- 
nary bailes. In this case he is somewhat in 
the natura of a bailee for hire or reward, because 
provision has been madefor the drawing of com- 
mission, Executing a decree and thereby prevent- 
ing the right to draw ths money being complete- 


ly lost is a normal procedures in safe-guard- 
ing the estate inhis hands so that creditors 
may later on have recourse to it. There is, 


therefore, no legal reason why he should not take 
the very proper course of executing a decree in 
favour of the Receiver in insolvency. [p. 655, col. 2.] 


F. C. A. from anorder of the District 
Court, Mandalay, dated November 17, 1933. 


Mr. R. G. Aiyangar, for the Appellant. 

Mr. R. Clark, for the Respondent. 

Ba U, J.—This case arises out cf the 
insolvency proceeding of a money lending 
firm known as tbe C. T. A: R. A. firm of 
Mandalay. The firm was adjudicated in- 
solvent on June 22. 1927, and the Official 
Receiver of Mandalay was appointed Re- 
ceiver in insolvency. A vear later he 
applied for the annulment of the transfer 
of several sums of money amounting in 
all to Rs. 13,550 made by the insolvent 
firm to the respondent, D. Sacaram, on the 
ground that the transfer was a fraudulent 
transfer within the meaning of ss. 53 and 
5t, Provincial Insolvency Act. He succeed- 
ed “in his application, and the transfer 
was annulled by the District Judge, 
Mandalay, by an order dated March 27, 
1929. On appeal the order of the District 
Court relating to the annulment of the 
transfer of four sums of money amounting 
to Rs. 8,050 was confirmed, but his order 
relating to the annulment of the transfer 
of Rs. 5,500 was set aside by this Court 
by an order dated July 7, 1930. Before 
the order was passed by this Court on 
appeal the adjudication of the Chettyar Firm 
was annulled under s. 43, Provincial In- 
solvency Act. If was annulled on Febru- 
ary 11,1930. By the same order the learned 
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Judge of the-District..Court directed thai 
“the property” of the insolvent be vested 
in the Official Receiver as from the date 
‘of the annulment of the order of adjudica- 


tion. : 

In pursuance of the said order the 
Official Receiver as “appointee” applied 
for execution of the order of the District 
Court passed on March 27, 1930, as sub- 
sequently confirmed by this Court, in 
yespect of Rs.. 8,050 in Civil Execution 
No. 2 of 1932, in Civil Execution No. 4 of 
-.1933 and lastly in Civil Execution No, 69 
of 1933. In his last application for execu- 
tion the appointee said that he had receiv- 
ed a sum of Rs. 1,500 towards the part 
payment of the decretal amount. For pay- 
ment of the balance, Re. 6.550 and costs 
he prayed for attachment of half ihe salary 
of the respondent. The application for 
execution was opposed by the respondent 
on the following grounds: 

“(1) That the Official Receiver obtained a decree 
after the adjudication of the O. T. A. R A Firm was 
annulled, and as such, it is ultra vires; (2) that the 
Official Receiver cannot execute the decree as there 
was no. more Official Receiver to the estate of O, T. 
A. R. A. firm (8) that the decree obtained by the 
Official Receiver, as such, did not vest in the ap- 
pointes and the appointee is not competent to execute 
the decree “4) that the application for execution is 
not legally maintainable.” ar 

On these objections the learned District 


Judge said: 

“Although the decree-holder has here styled him- 
self "R. K. Bannerjee, Official Receiver" he must 
be deemed to be acting as the appointee under 
s. 37, Provincial Insolvency Act. I take it that the 
date of annulment of the transfer in favour of 
Succaram must be the date of the District Oourt’s 
order, which was prior to the adjudication being 
annulled. The question that falls for determination 
is, then, whether after the adjudication order has 
been annulled, an appointee under s. 37, Provincial 
Insolvency Act, can institute and maintain an execu- 
tion proceeding against a transferee when the order 
annulling the transfer was passed prior to the 
annulment of the adjudication”. 


The learned Judge answered this question ' 


as follows: 
“The Receiver prior to the annulment of the order 


of adjudication has a right to recover this money 
from Succaram; but he did not avail himself of this 
right. The Official Receivers powers as such fell 
with the order annulling the adjudication. The 
next question that arises is whether the right to 
recover the money from Succaram devolved upon 
the appointee. It could not apparently devolve 
upon the appointee under 8. 37 (1). Provincia] Insol- 
vency Act. unless it could be deemed to be the 
property of the debtor. I find considerable difficulty 
in seeing how this right to recover this money 
from Succaram could be deemed to bea right which 
could vest in the debtor”. 


The application for execution was then 
dismissed: by the learned District Judge in 
accordance With this finding. The decision 
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of the present appeal therefore turns upon 
the solution of the following two questions : 
(1) Whether the order passed in the 
proceedings instituted by the Recelver In 
insolvency under ss. 58 and 54, Provincial 
Insolvency Act, against the respondent 
Suecaram must he treated as null and void 
and of no effect in view of the annulment of 
the adjudication of the Chettyar firm (2) 
if not, whether the right to recover money 
from the respondent is “property” within 
the meaning of s. 37, Pro¥incial Insolvency 
Act, which vests in the appointee. 

To answer these questions a reference 
to s. 37, Provincial Insolvency Act, must 
be made; g. 37 runs as follows: 

37 (1) “Where an adjudication is annulled, all 
sales and dispositions of property and payments 
duly made, and all acts theretofore done, by the 
Court or Receiver, shall be valid; but, subject as 
aforesaid, the property of the debtor who was adjudg- 
ed insolvent shall vest in such person as the Court 
may appoint, or, in default of any such appoint- 
ment, shail revert to the debtor to the extent of 
his right or interest therein on such conditions, if 
any as the Court may, by order in writing, declare 
(2) notice of every order annulling an adjudication 
shall be published in the local official Gazette and 
in such other manner as may be prescribed.” * 


Now what do the ‘words “all acts 
theretofore done” mean? ‘'Theretofore” is 
defined in Murray’s Oxford Dictionary as 
meaning “before that time previous to 
that.” Before that time or previous to 
that as used in this section mean before. 
the time of the annulment of the adjudi- 
cation. Therefore the words “all acts 
theretofore done” mean all acts done with a 
view to making sales and dispositions of 
property including the setting aside of 
transfers made by the insolvent with a 
view ultimately of making sales of the 
property so recovered for the benefit of the 
estate in his hands and therefore ultimately 
for the bénefit of the creditors, even 
though the actual final disposal of the 
property has not been made on the date 
of the annulment of the adjudication and 
therefore the date on which the Re- 
ceiver in insolvency qua Receiver 
ceases to exist. This is in consonance 
with good sense and good law. ‘If’ it 
were to be otherwise, the result would be 
startling. Take, for instance, a case like 
this. A transferred his house to B bya 
registered deed.: Two months after the 
transfer he became insolvent. The Receiver 
in insolvency applied for the setting aside 
of the transfer on the ground that it was 
fraudulent. After an elaborate enquiry 
the Court found that the transfer was in- 
deed fraudulent. In spite of this finding 
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if the property was still to remain in the 
possession of B, but not to vest in a per- 
‘son appointed under s. 37 after the annul- 
ment of adjudication, the position would 
be monstrous. I have therefore no doubt 
in my mind that ithe order passed Ly the 
District Court in the proceedings instituted 
by the Receiver in insolvency under es, 53 
and 54, Provincial Insolvency Act, has not 
bocome vacated by the annulment of the 
adjudication of the Chettyar Firm. 

Now, this takes me on to the considera- 
tion of the second question. What is 
meant by “prcperty”’ has not been defined 
either in the Provincial Insolvency Act 
or in the Transfer of Property Act, but 
if a reference is made tos. 94, Transfer 
of Property Act, wherein it is pointed out 
that “other intangible things can be made 
the subject for sale,’ it will be seen that 
properly is used in its widest sense, that 
is to say, ib is used in the sense not 
only of the thing which is the subject- 
matter of ownership, but includes also the 
dominion or the right of ownership or of 
partial ownership in this sense ihe right 
to collect the money, Ra. 6,560, balance of 
Rs. 8,050 which has been found due by 
the respondent tothe O. T. A. R. A. Firm is 
“property” within the meaning of s. 37, 
Provincial Irsolvency Act, and it vests in 
the appointee, under the provisions of s. 37. 

It ig, however, submitted on kehalf of 
the respondent that even if the right to 
collect the money from him is “property,” 
it does not vest in the “appointee” but 
vests in the debtor, the Chettyar Firm. In 
support of his contention the learned 
Counsel for the 1eepondent refers to the 
following cases: Lachmi Chand v. Bepin 
Behary (1), Markwick v. Hardingham (2), 
Flower v. Mayor, Alderman and Burgesses 
of Borough of Lyme Regis Corporation (3), 
Crew v. Terry (4) Jokhiram Surajmal 
v.  Chouthmal Bhagirath (5) and 
Bailey v. Johnson (6). Tf these cases are read 
carefully, if will be eeen that they do not 
in the least suppcit the contention of the 
learned Advocate fcr ihe respondent, but 
supports the case for the appellant. I do 
not propose to gointo all these cases but 

(1) 32 O WN 716; 115 Ind. Cas, 356; A I R 1928 


Cal. 644. 
ane (1860) 15 Ch. D £39; 29WR 36i; 43 LT 


(3) (1921) 1K B 448; 9 LJ KB 3&5; 37 TLR 
149; 124 L T 4€3. 

(4) (1876) 2 C P D403; 46 L J O P 787. 

(5) 9 Pat. 945; 130 Ind. Cas, $8: A I R 1931 Pat. 70: 
Ind. Rul. 1°31 Pat, 134. 
PY ed Ex, 26°; 41 L J Ex, 21]; 20 W R 
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would refer only .to the observations of 
Cockburn, C. J., in Batley v. Johnson (6) 
wherein his Lordship said (at p. 265*) : 

“The effect of s. Bl is, subject to any bona fide 
disposition, lawfully made by the trustee prior to 
the annulling of the bankruptcy, and subject to any 
condition which the Court annulling the bankruptcy 
may by its order impose, to remit the party whose 
bankruptcy it set aside to his original situation. Here 
the Court of Bankruptcy has imposed no condition; 
the general provision of the section has, therefore, 
its full effect, and that effect is to remit the bankrupt, 
at the moment the decree annulling his bankruptcy 
is pronounced, to his original powers and rights in 
respect of his property.” : 

If a condition had been imposed, the 
bankrupt’s property would only have revert- 
ed to him subject to that condition. To 
the same effect his Lordship the Chief 
Justice said in Jaing Bir Singh v. Official 
Receiver (7). His Lordship said: 

“The effect of the order of annulment is that the 
property of the insolvent subject tos 37 reverta to 
him or to the person in whom the property is 
vested as at the date when the order of adjudication 
was passed", l 

Ae the 11ghb to collect the amount due 
from the respondent is found to be property, 
and as such, has vested in the appointee, the 
appointee can in my opinion take neces- 
sary steps to realise the amount. For these 
reasons I would allow this appeal, set aside 
the order of the lower Court and allow the 
execution proceedings to proceed. The ap- 
pellant will get his costs of the appeal. 

Baguley, J—I have had the advantage 


of reading my brothers judgment, and I 


agree that this appeal must be allowed, but 
I would like to put my reasons in my own 
words. 

~The question to be decided is one of 
extreme difficulty, on which there seems to 
be considerable diversity of opinion and, 
if I may be allowed tosay so, it exempli- 
fies the need for a recasting ot the Provin- 
cial Insolvency Act which, as it now stande, 
is open to differences of interpretation. It 
is difficult to see the exact basis upon 
which it is founded. As I understand it, 
the original Bankruptcy Act was an act 
passed for the relief of insolvent debtors, 
It seems to have been found, certainly in 
this country and probably elsewhere, that 
the people who most require relief are the 
creditors who have been deceived by par- 
ties who resort to trickery. An innovation 
has been made by inserting amendments 
tending to make the Act one for the pro- 
tecticn of Innocent creditors, and the two 
objects have not been combined as satis- 


(7) 11 R 287; 145 Ind. Cas. 320; AI R 1933 Rang, 
223; 6 R Rang. 33. 


"Page of (1872) 7 Hx.—[Ha,] 





654 
factorily as one would wish they might 
have been combined. Whether they can 
both be combined in one Act is, of course, 
a matter which need not be discussed here. 

The short point to be decided in this case 
is as follows: A firm was adjudicated 
insolvent and a Receiver appointed. The 
Receiver took steps to get certain transac- 
tions set aside under s. 53, Provincial In- 
solvency Act. (Lavoid the use of the word 
“annulled” because that occurs in another 
section). When some transactions had been 
set aside, and while other applications were 
still pending, the adjudication was annul- 
led under s. 43, anda vesting order made 
“under s. 37, vesting the property of the 
debtor in the same individual who had 
been the Receiver in bankruptcy namely, 
the Official Receiver at Mandalay. He cea- 
sed to be a Receiver in bankruptcy and 
became an appointee under s. 37. He, 
however, continued with the applications, 
under ss. 53 and 54, and initiated other 
similar proceedings after the annulment 
of the adjudication. The cese came before 
this Court and wes the subject of a Full 
Bench Reference in -Jaing Bir Singh v, 
Oficial Receiver (7) and it was then decid- 
ed that after the annulment of the adjudi- 
cation the Receiver had no power to con- 
tinue the proceedings under ss. 53 and 94, 
As this is a Full Bench ruling, it is bind- 
ing on all Courts in this Province, although 
the contrary view has been taken in other 
parts of India; but it must be regarded 
as settled law in this Province. The ques- 


tion now before us, however, is whether 


decrees in favour ofthe Official Receiver, 
which had been obtained before the annul- 
ment of the adjudication, can he executed 
by the appointee under s. 37, in whom the 
estate of the insclvent is vested by means 
of a vesting order. l 
The difficulty of s. 37 is that it provides 
for aunulments made under different sec- 
tions. It has to provide for the adjudica- 
tion being annulled either because the 
adjudication should never have been made 
or because the debtor has paid his debts 
in full. Such annulments may be referred 
to as honourable annulments, Then we 
have annulments because the debtor has 
settled with his creditors by some composi- 
tion or scheme of arrangement. These 
might perhaps be referred to as satisfact- 
ory annulments. Both these kinds of 
annulments are known to English Law, 
and vesting orders under. them are 
rovided for, although the provision is under 
different sections in the English Bankruptcy 
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Act—Section 29, sub-s. (2) for the one, and 
8.2] for the other kind—and these sections 
are defferently worded. Under the Provir- 
cial Insolvency Act, however, there is a 
third kind of annulment, a penal annul- 
ment, under s.43, for his fatlure to apply 
fur. his discharge. This is a section which, 
so far as I am aware, bas no counterpart - 
in the English Act. It is a new section 
introduced in the present Provincial In- 
solvency Act, and 1t obviously is of a penal 
nature. Up to the point of annulment the 
debtors were taking advantage of an Act 
for the relief of the insolveut debtors, but 
s. 43 is one which takes the relief away 
from them, and so to speak, casts them 
out of the protection of the Insolvency 
Act. Nevertheless, the same s. 37 has to 
provide for these cases of annulment. Turr- 
ing tos. 37, we get the provision that: 

“Where an adjudication is annulled, all sales and 
dispositions of property and payments duly made, 
aud all acts theretofore done, by the Oourt or Re- 
ceiver, shall bs valid; but, subject as aforesaid, the 
property of the debtor who was adjudged insolvent 
shall vest in such person as the Court may appoint 
or, in default of any such appointment, shall revert 
to the debtor to the extent of his right or interest 
therein on such conditions (if any) asthe Court 
may, by order in writing, declare,” 

The passage in italicsseems to be of 
considerable importance. It must mean 
something; one can never assume that 
words in a section are purely superfluous, 
and it seems to indicate that what vests in 
an appointee may not necessarily bə the 
same as what would revert to the debtor 
if no vesting order were made .and, with all 
respect, I do not think that the passage 
in Jaing Bir Singh v. Official Receiver (7), , 
at p. 301*, brings up this difference ina 
way to make it patent tothe eye, and it 
might be subject to mis interpretation. 
The passage I refer to is: 

“The effect of the order of annument is that the 
property of the insolvent, subject to s. 37, reverts 
to him or to the person in whom his property is 
vested as at the date when the order of adjudication 
was passed,” 

Of course this should be read side by 
side with s. 37, owing to the presence of 
the words ‘‘subject to s. 37,” but when 
judgments are quoted, they are not, as a 
rule, read with references line by line to 
the sections referred to. Now, the property 
of the debtor vests in such person as the 
Court may appoint; but in default of such 
appointment the property of the debtor shall 
revert to the debtor to the extent of hig 
right or interest therein, and it appears to 
me that these two things may be different, 
It was urged upon us that the ruling in 


*Page of lL Reja] ee 
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Jaing Bir Singh v. Official Receiver (T), 
which, of course, only decided definitely the 
point before it, really had a much wider 
application, and that the proper view was 
that not only was the appointee unable to 
continue applications under ss.93 and 9}, 
but that when the order of annulment was 
passed all transaclions which had been set 
aside under as. 53 and 54 became good again 
unless, of course, they had resulted in sales 
and dispositions of property which were 
saved by the first part of s. 37. This would 
give rise to the obviously unfair result that 
some orders would in fact take effect and 
some would not take effect as a result of 
subsequent events entirely unconnected 
with the merits or demerits of the transfers 
dealt with. Before us it was argued that 
if this were not the case and if the benefit 
of the setting aside of these transactions 
remained good even after the annulment, 
the debtor; if the properly came back to 
him owing to the absence of a vesting order, 
would get rights and property in excess of 
what he had at the time of his adjudication: 
for, transfers which be had made, divesling 
himseif cf property, would have been dec- 
lared bad, and he could regain any pro- 
perty which he had transferred. This argu- 
ment seems tome to lcse sight of the pas- 
sage in s. a7 which I have italicised. 

‘The view which I take is that on adjudica- 
tion the existing property of the debtor vests 
in the Receiver in insolvency, that is, the 
property of the debtor. By virtue of the 
powers given tothe Receiver under ss, 53 and 
54, the Receiver is able, sometimes, to in- 
crease ihe estate in his hands, It still re- 
mains the property of the debtor in the 
hands of the Receiver in insolvency, and I 
take it that when avesling order is made, 
the whole of that property in the hands of 
the Receiver in insolvency passes to the 
appointee, if there is one. If no appointee 
has the property vested in him, that pro- 
perty reverts to the debtor, but only to the 
extent of his right or interest therein, and 
that must mean ihe extent of his right or 
interest as it existed on tha date of his 
adjudication Flower v. Mayer Alderman 
and Burgesses of Borough of Lyme Regis- 
Corporation (3) and Jokhiram Surajmal v. 
Chouthmal Bhagirath (©). I would also 
refer to the passage from Bailey v. Johnson 
(6) quoted by my brother, which states that 
the bankrupt, at the moment the decree an- 
nulling his bankruptcy is pronounced, 
reverts to his original power and rights in 
respect of his property, What would 
happen in such a case to the accretions 
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which the Receiver in insolvency had made 
to the estate is obscure, but there is no need 
to explore this matter further in this judg- 
ment. 

The appointee, howevar, as I have said, 
when there is one, gets not only the whole 
of the debtor's original assets, but he gets 
the benefits of the orders which had been 
passed in favour of the Official Receiver. 
Under these orders he may (as in this case 
he has, get the right to recover payment 
of money from certain persons. Those 
decrees form part of the estate which 
passed frem the Receiver in insolvency to 
the appointee. Can there be any reason 
for preventing the appointee from executing 
thoss decrees which had passed to him from 
the Receiver in insolvency by virtue of the 
vesting order? I can see no 1eison, The 
appolntee may be condemned to a passive 
existence, as suggssted in Juing Bir Singh 
v. Official Receiver, (7) but I see no reason 
why he should be absolutely inert. He is 
an individual; not a piece of dead matter, 
He is not the bank til], he is the cashier in 
charge of the till. Ifa fire took place, ihe 
till would let the notesia it be burnt. but 
the cashier would rescue them: and, even 
when there was no fire, he would comply 
with the lawful requisitions for payments 
made tohim. The assets of an insolvent 
may require safeguarding, as in the case 
of a decree, which perishes trom negligence 
if allowed to stay for three years without 
action being taken onit. The Receiver is 
not like a sheep-fold in which the flock 
may starve; he may not have tha control 
of the sheep which the shepherd has, but 
he certainly has the controlthat a good 
hireling has, who would feed and water 
the flock, and if hesees a hole being made 
in the fence, would repair it of his own 
initiative, in addition to complying with 
orders given to him by the competent 
authority. 

I can see nothing in the Act which says 
that the appointee is to beranked lower 
than an ordinary bailee. In this case he is 
somewhat in the nature of a bailee for hire 
or reward, because provision has been made 
for the drawing of commission. Executing 
a decree and thereby preventing the right 
to draw the money being completely log: 
is a normal procedure in safe-guarding the 
estate in his hands so that creditors may 
later on have recourse to it. I can therefore 
see no legal reason why he should not take 
the very proper course of executing a decree 
in favour of the Receiver in insolvency, 


N, Appeal allowed, 
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CALCUTTA HIGH COURT 

Civil Appeal No. 304 of 1929 
June 25, 1935 

MUKERJEE AND S. K. GHOSE, JJ. 
INDIAN IRON anp STEEL Co. Lt. 
— APPELLANT 
VETSUS 
BARA GOPAL THAKUR AND OTHERS — 

RESPONDENTS 

Adverse possession — Transferees of a co-shebait 
purporting to come tn only as co-sharers of co-shebaits 
— Possession, tf sufficient for purposes of adverse 
possession —Res judicata—Question in subsequent suit 
not raised in previous suit due to form of suit— 
Whether bars subsequent suit. 

Where the transferees from a shebait purported to 
““.comein only as “co sharers ofthe co-shebaits and 
their possession was not such as would enable them 
to acquire a title as against the latter, such possession 
in order to be sufficient for the purpose must amount 
to an ouster of the latter. 

A proceeding in which the shebaits raised a 
contest as regards their rights inter se cannot operate 
as res judicata in a subsequent suit in which the 
contest is as regardsaright against the deity when 
the question could not be raised in the former suit 
due tothe form of the suit, | 

©. A. from the original decree of the 
District Judge, Burdwan, dated July 30, 
1929. 

Messrs. Amarendra Nath Bose and 
Satindra Nath Mukherjee, for the Appel- 
lant. 


Messrs. Atul Chandra Gupta, Bija” 
Kumar Mukherjee, Panchanan Ghosal and 
Sailendra Nath Banerjee, for the Respon- 
dents. L- 

Mr. A. Kasem, for the Deputy Registrar. 

Judgment.—This is an appeal by the 
Tndian [ron and Steel Co., Ltd., from a 
decision of the District Judge of Burdwan 
by which the learned Judge has dismissed 
their claim to a part of the compensation 
money awarded for acquisition of lands for 
a project named, “Indian Iron and Steel 
Co., Ltd., construction of their works, office 
and building.” In the reference which has 
given rise to this appesl the claim of the 
appellants was confined to two plots of land 


numbered as 1106 and 1159. They claimed . 


a fifth share of the compensation money 
awarded for plot No. 1156, and a sixth share 
of that for plot No. 1159. From the jadgment 
appealed from it would appear that the claim 
as regards the latter plot was not seriously 
pressed in the Court below, and in this 
Court Mr. Bose appearing on behalf of the 
appellants has conceded that there are no 
sufficient materials on which he can argue 
that the said plot is identifiable with or 
covered by the subject-matter of the two 
kobalas on which the appellants’ claim as 
regards the plot rests. 
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The controversy in the appeal has thus. 
been reduced to the share of the compensa- 
tion money which has been awarded for plot 
No. 1156. The documents of title on. which the 
appellants rely for this plot are four in num- 
ber: they are Exs. l, 2, 3 and 4. By Ex. 2, 
dated 1886, one Atal Ohandra Thakur sold 
a one fifth share of a plot of jungle named 
Korkota Jungle to Mr. Coutts, a missionary 
priest belonging to the Romau Catholic 
Mission at Asansol. The property was 
described as rent free jungle, situate in. 
Moujah Wirapore which bore Towzi No. 1 
of the Burdwan Collector and was a lak- 
heraj debutter mehal held by the vendor: 
Atal Chandra Thakur and his co sharers. Ex- 
hibit 3is a deed ofrelease dated 1889 execut- 
edby Mr. Coutts in favour of Dr, Goethals, 
the then Archbishop of Calcutta, in respect of 
several properties amongst which this prope - 
erty was one, By Ex, 4 dated 1891 Dr, Goethals 
sold the property to one Mrs. Stevo. On 
June 11,1919, three months before the de- 
claration in connection with the present 
Jand acquisition proceedings, the company 
purchased the property from Mrs. Stevo by 
the kobala Ex. I. The Collector awarded 
the entire compensation money in respect 
shebaits of Sree Sree 
Madan Gopal Jiu Thakur, of whom Atal 
Chandra Thakur is one, and ordered that, 
the amount be invested under s. 32, Land 
Acquisition Act. The learned Judge has up- 
held this order. 

. At the outset if is necessary to deal 
with an application which was made ta. 
us on behalf of the appellants for receiv- 
ing certain documents as additional evi- 
dence. One of these the Court below 
refused to admit in evidence, and as re- 
gards the others, they allege they have 
discovered their existence during the 
pendency of this appeal. The document, 
which the Court below refused to admit 
in evidence, is a sale-deed, the considera- 
tion showing the value to be Rs. 71-12-9, and 
the learned Judge rejected it on the 
ground thatit was not a registered in- 
strument. The document no doubt was 
not receivable for any of the purposes men- 
tioned in 8. 49, Registration Act, butin our 
opinion, it was not altogether inadmissible 
in evidence, and so we ordered it to be 
admitted and marked as an Ex. (H. O.) 1. 
We then gave the respondents an oppor- 
tunity to adduce such rebutting evidence 
as they might desire to do and they filed 
two documents, a copy of an award and a 
cess return. They were admitted in. evi- 
dence and marked as Ex, (H, C). A and 
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(H. ©.) B, respectively. As regards the 
other documents we are satisfied that the 
account which the appellants have given 
is not untrustworthy. But we think, the 
decision of thea Judicial Committee in 
Kessowji Issur v. G. I. P. Ry. Co. (1), and 
the explanation given by their Lordships 
of O. XLI, r. 27, of the Code in Parsotim 
Thakur v. Lal Mohan (2) preclude us from 
receiving them as additional evidence. 
The application for receiving the said 
document as such, therefore, is rejected. 

Considerable stress has been laid on 
behalf of the appellants upon a judgment 
(Hx. 11} passed by the District Judge of 
Burdwan in L. A. Ref. Case 12 of 1892 
on May 12, 1893, in which the appellants’ 
predecessor Mr. Coutts was allowed a share 
of compensation in connection with the 
acquisition of another part of the same 
property on the strength of the very same 
title and it has been urged on their be- 
half that the decision operates as res 
judicata onthe question of the appellants’ 
title to the property and so of the share 
they claim. Exhibit 14 shows that in that 
reference the deity as such was not a 
party at all and the shebaits of the deity, 
that is tosay Atul Ohandra: Thakur and 
his co-sharers, were ranged as 2nd party 
debutturdars and Mr. Coutts, apparently 
as purchaser from Atul Chandra Thakur, 
was the 3rd party debutterdar. And the 
judgment Ex. 11 shows that the contest as 
between those two sets of persons was 
that while Mr. Coutts claimed an one-fifth 
Share in the compensation money the co- 
sharers debutierdars of Atul Chandra 
Thakur (he himself being absent) put 
forward an objection that Atul Chandra 
Thakur had no power tv alienate his share 
of the property by deed of sale to Mr. 
Coutts and hence the latter's assignee, 
that is to say Mrs. Stevo, who by the same 
judgment had stepped into Mr, Coutts’ 
shoes as such assignee, had no right to 
an „apportionment of the compansation. 
‘The question which has to be considered 
in the present case, namely whether a 
shebait or rather an assignes from a c- 
eharer shebait has the rightto the com- 
pensation money as against the deity does 
not appear to have been raisel in that 
case and indeed such a question, in our 


(1) 31 B. 381; 34 TA 115; + Bom L R 671 (P. O). 

(2) 58 I A 254; 132 Ind, Was. 721: A I R 1931P O 
‘43; 10 Pat 654; 33 Bom L R 1015; (1931) A L J513: 
B5 O W N 786; Ind, Rul. (1931) P O 209; 3: L W 76; 
n4 OL J i; 12 P L T683; (1951) M W N 929; 61 M 
ad 489 (P, Q,), 
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opinion, could not be raised or decided 
in that case having regard tothe form in 
which the parties to that case were al- 
rayed. It is quite true that the right of sult 
vestsin the shebait and not in the deity 
and when all the shebaits institute a sult 
as shebaits the suit may be regarded asa 
suit in which the deity is the plaintif. And 
it is also true thatin that way the con- 
stitution of the reference aforesaid is dis- 
tinguishable from the constitution of the 
suit in Radha Benode Mandal v. Gopal Jiu 
Thakur (3). But in the reference the she- 
baits raised a contest as regards their rights 
inter se and not a right as against the 
deity which is the nature of ths contest 
in the present case. Weare of opinion, 
therefore, that the judgment Ex. 11 does 
not operate as res judicata. 

It appears that the question whether the 
property was a complete Jebutter property 
of the deity or not was gone into as bet- 
ween the deity and the present appellants 
in a sujt of which the judgment is Hx. A 
from which an appeal to this Court was 
taken by the appellants but was ultimate- 
ly allowed by them to be dismissed. The 
decision was that the entire Mouzah 
Hirapore was a property dedicated to the 
deity Sree Sree Madan Gopal Jiu Thakur 
and not a property merely charged with the 
expenses of his sheba, As against this deci- 
sion what has been shown on behalf of the 
appellants is, firstly that in the present 
case one of the other shebazts, namely one 
Mukenda Lal Thakur, claimed an appor- 
tionment of the compensation money as 
amongst themselves (videhis petition dated 
March 23, 1921); secondly, on one occasion 
compensation money was allowed to be 
divided between Mrs, Stevo on the one hand 
and the shebaits onthe other (vide Ex, 11) 
and thirdly, that there is some evidence 
that Mrs. Stevo possessed the property by 
cultivating the lands and keeping the caci- 
tle there and that she as well as tha ap- 
pellants since then have erected structures 
on it. 

So far as the first two of the aforesaid 
three items of evidence are concerned, 
they are-obyviously of no valus. As re- 
gards tha third, the learned Judge has 
found ths evidence untrustworthy and 
be has disposel of ths case with some 
general remarks to the efect that allthe 
sale deeds, Bss. 1, 2,3 aal 4 are paper 


(3)54 1A 233; 101 Ind, Oas. 873; A IR 1927 PO 
128; 5k O771; 29 Bom L R Yl; (1927) M W N4; 
45 U L J 605; 46 L W 85; 93 M L J 123; 25 ALIHI, 
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transactions and that neither Atal Thakur 
nor the successive transferees from 
them had any possession in the 
property. These remarks, in our judg- 
men‘, are without justification. The sale 
deeds were bona fide documents and intend- 
ed to pass title but at the same time 
we are of opinion, that there is nothing 
which would indicate that such possession 
asthe vendees exercised was anything else 
than the kind of possession which the 
owner of a piece of Jand full of jungles 
could have or exercise on it. An argu- 
ment has been addressed tous by Mr. Bose 
based on his reading of thedecision of the 
Judicial Committees in Baraboni Coal Con- 
cern Co. Lid. v. Gokulnanda Thakur (A). 
That decision as well as the decision of this 
Court in Narendra Nath v. Atul Chandra 
(5), which it purports to approve of, no doubt 
lay. down that the shebaits are trustees 
as regards endowed property and that where 
there is a body of shebaits their interests 
and authority are equal and undivided 
and so they cannot act separately and must 
all join and act as a collective trustee 
and exercise the powers of their office in 
their joint capacity. Whether by this pro- 
nouncement their Lordships intended to 
depart from the long line of decisions in 
which their Lordships expressly propound- 
ed a different view as regards the true 
position of skebaits is a matter which we 
need not discuss, The argument is that 
the act of Atul Thakur in transferring 
his share was ultra vires and so the vendee 
from him was a trespasser, and by adverse 
possession on the part of the successive 
tranferees, who were also trespassers, the 
right of the deity to that share was lost. 
T..6 transferees purported to come in only 
as co-sharers of the co-shebaits and their 
possession was not such as would enable 
them to acquire a title as against the 
latter such possession in order to be suffi- 
cient for the purpose must amount to an 
ouster of the latter. And as against the 
deity the possession was at no point of 
time hostile to the title of the deity and 
so never adverse to the deity the sale deed 
by Atul Chandra Thakur in favour of 
Coutts was in respect of ancestral debut- 
ter mahal held by the vendor and his cou- 
sharers, and the successive vendors held 
possession under that title, 

(4) 61 T A 35; 147 Ind. 884; A . yt 
OW N 225; 39 L W 291. 330 WN 335, Og AL 
i 285; 36 Bom, L R290; 66 M L J 399; 18 R D 119; 
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We are of opinion that the title of .the 
deity to the share which the appellants 
Inthe Record of 
Rights, Ex. B., the plot concerned has been 
recorded asin the deity’s khas possession, 
and nothing in our opinion has keen 
proved which can go to rebut that entry. 
The documents admitted in this Court as 
Ex. (H. C.) 1 relates to a part of the 
acquired land in this case which appears 
to have been sold by the Government 
after it had been acquired. It describes 
the remaining portion of the land which 
lay on the north, east and west of the 
plot sold as mukarrart land of Mrs. Stevo. 
The recital of the boundary is hardly any 
evidence and certainly evidence of rc 
worth at all against the deitv. ‘The docu- 
ments Exs. (H C) A and (H.C) Beare 
of no worth whatever. The appeal iè 
dismissed with costs, hcaring-fee five gold 
mohurs. 

N. Appeal dismissed. 


LAHORE HIGH COURT 
Tjr-t Civil Appeal No. 2276 of 1934 
May 15, 19309 
Tex CoanD AND CORBIE, J. 
Sah SAT NARAIN—PLAINTISEF— 
APPELLANT 
Versus. 4 
Mr. PHEROZE BEHRAMJI AND OTHERS— 
DEFENDANTS —R B+ PON DENTS 

Pre-emption—Suit for pre emption—Plaint 
siating in general terms that plaintiff had 
pre emption— Replication before framing of issuc 
stating how he had the right—Sufficiency of—dnsol 
vency —O ficial Recetver selling insolvent’s property— 
Sale, if subject to right of pre-emption. 

Where in a suit for pre-emption although th 
plaintiff only stated in the plaint in general term 
that he had aright of preemption, the matter wa 
put beyond doubt in the replication, when th 
plaintiff clearly stated that he claimed to pre-emp 
the property by reason of his being a co-sbarer i 
the property sold, and also as the owner of contig 
ous property and these particulars were supplied a 
the earliest possible opportunity and before th 
issues were framed: . 

Held, that the pleadings taken as a whole made th 
plaintitf's position quite clear and it could not b 
gaid that they did not disclose the plaintifi's allege 
cause of action with eufficient clearness or precisio! 
Zora Singh v. Jagta Singh (1) and Ralia Ram v. Rai 
Chandar Das (2), distinguished. ; | 

The act of an Official Receiver in selling the prol] 
erty of an insolvent is not an act in execution of tl 
order of aCourtand is, therefore, subject to ti 
right. of pre-emption. Gurbakhksh Singh v. Sarde 
Singh (3), applied. 

Ir. C. A. against an order of the Senic 
Sub-Judge, Delhi, dated October 5, 1994. 

Messrs. Kishan Dayal and Bhagwai 
Dayal, for the Appellant. 
Mr. Mehr Chand Sud, and Mr. Achhr 


Ram for Mr. Mehr Chand Mahajan an 
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Mr. Gobind Ram Khanna, for the Respond- 
ent. 

Tek Chand, J.—The property in dis- 
pute isa part of the estate of R. B. Sri 
Kishan Das of Delhi, who was adjudicated 
insolvent by an order of the Bombay High 
Court. On adjudication his estate vested 
in the Official Assignee. On July £0, 1932, 
the Ofcial Assignee sold the property in 
dispute to the Bank of Upper India (in 
Jiquidation), On April 19, 1933, the plaint- 
iff, Sat Narain, who is one of the sons of the 
insolvent, instituted the present suit for 
pre-emption of the properties sold by the 
Official Assignee to the Bank of Upper 
India. Inthe body of the plaint it. was 
stated that Lhe plaintiff had got a right to 
pre-empt the property in dispute, but the 
incidents of the right on which the claim 
was based were not specified. 

The defendant Bank filed a lengthy 
written statement pleading inter alia 

(1) that the sale, having been effected 
by the Oficial Assignee, must be 
taken to have been made in execu- 
tion of an order of a Court, and, 
therefore, was exempt from pre- 
emplion under s. 3 (9), of the 
Punjab Pre-emption Aci, ‘and 

(2) that the plaint did not disclose a 
cause of action asthe plaintiff had 
not specified the incidents on 
which he based his alleged claim. 

‘In his replication the plaintiff traversed 
the first plea, and as.to. the second He 
stated clearly that he claimed pre.emption 
by reason of his being (a) a co-sharer in 
the property, and (b) the owner of a house 
which is contiguous to the property sold, 

The learned Sub-Judge, Sardar Sewa 
Singh, framed a preliminary issue, ‘‘whe- 
ther the sale by the Official Receiver was 
not a sale within the meaning ofs. 3 (5) of 
the Punjab Preemption Act.” After 
hearing arguments he passed an order on 
May 31, 1934, deciding this issue in 
favour of the ‘plaintiff, He then framed 


14 other issues one of which was 

“ Whether the plaint disclosed a cause of action 
and, if not, what was the effect of the particulars of 
the right of pre-emption given in the replicaticn by 
the plaintif,” 


_ At this stage Sardar Sewa Singh was 
transferred and his successor, Mr. Abdul 
Rab, decided this issue against the plaintiff, 
holding that the plaint asframed did not 
disclose a cause of action and that the 
garticulars given in the replication could 
jot be taken advantage of by the plaintiff 
as supplying the defect, 
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dismissed the suit without deciding the 
issues on the merits. 

After examining the record and hearing. 
Counsel Ihave no doubt that the decision 
of the lower Court that the plaint did not, 
disclose a cause of action, is insorrect. As 
stated already the plaintiff bad stated in the, 
plainb in general terms that he had a right: 
of pre-emption, and though he did not specify. 
the grounds on which be based his claim, it 


‘cannot be said that the plaintiff did not: 


disclose a cause of action. All that can be. 
said is that the plaiat, as originally pre-, 
sented, was not sufficiently specific, but ihe 
matter wag put beyond doubt in the repli- 
cation, when the plaintiff clearly stated that, 
he claimed to preempt the property by 
reason of his being a co-sharer in the 
property sold, and ‘also as the owaer of 
contiguous property. These particulars 
were supplied at the earliest possible 
opportunity, and before the issues were 
framed. Tne pleadings taken as a whole 
made the plaintiff's position quite clear and: 
it cannot be said that they did not disclose 
the plaintiff's alleged cause of action with 
sufficient clearness or precisicn. 

The learned Counsel for the respondents 
has referred us to Zora Singh v. Jagta 
Singh (1) and kalia Ram v. Ram Chandra 
Das (2). In both those cases, however, the 
plaintiff had originally based his claim for 
pre-emption on one particular ground, and 
then, after the trial had proceeded, and 
evidence led, he had attempted to change 
his front and to rely upon a totally 
different ground. This he was held not 
entitled todo, The present case is entirely, 
different. Here there has been no ‘depar- 
ture’ from the original plaint. All that the 
plaintiff did in the replication was to 
amplify the plaint and to clearly state his 
grounds of attack. The rulings cited have 
no bearing whatever. I hold that the 
decision of the learned Sub-Judge on this 
point is incorrect and must be set aside. 

Counsel for the respondent Bank attacked 
the finding of Sardar Sewa Singh on the 
preliminary issue and urged that the sale 
by the Official Assignees was not subject to 
pre-emption, under s. 3 (5) of the Punjab 
Pre-emption Act. This matter is concluded 
by a recent Full Bench of this Court in 
Gurbaklhsh Singh v. Sardar Singh (3), where 
it has been held that the act of an Official 

at 42 Ind, Cas. 265; 88 PR 1917; 142P W k 


Poj 144 Ind. Cas. 822; A I R 1933 Lah, 774 (I): 
6 R L 30; 14 Lah, 807; 35 P LR 96, 

(3) 155 Ind, Cas.693; 16 Lah, 173: A I R 1939 
Leh, 268; 7 R L768; a7 PLR 402 (È B); 
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Receiver in selling the property of an 
insolvent is not an act in execution of the 
order of a Court and is, therefore, subject 
to the right of pre-emption, 

The result is that this appeal must be 
accepted, the judgment and decree of the 
lower Court eet aside and the case remand- 
ed under O. XLI, r. 23, Civil Procedure 
Code for decision of the remaining issues. 
Court-fee on this appeal shall be refunded, 
As the plaintiff had not expressly stated in 
the plaint the grounds on which he claimed 
pre-emption he is nct entitled to the other 
costs of the litigation and I would aceord- 
ingly leave all parties to bear the costs 


incurred by them up-to-date in both 
Courts. 

Currie, J—I agree. 

N. Appeal accepted. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT i 
Civil Revision Application No. 204 
of 1933 
July 24, 1935 
SUBHEDAR, A. J.C. 
SHREE SHANKARJI MAHARAJ 
AND ANOTHER— APPLICANTS 
versus 
Musammat GODAVARIBAI winow or 


KESHORAM—Non-APrPiicant 

Civil Procedure Code(Act V of 1908,0. XXXIII, 
r. 1, 8. 115 — Order rejecting application for per- 
mission to file suit in forma pauperisen erroneous 
assumption that applicants were not paupers— Revision, 
tf lies—O, XXXIII, r. 1, applicability — Idol, if a 
person within meaning of r. 1—Shebait applying on 
behalf of idol— Burden of proof as to pauperism. 

Where the lower Court rejects the application of 
the applicants for permission to file a suit in forma 
pauperis on the erroneous assumption that they were 
not the “persons” entitled to present such an applica- 
tion under O. KAKI, r. 1, Civil Procedure Code 
its decjsion would amount toa conscious violation of 
the specific rules of the Civil Precedure Code, and an 
application lies in revision against the order, Bala 
Krishna Udayar v. Vasudeva Aiyar (9), explained, 

| Case-law discussed. ] 

Order XXXII of the Civil Procedure Code applies 
to all prospective plaintiffs or persons in whom any 
right to relief exists witbin the meaning of O.J,r. 1 
ofthe Code. An idol isa “person” who comes within 
the meaning of O. XXXIII, r. 1, of the Civil Procedure 
Code, 


When an application to sue in forma pauperis by the 
shebatt on behalf of certain idols is filed itis not the 
shebatt who has to prove that he isa pauper but the 
idols who are the real plaintiffs on whose behalf he 
Khatun v, 


the 


is merely acting as a manager, Mabia 
Satkari (16), relied on. 
App. for revisicn of the order of 


Additional District Judge, Seoni, dated 
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March 20, 1933, in Miscellaneous Judicia 
Case No, 47 of 1932. 

Mr. P. S. Jatar, for the Applicants. 

Mr. P. L. Bhargava with Mr. Y. D. Khan 
dekar, for the Non-Applicant. 

Order.—The applicants are two idol 
represented by their shebait or manager 
Musammat Chironjabai. They applied i 
the lower Court under O. XXXIII, r. 1 o 
the Civil Procedure Code, for permissio 
in forma pauperis agains 
the non-applicant for a declaration ani 
possession. of certain properties allege: 
to, have been dedicated to them. Th 
application was opposed by the non-appli 
cant only on the following ground:— 

“The applicants are not ‘persons’, within th 
meaning of O. XXXII}, r.1, Oivil Procedur 


Code, and, therefore, the application does not li 
and should be rejected”, 


The lower Court accepting the conten 
tion as correct dismissed the applicatior 
It was also of the opinion that since: 
Shebait was appointed for the appli 
cants a suit in the name of the idol 
themselves was not maintainableand as. 
corollary from this it deduced that the ques 
tion for determination really was whe 
iher the skebait was a pauper, and no 
whether the idols were paupers. It fur 
ther held that since there was no evidenci 
to show thatthe skebait was a pauperi 
rejected the application also on that ground 
The applicants seek revision of thes 
orders. | 

A preliminary objection was raised b 
the non-applicant’s Jearned Counsel tha 
the order of the lower Court could not b 
subject to revision by this Court eve: 
on the assumption that it decided the quee 
tion of law incorrectly. In my opinio 
this contentionis not quite correct. In: 
series of cases this Court entertained re 
visional application against orders rejectin; 
applications for permission to sue 17: 
forma pauperis: Achal Singh v. Seth Jivan 
das (1), Ram Chandra v. Gajrabai (2) an 
Gunibat v, Shankerrao (3). Similarly th 
other High Courts have also interferre 
with such orders: Bai Chandan v. Chhotala 
(4), Muhammad Nasrullah v. Muhamma 
Shukurulleh (ô), Ma Mya Thin yv. Ma Ch 


(1919 N L R 165; 45 Ind. Cas. 993; A I R192 
Nag. 44. 

(2) A I R1925 Neg, 343; 88 Ind. Cas, 157, 

(3) A I R1927 Nag, 340; 104 Ind. Cas 198. 

(4) 56 B 58b; 140 Ind. Cas, 381: 34 Bom. L. 
1278; AI R 1932 Bom. 584; Ind. Rul, (1932) Bon 
604 


(5) 3 Pat. 275; 83 Ind, Cas, 87!; AI R 1925 Pat, fi 
6 P I T209; (1925) Pat. 124. 


1935 
(6), Deo Das v. Ram Charan Das (7) and 
ae Chandra Neogy v. Bigoo Mistry 


The scope of the observation of their 
Lordships in Balakrishna Udayar v. Vasu- 
devı Aiyar (9) to the effect that s. 115 of 
the Civil Procedure Code, is not directed 
against conclusions of law or fact in which 
“the question of jurisdiction is not involved, 
was considered by Niyogi, A.J.C., in 
Laxmandas v. Chunni Lal (10). At page 
296* of the report the learned Judge remark- 
ed:— 

‘This observation properly interpreted means 
that when the conclusions of law or fact involve 
the question of jurisdiction, viz. ‘The irregular 
exercise, or non-exercise oof it or the illegal 
assumption of it’, such conclusions of law or fact 
may be disturbed in revision. The term juris- 


diction cannot be restricted to the power to 
entertain a suit oor appeal, The Court may 
have this power and yet if may lose its 


jurisdiction to pass a particular orderin the suit 
or appeal. If it is found that the Court, pur- 
portingto apply a provision of law, does it in an 
erroneous manner or applies an inapposite law 
would it be committing merely an error of law, 
or ‘acting’ in exercise of its powers ‘illegally’? 
The lower Court while professing to apply the 
provisions of 6. 14 has really actedin contraven- 
tion of the section and the result was that, where- 
nasib had no jurisdiction to allow the suit to 
continue, it has assumed jurisdiction to try it. 
From this point of view, it would be clear, that the 
Gourt did not merely decide wrongly but ‘acted 
illegally’, see Har Prasad v. Jafar Alt (11). 

In Achal Singh v. Seth Jiwan Das (1) the 
lowerCourt had included property which 
O. XXXIII,r. 1 of the Civil Procedure 
‘Code, says should be excluded when examin- 
ing the value of the property in the ap- 
plicant’s possession and this was held to be 
not merely an error of law but an Illegal 
exercise of the powers vested in the Court. 
Similarly the decision in Bat Chandan v. 
Thotalal (4) appearsto have proceeded on 
she view that there was a conscious viola- 
ion on the part of the lower Court of 
he specific rules laid down in O. XXXIII, 
yf the Code of Civil Procedure resulting in 
1 grave injustice to the applicant. If, 
herefore, the Jcower Court in the present 
ase rejectedthe application of the ap- 
sjlicante for permission to file a suit in 


(6) 9 R 86; 132 Ind. Cas. 705; AI R 1931 Rang. 129; 
nd. Rul, (1931) Rang. 193. 

(7) 20 W NAME. 

(RK}8O WN 70 

(9) 40 M 793 at p 793;40 Ind Cas, 650; 44 I A 261; 
9 Bom. L R715; 15ALI 515; 2 PL W101; 33M 
13 69; 6 OLJ 148; (1917)M W N 628: 6 L W 501; 
2 OW N 50: 11 Bur. L T 48 (P O). 

(19)27 N L R 251; 139 Ind Cas. 145,27 N LIR 
51; A I R 1931 Nag. 17; Ind. Rul. (1231) Nag, 49. 

(11) 7 A 315. 

*Page of 27N L R.—- [Hd | 
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forma pauperis onthe erroneous assumps 
tion that they were not the “persons” 
entitled to present such an application 
under the said orderits decision would 
amount to a conscious violation of the 
specific rules of the Civil Procedure Code. 
I, therefore, overrule the objection. 

Onthe merits of the order there is not 
much to basaid. Except in S. M. Mitra 
v. Corporation of the Royal Exchange As- 
surance (12) where it was held that the 
word “person” in O. XXXIII, r.1 of the 
Oivil Procedure Code, means a natural per- 
son, that is a human being, and does not in- 
clude a juridical personsuch asa Receiver, 
in all other cases in which the point arose 
for decision not only in the Rangoon 
High Court itself but in other High Courts 
such an interpretation of the word “per- 
son” has not been aceepted. In D. K. 
Cassim & Sons v. Abdul Rahman (13) a 
Divisional Bench ofthe Rangoon High Court 
held that a firm is a “person” within the 
meaning of O. XXXIII. r. 1 of the Civil 
Procedure Code. In Perumal Goundan v. 
Thirumalarayapuram Jananukoola Dhana. 
sekhara Sangha Nidhi (14) an Official 
Liquidator of a Company was held com- 
petent to apply for leave to sue in forma 
pauperis under O. XXXII, r. 1 of the 
Uivil Procedure Code, provided the company 
wasa pauper within r. 1 thereof. It was 
held that the reference to ‘necessary wear- 
ing apparel’ in the explanation tor, 1 and 
the provisionsof r. 3 requiring presenta- 
tion of petition by the ‘applicant in 
person’ in O. XXXIII, do not necessarily 
exclude the application cf’ the order to a 
company. 

The word “person” has not been any- 
where defined in the Civil Procedure 
Code but it has been defined in s. 2 (39) 
of the General Clauses Act. But even 
that definition does not appear to be ex- 
haustive and is merely illustrative. Section 
2 (3) of the Civil Procedure Code defines 
‘‘decree-holder” as a person in whose favour 
a decree. has been passed ands. 2 (LU) 
also defines a “judgment-debtor” as a per- 
son against whom a decree has been pas- 
sed. Again O. I bid, which refers to 
“parties to suits”, makes ths position 
clearer. Under rule of that order all 
persons may be joined in one suit as 
plaintifs in whom any right to relief in 
respect of or arising out of the same act 

(12) AIR 193) Rang. 259; 126 Ind. Cas. 650; Ind, 
Rul. (1930) Rang. 330. 

(13) A I R 1930 Rang. 272; 127 Ind. Cas, 175; Ind. 


Rul. (19380) Rang. 35l. 
(14) 41 M624; 45 Ind. Oas. 164,34 ML J 424 
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Or transachion, or series of acts or trans- 
actions is allegedto exist. It, therefore, 
follows that the word “persons” used here 
has reference to allthoss who have a 
right to institutea suit under the Code 
of Civil Procedure. A plaintiff suing in 
a Civil Court must pay thecourt-fee pres- 
cribed by law for the plaint. But a per- 
son maybe too poor to pay the necessary 
court-fee and the object of O. XXXIII, is 
to enable sucha person to institute a suit 
without payment of court-fee. In other 
words O. XXXIII of the Civil Procedure 
Code, applies to all prospective plaintiffs or 
persons . in whom any right to relief 
exists within the meaning of O. I,r. 1 of 
the Code. 

In Pramatha Nath v. Pradyumna 
Kumar (15) 16 is held that an idolis a 
juridical person and that itcan sue and 
be sued in its own name, even when there 
is a manager, who in common parlance 
is called a shebatt. That being the position 
it follows that an idol is a “person” 
who comes within the meaning of 
O. XXXIII, r. J, of the Civil Procedure 
Code and I hold so. 

‘The lower Courtis equally wrong in 
coming to the conclusion that in cases of 
the present kind it is the shebait who 
has to prove that he is pauper and not the 
idols who are the real plaintiffs on whose 
_behalfhe is merely acting as a manager. In 
Mabia Khatun v. Satkari, 100 Ind. Cas. 264 
(16) it was held that in the case ofa 
mutwalli applying under O. XXXUI on 
behalf ofa wagf the question whether 
the mutwalli has funds of his own isirre- 
levant and enquiry should be confined to 
ascertain if the wagfis a pauper within 
the meaning of the order. 

The result is that this application for 
revision is allowed, the order of the lower 
Court is set aside with costs, and the 
case remanded to it for disposal according 
to law. Pleader’s fee Rs, 50. 


N. Application allowed. 

(15) 52 O f09; £7 -Ind. Cas. 305: 23 A L J537: A 
IR J925 PC139; 49 M L J 30; 1925) M W N 431: 
4LO LJ 551; 2 0O. W N557; 27 Bom. L R 1084: 22 
L W 492; 30 O W N25; 3 Pat. L R315; 52 I A 245 
( A 


(16) 100 Ind. Cas. 26f; 45 © L J 68; AIR 1957. 


Cal, 209. 


EMPEROR V, RAMANUJA A4YYANGAR (MADR) 


15810 


MADRAS HIGH COURT 
Full Bench. 
Criminal Miscellaneous Petition No, 919 
, of 1934 
November 5, 1934 
BER isLEY, O. J., RAMESAM, MADHAVAN 
NaAlR, UOURGENYEN, CoRNISH, BURN AND 
PANDRANG Row, JJ. 
EMPEROR— PROSECUTOR 
Versus 


M. RAMANUJA AYYANGAR—AccUsED 

Letters Patent (Mad), cl. 26— Alleged inadmissibl 
evidence allowed—No objection at the time or whil 
summing up—Whether decision on point of lar 
regarding admissibility of such evidence— Gran 
of certificate by Advocate-General—High Court 
power to say that such certificate is misconceirved o) 
ground of absence of decision on point of law, 

Per Full Bench (Madhavan Nair and Curgenven, JJ. 
dissenting) —'‘Decision’'in cl. 26, Latters Patent (Mad 
does not covera case where the Judge has not appliec 
his mind to the matter and bas not pronounced an opin 
jon on it. Consequently where the Judge has ajllowe 
certain alleged inadmissible evidence and no objectio; 
is taken to it either at the time when the evidenc 
is given or when such evidence is re 
ferred to by the Judge in his summing up tk 
the jury, there is no decision on a point of lav 
regarding the admissibility of such evidence and a 
such, the granting of certificate by Advocate Genera 
is incompetent. 

‘Per Madhavan Nair and Curgenven, JJ.—The 
words “ decision “ and “ decided ` in cl, 2 shoul 
be liberally coustrued, The expression “point ol 
points of law decided” is used simply in contradis- 
tinction to “ points of lawireserved”™ occurring in the 
earlier part of the clause. “ ‘Decisioun’ would in. 
clude all matters decided or which fall to be decidec 
by the trial Court,” or, in other words, matters whick 
were not explicitly. bat only tacitly decided woulc 
also fall within the meaning of the word. Conse 
quently, in the above instance it should be understood 
having regard to his duties, that the Judge has de 
cided to admit the evidences and so there is a “ deci: 
sion ” within the meaning of ci, 26, Letters Patent 
[p. 68], col. 2; p. F85, col. 1.] 

Per Madhavan Nair, J.—On an inquiry following 
the grant ofa certificate the High Court has juris 
diction to say that the Advocate General's certificat: 
is misconceived and should not have been grantec 
on the ground that there is no decision on a point ol 
law involved in the case, and if it comes to tha! 
conclusion the petition may straight away be dis 
missed without any further consideration of the 
merits of the case. fp. 689, col. 1 | ; 

Mr. T. S. Anantaraman for Mr. S. Ranga: 
natha Ayyar, for the Crown. 

Messrs. T. R. Venkatarama Sastri and R 
Rangachari, for the Accused. 

Beasley, C. J.— Before dealing with the 
first point to be considered by this Ful 
Bench, I propose to set out seme of the fact: 
of this case. At 1-34 4. M., on January 13 
of this year, the Parcels Express trair 
whichleft the Egmore Station at Madras a: 
10-40 P. af., arrived at Karunguzhi Statior 
on the South Indian Railway. There il 
delivered six parcels. Five of these were 


handed over to the respective owners oD 


1999 


production by them of the tickets relating 
tothem at about 7 o'clock on the same 
morning, The sixth ramained undelivered 
as no one Claimed it. 

It is described by T. S. Narayanaswami 
Ayyar (P. W. No, 28), the Assistant Station 
Master at Karunguzhi to whom all the 
parcels were delivered, as a bed parcel 
packed in a date leaf mat. The receipt 
of this parceland the others was acknow- 
ledged by this witness in Ex. U. In order 
that parcels could be carried by that train 
as luggage it is necessary for the senders 
to have passenger tickets and the number 
of each passenger ticket is entered on 
luggage ticket form which gives the 
particulars of its respective parcel, 
Exhibit W is the one which relates to the 
undelivered parcel. The passenger's 
ticket number therein is Third Class No. 
4991. The tickets relating to the other five 
parcels were duly collected on the night 
in question. Passenger Ticket No. 4901 
was not collected that night and has never 
been collected, thus raising a very strong 
inference that the sender of this parcel did 
not travel by train at all but only got the 
passenger ticket in order to enable him to 
send the parcel by the train and this is 
shown by the prosecution evidence. On the 
night of the 13th, a foul smell was detected 
coming from the store room in which 
the undelivered parcel had been 
placed and on the morning of the lith 
this smell was found to coms from the parcel. 
At 5-30 p.m. on the same day, namely 
January 14, the parcel was opened in the 
pressnce of the Railway Police Sub- 
Inspector of Chingleput, the Sub-Magistrate 
of Madurantakam, the Station Master and 
others and was found to contain the dead 
body of a woman. This was rolled ina 
date leaf mat and pieces of gunny and 
rolled round the body was a mattress. 

The post mortem examination resulted 
ina medical opinion that the dead woman 
had been killed by manual strangulation, 
the hyid bone having been fractured. The 
majority verdict of the jury at the trial 
shows that the prosecution evidence 
identifying the dead body as that of a 
woman named Seethammal was accepted 
by them. This woman was the wife of 
Parthasarathy Ayyangar (P. W No. 1). 
According to the prosecution evidence she 
left him on August 4, 1933, and joined the 
prisoner taking with her, her jewels and 
some silver vessels. The prosecution evi- 
dence is that Seethammal and the prisoner 
were living together thereafter at various 
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addresses in Madras and in the statement 
made by the prisoner at tha Sessions trial 
he admitted that he lived with her ina 
house at Mutbukrishnier Street for four or 
five days and then went with her to No, 24 
Peddunaicken Street and it isin this latter 
house that the prosecution case was that 
Seethammal was strangled to death on the 
night of January 11. In his statement he 
denied that hə ever lived in a hous3 in 
the Post Office Street as deposed to by one 
prosecution witness. The prisoner and 
Seethammal went to No. 21 Peddunaicken 
Street, on or about December 22, 1933. The 
prosecution evidence as stated by P. W. 
No. 2, the lessee of No. 24 Peddunaicken 
Street, P. W. No. 3 a tenant of a portion of 
the house and P. W.No. 6,a milk seller 
who was supplying milk to Seethammal and 
the prisoner and who used to deliver milk 
to the former at the top of thas stairs which 
led to the room ozcupied by the couple 
each morning at5-30or6, shows bhat 
Seethammal lived at that address with the 
prisoner until January 11, being last seen 
in that house at 6 or 6-30 p.m, on that date 
by P. W. No. 2 downstairs inthe courtyard 
drawing water froma water tap, by P. W. 
No. 3 at.7 or 7-3) p.m., the same day and 
by P. W. No. 6, the milk seller, on ths 
morning of the same date. 

Thereafter Seethammil was never seen 
alive. Oa thə morning of Jannary 1?, 
P. W. No. 6, the milk seller, went as uaual 
to deliver tha milk but fonnd on going 
up the stairs that the door leading into 
the rom was locked or secured from 
outside She then went downstairs and 
told P. W. No, 2 that she had been unable 
to fnd any one upstairs., At this tims her 
account for milk supplied wis unpaid. 
Later on she was paid by P. W. No.2 who 
received ani give R3. 40n ths morning of 
the 12th from ths prisoner who, upon 
being questioned about what the milk 
woman had reported, said that hs hid taken 
Seethammal that morning to his sister's 
house at Saidapet to assist his sister who 
wasin labour. The prosecution case was 
that this explanation for ths absence of 
Seethammal was untrue and in his state- 


ment at the Sessions trial the prisoner 


himself gave it up because he there stated 
that Seethammal left him on January 4. 
The prisoner remained at Peddunaicken 
Street until January 13, when he went to 
another address and thereafter he pledged 
some silver vessels idantifisd by - the 
prosecution as those taken away by 
Seethammal when she left her ‘husband on 
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August 4, 1933. Before this on January 4, 
1934 he had pledged another silver vessel 
similarly identified by the prosecution, 
Efforts to trace the sender of the parcel 
containing Seethammal’s body resulted in 
the discovery of P. W. No. 25, Munuswamil, 
a cooly porter at the Egmore Railway 
Station, and P. W. No. 26, Jagannatha 
Thathachari, Assistant Parcel clerk atthe 
Egmore Railway Station, the fomer of whom 
received the parcel from the accused at the 
Egmore Railway Station at about 9-49 P. m. 
_ondanuary 12, and with the assistance of 
another porter, not a witness in the case, 
carried it and weighed it in the weighing 
machine at the parcels office. The latter 
witness booked the parcel to Karunguzhi 
at the request of the prisoner. Both these 
witnesses identified the prisoner at an 
identification parade and at the trial. 

The case for the prosecution therefore 
was that Seethammal was last seen alive 
in 24, Peddunaicken Street, where she was 
then living with the prisoner on January 
11, and that on the evening of the next day 
the prisoner sent her dead body wrapped 
up in a parcel to Karunguzhi by train 
and that afterwards he pledged silver 
vessels and jewellery alleged to belong to 
Seethammal. In these circumstances, the 
prosecution contended that the jury were 
entitled to and ought to draw the inference 
that the prisoner had committed the 
murder, in the absence of any explanation 
from him which. could be accepted as true 
accounting for her disappearance from 
No. 24, Pedduniacken, Street,and her re- 
appearance as adead body wrapped ina 
parcel and sent by the prisoner by train to 
Karunguzhi the medical evidence being 
that she had been strangled. As I have 
stated before, beyond the two contradictory 
statements made by him, his denial that 
he committed the murder, and in the Cox- 
mitting Magistrate's Court his statement 
that he knew nothing about Seethammal, 
there was no explanation with regard to 
why and when Seethammal left the house 
and why he sent off her dead body ina 
parcel, if he did so. The jmy by a 
majority of 6 to3 found the prisoner guilty 
of the offence of murder, and there being no 
mitigating circumstances present, he was 
sentenced to death. 

it is ncw necessary io refer to a 
matter in the case which is the foundation 
for the first point covered by the certificate 
of the Advocate-General. When the par- 
cel was opened, Seethammals body was 
found to be wrapped up in a coir mat- 
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tress and the case for the prosecution was 
that a mattress identified as similar to this 
was purchased during the morning of 
January 12, from one Sheik Nanu Sahib, 
a mattress seller in Madras whose servant 
was P. W. No. 10, Mahammad Kassim, and 
that the prisoner was its purchaser. The 
purchase price was Rs. 3. The purcha- 
ser paid only eight annas as he had no 
money with him then and asked that the 
mattress should be sent by a coolie and 
said that he would send the balance with 
the coolie, This coolie was Thayammal, 
P. W.No. 11. A cash bill, Ex. D-1 was 
given. In that bill neither the name nor 
the address of the purchaser is given. 
Prosecution witness No. 118 evidence was 
that on instructions from the purchaser she 
went to the fish market at Kondithope 
and there waited for him. After some 
time the purchaser came and took her to 
a house near the fish market where she. 
deposited the mattress outside a house at 
about 12 noon, received the balance of the 
purchase price and took that back to 
the mattress shop. Although unable to give 
the number of the house or the street, 
this witness subsequently pointed out the 
house to the Police and it was No. 24 
Peddunaicken Street where the accused 
was living on January 12. From this evi- 
dence it might be inferred by the jury 
that the purchaser of the mattress did not 
wish to let the vendor know where he was 
living, viz., in that house. Whilst P. 
Ww. No. 10 was being examined-in- 
chief at the Sessions trial, when asked the 
following question ‘‘Subsequently did the 
Police come to youin connection with this 
case ? he answered. 

“About 10 or JI days afterwards, about 4 P. M, 
this Inspector and another lyer came with the 
accused and the accused pointed out the shop 
saying that it was in that shop that he purchased 
the mattress.” 

No objection to this evidence with re- 
gard to what the prisoner stated was 
taken by the learned Counsel for the 
prisoner—an Advocate of very large ex- 
perience. This witness was then Cross- 
examined by the prisoner’s Advocate with 
regard io what the prisoner hud said on 
that occasion. Prosecution witness No. 1] 
stated nothing about what the prisoner 
had said en this occasion in examination: 
in-chief but in cross-examination he said: 

“The accused himself mentioned me and said tha 
it wasa woman wearing a coral necklace.” 

No objection was taken by the learnec 
Advocate for the defence to this answe 
She was also questioned by the Court on thi 
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matter, Prosecution-witness No. 42, S. R. 
Krishna Ayyangar, Inepecter of Police, in 
cross-examination stated : l 

“While we were coming out, the accused pointed 
out that woman with coral beads on her neck and 
said that was the coolie that carried my mattress.” 

In examination-in chief he had stated 
that he and tbe prisoner and gone tothe 
premises of the mattress seller and that 
the prisoner pointed out ihe premiees, 
having taken the witness direct to that 
shop. As statedin the certificate of the 
Advocate-General,. no objection was raised 
with regard to the admissibility of the 
evidence as to what was stated by the 
prisoner on that occasion, In my charge 
to the jury I referred to this matter as 
follows : 

“The evidence is that the accused came to the shop 
in a motor car, got out and pointed out to the 
Police: ‘This is the shop, that is the man and 
thisis the coolie woman who carried the mattress.’ 
But the accused denies all this. This is not only 
the evidence of these two witnesses but it is also 
the evidence of the Crime Branch Inspector, Mr. 
Krishna Ayyangar, who gave evidence at the end.” 


In the opinion of the Advocate. Gene- 
ral the reception of this evidence though 
without any objection to its admissibility 
being taken and my placing it before the 
jury in my charge to them are decisions 
on points of law which require further 
consideration. The second point raised in 
the certificate is that in my charge 1o 
the jury I failei to tell the jury that 
there was no evidence that Seethammal 
was ever in possession of the silver articles 
after she quitted No. 226 Post Office 
Street, on or about December - 17, 1933, 
and that the jury ought to have been 
told that there was no evidence as to her 
being in possession of them subsequent 
to that date. This omission is according 
to the amended certificate of the Advocate- 
General, in his judgment a decision on a 
point of law under cl. 26, Letters Patent. 
The Crown Prosecutor gave notice that he 
intended to take a preliminary objection 
at the time of the hearing of this appli- 
cation 10 the Full Bench, the objection 
‘being ihat the application is incompetent 
as there was neither an error in a decision 
of a point of law decided by the trial 
Judge nor a decision on a point of law 
requiring further consideration and submit- 
ting that the Full Bench decision in 
C. K. Narayana Ayyar v. Emperor (1) has 
wrongly interpreted the words “decisions on 
a point of law decided by ihe trial Judge’ 
occurring in cl. 26, Letters Patent, which 


(1) (1930) M W N 249 (F B), ` 
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he contends is not warranted by the langu- 
age and spirit of the Letters Patent. In 
view of this objection a Full Bench of 
seven Judges was formed to consider this 
preliminary objection of the learned Crown 
Prosecutor, 

The relevant clauses of the amended 
Letters Patent are cls. 25,26 and 41. The 
marginal note of cl.25 reads : 

“No appeal from High Court exercising original 
juriediction ; Court may reserve points of law.” 

The clause itself says that : 

“There shall be no appeal tothe said High Court 
of Judicature at Madras from any sentence or 
order passed or made in anycriminal trial before 


the Court of original criminal jurisdiction .... But 
it shall be at the discretion of any such Court 


to reserve any point or points of law for the opi- 
nion of the said High Court." 
Clause 26, the marginal note of which 


is “High Court to review on certificate 
of the Advocate-General” reads as fol- 
lows : 

“And we further ordain that, on such point or 
points of law being so reserved as aforesaid, or 
on its being certified by the said Advocate-General 
that, in his judgment, there is an error in the de- 
cision of a point or points of law decided by the 
Court of original criminal jurisdiction, or that a 
point or points of law which has or have been 
decided by the said Court should be further con- 
sidered, thessaid High Court shall have full power 
and authority to review the case, or such part of 
if as may be necessary, and finally determine such 
point or points of law, and thereupon to alter the 
sentence passed by ihe Court of original jurisdic- 
tion and to pass such judgment and sentence ag 
to the said High Court shall seem right,” 


Clause 25, therefore, directly prohibits 
any appealto the High Court from itg 
Own criminal sections, but power is given 
to the Sessionstrial Judge to reserve any 
point or points of law for the opinion of 
the said High Court. This latter provision 
clearly refers to cases where a submission 
on a point of law has been made to the 
Court whether by way of an objection to 
ihe admissibility of evidence or misjoinder 
of charges or any other legal question or 
to points of law raised by the trial Judge 
himself. Such point or points of law ag 
have been reserved by the Judge are then 
considered by the High Court undercl. 26, 
which enables the High Court also on a 
certificate of the Advocate General to con- 
sider a point or points of law decided by 
the High Court Criminal Sessions trial 
Judge. The question before us is whether 
the words of cl. 26 are to be given their 
ordinary meaning, that is to say, that 
there must bea point of law and that 
point of law must be actually decided, or 
whether the meaning to be given to them 
is so wide a one as to include what ig 
called “matter of law” ins,418, Criminal 
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Procedure Code, that is, such misdirec- 
tion or non-direction as would permit an 
appeal from a mofusil Court against the 
verdict of a jury. This would include not 
only an error in laying down the law 
but defects in summing up the evidence 
or 10 not summing it up or summing it up 
erroneously or any infringement of the law 
as laid down in £. 297, Criminal Procedure 
Code, which would also include errors of 
procedure. Mr. T. R. Venkatarama Sastri 
on behalf of the respondent contends that 
all matters which would entitle a person 
convicted ata Sessions Court by a jury 
to appeal to the High Court entitle him 
on conviction atthe Criminal Sessions of 
the High Court to ask the Advocate- 
General for his certificate under cl.. 26, 
Letters Patent. 

Thie is not the first occasion on which 
a preliminary objection similarto that of 
the learned Crown Prosecutor has been 
taken, because in Queen-E'mpress v. O'hara 
(2), the standing Counsel, Mr. Phillips, 
raised the same objection.. This appears 
from p. 69714, He contended that under 
cl, 26, there must be a point of law that 
point of law must have keen decided. In 
dealing with the question of whether there 
had been a decision he contended : 

“Secondly, there was no decision. What a Judge 
may say inadvertently in his charge and which is 
afterwards looked into and said to containa point 
of jaw, i3 no decision. No notice is taken of what 
the Judge ‘may have said till after the case is 
over. It is not necessary for me to say that no- 
thing that a Judge says ina charge is not a decision; 
but under cl, 26, the matter must be a matter raised 
and decided consciously and not inadvertently,” 

The question raised by the standing 
Counsel the Full Bench did not consider 
it necessary to decide, although they 
stated that in their opinion it wis clear 
that in a case of misdirection such as 
there was there and of improper reception 
of evidence such as had taken place, the 
Court should exercise its powers of review, 
On p. €67*, Petheram, C. J., says: 

“In the view we take of the case, it is unnecessary 
to deal with the argument for the prosecution as to 
the powers of the Court acting under s. 26 of the 
Charter.” ‘ | 

In Emperor v. Peary 3), the standing 
Counsel, Mr. Das, raised the objection that 
under cl. 26, Letters Patent, the Advocate- 
General has no power to grant a fiat for 
a misdirection on a question of fact. He 
argued that there is a distinction between 


(2) 170 64?. 
(3) AT R19:9 Cal. 142; 59 Ind. Cas. 34°; 20 Cr, L 
J 300; 23 O W N 426 (F B.) 
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the law applicable to Sessions trials at the 
High Oosurt and that governing the pro- 
cedure of mofusil Criminal Courts. San- 
derson, C. J., in his judgment expressed 
no opinion upon the point raised by the 
standing Counsel as it was not necessary 


_todo so because on the merits no sufficient 


case was made out for the Court to inter- 
fere. In Reg. v. Pestonji Dinshaw (A, Mr. 
Scoble for the Crown contended that under 
cl. 26, Letters Patent, there must be some 
point of law decided. The exact scope of 
cl. 26 nevertheless remained undefined by 
the Fall Bench except that it was held that 
non-direction by a Judge is not a matter 
upon which the Advocate-Cenera! should 
grant a certificate under cl. 26, Letters 
Patent. I next come to C. K. Narayana 
Ayyar v. Emperor (1). In that ease before 
the Full Bench the same preliminary ob- 
jection as that raised in this case was 
taken and a direct decision upon the point 
was g.ven. The Full Bench held that a 
mistake made by the trial Judge in stat- 
ing the lawto the jury is a misdirection 
and amounts to a decision of a point of law. 
Wallace, J., who delivered the judgment of 
the Court (tddy, J., dissenting), beld that 
the words ‘decision of a print of law' are 
not confined to tke point of law specifically 
put up and decided bv the trial Court. 
They include, in his opinion, all matters 
decided or which fall to be decided by the 
trial Judge in the case. They include his 
conclusions arrived and stated, whether 
right or wrong. They also include what 
he does not state. In his view the word 
‘decision’ includes every mental con?lusicn 
on which the charge or judgment is based ` 
whether stated correctly or mi-stated. It 
includes directions, misdirections and non- 
directions toa jury. Misdirection inclides 
not only error in laying down the law by 
which the jary are to be guided but also 
a defect in summing up the evidence cr 
in not summing it up or in summing it up 
erroneously, such error and defect being 
in all cases an infringement of the law laid 
down under s, 237, Criminal Procedure 
Code, which applies to all Criminal Courts 
Including the Sessions of the High Conrt. 
Therefore in his opinion a trial at the Cri- 
minal Sessions of the High Court is on the 
same footing as one in the mofusil and 
gives the prisoner the right of appeal or 
review on all points in respect of which he 
could claim the same remedy-on conviction 
by a mofusti Sessions Conrt. In the course 
of his judgment, Wallace, J., says: 
(4) 1OBH CR75. 
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' «Tt seems absurd to argue that a judgment which 
stated nothing or stated nonsense would not be a 
decision, The Judge in his judgment or charge as 
read or pronounced is deciding all the time. For 
example if he omits altogether to sum up the law, he 
has decided that it is not his duty to sum it up.” 

With all respect to Wallace, J., I am 
unable to see how an omission to sum up 
the law can te a decision upon a point of 
a law allhough. it might be an error. He 
then continues: 

“Tf he admits and diecusses certain evidence he 
has decided to admit it, even though neither party 
raised the question of its admissibility. Jf he states 
that the defence. case is so and so, he has decided 
that it is infact so and so, Clearly the word ‘deci- 
sion’ includes every mental conclusion on which the 
judgment or charge is based, whether stated or not 
stated, whether stated correctly or misstated,” 


He further holds that the words ‘‘point 
of law” are the same as what is called 
“matter of law’ in s. 418, Criminal Pro- 
cedure Code. It is true that these observa- 
tions may be taken to be general since the 
point for consideration in that case was 
whether a mistake in laying down the law 
of the offence charged to the jury was a 
misdirection and amounted to a decision 
on a point of law. But even though these 
observations were not necessary for 
the decision of that point, they must be 
considered here as I am bound to say 
that they appear to me to go far beyond: 
what is Intended by cl. 26, Letters Patent. 
According to Wallace, J., ‘‘decision” in- 
cludes that which was not sta’el to ‘the 
jury. It includes an omission to put certain 
evidence before the jury, but 1 must ob- 
serve that it is not the duty of a trial 
Judge to put every piece of evidence before 
the jury norisit his duty to read oat the 
whole of the defence statement. Yet ac. 
cording to Wallace, J., if he has omitted 
to refer to any piece of evidence or to any 
part of the statement made by the prisoner 
at the Sessions trial, itis open thereafter 
to an ingenious Counsel to select such 
omissions and ask the Advocate-General to 
certify that there has been a decision on 
a point of law which is or may be erro- 
neous. In my view this cannot be intended 
by cl. 26, Letters Patent. In Emperor v. 
Cohen & Bateman (5), Channel, J., in dis- 
cussing s. 4 (1), Criminal Appeal Act, says: 

“A mistake of the Judge as to fact, or an omission 
to refer to some point in favour of the prisoner, 
is not, however, a wrong decision of a point of law, 
but merely comes within the very wide words ‘any 
other ground’ so that the appeal should be allowed 
according as there is or is not a miscarriage of 
justice.” 

It would be fair to include also, in the 
above statement of the position by. Chan- 

(5) 2 Or, App. Rep. 197, 
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nel, J., an omission to referto a piece of 
evidence or to a part of the prisoner's 
statement made tothe Oourt and there are 
doubtless many other matters of a similar 
nature. Suppose for example the Judge 
in his charge to the jury makes no refer- 
ence to a piece of evidence because he 
has forgotten about it, how can it possibly 
be said that he has come to any decision 
with regard to it and where is the point 
of law involved? Eddy, J., who delivered 
the dissenting judgment in the Full Bench 
case, refers to Emperor v. Cohen & Bate- 
man (9), in snpport cf his view which is 
that a point of law referred to in cl. 26 
means a point of law submitted to and 
decided by the trial Judge or any direction 
as to thelaw given by him in the course 
of his summing up to the jury. In his 
view it is esseatial that first of all, there 
must be some point or points of law and, 
secondly, a decision thereon; and that is 
what cl. 26, Lette:s Patent says. A deci- 
sion must mean a conclusion arrived at. 
Ib is true that a person may come toa 
conclusion in his own mind and, although 
he does not state it because it is not 
necessary to state it, it is none the less a 
conclusion. A person may decide in his 
own mind to do something and in pur- 
siance of that decision may do it, but what 
has to be considered here are not cases 
such as that but what the meaning of 
“decided” isin relation to a point of law. 
When a Judge in his charge to the jnry 
states the law to them he is probably 
deciding the law. It is his duty to state 
the law and he consciously states it; but 
when if is contended that the reception cf 
inadinissible evidence, where no objection ` 
is taken as to its admissibility and the 
Judge’s mind is never directed to the 
question of its admissibility and he has 
never been asked to say whether it is ad- 
missible or nct, is a decision of a point 
of law, in my view it is stretching the 
meaning of the word ‘decision’ beyond 
reasonable limits, The dudge has not even 
come to a mental conclusion upon the 
matter. Similarly if he refers in his charge 
to the jury to this same evidence again 
without any objection, I am of the same 
opinion, namely, that he cannot have decid- 
ed the question of its admissibility. What 
he has done utmost is inadvertently to 
refer to what is already in evidence and 
he has, if it is inadmissible, been guilty 
of an error which, if it is sufficiently 
serlous, may have resulted ina miscarriage 
of justice and on that ground the trial may 
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be vitiated but not onthe ground that there 
has been an error in the decision of a 
point oflaw. Wallace, J., is of the opinion 
that, if such matters as he sets out in his 
judgment, are not ‘‘decisions” upon “points 
of law” within cl. 26, Letters Patent, the 
accused has no remedy. With this view 
Í am unable toagree because it seems to 
me clear that he has a remedy under c. 41, 
Letters Patent, which enables an appeal to 
be carried to the Privy Council from any 
judgment, order or sentence of the High 
Court made in the exercise of original 
criminal jurisdiction provided that the said 
High Court shall declare that the case isa 
fit one for such appeal or in any criminal 
case where any point or points of law have 
been reserved for the opinion of the High 
Court in the manner before provided in the 
Letters Patent, i.e., cl. 25, by any Court which 
bas exercised original jurisdiction provided 
that the High Court declares that the case 
is a fit one for such appeal. 

The earlier part of this clause entitles a 
prisoner, provided that he has got a certi- 
ficate of fitness of the High Court, to go 
direct to the Privy Council in all cases 
except where the Judge has reserved any 
point or points of law under cl, 25. In 
Reg. v. Pestonji Dinshaw (4), it was held that 
non-direction bya Judge is not a matter 
upon which the Advocate-General should 
grant any certificate under cl. 26, Letters 
Patent. If that opinion is correct, which 
in my view it is, there is that distinction 
between an appeal from a mofusil Criminal 
Court and a criminal trial at the High 
Court Sessions, and it is also stated that 
on an appeal from the mofusil the High 
Court has a much wider sphere of action, 
There are cases in which the wrong ad- 
mission of evidence was dealt with by a 
Full Bench as a matter arising under 
c]. 26. One of these is Emperor v. Narayana 


Raghunath Patki (6), which related to the’ 


admission of a confession. But I gather 
that there had been aruling of the trial 
Judge during the course 
the evidence was admissible and tbis of 
course would be a decision. Butit was also 
held in ihe same case that a decision by 
a Judge as to whether or not a confession 
is voluntary is not a decision ona point 
of law but on a question of fact. The 
observation of Wallace, J., in C. K. Nara- 
yana Ayyar V. Emperor (|), | however, 
would express the contrary opinion. In 
Queen-Empress V. Ohara (2), the Judge 

(6) 32 B 111;6 Or. LJ 16); 9 Bom. L R 789;2ML 
T 414 (F B) | 
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read tothe jury a statement (which had 
been objected to and had not been admitted 
in evidence) saying that be would read if 
and it would do noharm and it was held 
that the improper reception of such evidence 
constituted a decision erroneous in point 
of law calculated to prejudice the prisoner, 
This was a case certified by the Advocate- 
Genera! under cl. 26, Letters Patent. This 
is not actually an authority against the 
learned Crown Frosecutor’s contention 
here. On p.667* in the course of the 
judgment it is stated : 

“We think that to lay before the jury these 
statements, not admitted ner admissible in evi- 


dence was in itself a decision erroneous in point 
of law.” 


In Emperor v. Upendranath Das (T), as 
before stated, the Full Bench declined to 
give a ruling upon a similar preliminary 
objection to that in this case, but the Full 
Bench did state the opinion that no error 
of law is committed by a Judge who re- 
frains from directing the jury as to excep- 
tions which had neither been raised nor 
relied upon by the accused and’ had no 
basis in evidence on the record; and it was 
stated by Mookerjee, J., that mere non- 
direction is not . necessarily misdirection 
and bythe same Judge that the expression 
“lay down the law” in s. 297, Criminal 
Procedure Code, does not signify “lay 
down the whole law on the subject irres- 
pective of the facts. of the particular case 
before the Court.” | 

From the judgment of the latter Judge, 
with whose opinion I agree, it is clear that 
the summing up should be strictly confined 
to the evidence adduced and the mode of 
application of law to such evidence and 
not to questions which do not properly 
arise at all. I refer to this as it has a 
strong bearing upon the second point raised 
in the certificate of the Advocate- General, 
Holmwood, J., on p. 3947, stated that he 
had no doubt that 


uno error of law is committed by a Judge who 
refrains from directing a jury as to exceptions 
which have neither been raised nor relied upon 
by the accused and have no basis in evidenceon 


record.” | 
It is true, ofcourse, that what was being 


considered by the Full Bench, there were 
the exceptions to s. $00, Indian Penal Code, 
but these opinions are certainly useful ones 
as showing that the failure of a Judge to 
put to the jury a case not raised atall by 


an accused nor relied upon by him and 
(7) A I R1915 Cal. 773; 30 Ind, Cas. 113; 19 O W 
N 653; 21 O L J 377; 16 Cr. L J 561 (E B}. 
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having no basis in evidence on the record 
is not a misdirection to the jury. 

In considering the scope of els. 25 and 
26, Letters Patent, it is important to re- 
member that on the date of the amended 
Letters Patent, there was in England a 
statute (11 and 12 Vict,, Chap. LX XIII), out 
of which there came the Court for Crown 
Cases Reserved : and it is reasonable to 
suppose that the Crown had in mind that 
statute when it enac‘ed cls. 25 and 26 of 
the amended Letters Patent. I say this 
because s. 1, Vict. 11 and 12, Chap. LXXII 
has somewhat similar words to cl. 25. By 
that section power is given to the trial 
Judge or Recorder of a Court of Quarter 
Sessions or Justices of the Peace before 
whom a criminal case shall have been 
tried in his or their discretion, to reserve 
any question of law which shall have arisen 
on the trial for consideration of the Judges. 
Upon such question being reserved the 
Judge is to state a case setting out the 
question or questions of law which have 
been soreserved. The Court before whom 
these questions came was the Court for 
Orown Cases Reserved. Section 5 gives the 
Court of Queen’s Bench the power to reverse 
judgments on writs of error issued upon 
the fiat of the Attorney-General. The 
history of writs of error in criminal cases 
is contained in Stephen's ‘History of the 
Criminal Law of England” Vol.1, com- 
mencing at p. 3808. Formerly these were 
issued entirely as a matter of favour. 
The defendant brovght his writ of error. 
The Attorney-General admitted that thee 
was error. TheCourt accepted big admis- 
sion and the conviction was set aside. But 
in the third year cf Queen Anne’s reign 
Courts decided that they would not be 
content with the Attorney. General's ad- 
mission of error but would judicially 
determine whether eror existed or not. Then 
in cases of mMisdemcancur writs of error 
were granted asa malter of justice but in 
cases of felony and treason exclusively as 
a matter of favour. 


It would appear that this methcd of 
review in criminal cases was very rarely 
used and only errcrs apparent on the face 
of the record were capable of being re- 
viewed and the recoid cn the date when 
Sir James Fitz James - Stephen published 
his “History of the Criminal Law of Eng- 
Jana,” namely, 1682, took no notice either of 
the evidence or of the direction given by the 
Judge to the jury. This appears on p. 309, 
On p. 312, in the footnote it is stated that 
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the writ of error in Orton's case (8) and in 
Bradlaugh v. Queen (9) were the only writs 
of error in criminal cases which had been 
decided for a considerable time. In the 
three cases referred toin argument before us, 
viz. Ex parle Newton (10). Ex parte Lees (11) 
and Rex v. Wilkes (12) the errors were all 
errors apparent on the record. In Bradlaugh 
v. Queen (9), it was again an error on the 
face of the record. It was there held that 
in an indictment for publishing an obscene 
kook it is not sufficient to describe the 
book by its title only, for the words thereof 
alleged to be obscene must be set out, 
andif they are omitted, the defect will 
not be cured by a verdict of guilty and 
the indictment will be bad either upon 
arrest of judgment or upon error.. 

Itis clear that in all the cases referred 
toin argument there what were being 
considered were some errors appearing in 
the indictment. In Orton’s case (8), (vide 
the foot-note top. 309 in Stephen’s History 
tothe Criminal Law of England) the 
main question was whether cumulative 
punishment could be awarded for two 
offences charged in separate counts of the 
same indictment. Inmy view, it is clear 
that writs of error dealt entirely with points 
of law apparent on the face of the record 
such as an indictment. Therefore on the 
date of the Letters Patent there was in 
England a very restricted right of review 
In crimial: cases, that is to say, on points 
of law reserved by the trial Judges and 
cases Stated by them covering such points 
and writs of error with the fiat of the 
Attorney-General dealing only with errors 
of law on the then record, such cases being 
extremely rare. What was the intention 
of the Crown when cls. 25 and 26, Letters 
Patent, were enacted? It seems to me 
only reasonable to suppose that an endeav- 
our was being made to give a similar 
power of review in the case of trials at 
the Criminal Sessions of the High Court 
although the contenticn of the Crown here 
concedes that a slightly greater right of 
review has been given in that, instead of 


writs of eror dealing cnly with 
errors . appearing only in the indict- 
ment, the Advocate-General is en- 


titled to give his certificate in respect 
of a point or points cf law submitted 
during the trial to the Court which the 

(&) (1881) March, 

(9) 1878) 3 Q BD €07; 38 LT 118; 26 W RANG 
14 Cox 00 68. 

(10) 119 E R 323. 

(1!) 120 BR 718. 

(12) 98 E R 329, 
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Court has not reserved for the opinion 
of the High Court but given a decision 
thereon the contention of the Crown 
being that when points of law are 
raised during the trial and submissions 
made thereon the Judge had the alterna- 
tive either of giving a ruling upon the 
point or points of law submitted or of 
reserving the point or points for the con- 
sideration of the High Court and that 
cl. 26, so far as the Avocate-General's 
powers are concerned, relates only to the 
before-mentioned point or points of law 
not reserved but decided, although it is 
conceded by tte Crown that mis-state- 
ments of the law in laying it down in the 
charge tothe jury are also included. In 
my view, this contention 18 right. Having re- 
gard to the then existing powers of review 
in criminal cases in England, I can see 
no warrant for the contention that the 
Crown intended to give a right of first 
appeal similar t9 that from a mofusil 
Cyiminal Court; and I am satisfied that the 
view taken by Wallace, J., that there is 
such a right is incorrect though the deci- 
sion in C. K. Narayana Ayyar v. Emperor 
(1) on the main question is no doubt right. 

{n connection with the contention that 
there is a right of first appeal in such 
cases Similar to that from a mofusil erimi- 
nai trial, I must observe that this view does 
not appear to have been the one generally 
taken because, as far as Ihave been able 
to ascertain, since 183], before which date 
there are no records, only three cases 
have come before the High Court under 
‘J. 96, Letters Patent. I am of the view 
that neither of the points raised 1n the 
certificate of the Advocate-General here 
are within the purview of cl. 26, Letters 
Patent. With regard to the first point, 
although the admissibility of evidence is 
without doubt a question of law, there 
was no decision thereon at the trial. [£ 
the evidence was inadmissible then 1t was 
an error of law but J am unable to sce how 
“there was a decision upon & point of law. 
Tt was open to the learned Counsel for the 
prisoner either during the charge to the 
jury or afterwards to make a submission 
with regard to the admissibility of the 
evidence and indeed it was his duty to 
do so-if in his opinion the evidence was 
inadmissible unless he thought that in 
view of the other evidence in the case, ils 
admission did not materially prejudice 
his client, Turning to the second point, I 
am quite satisfied that this does not come 
within cl, 26. In the way in which the 
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point was first set outin the Advocate- 
General’s certificate, it was exceedingly 
difficult to understand what the alleged 
point of law was, much leesso, how there 
had been any decision with regard to it, 
The Advocate General was allowed to 
amend his certificate and has done so by 
adding the words a 

“and in my judgment the facts and circum- 
stances meniioned above are and constitute a 


decision on a point of law under cl, 26, Letters 
Patent.” 
After some difficulty Mr. Venkatarama 


Sastri formulated the following contention, 
namely that it is the duty of the trial 
Judge to tell the jury upon whom the 
onus of proof rests and that in a criminal 
case the onus, subject to certain exceptions, 
is always upon the prosecution. With this 
contention no one will quarrel. He then 
contended that I ought to have told the 
jury in my charge that the Crown had 
to prove that Seethammal was in posses- 
sion of the silver vessels during the time 


‘when she was living in 24, Peddunaiken 


Street and that ths prosecution evidence 
only showed that she was last in possession 
ofthem when she was living with the pri- 
soner at 2/26, Post Office Street, which she left 
in his company on or about December 17; 
1933, and that the jury would be entitled 
to say that it had not been proved that 
See'hamma! had these articles with her down 
to the time of her death. The answer to 
this contention and it is: one which is so 
obviously given in the statement of thé 
prisoner at the trial that it is difficult to 
see. how, with all respect, the Advocate- 
General could have overlooked it, is that 
this question was never in issue in view 
of the prisoner's a own case, I must heré 
again refer to the case for the Crown with 
regard to these articles. It was that they 
had been taken away by Seethammal from 
ber husband when she left him in the pre- 
vious August and after her death were 
pledged by the prisoner and indeed ons 
of them was a week before her murder. 
The prisoner did not dispute the pledging 
of the silver vessels but he denied that 
they were Seethammal's and said that they 
belonged to him. In his statement made 


to the Court he said: 

“Thera were also certain silver articles 
with me such as silver plate, silver cup, pancha- 
patram, ete, which were presented to mə 
by my . father-in-law's people. 1 was keeping 
these jewels and other things for my own use. They 
are all my own,” 
and later on: 

“As I have pledged these silver articles ete. which 
belonged to myself, when I was quéstioned F paid 
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that I had pledged such and such jewels at such and 
such place. They are articles of my own.” 5 tek 

It was not the prisoner’s case that he left 
21, Peddunaicken Street, before the January 
12 or 13. The question was to whom did 
these articles, identified in Court as the 
pledged articles and admitted by the 
prisoner to have been pledged by him, 
belong? Seethammal’s husband had 
identified them as belonging to him. The 
question as to whether or not they were 
in 2!, Peddunaicken Street was never in 
issue in view of the prisoner’s case. He 
said thatthe articles were his, that they 
were with him and that he had been using 
them. The point now put forward was one 
which was not raised by the prisoner by 
way of defence and it appears to me to be 
unsound to contend that nevertheless the 
Jury should have been invited by me to 
disbelieve the prisoner's admission that 
these articles were with him and, as it 
were, contradict him on that point and that 
instead the jury should have been directel 
that they were entitled toinfer that they 
were left behind in 7/25, Post Office Street, 
when Seethammal and the prisoner 
removed themselves from there to 24, 
Peddunaicken Street which was never the 
case of the prisoner. I am wholly unable 
to see how this was even anon-direction as 
to the question of onus; and I am satisfied 
that this is not a decision on a point of law 
within cl, 26, Letters Patent. 


An objection was taken to the learned 
Crowo Prosecutors preliminary objection 
and that was that the certificate of 
the Advocate-General is conclusive with 
regard to all matters if contains except his 
Opinion with regard to the error. It was 
contended that his certificate is final and 
conclusive and that the Court is not 
competent to say that there is no point of 
law or a decision upon it within cl. 26 if 
the Advocate-General certifies that there 
is. Mr. Venkatarama Sastri argued that the 
Advocate-General’s judgment in cl. 26 
relates to the error in the decision of the 
point or points of law and not to whether a 
' point or points of law has or have been 
decided. But in his amended certificate, 
the Advocate-General has added the words, 
“which are in my judgment decisions on 
points of law.” Tam quite unable to see 
why the High Court is limited in its powers 
toa consideration of whether the Advocate- 
General’s judgment is wrong with regard 
to the error and has no power to consider 
his judgment on the other points. During 
he course of his judgment Mr, Venkatarama 
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Sastri was asked whether the Advocate- 
General could convert a question of fact 
into a ‘point of law’ decided merely by 
stating that it was a point of law in his 
certificate; and to this question no satis- 
factory answer was forthcoming. The 
Advocate-General derives his powers of 
certification from cl. 26 and cl. 26 alone. 
His powers are limited to points of law 
decided. Ifthere is no point of law or no 
decision upon it, then he has no jurisdiction 
to grant acertificate; and I cannot accept 
the contention that the High Gourt is never- 
theless bound to entertain the reference 
where the Advocate-General has mistaken 
a question of fact for a point of lawor 
mistakenly thought that there has teen a 
decision upon it. The High Court only 
gets its powers of review in such cases from 
cl. 26 and, ifthe High Court reviews ques- 
tions which are not points of law or points 
of law which have not been decided, it is 
exceeding its powers of review. During the 
argument another question was put to Mr. 
Venkatarama Sastri, namely, suppose the 
Judge reserves a point under cl. 25 
crroneously believing it tobe a point of 
law whereas it isa question of fact, would 
the High Court be bound to entertain the 
reference which on the face of itis one on 
a question of fact, merely because the trial 
Judge has reserved that point? I under- 
stood Mr. Venkatarama Sastri to agree 
that the High Court would not be bound 
todoso. Ifthisis so, I am quite unable to 
understand why it should be contended 
that the Advocate-General isin any better 
position. Both he and the trial Judge 
derive their powers from cls. 25 and 26, 
respectively. Iam, therefore, of the opinion 
that the Advocate-General’s judgment not 
only as regards the error but as regards 
there being points of law decided is open 
to be questioned by the High Court;. 
and, for the reasons I have already 
given on the main question, neither of 
the points set out by the Advocate- 
General in his certificate are points of 
law decided within the meaning of cl. 26, 
Letters Patent, and that therefore we 
cannot entertain this criminal miscellane- 
ous petition. 

Ramesam, J.—In this case the ac« 
cused was tried for the offence of murder 
under s. 302, Indian Penal Code, before 
my Lord the Chief Justice of this Court 
assisted by a jury. The jury by amajority 
of six to three brought in a verdict of 
guilty. My Lord accepting the verdict of 
the majority, sentenced the accused to 
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death. Thereupon the accused applied to 
the learned Advocate-General and obtained 
a certificate which purports to be a certi- 
ficate under cl. 26, Letters Patent, On the 
basis of the Advocate-General's certificate 
the accused applied to this Court for a 
review of the case. The matter accord- 
ingly came up before a Full Bench of seven 
J udges. 

The facts of the case, so far as they 
are relevant for the purpose of this judg- 
ment, are stated in the judgment of my 
Lord the Chief Justice and it is un- 
necessary to repeat them. The Orown 
Prosecutor has taken a preliminary 
Objection that the certificate given by 
the Advocate General does not satisfy the 
requirements of cl. 26, Letters Patent, 
and gives no jurisdiction to this Court 
to review the case. He contends that 
there must be a point or points of law 
decided by the Court of Original Crimi- 
nal Jurisdiction, and where there is such 
a point of law decided by the Court, 
the Advocate-General may certify that 
there is anerror in the decision or that 
the point or points of law should be fur- 
ther considered ;; but the Advocate-General 
can give no certificate if there is no 
decision by the Court of Original Crimi- 
nal Jurisdiction on a pointor points of 
law. In Queen-Empress v. Shib Chandra 
(13), an objection of this kind was taken 
by Mr. Phillips who appeared for the 
Crown, but -the judgments delivered in 
the case do not relate to this point but 
proceed to deal with the merits of the 
case. Again in Queen-Empress v. O'hara 
(2), a similar objection was taken bythe 
standing Counsel who appeared for the 
Grown. Petheram, ©. J., in delivering 
the judgment of the Full Bench 


observed: TT 
“In the view we take of the case, it is un- 


necessary to dealt with the argument for the 
prosecution as to the powers of the Court acting 
under s. 23 of the Charter. We take it to be 
clear that ina case of misdirection such as 
this and ofimproper reception of evidence such as 
took place in the present case, this Court may 
and ought to exercise powers of review.” 

- In an earlier part of the judgment the 
question was discussed whether an omis- 
sion by the Judge to advise the jury 
according tothe rule that an accomplice 
is unworthy of credit unless he is cor- 
roborated in material particulars would 
be a ground for interference and the 
learned Chief Justice observed : 

“We are not prepared to say that the Court 


(18) 10 O 1079. 
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might not feel bound even on the ground of such 
an omission alone to review the case under 
cl. 26, Letters Patent. This difficult question, 


however need not be decided in the present 
case." 


In Reg. v. Peston Dinshaw (4), Counsel 
for the prisoner asked the presiding 
Judge to rule that there was no case to 
gotothe jury but the learned Judge 
refused to do so | holding that there was 
certainly a case to goto thejury. At the 
close of Counsel’s address his junior 
Counsel] by his -direction asked the 
learned Judge to reserve under cl. 26, 
Lettars Patent, for the opinion of the 
High Court a certain point of law, but 
the learned Judge declined to do so 
saying that he did not think there was 
then any question of law to be reserved. 


The Advocate-General who gave the 
certificate appeared in support of the 
conviction. He stated that he gave the 


certificate on the representation of the- 
Counsel but he did not admit as a fact 
that a direction alleged to have been 
given had in fact been given. There- 
upon the Court suggested that the 
certificate might be amended which was 
accordingly done. After amendment the 
certificate stated that the Judge did not 
instruct the jury on a certain point of 
law, and did tell the jury that there 
was no point of law to be reserved for 
the opinion of the High Court. Westropp, 
O. J., observed : 


certificate 


“The allegation in that that the 
Judge refused to reserve the point of law states 
no error in law.........The first part of this alle- 


gation, viz., that the Judge did not instruct, 
etc., 18 an averment of an omission and no more 
on the’ part of the learned Judge, It simply puts 
forth a non-direction by him, not a misdirection,” 

After referring to some of the autho- 
rities the learned Chief Justice quoted 
Baron Parke in M’Alpine v. Manganlal (14), - 


who said: 

“That which you complain of here is anon- 
direction which cannot clearly be made the subject 
of a bill of exceptions . . It is misdirection 
and not non-direction that is the proper subject of 
a bill of exceptions.” ; 

Again he quotes Crompton, J., in Sedly 
v. M’'Gawan (15), who said: 

“The Judge is not by law compelled to charge 
at all though in many cases it may be right and 
expedient to do so, The exception should be for 
misdirection, not for non-direction.” | 

Then the learned Chief Justice referred 
to two cases, Queenv. Hlahee Bux (l6), 
and Queen v. Narain Achari (17), whicn 
were relied upon by Counsel for the defence 

(14) 30 B 4965; 15 L J OP 293, 

(15) 7 Ir, O. L Rep. 434, 

(16) 5 W RtO Or; B L R Sup. 459, 

(17) 8 W R 80 Cr, 
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for showing that the omission to direct 
will be treated as an actual misdirection 
and observed : 

“But for that purpose these cases are nob in 
poiut upon questions reserved by a Judge or certified 
by the Advocate-General at the original jurisdiction 
side of the High Court where the procedure in 
criminal cases is not regulated by the Oriminal 
Procedure (ode but inthe main by the English 
practice ag 16 existed in the Supreme Court save 
where altered by special legislation or by the 
Charter of High Court. . . . On an appeal from 
the mofusil the High Court has a much wider 
sphere of action than upon cls, 25 and 26, Letters 
Patent in cases on the original jurisdiction side. 
But even supposing that on the present occasion 
we were disposed to allow to ourselves a greater 
latitude than seems to be permitted in cases 
reserved under the Stat. 11 and 12 Vie., Ch. 78 
in England and to inquire whether the alleged 
non-direction” in this case amounted to misdirection 
and had misled the jury or was likely to mislead 
them . we have come to the conclusion that 
the Court ought not to interfere with the convictions 
had in this case.” 

In Empress v. Patrick Meguice (18), the 
standing Counsel, Mr. O'Kinealy, in the 
course of the argument said: 

“Can it be said that there is a decision so 
as to bring the case within cl. 26, Letters Patent ? 
It was taken as a matter of course that these 
two banks were governed by the Bankers’ Books 
Evidence Act by all parties concerned.” 

_ Maclean, ©, J., in the course of his 
judgment observed : 

“I entertain a very grave doubt whether having 
regard to the language of s. 26, Letters Patent, 
a.certificate ought to be granted by the Advocate- 
General in a case in which he thinks that a Judge 
of this Court sitting in the original criminal 
jurisdiction of this Court has-not properly exercised 
his judicial discretion during the trial of the case. 
._. + Under s. 26, Letters Patent, it is not com- 
pulsory on the Court to deal with a certificate 
founded upon such a point. - Nor doJ wish 
to be regarded as saying that an improper exercise 
of judicial discretion may not in certain cases be a 
matter for review on a point of law.” 

These observations related to an ap- 
plication by the prisoner's Counsel for an 
adjournment which was refused. Assum- 
ing that an erroneous exercise of judicial 
discretion in refusing an adjournment is 
a matter for review as a point of law it 
is clear that a refusal would then be 
regarded as a decision on a question of 
law ln 84 matter actually raised before 
the Court. The decision in Empress v. 
Patrick ifcguice (18), does not help us 
in a case where the point or points of law 
were not expressly raised before the Judge. 
I do not suggest that the point or points 
of law should be raised by the parties, 
It may be raised by the Judge himself 
either as a question to be discussed or raised 
by him in the course of his charge to 
the jury in laying down the law. On 


(18) 4 O W N 433 (F B). 
1583—85 & 86 
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this last matter, it was agreed on all 
hands during the argument before the 
Full Bench that an erroneous laying down 
of the law by the Judge in the course 
of his charge to the jury should be regarded 
as an erroneous decision on a point of 
law within the meaning of cl. 26, Letters 
Patent. 

Leaving such cases aside the question 
arises whether when no point of law was 
raised before the Judge, it could still be 
said that there was an erroneous devision 
ona point oflaw simply because certain 
inadmissible evidence, to the admission 
of which no objection was taken has been 
admitted or there has been a misdirection 
to the jury on a question of fact. For the 


‘purpose of appeals under the Oriminal 


Procedure Code it has always been held 
by the Indian High Courts that a mis- 
direction to the jury by the Sessions 
Judge on an important question of fact 
is a question of law within the meaning 
of s. 418 (1), Criminal Procedure Code, 
But the question before us is whether such 
admission or misdirection can be regarded 
as a decision on a point of law by the 
trial Judge within the meaning of cl. 26, 
Letters Patent. An objection that such 
admission or misdirection would not 
amount to a decision on a point of law 
was raised in Queen Empress v. Shib 
Chandra (13), Queen-Empress v. O'Hara 
(2), and Empress v. Patrick Meguice (16), 


but as pointed out by me in the 
above summary of those cases the 
objection was not expressly decided, 


In Reg. v. Pestonji Dinshaw (4), it seems 
to have been assumed that a misdirection 
on a question of law would be a ground 
for the Advocate-General’s certificate and 
for the High Court's review, but that a 
non-direction would not; but there is no 
decision on the point. 

In Emperor v. Peary (3), the 
standing Counsel took a preliminary objec- 
tion that the Advocate-General has no 
power to grant a certificate on the ground 
of misdirection on a question of fact. San- 
derson, Q. J., observed as to this: 

“T express no opinion upon that point and in 
my judgment in this case it is not necessary to 
express an opinion because assuming that it was 
competent to the learned Advocate-General to grant 
a certificates on these grounds, I have come to the 
conclusion that there was no sufficient cause made 
for the Court to interfere.” 

Woodroffe, J. expressed a similar opi- 
nion. The decisions in Fateh Chand v. 
Emperor (19) and Emperor v. Narayana 

(19) AIR 1917 Gal. 123; 38 Ind. Oaa 945; 18 Or. 
LJ 385; 44 0477; 240 LJ 400; 210 W N 33(F B) 
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Raghunath Patki (6) do not touch upon this 
point. The last decision to be referred to 
in this connection is the decision of this 
Court in C. K. Narayana Ayyar v. Em- 
peror (1). The judgment of the majority 
of the Court was delivered by Wallace, 
J. This decision is undoubtedly against 
the Crown Prosecutor and in support of 
the accused, and I understand that be- 
cause the Crown Prosecutor had given 
Previous notice that he intends to question 
the correctness of that decision, a larger 
Bench has been constituted. Whatever 
may be the actual pointa that arose in 
that case, Wallace, J.’s observation certain- 
ly go tothe fall length cf laying down 
that not only an erroneous exposition of 
the law to the jury but a misdirection on 
an important question of fact, improper 
reception of evidence, any irregularity in 
procedure whether such points were ac- 
tually raised by the parties or by the 
. Judge or not and whether the reception 
of evidence or the irregularity in proce- 
dure is conscious or a mere slip, all these 
would justify the Advocate-Genera]l in 
granting a certificate under cl. 26 and 
would compel the Court on an applica- 
tion based on such a certificate to review 
the case. In other words every matter of 
the kind referred to would amount to a 
decision by the trial Judge on a point or 
points of law. I do not think Wallace, 
J’s., observations : “No one has evidently 
ever thought of raising it before” is correct. 

Now it seemsto me that apart from the 
decisions in C. K. Narayana Ayyar v. Em- 
peror (1) and the decision in Queen-E'mpress 
v. O'Hara (2) on which it is to some extent 
based, the other authorities referred to 
above do not really help us. The deci- 
sion in Queen-Empress v. O’Hara (2) must 
be taken to have held that a reference 
by the Judge in his address to the jury 
to a matter which had been objected to 
and excluded from the evidence amounted 
to “a decision on a point of law decided 
by the trial Judge,” though the learned 
Judges do not say so expressly in so many 
words. In my opinion besides these two 
decisions there is practically no authority 
on the matter and though the question 
has been raised it was never expressly 
decided. It is now necessary to decide 
the point raised by the Crown Prosecutor. 
Some reference has been made tous by 
both sides as to the origin of cl 26, Let- 
ters Patent, and its analogous in English 
Law. It corresponds to the fiat or writ 
of error of the Attorney-General. What- 
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ever its origin may be, after 1l and 12 
Vict. Ohap. LX XIII, s. 5 of which gave to 
the Queen's Bench jurisdiction to interfere 
on a writ of error by the Attorney-General, 
it seems to have been exercised in 
all cases where the Attorney-General 
thought that there was a miscarriage of 
justice. It is not confined to any particular 
gound and the form of writ shows that 
no particular ground of law or fact need 
be stated by the Attorney-General. It 
simply ran: “Let there be a fiat” or 
some words to that effect. 

If so, the Attorney-General’s power of 
issuing a fiat bears no resemblance to 
the Advocate-General’s certificate under 
cl. 26, Letters Patent. Under s. 20, Ori- 
minal Appeal Act (7 Edward VII, Oh, XXIII) 
writs of error were abolished. “Under 
s. 3 of this Act an appeal was given on 
& question of law or with the leave of 
the Judge on a question of fact or a 
mixed question of fact and law or any 
other ground or with the leave of the 
Court of Criminal Appeal against the 
sentence. Under s. 4 the Oourt of Cri- 
minal Appeal may allow an appeal on 
the ground of any question of law or on 
the ground that there is a miscarriage of 
justice. Under s. 1, cl. 6, if he Director 
of Public Prosecutions or the Prosecutor. 
or the defendant obtains the Attorney- 
General’s certificate that the decision of 
the Court of Criminal Appeal involves a 
point of law of exceptional public import- 
ance and that itis desirable in the public 
interest that a further appeal should be 
brought, he may appeal to the House of 
Lords. I do not think the analogy of English 
Law helps us in the construction of cl. 26, 
and the decisions in appeals under 7 
Edward VII, Ch. XXIII cannot afford any 
guide in the present case. | 

Now coming to the clause iteelf, the 
opinion of Wallace, J., that even a non- 
direction amounts to a decision on a point . 
of law is opposed to the opinion of Westropp, 
C.J., in Reg. v. Pestonjit Dinshaw (4) and his 
observation that misdirection on au import- 
ant question of fact amounts to a deci- 
sion on a point of law is opposed to the 
observation of Westroppe, C. J, that 
the power under cls. 25 and 26, Letters 
Patent, is not so wide asthe power which 
the High Court possesses in regard to ap- 
peals from the mofusil. If the interpreta- 
tion of cl. 26, by Wallace, J., is correct, the 
ground for the certificate of the Advocate 
General would be as wide as the grounds 
of appeal from the mofusil under the 
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Criminal Procedure Code. But if this uses the expression undoutedly there is. 
was the effect intended, it strikes one that But with great deference to that learned 


the language of cl. 24, Letters Patent, 
(leaving aside cases of reservations of 
points of law by the Judge) would have 
been similar to s. 4:8, Oriminal Procedure 
Code, and would not have runin the 
terms in which it now actually runs, and 
wording of cl. 25 which is similar toe. 1 
of lL and 12 Vict. Chap. LX XIII is enabl- 
ing the trial Judge to reserve a point or 
points of law but otherwise provides that 
there is no appeal, strikes one as rather 
Curious after the wide interpretation of 
el. 26 contended for by the accused. The 
word “decision” ordinarily means: 

“a judgment or decree pronounced by a Court in 
settlement of a controversy submitted to it and by 
way of an authoritative answer to the questions raised 
before it”: Black's Law Dictionary, p. 337. 


— 
i Kaanan aaa aan a a a aI 


It is true that a case of misdirection to 
the juryon a question of law may not 
in strictness be covered by this definition 
| but one may say in a loose sense that a 
| direction to the jury is an authoritative 
answer on a point arising before the Judge. 
i But leaving this case aside on which all 
are agreed I donot think that the word 
“decision” should be made to cover cases 
where the Judge has never applied his 
mind to the matter and has not pronounc- 
ed an opinion on it. It is true that 
under s. 298, Criminal Procedure Code, it 
iis the duty of the Judge to decide all ques- 
tions of law arising in the course of the 
trial and all questions as to the relevancy 
of facts and the admissibility of evidence 
and the section says nothing about the 
' question being raised by a party. It is 
somewhat difficult to say that if noone 
raises the question, there is any question 
'to be considered by the Judge unless 
{it suggests itself to him. It is true that 
‘under s. 165, Evidence Act, the judgment 
must be based upon facts which are 
lyelevant under the Evidence Act; and if 
ithe Judge allows evidence to go in which 
tis not relevant by not adverting in his 
‘mind to the question of its relevancy in 
cases wheréno objection is raised by the 
party, it may be that he commits an error 
of law, One may say that such an error 
is plainer ina case where the inadmissi- 
ble evidence is actually referred to in the 
direction to the jury than in a case where 
it has merely gone into the record but 
was not referred to in the direction to the 
jury. Butin both these cases canit be 
said that there isa decision on a point of 
law? In the sense in which Wallace, J, 











Judge [Tam unable to say that such cases 
should be described as cases of deCision 
on a point of law. There may bea 
failure on the part ofthe trying Judgein 
not adverting to such matters in hie 
mind but still it cannot be said to be a 
‘decision.’ What happens may be described 
to be an absence ofa decision—just the 
opposite of what is reguired. On this 
ground, J would say that the existence 
ofa point of law decided by the trial 
Judge, whichis the condition precedent to 
the Advocate-General’s certificate, being 
wanting in this case, the certificate is 
incompetent and confers no jurisdiction on 
us to review the case. I would dismiss the 
petition. 

Madhavan Nair, J.—This is an ap- 
plication for review of a criminal case 


on the certificate of the Advocate- 
General under el. 26, Letters Patent. 
One Ramanuja Ayyangar who was tried 


at the third Oriminal Sessions of this year 
before my Lord the Chief Justice anda 
special jury, on a charge of an offence 
punishable under s. 302, Indian Penal 
Oode. The jury found the accused guilty 
by a majority of 6 to 3. My Lord, agreeing 
with the majority sentenced the accused 
to death. On behalf of the accused an 
application was madeto the Advocate- 
General fora certificate under cl. 26 of 
the amended Letters Patent of the High 
Court of Madras. This clause runs as 
follows: 

‘And we dofurther ordain that on such point 
or points of law being so reserved as aforesaid 
or on its being certified by the said Advocate- 
General that in his judgment thereis an error in 
the dacision of a point or points of law decided by 
the Court of Original Criminal Jurisdiction or that 
a point or points oflaw which has or have been 
decided by the said Gourt should be further con- 
sidered, the said High Gourt shall have full power 
and authority to review the case, or such part ofit 
as may be necessary and finally determine such point 
or points of law and thereupon to alter the sentence 
passed by the Oourt of original jurisdiction and to 
pass such judgment and sentence asto the said 
High Oourt shailseem right." 

Acting under this clause the Advocate- 
General gave a certificate which, to make 
the points raised clearer, was slightly 
amended in the course of the argument. 
The certificate as amended isin the fol- 
lowing terms (the amendments are shown 
in italics), f ; 

“Now, I, Sir Alladi Krishnaswami, 
Advocate-General of Madras, do under and 
in virtue of the powers vesied in me by 
cl. 26, Letters Patent of the High Court of 
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Judicature at Madras bearing date Novem- 
ber 28, 1865, certify: 1. that in my judgment 
whether the alleged statements of the 
accused, while in the custody of the Police 
spoken to (a) in the chief examination of 
P. W.No. 10, “the accused pointed out the 
shop saying that it was inthatshop that 
he purchased the mattress;” (b) in the cross- 
examination of the same witness (t) “the 
accused himself pointed out the shop saying 


that it was at this shop that he pur- 
chased adding ‘I paid an advance 
of 8 annas and I subsequently paid 


Rs. 2-8-0' ” (12) “that the accused looking at 
me said ‘I, have purchased from him on 
12th a coir mattress’ °; (iii) “it was the 
accused that was looking at me and asking 
me ‘I purchased from you, is it not, on the 
12th a coir mattress’ ™ (iv) “thereupon the 
accused said ‘I, purchased it of jor for 
Rs. 3-0-0 I paid an advance of 8 annas and 
I sent the balance of Rs, 2-8-0 through the 
cooly woman’ ”’ (c) in the cross-examination 
of P.W. No. li, ‘the accused himself men- 
tioned me and said that it was a woman 
wearing a coral necklace’ (d) in answer to a 


question by the Court, “when 1 went 
there the accused said ‘it was this woman 
that carried the articles and’ ” (e) in the 


cross-examination of P. W. No. 42 “while we 
were coming out the accused pointed out 
that woman with coral beads on her 
neck and said ‘that was the cooly that car- 
ried my mattress’”; are in the circum- 
stances admissible in evidence under s. 27, 
Evidence Act, as relating to the discovery 
of any fact by reasonof such statements 
within the meaning of the section or whe- 
ther the same are admissible under 6. 8, 
Evidence Act, orany other provision of 
law and whether the fact that no exception 
was taken to the reception of this evidence 
during the trial and the fact that some 
of these statements were elicited by Coun- 
sel for the accused during the cross-exami- 
nation of prosecution witnesses affects the 
point as to their admissibility. And the 
points of law arising out of the reception 
in evidence ofthese statements and the 
placing of the same beforethe jury’ which 
are in my judgment decisions on point of 
law require further consideration. 

“TI. Whereas the learned Chief Justice 
refers in his address to the jury to the de- 
ceased having been last seen withthe ac- 
cused and known to have with her certain 
silver articles, to the accused being found 
in possession of them aiter the date of the 
alleged murder, and disposing of them of 
the pawn-broker whereas the evidence 
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of the prosecution is that the deceased 
woman was found to be in possession of 
the articles while she resided at No. 21/26, 
Post Office Street, which she quitted on or 
about December 17, 1933, and there is no 
evidence asto her beingin possession of 
the same subsequent to that date in my 
judgment whether there is an error of law 
or a misdirection or non-direction amounting 
to an error of law by reason of the 
learned Chief Justice not directing the 
attention of the jury to the question, 
whether in the circumstances of the 
case the jury would draw a presumption 
under s. 114, Evidence Act, as tothe con- 
tinued possession of the articles by the 
deceased down tothe date of her death, 
requires further consideration, and, in my 
judgment, the facts and circumstances men- 
tioned above are and constitute a decision 
ona point of law under cl. 26, Letters 
Patent.” 

To appreciate the points raised in the 
certificate, it is necessary torefer, though 
briefly, to some aspects ofthe prosecution 
ease. The deceased Seethammal, a young 
woman of 22, left her husband's house on 
August 4, 1933, The case against the 
accused was that since that date she lived 
with him in various houses in Madras till 
the night of January 11, 1934, when she 
was strangled to death by him, that on 
the morning of January 12 he bought a 
cvir mattress from one Sheikh Nanu, the 
masterof P. W.No. 10, had it carried to 
his house by a woman, Thayammal, P. 
W. No. 11, that he put the body of the 
deceased in a parcel made of this coir 
mattress and sentit from the Kgmore 
Station to Karunguzhion the South Indian 
Railway and that between January 12 and 
21, be pledged with a pawn-broker 
various silver articles identified as her 
husband's and alleged tohave been taken 
by her when she left his house. With 
respect tothe purchase of the coir mat- 
tress, the accused is said to-have made 
statements (see the certificate) while in the 
custody of the Police pointing out the shop 
from where and the man from whom he pur- 
chased the coir mattress and also the 
woman who carried itto his house. This 
evidence which has a material bearing or 
the guilt of the accused is stated to be 
inadmissible. 

In the first part of the certificate objec: 
tion is taken tothe reception in evidence 
of statements made by the accused while 
in the custody of the Police—set out ir 
the certificate and not objected to by 
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the Counsel; some of them being elicited by 
him in cross-examination of prosecution 
witnesses— and the placing of the same 
before the jury which are described as de- 
cisions on points of law. It may here be 
mentioned that what happened at the time 
of the trial was that the alleged inadmis- 
sible evidence was received into the record, 
and it was placed before the jury without 
any objection being offered to the same 
on behalf of the accused. As the certificate 
shows, some portion of this evidence was 
elicited by the Counsel for the prisoner in 
the cross-examination of the prosecution 
witnesses. In the second part of the certifi- 
cate exception is taken to what is describ- 
ed as an error of law onthe part ofthe 
learned Judge in not bringing to the 
notice of the jury the question whether in 
the circumstances they could draw a pre- 
sumption under s. 114, Evidence Act, as 
to the continued possession of the articles 
by the deceased, the circumstances and 
facts mentioned showing thatthere was a 
decision on a points of law by the learn- 
ed Judge. These objections, says the 
certificate, are decisions on points of law 
which require further consideration inthe 
judgment of the Advocate-General. 
It will beobserved that under cl. 26, 
Letters Patent, a certificate to review a 
decision by the High Court exercising ori- 
ginal criminal jurisdiction can be granted 
by the Advocate-General if in his judg- 
ment there is an error in the decision 
of a point or points of law decided by 
the Court of original criminal jurisdiction 
ora point or points of law which has or 
have been decided by the said Court 
should be further considered. The certificate 
may be granted in either of the two forms 
mentioned in cl. 26. It is interesting to 
note thatin this Court certificates have 
been granted under this clause in four 
cases: Subramama v. Emperor (20), 
Kumaraswami Pillai v. Emperor (21) and 
C.K. Narayana Ayyar v. Emperor (1), 
and the present one; and in all these 
cases except in Subramania v. Emperor 
(20), the certificates granted have been 
inthe second form, 2. e,,that there is a 
point or points of law that should be 
further considered. A primary condition 
for the exercise of jurisdiction by the 
Advocate-General under cl. 26, is that 
there should bea decision of a point or 


(20) 25 M 61; 28 I A 257; 3 Bom. L R540; 5 C W 
N 866;11 ML J 233; 2 Weir 271; 8 Sar. 16 


(P O). 
(21) 35 M 397; 14 Ind. Oas. 896; 13 Or, L J 352; 
(1912) M W N 549;12M LT1(F B). 
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points of law decided by the Court of 
original criminal jurisdiction. 

By way of preliminary objection the 
learned Crown Prosecutor argues that 
the certificate is incompetent, as with 
respect to the first point raised in it 
there was no decision by the trial Court, 
and with respect to the second point, 
there was neither a pointof law nor any 
decision on it. There can be no doubt that 
the erroneous reception of evidence is a 
point of law. The question therefore to be 
considered on the preliminary objection 
with reference tothe first point is whether 
there are decisions by the Judge admitting 
the alleged inadmissible evidence, and 
placing the same before the jury; and with 
reference to the second point, both the ques- 
tions have to be considered, whether there 
is a decision, and if thereis one, whether 
the point on which that decision has been 
given, that is, the misdirection or non- 
direction complained of, is a point of law. ` 

It was contended by the learned Crown 
Prosecutor that, in order to constitute a 
“decision on a point of law decided by the 
trial Court” within the meaning of cl. 26, 
Letters Patent, the point must be spectifical- 
ly raised and decided consciously and not 
inadvertently by the Judge. Soon after the 
argument began this extreme contention 
was modified and it was said that a decision 
would include besides a decision on a speci- 
fic pointraised and decided by the Judge 
also a direction as to the law given by 
the Judge in the course of his summing up 
to the iury, where, I must observe, admitted- 
ly no point of law is submitted to and decid- 
ed by the Judge. Towards the close of 
his argument the learned Crown Prosecutor 
summed up his position thus: that in order 
to constitute a decision on a point of law 
within the meaning of cl. 26, Letters Patent, 
there must be an express determination by 
the Judge on a point of law submitted for 
his decision, or a statement of the law 
while explaining it to the jury in which 
case it would be an expression of opinion, 
or in other words, a decision by him as to 
what the law is. 

In other words, nothing short of an actual 
expression of opinion by the Judge on 
a point of law would constitute a decision 
within the meaning of this clause, the 
implication being that, ifin laying down 
the law, the Judge should omit to mention 
some of the ingredient of an offence, the 
omission to mention the ingredients would 
not amount to a decision while only the 
statements of the law would constitute 


678 


the decision; the omission would only 
amount to an error in law and will not be 
a decision on a point of law. No authority 
was cited in support of the contention ex- 
cept the meaning ofthe word decision given 
in some of the well known dictionaries, 
such as the Oxford Dictionary, Stroud's 
Judicial Dictionary, ete. On the question 
what is a pointoflaw it was submitted that 
it would not include such defects as material 
misdirection and non-direction in summing up 
the case tothe jury, forexample, failure to 
sum up, defective summing up, ete. 

In thus interpreting theterm “decision on 
a point of law” the learned Crown Prosecutor 
calls into question some of the important 
observations made by Wallace, J., in his 
judgment in C. K. Narayana Ayyarv. Em- 
peror (1) to which I along with Jackson and 
Anan takrishna Ayyar, JJ., Eddy, J., dissent- 
ing was a party. Itis conceded that the case 
was rightly decided by us as there was an 
error in the “decision’—as now explained by 
the learned Crown Prosecutoron a point of 
law decided by the trial Judge in that case, 
what is objected to being only certain 
general observations in the process of 
reaoning adopted by Wallace, J., with whom 
all but Eddy, J. concurred. I shall present» 
ly refer to those observations and the judg- 
ment in detail; but before doing so, I 
will deal with the arguments advanced by 
the learned Crown Prosecutor based upon 
the various clauses of the Letters Patent in 
support of his contention above stated. 
The clauses relevant for the purpose. are 
cls. 25, 26 and 41. These clauses run as 


follows: 

Clause 25; “And we do further ordain that there 
shall be no appeal to the said High Oourt of Judi- 
cature at Madras, from any sentence or order 
passed or made in any criminal trial before the 
Courts of original criminal jurisdiction which may 
be constituted by one or more Judges of the said High 
Court. But it shall be at the discretion of any 
such Court to reserve any point or points of law for the 
opinion of the said High Court,” 


Clause 26 has already been quoted. 
Clause 41: “And we do further ordain that from 
any judgment, order or sentence of the said High 


Court of Judicature at Madras, made in the 
exercise of original criminal jurisdiction, or 
in any criminal case where any point or 


points of law have been reserved for the opinion 
of the said High Oourt in manner hereinbefore 
provided, by any Court which has exercised 
original jurisdiction, it shall be lawful for the 
person aggrieved by such judgment, order or 
sentence to appeal to us, our heirs or successors 
in Council, provided the said High Court shall 
declare that the case is a fit one for such appeal, 
and under such conditions as the said High 
Court may establish or require, subject always 
to such rules and orders as we may, with the 
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advice of our Privy Oouncil, hereafter make in 


that behalf.” 

Reading these clauses together it: is 
argued that, in order to constitute a 
‘‘decision” within cl. 26, there should be 
a cOnscious decision on the part of the 
Judge and that a mere error in law, 
such as an omission to state all the 
ingredient of an offence in explaining 
the law to the jury or an erroneous re- 
ception of evidence without any express 
decision on it, should not be construed 
as a “‘decision” on a point of law, as by 
so doing we will virtually be allowing 
an-appeal while an appeal is specifically 
prohibited under cl. 25 regard also being 
had to the fact that in such a case, that 
is, where there is only a mere error of 
law, the accused though he is deprived 
of the right of an appeal to the High 
Court is not without a remedy as he can 
prefer an appeal to the Privy Council as 
provided in cl. 4], Letters Patent. This 
argument when examined . does not 
carry us very far. It only means that 
cl. 26 should be construed strictly ; but 
it does not in any way mean that it 
should not receive its proper construction 
within its limits. Though the point 
involved is an error of law, yet, if it 
amounts to a ‘‘decision” on a point of 
law, then cl. 25 cannot prevent the accus- 
ed from resorting to cl. 26. 

The question will always 
there is an erroneous decision ona point 
of law; if there is such an arroneous 
decision, then cl. 26 can be invoked. 
Clause 41 can have no bearing on the 
construction of cl. 26, unless it is shown 
that that clause and cl, 26 are mutually 
exclusive.. It may be that on a decision 
involving an errorin law the accused may 
have a right of appeal to the Privy 
Council under cl. 41; but observe that 
that right of appeal is subject to the 
condition that the High Court. shall 
declare that the case is a fit one for an 
appeal; and, as is well known, such 
leave to appeal will not be granted 
except in very exceptional cases: see 
Reg v. Pestonji Dinshaw (4), at p. 92*, In 
this connection see also the observations 
of the Privy Council in Barendra Kumar 


v. Emperor (22), wherein their Lordships 

(22) A I R 1925 PO 1; 85 Ind. Cas. 47; 26 Or, L 
J 431; 521A 40; 52 O 197; 29 O W N 181; (1925) 
M WN 2; LR6A (PO 1; 26 PL R 50: 27 
Bom. L R 148;6 PL T 199; 23 A LJ 3l4; 410144 
e M L J543;1 OW N 935-3 Pat. L Ri Or 
(P 0). 


be whether 
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Say that they do not give any encourage- 
ment to appeals in criminal matters 
under Art. 41 where no point of law has 
been reserved by the Judge. Further, 
the fact that he may have a right of 
appeal under cl. 41 cannot prevent him 
from claiming relief under cl. 26 if the 
error involves a decision on a point of law. 
Similarly in a case in which there 
18 an express. decision by a Judge 
on a point of law, there is nothing to 
prevent the accused from resorting to 
cl. 41 instead of applying under cl. 26. I 
am not satisfied that cls. 26 and 41, 
Letters Patent, are mutually exclusive. 
In my opinion, neither cl. 26 nor el. 4L, 
helps us in determining the meaning of 
the term ‘decision’ in cl. 26. 

Reference was madeto as. 1 and 2, 
Crown Oases, Act, 1848 (11 and 12 Vict.Ch. 
LXXVIID and also to the nature of the 
“flats” or writs of error used to be issued by 
the Attorney-General in England in 
Olden days before such fiats were abolish- 
ed by the Criminal Act, 1907 (7 Edw. 
7, cl. XXIII), to explain the scope of cl. 25 
and cl. 26, Letters Patent. It is general- 
ly stated that ss. 1 and 2, Crown Oases 
Act, formed the model for els. 25 and 26, 
Letters Patent. Afterstating in s. 1 that 
the Judge or Commissioner or Court of 
Quarter Sessions before whom a case is 
tried may reserve any “questions of law” 
s. 2ofthe Act states that the authority 
concerned : 

“shall thereupon state in a case signed in the 
manner now usual, the question or questions of 
law which shall have been so reserved with the 
special circumstances upon which the same 
shall have arisen and such case shall be trans- 
mitted to the said Justices and Barons and the 
said Justices and Barons shall thereupon 


pass orders such as those mentioned in the 
section,” 


As pointed out in Reg. v. Pestonji Dinshaw 
(4), to a considerable extent the provisions 
of the Act resemble the provision in 


cl. 25, Letters Patent, but as to cl. 26 
empowering the Advocate-General to 
certify a question of law, there is not 


any corresponding section inthe statute 11 
and 12, Vict. Oh. LX XVII. As observed by 
Sir Arnold White, O. J., in Subramania 
v. Emperor (20), a power to review the 
case with reference to the evidence given 
to the High Court under cl. 26, Letters 
Patent, is altogether absent in s. 2 of the 


Act and in it there is also no reference to` 


any certificate by the Attorney-General 
such as the Advocate-General’s  certificste 
contemplated by cl. 26, Letters Patent, 
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Ifthe “fals” used to be issued by the At- 
torney-General were restricted in their 
scope as being confined to errors apparent 
on face of the record, it has to be admitted 
that the power of the Advocate-General to 
grant certificates is wider as he can examine 
the evidence and find out whether there 
is any error in the decision on a point of 
law decided by the trial Judge. In my 
Opinion, neither the Crown Oases Act nor 
the nature of the fiats issued by the Attor- 
ney-General helps us in determining the 
significance of the expression “error in 
decision on a point of law’’ in cl. 26. 

It was next argued by the learned Crown 
Prosecutor that the point of law with 
respect to which the Advocate-General 
certifies there is an error, must be a point 
such as can be reserved by a Judge under 
cl. 23 as both are referred in the same 
connection in cl. 26 as grounds for asking 
the High Court to review the case. Having 
regard tothe language of cl. 26, this argu- 
ment cannot, in my opinion, be accepted. 
This questicn has already been dealt with in 
C.K. Narayana Ayyar v. Emperor (1), in 
the following manner and I have nothing 
to add to it. 

“It was next argued that the point of law on which 
the Advocate-General certifies an error in the 
decision thereof must be such point as has been reserv- 
ed under cl. 25. This we cannot accept. Olause 26 does 
not say in that context, ‘such point’ but ‘a point’ as 
contrasted with ‘such point’ reserved as aforesaid 
under cl, 25.” 

Thus far, I havedealt with the general 
arguments advanced by the learned Orown 
Prosecutor, No authority has been cited 
to show that the term “decision” incl. 26, 
should be limited to actual expression of 
opinion by the Judge on a point of law 
and should not be extended to what may 
be called decisions by implication having 
regard to the trial and the circumstances in 
which the point arises for determination. | 
shall presently show when I refer to C. K. 
Narayana Ayyar v. Emperor (1) that a 
decision on a point of law within cl. 26 is not 
confined to a conscious or considered de- 
cision by the Judge but would also include 
an implied decision though inadvertent, and 
further, an error of law would also amount 
to a decision on a point of law within the 
meaning of cl. 26. In my opinion, the word 
“decision” in cl. 26, has not been nsed by the 
legislature in any technical or abstract or 
literal sense. It was, I think, intended to 
be interpreted in the light of the conduct 
of the trial. What that interpretation 
should be would appear when I deal with 
the learned Crown Prosecutor's argument 
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‘with reference to the decisionin C. K. 
Narayana Ayyar v. Emperor (1), which 
I now proceed todo. The facts of that case 
may be stated very briefly. Accused No, 1, in 
the case was convicted on thethird count, 
one of cheating. The charge against him 
was that by statements in his trust bond, 
Ex. <A, that he was in absolute control 
and possession of 4000 bags of ground nuts, 
the accused intentionally and dis: 
honestly deceived the Central Bank 
and induced them to enhance his overdraft 
limit which resulted in damage or loss to 
the Bank. In explaining the law of cheating 
to the jury the learned Judge, after refer- 
ring to the section which described the in- 
gredients of the offence, told them thatif 
they were satisfied beyoud. all reasonable 
doubt 

“that he (accused No. 1) tolda lie and thereby in- 


duced the Bank to enhance the overdraft limit, the 
offence of cheating is complete.” 


In the judgment al) the specific portions 
in the learned Judge’s charge to thejury 
which bear on this matter have been extract- 
ed. It will be found from those extracts 
thatthe learned Judge did not mention to 
the jury that they must find as a fact that 
the Bank suffered or was likely to suffer 
loss if the accused was to be convicted of 
cheating: that is to say, in his charge he 
did not refer to the last ingredient of the 
offence. This was referred to as a defective 
direction by the learned Judge to the jury 
as to the ingredients they had to find proved 
before they could convict on the count of 
cheating, particularly the question of da- 
mage, On this point, after referring to the 
definite directions tothe jury given by the 
Judge with regard to the necessary 
ingredients, Wallace, J. stated: 

“These are very definite directionsto the jury 
and therefore decisions on this point of law. I think 
there is disclosed herea very serious misdirection on 
this point of law, namely that the jury were not 
further directed that they must before they could 


convict be satisfied thatthe Bank suffered loss or was 
likely to suffer loss by such enhancement.” 

Then the evidence bearing on the question 
of loss was referred to and finally it was 
pointed out 

“that the jury was never invited to find what 
was the damage, suffered or likely to be suffered by 
the Bank, and was never warned that it was necessary 
for the prosecution to establish such damage.” 


We felt this omission seriously prejudiced 
the accused and if ithad not occurred, he 
would have been acquitted by the jury. 
The question we had to consider was whe- 
ther in these circumstances there was a 
decision by the Jesrned Judge on a point 
of law. On the above point we were asked 
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to hold that “decision” is restricted to 
matters actually stated at the Bar for the 
direct decision by the Court, We overruled 
this argument and held that it would 
includes matters decided or which fall to 
be decided by the trial Court. Itis the 
latter part of our conclusion and the 
reasons given for it that are now attacked 
by the learned Crown Prosecutor. As point- 
ed out at the commencement, he first 


‘wanted to maintain the position that the 


word “decision” is restricted to matters 
actually stated at the Bar for the direct 
decision of the Court as was argued on the 
last occasion by the then Crown Prosecu- 
tor but this position he gave up, Then 
he stated that the erroneous statement of 
the law made by the Judge is the “deci- 
sion” and his omission to state the neces- 
sary ingredient was merely an error in 
law and not a decision by itself. The 
reasoning given in the judgment which was 
attacked runs as follows : 

“The word ‘decision’ is not restricted to matters 
actually stated at the Bar for the direct decision of 
the Court. It includes all matters decided or which 
fall to be decided by the trial Court in the case. 
The trying Judge in his judgment or in his charge 
is continually making decisions. These include his 
conclusions arrived at and stated, whether right or 
wrong; they also include what he does not state, 
since a decision not stated is equally a decision. It 
seems absurd to argue that a judgment which 
stated nothing or stated nonsense would not be a 
decision. The Judge in his judgment or charge as 
read or pronounced is deciding all the time. For 
example, if he omits altogether to sum up the law, 
he has decided that it is not his duty to sum it 
up. If he admits and discusses certain evidence, he 
has decided to sdmit it even though neither party 
raised the question of its admissibility. If he states 
that the defence case is so and so, he has decided 
that if isin fact so and so, Olearly the word ‘deci- 
sion’ includes every mental conclusion on which 
the judgment or charge is based, whether stated 
or not stated, whether stated correctly or misstated. 
It includes directions, misdirections or non-directions 
to a jury. If this is not so, then, even if the Judge 
entirely disregards the law, if he omits to sum up, 
or refuses to sum up, either on the law or on the 
facts, if he refuses to decide the point specifically 
put up to him, the accused has no remedy. ` 

The position explained in this passage 
was subjected to a searching c.iticism. 
The points of criticism covered a vast field, 
both psychological and legal, such that it 
is difficult to deal with all of them; but 
two questions of a fundamental nature 
were asked inthe course of the arguments, 
viz, ‘1) How can it be said that the Judge 
has passed a decision on a particular point 
if the point was never present to bis mind, 
when he did not even consider it ? (2) How 
can it be said that when a Judge has 
omitted to refer to a point. in his exposi- 
tion of the law he has decided not to state 
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it? In my opinion, these questions have to 
be considered with reference to the duty 
of a Judge presiding over a criminal trial. 
Those who press for a narrow construction 
of the term “decision” forget this alto- 
gether or do not realise sufficiently its 
importance. The duty of a Judge in a 
tria) with jury is defined by s. 297, Crimi- 
nal Procedure Code, and is further elabo- 
rated under s. 298. This section which 
applies to the High Court also, says 
amongst other things that in cases triable 
by jury it is the duty of the Judge to 

“decide all questions of law arising in the course 
of the trial, and especially all questions as to the 
relevancy of facts which it is proposed to prove; 
and the admissibility of evidence or the propriety 
of questions asked by or on behalf of the parties; 
and, in his discretion, to prevent the production of 
inadmissible evidence, whether it is or is not objected 
to by the parties.” 

It may be mentioned that the discretion 
referred to herein according to the deci- 
sions does not relate to the admissibility of 
evidence but only to the production of 
inadmissible evidence. At each moment, 
as the trial goes on and evidence is ad- 
duced the Judge is expected tobe consider- 
ing in his mind questions, such as, which 
evidence is admissible and which is not, 
which evidence is relevant, etc. One is 
quite familiar with questions from the 
Bench when inadmissible evidence is ad- 
duced—How is that evidence relevant? 
How is it admissible? Very often Counsel 
take the objections; but it is not unusual 
for a Judge himself to take the objection 
and exclude the evidence when he finds 
that itis not admissible. No doubt, it 
sometimes happens that by inadvertence 
no objection is taken either by the Counsel 
or by the Judgeorit is taken somewhat 
late and inadmissible evidence, as a result, 
creeps in passing the barrier of the Counsel 
and the Judge, but is this a reason for 
saying that there has been no “decision” 
by the Judge when that particular evidence 
getsinto the record? I think not. While 
I am on this point, I may just mention 
that the duty of the Judge to make proper 
decisions when inadmissible evidence is 
admitted or is read out to the jury should 
be considered apart from the failure of the 
prisoner's Counsel to take the necessary 
objection at the proper time, This point 
will be considered in greater detail when 
I specifically deal with the first point in 
the certificate in which one of the ques- 
tions raised is: 

“Whether the fact that no exception was taken to 
the reception of this evidence during the trial and 


the fact that someof these statements were elicited 
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by Counsel for the accused during cross-examination 
of prosecution witnesses, affects the point as to their 
admissibility.” 

I think that all questions which haveto 
be necessarily decided in a trial and which 
in effect have been decided by the Judge, 
though not expressly, would fall within 
the meaning of the word “decision.” If 
the “decision” under cl. 26 is confined to 
express or considered decisions the result 
would be this. On a considered decision 
ofthe Judge on a point of law which 
happens to be erroneous the Advocate- 
General can certify and bring the matter 
up for review by the High Court under 
cl. 26, while with respect to the same 
point, if it be only an inadvertent error 
of law committed by the Judge which 
comparatively speaking isa much less 
serious mistakeon his part, neither the 
Advocate-General nor the High Court has 
got any power to correct it, and the 
accused has got to go tothe Privy Council 
under cl. 41 to get relief, [ do not think such 
a result would have been contemplated by 
the framers of the Letters Patent. In my 
opinion, the words “decision” and “decided” 
in cl. 26 should be liberally construed. 
The expression ‘“‘point oor points of law 
decided” is used simply in contradistinc- 
tion to “points of law reserved” occur- 
ring in theearlier part of the clause. As 
mentioned by Wallace, J., 


“ ‘decision’ would include all matters decided or 
which fall to be decided by the trial Court ” 


or,in other words, matters which were not 
explicitly but only tacitly decided would 
also fall within the meaning of the word. 
Let me make myself clear on this latter 
point. It was pointed out by Wallace, J., 
that the omission onthe part of the Judge 
in not mentioning to the jury one of the 
ingredients of the offence and that they 
must be satisfied before convicting the 
accused that the Bank suffered loss or 
was likely to suffer loss was a decision. 
The learned Crown Prosecutor says that 
this no doubt was an omission butit is 
only an error of law and the decision of 
the Judge is that part of thelaw which 
he expounded to the jury and does not 
include what he has not told them, though 
both formed parts of the same question 
which he was expounding to the jury. 
The distinction which he seems to make 
appears to me to be without any founda- 
tion. The question is one of substance and 
not of form. The omission to state one 
of the ingredients of the offence is as 
much a decision as the decision which 
stated the other ingredients. I think the 
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difficulty cannot be got over by calling 
the one an error in law and the other 
an express decision. In the concluding 
portion of the extract quoted above, 
Wallace, J., says: l 

“decisions’ include directions, misdirections or 
non-directions to a jury. If this is not so, then 
even if the Judge entirely disregards the law, if 
he omits to sum up, or refused to sum up, either 
on the law or on the facts, if he refuses to decide 
the point specifically put up to him the accused has 


no remedy,’ 
The learned Crown Prosecutor says 


these are all errors of law and not “deci- 
sions,” andit is not right to say that 
with respect tosuch errors committed by 
the Judge the accused has noremedy and 
must resort to cl. 26, because he can make 
them grounds of appeal to the Privy 
Council under cl. 41, Letters Patent. 
As I have already pointed out cl. 41 can 
have no bearing on the qnestion. Sec- 
tion 165, Evidence Act, has also a very 
important bearing on the question as to 
what amounts to a “decision.” After refer- 
ring to the Judge’s extensive powers to put 
questions or order production of documents, 
the section enacts that these are subject to 
the proviso 

“that the judgment must be based on facts 
declared by this Act to be relevant and duly 


proved.” | | ; a 
If evidence irrelevant or inadmissible 


has been placed before the jury, can it 
not be said that he decided to place that 
evidence before the jury, as otherwise he 
will not have put it before them and 
that therefore there was a ‘‘decision” by 
him that the evidence should be put to 
the jury ? That there was a decision by 
him is shown by his act of putting the 
evidence before the jury. This aspect of 
the question will be considered in its 
relation to the facts of the present case 
when I deal specially with the points 
raised in the certificate. 

Two other points of criticism directed 
against this part of the judgment may now 
be mentioned. With reference to the point 
raised by the Crown Prosecutor that in 
order that there may be a decision, the 
point of law must have been specifically 
put up and decided as a point of law. 
Wallace, J., says in his judgment, “no, one 
has evidently ever thought of raising it 
before.” It is said that the learned Judge 
is wrong in making this statement. No 
doubt the point was raised in some cases 
in the Calcutta High Court, Queen- Empress 
v. Shib Chandra (13), Empress v. Patrick 
Mcguice (18), Emperor v. Peary (3) and 
also in Reg v. Pestonji Dinshaw (4), but in 
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none of the cases was the point decided 
by any learned Judge. In Queen-Empress v. 
O'Hara (2) another case in which also this 
point was raised, may, in my opinion, be 
taken to have decided that placing before 
the jury of inadmissible evidence is a 
wrong decision on a point of law, whether 
the same was objected to by the Counsel for 
the accused or not. It may be observed © 
that no objection was taken to either of 
the statements when they were placed 
before the jury. The learned Judge 
observed at p. 667*: - 

“These statements could not, we think, be laid 
before the jury, they had already or one of them 
been tendered and objected to and not put in. 
We think that to lay before the jury these state- 
ments not admitted nor admissible in evidence, was 
in itself a decision erroneous in point of law calculat- 
ed to prejudice the person on his trial." 

I may here remark that the decision in 
Queen-Eimpress v. O'Hara (2) was referred 
to by Abdur Rahim, J., in Kumaraswami 
Pillai v. Emperor (21) as having held that 
the language of cl. 26 was wide enough 
to extend to cases where what is complained 
of involves a violation of . the law or a 
failure to give effect to the injunctions of 
law. The learned Judge observed referring 
to Queen-Empress v. O’Hara (2) that in that 
case, a question was raised whether the 
words of Art. 26 
“an error in the decision of a point or points 
of law decided by the Court of original criminal 
jurisdiction” 
are to be understood in a strictly literal 
sense as being applicable only to cases in 
which certain questions of law have been 
expressly raised and decided at the trial, 
and it was held that the language was 
wide enough to extend to cases where what 
is complained of involves a violation of 
law or a failure to give effect to the in- 
junctions of law. There can be no doubt 
in my opinion that this interpretation of 
Art. 26 is correct and it has not been 
contended otherwise in the present case. 
Then it was said, having regard to the 
last sentence in the paragraph I have 
quoted from Wallace, J.s judgment, that 
the learned trial Judge’s consideration of 
the question is defective as he did not 
realise that the accused has a remedy in 
the circumstances, that remedy being the 
appeal provided for under cl. 41. I have 
already shown that cl. 41 has no bearing 
on the point under consideration. By way 
of analogy I will now refer to a few cases 
decided by the Oourt of Oriminal Appeal] 
in England from which we can inferentially 
gather as to what that Court must have 

*Page of 17 O.—[Hd.} 
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understood as the meaning of the term 
“decision” in the expression ‘‘a wrong 
decision on any question of law” occurring 
in s. 4, cl. 1, Criminal Appeal Act, 1907, 
though it did not in any way attempt to 
define or interpret it. Under s. 3, cl. (a) 
of that Act,a person convicted on indict- 
ment may appeal to the Court of Criminal 
Appeal, 
“against his conviction on any ground of appeal which 
involves a question of law alone.” 

Olauses (b) and (c) deal with other grounds 
of appeal, Section 4, cl. (1) says: 

“The Oourt of Criminal Appeal, on any such 
appeal, against conviction, shall allow the appeal if 
they think that the verdict of the jury should be 
set aside on the ground that it is unreasonable, or 
cannot be supported having regard to the evidence, 
or that the judgment of the Oourt before whom 
the appellant was convicted should be set aside on 
the ground of a wrong decision on any question of 
law,” (the Italics are mine) “or that on any ground 
there was a miscarriage of justice; and in any other 
case shall dismiss the appeal.” 

It is not necessary to refer to the 
proviso to this clause or the other provi- 
sions cfthe section for our present purpose. 
Under this section the Court of Criminal 
Appeal can set aside a conviction by the 
lower Court, amongst other grounds, 
“on the ground of a wrong decision on any 
question of law.” The expression used in 


cl. 26, Letters Patent, is “error in the: 
decision of a point or points of law. . .” 
In Russell on Crimes, Vol. 2, p. 1848, 


under the heading “wrong decision on any 
question of law’ the learned author says: 

“Where the Court comes to the conclusion that 
the Judge of the Court of trial has wrongly decid- 
ed a question oflaw, the Court will quash the 
conviction unless it can hold that the wrongful 
decision cannot reasonably be said to have materi- 
ully, affected.” 


Then instances of cases where the con- 
viclion by the lower Court was challeng- 
ed on the ground that evidence was 
wrongly admitted are given in the foot- 
note. Of these, two cases, Rex v. Fisher 
(23) and Rex v. Norton (24) may be refer- 
red to with advantage, Rex v. Fisher (23) 
was a Case where inadmissible evidence 
was admitted at the trial. Nothing is 
stated in the report as to whether objection 
was taken toits admissibility. The con- 
viction ‘by the lower Court was set aside 
by the Court of Appeal on the ground 
that inadmissible evidence was admitted. 
The Court evidently thought that 
there was a wrong decision on 
a` question of law, the question of 

(23) (1918) 1 K : < 
uf te ; P 104; Sane B 187;102L T 


(24) (1910) 2 K B 49:79 LJ K B 756; 102 LT 
926; 74 J P 375; 54 8 J 602; 26 T LR 550. 
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law and the decision being the reception 
of inadmissible evidence. I must point 
out that there is nothing discussed in the 
judgment as to whether there was a de- 
cision by the trial Court on a question of 
law. The next case, kex v. Norton (24) 
is more interesting and more relevant for 
my present purpose. That was also a 
case where a conviction by the trial 
Ccurt was challenged on the ground that 
inadmissible evidence has been wrongly 
admitted. In the course of the judgment 
it is stated al p. 449, last paragraph: 


“No objection was taken in this case to 
admission of the statements in the evidence.” 


The conviction was set aside under s. 4, 
sub-s. (1), Court of Criminal Appeal 
Act of 1907. Evidently the learned Judges 
must have thought that the admission of 
the evidence which they held to be in- 
admissible was a wrong decision on a 
question of law within the meaning of the 
statute. Here again, I must say that the 
judgment does not contain any discussion 
of the question asto whether there wasa 
decision. Evidently it must have been taken 
for granted that there was a wrong decision 
of a question of law when the inadmissible 
evidence was admitted, though without 
objection. Apart from the reasons which 
I have already given, I think on the ana- 
logy of these cases also we may well 
hold that incl. 26, Letters Patent, the 
admission of inadmissible evidence would 
amount to an error in the decision of a point 
of law, the point of law and the decision on it 
being the reception of inadmissible evidence. 
The next point of attack was directed 
against Wallace, J.’s consideration of the 
scope of the words “point of law.” The 
learned Judge stated that there was no 
real distinction between the ‘point of law” 
in el. 26, and what is called “matter of 
law” in s. 418, Criminal Procedure Uode, 
and came to the conclusion that: 

“Such misdirection or non-direction as would 
permit an appeal against a verdict of a jury 
would come within the meaning of the words 
‘point of law." Such misdirections according to 
‘decisions, would include not only an error in lay- 
ing down the law by which, the jury are to be 
guided but also a defect in summing up the 
evidence, orin not summing it up or in summing 
it erroneously, which may often prejudice the 
accused more than not summing at all." 

The learned Judge pointed out that al] 
such misdirections or non-directions would 
amount to points of law under cl. 96 
Letters Patent and the Adoveate-General 
might give a certificate when thereis a 
“decision” with respect to such points in 
the trial Oourt’s charge to the jury. 


the 
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In the course of his discussion he 
pointed out that misdirections and non- 
directions as explained above would 
constitute errors in laying down the 
law under s. 297, Criminal Procedure 
Code, whichapplies to the High Court as 
well astothe mofusil Courts. Section 297, 
Says: 

Ta cases tried by jury, when the case for the 
defence and the prosecutor’s reply (if any) are 
concluded, the QOourt shall proceed to charge 
the jury, summing up the evidence forthe prosecu- 
tion and defenceand laying down the law by which 
the Jury are to be guided.” 

The reference to s. 297 is only for this 
reason that, whatever would be considered, 
having regard to s. 297, Oriminal Procedure 
Code as mistakes on matters of law when 
they arise in connection with the mofusil 
Sessions Courts, should also be considered 
as mistakes on points of law if committed 
by the High Court and would be points of 
law for the Advocate-General to consider 
under cl. 26, Letters Patent. This process 
of reasoning was resorted to for the reason 
that the expression ‘“‘point of law” is not 
defined or explained anywhere so far as 
he knew, while what would amount to a 
“matter of law” appears from various deci- 
sions under s. 418, Criminal Procedure Code. 
Now the criticism levelled against the 
above reasoning of the learned Judge, as 
J understand it, is this. Section 418, 
Criminal Procedure Code, refers to what 
matters are admissible in an appeal tothe 
High Court from a trial held by the Sessions 
Court. The learned Judge in discussing 
the question what is a point of law shows, 
by his reference to this section, that he is 
considering the question from the stand- 
point of an Appellate Court, t. e., as ifan 
appeal lay tothe High Court from a trial 
held by the Court exercising original 
criminal jurisdiction, while such a stand- 
point is not permissible as no appeals are 
allowed to the High Court in criminal cases 
under cl. 25, Letters Patent. In my opinion 
this criticism is besides the point. The 
learned Judge is only trying to explain the 
scope of the expression “point of law” 
appearing in cl. 26, Letters Patent. It is 
conceded that no case thus far decided has 
explained what it is. He finds that an 
expression very similar to it, “matters of 
law’ is used in s. 418, Criminal Procedure 
Code and he thinks that what would bea 
matter of law as used in that section may 
well be taken to bea pointof law under 
cl. 26 as well. I do not think that the 
learned Judge, insaying that a point of 
law under cl, 26 would mean the same 
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thing as a matter of law under s. 418° 
Criminal Procedure Code has in any way 
overlooked cl. 25, Letters Patent, which 
says that there shall be no appeal to the 
High Court from the decision of the trial 
Judge. It must be noted that it is only 
when the Advocate-General certifies that 
there is an error ina decision on a point of 
law that the accused can claim relief under 
cl. 26. This limitation is pointed out by 
the learned Judge in the judgment. In 
Kumaraswami Pillai v. Emperor (21) at p. 
469* Abdur Rahim, J., says this: 


“Now, whether the High Court exercises its powers 
asan Appellate Court under s. 417 (this is obviously 
a mistake for sg, 418), Oriminal Procedure Oode, in 
cases tried bya jury or as a Court of error under 
Art. 26, Letters Patent, in either case it can interfere 
only when the trial is vitiated by an error in law and 
there is no substantial difference in the conditions of 
interference in the two cases,” 

In Queen-Empress v. O'Hara (2), referring 
toan omission by the Judge to advise the 
Jury according to the rule contained in 
s. 148, Ill. (b), Evidence Act, that an 
accomplice is unworthy of credit unless he 
18 corroborated in material particulars, the 
learned Judges say: 

“Having regard to the course of decision in this 
Court (although no doubt those decisions were, as 
pointed out in the Bombay case referred to, come 
to in appeal from the mofusil), we are not prepared 
to say that this Court might not feel bound, even on 
the ground of such an omission alone, to review the 
case under cl. 26, Letters Patent. This difficult 


question, however, need not be decided in the present 
case.” 


Observe that the inference that the omis- 
sion may, if necessary, be treated as a deci- 
sion on a point of law is drawn from cases 
which went up in appeal to the High Court 
from the mofusil. 

I think that Queen-Empress v. O'Hara (2) 
is alsoan authority for the position that a 
misdirection in fact which is material can 
amount to a decision ona point of law 
under cl. 26, Letters Patent. In that case 
the Judge charged the Jury that they were 
not to convict upon the evidence of "G” 
if satisfied that he was an accomplice and 
uncorroborated, but coupled the direction 
with a strong expression of opinion that 
“G” was not an accomplice. It was held 
that this “was not an omission only but an 
affirmation” and that “it constituted a mis- 
direction in fact though not in form” 
calculated to prejudice the prisoner’s case. 
In Reg v. Pestonjt Dinshaw (4), Westropp, 
C.J.,is of opinion that non-direction will 
not amount to misdirection, but it may be 
observed that the learned Judges also 
dealt with the case assuming that the non- 
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direction in that case would amount to 
misdirection. In my opinion a material 
non-direction which would prejudice 
the accused would also amount to 
a misdirection and would be a wrong 
decision on a point oflaw. A non-direction 
to be a misdirection in law should be such 
as will be sufficient to cause the Court to 
quash the conviction if it comes to the con- 
clusion that it is reasonably probable that he 
verdict of the jury was affected thereby. [See 
the remarks of Mookerjee, J., in Emperor 
v. Barendra Kumar (25)|. Such a non-direc- 
tion will be a decision on a point of law on 
which the Advocate-General can certify 
undér cl, 26. On the point under consider- 
ation this is all what Wallace, J., says in 
his judgment. The decision in Emperor v. 
Narayana Raghunath Patki (6), does not 
help usin determining the meaning of the 
expression ‘‘decision on a point of law”. 
After a careful consideration of the argu- 
ments advanced I have not been persuad- 
ed that our conclusions on what is meant 
by a “decision on a point of law” in 
C. K. Narayana Ayyar v. Emperor (|) are 
wrong or unsound. It is unnecessary to 
re-state these conclusions. 

I will now pass on to the certificate of 
the Advocate-General and examine whether 
the points raised in it amount to “decision” 
on points of law decided by the trial Judge. 
The first point as already stated at the 
commencement, relates to the reception of 
the alleged inadmissible evidence and the 
placing of the same before the jury. It is 
argued that the statements referred to in 
the certificate led to the discovery of no 
material object and are at the most some 
information tothe Police and are not ad- 
missible either under ss. 27 or 8, Evidence 
Act, or any other provision of law. There 
can be no doubt that the question raised 
is a point of law. The more difficult 
question is whether it can be said that the 
learned Judge has passed any “decision” 
when the statements were received in 
evidence in the course of the trial and when 
they were placed before the jury. I have 
already pointed out in discussing the 
meaning ofthe term “decision” that, when 
inadmissible evidence is admitted, though 
no objection is taken and no ruling is 
given by the Judge, it should be under- 
stood having regard tohis duties that the 
learned Judge has decided to admit the 
evidence and so there is a “decision” within 
the meaning of cl. 26, Letters Patent. The 
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fact that no objection was taken to the 
reception of this evidence during the trial 
and that some of the statements were 
elicited by Counsel for the accused during 
the crosss-examination of the prosecution 
witnesses do not in my opinion affect the 
point as to their admissibility, nor do 
they affect the point whether the reception 
amounted to a “decision” within the mean- 
ing of cl. 26. It seems to me that those 
questions should be considered apart from 
the conduct of the Counsel, though his 
conduct cannot be ignored when questions 
of a different kind arise. That the Counsel 
failed to take objections cannot on principle 
be a ground for holding that what would 
have been a decision if he had objected is 
not a decision because he did not object and 
get a ruling from the Judge. Nor can 
it be said that what is inadmissible evi- 
dence is rendered admissible because he 
did not object at the proper time. In 
Queen v. Gibson (26), inadmissible evidence 
was admitted without objection from the 
Counsel and in summing up the jury's 
attention was directed to this evidence. 
After the jury retired, the prisoner’s Coun- 
sel took exception to the evidence that 
was admitted. In setting aside the con- 
viction, Mathew, J., made the following 
observations ; 

“We have to lay down a rule which shall apply 
equally where the prisoner is defended by Counsel 
and where he is not, In either case it is the duty 
of the Judge to warn the jury not to act upon 


evidence which 18 not legal evidence against the 
prisoner. 

In the same case Wills, J., observed : 

“I think no reasonable fault can be found with 
the prisoner's Counsel for assuming that the chair- 
man would give a proper direction to the jury, but 
1 agree that the course taken by the Counsel has 
no bearing upon the question before us, If a 
mistake had been made by Counsel, that would 
not relieve the Judge from the duty to see that 
proper evidence only was before the jury. It is 
sometime said—erroneously as I think—that 
Judge should be Counsel for the prisoner; but at 
least he must take care that the prisoner is not 
convicted on any but legal evidence,” 


the 


I think these observations which were 
made with reference to the summing up 
may also be applied to the stage of the case 
when inadmissible evidence is admitted 
without objection. In Rez v. Bridgewater 
(27), the prisoner was asked by the Counsel 
for the prosecution, “have you ever been 
convicted ?” and replied “yes, Sir, I have.” 
After this question was answered without any 

(26) (1887) 18 Q BD 537. 

(27) (1905) 1 K B 131; 74 LJ K B 35:9. L T 
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objection from the prisoner's Counsel, the pri- 
soner was asked a further questionas to the 
nature of the offence for which he had been 
convicted. This question was objected to by 
the prisoner’s Counsel. The learned Recorder 
in hissumming up did not warn the jury that 
they were to disregard the prisoner's answer 
as to his having been previously convicted. 
In tne course of the judgment. Lord 
Alverstone, O. J., (with whom Lawrence, 
Kennedy, Ridley and Channell, JJ. concur- 
red) after pointing out that the Counsel can- 
not stand aside and allow an improper ques- 
tion to be put and afterwards rely upon 
that question as a ground for quashing 
the conviction, set aside the conviction as 
the Recorder did not tell the jury that they 
were to disregard the prisoner's answer 
about his previous conviction. In the con- 
cluding sentence of the judgment his Lord- 
ship observed : 

“And therefore the question ought not to have been 


put; and it was put, and the jury were not cautioned 
to disregard the answer, the conviction cannot stand 


and must be quashed.” 


This would show that, though the Counsel 
did not take the necessary objection, the 
Court should not have allowed the question 
to be put and should not have put that 
evidence before the jury. I am not now 
concerned with the question, what bearing 
the Counsel's conduct in not ‘tak- 
ing objection has on his right 
to insist that the conviction should be set 
aside on account of the inadmissibility of 
the evidence. What I wish to emphasize is 
only this: that his conduct in not taking 
objection at the time whén the evidence 
was admitted has nothing todo with duty 
of the Judge to see that only legally 
admissible evidence is admitted. This 
I think is made clear from the remark 
that “the question ought not to have been 
put.” That what I have stated above is 
the correct position appears to be clear from 
the judgment of the Court (Lord Alverstone, 
©. J., Jelf. Bray, A. T. Lawrence and Lord 
Coleridge, JJ.) read by Bray, J., in Rex v. 
Ellis, 28). In this case the appellant while 
being examined on his own behalf, 
gave evidence inadmissible in law under 
s. 1, cl. (f), Criminal Evidence Act, 1548, 
during the course of his cross-examination. 
After some portion of the evidence was 
elicited, the appellant's Oounsel interposed 
with the objection that the cross-examination 
was irrelevant, The objection was over- 
ruled and the cross-examintion proceeded. 
In the course of the judgment the learned 
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Judges after stating that the Court 


“must be carefulin allowing appeals on the grounds 
of the reception of evidence that ought not to have 
been admitted when no objection has been made at 
the trial by the prisoner’s Vounsel,” and that “objec- 
tion was taken though not at the earliest opportunity” 
observed : Ya 

“In our opinion it isthe duty of the Judge not to 
wait for any objection from the prisoner's Counsel, 
but to stop such questions himself, and if by mischance 
the question be put, it is equally the clear duty of 
the Judge to direct tbe jury to disregard it and not 
let it influence their minds.” 

If I may say so with very great respect, 
those observations which are of general 
applicability sum up the position which I 
should like to emphasize. I also venture 
to think that the position would be the 
same if by mistake some of the statements 
were elicited in cross-examination by the 
Counsel for the accused. Those cases show 
that the inadmissible evidence which has 
been admitted remains inadmissible not- 
withstanding the fact that it was not 
objected to by Counsel at the time of its 
reception or. at the time when it was placed 
before the jury. In the casé before us the — 
alleged inadmissible evidence was admitted, 
and it was also read out to the jury- without 
any warning to disregard it. In his charge 
my Lord the Chief Justice told the jury 
that 
“the evidence is that the accused came to the shop 
in a motor car, got out and pointed out to the Police ; 
This is the shop, thisis the man, and this is the 
cooly woman whe carried the mattress,” 

With the greatest respect, it is wrong 
to say that, unless the learned Judge had 
decided in his mind that this particular 
evidence should be put before the jury, he 
would not have read it out to them, ‘The 
objection urged is that my Lord did not 
think about the question at all, nor did 
anybody bring the point to his notice. 
As already pointed out, in _ the 
light ofs. 298, Criminal Procedure Code, 
and s. 165, Evidence Act, this objection 
can have no force. On both the occasions 
I must hold for the reasons already given 
and also on the analogy of the English 
cases under the English Criminal Appeal 
Act that “decisions” were made by the 
learned Judge on a point of law, the 
second occasion being the stronger instance 
of a decision than the first inasmuch as 
he specifically put before the jury the 
inadmissible evidence for their con- 
sideration. Whether the jury would have 
convicted the accused if the alleged in- 
admissible evidence had not been admitted 
or put. before them is not a matter on 
which I can express any opinion as the 
case was not argued before us on, the 
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merits. In my opinion the certificate 
granted by the Advocate-General is com- 
petent with respect to the first point 
mentioned in it. 

The second point raised in the certifi- 
cate relates to the omission on the part 
of the learned trial Judge in not direct- 
ing the attention of the jury to the ques- 
tion -as to the continued possession of the 
articles (subsequently pledged by the 
accused) by the deceased down to the 
date of her death from December 17. 
Having regard to the plea of the accused in 
his statement that the properties belonged 
to him and not to the deceased, the 
question of continued possession of the 
articles by the deceased down to the date 
of her death did not, in my -opinion, 
arise for consideration. The only question 
put in issue between the parties was whe- 
ther the articles belonged to the deceased 
or whether they belonged to the accused. 
If they belonged to the deceased the 
pledging of them by the accused imme- 
diately after her death would require ex- 
planation ; ifthey did not, no explanation 
is called for. As pointed out by Jenkins, 
C. J. in Emperor v. Upendranath Das 
(D 
as duty of the Judge is (in my opinion) to lay 
down the law in reference to the case presented 
to the Court and the facts of the case, and not 


to perplex the minds of the jury with considera- 
tions that are outside the legitimate scope of the 


inquiry. It is, I think, the duty of the Judge, ` 


to keep the jury within proper limits, and for 
this purpose, to simplify as far as he can the 
issues fairly and properly before the Oourt, and 
direct the minds of the jurors to those issues and 
those issues alone,” 


The question of continued possession 
not arising in the case having regard to 
the plea of the accused, there was no 
need to direct the jury with respect to 
it. I, therefore, think that the Advocate- 
General was not justified in saying that 
the point required further consideration. 
The last argument of Mr. Sastri was 
that the Advocate-General's certificate 
cannot be reviewed by this Court, i. e., 
that, if the Advocate-General grants a 
certificate then this Court has no juris- 
diction to say that the certificate is in- 
competent either on the ground that 
there is no decision or that there is no 
point of law; and that its-only duty is “to 
examine the matter.” The explanation as 
to what he meant by the latter statement 
was not satisfactory. At one stage he 
said that it was open to us to consider 
the question whether there was a decision 
on a point of law but that this should 
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be considered not as a preliminary question 
but in the course of the case, after hear- 
ing the evidence. Thus stated, the argu- 
ment loses much of its importance and 
reduced itself to this, namely, whether it 
is competent to the learned Orown Pro- 
secutor to raise the point by way of pre- 
liminary objection, that is, whether the 
Qounsel for the prisoner should not begin 
in the first instance opening the case as 
a whole, leaving it to the Court to decide 
the question in the course of the case, But 
later on, after he took time to consider, 
the learned Counsel modified his position, 
and I understood him finally to say that 
our duty is to examine the case on the 
assumption that there is a decision on a 
point of law, because the Advocate- 
General “in his judgment” has said so 
when he granted the certificate and that 
we have power only to examine whether 
there is “eror” in the decision on the 
point and then deal with the case in the 
manner indicated in the clause. This 
would show that we cannot at any stage, 
either at the beginning or in the course 
of the case, hold that the certificate is 
incompetent, but must hear the case, if 
the Advocate-General certifies “that in 
his judgment there is an error 
consideration.” 

The basis of the argument is that the 
Advocate-General in India occupies a 
position similar to that of the Attorney- 
General in England : see s. 114, Govern- 
ment of India Act and that, in the case 
of the latter officer, fiats for writs of 
error used to be issued by him in days 
prior to the passing of the Criminal Ap- 
peal Act were not open to review by the 
Court and that the same is the case with 
regard to the certificates he is entitled to 
issue under the Act. In this connection 
our attention was invited to the constitu- 
tional position and powers ofthe Attorney- 
General in England as explained in de- 
cisions such as Ex parte Newton (10), Ex 
parte Lees (11) and Rex v. Comptroller- 
General of Patents (29), and also to the 
history of ‘‘Writs of Error” given in 
Stephen's History of the Criminal Law of 
England, Vol. 1, p. 308. One case which 
was specially referred to is the decision 
in Thompson v. King (30). Under sub-s. 6, 
s. 1, Criminal Appeal Act, if the Attorney- 
Genera! certifies that 

(29) (1899) 1 Q B 909;68 LJ QB 588:80L T 
777: 47 W R 567. 

(30) (1918) A O 221; 87 L J K B 478 18L T 


418; 82 J P 145; 628 J 266; 13 Or. App. Rep.61; 34 
TL R 204, 
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_ “ the decision of the Court of Criminal Appeal 
involves a point of law of exceptional importance 
and that it is desirable in the public interest that 
a further appeal should be brought” 
an` appeal is allowed from that decision 
to the House of Lords. In the case just 
mentioned, Lord Sumner, after remark- 
ing that 
ue point of law of exceptional importance arises 
in i 
and that 

“T cannot help regretting that it should have been 
thought to be desirable inthe public interests that 
a further appeal should be brought,” 
observed that 
“that the certificate of the Attorney-General which 
is the condition precedent to an appeal to your 
Lordships’ House from a decision of the Court of 
Criminal Appeal is granted in his discretion and is 
a subject neither of review nor of criticism. But 
I hope that other persona in like position to the 
appellants will not be encouraged by his case to 


attempt to obtain such a certificate on similar 
grounds,” 
Though the certificate was thus found 


to be incompetent, the case was heard and 
disposed of not on any preliminary ground. 


The House of Lords holding that the 
alleged inadmissible evidence was ad- 
missible, affirmed the decision of the 


Court of Criminal Appeal. In my opinion 
it is not necessary to pursue any further 
the point outlined above in its broad 
aspects, for whatever the powers of the 
Advocate-General may be, his jurisdic- 
tion to issue a certificate is conferred 
upon him by the express provisions of cl. 26, 
Letters Patent, and what we have to decide 
is whether the Court in the light of cl. 26, 
Letters Patent can declare that the certifi- 
cate issued by the Advocate-General is 
misconceived or incompetent. 

“The certificate of an Advocate-General is natur- 
ally entitled to respect; the Letters Patent require 
that it should reflect the judgment of the Advocate- 
General and not a mere surmise, and the certificate 
is presumably granted in the interest of justice 


after a careful consideration of all available ma- 
terials.” 


In Emperor v. Upendranath Das (7), in 
which these observations by Jenkins, ©. J., 
appear, the learned Judge held that the 
certificate granted was misconceived and 
disclosed no error in the decision of a point 
of law decided by the Judge at the trial. 
He concluded his judgment as follows : 

“In this view of the case, it is not within our 
power to re-open the case,andI regard myself as 
not entitled to express any opinion as to its 
merits. In fact, I am not in a position to deal 
with the merits, for they have not been discussed 
before ug nor have those conditions been estab- 
lished on which alone they could be considered by 
us, Our powers are circumscribed, for we can only 
act in conformity with cl. 23 Letters Patent. If 
there was no misdirection or other error as certi- 
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fied, the certificate was misconceived, and we hav® 
no power to interfere.” 

In the same case, Woodroffe and Moo- 
kerjee, JJ., expressed themselves as follows. 
Woodroffe, J., remarked : 

“With the merits, however, we are not concerned 
until it is established that there has been an error 
in law which opens out the case for our judg- 
ment ” 

Vookerjee, J., concluded his judgment 
with these words: 

“In the view I think no error of law has been 
established, and, consequently, the Oourt is not 
called upon to express an opinion as to the pro- 
priety of the conviction and sentence, although as 
Woodroffe, J has pointed out, if the Court could 
examine the case on the merits, there might be 
matters for careful consideration”. < : 

In Emperor v. Barendra Kumar (25) this 
case was followed and the scope of cl. 26 was 
examined by Mookerjee, J., in considerable 
detail. The learned Judge points out that 
the inquiry following the grant of certi- 


ficaté by the Advocate-General under 21. 26, 


Letters Patent, has four stages. These are 
(1) the Court reviews the entire case or 
such part of it as may be necessary ; (2) 
the Court finally determines the polnt or 
points of law reserved or certified; (3) the 
Court thereupon alters the sentence passed 
by the trial Court, and (J) the Court passes 
such judgment and sentence as shall seem 
right to the Court. Then hesays: 

“As regards the first stage, it is plain that the 
Court reviews that case in whole orin part with 
a view to decide the point of law reserved or 
certified. Thisis placed beyond doubt by the use 
of the word ‘necessary, which clearly means 
‘necessary for the decision of the point of law 
reserved or certified’, The Court does not at 
this stage treat the case as open for re-considera- 
tior in all its generality, as might have been 
possible if an appeal had not been excluded by 
cl. 25. As regards the second stage, it is equally 
clear that what is finally determined is the point 
of law reserved or certified. This confirms the 
view just indicated as to the function of the Court 
in the first stage” 

Then the learned Judge says as regards 
the third and the fourth stages that if 
the Court decides the point or points of 
law in favour of the accused then the 
Court will alter the sentence and pass 
such judgment and sentence as shall seem 
right to the Court. The third and fourth 
stages will arise 
“only upon final determination of the point or 
points of law reserved or certified in favour of the 
prisoner.” 

[See also the incidental observation of 
Beaman, J., in Emperor v. Narayana 
Raghunath Patki (6) at p. 145*]. If the Court 
finds the point against the prisoner, then 
it is clear that the certificate is incompetent 
and the case may be dismissed at that 


* Page of 32 B.—[Ed.] 
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stage. The extracts which I have quoted 
above show sufficiently that this Court on an 
inquiry following the grant of a certificate has 
jurisdiction to say that the Advocate- 
General's certificate is misconceived and 
should not have been granted on the gronnd 
that there is no decision on a point of 
law involved in the case, and if it comes 
to that conclusion the petition may straight 
away be dismissed without any further 
consideration of thea merits of the case, 
Having regard to the terms of cl. 26, 
Letters Patent, no other conclusion is pos- 
sible. If this conclusion is sound in law, 
the question whether the Advocate-General’s 
certificate is competent should be argued 
on a preliminary objection raised by the 
Crown Prosecutor or should be decided 
after the case is opened by the Counsel 
for accused, is not of much material im- 
portance. The proper procedure to be fol- 
lowed should, I think, be this. The Couns: 
for the accused should first open the case. 
l1f this is done, we will be giving practical 
effect to what is implied in the dictum of 
Jenkins, Cœ. J. . 

“that.the certificate has been granted and we there- 
fore have to deal with the case ` 

so much relied on by Mr. Sastri, for quite 
a different purpose, namely, to show that 
we have no alternative but to hear the 
whole case when once a certificate has 
been granted. Prima facie the certificate 
is entitled to weight as containing the 
considered opinion of the Advocate-General 
and that as a matter of practice the 
Counsel for the accused should as usual 
in cases of appeal have the first hearing. 
The objection that the certificate is incompe- 
tent was never argued at first as a prelimin- 
ary Objection in any of the cases where the 
point was pressed on behalf of the Crown. 
However, this matter is not of much 
material importance. .I must overrule the 
objection urged by Mr. Sastri. 

In the result, I would hold for the 
reasons stated above, the case should be 
heard with respect to the first point raised 
in the - Advozate-General’s certificate in 
accordance with the provisions contained 


in cl. 26, Letters Patent. 


Curgenven, J.—This Bench has been 
formed to consider, the correctness of the 
former Fall Bench’s opinion reported in 
C. K. Narayana Ayyar v. Emperor (1), 
which the learned Crown Prosecutor gave 
notice that he would contest, the substantial 
questions being what is meant by a point 


of law, and by ‘a decision of a point of - 


law, in cls, 20 and 26, Letters Patent, 
1598—87 & 88 
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Mr. T. R: Venkatarama Bastri for the 
petitioner has raised an even more funda- 
mental point, whether the opinion of the 
Advocate-General upon these points can 
be questioned by the Court. In the view 
I take of the answers to be given to the 
former questions, this latter point does not 
arise in the circumstances of the present 
ease. The two points taken by the learned 
Advocate-General are: (1) that my Lord 
the Ohief Justice admitted certain evidence 
and directed the attention of the jury to 
it in his charge, and that the admissibility. 
of this evidence requires further consider- 
ation: (2) That the correctness or a certain 
direction given to the jury with regard 
to the possession by the deceased woman 
of. certain articles at the time of her 
death requires further consideration. 

Point No. (1).—Whether or not the . evi- 
dence in question was admissible was un- 
doubtedly a *‘point of law,” since if decided 
at all it had to be decided in accordance 
with the terms ofthe Evidence Act, Under 
s. 298 (1) (a), Criminal Procedure Code, 
it is one of the “questions of law” which 
the Judge has to decide, and I am unable 
to distinguish between a “question of law" 
and a “point of law” in this context. 
Was that point of law “decided?” The 
expression may be used in a stricter or 
in a broader sense. In the stricter 
sense it may ke said that no point of 
law has been decided. unless it hag 
been formally raised, or expressly 
brought into issue, and formally and ex- 
pressly adjudicated upon by the Court, 
In the broader sense a point may be 
said to have been decided whenever the 
Oourt acts in a manner appropriate only 
upon a certain view of the law in its ap- 
plication to the facts. [for instance, if 
it is @ question of the admissibility of 
a piece of evidence which has been ad- 
mitted, upon the stricter view the point 
of law will only have been ‘‘decided" if 
the admissibility of the evidence hag 
been contested and the Oourt has ruled 
that it is admissible; upon the broader 
view, the admission of the evidence to 
the record, even without dispute, will con- 
stitute a “decision” by the Court, because 
the question of admissibility is one for 
the Court to decide, and, the Court has 
acted as though it ‘had decided it in the 
one way and not inthe other. 

I do not obtain much help from the langu- 
age of cis. 25 and 26, Letters Patent, in 
deciding this question. Under cl. 25 the 
Court. of Original Oriminal Jurisdiction 
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may reserve any point or points of law 
for the opinion of the High Court. Under 
cl]. 26 the Advocate-General is empower- 
ed to certify that there is. 

“an arror in the decision cf a point or points of 
law decided by the Court of original criminal juris- 
diction, or that a point or points of law which 


has or have been decided by the said Court should 
be further considered.” 


Some guidance as to whatis a “point of 

law” for the purposes of the Advocate- 
- General's certificate may perhaps be obtain- 
ed from the consideration that it should 
be ejusdem generis with a “point of law” re- 
served by the trial Court. But what amounts 
toa decision is not, I think, indicated by the 
terms of these clauses, and we must construe 
the word upon such general principles, 
and with the help of such analogies, as 
would seem to apply. In particular, re- 
gard must be had tothe duty of a Judge 
in trying a case with the help of a 
jury. To advert first to the stricter con- 
struction, it cannot, I think, be a neces- 
sary condition that the point of law has 
been raised by one of the parties and 
what is so urged resisted by the other; 
because such ‘a point may have been 
raised suo motu, by the Court, and then de- 
cided. Section 293, Criminal Procedure 
Code, makes it the duty of the Judge to de- 
cide, for example, all questions of the admis- 
cibility of evidence, and this duty is laid 
supon him whatever may be the attitude of 
' the parties. Suppose he disallowsa question 
on the ground that the answer would he 
inadmissible in evidence. Can it be said 
that his action amounts to a decision if 
it is taken at the instance of a party, 
and does not amount to a decision if it is 
Spontaneous? Since the law clearly em- 
powers and obliges a Judge who tries a 
case by jury to decide questions of law 
irrespective of whether or not they are 
expressly raised, I cannot accept such a 
test. 

The further question then is whether to 
restrict the terms “decide” and ‘‘decision” 
to cases in which it . appears that the 
Court applied its mind to the point of 
law, and performed the intellectual opera- 
tion of deciding it, or whether to extend 
them to other cases, in which, while it 
is doubtful or even improbable that any 
such process took place, yet the effect was 
fhe same. To give an illustration, if 

e Judge says to the jury “there is 
évidence which I consider to be admissi- 
ble under s. 27, Evidence Act...” he would 
be in express ‘terms deciding a point 
of jaw, Would he be deciding it if he 
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omitted the words italicised ? If we ar 
to limit the meaning of ‘‘decide” in th 
manner suggested, the answer will b 
“yes” if in fact he had made up hi 
mind that the evidence was  admissibl 
and “No” if he had not done so Il 
the-record fails to throw light upon th 
matter, it can only be settled by th 
Judge himself. If his reply be that h 
considered the question of admissibilit 
and thougbt the evidence admissible, th 
convicted person will have redress unde 
the clause, but he will have no such re 
dress, if the admissibility of the evidence 
received no consideration. 

It muy be conceded that, unles 
sufficient reason to the contrary appears 
words should be given their ordinary mean 
ing; and, if this discussion were takin 
place in the realm of psychology and no 
of law, it would doubtless to all import 
ant to ascertain precisely the nature an 
extent of the mental operations involve 
before determining whether a point hac 
been “decided.” But in law it is some 
times necessary to treat the apparent as ili 
were the existent, and to construe a man's in 
tentions by his acts. Iam not much influence 
ed therefore by the dictionary definition 
of the word, if there are principles o 
judicial procedure which demand that i 
should be given a more extended mean 
ing. I think that such an extension i 
required by the following consideration. 

The whole purpose of correctly deciding 
points of Jaw is thatthe proper materi 
als may be laid before the jury to enabl 
them to arrive at their verdict. It is ti 
secure this object that nothing but admis 
sible evidence must be admitted, and that 
where the verdict has to depend upon the 


application of a provision of law to the 
facts, that provision must be correctls 
explained. It follows that we are no 
concerned with what passed through the 
Judge’s mind, but with wha 
he does and what he says. Ir 


other words, the- record of what took plac: 
at the trial must be accepted as thi 
sole test. The jury, for whose guidance 
points of law are decided,can have bee 
influenced only by what so took place 
and in dealing with this matter we must 
I think, put ourselves in the position o 
the jury and inquire in what manne. 
their minds are likely to have been affected 
Ifthe Judge has succeeded in conveying 
to them a correct impression ofthe lay 
by which they should guide themselves, i 
he admits andlays before them only suci] 
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evidence asthe law declares to be ad- 
missible, then he has correctly decided for 
them a point of law. If he has conveyed 
an erroneous impression, or allowed them 
to act upon inadmissible evidence, then he 
has incorrectly decided the law, whatever 
bethe cause of his error, and whether he 
has inhisown mind a correct notion of 
the law or not. Similar considerations 
lead, 1 think, to this further conclusion 
that where something is said or done which 
would beright upon one view of the law 
and wrong upon another, the Jaw must 
be taken tohave been decided in the one 
way,and not in the other. For it isthe 
duty ofthe Judge to decide the law, 
and if what he does has all the con- 
sequence of a conscious decision it makes 
no difference tothe jury or to the Crown 
or to the accused whether that conse- 
sequence is intended, or whether if is produc- 
ed by inadvertence or any other cause. 
It is only the result that matters, 
and if implicit in that result is a certain 
view of the lawinits application to the 
facts, the Court must be deemed to have 
taken that view, and to have decided the 
point of law accordingly. I think this 
principle is commonly enough recogniz- 
edin dealing, for example, with second 
appeals. Where an issue involves a point 
of law, and thereis a finding given, we 
infer that the point of law has been decid- 
ed in consonance with the terms of that 
finding and we do not concern ourselves 
with whether the Judge wasawake tothe 
necessity of applying the law or whe- 
ther his action was produced by a failure 
on the part of one of the parties sufficiently 
to direct his attention to the point or 
is attributable to a mere. disregard of 
the law or to negligence. For the pur- 
poses of s. 100, Vivi] Procedure Code, 
the finding is all that we need look at 
in order to settle whether “the decision 
is contrary to law.” 

So ina criminal trial, where the Judge 
has given a certain direction tothe jury 
and that direction can only be justified 
upon a certain view of law, it must be 
taken, 1 think, that the Judge has decid- 
ed the law in that manner, 
otherwise. It cannot be said that the 
point of law involved remains undecided. 
This has indeed been conceded before us 
in the special case of a misstatement of 
the law by the Judge, in laying it down 
tothe jury, to whatever cause that mis- 
statement may be due—for an example, 
yeference may be made to the previous 
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Full Bench. Unless we put this construc 
tion upon the Judge's action, reading a deci- 
sion into it where a decision fellto be made, 
we shall become involved in serious practical 
difficulties. Are we tolimit a “decision” to 
something of which the record contained 
express proof that it was “decided” in the 
sense Of a conscious mental operation ? 
That would be to exclude cases in which 
it seems probable that there was in fact 
a decision, although the Judge has not 
expressly recorded it. If on the other 
hand, we are to include such other cases, 
we should have to make inquiry into the 
working ofthe Judges mini although, 
so far as the consequences were concerned, 
the state of his mind was not what mat- 
tered. It is, I think, a universal rule—[ 
can at least call to my mind no excep- 
tion in this country—that all questions of 
fact or of law, of substantive law or of pro- 
cedure, which arise for decision in any 
appellate, revisional or other proceedings of 
like character, whether out of a criminal 
or of a civil cause, are to be decided upon 
the record under scrutiny, unsupp:emented 
by extraneous matter. 

It would be very unusual, in such Gire 
cumstances, to take into consideration a 
statement by the Judge as to what took 
place in Court. To go further and take 
into consideration what passed through his 
mind, when that could not be ascertained 
from the record, would be unique.departure 
from accepted principles. Yet we should 
be faced with the need for suct an in- 
quisition, whenever the matter was in 
doubt, before the certificate of the Advo- 
cate-General, that.a point of law had been 
decided, could be entertained. The wider 
construction of “decidei” offers no sach 
difficulties, because we need only examine 
the record to ascertain how the matter 
involving the point of law was dealt with, 
and the “decision” will emerge. It may 
be objected that such a construction would 
unduly widen the scope of cl. 26, and 
would lead to points of law being raised 
after the trial which were never raised 
during it. This latter objection is certainly 
true, but I am not sure whether, having 
regard to the duty laid upon the Judge 
by s. 298, Criminal Procedure Code, it iga 
very valid one. That duty, it must be 
remembered, is absolute, not contingent 
upon the issue being raised by the parties, 
How, for instance, would the matter stand 
in the case of an undefended accused ? 
As regards the scope of the clause, I agree 
that Wallace, J., in C, K, Narayana Ayyar 
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v. Emperor (1) goes too far, and, if I may 
Bay so with respect, confounds an erroneous 
decision of a point of law with an infringe- 
ment of a provision of law, such as mis- 
directing a8 to fact. But where, In my 
vieW, an erroneous decision is implied in 
the action taken, I think that the clause 
Bhould be taken to cover it, on the princi- 
ple that substance should be preferred to 
form, and that the effect on the jury is the 
same, by whatever causes produced. 

For these reasons, I think that, so far as 
the first of the learned Advocate-General’s 
points is concerned, this Court should accept 
jurisdiction and proceed to determine the 
point of law involved, 

Point No. 2.—The point involved is one 
of misdirection of fact; not of law. Such 
a misdirection may be an infringement of 
a provision of law (s. 297, Criminal Pro- 
cedure . Code), and therefore, an error in 
law, but F do not agree with Wallace, J, 
that an error in law is necessarily an erro- 
neous decision upon a point of law. As 
Eddy, J. inquires, what is the point of law 
decided ? Now cl. 26 confers jurisdiction 
not only upon the Advocate-General to cer- 
tify the case but also upon the Court to 
review it, One condition is common to the 
jurisdiction of each; the Advocate-General 
must find a point of law, which in his 
view has been wrongfully, or doubtfully 
decided, the Court must find a point of 
law, for it has finally to determine it. 
Whatever may be the powers of the Court 
to control the Advocate-General, it clearly 
has no hasis of action if in its view no 
point of law to be determined has been laid 
before it. On this ground I would decline 
to entertain point No. (2). 

Cornish, J.- In my opinion the objection 
taken by the learned Crown Prosecutor to 
the maintainability of this application is 
well founded. The Advocate-General’s 
Power to issue a certificate under cl 26, 
Letters Patent, is exercisable at his dis- 
cretion, and itis clear upon authority that 
its exercise by him is not subject to the 
control of the Court. But there is no 
sanction in the Letters Patent for the 
proposition advanced in the argument that 
his certificate is conclusive upon the ques- 
tion of a point of law having been decided. 
It was not, as I understood the argument, 
maintained that ifa Judge purporting to 
reserve a point. of law under the power 
given by cl. 25 should erroneously have 
reserved a question of fact, the - High 
Court would be bound to consider it as a 
point of law, ` 
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There isno apparent reason why the cer- 
tificate of the Advocate-General should in 
this respect stand in a better position than 
the case reserved by the Judge for the 
consideration of the High Court. Clause 26 
limits the power of the Advocate-General 
to certify with regard to a point of law 
decided; it does not say that he may certify 
with regard to a point of law which the 
Judge ought to have decided but has failed 
to decide, 


The language of cl. 26, Letters Patent 
is plain enough; and, but for the judgment 
of Wallace, J,, in C. K. Narayana Ayyar v. 
Empercr (1) I think there would be no difficul- 
ty in saying that the words ‘decision of a 
point or points of law decided by the Court of 
original criminal jurisdiction" mean a point 
or points of law which arose at the trial and 
on which the Judge has given a decision. 
But Wallace, J., has beld that there is no 
real distinction between the expression 
“point or points of law” incl. 26 and the 
words “inatters of law” in gs. 418; Criminal 
Procedure Code. And from this he has 
concluded that every dereliction of duty im- 
posed by s. 297 of the Code upon the Judge 
in charge to the jury, whether it be in the 
shape of a misdirection or non-direction 
which would give a right of appeal under 
B, 418, is equivalent to a decision of a point 
of law within the compass of cl. 26. 


With great respect, I think that the 
learned Judge was in error in resorting to 
8,418 of the Code to find the meaning of cl, 
26 of the Letters Patent. It is a fallacious 
mode of interpretation to construe one 
enactment in the light of another not in 
pari materia, not having the same scope, 
and expressed in different terms: see Max- 
well on Statutes, Edn. 7, p. 34; Craise’s on 
Statate Law, Edn. 3, p. 122 and the caseg 
there cited. The language and seope of 
cls. 25 and 26 of the Letters Patent differ 
entirely from those ofs. 418 of the Code. 
The section gives the right ofappeal to the 
High Court; whereas cl. 25 begins by 
ordaining that there shall be no appeal to 
the High Court from a sentence or order 
passed in the exercise of the ordinary 
criminal jurisdiction of the High Court. 
Besides, not every matter of law which 
would support an appeal under s. 418 would 
amounttoa decisicnof apointoflaw. For 
instance, it is a matter of law in the sense 
that s. 251 requires it, that the jury shall be 
sworn. And if by inadvertence one of the 
jurcrs was not sworn and the mistake was 
not discovered until the trial had ended, no 
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doubt this would suffice to support an 
appeal on the ground of a mis:trial; but I 
fail to see how it could be said that the trial 
‘Judge had decided a point of law. For 
the same reason I am of opinion that non- 
direction by the Judge, though it might be 
a failureof duty on his part would not be a 
decision of a point of law. 

Clause 23 directly limits the Advoeate- 
General’s power of certification to ‘‘a point 
or points oflaw decided by the Oourt of 
Original criminal jurisdiction.” The 
ordinary meaning. of this limitation is that 
there must have -actually been a decision 
by the Judge of the point or points of law 
certified by the Advccate-General for the 
further consideration of the High Court. 
This was evidently the meaning which Sir 
John Wallis (then Wallis, J.) thought 
ghould he given to cl. 26 in Kumaraswami 
Pillai v. Emperor (21), at p.437* where he 
Says: 

“The Advocate-General’s certificate has been grant- 
ed under that part of cl. 26 which empowers him to 
certifiy that a point or points of law which has or 
have been decided by the said Court shall be further 
considered. The certificate purports to have been 
granted upon certain representations made to the 
learned Advocate-General and does not show whether 
the written judgments of the Court were before him. 
They are before us and we have to satisfy ourselves 
in the first place as to what was actually decided 
»... With reference to each of the points of law and 
as to whether the decision was erroneous,” 

Indeed it is difficult to understand how 
the Advotate-General can be expected to 
certify that a point of law has been in his 
judgment erroneously decided or that the 
decision requires further consideration 
unless there has been an actual decision. 
A point of law may be decided without 
being the subject of a formal ruling by the 
Judge. Ifthe Judge has misdirected the 
jury onthe law or-on what is admissible 
evidence thereisno difficulty in concluding 
that what the Judge has told the jury has 
been decided by him to be the law of legal 
evidence. Itis evident from his direction 
to the jury. But it seems to me to requir re- 
course to a fiction, not warranted by el, 25, 
to say that a point oflaw which has lain 
dormant throughout the trial has been decid- 
ed by the Judge. Iam unableto find upon 
the record that the points of law certified by 
the learned Advocate-General or further con- 
sideration were points of law decided by the 
learned trial Judge. The first point, though 
it is discoverable in the record, was not the 
subject of adecision by the Judge, and of 
the second point there is no trace in the 
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record. For these reasons I think that the 
application for a review must fail. 

Burn, J.—This is an application under 
Art. 26 of the Letters Patent, for review 
of the judgment in S. C. No. 5 based 
on the learned Advocate-General’s cer- 
tificate that in his judgment two matters 
require to be further considered by this 
Court. The learned Orown Prosecutor 
has taken a preliminary objection that the 
certificate granted by the learned Advo- 
cate-General is itself incompetent, and 
that consequently this Court has no 
jurisdiction to consider the matters of 
law set out in the certificate, The 
learned Orown Prosecutor's objection -is 
based upon the terms of Art. 26 of the 
Letters Patent. The material portions- of 
the clause are as follows: 

“..., On its being certified by the said Ad- 
vocate-General that in his judgment... .a point 
or points of law which has or have been 
decided by thea said Oourt should be further con- 
sidered, the said High Oourt shall have full power 
and authority to review the case or such part of 
it as may be necessary, and finally determine 
such point or points of law, and thereupon to 
alter the sentence passed by the Court of original 
jurisdiction and to pass such judgment and sentence 
as to the said High Oourt shall seem right.” 

The learned Crown Prosecutor contends 
that “a point of law” in this passage 
must mean some proposition of law which 
has arisen in the trial, which has been 
presented to the Judge for consideration, 
(whether on the representation of Counsel 
on either side, or of the Judge's own 
motion) and upon which the Judge has 
made an express pronouncement of law. 
In the present case, the first of the two 
points certified by the learned Advocate- 
General as requiring further consideration 
is whether certain statements, said to have 
been made by the accused while in the 
custody of the Police, were admissible in 
evidence. The second point is to the 
effect that the learned trial Judge omitted 
to direct the jury properly in regard to 
the absence of any evidence of possession 
by the deceased woman of certain silver 
articles during ths period between Decem- 
ber 17, 1933, and January 11, 1934. As 
regards the first point it is not contended 
for the accused that any objection was 
taken during the trial to the admission 
of the evidence, or that any question ag 
to its admissibility was raised; such a 
contention would be impossible in view 
of the fact that of the eight statements 
set out in the certificate, six were elicited 
by the learned Advocate for the ac 
cused in the cross-examination of three of 
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lhe prosecution witnesses. As regards the 
„Second point it is not contended for the 
-accused that there was any evidence about 
the possession ofthe silver articles by any 
one other than the deceased woman during 
the period after December 17; the sug- 
gestion is only that the learned trial 
Judge ought to have pointed out to the 
Jury that there was no evidence about the 
possession of these silver articles after 
December 17, 1933, and that his omission 
to do so máy be a “misdirection or non- 
direction amounting to an error of law.” 
In these circumstances, according to the 
learned Orown Prosecutor's contention, it 
cannot be said that the learned trial Judge 
decided any point or points of law, and 
if that is so there is no point of law 
which can, under Art. 26, Letters Patent, 
be further considered by this Court. 

For ‘the accused Mr. T. R. Venkata- 
rama Sastri makes a two-fold reply. In 
the first place he offers a counter-objection 
to the entertainment of any such pre- 
liminary objection raised by the learned 
Orown Prosecutcr. Reduced to the briefest 
possible statement, the counter-objection 
is to this effect: the Advocate-General is 
the sole judge of the facts necessary to 
be established before he can give his 
certificate, and when once the Advocate- 
General has granted a certificate, this 
Court has no jurisdiction to examine the 
grounds on which the certificate has been 
granted, but must proceed forthwith to 
review the case, or so much of it as 
may be necessary, and finally decide the 
point or points of law raised in the cer- 
tificate. In the second place his conten- 
tion is that even if this Court has jurisdic- 
tion to go into the question whether there 
has or has not been a decision by the 
trial Judge of a point or points of law, 
what was done by the learned trial 
Judge in 5. C. No. 5 did in fact amount 
to a decision of both the points of law 
mentioned in the Advocate-General’s 
certificate. 

Mr. T. R. Venkatarama Sastri’s coun- 
ter-objection is supported by a lengthy 
argument based upon cases in which 
the power of the Attorney-General in 
England to issue a fiat or a certificate 
has been exercised. With respect, I do 
not think it is necessary, strictly speak- 
ing, to discuss the powers of the At- 
torney-General in England. The only 
power of the Attorney-General which, 
as it seems to me is, at all relevant to the 
matter before us, is the power of certifying 
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fora second appeal to the House of Lords 
from the. decision of the Court of Criminal 
Appeal, Under s.1 (6), Criminal Appeal 
Act of 1907, if the Attorney-General certifies 
that the decision of the Court of Criminal 
Appeal 

“involves a point of law of exceptional public 
importance, and that it is desirable in the public 
interest that a further appeal should be brought” 


then the Director of Public Prosecutions 
or the Prosecutor, or the defendant may 
appeal tothe House of Lords. It has been 
observed by Lord Sumner in Thompson v. 
King (80) that: 

“The certificate of the Attorney-General, which 
is the condition precedent to an appeal to your 
Lordship’s House from a decision of the Court of 
Oriminal Appeal, is granted in his discretion and 


is the subject neither of review nor of 
criticism ....... ih ] , 
On this and similar dicta, Mr. T.-R. 


Veukatarama Sastri bases his contention 
that when the Advocate-General has 
granted his certificate under Art. 26, 
Letters Patent, this Court must go on to 
consider the point or points of law mention- 
ed in the certificate and cannot say that the 
Advocate-General’s certificate is itself in- 
competent. It is, however, to be observed 
that the wording of s. 1 (6), Criminal 
Appeal Act of 1907 is very different from 
the wording of Art. 26, Letters Patent, and 
I am of opinion that: the learned Orown 
Prosecutor is in a strong position when he 
contends that since Art. 26 has been 
specially enacted to define the powers of the 
Advocate-General in connection with 
criminal trials before this High Court, the 
general provision ins. 114 (2), Government 
of India Act, cannot be read as giving him 
wider powers in the same matters. This 
question must, therefore, be considered 
only in relation to the terms of Art. 26 of 
the Letters Patent. If this isso I am quite 
unable to see why it should be supposed 
that this Court has no power to deal with 
such a preliminary objection to the Advocate 
General's certificate as the one raised by 
the learned Crown Prosecutor in this case. 
It is not disputed that this Court can, after 
a review of somuch of the case as may be 
necessary for the purpose, hold that the 
trial Judge~has committed no error in his 
decisions on points of law. Why then it 
should be supposed that this Court is 
unable to hold that the trial Judge had 
not in fact decided any point of Jaw, I 
cannot at all understand. I would there- 
fore, overrule the counter-objection raised 
by the learned Advocate for the accused, 
and hold that itis quite within the com- 
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petence of this Court to entertain the 
learned Crown Prosecutor's preliminary ob- 
jection. 

_The real problem is whether the pre- 
liminary objection is well founded, As 
to this, I respectfully agree with all that 
my Lord the Chief Justice has said. With 
due deference to the judgment of Wallace, 
J. in O. K. Narayana Ayyar v. Emperor 
(1), it appears to me that the expression 
“a point of law” in Art. 26 must have the 
same meaning as it has in Art. 25 of the 
Letters Patent. Just as it is not possible 
for the trial Judge to reserve a point of 
law under Art. 25 without knowing and 
stating what the point of law is, so, in my 
opinion, it is impossible to say that the 
trial Judge has decided a point of law for 
the purposes of Art. 26 unless the point of 
law as such has been definitely and 
precisely put before him. The point of 
law may have been raised by Counsel for 
the prosecution or defence, or it may have 
been raised by the Judge himself, but 
unless it has been expressly raised in such 
a way that it can be said to have been 
presented to his mind for decision, it 
cannot be held without doing violence to 
the ordinary meaning of words, that there 
has been a decision of a point of law. The 
word “decision” according to any diction- 
ary, connotes a positive act, and in my 
opinion it is not permissible, by means of 
any legal fiction, to Lurn it into a word with 
a negative meaning, or even with no mean- 
ing at all. With all respect it appears to 
me that Wallace, J., in C. K. Narayana 
Ayyar v. Emperor (1), has used language 
which deprives the word ‘‘decision” of all 
meaning. In fact, he has gone further; 
he has made “decision” identical in mean- 
ing with “omission to decide.” I cannot (I 
say it with deference) subscribe to the pro- 
position that becauseit is the duty of the 
trial Judge to decide what evidence is 
admissible and what is not therefore the 
Judge has decided that every jot and tittle 
of the evidence found on the record is 
admissible. 

The question whether the Judge has 
decided that any particular item of evi- 
dence is admissible, is a question cf 
fact; if in fact the Judge has not decided 
a particular point, I am not prepared to 
admit that by some legal fiction he must 
be deemed to have decided it. Wallace, J., 
seems to have been very much influenced 
by his fear that even if the Judge dis- 
cegarded the law altogether, or omitted or 
refused to sum up, the accused would 


EMPEROR V: BAMANDSA AYYANGAR (MADR.) 


625 | 


have noremedy. That fear, I need hardly 
say, is quite unfounded in fact; no Judgé 
will ever behave in the way Wallace, J. 
describes. And, as several of my learne 

brethren have pointed out, if is unfounded 
in law also, since such conduct on the 
part of a trial Judge would enable (I 
might say, would compel) this Court to 
grant a certificate for appeal to the Privy 
Council under Art. 41 of the Letters 
Patent. I agree with all my learned bre- 
thren that the second point certified by 
the learned Advocate-General never arose, 
nor could it have arisen, for the considera-. 
tion of the learned trial Judge. That 
point therefore cannot be considered by 
this Court under Art. 26 of the Letters 
Patent. As for the first point, since we 
know that the question of the admissibility 
of the evidence was not in fact raised be- 
fore the learned trial Judge and was not 
in fact decided, I would hold that we are 
precluded from considering it. This ap- 
plication ought therefore to be dismissed, 
on the simple ground that the learned 
trial Judge did not in fact decide either 
of the two points or questions, or matters, 
of law referred to in the certificate of the 
learned Advocate-General. 


Pandrang Row, J.-This application 
for review is made under cl. 26, Letters 
Patent of 1865 by virtue of a certificate 
granted to the prisoner under the same 
clause by the Advocate-General. A pre- 
liminary objection has been raised on be- 
halt of the Crown to the certificate as well 
as to the application for review based 
thereon, and, in short, it te to the effect 
that both are imcompetent because, there 
has been no decision on a point of law 
by the trial Judge. There can be no doubt 
that our decision on this preliminary 
objection must depend upon the correct 
interpretation of cl. 26, Letters Patent, 
which alone gives the Advocate-General 
power to grant a certificate, and gives 
us power to review the case. That clause 
contains the entire law on these subjects, 
and if reference has to be made to any 
other provisions of law or to the practice 
of Courts it can only be for the purpose 
of ascertaining the true import of cl. 26, 
Letters Patent. The relevant part of this 


clause runs as follows: 

‘And we do further ordain that...... on its being 
certified by the said Advocate-General that, in his 
judgment, there is an error Im the decision of 
a point or points of law decided by the Court of 
original criminal jurisdiction, or that a point or 
points of law which has or have been decided by 
the said Court should be further considered, the 
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said High Court shall have full power and author- 
ity to review the case, or such part of it as may 


be necessary, and finally determine such point or 
Points of law.” 


- The meaning is clear, and but for the 
elaborate argument addressed to us it would 
- be unnecessary to lay stress on what is 
obvious. Even in C. K, Narayana Ayyar 
v, Emperor (|), the majority judgment 
which was strongly relied upon by the 
Advocate for the prisoner it was held that 
cl. 26 applies only if the trial Judge has 
decided a point of law, Wallace, J., who 
pronounced the judgment of the majority 
of the Bench said: 


“It is next argued that the error must be in 
the decision of a point of Jaw and that the sec- 
tion (cl. £6, letters Patent) only applies if the 
Judge has decided a point of law. That, of 
course, is s0; but when it is further argued that 
the point of law must have been specifically put 
up and decided as a point of Jaw I am unable to 
agree. There is no direct authority on the 
point." 


- It was nevertheless contended by the 
Advocate for the prisoner that we have no 
power to declare that a certificate granted 
by the Advocate-General is incompetent 
either on the ground that there is no 
point of law or on the ground that there 
was no decision, but that we are bound, 
even if we are of opinion that there was 
no decision, on a point of law, to go on 
with the case, or as he put it, “to examine 
the matter.” It was, however, conceded by 
him that we are not wholly powerless in 
the matter, for he agreed that after hearing 
the application for review on the merits 
it would be open to us to say that there 
was no decision on a point of law and 
that we have therefore no power to review 
the case. His contention then comes to 
this, namely, that the objection cannot be 
raised or decided as a preliminary objec- 
ticn but only after the application for re- 
view is heard onthe merits. In other words, 
it means that the judgment of the Advocate- 
General expressed in the certificate that a 
point of law has beendecided by the trial 
Judge cannot be questioned by the other 
side and that it entitles the person to 
whom the certificate is granted to have 
his application for review argued on the 
merits, though the Court which hears the 
application is not bound by that judg- 
mcit cnd can pronounce the certificate 
to be incompetent or misconceived and 
declice to pronounce any decision on the 


merits on the ground that no point of 
law had teen decided by the trial 
judge. . 


-. [thas to -be mentioned in- this connection 
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that no objection was taken at the outset 
by the Advocate for the prisoner to the. 
raising of the preliminary objection on 
behalf of the Orown, and that he was not 
prevented from referring to such part of 
the case on the merits as he thought 
necessary for the purpose of supporting his 
argument that there was a decision ona 
point of law. Even if this objection is well 
founded no harm has been done by the 
course adopted inthe hearing. I am how- 
ever of opinion that the Court is not 
bound to hear the application for review 
on the merits fully before pronouncing the 
certificate tobe incompetent or miuscon- 
ceived, so long asno bar is placed on 
such reference tothe merits. of the case as 
is thought necessary for the purpose of 
supporting the certificate. It is a mere 
matter of procedure, and in tbe absence 
of any statutory enactment prescribing the 
procedure to be observed in the hearing of 
applications for review under cl. 26, 
Letters Patent, it is open to this Court to 
follow such procedure as it thinks fit, so 
long as it does not offend against the 
fundamental principles of justice, equity 
and good conscience. I may add that pre- 
liminary objections to certificates by the 
Advocate-General have been allowed in 
the past to be raised on behalf of the 
Crown without any objection being taken 
thereto in this High Court as in other 
Courts. The objection taken in the 
present case at alate stage must, in my 
opinion, be overruled. 


I conclude therefore that the Advocate- 
General has power to give certificate un- 
der cl. 26, Letters Patent, only if a 
point of law has been decided by the trial 
Judge, and that in deciding whether a 
point of law has been decided by the 
trial Judge in this case the opinion or 
judgment of the Advocate-General is not 
binding onus, and that if is open tous 
may, even incumbent upon us, to arrive 
at our own judgment in the matter. We 
have first to see what the certificate 
says about this matter. As it was origin- 
ally given it did not even state that 
there has been any decision ofa point of 
law, or that any point of law had been 
decided by the trial Judge; the words 
“decision,” and “decided,” were not to be 
found in it. Apparently, in order to 
amend this defect or to rectify this omis- 
sion the Advocate-General amended his 
certificate during the hearing of this ap- 
plication and atthe instance of the Ad- 
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vocate for the prisoner, The amended 
certificate no doubt contains the word 
“decisions” in two places, but it does not, 
in my opinion, show with sufficient 
clearness what the ‘‘decisions” were. 
Omitting whatever is not absolutely 
necessary for our present purpose, the 
amended certificate is to the following 
effect, (the amendments being enclosed in 
brackets) : 

1. “Whether the alleged statements of the 
accused while in the custody of the Police........ 
are admissible under s 27, Evidence Act 
we OP aiden: under s, 8, Evidence Act (or any 
other provision of law) and whether the fact 
that no exception was taken to the reception of 
this evidence during the trial, and the fact that 
some of these statements were elicited by Coun- 
sel for the accused .... affects the point as to 
their admissibility, and the points of law arising 
out of the reception in evidence of these state- 
ments and the placing of the same before the 
jury (which are in my judgment decisions on 
potnts of law) require further consideration.” 

2... “In my judgment, whether there is 
an error of law or a misdirection or a non- 
direction amounting to an error of law by 
reason of the learned Chief Justice not directing 


the attention of the jury to the question, whe- 
ther in the circumstances of the case the jury 
would draw a presumption under s. 114, Evi- 
dence Act, as to the continued possession of the 


articles by the deceased down to the date of her 
death, requires further consideration (and, in 
my judgment, the facts and circumstances men- 
tioned above are and constitute a decision on a 
point of law under cl. 26, Letters Patent)” 


The certificate does not say clearly what 
points of law were,.cecided and what the 
decisions were. The reason for this 
want of clarity is obvious ; as a matter 
of fact, the trial Judge had not decided 


any of the points mentioned in the 
certificate, using the words “decide” 
“decision” in their ordinary sense, 


There was no decision by the trial Judge 
that the statements in question were 
admissible evidence or that a presump- 
tion under s. 114, Evidence Act, did or did 
not arise for consideration by the jury. 
There is nothing in the record of the trial 
from which it can be said that there was 
any decision on the points referred to in 
the certificate. Itis not alleged that such 
an inference could be drawn from anything 
said by the Judge during the trial. What 
is alleged by the Advocate for the prisoner, 
and that is apparently what was meant by 
the Advocate-General, is that because the 
stalementsin question are found in the 
record of the evidence given at the trial, 
and some of them ere mentioned in the 
charge to the jury (though without the 
least reference to their admissibility) the 
trial Judge must be deemed in law to have 
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decided that the statements were admissible 
evidence, and that because the trial Judge 
omitted to say anything about the pre- 
sumption under s. 114, Evidence Act, he 
must similarly be deemed to have decided 
not to say anything about it. Actual deci- 
sions there were none; the record does not 
disclose them, and we have the statement 
of my Lord who was the trial Judge that 
he did not decide these points at any time 
during the trial. As observed by West- 
ropp, O. J., in Reg v. Pestonjt Dinshaw (4), 
at p. 81*: 

“The statements of the Judge, who presides at a 
trial, whether it be in a criminal or a civil case, is, as 
to what has taken place at the trial, conclusive, 
Neither the affidavits of by-standers, nor of jurors, nor 
the notes of Counsel, nor of shorthand writers, are 
admissible to controvert the notes or statement of the 


Judge: Rex. v. Grant (31), Hveratt v. Yonells (32) 
and Gibbs v. Pike (33)” 


The learned Chief Justice then quotes 
certain observations by Coleridge, J. and 
Martin, B. in Reg. v. Aaron Miller (34), 
which lend support to his observations, 
It is needless to repeat them here or to 
labour this point further; it has not been 
pressed before us that there were any 
deliberate or couscious decisions by the 
trial Judge on the points in question. The 
argument pressed is that something un- 
done and something else done should 
in law be deemed to be decisions bs the 
trial Judge. The point of law regarding 
the admissibility in evidence of the state- 
ments was never present to the mind of the 
trial Judge: nor was it present to the 
minds of the Counsel appearing on either 
side. What happened was that the state- 
ments were spoken to by some of the wit- 
nesses, and some of them were mentioned, 
without any reference to their admissibil- 
ity, in the charge to the jury. If objection 
had been taken at any time, and neverthe- 
less the statements had been received as 
evidence or referred to as such in the 
charge, a decision that they were admis- 
sible could be inferred. Hy saying this 
I do not of course mean that what is not 
admissible in evidence bezomes admissible 
if no objection is taken. What I mean is 
that, though the omission to object does not 
alter the law regarding the admissible and 
inadmissible evidence, it ie an important 
and material factor to be taken into con. 
sideration in deciding whether there wag 

(31: (1835) 3 N &M 106; 5 B & Ad, 1081. 

(32) (1834) 4 B & Ad. 6x1; 1 N & M530. 

(23) (1842) 9M & W 351; 1D (wa) 409; 12 L J Ex, 
297; 6 Jur. 465; 60 R R 749. 

(34) (1859) 27 LJ (N. s.) 121. 
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or was not a decision about the ndmissibil- 
ity of the evidence, 

An objection means the Judge’s mind 
was directed to the point of admissibility, 
and even though no oral decision is pro- 
nounced thereon, the reception of the evi- 
dence objected to is itself an actual deci- 
sion. When no objection is taken it is 
impossible to infer that there was an actual 
decision, when no decision is pronounced 
and the Judge himself is not aware of 
having decided the point of admissibility. 
Then again, mere mention of some of the 
statements in the charge to the jury is no 
doubt a decision to mention them, but is 
not necessarily a decision that they are 
admissible evidence merely because the 
Evidence Act lays down that a judgment 
should be based only on relevant facts. As 
regards the second point relating to the 
non-direction about the presumption under 
s,114, Evidence Act, the position is the 
same, if not actually worse, from the 
prisoner’s point of view; this second point 
did not even aise for decision in view of 
the defence set up by the prisoner during 
the trial. A non-direction.on a point which 
did not arise for decision in the case can- 
not, inmy opinion, be said to be or con- 
stitute a decision on the point. 

Itis clear to my mind that there was 
in this case no decision by the trial Judge 
of any of the points mentioned in the 
certificate, using the word “decision,” in 
its ordinary sense about which there is, 
and can be, no doubt. The word is a 
popular, and not a technical word, and its 
meaning can be found in any diction- 
ary. When one speaks of ary point 
decided by a Judge or ofa decision by a 
Judge on any point one means a conclud- 
ed opinion arrived at after applying his 
mind to it. Jt cannot possibly include 
anything of which the Judge is not even 
aware or conscious; mere inadvertence is 
not a decision whatever be the importance 
of the point not adveried to. Decision 
even by one who is not acting asa Judge 
necessarily implies some process of deli- 
beration or ratiocination, however short, 
and the mind must necessarily be aware 
‘of it. Whata decision is, is a matter 
of psychology and not of law assuch, and 
perhaps’ this is the reason forthe lack 
of any judicial interpretation of the word, 
except in 0. K. Narayana Ayyar v. 
Emperor (1) referred to already. 

The actual point decided in the above 
case was that there had been a serious 
misdirection by the trial Judge in his 
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charge tothe jury on a point of law, viz., 
the ingredients of oneof the offences for 
which the prisoner was tried. That such 
a misdirection is a decision on a point of 
law is clear, andis not disputed by the 
Crown Prosecutor. It isobvious that a 
Judge, when he states to the jury what 
the ingredients of the offence charged are, has 
in his mind what 
they are and expresses his concluded 
opinion thereon. In the judgment of 
Wallace, J. in that case, with which 
three other learned Judges agreed, are 
however, to be found certain general ob- 
servations of the nature of obiter dicta 
on which much reliance is placed on be- 
half of the prisoner. These observations 
fall under two heads: viz, (1) the mean- 


‘ing of the word “decision” and (2) the 


meaning of the words “point of law.” If 
I may say so,and I say it with the 
greatest respect, the observations under 
the first head are a mixture of what is 
unquestionable and what is questionable. 
For instance, Wallace, J. says: 

‘The word ‘decision’ is not restricted to 
matters actually stated at the Bar for the direct 
decision ofthe Court. It includes all matters 
decided or which fall to be decided by the trial 
Court in the case,” 

The first of these two observations is, 
in my opinion, not open to doubt, other- 
wise a misdirection as regards the ingre- 
dients of the offence charged would not 
bea decision if no question regarding 
the same was raised at the Bar. The 
second observation is not sufficiently clear 
to me; if the first word “ib” refers . to 
the word “decision” in the earlier sen- 
tence, I fail tosee how a decision can in- 
clude matters decided; a decision and the 
subject or matter decided are two different 
things. If,on the other hand, the word 
‘includes’ means “refers to’, I cannot 
agree that the decision may refer to mat- 
ters which fall to be decided though not 
actually decided. The learned Judge 
goes on tosay that a Judge’s decisions 
“also include what he does not state, since a deci-' 


-sion not to state is equally a decision.” 


Of course, if we assume that there isa 
decision whatever be its purpori—there is 
a decision: inthis sense, no doubt, a deci- 
sion not to state isadecision. But does 
it follow that mere non-stating and no 
more is necessarily a decision? A deci- 
sion is a decision, whatever may be ifs 
subject-matter or purport but is this self- 
evident proposition of any assistance in 
finding out whether in any particular case 
and onany particular point there was a 
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decision? { think not. The further obser- 
vation that ifa trial Judge 

“admits and discusses certain evidence, he has 
decided to admit it, even though neither party 
raised the question ofits admissibility,”. 
demands more detailed consideration. If 
the evidence is “admitted? after a con- 
sciousconclusion has been come to by the 
trial Judge on the question of its 
admissibility no doubt he has decided a 
point of law. Butifthe Judge by pur- 
inadvertence fails to prevent the introduc- 
tion of certain evidence by reason of 
his mind not being directed by himself 
or by one at the Bar to the question of 
its admissibility, can it be said that he 
has decided that question? In _ short, 
when he has given no thought to it can it 
be said thathe has decided it? In the 
case ofan ordinary man the only possible 
answer is there can he no decision of any 
point without any thinking about it. Isa 
Judge in a different position from the ordin- 
ary man in this respect ? Prima facie one 
would be inclined to say that there would be 
more and not less thinking before a Judge 
comes toa decision than an ordinary 
man. It is urged, however, that the 
duties imposedon a Judge trying a cri- 
minal case with the aid of a jury by ss. 297 
and 298, Criminal] Procedure Code, makes all 
the difference. It is no doubt his duty 
inter alia 

“to decide the admissibility of evidence”; and “also 
in his discretion, to prevent the production of inadmis- 
sible evidence, whether it is or is not objected to by 
the parties.” ‘ 

The argument based on this is thatif the 
Judge omits to do his duty, in this matter, 
such omission, even though it was really 
due to inadvertence, must be deemed to be 
a decision that whatever evidence was 
actually given at the trial was admissible 
inlaw. It is further argued that because 
it is the duty of the Judge to sum up the 
evidence he must be deemed to have 
decided that every particle of evidence 
which he mentioned in his charge to the 
jury is admissible inlaw. These arguments 
tind support in the further observation of 
Wallace, J., that the word “decision” 
includes non-directiona to the jury even in 
the summing up on facts. The reason 
given is that if this is not so, then, even, 
if the Judge entirely omits to sum up or if 
he refuses to decide the point specifically 
put up to him, the accused has no remedy. 
This reason presupposes that cl. 26, Letters 
Patent, was intended to provide a remedy 


in such cases; otherwise, the absence of a 


remedy for the accused would not be 
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relevant to the consideration of what is 
meant by the words “decision” and ‘‘decid- 
ed” found in that clause which alone defines 
and provides the remedy by way of an 
application for review based on a certificate 
by the Advocate General. 

A consideration of the relevant clauses of 
the Letters Patent shows that the only 
appeal, unrestricted in scope, allowed by 
the Letters Patent in criminal cases is the 
appeal referred to in the first sentence of 
cl. 41, 1. e. to His Majesty in Council, that 
the right of such appeal to the High Court 
18 negatived in express terms by cl. 23, and 
that the only remedy available in the High 
Court in cases of the present kind is only a 
limited right to have such points of law as 
are either reserved by the trial Judge, and 
or such points of law which have been 
decided by the trial Judge and certified by 
the Advocate-General, determined by the 
High Court by way of review, after which 
determination the High Court can alter. 
the sentence of the trial Judge, and pass 
such judgment and sentence as shall seem 
right. I have not been able to discover 
anything in the Letters Patent from which 
it can be inferred that any remedy wider 
in scope than the words in el. 26 would 
warrant was intended to be provided by it; 
in any case, it is clear that a right of appeal 
of the same amplitude as is given by s. 418, 
Criminal Procedure Code, was not intended 
to be given by cl. 25 Letters Patent. The 
assumption to the contrary underlies most 
of the reasoning in C. K. Narayana Ayyar 
v. Emperor (1) and most of the argements 
addressed to us by the Advocate for the 
prisoner. 

The language used in cl. 26, Letters 
Patent, is, in my opinion, clear and un- 


ambiguous, and it is not necessary even 


if it were permissible to seek any light. 
from the state of the law in England 
regarding the Attorney-Gereral’s right to 
grant writs of error in criminal cases, and 
to discover by way of analogy the seepe of 
the Advccate-General’s right to grant 


‘certificates under cl. 26, Letters Pbatent. 


It is enough to say that the Attorney- 
General's right to grant writs of error, 
though originally recognised as being 
entirely within his discretion and the writ 
of error was then final and accepted by the 
Court without question was after Paty’s 
case in 1705, made subject to the control 
of the Court both as regards the grant and 
the effect thereof, so far as misdemeanours 
were concerned, and that such writs of 
error, being confined to errors apparent on 
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the record which consisted only of the 
arraignment, the plea, the issue and the 
verdict, could not be granted in respect of 
evidence wrongly admitted or misdirec- 
tions in the charge to the jury. Proceed- 
ings by writ of error granted by the 
Attorney-General in England, and proceed- 
ings by way of review in certificate by the 
Advocate-General here, are so different 
from each other that no argument by 
analogy can be based on a comparison of 
the two. | 
The observations of Wallace, J. under the 
second head are to ths effect that the words 
“point of law” mean the same thing as the 
words “mattér of law” found in s. 418 
Criminal Procedure Code, 7, e., such 
mis-direction or non-direction as would 
permit an appeal under that sec- 
tion, and that therefore even a defect 
in summing up the evidence and indeed 
any infringement of the law laid down in 
s. 297, Criminal Procedure Code, would 
constitute a decisicn on a point of law, 
It may be there is not much difference 
between “point of law” and “matter 
of law,” though the latter seems to 
connote a wider category than the former, 
but the conclusion that wherever an ap- 
peal lies on a matter of law under 
5, 418, Criminal Procedure Code, there 
must have been a decision of a point of 
law is based really on the earlier observa- 
tions as to the meaning of the words 
“decision” and “decided.” Ifthese observa- 
tions are right, it would no doubt, follow 
that even a defect in summing up the 
evidence in the charge would be a deci- 
sion on a point of law, because it is the 
duty of the Judge to sum up the evidence 
properly and a failure to perform 
the duty is alleged. Whether the defect 
is material and amounts to misdirection 
is a point to be decided on the merits; 
for according to this view of what “decision” 
means, any defect or any alleged defect 
however slight in summing up the evidence 
is a decision on a point of law; and 
whether that decision is wrong i; to be 
determined only after a hearing on the 
‘merits. In dealing with the preliminary 
objection raised in this case we have 
only to determine whether there was a 
decision on a point of law, and not whe- 
ther, if there was a decision, it is wrong. 
We cannot question the certificate or its 
propriety on the ground that the decision 
was right or that there was no need for 
any direction on the point. If the inter- 
pretation given to the word ‘‘decision” by 
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Wallace, J. is correct, no distinction can 
be made between the two points covered 
by the certificate of the Advocate-General 
at the present stage without hearing the 
application for review fully on the merits. 
With the greatest respect, I find my- 
self unable to accept this interpretation 
of the word “decision” as correct, and [ 
am clearly of opinion that there was no 
decision by the trial Judge on any of 
the points mentioned in the Advocate- 
General’s certificate that the certificate is 
therefore misconceived, and that, in any case, 
we have no poweror authority to determine 
these points under cl. 26, Letters Patent, 
Whether there were decisions on these 
points is a matter of fact and not of 
law, and I am convinced, even apart 
from what was stated by my Lord the 
Chief Justice that there were, in fact, 
no decisions by him on these points. 
In matters of fact we have no fright, 
it seems to me to assume anything to 
have happened if we are convinced that 
it did not happen, in order to enable us 
to exercise a jurisdiction which other- 
wise we do not possess. This may ap- 
pear at first sight to be a narrow view 
of our jurisdiction under cl. 26, Letters 
Patent, but if the words used in it are 
themselves such as would justify only 
that view, we cannot and should not take 
a wider or more liberal view. Our duty 
is to act according to the law as it 
stands and not according to our notions 
as to what it should be; otherwise, we 
shall be making the law suit our opinions 
instead of making our opinions suit the’ 
law. 
If cl. 26, Letters Patent, had been in- 
tended to confer a right of appeal of the 
same scope as s. 418, Criminal Procedure 
Code, which, however, I seriously doubt, 
the intention would have been made 
clear by employing the words ‘“misdirec- 
tion” or “error: of law,” the legal signifi- 
cance of which was well known, instead 
of the words “decision” and “decided.” 
The intention of the clauses in the 
Letters Patent: which relate to appeal or 
review in criminal cases tried in the 
High Court is clear; there was to be no 


right of appeal to the High Oourt, but 
only to His Majesty in Council ; the 
High Court could, however, review the 


case for the purpose of determining such 
points of law as may be reserved. by the 
trial Judge or such points of law decid- 
ed by the trial Judge which are certified by 
the Advocate-General, Where there are ng 
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decisions on points of law by the trial 
Judge the obvious remedy is to apply to 
the trial Judge to reserve the points of 
law for the opinion of the High Court under 
the last sentence of cl. 25, Letters Patent, 
or under 8.434, Criminal Procedure Code; 
instead of availing himself of this obvious 
remedy, the prisoner chose to apply to the 
Advocate-General for a certificate and 
the Advocate-General chose to -grant a 
certificate in respect of points which had 
not been decided by the trial Judge. The 
argument, therefore that the prisoner is 
left without any remedy under cl. 26, 
Letters Patent, when there has been no 
decision by the trial Judge is thus with- 
out force: The prisoner had a remedy 
but he did not avail himself of it. 
Whether the remedy is still available to 
him is not for me to say. I am, however, 
convinced that the remedy which he seeks 
in this application is misconceived and 
does not exist. I .would, therefore, dismiss 
this application. 

A.-D. Application dismissed. 
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LAHORE HIGH COURT 
Letters Patent Appeal No. 51 of 1933 
January 17, 1935 
ADDISON AND DIN MOHAMMAD, JJ. 
Firm JAGAN NATH-CHARAN DAS— 
J UDGMENT- DEBTORS— APPELLANTS 


versus ; 
Fiem THAKAR DAS-KALIAN DAS— 
DeEOREE-HoLDERS— RESPONDENTS 

Civil Procedure Code (Act V of 1903), O. XXI, r.2 
—Question whether alleged adjustment extinguishes 
decree, whether question of fact: Held, in this 
case, that adjustment fell within O. XXI, r. 2. 

It is a question of fact to determine whether the 
alleged adjustment is intended to extinguish the 
decree, and if it does the adjustment will be com- 
plete, no matter whether the compromise that is 


‘made fo wipe out the decree is to be performed at 
some future date: 

Held, (reversing 150 Ind, Cas, 237), that the ad- 
justment fell within the purview of O. XXI, r. 2, 
Civil Procedure Code, even though it involved future 
payment. Thakur Das-Kalyan Das v, Jagan Nath- 
-Charan Das, 150 Ind, Cas 237, reversed, 


L. P. A. from an order of Dalip Singh, 
J. dated May 18, 1933, reported as 150 
Ind. Cas. 237, 

Messrs. Mehr Chand Mahajan and Ram 
Lal Anand, for the Appellants. 

Mr. Shamair Chand, for the Respondents. 

Din Mohammad, J.—The only question 
involved is whether the adjusiment alleged 
by the appellant falls within the purview of 
O. XXI, r.2, Civil Procedure Code, We 
„have read the record and are satisfied that 


PARAOHAND ù. MOBIDEBN (BOM.) 


tol 

it does. We have already discussed the 
legal aspect of the casein Letters Patent 
Appeal No 82 of 1934 and need not cover 


the same ground over again. In all cases 
it is a question of fact to determine whe- 


ther the ulleged adjustment was intended 


to extinguish the decree, and if it did, the 
adjustment will be complete, no matter 
‘whether the compromise that is made to 
wipe out the decree is to be performed at 
some future date. ; 

We accordingly accept this appeal with- 
out costs and direct the Executing Court 
to record a complete adjustment of the- 
decree on payment of Rs. 500. The amount, 
if not already deposited in Court, will be 
paia within one month from to-day. If 
this amountis not so paid the appeal shall 
stand dismissed with costs. 

D, Appeal accepted. 
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BOMBAY HIGH COURT 
Original Civil Jurisdiction Suit No. 827 of 
1930 
March 13, 1935 
TYABJI, J. 
TARACHAND GHANSHAMDAS AND 
OTHERS— PLAINTIFFS 
versus 
MOHIDEEN ABDUL GAFOOKR AND 
OTHERS —DEFENDANTS. 
Muhammadan Law— Song interest in father's 
property — Business by father—Sons when liable as 
partners—Nature of proof required—Partnership, 
Sons of a Muslim, governed by Muslim Law do 
not by birth acquire during the lifetime of the 
father any interest inthe property, belonging, prior 
to their birth, to the father ; and unless it is prov- 
ed thatthe father and sons have entered into a con- 


tract of partnership, the sons do not become part- 
ners, the partnership property remains exclusively 
that of the father and there is no object inor 


ground for suing the sons in regard to transactions 
for which the- father was responsible. In order that 
the sons may be held responsible in regard to trans- 
actions made by their father or on his behalf, if 
must be shown that they not merely acted as his 
agents for the time being, but that they acted as his 
partners, 


Mr. N. H. Bhagvati, for the Plaintiffs. 

Mr. V. V. Oak, for the Defendants. 

Tyabji, J.—In this suit defendant No. 2 
and his sons defendants Nos. 1 and 3 to 
7 are sued on the footing that the father 


-and the sons are members of a firm and 


are liable as partners for the transactions 
entered into by one or the other of them 
on behalf of the firm. On Mr. Bhagvati’s 
opening I pointed ont the difficulty of 
his being able to make out a case on 
this basis, and of the probability thatthe 
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suit was misconceived, being framed on 
the assumption that the father and sons 
stood in a position similar to that of 
members of a joint Hindu family. A 
‘Hindu may carry on business with pro- 
perty to which for the time he is entitled 
solely or as a co-parcener, If sons are 
born to him, the sons may by birth ac- 
quire an interest in the partnership pro- 
perty. The position then would be anomalous 
in that the partnership property would 
become subject to the rights of persons 
who are not partners and who have come 
into existence after the firm has com- 
menced to do business. The notion of the 
joint Hindu family firm has in consequence, 
arisen, so that all the co-parceners who 
become entitled to the property may to 
some extent be treated as members of 
the firm, or, if minors become entitled 
to the benefit of the partnership : Con- 
tract Act, s. 247. -But there is no similar 
cause by which the sons of a Muslim, 
governed by Muslim Law can in this way 
slide into the position of partners. They 
do not by birth acquire during the 
lifetime of the father any interest in the 
property, belonging, prior to their birth, 
to the father; and unlessit is proved that 
the father and sons have entered into a 
contract of partnership, the sons do not 
become partners, the partnership property 
remains exclusively that of the father 
and there is no object in or ground for 
suing the sons in regard to transactions 
for which the father was responsible. 

The present case seems to illustrate the 
misconception to which I have referred. 
“ Defendant No. 2 is the person who ac- 
cording to the plaintiffs’ case was really 
responsible for the transactions out of 
which the suit arises. He was the sub- 
agent of the Burma Oil Company. Trans- 
actions were entered into by the plaintifis 
with defendant No. 2 in regard to the 
sub-agency. Out of some of these trans- 
‘actions the suit arises, In order that 
defendants Nos. 3, 4 and 6may be held 
responsible in regard to transactions made 
by their father or on his behalf, it must 
be shown that they not merely acted as 
his agents for the time being, but that 
they acted as his partners. Considering 
the Muhammadan Law of inheritance and 
the general ways of living amongst the 
Mussalmans (unless they have adopted 
Hindu Law), it would be extremely dif- 
ficult to prove that the sons were partners 
of their father. ‘Thereupon the plaintifis 
pdmitted that they would not allege or 
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prove any deed or express agreement oj 
partnership and recognising the difficulty 
in proceeding against defendants Nos. 3, 
4 and 6 agreed to a dismissal of their 
suit against the said defendants and to 
pay an agreed sum of costs. The case 
then proceeded against defendant No. 2 
who was found liable on the ground that 
the agreement sued upon had been entered 
into on‘his behalf.) l 
D. Decree accordingly. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 823 of 1932 
December 5, 1934 
MITIER, J. 

HARISH CHANDRA AND ANOTHER— 

l APPELLANTS 
— versus 
SHEIKH KADIR AND O0OTABRE— 
DEFENDANTS—RESPON DENTS 

Occupancy rights—Non-transferable holding-~ 
Auction-sale in execution—Landlord treatingit as 
abandoned and granting settlement to others—Auction- 
purchaser's rights for khas possession. 

In execution of a mortgage decree, land in a 
non-transferable occupancy holding was sold, and the 
landlords of a portion of it treated the holding as 
abandoned and granted a settlement to others : 

Held, that the auction-purchaser was not entitled 
to khas possession of such land against the persons 
with whom the lands were settled or their tenants. 

O. A. from appellate decree of the 
Sub-Judge, rd Court, Mymensingh, 
dated November 30, 1931. 


Mr. Ramendra Chandra Roy, for the 
Appellants. 

Mr. Birendra Kumar De, for ths Res- 
pondents. 


Mr. Surajit Chandra Lahiri, for the 
Deputy Registrar. 
Judgment.—This appeal 
of the plaintiff and arises out of a suit 
for possession on declaration that the 
plaintif has a jote right in the lands in 
suit. The plaintiff's case is that he 
purchased the lands in suit which com- 
prise the holding of one Wahed Ali at 
an auction-sale in execution of a decree 
based on a mortgage, Thereafter, he 
took delivery of possession through Court 
and settled the lands with Adhidars, 
the said Adhidars having surrendered 
he took possession in khas but thereafter 
was dispossessed by the defendants. The 
defendants’ case is that the holding of 
Wahed Ali was a non-transferable occu- 
pancy holding. _On-the transfer of the 
entire holding atthe mortgage sale from 
the original tenant Wahed Ali, the 


is on behalf 
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Chowdhuris who are admittedly the land- 
lords to the extent of 12 annas 15 gandas 
share treated tke holding as abandoned, 
granted a settlement to them, and it is on 
the basis of this settlement that they are 
rightfully in possession of the land. 

The learned Subordinate Judge has 
found that the defendants are the tenants 
of the Chowdhuris although he has dis- 
believed the payment of selami by the 
defendants for the purposes of taking 
the settlement from the Chowdhuris. He 
has, however, believed the dakhilas which 
the Chowdhuris granted tothe defendants, 
It has also been found that onthe mort- 
gage sale the holding in the eye of the 
law was abandoned. Certainly the 
Chowdhuri defendants could resist the 
claim to possession cn tehalf of the 
plaintiff in respect of that share and 
inasmuch as the principal defendants 
claim a derivative titlefrom the Chowdhuris 
and as that title has been found in their 
favour the plaintiff can have no claim 
for khas possession against them. In 
my judgment, the learned Subordinate 
Judge is quite right in dismissing the 
plaintifi’s claim to possessicn jn respect 
of 12 annas 15 gandas share which the 
principal defendants have got as ter- 


ants under the Chowdhurt landlords. The 
result is that this appeal is dismissed 
with costs to defendant No.1. The 


Deputy Registrar’s costs having already 
been putin, theother appearing defen- 
dants: respondents having got their costs. 

D. Appeal dissmissed. 





BOMBAY HIGH COURT 
First Civil Appeal No. 112 of 1927 
= April), 1935 
Bratmont, O. J. AND RANGNEKAR, d. 
MUNICIPALITY or DHULIA — DEFENDANT 
— APPELLANT 
TETSUS 
NEW PRATAP SPINNING, WEAVING 
AND MANUFACTURING Co., Lrp.-- 
RESPONDENTS. 
Bombay Municipal Boroughs Act (XVIII of 1925}, 
r. 5—" Personal use’, meaning of. 
The expression, ‘personal use’ in r. 5, Bombay 
Municipal Boroughs Act, is equivalent to private 
use and a Corporation is entitled to exemptiou from 


Terminal Tax on goods imported by it for “personal 
use.” 


F.C. A. from ihe decision of the First 
Class Sub-Judge, Dhulia, in Special Regu- 
lar Civil Suit No. 51/ of 1927. 

Mr. K. N. Koyajee, for the Appellant. 

Mr. D. R. Patwardhan, for the Respond- 
ent, 
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Beaumont, C. J.—Thisis an appeal from 
a decision of the First Class Subordinate 
Judge of Dhulia, and it raises a very short 
point. The plaintiffs, who are a limited 
company, sued to rerover a sum of 
Rs. 0,187-15-0 as a refund of the amount 
charged upon them by the defendant 
Dhulia Municipality for terminal tax. 
The Judge held that the plaintiffs were 
not liable to tax, but as to a large part 
of the claim it was held that that was 
barred by limitation, and his order was that 
the plaintiffs do recover from the defend- 
ant Municipality Rs. 382-14-6, and from that 
decision there is this appeal. 

The terminal tax is leviable under the Bom- 
bay Municipal Boroughs Act (Bom. XVIII 
of 1925), and the rules applicable there- 
under. The question dependson the con- 
struction of 1,9. Rule 3 provides that, 
subject to the exemptions and the provisions 
thereinafter specified, a Terminal Tax 
shall be payable on all goods, imported 
within the municipal limits, of the descrip- 
tion mentioned in Col. |, Sch. A of the 
rules, and the first column in Sch. A 
includes ‘‘Building materials.” Then r. 5 
provides: 


“5. The following goods shall be exempt from the 
Terminal Tax, namely ; 


(a) All goods for bona fide personal use and not 
for sale, provided the quantity of such goods is 
reasonable, having regard tothe status and circum- 
stances of the owner thereof,” 

The goods which were imported within 
the limits of the defendant Municipality 
in this case were building materials which 
the plaintiffs required to use for the pur- 
poses of building their own mill and not 
for the purposes of sale, and therefore, 
they claimed to be entitled to the exemp- 
tion conceded by 1.9. The answer made 
by the Municipality is that the exemption 
in fact does not apply to a corporation 
because the goods cannot be applied bong 
fide for the personal use of the corpora- 
tion. Thetax is leviable on corporations 
as well as on natual persons, and if the 
tax is leviable on artificial as well ag 
natural persons, I think that we must 
construe the expression ‘‘personal use” ag 
equivalent to “private use’. Under the 
General Clauses Act a person includes a 
corporation. Jt seems tome clear that in 
r, 5 the distinction drawn is between goods 
which are imported for sale and goods 
which are imported for the use of the im- 
porter, and as in this case the goods 
imported admittedly did not exceed a 
reasonable quantity having regard to the 
status and circumstances of the company, 
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I think the company is entitled to the 
exemption, and the learned Judge’s decision 
is correct. The appeal must, therefore, be 
dismissed with costs. 

Rangnekar, J.—I agree. 


D. Appeal dismissed. 
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CALCUTTA HIGH COURT 
Oivil Rule No. 669 of 1935 
June 13, 1935 
HENDERSON AND MITTER, JJ. 
BIBHUTI BHUSAN KHAN-— CLAIMANT 
— PETITIONER 
Versus 

BIRENDRA NATH ROY, OFFICIAL 

RECEIVER—OrProsiTe PARTY 

Provincial Insolvency Act (V of 1920), s. 4—Ap- 
plication. for adjudication admitted— Appointment of 
interim Receiver—Proceedings under 8. 4, at Receivers 
instance before order of adjudication— Competency 
—Order to interim Receiver to enter upon property of 
third person—Whether within scope of 3.4. 

Before an order of adjudication is made, it is not 
necessary to inquire whether transfers made in 
favour of third persons are genuine or not, Con- 
sequently, wherean application for adjudication is 
made and interim Receiver appointed, it is not open 
to the Insolvency Court to inquire, before the order 
of adjudication is made, as to whether a transfer by 
the applicant is genuine or not. An application by 
the Receiver to start proceedings under s,4 before 
adjudication is misconceived. 

An order to an interim Receiver to enter upon the 
property of third person is clearly not one within the 
scope ol s. 4, 


C. R. from an order of the Additional 
e Judge, Howrab, dated May 27, 
1935. 

Messrs. Sarat Chandra Busak and Sarat 
Chandra Janah, for the Petitioner. 

Messrs. Sarat Chandra Bose, Sitaram 
Banerjee and Apurba Charan Mukherjeel 
for the Opposite Party. 

Henderson, J.—This a rule calling 
“upon an interim Receiver appointed by 

the Additional District Judge at Howrah 
in connection with certain Insolvency pro- 
ceedings to show cause why an order 
directing him to enter upon certain pro- 
perty and make an inventory should not 
be set aside. The relevant facts are these: 
Certain members of firm applied to be 
adjudicated insolvents. The petition was 
admitted and the opposite party was ap- 
pointed interim Receiver and directed to 
take possession of the property of the 
applicants. Accordingly he attempted to 
take possession of a Mill in the District 
of Balasore. This Mill had been purchased 
by the present petitioner on January 4, 
1934. He accordingly objected tothe action 
of the Receiver and the learned Judge 
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upheld his objection, About five months later 
on May 24, 1935,the Receiver applied 
to the Court with a prayer that “a case 
may be started under s. 4, Provincial 
Insolvency Act.” Next day he asked that 
an inventory might be made. Itappears 
that the contention of the Receiver is that 
the transfer to the petitioner was a mere 
sham transaction, the applicants for insol- 
vency being still the real owners, and he 
desired the Court to determine the matter. 
Ths Judge had already come 
to the conclusion that prima facie the con- 
veyance to the petitioner was a real one. 
He refused to alter his opinion on this 
point, but he held that the proceedings 
uncer 8.4 should be maintained and direct- 
ed the Receiver to enter on the property © 
and make an inventory. 

In support of. the rule Dr. Basak has 
contended that that order was passed with- 
out any legal justification and that the 
proceedings taken under s. 4, were pre- 
mature. On behalf of the Receiver Mr. 
Boss argued that it is opento a Court to 
take proceedings under s. 4, even before 
an order of adjudication ismade and that 


“the order of the Judge is one properly 


made under O. XXXIX, xr. 7, Civil Pro- 
cedure Code. There can be no question 
that if the view taken by the learned 
Judge is correct, the proper procedure 
would be an application for annulment 
under s. 59. Onthe other hand it would 
no doubt be open to the Court to deter- 
mine under s. 4, whether the Mill is still 
the property of the insolvents. But we 
are not at all clear how sucha question 
would be entered into before an order of 
adjudication is made. At any rate this 
much is clear : that such proceeding would 


. be entirely futile in the event of the pe- 


tition being dismissed, and yet under s. 4 
(2\ ihe decision in-such futile proceedings 
would be binding. In our opinion, the 
intention of the Legislature wasto enable 
the Court to determine all questions neces- 
sary for the proper settlement of claims 
of the various creditors of ‘the insolvent’s 
estate. Before an order of adjudication is 
made, ib is nob necessary to inquire whe- 
ther transfers made in favour of-third per- 
sons are genulneor not, 

Mr. Bose relied on two cases, viz. Laxmi 
Industrial Bank, Lid. v. Dinesh Chandra 
Roy ()and Wazir Singh v. Janki Das 
97 Ind. Oas. 174 (2). In the former the 

(1) 55 O 1953; 113 Ind, Cas. 105; A I R 1928 Oal. 


609: 32 O W N 427; IL T 40 Oal. 83, 
(2) 97 Ind, Oas. 174; A I R1928 Lah, 679, 


1935 
point at issue here was not even discussed. 
In the latter the point for decision was 
whether the alleged act of insolvency had 
been committed by one Wazir Singh and 
whether the property, in connection with 
which the alleged azt of insolvency was 
Said to have been committed was his pro- 
perty. Neither of these authorities throw 
any light on the present case and in our 
Opinion, the application of the Receiver 
to start proceedings under 5. 4, was mit- 
conceived. Then in the second place the 
Judge has not in fact determined any 
question under s.4: on the contrary he 
has come to conclusion that prima facie 
title is with the petitioner, and it does 
not appear that he is going to carry the 
Investigation any further. An order to an 
interim Receiver to enter upon the property 
of third person is clearly not one within 
the scope ofs. 4. 

With regard to Mr. Bose’s contention 
that the order was one properly passed 
under O. XXXIX, r.7, Civil Procedure 
Code, it is only necessary to say that 
there was no application before the learn- 
ed Judge, which would have given him 
jurisdiction to proceed under that rule. 
Thisrule must, therefore, be made absolute 
and the order of the District Judge direct- 
ing the interim Receiver to enter on the 
Mill and make an inventory must be set 
aside. The petitioner will get his costs 
from the Receiver, hearing fee one gold 
mohur, It is clearly desirable that the 
question, whether an adjudication order 
should be made þe determined without any 
further delay. 

Mitter, J.—I agree. 


N, Rule made absolute. 


OUDH CHIEF COURT 
Execution of Decree Appeal No. 55 of 1934 
September z, 1935 
SRIVASTAVA AND ZIA-UL-Hasan, JJ. 
Raja Syed SAJJAD HUSAIN—J vupamenr- 
DEBTOR — APPELLANT 
VETSUS 


K. B. ALI HASAN KHAN—Dkgorzs- 
HoOLDER— RESPONDENT. 

Civil Procedure Code (Act V of 190s), O. XXXIV, 
r. 6, O. IX, r. 13, ss. 47, 2, cl. (2) — Two 
mortgage decrees — Property scld in  execution— 
Money realised applied towards satisfaction of 
second mortgage — Balance towards part satisfaction 
of first mortgage—Validity— Application for personal 
decree for balance whether can be granted—Modification 
of order after three years—Propriety—Order discharg- 
qng second mortgage passed ex parte—Whether decree, 
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The judgment-debtor executed two mortgages. The 
mortgagees under both these mortgages assigned 
their mortgagee rights to the decree-holder who 
brought separate suits on the basisof each of the 
two mortgages, and on March 20, 1930, preliminary 
decrees for sale were passed in both the suits. Both 
the decrees were made final on November 8, 1930, 
The decree-holder made separate applications for 
execution of both the decrees and they were sent to 
the Collector for sale of the mortgaged property. ‘The 
sale was carried out and on August 12, 1932, the- 
Collector reported to the Civil Court that a sum of 
Rs. 4,173-9-3 had been realised. On August 23, 1932, 
the Subordinate Judge passed an order treating the 
decree passed on the second mortgage as fully satis- 
fied, and after appropriating the balance of the money 
realised by sale towards the decree based on the 
first mortgage, recorded that a balance of Rs, 1,504-7-8 
remained due in respect of the decree on the first 
mortgage. On March 25, 1933, the decree-holder 
made an application under O, XXXIV, r. 6, Civil 
Procedure Code, for a personal decree for the afore- 
mentioned balance which was opposed by the’ 
written statement filed by the judgment-debtor. ' 
In the meantime the Subordinate Judge who 
had passed the order dated August 23, 1932.. 
had been transferred. His successor who dealt 
with the application under O, XXXIV, r. 6, 
held that the money realised by saleshould be first - 
appropriated in payment of the decree passed on, the’ 
prior mortgage and the balance, if any, towards the 
second decree. Asthe order dated August 23, 1932 
had been passed in the absence of the judgment- 
debtor, the Subordinate Judge was of opinion thatit’ 
was open to him to correct theorder of his pre- 
decessor, He accordingly found that the decree on 
the first mortgage had been satisfied except fora 
small sum of Rs, 7-9-3, and passed a personal decree’ 
under O, XXXIV, r. 6, in respect of this amount. 
Asregardsthe decree onthe second mortgage, he 
held that the entire amount due under that decree re- 
mained unsatisfied : 

Held, that the effect of the order dated August 23, 
1932, was to discharge the decree passed on the basis. 
of the second mortgage as fully satisfied. And this 
discharge amounted to a decree under the provisions 
of s.47 read with s. 2, cl. (2) of the Code of Civil 
Procedure. 

Held, also that the fact of the order being passed ex 
parte or inthe absence of the parties did not in any. 
way detract from its being a decree. This being the 
position, the judgment-debtor had a right to appeal 
against the said decree. If he did not exercise his 
right of appeal, he could take steps to have the order 
set aside by a proper application for review. He 
might possibly also have applied under the provi- 
sions of O. IX, r. 13 of the Code of Civil Procedure 
to have the ex parte order set aside. The written 
statement could not be treated as an application 
under O. IX, r. 13, Civil Procedure Code. 

‘Held, further, that any modification or alteration of 
the order dated August 23, 1932, more than three 
years after the order was passed, far from furthering 
the ends of justice would work serious injustice to the 
interest of the decree-holder, and that on the basis 
of the order of August 23, 1932, decree-holder wag 
entitled to a personal decree for the balance. 


Ex. of D. A. against the order of the 
District Judge, Rae Bareli, dated May 11, 
1934. 

Mr. Zahur Ahmad, for the Appellant. 

Mr, M. Wasim, for the Respondent. 

Judgment.—The facts of this case are 
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that the judgment-debtor-apppellant exe- 
cùted two mortgages, one on November 
15, 1920, and the other on January 7, 1921. 
The mortgages under both these mortgages 
assigned their mortgagee rights to the 
decree-holder on March 5, 1921. The res- 
pondent who brought separate suits on the 
basis of each of the two mortgages, and on 
March 20, 1930, preliminary decrees for sale 
were passed in both the suits. Both the 
decrees were made final on November 8, 
1930. The decree-holder made separate 
applications for execution of both the 
decrees and they ‘were sent to the Collector 
under s. 68 for sale of the mortgaged pro- 
perty. The sale was carried out by the 
Collector, and on August 12, 1932, the 
Collector reported to the Civil Court that 
a sum of Rs. 4,173-9-3 had been realised. 
On August 23, 1932, the Subordinate Judge 
passed an order treating the decree passed 
on the second mortgage as fully satisfied, 
and after appropriating the balance of the 
money realised by sale towards the decree 
based on the first mortgage, recorded that 
a balance of Rs. 1,504-7-0 remained due in 
‘réspect of the decree on the first mortgage. 
On March 25, 1933, the decree-holder made 
an application under O. XXXIV, r. 6, for 
a personal decree for the aforementioned 
balance. It may be mentioned that in the 
meantime the Subordinate Judge who had 
passed the order dated August 23, 1932, 
had been transferred. His successor who 
dealt with the application under O. XXXIV, 
1, 6 was of opinion that’ the order made 
by his predecessor was incorrect. He held 
that the money realised by sale should be 
first appropriated in payment of the decree 
passed on the prior mortgage and the 
balance, if any, towards the second decree. 
As the order dated August 23, 1932, had 
been passed in the absence of the judg- 
ment-debtor, the Subordinate Judge was 
of opinion that it was open to him to correct 
the order of his predecessor. He according- 
Jy found that the decree on the first mort- 
gage had been satisfied except for a small 
sum of Rs. 7-9-3, and passed a personal 
decree under O. XXXIV, r. 6, in respect of 
this amount. As regards ihe decree on the 
second mortgage, he held thatthe entire 
amount due under that decree remained 
unsatisfied. The decree holder appealed to 
the learned District Judge of Rae Bareli 
who was of opinion that the Suboidinate 
Judge had no authority to set aside the 
order of his predecessor. Accordingly on 
the basis of the order dated August 23, 
1932, the learned District Judge gave the 
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decree-holder a personal. decree for. 
Rs. 2,669-7-3 against the judgment-debtor. 
The main question which arises for deter- 
mination in the appeal is as regards 
the nature of the order dated August 23, 
1932, and the powers of the Subordinate 
Judge toset it aside. The learned Counsel 
for the appellant in the first place tried to 
show that the sale had been made by the 
Collector in execution of the decree passed. 
on the second mortgage. We are satisfied 
that thisis not so. The decree-holder had 
made saparate applications for execution 


‘of both the decrees obtained by him and 


proceedings in execution were going on 
simultaneously in respect of both the 
decrees. We are, therefore, of opinion that 
the sale was made in execution of both the 
decrees. 

Next it was contended that the order 
dated August 23, 1932, had been passed in 
Chambers in the absence of the judgment- 
debtor, and that the Subordinate Judge 
was competent under s. 151 of the Code of 
Civil Procedure to set aside that order in 
the exercise of his inherent powers to make. 
such orders as may be necessary for the 
ends of justice. The effect of the order 
dated August 23, 1932, was to discharge 
the decree passed on the basis of the second 
mortgage as fully satisfied. We are clearly 
of opinion that this discharge amounted ‘to 
a decree under the provisions of s. 47 read 
with s. 2, cl. (2) cf the Code of ‘Civil 
As there is nothing to show 
that any notice had been sent to the judg: 
ment-debtor and the order does not make 
mention of the judgment-debtor or for the 
matter of that the decree-holder being 
present at the time when the order wes 
passed, we are prepared to agree with the 
appellant that the order was passed in the 
absence of the parties However the fact 
of the order being passed ex parte or in 
the absence of the parties, does not, in any 
way, detract from its being a decree. This 
being the position, the judgment-debtor 
had a right to appeal against the said 
decree. If he did not exercise his right of 
appeal, he could take steps to have the 
order set aside by a proper application foi 
review. He might pcssibly also have appli- 
ed under the provisions of O. IX, r. 19 oj 
the Code of Civil Procedure to have the ea 
parte crder cet aside, But he did not take 
any euch steps. All that he did was t 
oppcse the decree-hclder’s applicatior 
under O. XXXIV,r. 6, by means of a writ 
ten statement. It is impossible to trea 
this written-statement as an applicatio: 
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under O. IX, 1. 18, because it does not 
make any request for the setting aside of 
the ex parte decree and was never intend- 
ed as an application for that purpose. 

The question then remains whether the 
order of the Subordinate Judge can be up- 
held on the ground of its having been 
passed in the exercise of the inherent 
powers of the Court unders. 151 of the Code 
- of Civil Procedure. It has been pointed 
out by the learned Counsel for the decree- 
-holder that both the decrées for sale obtain- 
ed by him contained provisions to the effect 
that in case the sale proceeds are found 
insufficient, he would be at liberty to apply 
for a personal decree. It has further been 
pointed out that under the decision of the 
Full Bench of this Court in Ram Nath v. 
Nageshur Singh, 70. W. N. 774 (J) 
‘this provision in the decree constitutes 
an adjudication in his favour about his 
right to a personal decree and entitles 
“him to a personal decree in respect of 
the balance remaining unrealised under 
‘either of the two decrees. The argu- 
ment proceeded that the result of the 
“setting aside of the order dated August 
23, 1932, would be to deprive the decree- 
holder ‘of the right to make any application 
“for a personal decree in respect of the 
balance remaining due on the second decree 
“because of any application for that pur- 
pose being now barred by time. The con- 
‘tention is in our cpinion perfectly correct, 
‘We are, therefore, satisfied that any modi- 
fication or. alteration of the order dated 
August 23, 1932, more than three years 
“afier the order was passed far from fur- 
‘thering the ends of justice would work 
serious injustice to the interest of the 
—decree-holder. We can, therefore, see no 
sufficient ground to interfere with the order 
‘of the lower Appellate Court, 

' ‘The appeal, therefore, fails and is dismis- 
.sed with coste. 
© D Appeal dismissed. 


()70 W N 774; 128 Ind, Cas. 689: A I R 1930 
Oudh 378; Ind. Rul. (1930) Oudh 417, 
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Civil Reference No. 48 of 1935 
; April 27, 1935 
Ferrers, J.C. AND Davis, A. J.C. 
-PALAMADAL MUTHUSAMI ALYER 
GOPALA AIYER, In the maiter of. 
Bar Councils Act (XXXVIII of 1928), `s. 9— 
Rules by Sind Court — Application for enrol- 
. ment as Advocate must accompany with diploma or 
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certificate of degree—HEvidence Act (I. of 1872), s. 114 
ill. (g)—Best evidence should be produced—Practice— 
Evidence, 

An application for admission as Advocate , i$ re- 
quired to be accompanied by a diploma ora certifi- 
cate or other proof that the applicant has taken the 


degree. Certificate from the District Court that he 
has been allowed to practise there, is not suffici- 
ent. 


The ordinary rule of evidence is that every disput- 
ed fact must be proved by the best evidence, and the 
consequertial presumption is that the evidence which 
could be produced, and is not, would not be favour- 
able to the party who withholds it. 

Mr. Pahlajsing B. Advani, for the Bar 
Council. ; 

Ferrers, J. ©.—Mr. Gopala Aiyer has 
applied for enrolment as an Advocate of 
this Court. The only rule under which ha 
can apply isr. |, Ohap. 1 (?), of the rules 
framed by the Bar Council under the Bar 
Councils Act. That rule provides for the 
admission as Advocates of persons who 


have taken a degree of Bachelor of Laws. 


An application from such a person isre- 
quired to be accompanied by a diploma 
ora certificate or other proof that the ap- 
plicant has taken the degree. Mr. Gopala 
Aiyer's application was not accompanied 

by any such diploma and the Bar Council | 


has, therefore, not recommended his admis- 


sion to the roll of Advocates. 

At the request of Mr. Aiver this Court 
has taken the opinion of the Bar Oouncil 
into consideration under Chap. II, r. 11. 
It is admitted by Mr. Aiyar himself that 


he has not obtained the diploma for the: 


degree which he claims. He has not taken 
pains to discover whether his name is or 
is not included in the University Calendar 
amongst graduates. The only evidence 
which he is ab’e to produce is a certifi- 


cate from some District Court that he has 


been allowed to practise there. The ordi- 
nary rule of evidence is that every dis- 
puted fact must be proved by the best 
evidence, and the consequential presump- 
tion is that the evidence which could be 
produced, and is not, would not be favour- 
able to the party who withholds it. Ac- 
cording to Mr. Alyer’s own statement the 
fact appears to be that he has not yet 
taken his degree. He has himself informed 
that he will be able to get his degree in 
absentia, but he cannot do so until the 
next Convocation which will not be held 
until August, 


It appears, therefore, quite clear that 
Mr. Aiyer has not as yet complied with 
the requirements of tha rule or possessed 
himself of the necessary qualifications. 
This application must be dismissed. It will 


5708 


of course be open to Mr. Aiyer to apply 
again if and when he has made good the 
existing defect. Costs are not claimed and 
are, therefore, not awarded. 


. Dy Application dismissed, 





_ OUDH CHIEF COURT 
First Civil Appeal No. 61 of 1933 
September 10,1935 

KING, ©. J. AND Zta-uL- Hassan, J. 
DESRAJ SINGH—Dzrenpant—A PPELLANT 
: VETSUS 

Pandit BHUKANPAT TEWARI— 

PLAINTIFF AND OTHERS—DrEFENDANTS— 

RESPONDENTS 

Cross-objection—Appellant not interested in cross- 
objection—Question between co-respondent raised— 
Cross-objectton whether can be entertained—Civil 
Procedure Code (Act V of 1908), O, XLI,r. 22. 

A cross-objection which seeks to raise a question 
as between two respondents inter se and is a purely 
lateral attack in which the appellant is not concern- 
ed or interested, cannot be entertained. Official 
Trustee of Bengal v. Charles Joseph Smith (3), Husain 
Yar Beg v. Sahu Radha Krishna (4) and Lakshman 
Kushaba v. Bhikchand Raichand (5), relied on. 


F. C. A. against the order of the Subordi- 
nate Judge, Fyzabad, dated May 10, 1933. 

Messrs. M. Wasim and Naim Ullah, for 
the Appellant. | 

Messrs. M. B. Lal, S. C. Das and H.N. 
Misra, for the Respondents. 


Judgment.—In this appeal the appel- 
lant (who is defendant No. 9 in the suit) 
and respondent No. 1 (who is the plaintiff 
in the suit) have come to terms which 
are set forth in this application for com- 
promise. Defendant No. 9 is present in 
person. Plaintif-respondent No. 1 is re- 
"presented by Suraj Narain Ram Tiwari 
who is mukhtar-am of the plaintiff and 
is authorised to compromise the appeal. 
Rs, 175 have been paid in-the presence of 
the Court by the appellant to respondent 
No. 18 mukhtar. The cross-objection of 
respondent No. 1 is not mentioned in the 
compromise. It has not been pressed and 
must be taken to have merged in the 
compromise. The appellant is identifed 
by Mr. Naimullah and respondent No. 1’s 
general agent is identified by Mr. Makund 
Behari Lal, We accept the compromise 
and pass a decree in its terms. 

As regards the remaining respondenis, 
respondent No. 12 has filed a cross-objec- 
tion directed not against the appellant, 
but against respondent No. 1 who was the 
plaintiff in the suit. The cross-objection 
relates’ to the order directing the respond- 
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ent No. 12 to pay costs. Ilis contention 
is that as he succeeded he should not be 
required to pay any costs and the order 
of the Court below in respect of costs was 
passed by mistake. For the respondent 
No, 1 a preliminary objection has been 
taken that this cross-objection is not main- 
tainable. Reliance has been placed upon 
two rulings of this Court in Mohammad 
Muzaffar Ali Khan v. Bhagwati Prasad 
Singh, 80. L.J. 358 at p.373 (1). which 
was followed in Mirza Qara Muhammad 
Shaban v. Nawab Bazm Ara Begam 25 
O. O. 280 (2). It was held that the true rule 
to be followed was the rule laid down 
by the Patna High Court in Oficial 
Trustee of Bengal v. Charles Joseph Smith, 
oP, L. J. 328 (3), in which it was held 
that where one ofthe several defendants 
against whom a decree is passed has al- 
lowed the period for appealing to elapse, 
there seems to be no ground for suppos- 
ing that the rule (O. XLI, r. 22) intended 
to revive his right simply because a co- 
defendant has instituted an appeal against 
the plaintiff on entirely different grounds. 
Several other rulings have been cited in 
support of the same contention. Those 
more directly in point are Mirza Husain 
Yar Beg v. Sahu Radha Krishna A IR 
1935 All. 134 (4) Lakshman Kushaba v. 
Bhikchand Raichand A. I R 1930 Bom. 1 
(9) The Co-operative Hindustan Bank, Ltd. 
v. Surendra Nath De I.L. R. 59 Cal. 667 
6). 
ae the last mentioned case it was held 
that a cross-objection which seeks to raise - 
a question as between two respondents 
inter se and is purely lateral attack in 
which the appellant is not concerned or 
interested, cannot be entertained in view 
of the settled practice of the Calcutta 
High Court, both under the old and under 
the present Code. It appears to us that 
these rulings support the contention of the 
respondent No. 1. The so-called ‘‘cross- 
objection” is not in any way directed 
against the appellant but only against 
respondent No.1. Respondent No, 12 could 
have appealed against the decree in go 
far as it ordered him to pay costs. We 
think that in such circumstances we should 


(1) 80 L J 308 at p. 378; 66 Ind Cas. 612, 
(2) 25 O O 280; 70 Ind. Oas, 79; A I R1923 Oudh 
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(:}5 P L J 328; 56 Ind. Oas. 262, 

(4) A I R1935 All, 134; 155 Ind. Cas, 89; (1935) A 
L J 145; 7 RA 872. 

(5) AIR 1930 Bom. l; 122 Ind. Cas. 843; 3L Bom. 
L R 1179; Ind. Rul, (1930) Bom. 169, 

(6) 59 O 667; 138 Ind. Oas. €52; A I R 1932 Qal, 
524; 36 O W N 263; Ind, Rul. (1932) Cal, 528, 
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not entertain the cross-objection.” The 
cross-objection is, theretore, dismissed with 
costs in favour of respondent No. 1. The 
appealis not pressed as against the res- 
pondents other than respondent No. 1 with 
whom a compromise has been effected. We, 
therefore, dismiss the appeal as against 
the remaining respondents and direct that 
those who are represented in this Court 


by Counsel shall get half their costs of 
this appeal. 


D. Appeal dismissed. 


| nme an nnn eee etl 


_ MADRAS HIGH COURT 
Civil Miscellaneous Petition No. 2595 
of 1935 
August 9, 1935 
VARADACHARIAR AND BTODART, JJ. 
K. V. JAGANNATHA RAO— 
PETITIONER 
= Versus 
` Tas MAHARAJAH or PITTAPUR— 
RESPONDENT 
Recewer—Appointment of Receiver in execution 
—Application by judgment-debtor for directions to 
Recewer to pay him money for conducting appeal 
—Power of Court to give  directions—Dismissal 
of appeal from order appointing Receiver— 
Proper Court to give directions. 
~ Where a Receiver was appointed by the Govern- 
ment Agent and the High Court diemissed an 
appeal against the order appointing himand the 
judgment-debtor applied to the Agent praying 
that the Receiver might} be directed to pay him 
‘a certain sum of money for the purpose ofen- 
bling him to appeal to the Privy Council: 
Held, that it was the Agent who was 
proper authority to give directions 
‘ceiver and not the High Court. 
Held, further that a Receiver appointed in execu- 
tion is, quite as much a Receiver appointed in 
the suit, an officer of the Court and holds moneys 
collected by him subject to the orders of the 
Court and the Court had power to give direc- 
tions to him in respect ofthe disbursement of the 
money and in proper circumstances such directions 
may also befor the benefit of the judgment- 


debtor. Rajendra Narain Singh v. Sundara Bibi (1), 
referred to, 


the 
to the Re- 


Petition praying that inthe circumstan- 


.ces stated in the affidavit filed there- 
with the High Oourt will be pleased to 
issue an order directing payment tothe 
petitioner of Rs. 4,500 out of the collec- 
tions of the suit estate by the Receiver, 
for the expenses of the P.C. Appeal No. 
30 of 1932, preferred against the decree of 
the High Court in A.S. No. 409 of 1925, 
(0.5. No.4 of 192-0n the file of the 
Court of Government Agent, East Goda- 
veri, Cocanada) in O. M. P. No. 795 of 1931, 
on the file of the High Court—petition for 
leave to appeal to Privy Oouncil, 
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Mr. B.Sitarama Rao, for the Petitioner, 
The Advocate-General, for the Respond- 

ent. 

Judgment.—This is an application by 
ajudgment-debtor,in respect of whose 
property a Receiver has been appointed 
in execution, praying that the Receiver 
might be directed to pay the petitioner a 
certain sum of money for the purpose of 
enabling the petitioner to conduct his ap- 
peal to the Privy Council. The application 
has been made tothis Court because a 
similar application to the Government 
Agent at Oocanada was dismissed on 
February 15, 1935, on the ground that the 
learned Agent could not vary on order pas- 
sed by his predecessor on August 23, 
1932, and that the application should be 
made tothe High Court. Whatever diff- 
culties of procedure there may be, as to 
whetherthe present applicationis to ‘be 
regarded as an application to this${Court as 
the authority which continued the Re- 
ceiver or as one necessitated by the Agent's 
order dated February 15,1935, we think 
that in tbe interests of justice we may, 
while dismissing this petition, point out to 
the learned Agent that the proper course 
for him is to deal with the application on 
the merits, in the light of the circumstan- 
ces alleged inthe petition and that he is 
not precluded from doing so by the prior 
order of August 23,1932. Asthe Receiver 
was appointed by the Agent and the High 
Court merely dismissedan appeal against 
that order, it is the Agent who isthe pro- 
per authority to give directicns to the 
Receiver and not this Court. The prior 
order of Angust 23, 1932, did not dismiss 
the application after a consideration of 
the circumstances alleged, but on the as- 
sumption that on the appointment of a 
Receiver the proceeds realised by the Re- 
ceiver should be applied only in dis- 
charge of the decree. The learned Advo- 
vate-General maintains before us that that 
is the correct position. Weare unable to 
agree. A Receiver appointed in execution 
ig quite as much asa Receiver appointed 
in the suit, an offcer of the Court and holds 
moneys collected by him subject to the 
orders of the Court. It is not correct to 
view all moneys in his hands as neces- 
sarily appropriated fowards satisfaction of 
the decree. The Court hag got the power 
to give directions to himin respect of the 
disbursement ofthe moneys and in proper 
cireumstances such directions may also 
be forthe benefit of the judgment-debtor 
|See Rajendra Narain Singh v. Sundara 
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Bibi (1)j. With these remarks we must 
dismiss the present application and 
leave it to the petitioner to move the Govern- 
ment Agent inthe matter. As the grounds 
stated in the order of February 15, 1935, 
made it necessary for the petitioner to 
come to this Court, wè propose to make no 
order as to costs in this application. 

sy Application dismissed. 

(MALA 325; 87 Ind. Cas. 295; 410 L J 383; 
3 Pat. L R142; 27 Bom. LR 849; AIR 1925 P 0 
176; 23 J 634; 49M L J 244; 22 L W 284: L 


A L 
R-6A PO138; (1925 M W N 630; 52 IA 262; 20 
O W N 818 (P 0.) 
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“OUDH CHIEF COURT 
Second Execution of Decree Appeal 
ee No. 23 of 1934 
n; September 17, 1935 
z - KING, C. J. AND SMITE, J. 

: “Musammat BHAGWATI AND ANOTHER 

—J UDGMENT-DEBTORS—A PPSLLANTS 
` versus 
: RAGHUBAR DAYAL—DEcREE- HOLDER 
ae - . — RESPONDENT 


< Executton—Grant by taluqdar for maintenance, 


of land with heritable rights—Condition of non- 
transferability— Whether can be attached in execution 
—Civil Procedure Code (Act V of 1908), s. 60 (L),(n) 
—Transfer of Property Act (IV of 1882), s. 6 (dd)— 
ant, 
|. Where a grant is made by a taluqdar of herit- 
able rights for the purpose of maintenance, and 
@ condition is inserted that the grantee should have 
no power of transfer, then, the condition in restraint 
of alienation must be deemed to have been imposed 
mainly for the benefit of the grantor, the object being 
to make it clear that the grantee was to havea status 
inferior to the status of an under-proprietor, and that 
he would not be entitled to transfer the grant to any 
person whom the superior proprietor might consider 
objectionable. [p. 711, col. 1.) 
. The right to future maintenance, as contemplated 
by the legislature in s.60 (1) (n), Civil Procedure 
Code and s. 6 (dd), Transfer of Property Act, means a 
personal right for the maintenance or personal enjoy- 
ment of the grantee. The expression does not cover a 
grant of land having heritable interest. |p, 712, col 1.] 
[Case-law referred to. | 
` A judgment-debtor, in the absence of an objection 
by the talugdar, is competent to sell his interest 
which is heritable in the land granted by the talugdar 
to the grandfather of the judgment-debtor, for 
maintenance with a condition of non-transferability 
by a private sale, similarly under similar circum- 
stances, į. e., inthe absence of an objection from the 
taluqdar the same interest is liable to sale by means 
of.execution proceedings. The only person entitled to 
object against the saleis the talugdar, and if he does 
not object to the proposed sale, it would be wrong to 
hold that the interest of the judgment-debtor isnot 
liable to sale in execution ofa money decree against 
him, Mohan Devi v. Balmakund  Rastogi\6), Held 
overruled by Gaya Prasad v. Beni Madho (7). [p, 
712, col. 1 
| [Case-law referred to. | 
: O, A. against 


Ji an. order òf the 
Subordinate Judge, 


. Hardoi, . -dated 
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February 6, 1934, upholding that of the 
ae South Hardoi, dated August 4, 
1933. 
` Messrs. Raghubir Sahai and R. N. 
Shukla, for the Appellants. 

Mr. H. Husain, for the Respondent. 

Judgment.—This appeal arises out 
of an objection under s. 47 of the Code 
of Civil Procedure, made by the judgment- 
debtors against an attachment. 

The decree-holder obtained a decree for 
money against the assets of Shanker 
Bakhsh Singh in the hands of the appel- 


‘Jants as his legal representatives, and he 


applied in execution for attachment of 
the land which had been held by Shankar 
Bakhsh Singh. The judgment-debtors 
objected that Shankar Bakhsh Singh 
possessed only heritable but non-transfer- 
able rights in the property, and, therefore, 
the property was not liable to be attached 
and sold. It was also contended that, as 
the property was granted to the ancestor 
of Shankar Bakhsh Singh in lieu of main- 


tenance, the judgment-debtors’ right in 


the property should be regarded as “a 
right to future maintenance” which is 


‘exempted from attachment under s. 60 (1) 


(n) of the Code of Civil Procedure. Both 
the Courts below have held, in favour of 
the decree-holder, that the property was 
liable to attachment and sale in execution 
of the decree. 


The first point for consideration is whe- 


‘ther Shankar Bakhsh Singh could have 


made a voluntary transfer of the property 
during his own life-time. The property 
had been granted by the talugdar to the 
grandfather of Shankar Bakhsh Singh, 


-and the extent of the rights possessed by 


Shankar Bakhsh Singh in that property 


was declared under a decree of the 
Judicial Commissioner’s Court dated 
January 13, 1881. In that judgment it 


“was held that the property was granted 


not merely forthe life-time of Tilak Singh 


‘(the grandfather of Shankar Bakhsh Singh), 
‘and that it 


‘death, but it would descend to His sons 


was not resumable at his 
as a heritable non-transferatle tenure, 
the payment of a specified 
amount of rent. Briefly, therefore, Shankar 
Bakhsh Singh held under the decree 
heritable but non-transferable rights in 
the property. l 
Now the question is whether the con- 
dition in the decree, that Shankar Bakhsh 
Singh had no power of transfer, would 
operate to make a voluntary transfer void 
ab initio, or whether sucha transfer would 
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merely be voidable atthe option of the 
taluqdar. ~ 

"There is a long list of cases decided 
by the Court of the Judicial Commis- 
Bioner, and the Chief Court, in which it 
has been held that there is a clear dis- 
tinction between a statutory restriction 
against alienation, and a similar restric- 
tion imposed by contract or decree. In 
the former case a voluntary transfer would 
be void ab initio. In the latter case 
the restriction on the right of transfer 
must be deemed to be intended for the 
benefit of the talugdar and his heirs, and 
not forthe benefit of the decree-holder or 
grantee and his heirs. The result isthat 
the grantee, or decree-holder, can transfer 
the property voluntarily. The transfer 
is not void ab initio but is only voidable 
at the instance of the taluqdar or his 
heirs. If the latter consent to, or 
acquiesce in, the transfer, then it is not 
open to any one else to impugn the 
validity of the transfer. We may refer to 
the cases of Rampher Singh v. Ram 
Khelawan Singh, 2'0. C. 252 (1), Hirday 
Behari v. Prag Tiwari, 14 O. O. 144 (2), 
Wazir Mohammad v. Har Pershad, 15 O. ©. 
67 (3), Balbhaddar Singh v. Kusehar Das, 
50. W. N.487 (4), and Gaya Prasad 
y. Bent Madho BO. W. N. 795 (5). 

-- Both the Courts below have relied mainly 
upon the last mentioned ruling and we 
think that it certainly does support their 
view. 


_ For the appellants it has been argued 


that the cases cited do not relate to grants 
of land for the purpose of maintenance, 
and when a grant is made of heritable 
rights for the purpose of maintenance, and 
a condition is inserted that the grantee 
should have no power of transfer, then 
it should be held that the restriction 
against alienation was imposed not for 
the benefit of the grantor, but for the 
benefit of the heirs cf the grantee. We 
do not thing that any sound distinction 
can be made, as suggested, between 
the incidents ofa heritable non-transfer- 
able grant made for the purpose of main- 
tenance, and the incidents of a similar 
grant made for any other purpose. The 
condition in restraint of alienation must 
in every case, we think, be deemed to 
"(200 252, 

(2) 14 O O 145; 11 Ind. Cas. 527. 

(3)15 0067; 13 Ind Cas. 613. 

(4) 5 O W N 487; 110 Ind. Cas. 357; 12 RD 158; ATR 
1928 Oudh 344. 

(5)8 O WN 785; 134 Ind. Oas, 472; 15 R D 412; A 

R 1931 Oudh 352; Ind, Rul.(1931) Qudh 376. 
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have been imposed mainly for the benefit 
of the grantor, the object being to make 
it clear that the grantee was to have a 
status inferior to the status of an under- 
pioprietor, and that he would not be 
entitled to transfer the grant to any person 
whom the superior proprietor might con- 
sider objectionable. It appears to us that 
in all cases of heritable grante the grantor 


“might be deemed to intend some benefit 


to the grantee’s heirs, but in all the 
rulings cited, the restriction against the 
transfer of a heritable grant was deemed 
to have been inserted for the benefit of 
the grantor, and not for the benefit of the 
grantee’s heirs. The same principles 
and considerations seem applicable to 
grants made for the purpose of main- 
tenance, and there seem to be no valid 
reasons for treating such grants as 
exceptions to the general rule. When the 
grantor imposes a restriction against the 
transfer of a grant made for the 
purpose of maintenance it is likely that 
he is contemplating the protection of his 
own interests rather than the benefit to the 
grantee’s heirs. We consider that the same 
legal incidents should attach to the grant 
whether it was made for the purpose of 
maintenance or for any other purpose, 
On this view Shankar Bakhsh Singh could 
have transferred his interest inthe prop- 
erty voluntarily, and the transfer would 
have been valid unless the taluqdar chose 
to avoid it and elected to treat the 
transferee as a person holding without a 
title. All the authorities on the question 
whether the property could have been 
voluntarily transferred appear to us to be 
unanimous, but there is one case in the 
appellants’ favour onthe further question 
whether the property is attachable in 
execution of the decree. In the case of 
Mohan Dei v. Balmakund Rastogi 2 0. W. 
N. 737 (6), a single Judge held that 
although the condition against alienation 
may be held to be for the benefit of the 
superior proprietor, nevertheless it is the 
right, and indeed the duty, of the lessee 
to enforce the condition against an attempt 
to sell the property undera decree. The 
learned Judge concluded, therefore, that 
a heritable non-transferable lease could 
not be sold in execution of a money decree. 
This case has, however, been expressly 
overruled in the case of Gaya Prasad v. 
Beni Madho 8 O. W. No. 785 (5). In that 
case it was held that if a judgment- 


(6)2 O W N 737: 90 Ind. Oas. 256; 12 O L J 543: _ 
Al R 1925 Oudh 702; L R 7 A (0) 33, 
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debtor, in the absence of an objection by 
the talugdar, is competent to sell his 
interest in the land by a private sale, 
there is no reason why under similar 
circumstances the same interest should 
not be liable to sale by means of execu- 
tion proceedings. The only person entitled 
to object against the sale is the talugdar, 
and if he did not object to the proposed 
sale, it would be wrong to hold that the 
judgment-debtor is not liable to sale in 
execution of a money-decree against him, 
This isaclear authority in the respond- 
ent’s favour for holding that the property 
is not exempted from liability to attach- 
ment on the ground that it is held under 
a decree conferring heritable but non- 
‘transferable righte. 


It has also been argued that as Shankar 
Bakhsh Singh had no transferable right 
he should be held to have had merely a 
life estate, and his successors should not 
be deemed to be holding any assets 
inherited from him. We do not think 
there is any force in this contention. 
The grant was clearly heritable, and the 
appellants derived their interest in the 
property by inheritance from Shankar 
Bakhsh Singh. It appears to us, there- 
fore, that the property must be held to 
be the assets of the deceased in the 
hands of the heirs. The view that the 
successive holders of the grant should be 
held to have nothing more than a succession 
of life estates was considered and ex- 
pressly rejected in the case relied upon 
by the appellants themselves: Mohan Dei 
v. Balmakund Rastogi, 2 O. W. N. 787 at 
p. 741 (6). | 

It is further argued that the property 
is not liable to attachment under s. 60 (1) 
(n), Civil Procedure Code, as being “a 
right to future maintenance”. Reference 
is also made to the new cl. (dd) ofs. 6 
of the Transfer of Property Act, which 
lays down that “a right to future main- 
tenance,” in whatsoever manner arising, 
secured or determined, cannot be transfer- 
red. It appears to us that the right to 
future maintenance, as contemplated by 
the legislature in both these enactments, 
meant a personal right for the main- 
tenance or personal enjoyment of the 
grantee. This seems to be the view taken 
by the authorities cited before us, and 
we think that the expression would not 
cover a heritable interest in land such as 
was granted on the present case. In 
Madan Lal v, Lal Ambika Bakhsh, 24 O. 0, 
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No. 250 (7), it was hbeld thai. a heritable 
annulty granted under a wil} is not a 
right to future maintenance and is attach- 
able under s. 60 (1) (n) of the Code of 
Civil Procedure. The learned Judge 
observes :— 

“The right of maintenance contemplated by the 
section is the right of a particular individual to 
be maintained. It is a purely personal right. An 
annuity conferred by a will stands on a totally 
different footing. The case of a decree-holder is 


still stronger where the allowance is not personal 
but heritable.” 


On this view it is clear that in the 
present case, where the right is a herit- 
able right conferred under a decree, it 
would not be exempted from attachment 
under s. CO (a) (n) A similar view is 
taken by the Madras High Oourt in 
Vaidyanatha Sastrial v. Eggia Venkatarama 
Dikshitar, I. L. R. 30 Mad. 279 (8), 
where it was held that a hereditary grant 
of an allowance of paddy out of certain 
land was not “a right to future main- 
tenance” such as was exempted from 
atilachment under s, 266 of the Code of 
Civil Procedure as it then stood. For 
the appellants, on theother hand, reliance 
is placed upon the ruling of their Lord- 
ships of the Privy Council in Rajindra 
Narain Singh v. Sundara Bibi, I. L. R. 
47 All. 385 (9), but it appears to us 
that the ruling can be distinguished upon 
the facts. At the time when the attach- 
ment was made in that case the grantee 
had nothing more than. a life-interest 
during the life-time of the grantor. In 
our opinion this cannot be taken as an 
authority for the view that a heritable 
interest in land, when granted for the 
purpose of maintenance, is exempted from 
attachment under s. 60 (|) (n). No case 
has been shown io usin which a heritable 
interest in land which was granted for 
the purpose of maintenance has been held 
to be exempted from attachment under 
s. 60 (1) (n) of the Code of Civil Procedure. 
In our opinion, therefore, the Courts below 


have taken a correct view, and we dismiss 


the appeal with costs. 


D. Appeal dismissed. 
(7) 24 O O 250; 63 Ind, Cas. 851. 
(8) 30 M 279. 


(9) 47 A 385; 87 Ind. Cas, 295; 41 O L J383; 3 Pat. 
L R 142; 27 Bom. L R649; AIR 19295 P C178; 23 A 
L 3634;49M L J 244: 22L W 284; LR6 A PO 138; 
(1935) M W N 630; 52 I A 262; 300 W N 818 
(PO). . 
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MADRAS HIGH COURT 
Second Civil Appeal No. 363 of 1931 
March 19, 1935 
MADHAVAN NAIR, J, 
SUBRAMANIA PILLAI 
— PLAINTIFFE— APPALLANT 
Versus 
S. V. BAIRAVAPERUMAL PILLAI 
AND OTHERS—-DEFRNDANTS— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908}, 0. XXXII, r. 
7—Suit on behalf of minor—Reference to arbitration 
—Compromise—Sanction of Court whether necessary 
before compromise 1s accepted by arbitrators, 

Where a suit to which some minors were parties 
was referred to arbitration and the parties having 
entered into a compromise, the arbitrators gave an 
award in terms of the compromise and a decree was 
passed in accordance with the award : 

Held, that the decree could not be held to be 
invalid merely because, for the compromise which 
was entered into before the arbitrators, permission 
of the Court had not been obtained as required by 
O. XXXII, r. 7, Civil Procedure Code, before the 
arbitrators accepted the compromise. Chinnakesavalu 
v. Veeraswami (|), and Muthalakammal v. Narappa 
Reddiar (2), distinguished. 


S.C. A. against the decree of the District 
Court of Tinnevelly, dated November 1, 
1929, and passed in A. S. No. 21 of 1929, 
preferred against the decree of the Court 
of the District Munsif of Ambasamudram 
dated October 29, 1928, and passed in O. S. 
No. 388 of 1927. 

Mr. K.V. Ramachandra Ayyar, for the 
Appellant. 

Mr. K. V. Sesha Ayyangar, for the Res- 
pondent. 


Judgment.—The plaintiff is the appel- 
lant. The suit out of which this second 
appeal arises was instituted for a declara- 
tion that the decrees in O. S. Nos. 48 and 
349 of 1922, are not binding upon him and 
to bave them avoided. 

O. S. No. 42 of 1922 was filed by one 
Sivasankaram ` Pillai and his wife (the 
alleged adoptive father and mother of 
the plaintiff herein) against his brother's 
son Piraviperumal Pillai and another for 
a declaration that certain properties were 
their own, even though the patta was 
allowed to stand in the name of the Ist 
defendant therein. In the course of the 
suil both Sivasankaran Pillai and his 
wife died and the present plaintiff who 
claimed to be the apopted son came on 
record represented by his natural father 
as his next friend. In the same capacitv 
as a minor he filed O. S. No. 439 of 1922 
asking for relief with regard to certain 
rther properties. Both these suits were 
oeferred to the arbitration of three men. 
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The arbitrators did not have to take 
evidence to decide the sults for 
they were settled by a compromise. 


The compromise was signed by the plaint- 
iffs father as his next friend but after- 
wards he wanted to resile from the 
compromise. When notice was given to 
him, he did not appear. Finally the 
arbitrators accepted the compromise and 
passed an award in accordance with it. 
In the present suit the plaintiff seeks to 
set aside the decrees on the ground of 
gross negligence on the part of the 
guardian. As a matter of fact it has 
been found by both the lower Courts, that 
the guardian has not been negligent at 
all and the compromise cannot be said to 
be unfair to the plaintiff. The arguments 
here advanced have not been pressed 
against the findings of the lower Courts on 
these matters. 


The main argument of Mr. T. M. Krishna- 
sawmy Iyer on behalf of the appellant is that 
for the compromise which was entered into 
before the arbitrators permission of the Court 
had not been obtained and that, therefore, 
it is invalid having regard to the pro- 
visions of O. XXXIJ,r.7, Civil Procedure 
Code. At this stage I may point out that 
it was not argued in either of the lower 
Courts nor is there any issue on it that 
when the award came before the Cour 
the Court did not consider whether the 
award was beneficial to the minor or not 
under O. XXXII, r. 7, and.that order passed 
by the Court is, therefore, invalid. That 
argument was never advanced in either of 
the lower Courts. Here Mr. T. M. 
Krishnaswamy Ayyar has put that argu- 
ment also before me for consideration. I 
overruled it on the simple ground that 
the case before the lower Courts proceeded 
on the assumption that so far as the 
decretal orders of the Court were concern- 
ed there was no such objection the objec- 
tion being based on the ground as I have 
already pointed out that for the compro. 
mise accepted by the arbitrators, nosanction 
of the Court, had been obtained. Therefore, 
the only question for consideration in this 
Second Appeal is, whether the compromise 
entered into by the parties before the arbi- 
trators before it was accepted by them 
should receive the sanction of the Court 
to make their award valid in law. No 
authority directly bearing on the question 
has been brought to my notice. 


One decision in Chinnakesavalu v. Veera- 
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swami (1), was referred to by the learned 
Counsel for the appellant. But in that 
case’ the facts show that the arbitrators 
proceeded beyond the terms of the refer- 
ence made to them by the Court with regard 
to all the questions and the observations 
have to be accepted in thé light of those 
facts. Towards the later stage of the 
argument Mr. T. M. Krishnasawmy Iyer 
brought to my notice the decision in 
Muthalakkammal v. Narappa Reddiar (2), 
It was held in that case that O. XXXII, r.7 
of the First Schedule cf the Civil Procedure 
Code applies to execution proceedings. It 
is this order (O. XXXII, r.7) which says 
that before a decree is passed, the Court 
should consider whether the compromise is 
advantageous or beneficial to the minor. 
The decision in the case relates solely to the 
point whether that order applies to execution 
proceedings but emphasis is placed on the 
last paragraph of the judgment. In that 
case a compromise of a suit which was 
passed by the arbitrators was pleaded in 
defence to the execution of a decree and 
the question was whether satisfaction of 
the decree can be recorded or not. It was 
argued that O. XXXII, r. 7, would apply 
only to the determination of suits in Court 
and not with respect to awards passed by 
the arbitrators and O. XXXII, r. 7, applies 
to agreement or compromise with refer- 
enceto a sulit, 7. e. a pending suit. That 


argument was overruled by the learned- 


Judges. After overruling the argument in 
the last paragraph of the judgment the 
learned Judges refer to a submission made 
by the Counsel; ‘The learned Advocate 
for the appellant now applies to us for 
sanction of the adjustment. The respond- 
ent opposes this on the ground that the 
award and the decree on the award are 
collusive. The Subordinate Judge will not 
enquire into the question whether the 
adjustment is a proper adjustment and 
dispose of the matter according to law”. 
1 understand that the learned Judges 
meant to order in this paragraph was whe- 
ther the adjustment which was pleaded 
in defence was a proper adjustment or 
not, tbat isto say, whether it was passed 
by the Court after considering that it is 
advantageous or beneficial to the minor 
having regard tothe duty placed upon the 
Court under O. XXXII, r.7. .As I have 
eaid at the beginning that question is not 

(1) (5M LJ 755; 149 Ind, Cas, 778; A 1 R )933 
Mad, £62; 38 L W 927; 6 R M 658. 

(2) 56 M 439; 142 Ind. Cas. 622; A I R 1933 Mad. 
45¢- 37 LW 414; Ind. Rul, (1933) Mad. 231; 64M LJ 
437; (1933) M W N 189 (FB) 
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now before’ me; viz., whether the Court, 
when it accepted the compromise passed 
by the arbitrators’ award and made that 
award a decree of the Court in the two 
suits Nos. 48 and 349 considered whether it . 
was advantageous or beneficial to the minor 
or not. The Court can refuse to accept the 
award on the ground that in its opinion 
if is not advantageous or beneficial to the 
minor and this function of the Court will 
be discharged under O. XXXII, r.7. This 
is all what the learned Judges in the last 
paragraph of their judgment in Muthalak- 
kammal v, Narappa Reddiar (2) called upon 
the lower Court to do, i. e. to find out 
whether the adjustment of the decree is a 
proper adjustment having regard to the 
allegations made in the case. The present. 
question whether the compromise was passed 
by the arbitrators without getting the pre-. 
vious sanction of the Court has nothing to 
do with the enquiry suggested by the 
learned Judges in the last paragraph of 
the judgment, I, therefore, hold that the’ 
compromise in this case cannot be said to 
be bad because at the time when it was 
approved by the arbitrators no sanction of 
the Court had been obtained. JI have 
already accepted the findings of the lower 
Court‘on the merits of the case that there 
is nothing to show that the guardian was 
negligent or that the compromise was not 
advantageous or beneficial to the minor. 

In the result the Second Appeal is dis- 
missed with costs. 

A. Appeal dismissed. 
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OUDH CHIEF COURT 
First Rent Appeal No. 64 of 1933 
September 16, 1935. 
SRIVASTAVA AND Zra-uL-Hasan, JJ. 
Th. ZAMIN ALI KHAN AND OTAERS 
—PLAINTIBFS—APPELLANTS 
versus 


SANKATA PRASAD— DEFENDANT -~ 
— RESPONDENT ; 
Oudh Rent Act (XXII of 1686), ss, 19-A, 141— 
U. P. Assistance toTenants Act (VIII of 1932), s. 2 
— Remission of rent of thekedar—Covenant that 
in spite of calamities no remission would be claimed 
—Remission for 1337-1333 Fasli and 1339- 
1310 Fasli claimed—Oudh Rent Act (XXII of 1886), 
s. 19—Applicability to thekedars— Act (VIII of 
1932°;—Applicability —Held remission for 1337- 
1338 must be granted under Act (VIII of 1932), but 
no remission for 1339-1340 can be granted—: 
Oudh Rent Amendment Aci (IX of 19381)—Provisions 
reducing interest in s. 141, Oudh Rent Act—Hffect, if 
retrospective, l 
The provision relating to remission of rents con, 
tained in s, 19-A of the Qudh Rent Act does nop- 
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apply to thekedars and where there is a covenant 
between the thekedar and the landlord that inspite of 
calamities such as rain, locusts, ete., he would not 
‘claim remission, and the thekedar claims remission 
for the yeara 1339 and 1340 Fasli, the claim must 
Sail, But the claim would be upheld for the years 
.1337 and 1338 Fasli,in view of 3. 2 of U. P. Assis- 
tance of Tenants Act (VIII of 1932) which is applicable 
‘to thekedars as well, The right of the thekedar will 
‘not be affected by the covenant. Angnee v. Mohan 
Lal (1), and Angnee v. Mohan Lal (2), relied on. [p. 


716, cols. 1 & 2.1 

. The Oudh Rent Amendment Act (IX of 1934) 
‘which reduces the rate of interest in s. 14l of the 
:Oudh Rent Act from Re. 1 to 12 annas, has not been 
«given retrospective effect. [p. 717, col. 1] 

F.R. A. against -an order of the Honorary 
Assistant - Collector, First Olass, Sitapur, 
dated June 26, 1933. 

Mr. Muhammad Ayub, for the Appel- 
lants. 

Mr. H, D. Chandra, for the Respondent. 

Judgment.—-This is a plaintiffs’ appeal 
‘arising out of a suit for arrears of rent 
, against the defendant thekedar under s. 108, 
Ll. 2 of the Oudh Rent Act. 

: On December 17, 1928, Musammat Amir 
.Jahan Begam, the predecessor-in-title of 
the plaintiffs gave the defendant a theka 
of villages Saadatnagar and Shkekhapur for 
- 1336 to 1342 Fasli on an annual rent of 
Rs. 6,000, Musammat Amir Jahan Begam 
‘died on April 9, 1931, and as her heirs, her 
. husband, plaintiff No. land her sons and 
daughters, plaintiffs Nos. 2 to 7. The 
plaintiffs claimed asum of Rs. 7,245-14-1 
_as arrears of rent for 1337 to Kharif 1340 
_Fasli after giving the defendant a deduc- 
-tion for certain payments and remissions. 
. The defendant did rot admit the claim and 
claimed deductions for certain other pay- 
ments for which he was not given credit by 
‘the plaintifs. He also claimed some 
remissions in rent which had not been 
, allowed to him. Mr. Nazir Ahmad, the 
Honorary Assistant Collector of the First 
Class, who tried the suit, gave the plaintiffs 
_a decree for Rs. 4,273-11-6 together with half 
the costs and future interest from the date 
-of suit till realization at4 per cent. per 
annum, but dismissed the rest of the claim 
with half of the costs to ‘the defendant. 
The plaintifis have appealed, against this 
decree of the Assistant Collector and the 
. defendant has filed cross-objections, 
he learned Counsel for the appellant 
has confined his argument to three points. 
~The first cf these relates to the remission 
of rent. The plaintifs had claimed remis- 
sion for the years 1337 to 1340 Fasli. The 
lower Court.appears to have disallowed the 
claim for 1340 Fasli and has granted 
remission -amounting to Rs. 2,018-8-0 at the 
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rate of 2annas in the rupee for 1337 to 
1339 Fasli. It is contended for the appel- 
lants that the defendant had expressly 
covenanted in the qgabuliyat Ex. 1, dated 
December 17, 192g, to pay the rent reserved 
in the lease without claiming any remission 
on account of any calamity. The exact 
terms of the documents are as follows:— 

“I ghal] continue to pay the lease money -s s. e . ..—- 
without raising any objection as to earthly or 
heavenly calamities such as eating of crops by 
locusts, damage to crops by hailstones, frost, want of 
rains or floods, etc.” 

Reliance has been placed on the decision 
of one of usin Angnee v. Mohan Lal, 11 O. 
W. N. 763 (1) which was affirmed by the 


decision ofa Bench of this Court in Angnee 


v. Mohan Lal, 1935 O. W.N. 824 (2). It 
was held in this case that where a thekedar 
binds himself to pay the arrears of rent 
irrespective of anything which might 
happen in the shape of failure of crops for 
one reason or other, he is not entitled to any 
remission ‘of rent because the expression 
“tenant” as used in s. 19-A of the Oudh 
Rent Act which deals with the remission of 
rent does not include a thekedar. This 


decision is in our opinion conclusive against 


the defendant in regard to his claim for 
1339 and 1340 Fasli. But the case for 
1337 and 1338 Fasli stands on a different 
footing. Thelegislature in 1932 passed the 
United Provinces Assistance of Tenants 
Act (VIII of 1932) in order to assist tenants 
and thekedavs in respect of arrears of rent 
for these two years. Section 2of this Act 
provides that notwithstanding anything 
contained in the. the Oudh Rent 
Act, 1586, where a suit is brought in respect 
of arrears relating to the year 1337 or 1328 
Fasli, or to both these years, and where the 
Court after making such inquiry as it 
thinks fit is satisfied that the tenant or 
thekedar is unable to pay the full amount 
duein respect of either or both years and 
that this failure to pay is not deliberate, 
it may remit such arrears up to 25 per cent. 
of the amount due in respect of each year. 
It will be noticed ihat the Act has 
expressly been made applicable to thekedars 
and they have been declared eligible for 
the benefit of this remission in spite of 
anything coutained in the provisions of 
the Oudh Rent Act. It has, however, been 
argued that the defendant is not entitled to 
the benefit of this provision of Act VIII of 
1932 because the section does not purport 


(1) 11 O WN 768; 148 Ind. Cas. 1207; 6 R O 505; A 
IR 1934 Oudh 239: 18 R D 301. 

(2) (1935) O W N 824; 156 Ind, Oas.44; 7 RO 648; 
AT R1935 Oudh 433. 
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to override the terms of a contract between 
tbe parties. The argument proceeded that 
the terms of the gabuliyat Ex. 1 which 
have been quoted above should be deemed 
to prevent a thekedar from claiming remis- 
sion on any ground whatsoever. Weare 
of opinion that the word “etc.” used at 
the end of the sentence which we have 
reproduced must be interpreted ejusdem 
generis with the words which precede it. 
Thus interpreted the aforesaid provision 
was, in our opinion, intended only to prevent 
the thekedars from claiming remission on 
account of any calamities which affected 
the crops or the produce. It cannot. in our 
Opinion, be construed so as to includea 
case in which there was no diminution in 
the crops butthe tenants have suffered by 
reason of aslump im prices. We have no 
doubt that such a contingency was not 
in the contemplation of the parties when 
the gabuliyat Ex. 1 was executed, and the 
provisions in question do not cover sucha 
case. The provisions of s. 2 of Act VIII of 
1932 are quite general in their character 
and relief under the section is not based on 
the groundofany calamity affecting the 
produce of the land. It is a matter of 
common knowledge that the Act was 
passed in order to give relief to tenants 
against the abnormal slump in the prices 
which prevailed during the years 1337 and 
1338 Fasli. We are, therefore, of opinion 
‘that the right of the defendant to relief 
under this section is not affected by the 
provision in Ex, | referred to above. The 
Deputy Commissioner of Sitapur in his 
order, Ex. A-55, noted that the theka rent 
was very heavy and that the defendant 
thekedar was entitled to relief. The learned 
Assistant Collector also on an examination 
of the evidence of the tenants and other 
witnesses was satisfied that the defendant 
has substantiated his claim for remission 
under the provisions ofthis section. We 
are, therefore,of opinion that the order of 
‘the lower Court granting remission for 
1337 and 1338 Fasli must be upheld, The 
Act does not apply to the years 13839 and 
13840 Fasli. The ciaim for remission in 
respect of these years must, therefore, be 
governed by the provisions of the Oudh 
Rent Act. As it has been held in Angnee 
v. Mohan Lal, 110. W. N. 763 (1) and 
Angnee,v. Mohan Lal, 1935 O. W. N. 824 (2) 
that the provision relating to remission of 
rents contained in s.19-A of the Oudh Rent 
Act does not apply to thekedars and 
because of the covenant contained in the 
lease Ex,-1 which we have discussed above, 
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F claim in respect of these years must 
ail. 

It would be convenient at this place to 
decide also the question as regards the 
rate at which remission is to be allowed 
for 1337 and 1338 Fasli, which forms 
the subject of a  cross-objection by 
the defendant. As already stated the 
lower Court has allowed remission at 
the rate of two annas in the rupee. 
Section 2 of Act VIII of 1932 allows the 
Court discretion to grant remission up to 25 
per cent. of the amount due. It isin evidence 
and also borne out by the order of the 
Deputy Commissioner, Ex. A-55, that re- 
missions were allowed to tenants in the 
theka villages at the rate of 3annas per 
rupee. We think it would be reasonable 
under the circumstances to allow remission 
on tothe defendant also at the same rate, 
The rents for 1337 and 1338 Fasli amount- 
ed to Rs. 11,721. Remission on this 
amount atthe rate of 3 annasin the rupee 
amounts to Rs. 2,198-4-0. We would ac- 
cordingly allow this amount instead of 
Rs. 2,018-0-0 which was allowed by the 
lower Court for the years i337 10 1339 
Fasli. 

The second point urged by the appellants 
relates to four items of Rs, 30, Rs. 45, Rs. 200, 
and Rs. 100. The lower Court has held 
the payment of these sums by the defend- 
ant proved. The defendant has gone into 
the witness-box and stated on oath that 
the sums in question were paid by him. 
His statement is corroborated by Exs. A-36, 
A-37, A-39 and A-40 which are letters sent 
by oron behalf of the plaintiffs request- 
ing for payment of the said sums. The. 
plaintiffs have not given any evidence in 
rebuttal. They have not produced even 
the persons who took the letters Exs. A-36, 
A-37, A-39 and A-46 to the defendant and 
to whom the payments are alleged to have 
been made. We can, therefore, see no 
reason to disagree with the finding of the 
lower Court on this point. 

The last point urged in the appeal is 
about the reduction of the defendant's 
rent by a sum of Rs. 77-4-0 every year. 
The defendant’s case was that atthe time 
when the lease was executed he was as- 
sured by Abbas Ali Khan, the father-in- 
law and manager of Musammat Amir 
Jahan Begam,that there were two tenants, 
one Jeorakhan in Saadatnagar paying rent 
of Rs.5L per annum and one Ram Lalin 
Shekhapur paying rent of Rs. 6-4-0 per 
annum and that he subsequently found 
that these tenants had no existence. He, 


i 


therefore, claimed a reduction in the rent 
to the extent of the alleged rentof these 
two tenants. The lower Court has accept- 
ed this plea and held the defendant en- 
titled to a deduction of Rs. 330-2-6 in the 
rent for 1337 to Kharif 1340 Fasli. It 
seems to have been influenced mainly by 
a document Ex. A-54 purporting to bea 
copy of the private khata of Abbas Alt 
Khan. We have examined this document 
and are far from being satisfied that it 
bears out the defendant's case. There is 
no mention of any Jeorakhan witha rent 
of Rs. 51 inthis document. One Ram Lal 
is mentioned asatenant of Shekhapur at 
a rent of Rs. 26-4-6. We have not been 
referredto any evidence to show that. Ram 
Lal had no existence. As regards Jeo- 
rakhan, the evidence of the Patwari shows 
that the land in his occupation had been 
leased to Hulas at a rent of Rs. 98 per 
year. It may be noted that the name of 
‘Hulas is entered in Hx. A-54 with a rent 
of Bs. 98-1-3. We are, therefore, of opin- 
ion that the alleged loss on account of 
the non-existence of any tenants has not 
been made out. The defendant also de- 
posed that Abbas Ali Khan had agreed 
to reduce the rent to the extent of the 
alleged deficiency. The terms of the lease 
having been reduced to writing, no oral 
evidence as regards any subsequent agree- 
ment to vary its terms can be admissible. 
We are, therefore, of opinion, that the 
lower Court was wrong in allowing the 
defendant a deduction of Rs. 33(-2-6, and 
the appeal must succeed on this point. 

Turning now to the cross-objections, the 
first point urged by the respondent was 
as regards the remission for 1340 Fasli 
and as regards the rate of remission al- 
lowed by the lower Court. We have al- 
ready dealt with this matter in dealing 
with the first point urged by the appel- 
lants, 

Next it was urged that the lower Court 
was wrong in allowing interest abi per cent. 
per mensem and thatit had not calculated 
the interest correctly. As regards the rate 
of interest, reliance was placed on the 
Oudh Rent Amendment Act (IX of 1934) 
which reduces ihe rate ofinterest ins. 141, 
of the Oudh Rent Act from Re. 1 to 12 
annas. This amendment has not been 
given retrospective effect and does not 
apply to the present case. As regards the 
method of caleulation, it is not disputed 
that the lower Court has not taken into 
consideration the payments made or re- 
‘missions allowed to the defendant, We 
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accordingly order that interest will be 
worked out by the office and it will be 
calculated on the balance remaining pay- 
able after giving creditfor each payment 
and remission either admitted or proved. 

The third objection relates tothree sums 
of money alleged to have been paid by 
the defendant which the lower Court has 
held not proved. These are Rs. 122, Rs. 183 
and Rs. 200. The defendant has failed to 
give any evidence in support of these pay- 
menis except his uncorroborated statement. 
It was admitted by him in cross-examination 
that he maintained regular accounts. The 
least that should have been expected of 
him was to produce the said accounts in 
support of his statement, As he has failed 
to doso, we can see no sufficient ground 
to disagreé with the finding of the lower 
Court. 


The next ground relates to some 


payments alleged to have been made as 


subscriptions to the British Indian Asso- 
ciation and some dispensary. The lease 
does not make any provision for such 
payments, and the defendant has entirely 
failed to show that he was under any 
obligation in law to pay these subscrip- 
tions. The evidence as regards the fact af 
payment also appears to be quite meagre. 
No grounds have, in our opinion, been 
made out to justify our interference with 
the lower Court's finding in respect of these 
items, | 

Lastly it is contended that certain trees 
were cut by the plaintiffs during the years 
insuit. The defendant claimed compen- 
sation on this account. Ths lower Court 
has disallowed the claim on the ground 
that the trees were cut with the defend- 
ant’s consent. Evenso there is nothing to 
show that the defendant agreed to forego 
compensation to which he was obviously 
entitled for having been deprived of the 
produce of these trees which were admit- 
tedly included in the lease. We are, 
therefore, of opinion, that the defendant 
should be allowed reasonable compen- 
sation in respect of the produce of 
these trees. He estimated the produca 
of the trees cut in Saadatnagar at Rs. 10 
per year and of the trees cut inShekha- 
pur ab Rs. 10or Rs. 19 yearly. We are, 
therefore, of opinion, that he should be 
allowed Rs. 20 per annum on account of 
the loss of the produce of the trees. It 
appears from his evidence that the trees 
in Saadatnagar were cut in 1337 Fasli 
and the trees in Shekhapurin 1338 Fash. 
We would, therefore, allow the defendant 
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Rs. 30 on ‘account of compensation for ths 
treesin Saadatnagar for three years and 
` Rs. 20 compensation for the trees in Shekha- 
pur for 1339 and 1340 Fasli. 

The result, therefore, is that we allow 
the appeal as well as the cross-objec- 
tions in part and modify the decree of the 
lower Court in accordance with our find- 
ings given above. As the victory has been 
a divided one, the parties shall bear their 
respective costs in this Court. 


D. Appeal allowed. 
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LAHORE HIGH COURT 
Full Bench 
Civil Reference No. 40 of 1934 
July 22, 1935 
ADDISON, Ac. O. J., DALIP SINGH AND 
: Din MoHaMMAD, Jd. 

MADAN MOHAN LAL—AssEssEE— 

APPELLANT 


VDETSUS 
COMMISSIONER or INCOME-TAX, 
PUNJAB — RESPONDENT 

--Ineome Tax Act (XI of 1922),s. 34—“Lscape'’— 
Wide meaning — Income included in return but left 
unassessed, or if, assessed, assessment cancelled by 
appellate authority — Whether “escapes” assessment— 
Commissioner, whether can ask High Court's advice 
asto legality of any proceedings he intends to take 
—S. 31, construction—Applicability of rule that fiscal 
statute to be construed in favour of subject—Interpre- 
tation of statutes — Ordinary meaning should not be 
ignored— Overlapping of powers— Doubt — Construc- 
tion. 
Per Full Bench (Dalip Singh, J., contra).—The 
word “escape” has a wide meaning and the words “for 
any reason” in the beginning of s. 34, Income Tax Act, 
appear to widen the interpretation of the word'escape’. 
Therefore if an item of income is included in the re- 
turn submitted by an assessee during a tax year but 
is left unassessed by the Income-tax Officer or if 
assessed inthe first instance, the assessment is can- 
celled by any appellate or revisional authority, it 
escapes assessment within the meaning of s. 34, 
Income Tax Act, and the assessee can be legally 
served with a notice within one year of the end of 
that year. Kishen Kishore v. Commisstoner of Income 
Taz (1), overruled, [p. 723, col. 1.] 

Per Dalip Singh, J.—The word “escape” is not 
tobe given its widest meaning. In this case the 
income cannot be said to have “escaped assessment”, 
The words ‘for any reason” cannot throw any light 
on the meaning of the word “escape”, “Assessment” 
means “the course of assessment.” The course of 
assessment involves both the calculation of the income 
and the charging of the income. In order to “escape 
assessment” an income must avoid both calculation and 
charging. Inthe case where a deduction has been 
wrongly allowed, the income has possibly escaped 
being charged but has not escaped calculation, It 
is true that the arithmetical result is thesame, but 
that is not the same thing as holding that the calcula- 
tion never took place. There is no distinction arising 
between a mistake of fact and a mistake of law on 
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the part of the Income-tax Officer on the words of the 
Statute. Amir Singh-Sher Singh v. Commissioner of 
en Tax, Punjab (103, dissented from, [p. 728, 
col. 1.] 

There is no section which empowersthe Com- 
missioner to ask the advice of the High Court 
as to the legality of any proceedings that he 
intends to take. It would not be proper forthe 
High Court to express any opinion on the point be- 
cause the point may never arise as the ussessee may 
not ask fcrareference on the point and, secondly, 
because any decision or advice given by the Court 
cn a question not directly arising befcreit cannot 
bind the Bench that subsequently hears the reference, 
if any, upon this question when it really does arise. 
[p. 725, col. 1.) 

While it is possible that there might be an over- 
lapping of powers conferred on different persons, 
in a Statute, yet where the matter admits of doubt 
at least, the construction against overlapping of 
powers should be adopted ordinarily. [p. 728, col.2.]. 

Per Din Mohammad, J.— Section 34, Income Tax Act 
is a mere machinery section and not a charging section 
and consequently the canonof the interpretation of 
statutes that a fiscal enactment should be con- 
strued strictly and in favour of the subject, will 
not apply. [p. 721, col. 2] 

If a plain word carries a plain sense in the Eng- 
lish language however strict thelaw may interpret 
it, it will not ignore the ordinary meaning which it 
carries, [ibid ] j 


O. Ref. by the Commissioner of Income- 
tax, Punjab, N. W. F. and Delhi Provinces, 
Lahore, dated December 11, 1934. i 

Mr. M. C. Mahajan, forthe Petitioner. 

Messrs. J. N. Aggarwal and Sarv Mite 
Sikri, for the Opposite Party. i 

Din Mohammad, J.—The question 
referred by the Commissioner under s. 66 
(2) is as follows: ee fee 

“(1) Whether assessment was validly 
made under s. 34 of the Act upon income 
after the preceding events, namely: (1) 
The assesses included the said income in 
return under s. 22 (2). (2) The Income-tax 
Officer making assessment upon the Hindu 
undivided family, of which Lala Madan 
Mohan Lalis the karta, held the said in- 
come to be income of that family, and 
included it in assessment thereon. (3) 


‘The Income-tax Officer making assessment 


upon the present assessee thereupon did 
not include the said income in his assess- 
ment under s. 23 (3), (4) The Hindu undivid- 
ed family succeeded in appeal against the 
inclusion of the said income in their assess- 


ment." ; | 
Under s. 66 (1) he has referred the follow- 
ing question : 
“If the answer to the first question be in the 
negative, will there be any limitation of time (other 
than general reasonableness) upon an order to be 
duly made under s. 33 of the Act in review of the 
initial assessment under s. 23 (3) sendadding the 
said income thereto.” | , tS 
The principal question with which we 


1935 


are really concerned is the one under 
8. 66 (2). The answer to this question 
-depends onthe interpretation that can be 
put on the words “escaped assessment” as 
used ins. 34, Income Tax Ack. Section 34, 
reads as follows: 

“I£ for any reason income, profits or gains charge- 
able to income-tax has escaped assesament in any 
year or has been agsessed at too lowa rate, the 
Income-tax Officer may, at any time, within one year 
of the end of that year, serve on the person liable 
to pay tax on such income, profits or gains * * * 
a notice containing all or any of the E aa 
which may beincluded in a notice under sub-s. 
of s. 22 and may proceed tc assess or reassess Ae 
income, profits or gains and the provisions of this 
Act shall, so far as may be, apply accordingly as 
if the notice were a notice issued under that sub- 
section : Provided that thetax shall be charged at 
the rate at which it would have been charged, 


had the income, profits or gains not escaped 
assessment or full assessment as the case may 
ba 19 


The assessee contends that this section 
can be invoked only if income is omitted 
to be duly returned and not if income 
having been duly returned is left out 
either intentionally or unintentionally by 
the Income-tax Officer concerned. The Com- 
missioner, on the other hand, maintains that 
the section is wide enough to cover every 
case of non-assessment. On behalf of the 
appellant reliance is mainly placed on the 
following authorities: Kishen Kishore v. 
Cammissioner of Income-tax (©, Commis- 
stoner of Income-tax, Burma v. U Lu 
Nyo (2), In re Burn & Co. (8) and Rajendra 
Nath v. Commissioner of Income-tax, 
Bengal (4). 

In Kishen Kishore v. Commissioner of In- 
come-tax (1), the Income-tax Officer assess- 
ed K to income-tix as the head of an un: 
divided Hindu family, consisting of him- 
self and his son, on the income of the 
famuy during the year previous to the tax 
year. On review, the. Commissioner set 
aside the assessment and directed the 
Income-tax Officer to assess K as an indivi- 
dual; whereupon the Income-tax Officer 
served upon K a notice under s. 22 (2) 
read with s. 34, Income Tax Act, calling 
upon him to submit a declaration of his 
total income from all sources for the pre- 
vious year for the purpose of re-assesse 


_ (1) 14 L 255; 141 Ind. Cas. 415; A I R 1933 Lah. 284; 
34P LR 560. 

(2)12 R 118; 146 Ind. Cas. 300; A IR 1933 Rang 
350; 6 R Rang. 88 (F B). 

(3) 610 132; ea Cas, 401; A IR 1931 Cal. 515; 
6 È O 853; 380 W 201, 

(4) G1 O 285; 147 ind. Cas. 663; A IR 1934 P C30; 
611A 10;6RP G68: 11 0 W N 226; 66 M LJ 12); 
(1934) M W N 175; 59L W 266; 36 Bom. LR 267; 38 
OWN 319; 59 OL J 331 (P O). 
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ing him forthe tax year. It was contend- 
edon behalf of the assessee that as his 
income could not be said to have escaped 
assessment, s, 34 did not apply, Jai Lal, J., 
who delivered the judgment, in which 
Monroe, J., concurred, remarked that it was 
clear from the facts of the case that when 
the assessment was originally made for 
the first time on the assessee as the head 
of the undivided Hindu family, no part of 
the income wag alleged to have been con- 
cealed by him and that the income 
which was sought to be assessed was, therc- 
fore, disclosed and was known tothe 
Income-tax Authorities. In these circum- 
stances, it was held that ths income could 
not be said to have escaped during the 
previous year, the expression “escaped” 
connoting failure by the Taxing Authority 
to tax the income owing to accidental or 
deliberate omission by the assessee to 
declare it or to some similar circumstance 
and not including cases where the income 
was known or disclosed to the Income-tax 
Authority and had been the subject of 
assessment which had, however, been’set 
aside later. No case law has however been 
discussed by the learned Judges in arriv- 
ing at this conclusion. 

In Commissioner of Income-tax, Burma v. 
U Lu Nyo (2), the assessee was engaged i in 
tobacco business during the accounting 


period and produced before the Income-tax 


Officer for the purpose of assessment 
certain accounts which were rejected. The 
Income-tax Officer assessed the income 
derived from the tobacco business under 


s. 23 (3). In the following year, another 
Income-tax Officer on going further into 
matter was dissatisfied with the pre- 


vious assessment and took action under 
s. 3t, Income Tax Act, treating the income 
as having escaped assessment before. He 
found inter alia that his predecessor was 
wrong in thinking that the profit for his 
tobacco business was only Rs, 30 a maund 
and held that it should be calculated at 
Rs.60 a maund. On these facts, the 
learned Judges of the Rangoon High 
Court held that the Income-tax Officer had 
no jurisdistion to revise the assessment 
forthe previous year which was complet- 
ed and had become final. It will be 
obvious that this authority is clearly 
distinguishable, as the facts before us are 
quite different. In that case, no income 
had been found to have been either 
omitted from the original return or to 
have been deliberately exempted from 
assessment by the Income-tax Office, 
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What the Income-tax Officer did was to 
correct the estimate at which the profit 
had been previously assessed, and that 
was obviously unauthorised. 

In Inve Burn & Co. (3), the learned 
Judges did not express any definite 
opinion on the point at issue and decided 
the case on a different point. The main 
question tefore them was whether a certain 
notice was within time or nob, and as the 
learned Judges found that they could dis: 
pose of this question without definitely 
deciding as to when the income could be 
said to have escaped, they avoided a 
definite expression of opinion on that 
matter. This is clear from p. 139* of the 
Report. It may also be remarked that 
had the learned Judges been satisfied as 
to the meaning of the term “escaped,” as 
contended by the assessee’s Counsel, it 
would not have been necessary to touch 
the other point at all. 

The most important judgment 10 be 
considered in this connection, however 18 
Rajendra Nath v. Commissioner of Income- 
tax, Bengal (4). It 1810 a way connected 
with In re Burn & Co. (3), as the appeal 
before their Lordships of the Privy Council 
had arisen from certain proceedings which 
had been referred to in that judgment. 
It was contended before their Lordships of 
the Privy Council that an assessment once 
begun, if not completed within the year, 
could not be made unless it was done 
under s. 34, Income Tax Act, as, in those 
circumstances, the income could be said 
to have escaped assessment. The main 
question therefore, before their Lordships 
of the Privy Council, as rem arked by Lord 
Macmillan at p. 286* of the Report was 
whether it was competent to make the 
assessment in question on the firm after 
the expiry on March 31, 1928, of the year 
in respect of which the assessment was 
made. The position taken before their 
Lordships of the Privy Council was evi- 
dently untenable and their Lordships in 
this connection remarked as follows at 
pp. 290-291* of the Report: — A 

“The appellants, however, submit thatthis is a 
case of income escaping assessment within the 
meaning of s. 34. Assessment they argued, isa 
definite act, indeed the most critical act in the 
process of taxation. If an assessment 1s not made 
on income within the tax year, then that income, 
they submit, has escaped assessment within that 


ear, and can be subsequently assessed only under 
5 34 with its time limitation. This involves 
reading the expression ‘has escaped assessment’ as 
equivalent to ‘has not been assessed.’ Their Lord- 
ships cannot assent to this reading. It gives too 
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narrow a meaning to the word ‘assessment’ and 
too wide a meaning to the word ‘escaped.’ That 
the word ‘assessment’ is not coufined in the statute 
to the definite act of making anorder of assessment 
appears from s. 66 which refers to ‘the course of 
any assessement. To say that the income of 
Burn & Uo, which in January 1928 was returned 
for assessment and which was accepted as cor- 
rectly returned, though it was erroneously in- 
cluded in the asesssment of Martin & Co, has 

‘escaped’ assessment in 1927-28 seems to their 
Lordships an inadmissible reading. ‘The fact that 
s. 31 requires a notice to ke eerved calling for a 
return of income which has escasped assessment 
strongly suggests that income, which has already 
been duly returned for assessment, cannot be said 
to have ‘escaped’ assessment within the statutory 
meaning. ‘Their Lordships find themselves in agree- 

ment with the view expressed in In re Lachhiram 
Basantlal (5), by the learned Rankin, O. J.: ‘income 
has not escaped assessment if there are pending 
at the time proceedings for the assessment of the 
assessee's income which have not yet terminated 

in a final assessment thereof.’ 7 

I have given this passage ın extenso, as, 

in my view, the decision of this case hinges 
on the construction which is to be placed 
on the view of their Lordships of the Privy 
Council as expressed above. If the passage 

means, as urged by the Counsel for the 
assessee that any income, which is once 

returned, cannot be said to have escaped, 
no matter what may have happened after- 
wards, the assessee must succeed. But if, 

on the other hand, the above passage means 

something else, then he must fail, as there 

isample authority against him from the 
various High Courts in India. As stated 

above, the question before their Lordships 
was whether a certain notice was within 

time and in order to find a complete answer 
to the question, it was necessary to inter; 

pret the word “escape”. Their Lordships 
did it in particular reference to the question 
before themselves,. and the key of the 

whole passage really lies in the quotation 
from Rankin, CO, J.'s judgment made by 
their Lordships of the Privy Council, The 
decision arrived at by their Lordships of 
the 
assessment proceedings have started, it 
will not matter if they do not terminate 
in the year in which they have been started 
and so long as these proceedings continue, 

it will not be possible to say that the income 
has escaped assessment, When their 
Lordships remarked that the expression 
“hag escaped assessment” was not equis 
valent to “has not been assessed,” they 
obviously meant to convey the sense that. 
ihe charge had not been determined, or, 
in other words, the final order had not been 
passed. The contention of the assessee’s 


(5) 58 C 909; 133 Ind. Cas, 187; AI R 1931 Cal, 516; 
35 Ó W N 310; Ind. Rul. (1931) Oal, 651 (F B). 
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Counsel that while remarking that subordinate to him or by himself while 
the phrase “escaped assessment” is not exercising the power of an Assistant 


equivalent to “has not been assessed,” 
their Lordships of the Privy Council in- 
fended to lay down that this meaning of 
“has not been assessed” cannot be put upon 
the expression ‘‘escaped assessment” under 
any circumstances, cannot be accepted. 
The element of non-assessment is ‘present 
In every Case, whether the assessment is not 
made on account of. non-inelusion of the 
income by the assessee in his return or is 
not made even if the income is returned, 
on account of an erroneous judgment by the 
Income-tax Officer or on aczo1nt -of his 
oversight, Whether we place a restricted 
Interpretation on the term “escaped” or 
give ita much wider signification, the ele- 
ment of non-assessment must be present. 
To my mind, this judgment does not lay 
down such a proposition, as is contended 
for on behalf of the assessee, 

In addition to the authorities cited above, 
Counsel for the assessee has also relied 
on the sshemeof the Act and urged that 
the sequence of the sections by itself 
indicates that s, 3 was intended by the 
legislature to apply to cases of non-inclusion 
only and not to cases of accidental or 
deliberate failure of the Income-tax Officer. 
He has urged that after the procedure for 
assessment has been provided for, the 
legislature has enacted s, 30 and allowed an 
aggrieved assesseeto appeal to the As- 
sistant Commissioner against certain orders 
passed by the Income-tax Officer against 
him. Section 31 lays down the procedure 
for the hearing of appeals, Section 32 
provides for appeals to the Commissioner 
against certain orders of Assistant Com- 
missioners, Section 33 confers certain 
powers of revision or review on the Oom- 
missioner, 8. 35 empowers the Commis- 
sioner or Assistant Commissioner or the 
Income-fax Officer to rectify certain mis- 
takes. On this Counsel argues that as 
5. 34 has been inserted between s. 33 and 
8.35, itis evident thatit is not intended 
to correct any mistakes of law which can 
be corrected under 8.33, or mistakes of 
fact which can be corrected under s, 39, 
and that it is merely intended to provide 
for those cases where there is no mistake 
apparent on the face of the record arising 
I donot, how- 
ever, think that any argument can be 
developed on this score. Moreover, s. 33 
empowers only the Commissioner and none 
else to revise or review the’ proceedings 
taken under this Act by any authority 
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Commissioner. Section 35 is confined to such 
mistakes as are apparent from the re- 
cord of appeal, revision or assessment 
as the case may be; and if we res- 
trict the scope of s. 34 also in the 
manner suggested, then no provision in 
the Act will be left to meet cases like 
the present where au assessment is can- 
celled by an appellate or a revisional 
authority as being erroneous in law and 
the Income-tax Officer wishes to re-assess 
such income. 

It is further urged that the Income 
Tax Act, being a fiscal enactment, should 
be construed strictly and in favour of the 
subject. Even if this were so, this will 
not help the appellant. In the place, 
s. dof is a mere machinery section and 
not a charging section and consequently 
the canon of the interpretation of statutes 
will not apply. Secondly, even a strict 
construction of this section will not justify 
the imposition of any restrictions on the 
interpretation of the word “escaped.” As 
I understand ths law, a strict interpreta- 
tion may prohibit the importation of any 
exlraneous matter into any statutory en- 
actment but will not justify the elimina- 
tion or subtraclicn of any material in- 
gredients from it. Ifa plain word carries 
a plain sense in the English language, 
however strict the law may interpret ib, 
it will not ignore the ordinary meaning 
which it carries. Taking now the dic- 
tionary meaning of the term, I find that 
the word ‘‘escape"’ admits of more than 
one signification. In Murray’s Oxford Dic- 
tionary, this word has been defined as 
follows: 

“Free oneself from (a person's grasp or control): 
to get safely out of (painful or dangerous condi- 
tion); to avoid capture, punishment or any 
threatened evil; to elude (observation, search, ebo); 
to elude notice (of a person); to get off safely 
when pursued or imperilled; to get clear away 
from (pursued or a pursued); to elude (a parson’s 
grasp); to succeed in avoiding (anything painful 
or unwelcome?" 


It is evident, therefore, that it connotes 
the idea of elusion as well as that of 
avoidance ai the same time, For example, 
if an item of income is not charged be- 
cause it is not included in the return, it 
would be proper to say that that income 
has escaped assessment. Equally proper 
the expression will appear to be even if 
the non-charge follows upon the refusal 
of the Income-tax Officer to charge it, 
whether that refusal is based on legal 
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‘or on illegal grounds. Similarly, income 
will be said to have escaped assessment 
if it has not been charged on account of 
an oversiglt by the Income-tax Authorities; 
and so long as these interpretations of the 
word “escape” are permissible without 
any straining or stretching of the language 
tomy mind it will be a violence of all 
canons of interpretation not to interpret 
it so. In other words, it would be wrong 
to place any restrictions on the generality 
ofits meanings. As already remarked, the 
authorities which have altempted to res- 
trict its meanings have not stated any 
reasons as to how they justified that 
course. “Elusion” by itself imports the 
idea of the existence of the thing eluded 
and as the meaning of the term “escape” 
covers the idea of elusion, it will not be 
a sound proposition of law to urge that 
in order to justify an application of this 
term, the thing should have not existed. 
It is all the more reasonable to interpret 
it in a wider sense, as in the section 
itself this expression is qualified by the 
words “for any reason.” 

I am fortified in my conclusion by the 
following authorities: Commissioner of 
Income-tax, Madras v. Krishna Chandra 
(6), In re Anglo Persian Oil Co. (India), 
Ltd. (7), In re Assessment of Ganesh Das 
of Amritsar (t) and Gommissioner of 
income-tax, Burma v. N. N. Burjorjee (9). 

In Commissioner of Income tax, Madras 
v. Krishna Chandra (6) it was held that 
under s, 31 of the Act a person was 
liable to be assessed to income-tax ‘in 
-B Succeeding year for an income in respect 
of which he was exempted by the Income- 
tax Officer in the previous year not in- 
advertently’ but deliberately on a con- 
sideration by the officer of the question 
of the liability. Sir Murray Coutts- 
Trotter, C. J., while delivering his judg- 


met remarked as follows: 

“It is said that “escaped assessment” must mean 
not that the question has been considered and 
decided in favour of the assessee, but that the 
Income-tax Officer has omitted to consider the 
question at all or was unaware of tbe existence 
of the property now sought to be taxed and, there- 
fore, passed it over and that it does not apply 
fo cases where the JIncome-tax Officer on con- 
sideration came to the conclusion, ex hypothesi 
an erroneous conclusion, thatthe property in ques- 


(6)49 M 22; 9L Ind. Cas. 940; A I R 1926 Mad, 287’ 
22 L W 822; 50 ML J 63. ; 

(7) 60 O 840; 149 Ind. Cas, 919; A I R 1933 Cal. 777; 
37 O W N 430; 6 RO 658. 

© 8 Lah. 354; 100 Ind. Cas, 675; AI R 1927 Lah. 


(9) 9 R 161; 131 Ind, Cas, 507; A I R 1931 Rang, 1011 
Ind, Rul, (1931) Rang, 139, 
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tion was not assessable. It seems to methat that 
construction is forbidden by the alternative case 
put in the section. That cannot be a matter of 
mere inadvertence; that must refer to a deliberate 
assessment made by the Jncome-tax Officer in the 
preceding year with knowledge of the fact and 
circumstances, It appears to me that a similar 
view must be taken of the previous words “escaped 
assessment” and that it applies to cases where the 
Income- tax Officer has deliberately adopted an 


erroneous construction of the Act just as 
much as to a case where the Officer has not 
considered the matter at al, but simply 


omitted the assessable property from bis view and 
from his aseessment.” 

This authority was followed in In re 
Anglo-Persian Oil Co. (India), Ltd. (7) 
Sir Georg Rankin, O. J., observed as follows: 

“I see no way of holding that s. 34is inapplicable 
to put right an assessment by which a deduction 
has been improperly allowed. Such a case isin my 
opinion acase of income escaping assesement* * * 
and there is nothing ins. 34 which limits it to 
cases of non-disclosure by the assessee or discovery 
of new matter bythe Income-tax Authorities or 
inadvertence as distinguished frem erroneous deli- 
berations on the part of these authorities,” 

Inin re Assessment of Ganeshdas - of 
Anriisar (&, the Commissioner of Inccme- 
tax had urged that s. 34could not be 
invoked in respect of income which had 
keen assessed inthe handscf an assesree 
to whom it was subsequently found not to 
belong. The learned Judges remarked that 
this argument did not appear to them to be 
sound and added : 

“Whatever may be the reason for which the Income- 
tax Officer failed to assess the income within the 
period prescribed by law he is not competent to 
assess it after the expiration of that period of 
limitation. The income escaped assessment so far 
as the person who received it was concerned.” 

It may be remarked that . one of the 
Judges responsible for the decision was 
the learned Judge who delivered judgment 
in Kishen Kishore v. Commissioner of 
Income-tax (1). In Commissioner of Income- 
tax, Burma v. N. N. Burjorjee (9), three 
Judges of the Rangoon High Court observ- 
ed as follows: 

“We are of opinion that s. 34 is 
casesin which either no assessment at ~ all has 
been made upon theperson’who received the 
income, profits or gains liable to aasessment or 
where an assessment has been made in the course of 
the year, but some portion of- the income, profits 
or gains of such assessee for some reason or other 
has not been included inthe-orderof assessment; 
such income is income which has ‘escaped assese- 
ment’ inthe year,and falls within the ambit of 
s, 34 of the Act.” 

In counection withthis judgment also 
I may note that two ofthe learned Judges, 
who decided it, were responsible for the 
decision in Commissoner of Insome-taz, 
Burma v. U Lu Nyo (2). I may further 
remark that In re Assessment of Ganeshdas 


of Amritsar (8) and Commissioner of 


applicable to 
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Income-tax Madras v. Krishna Chandra (6) 
were cited before their Lordships of the 
Privy Councilin Rajendra Nath v. Com- 
missioner of Income-tax, Bengal (4), but 
were not animadverted upon or overruled. 

I would accordingly hold that if an item 
of income is included in the return sub- 
mitted by an assessee during a tax year 
but is left unassessed by the Income-tar 
Officer, or if assessed in the first instance, 
the assessment is cancelled by any appel- 
late or revisional authority, it escapes assess- 
ment within the meaning of s. 34 and the 
assessee can be legally served with a notice 
within one year of the end of that year. 

In these circumstances the answer to the 
question referred by the Commissioner 
under s. 66 (2) will be inthe affirmative, 
The question referred under s. 66 (1) need 
not be answered, as it does not arise. 

Addison, Ag. ©. J.—I have had the 
advantage of reading the judgment about 
to be delivered by my brother Din Muham- 
mad and, as [am in full agreement with 
it, I donut propose to discuss the question 
at length, 

The assessee, Madan Mohan Lal, is also 
the manager of a joint Hindu family. This 
reference deals with his individual assess- 
ment for the year 1931-32 for which he 
made a return on August 24, 1931 to the 
Income-tax Officer dealing with his case. 
In the meantime another Income-tax Officer 
dealing with the case ofthe joint Hindu 
family cameto the conclusion that all 
amounts received from the Delhi Cloth and 
General Mills, the principal source of the 
family’s income in the namesof individual 
members of the family, was the income of 
the family and not of the individuals except 
what was paid as salary. He, therefore, 
included in thefamily income commission 
amounting fo Rs. 79,543, which had been 
jncluded bythe assesses in his individual 
return, Upon this, the Income-tax Officer, 
having jurisdiction over the “individual” 
assessment excluded that item from it, and 
assessed Madan Mohan Lal in his indivi- 
dual capacity upon Rs. 6,096 only thig 
amount being made up of Rs. 6,000, salary 
from the Mills, and: Rs. 98, from other 


sources, 

The joint Hindu family of which the 
assessee, is the manager, appealed to the 
Assistant Commissioner of Income-tax. He 
allowed the appeal to the extent of exclud- 
ing the sum of Rs. 79,543 from the “family” 
assessment. The Income-tax Officer issued 
notice under s, d40f the Act upon the ase 


gessee in his individual capacity before 
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the expiry to the financial year 1932-33 
with respect to the item excluded from th® 
family assessment. This notice was duly 
served, and if s. 3l applies, the notice was 
within time. No question of limitation, 
therefore, arises in this case. 

Oa receipt of this noticethe return made 
by the assessee was as follows: “Previous 
statement was complete—nothing was con- 
cealed—therefore, there is nothing to 
add now.” The Income-tax Officer then 
made an assessment upon the assesses 
as an individual with respect to the 
commission excluded from the family 
assessment, He fixed the additional sum 
to be assessed to income- tax at Rs. 59,513, 
after allowing certain deductions claimed. 
The question is whether he could doso 
under s. 34 of the Act, 

If that section is read as it stands, there 
appears tome to be no difficulty. It did 
“escape assessment” in his hands at first, 
if these words are given their ordinary 
meaning; and it was assessed under s. 3t 
within limitation. The assessment was, 
therefore, legal unless some restricted 
meaning must be given to the words 
“escaped assessment.” Commissioner of 
Inzom:-tax, Burma v. U Lu Nyo (2) is not 
in pcint, being clearly distinguishable, 
all the other authorities in India take the 
view that the words should be given their 
ordinary meaning, except Kishen Kishore v. 
Commissioner of Income-tax (1). The 
learned Judges who decided tnab case gave 
no reasons for coming tə the conclusion 
they did, and one of them wasa member of 
the Bench, which decided Inre Assessment 
of Ganeshdas of Amritsar (8), from which 
the opposite view can be deduced. The 
matter was mentioned ina In re Burn & Co. 
(3), but not decided. 

Reliance was, however, placed by the 
learned Counsel appearing for the assessee 
on a decision of their Lordships of the Privy 
Council: Rajendra Nath v. Commissioner 
of Income-tax, Bengal (4). Admittedly 
that case is not on all fours with the 
present. What was decided in it was that 
an assessment can be made under s, 23 (1) 
of the Act more than a year, in fact at any 
time, after the assessment year, if in the 
meantime no final assessment has been 
made. But, as the appellant before their 
Lordships relied upon s. di, Income Tax 
Act, they discussed those arguments and 
made some remarks on the section. These 
remarks are at pp. 29J-291* of the report and 
they must,in my judgment, bs interpreted 

*Pages of Öl O,—-|fd.] 
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with reference to the argumenis and the 
point which had then to be decided. The 
argument was that, if a final assessment 
order was not made within the tax year, 
the Income-tax Authorities could not proceed 
to assess the income as it had escaped 
assessment, except within the additional 
year allowed by `s. 34. The principal 
question to be decided was, what was the 
meaning of ihe word “assessment” and 
whether it could take place afler the tax 
year. The answer was that the final assess- 
ment order could be made at any time. In 
coming to this conclusion their Lordships 
observed as follows: 

“This involvesreading the expression ‘has escaped 
assessment’ as equivalent to ‘has not been assessed.’ 
Their Lordships cannot assent to this reading. It 
gives too narrow a meaning to the word 
‘assessment’ and too wide a meaning to the word 
‘escaped.’ That the word ‘asseesment’ is not 
confined in the statute to the definite act of making an 


order ofassessment appears from 8. 66, which refers 
to the course of any assessment.” 


In my judgment, when their Lordships 
remarked that the expression “has escaped 
assessment’ was not equivalent to “has not 
been assessed,” they meant that the expres- 
sion ‘has escaped assessment” can have no 
possible application to a case where the 
course of the assessment was not yet 
complete and there had in fact been no 
final assessment order-~-and nothing more. 
They were more concerned with the mean- 
ing of the word “assessment,” to which 
they gave awide interpretation, than with 
defining the exact meaning of the word 
“escaped.” Allthey finally held about the 
latter word was that it was not wide enovgh 
to include income, as to which no final 
assessment order had yet been made and 
as to which the assessment was still run- 
ning its course. This pronouncement, there- 
fore, cannot be interpreted as giving the 
restricted meaning to the words, which was 
given in Kishen Kishore v. Commissioner 
of Income-tax (1). The words “for any 
reason” in the beginning of s. 34 appear 
to me to widen the interpretation and not to 
narrow it, and to be of sufficient importance 
to be emphasised. 

1 would answer the first question referred 
by the Commissioner in the affirmative. 
The second does not arise. 


Dalip Singh, J.+=The facts of this refer- 
ence are given in the statement of the 
case by the Commissioner of Income.-tax, 
Punjab. It seems that Lala Madan Mohan 
Lal had to be assessed both as an individual 
end as a karia of the joint Hindu family 
of which he was the head. He made a 
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return on August 24,1931, in his personal 
capacity in which he included an item 
of about Rs. 79,543 as personal income. 
He also made a return on behalf of the 
joint Hindu family and the Income-tax 
Officer who was dealing with the joint 
Hindu family assessment included the item 
of Rs. 79,513, inthe joint Hindu famuy 
income and made an assessment thereon. 
Thereupon the Income-tax Officer who was ` 
dealing with the assessment of Lala Madan 
Mohan Lalas an individual on March 7, 
1932 assessed Lala Madan Mohan Lal es 
an individual on the return furnished 
by him but excluding the item of 
Re. 79,543 cn the ground that this item 
had been included and assessed in the 
hands of the Hindu joint family by the | 
Income-tax Officer dealing with that case. 
The agsessee naturally did not appeal from 
this order but he appealed from the order 
assessing ibis income as a portion of the 
joint Hindu family income. _ After various 
delays the Assistant Commissioner accepted 
the appeal and excluded this Jtem from 
the income of the Rindu joint family 
holding that it was the personal income 
of the assessee. On March 31, 1933, a 
notice had been served on ihe assessee 
under s. 34 for a fresh return, This was 
before the decision of the appeal on April 
17, 1933. It would seem that the Income- 
tex Authorities anticipating the possible 
result of the assessee’s appeal took the 
precaution of issuing a notice toihim to 
make a fresh return so as to be within 
the limitation imposed by s. 24, Income Tax 
Act. The assessee replied that he had 
already furnished a return and he had 
nothing to add thereto, The Jnocome-tax 
Officer dealing with the personal case 
decided on February 13, 1934, that the 
item of Ks, 79,513 had escaped assess- 
ment and while accepting the return of 
the assessee he assessed him on this 
item. The assessse objected that s. 34 
had no application and the income had 
not escaped assessment and the fresh 
assessinent was made without jurisdic- 
tion. ; 
In appeal, however, the Assistant Com- 
missioner upheld the order of the Income- 
tax Officer holding that the income had 
escaped assessment. The Commissioner was 
asked to state the case under 8. 66 (2), 
{Income Tax Act, and he has stated the 
question in the first page of the printed 
paper book, namely, whether assessment 
was validly made unders. 34, of the Act 
upon the income in the circumstances 
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given above. He has alsounder s. 66 (1) re- 
ferred another question, namely, if the answer 
to the first question be in the negative, will 
thers be any limitation of time (other than 
Senéral reasonableness) upon an order to 
be duly made under s. 33 of the Act, in 
review of the initial assessment under 
s. 23 (3) and adding the said income 
thereto. The Commissioner concedes that 
the second question is in regard to an 
order in contemplation and not in existence. 
No revision proceedings under s. 33 have 
apparently yet been taken. But he con- 
tends that in order to avoid multiplicity of 
proceedings the High Court might return 
an answer to this question also ifthe first 
question is answered in the negative. 

So far as this last question is concerned, I 
do not think there is any section which em- 
powers the Commissioner to ask the advice of 
‘the High Court as to the lagality of any pro- 
ceedings that he intends to take. I do 
tiot think it would be proper for the High 
Court to exr¥ss any opinion on the point 
because the point may never arise as the 
assessee may not ask for a reference on 
the point and secondly, because any de- 
cision or advice given by this Bench on a 
question not directly arising before it could 
not bind ihe Bench that subsequently 
heard tha reference, if any upon this ques- 
tion when it really did arise. J, therefore, 
do not think it would be proper to give 
any answer to this second question at 
all. 

There remains, therefore, only the first 
question. Section 3!, Income Tax Act, has 
been the subject of interpretation by the 
Privy Council and I need hardly say that 
the judgment of the Privy Council, if ap- 
plicable, must bind this Court. The short 
question is, whether in the circumstances 
detailed above the income can be said to 
have escaped assessment. The Privy 
Council decision referred to is printed as 
Rajendra Nath v. Commissioner of Income- 
tax, Bengal (4) andthe facts of that case 
appear to be as follows and are stated in 
the judgment of their Lordships at pp. 285 
to 288*. In that case there were two firms, 
Burn and Company and Martin and Com- 
pany. The partners of Martin and Company 
acting as individuals purchased the shares 
of the partners of Burn and Company and 
this became owners of Burn and Company. 
It appears that the partners hai not pur- 
chased the business of Burn and Company 
with funds belonging to Martin and Com- 


pany but with other funds belonging to thsm- 
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selves as individuals and the intention of 
the purchasers was to embark on a 
separate ventura unconnected with Martin 
and Company. The Income-tax Officer issued 
a notice to Burn and Company calling for a 
return of their total income. On coming 
to know the fact of the purchase the 
Income-tax Officer combined the incomes 
of Burn and Company and Martin and Com- 
pany and assessed them as one on the re~ 
turn made by Martin and Company. The 
return made by Burn and Company was not 
made the subject of any assessment 
order. Finally the High Court held 
that this was illegal. Accordingly the 
assessment order passed on Martin and 
Co., was revised by theIncome-tax Au- 
thority excluding the income of Barn and 
Company. The Income-tax Authority 
then proceeded to assess the income of 
Burn and Co., without taking any action 
under s. St merely treating the assess- 
ment as not having been completed and 
proceeding therefore under s. 23. 

The assessment having been made, 
Burn and Qo., appealed to the Assistant 
Commissioner who, however, rejected the 
appeal and confirmed tha assessment. They 
then asked for a reference to the High 
Court under s. 63 (2). Those ques- 
tions are printed at p. 283*. The High 
Court answered the firsh and second 
questions in the affirmative and the third 
question in the negative. They held 
briefly that the Income tax Offiver could 
proceed under s. 23 (1) ani ib was not 
correct that the income having eszaped 
assessment in auy year, the only remedy 
left tothe Income-iex Authorities] was to 
proceed under s. 34. The assessees then 
appealed tothe Privy Council and their 
argument is summarised by their Lord- 
ships of the Privy Council at p. 290* 
They contended that the incom? had es- 
caped assessment withia the masaning of 
s. 34. They contended that ths word 
Sagsessment’ meant the order of assess- 
ment, and as no such order had been 
passed on the income within ths tax year, 
therefore that income had escagsd assess- 
ment within that year and could only be 
a3sessed under s. 3Ł sabject of coarss to 
the limitation of time imposed by that 
saction. Their Lordships repelled tha 
contention holding that what tha assas- 
sae wanted them to do was to read the 
words “has es3aped a3jes3meat” as equi- 
valent to “has not been asses32d." Their 
Lordship held that this reading was not 
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correct for two reasons: It gave too 
narrow a meaning to the word “assessment” 
and too wide a meaning to the word 
“escaped.” Their Lordships pointed out 
that in the statute the word “assessment” 
is not confined to the act of making 
an order of assessment and they refer- 
red in particular to s. 66 which refers to 
‘the course of any assessment.” They 
further went onto say that an income 
‘which was returned for assessment and 
which was accepted as correctly returned 
though erroneously included in the assess- 
ment of another Company, could not be 
said to have ‘‘escaped” assessment. Then 
occur the following words: 

“The fact thats, 34 requires a notice to be 
served calling for areturn of income which has 


escaped assessment, strongly suggests that income 
which has already been duly returned for assess- 


ment cannot be said to have escaped assess- 
ment within the statutory meaning, Their 
Lordships find themselves in agreement with 


the view expressed in In re Lachhiram Basant Lal 
(5) bythe learned Chief Justice: “Income has not 
escaped assessment if there are pending at the 
time proceedings for the assessment of the asses- 
gees income which have not yet terminated in a 
final assessment thereof. It may be that if no notice 
calling for a return under s. 22 is issued within 
the tax year, then s.34 provides the only means 
available to the Crown of remedying lhe omission 
put that is a different matter.” 

The question is what did their Lordships 
of the Privy Council intend to hold by 
these words? It appears to me that the 
argument of the assessees which their 
Lordships repelled necessarily involved for 
its repulsion the two reasons given by 
their Lordships. The word “assessment,” 
according to their Lordships of the Privy 
Council, may betaken as equivalent to 
‘the course of assessment’ and not 
equivalent to “the order of assessment,” 
If their Lordships had merely stopped 
with that remark then the argument of 
the assessees might have been that though 
the word “assessment” may mean “the 
course of assessment’ yetas no order 
of assessment had been passed within 
the tax year on an assessment proceeding, 
still the income had escaped essessment 
in the sense that it had not been assess- 
ed in that year though it could not be 
said to have finally escaped assessment. 
Their Lordships repelled this argument 
by the finding that the word ‘‘‘escaped"” 
was not to be read in the widest sense 
that that word is capable of bearing and 
it seemsto me that their Lordships intend- 
ed to hold that the word “escaped” is 
equivalent to “eluded notice” in the 
course of assessment and did not mean 
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“had avoided being 
Lordships state this in the beginning 
when they lay down that the assessee’s 
argument involves reading the expression 
“has escaped assessment” as equivalent 
to “has not been assessed” and their 
Lordships cannot assent to this reading. 
It may be contended here that what their 
Lordships meant to hold was no more 
than that the word “escaped” might in- 
clude a case of the absence of an order 
of assessment as. well as a case 
where the incomein question had not 
figured inthe order of assessment and 
all that their Lordships meant to lay 
down was that the absence of an order of 
assessment does not make an income 
escape assessment. But if this was the 
meaning of their Lordships it seems tome 
that the argument would have been put 
quite differently and that the words “the 
fact thats. 34 requires a notice, ete., that 
income which has already been duly 
returned for assessment cannot ke said to 
have “escaped assessment” would not have 
been employed at all. These words would 
be irrelevant to the argument. It would 
make no difference whether the income had 
or had not been included in the return or 
whether the return had or had not been 
accepted as correct. Their Lordships, 
however, lay strees on this. It seems to 
me theiefore that their Lordships expressed 
by ihat judgment the view that I have 
endeavoured to state in other words above. 
After all in what sense can the income in 
the present case be said to have escaped 
assessment except in the sense that it has 
not been assessed? It figured in areturn 
and that return has been accepted as cor- 
rect. It figuies in the final order of assess- 
ment and waa rejected from assessment, 
not because the attention of the Jucome-tax 
Officer was not directed toit, but because 
he held that it had teen, and presumably 
rightly assessed elsewhere. The only sense 
therefore in which it can besaid to have 
escaped assessment is in the sense that it 
has not been assessed but this is the very 
meaning that their Lordships said was not 
the correct meaning of the words “escaped 
assessment.” If this is so, then the case 
is concluded by the judgment of their 
Lordships of the Privy Council and that 
being binding on this Oourt the income 
cannot be saidto have escaped assessment 
In this case. 

I would, however, for completeness point 
out that in In re Lachhiram Basantlal (5) to 
which ruling their Lordships referred with 


1839 


approval this very point which now arises 
: Was noticed as a possible way of disposing 
ofthat case but was expressly not decided. 
The argument for the Income-tax Commis- 
Sioner appears to be something like this: 
an income has not escaped assessment 
while it is still in the process of assessment 
ub it may be said to have escaped asses- 
sment when for any reason whataceverit has 
not been assessed in the final order of 
assessment, This argument appears to me 
to involve the same meaning of 
“escaped assessment’ which their 
Lordships said was incorrect, namely, that 
the words “escaped assessment” are equi- 
valent to “has not been assessed” in the 
sense of not having been the subject of 
or not having been charged in the final 
order of assessment, I would also like 
to point out that the results of accepting 
the view taken by the Income-tax Com. 
missioner would appear to be rather 
startling. Suppose a case where an income 
has been rejected from assessment on the 
ground mentioned in this case by the 
Tocome-tax Officer, and by the Assistant 


Commissioner in appeal, and in revision’ 


by the Commissioner, No section provides 
any power to the Commissioner to review 
his own decision on the ground that he 
has made a mistake. Was it {hen the 
intention of the legislature that the Com- 
missioner could proceed toreview his cwn 
order by ordering the Income-tax Officer 
to take action under s.34? No doubt if 
the legislature has go expressly provided, 
such a power could be given but surely 
more clear and express words would have 
been employed if that was the object of 
the legislature. A reference was made to 
S. 125 of the English Income-Tax Act. 
That section is completely differently 
‘drafted and it appears to me to throw no 
light on the present question at all. But 
if it did throw any light it would appear 
to me rather that the legislature intended 
by the words “escaped assessment” to 
refer to the cases given in the first two 
paras. of that section at most, that is, to 
cases of omission of the income by the 
default of the assessee and possibly by 
the omission of the Income-tax Officer. Ti 
is clear that the words “profits omitted" 
do not cover a case of this kind where the 
Income-tax Officer has rightly or wrongly 
given deliberation to the subject and has 
rejected the income from assessment on 
the ground that the income belongs to 
Boma person other than the asgessee. If 
s. 34 was intended to mean, that when- 
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ever an income had not been assessed 
in a final assessment order owing to some 
mistake of fact or law by any Income- 
tax Authority, or by any omission or default 
on the part of the assessee, the Income- 
tax Authority could review his previous 
decision or make a demand for a return 
on the assessee, ib seems to me that it 
could easily have been expressed in that 
manner. The section would then have 
run: 

Tf for any reason income, ete, chargeable to 
income-tax has not been assessed in any year 
owing to any mistake of factor law by the Income- 
tax Authorities or by any omission or default 
on the part of the assessee or has been assessed 
at toolow a rate, the Income-tax Officer may in the 
first case review his decision after given notice to 
the assessee and inthe second case may serve on 
the person liable to pay tax on such income, etc., 
a notice, etc. 

I may notice here one argument which 
occurs in a ruling reported in Com- 
missioner of Income-tax, Madras v. Krishna 
Chandra (6). Inthat ruling it was held 
that a certain construction of section 34 
proposed by the assessee was not correct 
because of the words “has been assessed 
at too low a rate” which according to their 
Lordships could not be a matter ofin- 
advertence but only of deliberate assess- 
ment made by the Income-tax Officer 
with knowledge of the facts and circum- 
stances, This does not appear to be cor- 
rect for there is ons obvious case to which 
the reasoning doesnot apply in which the 
assessment may have been made at tos 
low arate, that is the case in which 
certain income has escaped assessment. 
If, for instance, the rate varies between 
Rs. 20,000, and Rs. 30,000 and the 
assessee was assessed at Rs, 20,000 and 
it subsequently became known that hig 
proper income was Rs. 30,000, the result 
that has followed is: (1) that he had not 
paid income-tax on Rs. 10,000 which he did 
not mention in his return and also (2) hag 
been assessed af toolow a rate on the 
Rs, 29,000 which he did mention in his return. 
It appears to me therefore that the words 
“has been assessed at too low arate” do 
not throw any light on the meaning of the 
words “has escaped assessment.” In fact 
if I may respectfully point out the rul- 
ing of their Lordships of the Privy 
Council that the words “escaped assess-, 
ment” are not equivalent to “has not been 
assessed” receives support from ths fact 
that the words “his been assesseli” are 
used in this very section upon the ques- 
tion of the lower rate. It would have 
been strange indeed if the legislature 
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intended that the words “escaped assess- 
ment” should mean “has not been assess- 
ed” and should not use that expression 
when it was inevitably suggested by the 
use ofthe words “has been assessed” 
in the same sentence. It is clear from 
the judgment of the Privy Council that 
the word ‘‘escape” is not to be given 
its widest meaning. I am unable to see 
how in this case the income can be said 
to have “escaped assessment” unless the 
word is given its widest meaning. It 
is unnecessary for me to gointo the various 
rulings which have been cited before us. 
They have been summarised in Amr 
Singh Sher Singh v. Commissioner of Income- 
tax, Punjab (10). This is the ruling whose 
“conflict with Kishen Kishore v. Commissioner 
of Income-tax (1), has occasioned the Full 
Bench reference. Imay briefly remark that 
it does not appear to me thatthe words 
“for any reason” can throw any light on 
the meaning of the word “escape.” There 
is nothing to show that the intention of 
the legislature was to shape s, 34 on the 
model of s. 125 of the Jnglish Act. I 
would therefore with great deference to the 
learned Judges who decided that case ex- 
press my respectful diseent from the 
reasoning of that case. That case, how- 
ever, on its facts is clearly distinguishable. 
It was a case of an Income-tax Officer 
wrongly deciding that certain deduction 
allowed should not have keen allowed. 
Now, while s. 125, of the English Act 
appears to expressly provide for that case, 
for the reasons I have given, I do not 
think that the words ‘escaped assessment" 
cover that kind of case at all. It seems 
to me, further that that case was wrongly 
decided because ‘‘assessment” means “the 
course of assessment.’ The course of assess- 


ment involves both the calculation of the: 


‘income and the charging of the income, 
Tn order to “escape assessment” an income 
must avoid both calculation and charging. 
In the case where a deduction has been 
wrongly allowed, the income has possibly 
escaped being charged but has not escaped 
calculation. {b istrue that the arithmetical 
result is the same, but that 
is not the same thing as holding 
that the calculation never took place. 
I.can see no distinction arising between a 
mistake of fact and a mistake of law on 
the part of the Income-tax Officer on the 
words of the Statute. If therefore this 
ruling were coriect,it wceuld be opento 
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the Income-tax Officer to revise his 
decision onthe ground of any mistake 
of fact or law. This appéars to me to go 
beyond even the provisions of s, 125 of the 
English Act. It is opposed to the decision 
in Commissioner of Income-tax, Burma Y. 
U Lu Nyo (2), which was conceded to be 
rightly decided by the learned counsel for 
the Income-tax Authority. 

Lastly I would point out that the remedy 
was entirely inthe hands of the Income-tax 
Authorities on a different procedure. They, 
knew that the Hindu joint family assessment 
was under appeal. The personal assessment 
could have bean forwarded to the appel- 
late authority,the Assistant Commissioner, 
with the request that if he came to a 
different conclusion from the Income-tax ` 
Officer on the subject of the item in dis- 
pute, viz. Re. 79,543, the personal asses- 
sment should be revised under the powers 
conferred under s. 33 on the Commis- 
sioner. Now, while it is possible that 
there might bean overlapping of powers 
conferred on different persons, in a Statute, 
yet where the matter admits of doubt at 
least, the construction against overlapping 
of powers should be adopted ordinarily. 
I would, therefore, answer the first ques- 
tion referred by tha Commissioner in 
the negative. 

Order of the Court—By a majoriby 
of the Judges the answer to the question 
referred under s. 66 (2) isin the affirmative. 


The second does not arise. No order 
as to costs. 
D. Quesiion answered. 


ree amanah 


PATNA HIGH COURT 
Criminal Revision No. 336 of 1935 
July 26, 1935 
ROWLAND, J. 
KARNIDAN BARDA AND ANOTHER 
— PETITIONERS 

versus 


BMPEROR—Opposits Party 

Bihar and Orissa Food Adulteration Act (II of 
1919), ss. 3, of, (2), Li—Selling mustard oil not 
conforming to standard preseribed— Adjectival 
description preceding substantive name—Effect of 
—Inspector authorised to effect compulsory pur- 
chase~ Whether takesaway his right of purchase 
as ordinary member of public—Oil sold in tin 
—Purchase by Inspector in small quantity as 
sample—Propriety of—Accused under impression 
that it was lawful to manufacture mixed otl— 
Sentence. 
= What s. 3, cl. (2), Bibar and Orissa Food Adul- 
teration Act, means ia that the name “mustard 
oil“ with or without prefixes is not to be used 
for an article which isnot mustard oil of the 
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standard prescribed by rule under the Act. Where 
there are inthe description of the article the 
words “mustard oil” asthe concluding and sub- 
atantive portion of the description with some ad- 
jectival description preceding the substantive 
name although the preliminary adjectival des- 
cription may give the intending purchaser notice 
that what he is getting isnot pure mustard oil 
yet this is not # compliance with the law 
Rameshwar Chaudhury v. Purulia Municipality (1), 
referred to. [p. 780, col. 1,] 

Section 14 exempts the vendor from the legal 
compulsion to sell a small sample, in case he 
wishes to sell a whole sealed parcel. Jt 
does not nullify the eale if he voluntarily 
Bells a small sample, The fact that the statute 
gives an authorized person the power of compul- 
sory purchase doesnot affect the right which 
such authorized person has in common withevery 
member of the public of proposing to purchase 
goods and, if the vendor assents, of making 
thst purchase, Consequently there is no substance 
in the argument that as the Inspector had not the 
power to compel the sale to bim of a small 
quantity as sample, it was contrary to law for 
him to take such a emall quantity, 

|Case-law referred to.] 

Held, that in view of the fact thatthe accus- 
ed may have been under the impression that 
it was lawful to manufacture and sell mixed 
oii under the description of a mixed mustard 
oil and in view of the previous record of the 
accused, it would beinappropriate to impose on 
the accused the maximum sentence which could 
be imposed by law fora first offence, [p. 731, cols. 
1 & 2, 

Cr. R. against the order of the Sessions 
Judge, Manbhum-Sambalpur, dated May 16, 
1935, rejecting an application filed 
before him under ss. 435 and 439 of the 
Code of Criminal Procedure against a 
decision of the Magistrate, Purulia, dated 
April 8, 1985. 


Mr. S. M. Gupta, for the Petitioners. 

Mr. Gopal Prasad, for The Assistant 
Government Advocate, for the Crown. 

Judgment.—The petitioners in this 
cace are two brothers, members of a joint 
Mitakshara family and owners of an oil 
mill in Purulia. They were prosecuted 
before a Deputy Magistrate at Purulia on 
the allegation that the accused were manu- 
facturing for sale and offering for sale 
on December 24, 1934, mustard oil which 
was below the standard prescribed by the 
Local Government under Bihar and Orissa 
Act IL of 1919. The standard prescribed 
in Notification No. 9363-L. S5. ©., dated 
December 16, 1924, is that mustard oil shall 
for the purposes ofs. 3 be deemed to be 
below the standard prescribed by rule if 
the Iodine value is less than 96 or more 
than 108 or it the total saponification 
value is less than 169 or more than 176. 
An officer of the -Municipality on the date 
in question went to the mill and asked 
for samples which},were furnished. On a 
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chemical analysis the sample was found 
to be below the prescribed standard—the 
Iodine value being 124 and the total 
saponification value 180. The oil admit- 
tedly was manufactured at the mill of the 
accused and admittedly is not a pure 
mustard oil. It appears that the accused 
at the time of furnishing the sample inform- 
ed the Inspector that it was their “Mahabir” 
brand of Guja mixed mustard oi]. At the 
trial the accused Karnidan Sarda said that 
the composition of the oil was mustard 
oil and Guja oil in equal quantities and the 
mark onthe label affixed to the sample by 
the Inspector shows that this was what 
the oil was represented to him to be at the 
time. 

It is contended that in tha absence of 
auy evidence of deceit or that theoil was 
other than that whichit was represented 
to be, the accused cannot beheld guilty 
of the commission of any offence. It was 
also suggested that as it is tke practice 
of the accused to sell the oil in sealed 
lina, it was improper of the Inspector lo 
take a small sample. In the original pro- 
ceedipgsit was contended also that the 
second petitioner bad nothing to do with 
the manufacturing and sale of the oil 
which were in {te hands of his elder 
brother Karnidan. This last pont, how- 
ever, is a matter of fact which was de- 
termined adversely to the second petitioner 
inthe Courts of firef instance and I 
do not think I can re open in revision. 

Ishall, therefore, examine first the ques- 
tion whether the offence under s. 3 (2) of 
the Act has been committed. It is an 
offence to sell or offer for sale or expose 
for sale or manufacture for sale any 
focd which is below the standard pres- 
cribed by role; and mustard oil isa food 
for which a standard has Been prescribed 
by rule under the act. The point for 
decision, therefore, is whether the accused, 
who were manufacturing and offering for 
sale their “Mahabir Brand Mixed Guja 
Mustard Oil” were thereby committing the 
offence; and it comes to this; Were they 
selling or manufacturing mustard oil? The 
argument adduced were that when the 
full description of the article itself show- 
ed that the oil offered did not purport to be 
a pure mustard oi], there would be no 
offence. Substantially, a similar conten- 
tion was raised in Rameshwar Chaudhury v. 
Purulia Municipality (1). In that case 

(1)14PLT14f; 143 Ind. Cas. 65(2); AIR 1933, 


Pat. 193; Ind. Rul. (1933) Pat. 199; 340r. L J 572, 
(1933) Or, Cas. 586, 
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it was held that the placing of a placard 
outside the shop to indicate that mixed 
oil was obtainable, which was not food 
for human consumption, did not affect the 
case. Apparently, the article, in respect 
of which a conviction was had in 
Rameshwar Chaudhury’s case (1), was sold 
abmustard oil. The judgment of James, J. 
makes it clear that ifan article is sold as 


mustard oil and is not in accordance with 


the prescribed standard for mustard oil, 
the offence under s. 3 of the Act is com- 
miled notwithstanding that there may be 
a placard cr other advertisement enabling 
the public or the literate portion of the 
public to ascertain before making iheir 
purchases that the oil is some other article 
than pure mustard oil. In the present 
case we have in the description of the 
article the words “mustard oil” as the con- 
cluding and substantive portion of the 
description with some adjectival descrip- 
tion preceding the substantive name, 
This preliminary adjectival description 
may give the intending purchaser notice 
that what he is getting is not pure mus- 
tard oil; but this is not, in my opinion, a 
compliance withthe law. Whats. 2, cl. (2) 
means in my view isthatthe name ‘‘mus- 
tard oil” with or without prefixes is not 
to be used for an article whichis not 
mustard oi] of the standard prescribed by 
rule under the Act. ; 

I may turn now at once tothe argu- 
ment addressed to me by Mr. Gupta on 
the question of sentence, the substance of 
which is that the accused believed them- 
selves tc be acting In accordance with 
the law and doing nothing illegal. Itis 
pointed out in para. 3 of the petitioners’ 
application that from time totime the 
mustard oil manufactured by the accused 
and knownas ‘‘dahaz” brand was sampled 
on various occasions and always found to 
te in accordance withthe standard speci- 
fied by the Government. This. assertion 
is notchallenged on behalf of the prose- 
cution. The accused Karnidan in hia 
examination has candidly stated : 

“I prepared oil by mixing half quantity of Guja 
and half quantity of mustard. But that was no 
offence. We can do Bo." 


And in para. 4 of the application it is 
similarly stated that the “Mahabir” brand 
oil is a different kind of oil and not 
mustard oil. It seems tome by no means 
impossible that the accused may have 
teen under the impression that it was 
lawful to manufacture and ¢ell this mixed 
oil asa mixed mustard oil. That is a 
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matter which I shall consider when | 
come tothe question of sentence. 

But I must first deal with the’ other 
branch of the legal argument, that the pro- 
cedure followed by the Inspector was 
wrong andthe proceedings were not law- 
fully instituted. Section § of the Act de- 
clares that a person authorized by a local 
authority may purchase a sample of food 
and submit it for analysis, Sub-section 2 im- 
poses a penalty on the person in posses- 
sion of food offered. or exposed or manu- 
factured for sale, if when an authorized 
person proposes tc purchase such food and 
tenders the price for a quantity reason- 
ably requisite for analysis, he refuses - to 
sell tha same. These provisions are to be 
read with those ofs.14o0f the Act which 
applies to food sold or offered for sale or 
exposed for sale inan unopened tin or 
packet duly labelled. In those cases the 
person selling the food isnot deemed to 
have committed an offence under sub-s, 
(1) of 8.3, if he proves that he bought the 
food inthe same unopened tin or packet 
and in the same condition in which it 
was so cffered and exposed and using due 
care and attention he believed such food, 
when he so sold or cffered or exposed it, 
to be genuine; and no person shall bere- 
quired under s.6 tosell such food except 
in the unopened tin or packet in which 
it is contained. The argument is, that 
és the Inspector had not power to compel 
the salatohim of a small quantity ag 
sample, it was contrary to law for him 


- to take such a small quantity. The cases 


which have been referred to inthis con- 
nection are: Emperor v.Shib Das Marwari 


(2)and Pranjivanv. Emperor (3). These 
cases, in my opinion, do not advance 
the contenticn ofthe petitioners. In both 


of them the facts were that the Inspector on 
demanding a sample was supplied witha 
Sample by opening a sealed tin. In 
neither case, apparently, did the vendor 
object to selling a small quantity. At 
the trial in each case the defences was 
that the accused had purchased the oil in 
sealed tins which had not been tampered 
with since and that the accused in good 
faith believed ihe contents of the tins 
to be genuine and unadulterated. The 
result of opening the tin for the purpose 
of giving a sampleto the Inspector in 
each case, was, that it became difficult; 

(2)9 Pi. T431; 106 Ind. Cas, 587; 29 Cr. LJ 75; A 
IR 1928 Pat. 213. 

(8) ALR 1931 Pat. 337; 131 Ind. Cas. 541; 32 Cr, 
LJ 741: Ind. Rul. (1931) Pat. 221; 12 P L T 470; 
(1931) Cr. Cas, 785, 
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if not impossible, forthe accused to prove 
by positive evidence that the tins had not 
been tampered with between thetime of 
his purchase and of the taking of the 
sample. In Shib Das Marwari's case (2) it 
was said that the procedure had “pre- 
judiced the accused’: If I understand 
correctly the judgment of Jwala Prasad, J., 
the reference was not to prejudice in 
general but prejudicain the very parti- 
cular matter of establishing the defence 
(which under 8.14 of the Act would have 
been an answer tothe charge’ that the 
accused had purchased the oil in a sealed 
tin ‘which had not been tampered with. 
In Pranjivan v Emperor (3) the facts were 
similar and the position is stated with 
still greater clearness. The principle on 
which the judgment of James, J., proceed- 
ed was thatthe accused was not liable to 
be punished unless there was reason to 
believe that he was not speaking the 
truth when he said that he believed the 
goods purchased by him in a sealed tin 
to be genuine, 
is applicable tothe present case. Here 
no: question arises of the accused having 
bought the gocds from another manufac- 
turer and accepted them in good faith 
without inspection. There is some evi- 
dence that this “Mahabir trand” oil is 
ordinarily sold in sealed tins; but there is 
no evidence that the sample taken was 
in such atin cr was obtained by opening 
such a tin. Even if it ke assumed that 
the oil was taken from a sealed tin, there 
18 no suggestion that the vendor demanded 
that a complete and entire tin should be 
taken. Section 14 exempts the vendor 
from thelegal compulsion to sell a small 
sample, in case he wishesto sell a whole 
sealed parcel. It doesnot nullify the sale 
if he voluntarily sells a small ` sample. 
The position seems to me to be this. 
fact that thestatute gives an authorized 
person the power of compulsory purchase 
dces not affect the right which such 
authorized person has in common with 
every member of the public of proposing 
to purchase goods and, if the vendor 
assents, of making that purchase. There- 
fore, there is nothing in the proceedings 
of the Inspector which can affect tke correct- 
ness of the conviction in this case. The 
convictions of both accused must, therefore, 
be affirmed. Earlier in the judgment 
I have mentioned the points bearing on 
the question of sentence, namely, that the 
accused may have been underthe impres- 
sion that it was lawful to manufacture 
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and sell this mixed oil under the des- 
cription of a mixed mustard oil. In view 
of the previous record of the accused, Ít 
seems to me thatit was inappropriate 
to impose on each of the petitioners the 
maximum sentence which could be im- 
posed by law for a first offence. I would, 
therefore, reduce the sentence on Karnidan 
Sarda to'a fine of Rs. 15 and that on 
Motilal Sarda toa fine of Rs. 10, the excess 


already realized fromthe accused to be 
refunded to them, 
N.. Sentence reauced. 


PATNA HIGH COURT 
Appeal from Appellate Decree 
No. 502 of 1931 
December 21, 1934 
Wort AND VARYA, Jd. 

MARKANDA PANDIT AND OTAERS— 

DEFENDANTS — A PPELLANTS 

Versus 
BIDYANATH JETHI AND OTHERS—- 
PLAINTIFFS) AND RAMSUNDAR PANDIT 


AND OTHESS—DEFZNDANTS— RESPONDENTS. 

Hindu Law—Joint family—Mortgage by manager 
—Necessity —Mortgagee s duty— Interest, reasonability 
of, must be shown, 

in the case of a mortgage made by the manager 
of a joint Hindu family, it is necessary for the 
mortgagee not only to show that there was necessity 
to borrow but that it was not unreasonable to borrow et 
some such high rate and upon some such terms, and 
if it ja notshown that there was necessity to borrow 
at the rateand uponthe terms contained in the 
mortgage, that rate and those terms cannot stand. 
Nazir Begam v. Rao Raghunath Singh (1), follow- 
ed. 

C. A. from a decision of the Additional 


District Judge of Manbhum, dated 
December 6, 1980, confirming that of the 
Subordinate Judge of Purulia, dated 


September 4, 1929. 


Mr. R. S. Chatterji, for the Appellants. 

Mr. §. C. Mazumdar, for the Respondents, 

Wort, J.—This is an appeal from the 
decision of the Additional District Jud 
of Manbhum upholding the decisiof g 
the trial Court in an action on a mortgage 
bond, 

The only question before us is the ques- 
tion of interest. Interest has been found 
not to have been excessive although it was 
at the rate of twenty-four per centum 
per annum, Mr. Chatterji, who appears 
on behalf of the appellants and who has 
argued every possible point in the case, 
also raises a question as to the liability 
of those members of the family who did 
not execute the mortgage bond, and con- 
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tends that in the circumstantes those 
persons are not liable. IN my judgment 
this matter is not open to him having 
regard to the grounds of appeal as framed. 
The only ground which.in any way is 
connected with the point that has been 
suggested is that relating to interest ; 
and, in any event, assuming that the 
point is open, it seems to be answered 
by the decision of the Courts below. The 
question of interest for the bond waa 
raised in the Courts below and decided 
by the trial Court and again by the Ap- 
pellate Court (bul in the latter instance, 
after hearing further evidence) against the 
defendants, that is to say, both the Courts 
below decided that the bohd was for legal 
necessity. It might be mentioned here 
that—the bond was for Rs. 1,000 which 
was the amount of interest accruing due 
én a previous bond. If Mr. Chatterji 
makes his point as regards hecessity of 
borrowing at this tate of interest, it involves 
the question which I have stated he has 
raised but which is not strictly open to 
him by reason of the form of the grounds 
of appeal. But in sutstance, as I have 
indicated, it makes no difference to his 
clients. 

Mr. Chatterji has rightly contended that 
it was necessary in the circumstances of 
the case for the plaintifis to show not only. 
the necessity for the loan itself, but in 
terms of the decision of the Privy Council 
in Nazir Begam v. Rao Raghunath Singar 
(1) that in the case of a mortgage made 
by the maneger of a joint Hindu family 
it was necessary not only to show 
“that there was necessity to borrow, but that it 
was not unreasonable to borrow at some such high 
rate and upon some such terms, and if it is not 
shown that there was necessity to borrow at the 
rate and upon the terms .contained in the mortgage 
that rate and those terms cannot stand”. 

There is no question here of dismissing 
the plaintiffs’ claim as ragards interest, 
but the question merely is, what interest 
should be allowed? The defendants in 
their written statement had raised the 
question in another form by stating that 
the rate of interest was excessive, and it 
was from that point of view that the 
Courts below considered the matter. What 
appears to have been in the minds of the 
trial Judge and the District Judge was 
whether in the circumstances of the case 
the interest was unconscionable and ex- 
cessive within the meaning of the Usurious 

(O 46 TA 145 at p. 149: 50 Ind. Cas. 434; 36 M L 
J 571; 17 ALJ 52; 230 WN 700;21Bom.L R 
484: 26 MLT 40; 30 O LJ 86; (1919) M W N 498: 1 
U PLR(P 0)49; 41.4571; 11 LWISS (PO, ` 
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Loans, Act, Now if would appear from 
what has béen said dt the Bar that ne 
evidence was directed to the real issué 
in the matter, that is to say, no evidencé 
was given by the plaintiffe that it was 
necessary for the mortgagors to borrow 
money at this rate of interest, although 
according to Mr. Chatterji there were 
certain bonds (which were produced which 
were indicative of the proper rate of in- 
terest to be paid in the circumstances (68 
it was contended). That sort of evidencé 
is the evidence which is tisually adduced 
on the proper isste which should have 
been tried by the Courts.below and, there: 
fore, should be taken into accouht itt 
considering what should be done in the 
circumstances of this case. As I have 
said, Mr. Chatterji was right in saying 
that the ohus was on the plaintifs. As 
thete is “ho direct evidetice in thë 
matter, it is useless to remand the casé 
to the Court below for a determination 
of this issue as it will result in the par- 
ties being allowed to bolster up their cases 
by further evidence: that certainly cannot 
be allovred. If the case is remanded in 
ihe present state of the evidence, the 
District Judge would have to address his 
mini to the question of whether this was 
the proper rate of interest, because only 
in the case of its being high or impro- 
per or excessive that it would be necessary 
fcr the plaintiffs 10 show the authorily of 
the mortgagors to borrow at that rate. 
Both tke Courts blow have come toa clear 
decision ihat the raie was not excessive; 
and although as I have said already, the 
learned Judges had .not in their minds 
the question of necessity or that ihe 
plaintifs were to prove necessity for the 
mortgagors to borrow at this rate, the result 
in my judgment would be the same. Their 
Lordships of the Judicial Committee in 
one of the cases relied upon had stated 
in terms that the High Court was in a 
better position to deal with the question 
of the rate of interest than they were 
themselves, and that was in a case in 
which both the High Court and the Court 
below had not correctly applied the 
principles of law applicable to the case 
of this kind. In the circumstances of 
this case I em of the opinion that it 
would be useless to remand the case, for 
the finding which would be arrived at 
on such a remand would, in all probablity, 
be the same at which the Courts below 
have arrived at already; in other words, 
having considered the question of the rate 
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of interest and having stated that in the 
circumstances it was not excessive, the 
finding on remand would not be otherwise. 
In my judgment the appeal, therefore, on 
the substantial ground raised: fails. I 
should have stated that in coming to 
this conclusion it should be taken into 
consideration, although there is no cross- 
objection with regard to the matter, that 
the Courts below for some reason, which 
does not appear to be clear, have deprived 
the piaintifis of interest during the 
pendency of the suit, 

I would, therefore, dismiss the appeal 
“with costs, 

Varma, J.—I agree. 

D, Appeal dismissed. 


_MADRAS HIGH COURT 
Civil Revision Petition No. 749 of 1933 
April 29, 1935 
VARADAOHARIAR, J. 
KALLEPALLE KRISHNAMURTHI 
AND ANOTRER—PETITIONERS 
VETSUS 
Tuor MADRAS HINDU RELIGIOUS 
ENDOWMENTS BOSRD 4ND OTHERg— 
RESPONDENTS 

Madras Hindu Religious Endowments Act (I of 
1925), ss, 8, 9, cl, 5—‘Excepted temple’, definition of 
—Actual exercise of hereditary right whether neces- 

“sary , 

When a person founds a religious institution, the 
office or trusteeship thereof is presumed to be vested 
in him and his heirs inthe absence of evidence that 
he has disposed of it otherwise. The definition of 
‘excepted temple’ in s. 9, cl.5 of the Madras Hindu 
Religious Endowments Act, however, refers to the 
de factoexercise of hereditary right and not of a 

| mere presumptive right, Ths words ‘hag been’ in the 
| said clause suggest that the right contemplated is 
one which has continued to be exercised up to 


date. 

Petition under s. 115 of Act V of 
1808, praying the High Court to revise the 
order of the District Court of Ganjam dated 
November 8, 1932, and made in O. P. No. 53 
of 1931. 

Mr. B. Jagannadha Das, for the Peti- 
tloners. 

The Government Pleader and Mr. 56, 
Subramania Seshi, for the Respondents. 


Judgment.—This Revision Petition 


raises a question of some little difficulty. ` 


It arises out of an application made by the 
petitioner under s. 64 of the Religious 
Endowments Act, to have an order passed 
by the Religious Endowments Board on 
September 8, 1930, to set aside and to have 
it declared that the suit temple is an 
excepted’ temple whereof the petitioners 
are the hereditary trustees, 
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The learned District Judge has found 
thatthe suit temple was founded by one 
of the ancestors of the petitioners, that 
properties were purchased by the peli- 
tioners’ ancestors and endowed to the 
temple, that there were also endowmen’s 
by the mohiri zamindaris family but that 
all the properties were registered in the 
name of the temple represented by its 
archaka for the time being. It has also 
found that there is no evidence to show 
that tha petitioners and their ancestors were 
acting as trustees of the temple. On these 
findings, he dismissed the petition. 

Mr. Jagannadha Das, on behalf of the 
petitioners before me, contends that the 
learned District Judge has not addressed 
himself to what is really the material 
question for decision in the case, because in 
finding whether a temple is an excepted 
temple or not the Court has only to consider 
whether the right to the trusteeship ig here- 
ditary and not whether in fact such right 
has been exercised by the members of the 
founder’s family. In the litigation which im- 


- mediately preceded the present proceedings, 


i.e, in O. S. No. 12 of 1928, on the file of the 
District Court of Ganjam, a claim was put 
forward by the Bairagi Archaka that he and 
his predecessora were the hereditary heads 
of this institution on the footing that it 
was a mutt and not a temple. That 
claim was found against the Court holding 
that theinstitution was a temple and nos 
a mutt and that the Bairagies were’ only 
Archakas and had no_ hereditary right to 
the trusteeship. Mr. Jagannadha Das is 
of course rightin his contention that any 
observations made by the District J udge 
in that judgment as to the loss cf rights by 
the petitioners’ family as the result of non- 
user do not constitute the matter res judi- 
cata. The question still remains, what 
exactly is the test to be applied for the 
purposes of the definition in s. 9,cl. 5 of the 
Religious Endowments Act, 

A long line of cases out of which it is 
sufficient to refer to the decision of the 
Privy Council in Gossami Sri Grid- 
hariji v. Romanlalji Gossami (1), has 
established that when a person founds 
a religious institution, the office of trustee- 
ship thereof is held to bə vested in him 
and his heirs in default of evidence that he 
has disposed of it otherwise. Mr. Jagan- 
nadha Das contends that reading s.9 cl, 5 
of the Religious Endowments Act in the 
light of this line of authority, it must be 
held that wherever a religious institution 
is shown to have been founded by an 
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ancestor ofthe claimant it must be held 
to be an institution the trusteeship whereof 
is hereditary within the meaning of that 
definition and it is therefore an excepted 
temple. According tothe learned Counsel 
it is immaterial whether members of the 
familv have up to date been exercising the 
right of trusteeship cr not, because their 
prima facie right could be lostonly by 
some other line of trustees acquiring the 
right by grant or prescription and if so, 
that will in turn bring it within another 
portion of the definition itself sothat in 
either view the institution will remain an 
excepted temple, whomscever the trustee- 
ship might vest in. He further contends 
that asin O. S. No. 12 of 1923 it has been 
found that the Bairagies have acquired 
no hereditary right to the management of 
the institution, the prima facie hereditary 
right of the present petitioners’ family 
must betaken tobring the case withins. 9, 
cl. 5, independently of the question of actual 
management by the members of the peti- 
tioners’ family. 

Lam free to admit that there is con- 
siderable force in this argument, but 
having given ths malter my best consider- 
ation, 1 am not sure whether the framers 
of the definition in s. 9, cl. 5, really bad in 
their mind the kind of presumptive right 
that the Privy Council speak of in the 
Gossami Sri Gridhariji v. Romanlalyjr 
Gossami (1). The language of the clause 
is, ‘the right of succession 10 the office of 
trustee whereof has been hereditary’. The 
words. ‘has been’ seem to me to suggest that 
the right contemplated is one which has 
continued to the exercised up to date. It 
is common knowledge that most of the 
minor temples in villages in this Presi- 
dency have at one time or another been 
founded by private individuals and in 
theory the presumption laid down in 
Gossamt Sri Gridharijt v. Ramlalji Gossami 
(1), would apply to all of them, Butif 
the course of enjoyment for all the time 
known has been such as to negative the 
exercise of trusteeship rights by the mem- 
pers of the founder's family, it could hardly 
have been the policy of the legis- 
lature to exclude such institutions from the 
control given to the Board over non-excepted 
temples merely onthe basis of a presump- 
tive right in the founder's line. No doubt 
the classification in this Act has to some 
extent followed and to some extent departed 
from the classification adopted in the 


SO. O3;16I A 137; 5 Sar, 350; 13 Ind, Jur. 211 


HARI MAHTON V, SAHEB LAL (PATNA) 


158 10 
Religious Endowments Act of 1883, but I 


am inclined to prefer that interpretation 
of the clause which would take account of 


‘the de facto exercise of hereditary right 


and not of a mere presumptive right not 
exercised for several generations. The 
question really is, not whether the (theoretical 
hereditary right of the family could have 
been lost by non-user until and unless it 
has been acquired by some other set of 
trustees by prescription but whether the 
legislature contemplated a right in actual 
exercise at the present day or a mere theo- 
retical right. 

In this view, I am not disposed to interfere 
with the order of the lower Court, but I 
must add that there is some point in 
Mr. Jagarnnadha Das’s statement that the 
temple is too poor to afford the luxury of 
a paid trustee. The very fact that the 
Board has appointed one of the petitioners 
as an honorary trustee shows that there is 
nothing to be said against him. The record 
shows that it was at his instance that the 
9nd respondent was appointed paid trustee. 
It does not appear whether apart from their 
legal objection to the jurisdiction of the 
Board or the Committee the petitioners 
ever offered to accept appintment as hono- 
rary trustees without anybody else being 
associated with them, I have no doubt that 
any such offer made by them when an 
opportunity arises will be duly considered 
by the Board orthe Committee as the case 
may be. 

The Revision Petition is dismissed; but 
as the question is not free from difficulty 
and 1 do not find anything blameworthy 
suggested against the petitioners, I do nol 
propose to make any order as to the coste 
of this petition. 

A. Petition dismissed. 


tie E, 


PATNA HIGH COURT 

Appeal from Appellate Decree No. 71 

of 1934 
March 7, 1939 
JAMES, J. 
HARI MAHTON AND aNoTaER—APPELLANT 
versus 

SAHEB LAL SINGH—R&#sPoNDENT 

Civil Procedure Code (Act V of 1993), s. 11—Maztte 
at issueand decided wrongly — Whether can l 
res judicata, 

When the matter has once been at issue between tk 
parties and has been decided, whether wrongly c 
rightly, it must become res judicata, The questic 
cannot again be agitated in a suit between the san 
parties andon the same issue, on the ground thi 
the earlier decision was incorrect, Sitaram ` 
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Laxman (1), Tarini Charan Bhattacharjee v. Kedar 
Nath Haldar (2), relied on, Gnanada Gobindo 
Choudhury v. Nalini Bala Debi (3), and Shyam Lal 
Nasua v, Brindaban Chandra (4), explained, 


A. from a decision of the Subordinate 
Judge, Second Court, Patna, dated Septem- 
ber 5 1923. 

Mr. Aziz-ul-lah, for the Appellants. 

r Raj Kishore Prasad, for the Respond- 
ent. 


Judgment.—This is a second appeal 
from the decision of the Subordinate 
Judge of the Second Court at Patna aris- 
ing out of a suit for arrearsof rent, The 
plaintiff is a cosharer in the estate 
which bears tauzi No. 28 on the revenue 
roll of Patna District. His share in the 
estate as recorded in the Collector's regis- 
ter is of two annas ; but there has heen a 
private partition in the estate and the 
share of the plaintiff in lhe patti in which 
the defendants’ holding lies istwo annas 
eight pies. Ina suit instituted for arrears 
of rent which was instituted in 1931 
against the defendants ofthe present suit, 
the defence was taken that the plaintiff 
was entitled cnly toa two annas snareof 
the rent and not to the share claimed, 
that is to say, that he was entitled to 
1/8th of the rent and not to1/6th. The par- 
ties went to trial on this issue; and the 
learned Munsif, erroneously imagining 
that he was strictly bound by the share 
shown in register D and so required to 
ignore private partition made between the 
parties, decided that the plaintiff was en- 
titled only to a two annas share. In the pre- 
sent suit the Munsif held that he was 
pound by the former decision but on ap- 
peal the Subordinate Judge, pointing out 
that the former decision was erroneous, 
decreed the plaintiff's suit and the de- 
fendants have now come up in second ap- 
peal from that decision. 

It appears to be sufficiently clear that 
the decision of the learned Subordinate 
Judge is correct to this extent, that he has 
properly understood the facts and has 
given proper weight to the entry in the 
Record of Rights. In the former litigation 
the Munsif erred In supposing that the 
provisions of s. 60 of the Bengal Tenancy 
Act or any of the provisions relating to 
land registration prevented him from tak- 
ing notice of a private partition whereby 
the parties enjoyed their shares in several- 

‘ty and indeed if this partition had been 
‘made by a Civil Court, the Munsif would 
probably have taken a different view 
pf the matter. But when the matter bas 
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once been at issue between the parties 
and has been decided, whether wrongly 
or rightly, it must become res judicata. 
The question cannot be again agitated in 
a suit between the same parties and on 
the same issue, on the ground that the 
earlier decision was incorrect, as was 
pointed out by Mr. Justice Shab in Sita- 
ram v. Laxman (1) and by the Calcutta 
High Court in Tarini Charan Bhattachrjce 
v. Kedar Nath Haldar 115 Ind. Cas. 
593 (2). 

It is suggested on behalf of the res- 
pondent that the question between the 
parties was not finally decided in the rent 
auit, because the Munsif in that suit re- 
marks that he is concluded by register D 
for the purposes of that suit that is to say, 
ag a Court trying a rent suit. But he 
could not decide anything in that suit, 
otherwise than for the purposes of the 
suit. It is sufficiently obvious that the 
decision was necessary for the purpose of 
that suit and that the question was 
directly and substantially in issue between 
the parties. My attention is called to the 
decision in Gnanada Gobindo Choudhre 
v, Nalini Bala Debi (3), where in a remark 
was made that if the decision Ina rent 
suit was arrivei at merely for the pur- 
poses of deciding the right or liability for 
the period involved in the suit, then the 
issue was raised not directly and substan- 
tially but collaterally or incidentally. On 
that point it may be remarked that no 
Court hearing arent suit can decide any- 
thing otherwise than for the purposes of 
deciding the right or liability for the period 
involved in the suit, and thatthe actual 
decision in that case does not favour the 
argument of the learned Advocate. If 
the effect of the decision of the rent suit 
is regarded as merely deciding that in 
1931 the plaintiff was entitled only to the 
share recorded in register D and not to 
any share of the claim to which was based 
on an earlier partition, it would be neces- 
sary for him, if he raises that claim in the 
game plaint in the present proceedings 
to show that by some events which have 
happened since 1931, he has become en- 
titled toalarger share. The learned Advo- 
cate argues that in Shyam Lal Nasua yv. 
Brindaban Chandra 72 Ind. Cas. 655 (4) 

(1) 45 Bom 1260; €4 Ind. Cas. 162; A I R 192] Bom, 
87; 23 Bom L R 749 (F. B.). 

(2) 115 Ind. Cas. 593; A I R 1928 Cal 777; 48 CL 
J 327; 33 O W N 126; 56 O 723 (F. B.). 

(3)43 C L J 148; 94 Ind, Cas. 837; A I R 1926 Cal 


650; 30 O W N 593. 
(4) 72 Ind. Qaa, 655; A IR 1924 Oal 460, 


736 o 
it was held that where a Court dismisses 
a rent suit holding that the relationship 
of landlord and tenant was not establish- 
ed, the decision is conclusive on one point 
and one pointalone, namely, that the de- 
fendant was not the tenant of the plaint- 
iff during the years for which rent was 
claimed ; and the decision cannot operate 
as res judicata on the question of title in 
a subsequent suit toeject the defendant 
asa trespasser. But that head-note states 
the effect of the decision somewhat too 
broadly. Jo a suit for arrears ofrent ac- 
eruing from April13, 1910, the Court had 
held that there was no relationship of 
landlord and tenant between the parties 
and had dismissed the suit. In 1918 the 
plaintifi instituted a suis to eject the 
defendants on the allegation that they 
were trespassers. The Court pointed out 
that the effect of the decreain the former 
rent suit was that the defendants must be 
deemed not to have been the tenants of 
the plaintiff since Apri] 13, 1910. In the 
suit which was instituted in 1918, ib was 
open to the plaintiff to prove that he had 
title tothe land, and that at some time 
between May £1, 1906, and before 
April 13, 1910, he had been in possession, 
failing which his suit must be dismissed, 

It appears to me to be clear that in 
the case with which we are now dealing 
the decision of the Munsif in the earlier 
litigation though it was erroneous, must 
be treated as constituting res judicata. 

This appeal must be allowed : the decree 
of the Subordinate Judge must be set 
aside and the decree of the Munsif 
restored. Each party may bear his own 
costs in this Cuurt and in the lower Ap- 
pellate Court. 

D, Appeal allowed, 


COO 


LAHÔRE HIGH COURT 
Second Civil Appeal No. 1700 of 1934 
March 20, 1935 
COLDSTREAM, J. 
LABHU RAM—P.uaintTirr—APPELLANT 
l VETSUS 
BANSI DHAR AND OTHERS— DEFENDANTS 
AND ANOTHER—-PLAINTIFFS —RESEONDENTS 
Limitation Act (IX- of 1903), s. 12 (2)—Copying 
Department, tf private agent of applicant for copy 
—'Requisite time’, meaning of—Delay in giving copy 
due to slipshod and negligent procedure of Copying 
Depariment—Time noted by department as having 
elapsed between application and completion of copy 
—Whether can beregarded as time requisite. 
The Copying Department cannot be regarded as a 
private agent of the applicant for copy. ‘Requisite 
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time’ within the meaning of s, 12 (2), Limitation Act, 
means time properly required. When there has been 
no mistake of Counsel, no negligence nor inaction 
nor want of bona fides imputable to the applicant but 
the delay in giving a copyis due to the slipshod 
and negligent procedure of the Copying Department, 
the time which the department itself notes as having 
elapsed between the application and the completion 
of the copy is to be regarded as ‘time requisite’ and 
such period should be excluded in computing 
limitation for the appeal, Ashig Hussain v. Alt 
Bakhsh (l)and Mehr Alt Begv. Sarwar (2), not 
followed, Haji Abdul Rahim v. Chet Ram-Amar Nath 
(3), distinguished, Pramatha Nath Roy v. Lee (4) and 
Jijibhoy N, Surty v. T. 8S. Chettiar (5), referred 


to. ‘ 

S. O. A. from the decree of the Additional 
District Judge, Sialkot, dated July 18, 1934, 
affirming that of the Subordinate Judge, 
Second Class, Narowal, District Sialkot, 
dated March 23, 1933. 

Mr. M. L. Puri, for the Appellant. 

Pandit Nanak Chand, for the Respon- 
dents. 

Judgment.—This appeal is against a 
judgment of the Additional District Judge, 
Sialkot, dismissing the appellant’s fist 
appeal on the ground that it was barred hy 
Jimitation and the only point for deter- 
mination is whether the decision on the 
point of limitation was proper. 

The appellant sued the respondents in 
the Court of the Subordinate Judge, : 
Narowal], for possession of certain house 
property. His suit was dismissed on March 
23, 1933. On March 29, he presented an 
application to the Copying Department at 
Sialkot for copies of ihe judgment and 
decree. What happened after this is 
shown by the certified copy of the orders 
and actions recorded on the application. 
The application was not rejected but enter- 
tained although no fee was paid at the 
time of the application. No direction was 
given as-to the time when the fee was to 
be paid nor was the applicant told when to 
appear to take the copies, The ‘Moharrir 
of the Sialkot Kacheri’ reported to the copys 
ing agent that the file had not been con- 
signed tothe record room. On April 10, 
the copyist noted that the appellant should 
deposit Rs. 20, and notice was sent to him 
to deposit the money otherwise the appli- 
cation would be consigned to the record 
room. The appellant deposited the money 
on the next day. Again he was not told 
when the copies would he ready. On 
April 12, the copyist noted that the copying 
charge would be Rs. 34-2-0, and the copying 
agent ordered that the applicant should be 
awaited up to April 19. On April 18, the 
additional amount of Rs. 14-2-0 was deposit- 
ed, and an order was passed that a copy 
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be prepared (‘nakal tatar howe’. On the 
next day, April 19, the appellant took his 
copy which had been certified correct on 
the 18th by the Clerk of Court. The en- 
dorsement on the copy given recorded that 
the application for the copy had been made 
on March 29, and that the copy had been 
completed on April 18. : 

The appellant presented his appeal on 
May 8, 1933, that is to say, 16 days after 
the period of limitation for the appeal had 
expired. A note on the memorandum stated 
that the appeal was within time after 
deducting the time spent in procuring 
copies (2. e, from March 29; to April 18) and 
holidays (April 29, to May 7). 

The learned Additional District Judge 
based his decision that the appeal was 
barred on Ashiq Hussain v. Ali Bakhsh 
9 Ind. Cas. 381 (1) and Mehr Alt Beg v. 
Sarwan (2), holding that the Copying 
Department is the agent of the applicant 
and that “if the copying agent is at fault 
in delaying his demand for the deposit, the 
Court cannot excuse the d lay.” 

It is contended by app?llant’s Counsel 
that these rulings have no application 
where an application is made direct to the 
Official Department whose duty it is to 
make and deliver copies and not to make 
a further application to some official author- 
ity, that the dates noted on the copy 
delivered are themselves sufficient proof of 
the time requisite to obtain the copies, that 
the record of orders and action taken on the 
application prove that the appellant was 
not negligent but made his doposits when 
asked to make them, and that the appel- 
lant is entitled by statute to add the period 
from March 29, to April 18, to the time 
allowed for the appeal and that, therefore, 
the appeal was presented within time. 

_ Prima facie, an appellant is justified in 
taking advantage of the whole period bet- 
ween the date officially recorded on the 
certified copy asthe date of application and 
the date there recorded as that on which 
the copy was completed. But it is argued 
for the respondents that these dates are not 
relevant, and it was for the appellant to 
account for every day's delay beyond the 
limitation period. Respondent’s Council 
draws attention to the note on the copy that 
the cause of delay in preparing the copy 
was “ Full deposit made on April 18, 1954” 
and contends that as it was due to the 


delay in making the deposit that the copy ` 


A 9 Ind. Oas, 381; C1 PLR 1911;189PWR 
11. i 
(9) 35 P IRA, 

15693 & 94 
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was not ready until twenty-one days after 
the date of the application, the appeal was 
rightly held to be barred by limitation. 
He has referred to a very large number of 
rulings, including those cited in the judg- 
ment of the learned Additional District 
Judge, which relate to cases where appel- 
lant’s delays were held to be inexcusable 
under the provisions of s. 5, of the Limi- 
tation Act. 

The Division Bench judgment in Ashiq 
Hussainv. Ali Bakhsh, 9 Ind. Cas, 381 (1), 
on which Dalip Singh, J. based his ruling in 
Haji Abdul Rahim v. Chet Ram-Amar Nath 
(3), proceeded on the principle that when an 
applicant requests a copying agency to 
procure acopy for him from a Court the. 
copying agency must beregarded as the ap- 
plicant’s private agent whose delay will not 
excuse his principal. In that case the copy- 
ing agent, Delhi, to whom the application had 
been made was not shown to be an officer of 
the Copying Department. It was also found 
that the appellants had been guilty themsel- 
ves of gross negligence, they had not applied 
for copy of the judgment appealed against 
until two and a half months alter the 
judgment had teen delivered., It is 
obvious that that ruling is not upon facts 
similar to those of the present case where 
the application was made personally (this 
is not disputed) to the Copying Department 
Sialkot, and accepted by that department 
as an application to itself sufficient for 
further action by itself to be taken. What 
were the rules followed in Sialkot at the 
time for the acceptance cf copies and pay- 
ments of fees is not clear but-it is evident 
from the endorsement on the application 
that no request was made for any deposit 
of fee until April 10, 1933, after the record 
had been requisitioned from Narowal and 
the amount of fee payable had been as- 
cersained. Here there was no negligence 
on the part of the applicant who deposited 
the amount he was asked to deposit on the 
next day. Nor was he told when the copy 
would be ready or that the deposit was 
insufficient. The copy was apparently not 
completed until the 18th (when the order 
was that it should be completed). It also 
appears that time was allowed to the appel- 
lant up to April 19, to deposit the addi- 
tional amount necessary. Butit isnot shown 
that the appellant vas informed of this. 
The deposit was made a day before this 
period expired. The Copying Department 
was, therefore, whoily responsible for the 

(3) AIR 1928 Lah, 16; 104 Ind, Oas, 586; 28PLR 

5, | 
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delay in this’ case. How the department, 
which was not paid by the applicant, but 
(and this is not denied before me) by Gov- 
ernment and was not asked to make any 
farther application on the applicant's behalf 
but itself to make and supply a 
copy, can be regarded as a private 
agent of the applicantis difficult to 
understand. 

' It is argued for the respondent that the 
applicant must be presumed to have kncwn 
the departmental instructions given in 
Chap. 14-B of Vol. I (p. 5) of the High 
Court Rules and Orders, which are that 
when the copying fees are noi paid at the 
time of the application, the date of appli- 
cation must be considered to be that on 
which the fees were filed. My attention has 
also been drawn to the departmental instruc- 
tions issued by this Court and printed at 
p.7 of Chap. 17-C of Vol. IV of the Rules 
and Orders. But it is clear that these 
instructions were not followed at the time 
in Sialkot, and no regard was paid to the 
orders in Part C of Chap. }7-Cia Vol. IV. 

None of the judgments relied upon by the 
respondents’ Counsel deals with a case on all 
fours with the present one. Ido not think 
it necessary to referto any excepithe two 
Privy Council judgments Pramatha Nath 
Roy v. Lee (1) and Jijibhoy N. Surty v. 
T. 5. Chettiar (5). These certainly lay it 
down that time which need not have elapsed 
ifthe appellant had taken reasonable pro- 
per steps to obtain acopy of the decree or 
order cannot be regarded as ‘requisite time’ 
within the meaning of subs. (2) of 

s. 12 of the Limitation Act and that 
requisite time means time ‘properly requir- 
ed’. They do not, however, lay down Lhe 
proposition that when there has been no 
_ mistake of Counsel, no negligence nor inac- 
tion nor want of bona fides imputable to the 
applicant but the delay in giving a copy is 
due to the slipshod and negligent procedure 
of the copying department, the time which 
the department itself.notes as having 
elapsed between the application and the 
completion of the copy is not to be regarded 
as ‘time requisite.’ 

Allowing for this period in the present 
case I find the appeal to the District J udge 
to have been presented within time. 

(4) 49 O 999; 68 Ind, [Cas.900; A IR1922P 0 
352; 49 I A dul: BLM LT 193; 370 L J 86; 21 A 


L J 118,27 O W N 156; 43 M LJ 765; 18 L W 56; 
(1923) M W N 526 (P O). l 

(5) A I R1928 P O 103; 109 Ind. Cas.1: SO WN 
479; 47 C LJ 510; 26A L J 657; 32 C'WN 845: 
30 Bom. L R 842; 6 R 302; 5: M L J696; 28L W 
207; 551 A161 (P 0). 2 
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“I accept this appeal, set aside the lower 
Appellate Court’s order and remand the 
case to ths District Judge for decision of 
the appeal before him upon its merits. 
Stamp on the appeal to be refunded. 
Costs to abide the event. 

N, Appeal accepted. 
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Transfer of Property Act (IV of 1882), ss. 58, 6' 
—Contract Act (IX of 1672),s. 194— English mort 
gage ~ Incidents—Mortgagor granting power-of-attorne; 
to mortgagee to collect rent as has agent—Held no 
inconsistent with English mortgage — Usufructuar 
morigage—Hessentials—Held on construction, that dee 
created an English mortgage and that possession bi 
morigagee did not place them in position of mortgagee 
in possession and hence not liable on basis of wilfu 
default but of actual receipt. 

There is nothing inconsistent withan Erglish mort 
gage Inthe mortgages making provision for thi 
managem2ntof the property and thus ensuring th 
paymentof the interest, nor in the fact that th 
agreement expressly provides that such managemen 
of the properties and collection of rents should be a 
agent forthe mortgagor and not of the mortgagee 
Consequently, a mortgagor of an English mortgag 
can grant a power-ofattorney to the mortgagee t 
collect in the name of the mortgagor rents and profit 
ofa portion of the mortgaged premises, for ensurin 
the payment of interest. Mati Lal Das v. Easter 
mortgage and Agency Co., Ltd, (1), relied on. [p. 74. 
col, 1.] 

Section 58 (d), Transfer of Property Act, in th 
case ofa usufructuary mortgage contemplates, the 
the wholeof the mortgaged properties should t 
delivered and retained untilthe mortgage debt : 
paid off. [p. 746, cal. 2] 

Wherea bond contains a provision, requiring th 
mortgagor to pay, in addition to the mortgage del 
and interest thereon, further sums paid by the mor 
gagee for the preservation of the property and Goven 
ment Revenue, rents and all other costs, etc., the pr: 
vision does not affect the character of the mortgage: 
an English mortgage within s. 58 (e), of Transfer 
Property Act. 

Ingredients and incidents of an English mortga; 
discussed, 


Per Davle, J.—In spite of the absolute transfer 
the mortgaged property required under the definiti 
ofan English mortgage, the mortgagor has ani 
terest left inthe property, and this interestis n 
limited to the right to redeem but extends to tl 
receipt of the rents and profits of the mortgaged pi 
perty (until the mortgagee chooses to go into posse 
sion and thus renders himself liable to account to t 
mortgagor not only for such rents and profits as | 
actually receives but also for those which but fork 
own mismanagement or neglect he might he 
received), [p. 747, col. 2.] x 
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There is nothing in the Transfer of Property Act 
precluding a saleat the instance of an English mort- 
gagee merely because he may be in possessionof a 
part or even the whole of the mortgaged property whe- 
ther with or without freedom from liability to ac- 
count as mortgagee in possession. [p. 748, col] 

The rights and liabilities of the parties to an 
anomalous mortgage are undoubtedly determined by 
their contract as evidenced in the mortgage bond 
(provided no question of local usage arises), but the 
provisions of the bond may easily import a sale and in 
such cases the mortgagee is entitled toa decree for 
sale though the bond contains no express provision 
giving him such aright. [p. 748, col. ).] 

Held, on construction of document, (i) that the deed 
created an English mortgage as defined ins. 58 (e), 
Transfer of Property Act. 

(ii) that the “substitute” appointed by the mort- 
gagees was the agent of the mortgagor and not of the 
mortgagee ; 

(iii) that the possession taken by the mortgagees 
had not theeffect of placing the mortgagees in the 
position of mortgagees in possession. Consequently 
they were not accountable on the basisof wilful 
default but of actual receipts by them, 


A. from a decision of the Subordinate 
ope of Purnea, dated February 14, 
1934, 

Messrs. P. R. Das, S. M. Mullick, S. N. 
Bose and S, K. Basu, for the Appellants. 

Sir Sullan Ahmad and Mesers. K. 
Husnain, Mohammad Hasan Jan, S. A. Khan 
and A. A. K. Warsi, for the Respondent., 

Wort, J.—This is an appeal by the 
plaintiff in a mortgage action. The Sub- 
ordinate Judge has dismissed the action on 
the ground that the mortgage was an 
anomalous mortgage, that there was no 
agreement for sale contained therein and 
that consequently the plaintiff was not 
entitled to a decree for sale of the property, 
nor was he entitled to a decree on the per- 
sonal covenant as according to the conclu- 
sion at which the learned Judge has arrived 
the plaintiff-mortgagee was in possession 
and that s. 68 (2) of the Transfer of Property 
Act as it at present stands, applied. l 

A number of other questions were decided 
by the Subordinate Judge, but some of 
them do not arise in the appeal. On the 
same date on which the mortgage was exe- 
cuted, a power-of-attorney in favour of the 
mortgages was also executed by the mort- 
gagor under which, so far as regards one 
part of the property, the mortgagee, either 
by himself or a substitute, was entitled to 
collect the rents and profits and set them 
off against the interest, and any balance 
thereafter remaining against the principal. 
‘There was a provision that the mortgagee 
was to account only for that which he had 
actually received. This latter provision 
the learned Judge has characterized as 
unconscionable, and the same view has 
been taken of the agreement entered inta 
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by the parties after the mortgage monies 
had become due, under which in considera- 
tion of the mortgagee not enforcing his 
mortgage the mortgagor was to pay an 
increased rate of interest being 9 per 
centum per annum. This as I say has also 
been characterized by the learned Judge 
as unconscionable and as a penalty and, 
therefore, not recoverable. 

But in this appeal Sir Sultan Ahmed who 
appears on behalf of the respondent agrees 
that he cannot support the Subordinate 
Judge’s judgment on this point nor as 
regards what the Subordinate Judge’ 
describes as a penalty. We have, therefore, 
to consider only the question of whether 
the mortgagee is entitled to a decree for 
sale or on the personal covenant, and whe- 
ther in the circumstances of the case it can 
be rightly held that he is a mortgagee in 
possessicn with the liabilities of a mort- 
gage in that position. 

The first point involves the question of the 
construction of the mortgage bond and the 
power-of-attorney. It is said by the respon- 


. dent that, read together, these documents 


constitute an anomalous mortgage being a 
combination of an English and a usufructu- 
ary mortgage, 

The mortgage-deed was dated August 
28, 1907, for a sum of Rs. 3,70,090, the due 
date being August 31, 1912, with interest: 
at the rate of 8 per centum per annum 
with half-yearly rests. The bond was in. 
the form used in the Presidency towns 
based on English conveyancing precedents, 
The power-of-attorney was, as I have said, 
executed on the same date. On May 23, 
1921, after the mortgage monies had 
beceme due, and on the mortgagee mak- 
ing a demand for payment thereof, the 
agreement to which reference has already. 
been made was entered into under which 
the mortgagor agreed to pay interest and 
compound interest at the rate of nine per 
centum per annum instead of at the rate 
of 8 per cent. per annum as in the inden- 
ture provided. Apart from the statement 
of its existence we are not concerned with 
this agreement, 

The terms of the mortgage bond are im- 
portant, the first of which is to this effect : 

“ Whereas the said mortgagor being heavily 
involved in debts and with a view to save his prop- 
erties from being sold in execution of his ereditors 
hath applied to the said mortgagees to Jend and 
advance to him the sum of Rupees three lacs and 
seventy thousand which they,the said mortgagees, have 
agreed to do upon having the re-payment thereof with 
interest thereon secured in manner following and upon 
the said mortgagor executing an irrevocable power-of- 
attorney in favour of the said mortgagees authorising 


740. 


them or either of them during the subsistence of 
this mortgage and until the whole of money bereby 
secured are fully paid up and liquidated to realise 
the several rents amounting to Rs, ?,966-1-0 annually 
fiat will henceforth that is from the month of 
Kartick 1314 DB. S become due from the several 
putnidars of the said mortgaged properties whose 
names are mentioned in the schedule annexed to such 
power of-attorney which is to bear even date with 
these presents and to apply the same pro tanto 
first towards liquidation of the half-yearly instalment 
of interest that will become due to the said mort- 
gagees and the balance, if any, towards the principal 
for the time being due under these presents." 

It preceeds to: 

“ grant, convey and transfer unto the said mort- 
gegees all those several zemindaries, etc., etc., and the 
reversion and reversions, remainder and remainders, 


rents, issues and profits, etc,, etc., of lande, mesguages, 
tenements, hereditaments, etc.” 


And then the habendum clause: 

“ To hold the same and all and cingular and other 
the premises hereby granted and conveyed or other- 
wise assured and expressed and intended so to be 
unto and to the use of the raid mortgagees for ever 
subject neverthelees to such proviso for redemption.” 

There is further a clause under which 
the mortgagor undertakes to: 

“ray all costs, charges and expenses which the 
said mortgagee shall or any (of them) be put to cr 
incur in getting inand recovering payment of the 
moneys ard premises hereby secured including the 
costs cf and incidental to these presents and ile 
costs, charges and expenses of deputing men to 
goto Purnea or recovery of the moneys aforesaid 
without any deduction or abatement whatsoever.” 

There is also a personal covenant to 
re pay. ‘The deed also contains a covenant 
as to tille. There is an agreement to allow 
the mortgagor to redeem within the period 
of one year from the date of the deed on 
payment of the principal sum together 
with interest and there is a further 


covenant to allow part payment in these 
terms: 


“asalsoto make part payment of the principal 
money hereby secured after the expiration of one 
year from date of any sum not less than rupees one 
thousand at atime provided all interest due at the 
time is first satisfied and upon such payments being 
made interest shall.......,.....on the amount so paid 
provided further and is hereby lastly agreed and 
declared by and between the parties hereto that 
in case the said mortgagor pays to the said mort- 
gagees sum ofrupees one lac towards part payment 
of the principal moneys hereby secured provided all 
interest due at the time of such payment is first paid 
then the said mortgagees shall allow the said mort- 
gagor a further period of three years over and above 
. the period of five years hereby fixed for re-payment 

of the moneys hereby secured, but subject to the 
terms and conditions hereinbefore reseryed for re- 
payment of the moneys hereby secured,” 


In pursuance of the agreement contained 
in the first part of the mortgage-deed the 
mortgagor executed a power-of-attorney of 
the same date, under which the mortgagees 
were authorized in the name and on behalf 
of the mortgagor to realise the putni and 
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mokarrari rents, cesses and interest and 
other dues: i ; 

“ due to mein respect of the several zamindaries 
aforesaid from the several putnidars cr tenants or 
tentre-holders mentioned in the schedule hereto 
annexed.” 

The sums so collected were to be set off 
as against interest, any balance going 
towards the principal: 

“without being in any way held accountable as 
mortgagees in posession and being only accountable 
for monies actually received by them and for nothing 
else " 

There was a provision that the mert- 
gagees were: 

‘entitled to ask, demand, sue for, recover and 
receive of any from the tenants mentioned in the 
schedule..... or any other person or persons who for 
the time being shall be liable to pay the several paini 
and mokarrart rents and cesses, etc," : 

There was the provision that actions 
might be started by the mortgagor: 

“for me andin my name and on my behalf to 
sign and verify plaints, written statements, appli- 
cations, petitions, etc." 

The clause dealing with disposal of the 
moneys so collected is important and is in 
these terms: 

‘ And Lathorise my said attorneys or attorney to 


-apply and dispose of the money which shall from 


time to time so come to their or his hands by virtue 
of any of the powers herein contained in the manner 
following: withand out of the said moneys in the 
first place to pay and satisfy allthe costs, charges 
and expenses which shall from time io time he 
incurred or sustained by my said attorneys or 
attorney in exercise or execution of any of the powers 
and authorities herein contained including the 
reasonable salary of an agent lo be appointed in 
Purnea and the travelling charges and other incidental 
expenses, such charges and expenses being at the 
absolute discretion of the said attorney or attorneys 
and to apply the balance pro tanto towards payment 
and liquidation of the interest which shall from time 
to time become due to any said attorneys on the 
Indenture of mortgage aforesaid and to apply the 
balance (if any) towards payment pro tanto of the 
said principal sum, ete.” | 

There is also a provision that each mort- 


gagee might act separately and apart from 
the other, and then an important clause 
occurs upon which an argument has been 
addressed to the Court: 

“ And for the further, better and more effectual 
doing effecting, executing and performing of the 
several matters and things aforesaid I hereby give 
and grant unto my said attorneys and each of them 
full power and authority from time to time to appoint 
one or more substitute or substitutes to do, execute 
and perform allorany such matters and things as 
aforesaid and to appoint another or others in his or 
their place or places and all and whatever my said 
attorney or either of them or their or his substitute or 
substitutes shall do or cause to be done in or about 
the premises I do hereby for myself, my heirs, 


executors and administrators covenant with the said 


mortgagees (named) their executors and adminis- 
trators to allow, ratify and confirm, etc.” 


At this point it might be said that the 
yearly interest on the mortgage amounted 
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‘to the sum of Rs. 29,600, the income of the 
. property, the collection of rents of which 
was allowed by the power-of-attorney, was 
Rs, 29,666-1-0. Apart, therefore, from any 
costs of collection, the balance left over 
after the interest was satisfied was ap- 
proximately Rs. 66. 

The main argument in the case related 
to the question of whether this was an 
English mortgage or an anomalous mort- 
gage, Itissaid by Sir Sultan Ahmad in 
the first place that as under the mortgage 
deed the morlgage moneys were advanced 
and the mortgage executed in 
consideration of the power-of-attorney 
being executed by the mortgagor, and the 
fact that the mortgage-deed andthe power- 
of-attorney were to be read together, the 
form of the mortgage was entirely incon- 
sistent with the natureof an English mort- 
gage in that it granted powers of manage- 
ment over some of the mortgaged properties 
` of such a character as in effect to put the 
mortgagees in possession. But there is 
nothing inconsistent with an English 
mortgage in the mortgagee making provi- 
sion for the management of the property 
and thus ensuring the payment of the 
interest, nor in the fact that the agreement 
expressly provides that such management 
of the properties and collection of rents 
should be as agent for the mortgagor and 
not ofthe mortgagee: see Mati Lal Das v. 
Eastern Mortgage and Agency Co. Ltd. 
(1) to which reference is made later in this 
judgment for another purpose. 


It is not disputed in this ĉase that the 
mortgagor transferred the property 
absolutely to the mortgagees. Thereisa 
personal covenant to repay the mortgage 
moneys as also a covenant to retransfer the 
property on the repayment of the mortgage 
money. It i8 argued, however, that as 
there isthe clause. giving the mortgagor 
certain options as regards part-payment 
and extension of time for repayment of 
the principal sums, it is not a deed wherein 
the mortgagor binds himself “to repay the 
- mortgage money on a “certain date” within 
the meaning of s.58(e)of the Transfer 
of Property Act. Dealing with this argu- 
ment, it seems tome quite clear that the 
grace which the mortgagees would grant 
to the mortgagor in certain circumstances 
inno way affects the clause which isin 
the mortgage-deed under which the mort- 


(1) 47 I A 265; 61 Ind, Cas. 486; (1920) M W N 631; 
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gagor undertook torêpay mortgage monies 
on August 31, 1912, 

Itis also argued—an argument which in 
my judgment has no more force than the 
one to which [ have referred that the 
clause postponing the date of redemption 
also contravenes the definition in cl. (e) 
of s. 58. Whatever else may be said 
regarding the mortgage-deed and the 
power-of-attorney, the mortgage-deed 
itself most certainly complies with the 
definition of an English mortgage contain- 
edin cl. (e) of s.58 in the sense that it 
contains the three necessary constituents 
therein provided. 

The main argument, however, is directed 
towards the clauses whichit& is said place 
the mortgagees in the position of mort- 
gageesin possession. This has a bearing 
on both the questions, being the only 
questions before us: that is to say, if 
is argued that being in possession —under 
the conditions provided for in the mortgage 
and the power-of-attornsy, the mortgage 
was a usufructuary mortgage, and being 
partly an English mortgage and partly a 
usufructuary mortgage, the mortgage is 
what s.58 (a) describes as an anomalous 
mortgage. This sub-section replaces the 
old 8.93. The respondent's alternative 
argument is that assuming that it is an 
Eaglish mortgage, the appellant-mortgagees 
are in a position of mortgagees in posses- 
sion and are liable to account as such, 
not being entitled to contract themselves 
out of the statutory liability in that respect. 
The appellants’ argument on this point 
depends to some extent on the question 
of fact. According tothem one N. K. Sen 
was appointed a substitute under the 
latter clauses of the power-of-attorney. It 
is said by the respondent that N. K. Sen 
was not a substitute within the meaning 
of the power-of-attorney but was an agent 
of the mortgagees under an earlier clause 
of the power. Itis argued that no proof 
was givenof any appointment under the 
clause entitling the mortgagees to appoint 
a substitute or substitutes. On the part 
of the appellants it is contended that the 
action proceeded in the Court below on ths 
assumption that the allegations contained 
in para. 5 of the plaint wers true. There 
wasno specific denial of para.o in the 
written statement; paras. 11, 12, 15 and 17 
thereof are relied upon by the respondent 
in support of his contention. The aver- 
ments in the written statement in my judg- 
ment are insufficient to put in issue the 
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substitute or not; and this is borne out 
by what happened subsequently. The 
paragraphs to which I have referred in the 
written statement are equivocal. It is 
true that the defendant asserts that the 
plaintifis appointed Nishi Kanta Sen as 
their agent in Purnea and later itis stated 
that the plaintiffs were liable for the acts 
` and omissions of their agent; but when the 
case came before the learned Subordinate 
Judge forthe settlement of issues, no issue 
was settled on this point and it is said 
(as [have already stated) that the trial 
proceeded on the assumption that as a 
fact the plaintiffs purported to appoint a 
substitute under the later clauses of the 
power-ol-attorney. The most that can be 
said for the respondent is that he treated 
his own pleading, and so did the Judge, as 
.a question of what inference in law could be 
drawn from the facts. 
~ The other matters to which reference is 
made by the respondent on this point do 
not appear to assist him. There wasa 
letter from the plaintiffs to the defendant 
dated May 29, 1923, in which the question 
ofpayment of mortgage moneys was 
referred to and the last paragraph of that 
letter referred to their agent Babu Tarak 
Chandra Das “to allow inspection of 
account-books and other papers relating 
to the putni rents collected on your behalf”, 
“the letters relied upon by the defendant 
showing not that Nishi Kanta Sen was the 
agent of the plaintiffs, but that rents were 
being collected by an agent in the defend- 
ant’s behalf. The last part ofthe sentence 
however, is a complete repudiation of this 
suggestion as the appellants there state 
“putni rents collected on your behalf" 
(namely, the defendant-respondent). No- 
thing it seems tome canbe got from the 
letter which assists either side with regard 
to this matter. It would appear from some 
reference made in the case that the 
appointment of Mr. N. K. Sen was bya 
 power-of-attorney by the appellants; but 
this has never been called for and inthe 
circumstances relating to the pleadings 
to whichI have referred, nothing, can be 
assumed against the plaintiff-appellants in 
this regard. It would, therefore, appear 
‘and this is not denied, that the plaintiff- 
mortgagees did not act under the earlier 
part of the power-of-attorney in the sense 
that they collected rents themselves or by 
their agent in Purnea. On the execution 
of the mortgage-deed and the power-of- 
attorney they proceeded to appoint a 
substitute under the later clause, and this 
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they contend was in substance placinga | 
Receiver in possession on the conditions . 
contained in the deed, that being that the 
collections should be made on behalf of the 
mortgagor; in other words, the person 
collecting was the agent of the mortgagor 
and not of the mortgagees. On this conten- 
tion, to some extent, depended the argument 
that the agreement was obtained by undue 
influence, This argument was supported 


by the Subordinate Judge in the Court 


below; but the argument, as I have said, 
has been abandoned by the respondent, 
he agreeing that he cannot support the 
judgment of the Subordinate Judge in 
this respect. (The substitute collected 
rents not of the whole of the property, but 
of only one portion, the rents in respect of 
which were approximately equal to the 
yearly interest.) ie 

The first substantial matter, therefore, is 
whether in the -circumstances it can be 
said that this amounts to a usufructuary 
mortgage. Inmy judgment the matter is 
The position is not con- 
sistent with that of a usufructuary mortgage 
as defined by cl.(d) of s. 58 of the Transfer 
of Property Act. The clause provides 
that the mortgagor delivers possession of 
the mortgaged property and authorizes 
him (the mortgagee) to retain such posses- 
sion until the payment of the mortgage 
moneys. Possession is not delivered in this 
case of the whole of the mortgaged property 


orany part for that matter; but it does 


appear that what tbe section contemplates in 
any event is that the whole of the mortgaged 
property should be delivered and retained 
until the mortgage-debt is paid off. Sir 
Sultan Ahmed with some reluctance 
concedes the point that if possession of the 
nature which was delivered to the mort- 
gagees in this case had. teen given subse- 
quent to the mortgagee-deed and not under 
a document (the power-of-attorney). which 
wasto be read with the mortgage-deed, 
then his argument could not be supported. 


. But as it is, itis based very largely, if not 


entirely, upon the fact that the power-of- 
attorney and the mortgage-deed were one 


‘and the same -in this respect and - that, 


therefore, it is tantamount toa delivery of 
possession under the mortgage-deed itself. 

A further argument by the respondent 
was that under the power-of-attorney 
the rights controlling the manage- 
ment of the properties were in the mort- 
gagees. 

One of the arguments upon which Sir 
Sultan Ahmed laid the greatest stress was 
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that the grant of the power-of-attorney was 
entirely inconsistent with the circumstances 
of an English mortgage. The argument 
appears to be that an essential of an English 
mortgage is the transfer absolutely of the 
property so that nothing is left in the mort- 
gagor which gives him any righito deal 
with the property in any way, and that, 
therefore, if this were in fact an English 
mortgage and to be construed as such, 
there would be nothing left inthe mortgagor 
over which powers of management could 
be granted; in other words, by the deed 
itself all the interest in and powers of 
management over the mortgaged property 
were already in the mortgagees. This 
argument, in my judgment, is fallacious. 
It could not be suggested that the interest 
which the mortgagee under an English 
mortgage in India has is greater than is 
conferred by a mortgage of a similar 
character in England. In Heath v. Pugh 
(2) Lord Selborne has pointed out that so 
long asa mortgagee does not exercise his 
right to get into possession, the mortgagor 
has a right to collect the rents 
and profits of the mortgaged property. 
“His possession was rightful and not by 
wrong.’ Inthe absence of the exercise of 
-the mortgagee’s right he is entitled “to sue 
for possession andfor recovery of rents and 
profits in his own name”. 

“In equity the conveyance of the legal estate toa 
mortgegee was regarded as nothing more than a 
security fora debt. During the subsistence of the 
equity of redemption the debt, together with this 
benefit of the security, passed to the executor by a 
will of the personal estate {of the mortgagee), and 
the legal title to the land did not pass by a 
"general devise of all the mortgagee's real estate 
because it was not regarded in equity as any part 


of that estate......... ‘the interest in the land must 
be somewhere and cannot be in abeyance, but itis 


not in the mortgagee, and therefore must remain’ 


in the mortgagor”. 

These observations although made ina 
case in which the question of limitation 
was the point to be decided, are in point 
and are a complete answer to the argument. 
The decision to which I have referred was 
upheld by the House of Lords reported in 
Pugh v. Heath (3). If, therefore, so long as 
the mortgagee did not get into possession, 
the mortgagor is entitled to recover posses- 
sion from a third party and to recover rents 
and profits, the power-of-attorney granted 
by him entitling that person in the grantor’s 
name to collect the rent and profits cannot 
be said to be inconsistent with what is 
knownin Indiaas an English mortgage. 

(2) (1881) 6 Q B 345. 


(3) (1882)7 A O 235; 51 L J Q B 367; 46 L T 321; 
30 W- R 553, 
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For the reasons which I have stated, namely, 
that the deed did not deliver possession to’ 
the mortgagee and thatthe mortgagee was’ 
notentitled to retain possession till the 
payment of the whole of the mortgage’ 
monies and that the agreement between the’ 
parties was not inconsistent with an. 
English mortgage, it seems to me that 
the decision of the learned Subordinate. 
Judge that this was an anomalous mort- 
gage being partly English and partly 
usufructuary cannot be supported. . 

In that view of the matter the only re-. 
maining question is whether, as the learned. 
Subordinate Judge has decided, the mort- 
gagees were liable to account not only for 
what they have actually received but what 
the defendant-respondent or what N. K. 
Sen, the substitute, has received and not 
accounted for. This raises two questions. 
The first is whether the mortgagees were 
in possession, and secondly, whether in any 
case N. K. Sen could be considered the 
agent of the mortgagees. The second 
point I have already decided in coming 
to the conclusion that N. K. Sen wasthe 
substitute and therefore in the position of 
the mortgagees themselves had they exercis- 
ed their rights to collect the rents and 
profits by an agent in Purnea, His posi- 
tion was, that of agent for the mortgagor. 
With regard to this matter the case of 
Mati Lael Dasv. Eastern Mortgage and 
Agency Co., Ltd. (i), was referred to. In 
that case the Company were the mort- 
gagees of certain properties to secure a 
payment of the sum of Rs. 2,50,900 and in 
another case to secure the sum of 
Rs. 1,20,000. Two different properties were 
mortgaged under two different deeds. It 
is true thatin those deeds there was a 
provision that the mortgages were to be 
construed as English mortgages. The 
important clause in connection with the 
point raised in this case and contained in 


those mortgages were : | 

“Until the mortgagees shall enter into and 
take possession of the mortgaged premises such 
mortgaged premises shall be managed entirely 


and without apy interference whatever by the 
mortgagor by two persons (numed).” 
Incidentally these persons were con- 


nected with the mortgagee Company. The 
managers were given the fullest possible 
power for the proper management and 


improvement of the mortgaged pre- 
mises ; oo 
“including power to appoint and dismiss all 


servants and to make settlements with raiyats 
and farmers, to give leases and to institute and 
conduct and defend suits and other legal 
proceedings,” 
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This elause, if anything, was somewhat 
wider than that contained in the deed 
under our consideration. There was a pro- 
vision that out of the rents and profits 
collected the manager would pay 
Government revenue 7 

“and all Government and Municipal cesses, rates, 
rents for sikmi and putnitenures to superior 
Jandlords and all other charges payable in 
respect of the mortgaged premises,” 


Then interest was to be liquidated; 
and then, in thethird place, the proper 
costs and charges for management were 
to be paid. There was a clause also 
that the mortgagees without prejudice to 
their rights might in certain events ap- 
pointed a Receiver. One argument in 
that case (as in this case) was that the 
terms of the mortgage was unconsionable and 
unenforceable in equity. Their Lordships 
point out that there was nothing to suggest 
or support this contention from the fects 
proved. The mortgagor understood the 
agreement and therefore there was nothing 
to support the view that this part of the 
mortgage deed was unenforceable. The 
matter does not arise in the present case 
for the reasons which I have already 
tated. Butit was contended also in the 
. Privy Council that thetwo persons named 

as managers and who as I have said and 
repeat were connected with the mort- 
gagee Company, were agentsof the Com- 
pany and by these agentsthe mortgagees 
were in possession and were  liableto 
account as mortgagees in possession, 
Their Lordships held that: | 

“The Company never was in possession, ncr 
was it liable for any default or any waste or 
management or any negligence. The Company was 
careful not to act in any way as a mortgagee 
in possession. The Company had a perfect right 
before lending ifs money to insist upon 
the mortgagor appointing managers in whom 

‘the Company had confidence,” 

As already stated, there were two mort- 
gages in this case. The argument referred 
to related to the mortgage on September 

| 21,.1890, the other being dated November 7, 
1890. Lt is impossible to draw any distinction 
between the case before the Judicial Com- 
mittee and the case which is before us, 

Whatever might have been said ifthe 
` mortgagees themselves had exercised their 
rights under the. power-of-attorney apart 
from the appointment of substitutes, 
the appointment of N. K. Sen ag a sub- 
stitute clearly had not the effect in law 
of making the mortgagees, mortgagecs 
in possession. There is nothing in law to 
prevent, in the circumstances ofthe kind 
with which we are dealing, the mortgagees 
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insisting upon the management of the 
property or that part of the property in 
the sense in which it has been agreed 
upon between the parties in this case; 
and there is equally no reason why in 
those circumstances there should nct be an 
agreement as there wasin the case cited: 
the person there managing the property 
and collecting the rents and profits should 
manage iton behalf of the mortgagor and 
as his agent. Reference was made to the 
decisionin Juggewun Das Keeka Shadhv. 
(4), during the 
course of the argument. In this case a 
mortgage ofa certain property by some of 
the partners for the benefit of the firm 
was executed and under the mortgage 
the mortgagee placed a clerk (partner) 
in possession to collect the rents and pro- 


fits. It was held that solong as the rents 


and profits were paid over to the mort- 
gagee, the partner was the agent of the 
mortgagee and, as such, was in possession 
bythe mortgagee so long as the pay- 


‘ments continued. In that case, however, 


we have none ofthe circumstances of the 
present and it seems to me that it has 
no application tothe point we are de- 
ciding. In my judgment, therefore, ihe 
mortgagees here cannot be heldto be 
mortgagees in possession and to account 
as such and there is, therefore, no question 
as to their conlracting out of the statutory 
liability to account as mortgagees in 
possession. ‘That decision would also dis- 
pose of the finding of the Subordinate 
Judge that the plaintiffs were not entitled 
to a decree on personal covenant. 
Incidentally one of the reasons which the 
learned Judge has given for his decision 
on this pointis that no such claim was 
made inthe plaint. In the circumstances 
of the case the question of whether the 
plaintifs madea claim or not is im- 
material, it being an English and not an 
anomalous mortgage. l 
The plaintiffs are. entitled to a decree 
for sale of the property under s. 69 ofthe 
Transfer of Property Act. An account 
will be prepared on the footing that the 
Sums aclually received by the mortgagees 
will be set off against the interest in the 
first place and as against the principal 
in the second. As the decision of the 
Court below regarding the penal character of 
provisions of the agreement of May 23, 
1921, is reversed, the mortgagees are entitl- 
edto interest at the rate provided by 


te BIE Bd 
(4)2 MIA 487; 6 WR P O 10; 1 Suther 109, 
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the mortgage until May 23, 1921, and 
thereafter at the enhanced rate provided 
by the agreement of that date. 
The appellants prayed for the appoint- 
ment of a Receiver. A Receiver was ap- 
pointed by an interim order of tho Court. 
That order-is now discharged and the 
Receiver will be discharged on the accept- 
-ance by the Subordinate Judge of the 
“Receiver's accounts. In the circumstances 
‘of the case I think that it is just and 
‘proper that a Receiver should be appoint- 
ed, but the appointment will be made by 
the Subordinate Judge. In taking the 
account such sums as have been advanced 
‘by the mortgagees under the various 
‘anterum orders of this Court will be added 
‘to the mortgage debt with interest. 
The appeal is allowed with costs through- 
out. ; 
Dhavle, J.—I agree that the appeal 
should be allowed, and that the plaintiffs 
‘should have a decree for sale with cosis 
‘of both Courts, the accounting being done on 
- the basis of actual receipts. 
On the face of it the bond in suit con- 
-tains all the three ingredients of an 
English mortgage as defined in s. 58 (e) of 
.the Transfer of Property Act: 
(1) The mortgagor expressly covenenis 
to pay the mortgage debt on the August 
31,1912: 
- (2) He tiansfers the mortgaged property 
absolutely to the moitgagees by employing 
.the words “grant, convey and transfer”, 

followed by the commoh-form conveyancer's 
wealth of detail what is compendiously 
described in the covenant for title as “an 
absolute and indefeasible estate of inherit- 
‘ance in possession”; and 

(3) There isthe proviso for redemption 
that upon payment of the mortgage money 
.as agreed, the mortgagees will ‘‘re-convey 
and ie-assure’ the mortgaged’ property to 
the mortgagor. 

The respondent, however, succeeded in 
inducing the lower Court to regard the 
mortgage as anomalous, and as a con- 
sequence to refuse. the prayer of the 
' mortgagees for a sale as upon an English 
- mortgage, on the footing that there was 
no absolute transfer of ihe mortgaged pro- 
perty because under the mortgage bond 


and the power-of-attorney the mortgagees ` 


- were to and make collections from a portion 
. of the mortgaged properties as. agents of 
the defendant mortgagor with a right to 
grant sent receipts, and to bring suits 
for recovery of rent against the patnidars, 
in the name of the defendant as owner,’ 
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and apply the monies to the satisfaction 
of the interest, etc., due to them. 

Sir Sultan Ahmed for the respondent 
has endeavoured to support the view of 
the lower Court not only on this but also 
on several minor grounds. He has urged 
that the bond does not really stipulate “a 


certain date” for payment within the de- 


finition in s. 58 (e) because it contains 
provisions which make it optional for the 
mortgagor to redeem the mortgage on 
full payment within one year, or after the 
expiry of one year to make part pay- 
ments of the principal money in any sums 
not less than Rs. 1,000 at a time, and 
further require the mortgagees, in case the 
mortgagor pays one lakh of rupees out 
of the principal, to allow in three years 
over and above the period of five years 
fixed by the kond for repayment of the 
monies secured. The option to pay earlier 
than the date fixed or to make part 
payment is, however, merely an option 
given to the mortgagor, and dces aot 
bind him to pay on any date other than 
the August 31, 1912. Tae extension of 
time, in case one lakh is paid out of the 
principal money, is again only a conces- 
sion to the mortgagor and depends on his 
carrying out a condition which he is not 
bound to fulfil; if cannot, therefore, be 
regarded as fixing an alternative date on 
which he binds himself to pay the mort- 
gage money. ‘These provisions do no’, thes, 
really detract from the stipulation that the 
mortgagor is to repay the mortgage debt 
on the August 3], 1912, and do not make 
the mortgage anomalous within the mean- 
ing of s. 98 of the Transfer of Property 
Act as it stood at the time of the transac- 
tion, It has also been suggested that the 
character of the mortgage is affected by 
the fact that what the mortgagor binds 
himself to pay on the August 31, 1912, is 
the principal money only. But the mert- 


-gagor also covenants to pay the interest 


duly (t.e. as it falls due half-yearly), 
and the definition requires a “certain date” 
for repayment of the mortgage money 
(an expression meaning the principal and 
interest) only in order that it should be 
known with certainty when the mortgagor 
may redeem or the mortgagee proceed to 
foreclosure or sale an object which is not 
defeated by providing for earlier payments 
of interest. Sir Sultan Ahmed has also 
urged that as the mortgage bond requires 
the mortgagor to pay, in addition tothe 
mortgage debt and interest thereon, fur- 
ther advances and sums paid by the 
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' mortgagees for the protection or preserva- 
tion of the mortgaged premises, and 
Government revenue rents, taxes, etc., and 
costs, charges and expenses, this has the 
effect of making the mortgage anomalous. 
These additions, however, are practically 
all of them additions which the mortgagees 
would be entitled to make even without 
an agreement to that effect; the definition 
in s. 58 (a) includes money to be ad- 
vanced as well as money advanced, and 
the mortgagees, if in possession, could 
make the additions specified in clauses 
(b) and (c) of s. 72 and if not in posses- 
sion could do much the same under the 
genaral law, as has been held in several 
cases, while cosis charges and expenses 
are allowable under O. XXXIV of the 
Code of Civil Procedure. Even if it were 
otherwise, these additions would, as my 
learned brother pointed out during the 
argument, merely constitute clogs on the 
equily of redemption; they would, clearly 
not affect the character of the mortgage, 
as an English mortgage within the defini- 
tion, 

The substantial question in the appeal 
is thus reduced to the effect of the power- 
of-attorney as to which a two-fold argu- 
ment has been presented to us on behalf 
of the respondent No. (1) thatit is incon- 
sistent with an English mortgage and 
` renders the mortgage in suit anomalous, 
and (2) that notwithstanding the recital in 
the power-of-attorney that the attorney 
were not in any way to be held account- 
able as mortgagees in possession but were 
to be accountable only for monies actually 
received by them and for nothing else, 
the appellants are liable to account as 
mortgagees in possession. The mortgage 
bond itself places the execution of the 
power-of-attorney by the side of the 
furnishing of the mortgage security as 
conditions upon which the mortgagees had 
agreed to advance the money. The power- 


of-attorney purports to have been executed 
“With a view to ensure punctual payment of 
interest on the said sum of Rupees three lakhs 
seventy thousand which comes up to Rupees fourteen 
thousand and eight hundred every six months”. 


It appoints the mortgagees jointly and 
severally to be the mortgagor's 

“true and lawful attorney or attorney irrevocable 
AA so long as the money secured by the said 
indenture (i.e. the mortgage bond) or any part 
thereof remains due and unpaid, to recover 
cain patni......rents.....And upon von-paymert of the 


same Çi. e. by the patnidars)...... to commence, carry 

on, and prosecute any... .suit.....for the recovery 

of the said rent.....for me (i. e. the mortgagor) 
+ . 


and in my name and on my behalf...... 
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It then authorises the said attorneys 

“with and out of the said monies, in the first 
place to pay and satisfy all the costs, charges and 
expenses which shall from time to time be in- 
cured ...by my attorneys or attorney in exercise 
Of any of the powers..... .herein contained, 
including the reasonable salary of an agent to be 
appointed in Purnea...... such charges and expenses 
being at the absolute discretion of the said attorney or 
attorneys, andto apply the balance gro tanto to- 
wards’ payment and liquidation of the interest 
which shall from time to time become due to my 
said attorneys on the indenture of mortgage afore- 
said, and to apply the balance (if any) towards 
payment pro tanto of the said principal sum of 
Rupees three lacs and seventy thousand”. 

And it concludes by giving the attorneys 
jointly and severally 

“full power and authority fromtime to time to 
appoint one or more substitute or substitutes” “for 
the better and more éffectual doing effecting, exe- 
cuting and performing of the several matters and 
things aforesaid”, “to do, execute and perform all 
or any such matters and things”......... Pes 

Sir Sultan Ahmed has urged that the 
power-of-attorney was an integral 
part of transaction. This may be 
conceded. He has next urged that the 


had the effect 


power of putting the 
mortgagees in possession of the patni 
properties, and that as ths rents and 


profits of the patnis were to be applied 
to the payment of interest and principal, 
the mortgage is in reality an usuafructuary 
mortgage. Assuming for the moment that 
the power must be regarded as putting 
the mortgagees in possession of the patni 
properties, does the mortgage become 
usufructuary in addition to being an 
English mortgage? The essence of an 
usufructuary mortgage under the definition. 
in s. 98 (d) is the delivery of possession 
of the mortgaged property by the mort- 
gagor to the mortgagee, with authority to 
the latter to retain such possession until 
payment of the mortgage money, the 
mortgagee cannot either foreclose or sell, 
but is limited to holding possession of the 
property, and applying the usufruct in 
the manner agreed upon, until he is paid 
off. The usufructuary mortgagee has thus 
no remedy beyond the property delivered 
to him, and this implies that a mortgage 
like the present in which the mortgagor 
certainly did not deliver possession of the 
entire mortgaged property to the mortgagees 
while the mortgagees clearly hold a security 
for their money upon properties not all 
of which are covered by the power-of- 
attorney, is not an usufructuary mortgage, 
The contention was, therefore, rightly given 
up. But a mortgage may be anomalous 
without being made up of two or more 
of the four types defined in- s. 08, and 
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Sir Sultan Ahmed has also argued that 
the mortgage in suit cannot be regarded 
as an English mortgage because the 
power-of-attorney which is an integral 
part of the mortgage, treats the rents and 
‘profits of the patni properties which the 
morigagees were empowered to recover 
as rents and profits due to the mortgagor, 
This, it was said, shows that there was 
only an ostensible transfer of the mort- 


gaged property to the mortgagees, 
whereas an English mortgage unques- 
tionably requires an absolute transfer, 


The argument further was that not being 
an English mortgage within the defini- 
tion ins. 58 (e) of the Act the mortgage 
must be treated as anomalous and that 
there being no express stipulation for a 
‘Sale, the appellants were rightly refused 
that relief. It must, however, be remem- 
bered that notwithstanding the absolute 
transfer (which is subject to redemption) 
the transaction is only a mortgage and 
that s. 76 ofthe Act which lays down the 
liabilities: of a mortgagee in possession and 
makes him liable to account on the foot- 
ing of wilful default, applies as to all 
‘mortgagees generally including an English 
mortgagee, while the exception under s. 77 
hasno application to the present case. It 
isincrder to avoidthis liability to account 
on the footing of wilful default that mort- 
gagees entitled to go into possession hesi- 
tate todo so. An English mortgagee is 
no doubt entitled to take possession of the 
mortgaged property, unless there is (as 
there is not in the present case) a covenant 
for quiet enjoyment by the mortgagor. 
But he is not as such required to go into 
possession and until he doesso, the mort- 
gagor continues in rightful possession on his 
own account. This isnot disputed nor, is 
it disputed that a mortgagor so in possession 
could authorise some one else by a power-of- 
attorney to collect rents on his behalf dur- 
ing such possession. But it is urged he 
cannot do so to an English mortgagee, 
and the reason advanced for this conten- 
tion is that as the entire legal estate 
passes under an [English mortgage, there 
is nothing on which a power-of-attorney 
given by the mortgagor to the mortgagee 
to realize rents on his behalf could operate 
and that if the mortgagee chooses to take 
possession, he must do so on his own ac- 
count as it is not open to him by any agree- 
ment with the mortgagor to get rid of the 
liability to account as mortgagee in pos- 
session. In my opinion, this contention ought 
not tobe accepted. The English mortgagee 
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though he undoubtedly has the right to go 
into possessionis undisputedly at liberty 
to leave the mortgagor in possession so as 
not to incur the liabilities of a mortgages 
in possession. In spite of the absolute 
transfer of the mortgaged property re- 
quired under the definition of an English 
mortgage, the mortgagor has an interest 
left in the property and this interest ig 
not limited to the right to redeem but ex- 
tends to the receipt of the rents and profits of 
the mortgaged property (until the mortgagee 
chooses to go into possession and thus 
renders himself liable to account to the 
mortgagor not only for such rents and profits 
as he actually receives but also for those 
which but for his own mismanagement or 
neglect he might have received). The 
mortgagor thus has rights in respect of 
the rents and profits of the mortgaged 
property even as against the English 
mortgagee, and it dces not appear why 
the regulation of such rights by an agree- 
ment between the parties should be regard- 
ed as inconsistent with the definition of an 
English mortgage. Even if actual pcs- 
session (as distinguished from the right to 
take possession) went with the absolute 
transfer tothe English mortgagee and this ig 
contré-indicaied by the fact that a covenant 
for quiet enjoyment by the mortgagor, or 
for entry by the mortgagee in stated con- 
fingencies, is nob uncommon in English 
mortgages—the rents and profits of the 
property would not be the mortagagee’s 
rents and profits absolutely, as they would 
haveto be accounted for on the footing of 
wilful default. As between the parties they 
would thus notwithstanding the absolute 
transfer of the definition stand on the foot- 
ing cf rents and profits due not to the 
mortgagee but tothe mortgagor though 
placed at the disposal of the mortgagee on 
the mortgagor’s account. ven if, as is 
urged forthe respondent the power-of- 
attorney cannot savethe morlgagees from 
liability to account as mortgagee in pos- 
session, it does not hy any means follow 
thatthis will affect the operation of the 
three ingredients of the definition which 
are found in the mortgage in suit and 
which prima facie make it an English 
mortgage. The liability to account on a 
footing of wilful default attaches to all 
mortgagees in possession as such, and is 
no part of the definition of an English 
mortgage any more than is ihe mort- 
gagee's actual possession itself. Putting 
aside for a moment the fact that possession 
under the power-ol-attorney, such as it 


748 


"may be, does not purport to be possession 
by the mortgagees as such, and 
assuming that the contrary is 
found, Sir Sultan Ahmed has not been 
able to point to anything inthe Transfer 
of Property Act precluding a sale at the 
instance of an English mortgagee merely 
because he may be in possession of a part 
or even the whole of the mortgaged pro- 
perty whether with or without freedom from 
liability to account as mortgagee In pos- 
session. Nor is it possible to read the 
mortgage bond and the power-of- attorney 
as providing that the mortgagees were to 
look only to the possible excess of the patni 
rents realized over the interest for the 
repayment of the principal money advanc- 
ed by them. The mortgage bond express- 
ly provides that it shall not be compul- 
sory for the mortgagees to realise rents 
from the patnidars. Even if, moreover, 
the rents were fully realised—a contingency 
of rather rare occurrence in zamindari 


management —ihere would only bea minute | 


excess of less than one-fifth per _ cent. of 
the principal money, and the provision that 
this excess or balance ifany wasto be 
applied tothe payment pro tanto of the 
principal wason the face of it merely 
formal. If this provision about the possible 
application of the balance to the principal 
be regarded in any other light, the hypothe- 
‘eation of the property would lcse all 
meaning. But the hypothecation of the 
property is so much of the essence of the 
transaction that itis the first of the two 
conditions upon which the creditor agrees 
to advance the loan. In Mott Lal Das 
v. Eastern Mortgage and Agency Co., Lid. 
(1), a mortgage was given effect to as an 
lènglish mortgage within the definition (as 
agreed between the parties) though the 
bond provided inter alia that the mort- 
gaged properties should be managed exclu- 
slively without any interference by the 
mortgagors, by two named persons who 
were to have power to appoint and dismisss 
servants and make settlements and leases 
and whocould be dismissed only for mis- 
. conduct proved to the satisfaction of the 
mortgagees. Provisions of this kind can 
thus not be regarded as repugnant to the 
notion of an English mortgage as defined 
in s. 58ofthe Act, though it istrue that 
in the case just referred lo, unlike the 
present case the mortgage bond expressly 
stated that it should beread and construed 
as an English mortgage. Such stipulations 
were so ccmmon in mortgages in England 
that from before the enactment of the 
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Transfer of Property Act in this country, it 
was implied by statute in every mortgage 
in default of provision to the contrary that 
the mortgagee was to have powerto ap- 
point a Receiver who wasto bean agent 
of the mortgagor, andto revoke such ap- 
pointment. This Receiver had considerable 
powers of management, and his duties 
were to receive the income of the mortgaged 
property, keep down the interest due to 
the mortgagee, and hold the.surplus, if 
any for the mortgagor. The appointment 
thus gavethe mortgagee the advantages 
drawback of 
accountability on the footing of wilful 
default. The power-of-attorney in the 
present case places the appellants in much 
the. same position as these receivers except 
as regards the extent of the liability to ac- 
count and the power to appoint substitutes 
—elements which do not affect the essential 
character of the mortgage as an Jénglish 
mortgage. For all these reasons itseems 
to me that there isnothing in the power- 
of-attorney to detract from the effect of 
the three provisions which make the 
mortgage an English mortgage, and to 
disentitle the appellants to sale as upon 
such a mortgagee. 

Tt has also been argued for the appel- 
lantsthat even if the mortgage be regard- 
ed as anomalous, they would still be 
entitled toa decreefor sale in view of the 
covenant to pay coupled with the hypo- 
\hecation of the propaity. The learned 
Suborlinate Ju?ge who regarded the 
morigege as anomalous, proceeded to hold 
that the mortgagees were not entitled to 
a sale because there is no express previ- 
sion inthe bond giving them such a right. 
This view was rested on the authority of 
two decisions Gajadhar Agarwala v. 
Shibananda (5), and Madho Rao v. Gulam 
Mohiuddin (6). It seeras to me that these 
cases do notsupport ibe view of the lower 
Court. In the former of these cases the 
mortgage bond was read as entitling the 
mortgagee to sue for sale if the mortgagor 
failed to pay the mortgage debt within 8 
years, and tosue forthe money if during 
the term the mortgagor created any distur- 
banze of the possession which 'he was to 
deliver to the mortgagee, The mortgagor 
did not deliver possession andthe mort- 
gagee sued forsale before the expiry of 
the terms and it was held that 


018 O W N 532; 81 Ind. Cas. 76€; 39 OL J 269; 
A I R 1922 Cal, 592. 

(6) A I R 1919 PO 321; 56 Ind. Gas. 717,15 NLR 
134 (P O). 
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entitled him to sue for the money, a relief 
very much like that under sg, 68; this did 
not imply asa consequence that he was 
entitled to a sale under s. 67. The decision 
turned onthe construction of the bond as 
giving aright to sell only after the explry 
of the term. But, as Rankin, J. observed: 
“it may bethat the true construction of a 
document ofmortgage taken by itself 
would emcunt to very much the same thing 
_ 88 is effected by s. 67”; and it seems to me 
_ impossible to construe the bond before us 
(having regard to the hypothecation of the 
property) inany other way thaa as autho- 
rizing asale ofthe mortgaged property on 
the mortgagor's failure to pay as agreed. 
In the second of the two cases referred to by 
the Lower Court it appeared thatthe parties 
_ didnot contemplate sale in any event. 
Neither of the cases is thus any authority 
for the proposition that no sale can be 
allowed on an anomalous mortgage unless 
it is expressly provided for. The rights 
and liabilities of the parties to such a 
mortgage ere undoubledly determined by 
their contract esevidenced in the moril- 
gage bond (provided no question of lceal 
usage arises), but the provisions of the 
bond may easily import a sale, and it seems 
to me that they do have that effect in the 
present case, 

The appellants are, therefore, entitled to 
a decree for sale. 

I now come to the respondent's contention 
which was also accepted by the lower 
Court that notwithstanding the express 
provision tothe contrary in the power-of- 
attorney the appellants are liable to ac- 
count as mortgagees in possession. The 
learned Subordinate Judge has held that 
the liability of the mortgagees to account 
for the rents and profits cannot, inspite of 
the terms ofthe contract between the 
parties, be limited to the sums actually 
received by them because (inter alia) the 
relevant clauses inthe mortgage bond 
and the power-of-attorney are un. 
conscionable and vitiated'by undue influ- 
ence. Mr. Das for the appellants has had 
no cifficulty inshowing on the evidence 
that notwithstanding the defendant's press- 
ing need the plaintiffs were not ina posi- 
tion to dominate his willthat the parties 
dealt with each other at armsJength and 
ity there was nothing perse unconscion- 
able 
liability io account to “monies actual- 
ly received by them and..,...nothing else”, 


nor in the: other provisions. to which the. 
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learned Subordinate Judge has referred, 
Sir Sultan Ahmed for the respondent has 
not endeavoured to support the view of the 
lower Court regarding the unconscionable 
character of the arrangements between the 
parties or regarding the exercise of undue 
influence by the appellants. He has, how- 
ever, contended that the power-of-attor- 
ney wasamere device to get rid of the 
appellant's liability to account under s. 76 
of the Act as mortgageesin possession and 
that it cannot be allowed to do so be 
cause the Jiability so to account cannot 
be got rid of by agreement. As the properties 
covered by the power-of-attorney were 
in the occupationof patnidars, Sir Sultan 
Ahmed urges that the attorneys were real- 
ly empowered todo all thatthe mortgagor 
himself could have done and no less, and 
that, therefore, if the appellants dealt 
with these properties, they are under s. 76 
of the Act liable to account as mortgagees 
in possession, a liability which it has 
been held in several decisions cannot 
(unlike the liability under cl. (c) or (d) of 
the section) be excluded by a contract to 
the contrary. He has also referred to 
Deyes v. Wood (7) in which a Receiver ap- 
pointed by debenture-holders for satisfying 
the debentures ont of the mortgagor's 
assets was held to be their agent and not 
the agent of the mortgagor. I may say 
at oncethat this case isofno assistance 
to the respondent; the power-of- attorney 
before us does not enable the attorneys 
to realise the security, and the possible 
application of a very small portion of the 
rents and profits towards the liquidation of 
the principal, on which stress was laid by 
Sir Sultan Ahmed, does not affect the 
position of the attorneys as mere attorneys, 
The power-of-attorney enables the mort- 
gagees either to recover rents from the 
patnidars and for that purpose to employ 
an agent of theirown in Purnea, if neces- 
sary, or fo appoint a substitute to recover 
these rents, and apply them substantially 
for keeping down the interest. The lower 
Court has found that the plaintiffs 

“continued as agents of the defendant although 


they had the work of collection carried on by Rad 
Bahadur Nisikant Sen and others" 


and that they are, therefore, not absolved 
from liability to render accounts by s, 194 
of the Contract Act, butare under that lia- 
bility not only unders. 76 of the Transfer 
of Property Act but also under s. 213 of 
the Contract Act. The appellants have on 
the contrary, contended that it should have 


(7) (1913)1 K B 806; 80L JK B 553; 104 LT 404 
18 Manson, 229 


150 ` 
been held that the patni properties covered 
by the power-of-attorney, which itis com- 
mon ground werein fact managed by 
Rai Bahadur Nisikant Ben of Purnea (and 
his brother-in-law Babu Tarak Nath Das 
Gupta of the same place), were managed 
by him as asubstitute for the mortgagor. 
In para. 5 of the plaint they stated that 
they had appointed the Rat Bahadur a 
substitute in term of the power-of- attorney 
and that he had worked as such till his death. 
The respondent in his written statement 
spoke of the Rai Bahadur as the agent of 
the mortgagees themselves, but did not 
specifically deny the allegation that he 
had been appointed a substitute under the 
power-of-attorney. No issue was framed 
onthe point, and apparently the matter 
was left to be decided on arguments 
especially from the documents. Thelearn- 
ed Subordinate Judge has referred to the 
mortgagor's repeated demands for accounts 
and totwo letters from or on behalf of 
the appellants, inone of which (Ex. A, 
dated May 29, 1923) the respondent was 
informed thatthey had directed their 
agent Babu Tarak Chandra Das to allow 
you inspection of account books and other 
papers relating to the patni rents collected 
on your behalf, and in the other (not 
printed) dated September 1, 1924, Rat 
Bahadur Nisikant Sen was instructed to 
give full inspection of the accounts to the 
respondent, after reciting the fact that he 
had beenappointed with the consent of 
both parties to collect the patni rents, a 
power-of-attorney being accordingly given 
to him by the morigagees, and regretting 


that inspection of the complete accounts 


should not have tesn given tothe respond- 
ent. It does notseem to me that these 
letters show atall conclusively that the 
Purnea men were in fact the appellant’s 
agentrather than substitutes appointed by 
them in pursuance of the power-ol-attorney 
though the word “substitute” is not used. 
The power-of-attorney said to have been 
given to the Rai Bahadur by the mort- 
gagees was not called for by the respond- 
ent, Ifthe Rat Bahadur were in fact 
merely an agent of the mortgagees, the ques- 
tion would arise whether the lower Court 
was pot right inthe view that it took re- 
garding the hability of the appellants to 
account onthe footing of wilful default, 
notwithstanding the facts that such pos- 
session as they took (through the agent) 
was to Be taken in their capacity not of 
mortgagees but of attorneys, and did not 
extendto the whole of the morigaged 
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property, and that the mortgage bond eš 
pressly provides that it shall not be com“ 
pulsory for the mortgagees to realise the 
several patnirents from the patnidars 
mentioned in the power-of-attorney, but 
that if any such patni rentis nob realis- 
ed. 

“It shall be lawful for the ... ...MONgageen merses 
to give tothe........ mortgagor a registered notice 
of such default or neglect (of the patnidars) where- 
upon their liability to account for such rent shall 
cease. 

Prima facie the appellants did not intend 
togo into possession directly or otherwise. 
In dealing withthe plaintiffs’ contention 
that they were absolved under s. 194 of the 
Contract Act from accounting for the rents 
and profits as mortgagees in possesion, the 
learned Subordinate Judge observes that 
the section would only apply ifthe agent 
empowered to nominate a substitute “goes 
out ofthe field, leaving the business of the 
agency in the hands of the person nomi- 
nated”, Ashe overruled the contention, 
it would appear that in his view the mort- 
gagees kept ihe management in theirown 
hands notwithstanding the appointment of 
the Rai Bahadur and other agen's. In my 
opinion, no support is found fcr this 
view in the letters to which the learned 
Subordinate Judge has referred and which 
I have already summarised. The power- 
of-attorney entitled them to receive ien’s 
fromthe agent or substitute. He then 
gocs onto say that 

“there is nothing in the bond in suit and power- 
of-attorney from which it can be inferred that the 
defendant authorised the plaintiffs to nominate 
another persons to act for the defendant in the 
matter of collection of rents etc., from the mort- 
gaged property, norcan the grant of such a power 
be inferred because in that cass the very purpose 
of placing the mortgaged property in charge of 
the plaintiffs, namely the punctual payment of in- 
terest from the collections, could be easily 
frustrated by defendant's directing the said Rat 
Bahadur Nisikant Sen and Babu Taraknath Das 
Gupta as his agents to make over the collections 
to him and nət to the plaintiffs.” 

It seeme to me that this observation is 
erroneous in both parts. I have already 
quoted from the power-of-attorney the pro- 
vision regarding the power to appoint a 
substitute, which is entirely distinct from 
the earlier provision under which it was 
open to the attorneys to appoint an agent 
in Purnea under themselves and charge 
a reasonable salary for bim in the ac: 
counts. Nor canit bs rightly said that 
the appointment of a substitute by the 
attorneys would fail of its purpose if he 
were to bea substitute for and on behali 
of the mortgagor, for the power-of-attorney 
in favour of the morbgagees was to be ir: 
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revocable during the subsistence of the 


mortgage and the mortgagees as attorneys 
a 


“full power and authority from time to time to 
appoint one or more substitute or substitutes 
to do, execute and jperforin all or any such 
matters and things as aforesaid and to appoint 
another or others in his or their place or places, 


and all whatever .... ........substitute or substitutes 
shall do or cause tobe done in or about the pre- 
Mises’ the mortgagcr convenanted “to allow, 


ratify and confirm”, 


The appellants clearly had power to 
appulnt Rat Bahadur Nisikant Sen as a 
substitute, and as long as the power-of- 
attorney stood, it would not have been 
open to the mortgagor to frustrate the 
object of punctual payment of the interest 
by directing the substitute, as his own 
agent, to make over the collections not to 
the mortgagees -but to him. All the 
grounds given by the lower Court for 
holding asit has done in this point fail. 
It seems to me, therefore, that the case 
must be dealt with on the footing that Rat 
Bahadur Nisikant Sen managed the patni 
portion of the mortgaged properties in 
the capacity not ofthe Purnea agent of 
the appellants (whether as mortgagees or 
as mortgagor's attorneys) but of a 
substitute appointed by them under the 
respondent's power-of-attorney. ‘The appel- 
lants cannot, therefore, be said to have 
been in possession of this part of the 
mortgaged properties at all), and are not 
liable to account for the rents and profits 
under s. 76 ofthe Transfer of Property 
Act. The respondent will have his 
remedy against the substitute under 
s. 194 of the Contract Act, but with that we 
are not concerned in the present case. 
That the appellants must give credit to 
the mortgagor for sums actually received 
by them from the substitute is, of course, 
plain and is not contested by the appel- 
lants; but the view of the lower Court that 
in a properly framed suit they 

“would have been entitled to a money decree 
forthe principal sum with simple interest at 
8 per cent. per annum,........lessthe net amount 
that would have been left to them after calcu- 
lating the rent, cess and interest they should have 


collected, and deducting therefrom the legitimate 
expenses admissible to them” 


must be overruled. The appellants can- 
not be called upon to account for the 
rents and profits of the patni properties on 
the footing of wilful default. 


The learned Subordinate Judge finds 
that the agreement obtained by the appel- 
lants in 1921 fromthe mortgagor to pay 
interest at the enhanced rate of 9 per cent, 
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per annum (the original rate having been 
8 percent. only) cannot be enforced be- 
cause the enhancement is, in his view, 
“penal and illegal”. Mr. Das for the ap- 
pellants has had no difficulty in showing 
that the fresh contract to pay interest at 
an enhanced rate in future was support- 
ed by good consideration in the shape of 
the forbearance to sue on the original 
mortgage contract and that it is neither 
penal nor illegal, Sir Sultan Ahmed has 
not attempted to support the view of the 
lower Court on this point. It also appears 
that the lower Court erred in holding 
that the plaintiffs would be entitled to 
simple interest, the mortgage bond, no less 
than the agreementof 1921, entitled them 
to compound interest. The appellants are 
plainly entitled to compound interest at 
8 per cent. per annum with six-montbly 
rests under the mortgage bond and to 
compound interest at 9 per cent. per annum, 
again with half-yearly rests, from May 23 
May, 1921, the date of the agreement in 
question. 

The prayers in the plaint included a 
prayer forthe appointment ofa Receiver 
to take charge of the mortgaged properties, 
to collectthe rents and profits thereof 
and to deposit the same in Court. The 
mortgage bond makes it lawful for the 
mortgagees, incase they sue for the re- 
covery of the money, to appoint a Receiver 
with all the powers conferred on a 
Receiver under s. 503 of the Code of Civil 
Procedure Code, We understand that 
an interim Receiver was appointed during 
the pendency of this appeal. Mr. Das has 
urged andisright that the conditions of 
thatappointment cannot, with justice to 
the appellants, be continued after the 
disposal of the appeal. The appointment 
itself will come to an end on the disposal 
of this appeal. It seems to me that in 
these circumstances, the appellants ought to 
be granted their prayer for the appoint- 
ment of a Receiver. 

Such sums as has been advanced by 
the mortgagees under the interim orders 
of this Court will be added to his credit 
in the account now to be prepared. 


D. Order accordingly. 


752. 
ALLAHABAD HIGH COURT 
Civil Revision No. 15 of 1930 
August 19, 1939 
IQBAL AHMAD, J. 

Captaris RAJA RAM GOPAL SINGH 
—PpLaINTIFF—DEOREE-HOLDER—APPELLANT 
VETSUS 
HARISH OHANDRA LAL AND ANOTHER— 
DEFENDANTS —J UDGMENT- 

DEBTORS— OPPOSITE PanTy 

Execution— Limitation —Step-in-aid — Application 
within time but not in accordance with O. XXI, r. 11, 
Civil Procedure Code (Act V of 1908)~-Application 
rejected—Whether can be used as step-in-atd of execu- 
tion. 

The minor defects inan application for execution 
such as the cmissicn to mention ihe cumber of the 
suit or the date of the decree, ete., do not by them- 
selves render the application for execution defective 
and notin accordance with law, but the provisions 
of r. 11, O. XXT, Civil Procedure Code, as regards 
the signing and verification of the 
execution are mandatory and the omission to comply 
with the same constitutes a material irregularity, 
which unless cured, renders the application open to 
the objection that the same is notin accordance with 
law. Consequently, where such an application though 
filed within time is rejected on the ground that the 
applicant failed to satisfy the Court that he was 
authorized to verify it, it cannot be treated as a step- 
in-aid of execution. Wali Mohamad Khan v,Jshag 
Ali Khan (1) and Shib Deo Misra v. Ram Prasad 
(2), distinguished. 


O. R. against the decree of the Judge, 
Small Cause Court, Allahabad, dated 
September 10, 1934. 

Mr. M. N. Kaul, for the Applicant. 

Mr. Man Singh, for the Opposite 
Parties. i 


Judgment.—This is a decree-holder’s 
application and is.-directed against an 
order passed by the Small Cause Court 
Judge of Allahabad dismissing an applica- 
tion for execution on the ground that 
the same was time-barred, The applica- 
tion for execution was admittedly filed more 
than three years after the date of the 
decree sought to be executed. It was, 
however, alleged to be within time on 
the ground that a previous. application 
for execution of the same decree had been 
filed on December 7, 193], ĉe. within 
three years of the present application for 
execution. The learned Small COause 
Court Judge, however, held that the former 
application was not an application in 
accordance with law and, therefore, refused 
to treat the same as a step-in-aid of 
execution. 

The learned Counsel for the applicant 
contends that the view of the Court below 
that the application for execution filed 
in the year 1931 was not in accordance 
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with law, is erroneous, and in support of 
this contention he has placed reliance on 
the Full Bench decision of this Court. 
reported as Walt Mohamad Khan v. Ishaq 
Alt Khan (1), and Shib Deo Misra v. Ram 
Prasad (2), It was held in the former 
case that a defective presentation of a 
plaint on account of failure to comply. 
strictly with the provisions in Oo. II and 
IV, Civil Procedure Code, is a mere 
irregularity which can be cured either’ 
under s. 99, or O. VI, r. 17 Civil Procedure . 
Code, and does not affect the jurisdiction 
of the Court. In the latter case ib was 
decided that a plaint which is filed 
without having been verified inthe manner 
prescribed by the Code of Civil Procedure 
is not an invalid document but may be 
verified at a later stage of the suit even 
after the expiry of limitation. These two 
cases are no doubtan authority for the 
proposition that a defect in the verification 
cf the plaint or in its presentation 
is a mere irregularity not affecting 
the jurisdiction of the Court and -that 
such an irregularity can bə cured if 
proper steps are taken for the removal 
of the irregularity during the pendency 
of the case. These cases, however, in my 
judgment have no application to the case 
before me. The application for execution 
filed in 1931 was signed and verified on 
behalf of the decree-holder by a man whopur- 
ported to be the mukhtar-t-am of the decrees 
holder and it was also presented by him. 
No mukhtarnama was filed to show that 
the person who signed, verified-and present- 
ed the application was the mukhtar-t-am 
of the decree-holder. The Court allowed: 
time to enable the person who had signed 
the application to show that he was 
authorized to sign the execution applica- 
tion. No one, however, appeared to satisfy 
the Court on the point with the result 
that the Court dismissed the application 
as having been signed, verified and 
presented by an unauthorized person. 

It is provided by O. XXI, r. 11 (2), Civil 
Procedure Code, that every application for 
the execution of a decree shall be in 
writing signed and verified by the 
applicant or by some other person proved 
to the satisfaction of the Court to be 
acquainted with the facts of the case. 
Order III, r. 1, provides that any appear- 
ance, application or actin or toany Court 


(1) (1931) A LJ 777; 134 Ind. Cas, 26; AI R1931 
All. 507; Ind, Rul. (1931) All, 794: 54 A 57 (F B). 
(2) 46 A 637; 87 Ind, Cas, 938; 22 AL J 690; AIR 
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required or authorized by law to he made 
or done by a party may be made or 
done by the party in person or by his 
recognized agent or by a Pleader on his 
behalf. An application for execution must, 
therefore, be signed and verified either by 
the applicant himself or by his recognized 
agent or by his Pleader or it must be 
signed and verified by some person proved 
to the satisfaction of the Court to be 
acquainted with the facts of the case. 
When the application for execution was 
filed in 1931, the Court called upon the 
applicant to satisfy the Court that the 
application was signed and verified in 
accordance with the requirements of O. XXI, 
r.]1 (2), Civil Procedure Code, but the 
opportunity given by the Ocurt was not 
availed of with the result that the Court 
was not satisfied that the application 
complied with the provisions of cl. (2) of 
r. ll. The Court, therefore, rejected the 
application. lt is not open to the applicant 
now to show that the person who signed 
and verified the application was either 
the recognised agent of the decree-holder 
or was a person acquainted withthe facts 
of the case. These facts should have been 
proved before the Court to which the 
application was presented. As that Courl 
was not satisfied that the application was 
signed and verified by a person authorized 
by lawtosign and verify the same, it 
held that the application was not in 
accordance with law and accordingly 
rejected the same. That order cannot be 
questioned now. The case before me is 
not one in which a defective application 
for execution is atill pending and an 
attempt is being made to cure the 
irregularity in the signing or veritication 
of the same. On the other hand the 
application has already been dismissed 
because of an irregularity and, therefore, 
there can be no question of the irregularity 
being cured. 


I do not overlook the fact that minor 
defects in an application for execution for 
instances the omission to mention the 
number of the suit or the date of the 
decree, ete., do not by themselves render 
the application for execution defective 
and not in accordance with law but ths 
provisions of r. ll as regards the signing 
and verification of the application for 
execution are mandatory and the omission 
to comply with the same constitutes a 
material irregularity which, unless cured, 
renders the application open to the objec- 
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tion that the same is not in accordance 
with law. 

For the reasons given above I dismiss 
this application. Under the circumstances 
of the present case, I make no order as 
to the costs of this application. 


D. Application dismissed. 





ALLAHABAD HIGH COURT 
First Civil Appeal No. 37V of 1929 
April 29, 1935 
KENDALL AND IQBAL AHMAD, Jd. 
AIJAZ AHMAD —DERANDANT— 
APPELLANT 
versus 
NAZIRULBASAN AND ANOTHER 
PLAINTIFF AND DEFENDANT — 

$ RESPONDENTS. 

Hxecution—Sale of property in execution of decree 
transferred to Collector under s. 68, Civil Procedure 
Code (Act V of 1998)— Confirmation of sale—Collec- 
tor satisfied that by fraud decree-holder kept | judg- 
ment-debtor ignorant of proceedings—d urisdrciton of 
Collector to szt aside sale—Propriety of order, if can be 
questioned in Civil Court—Practice—Inherent powers 
of Court to re-cali and cancel invalid orders, 

A Collector has jurisdiction to set aside the sale of 
immovable property held in execution of a decree 
transferred to him by the Oivil Court in accordance 
with the provisions of s, 68, Civil Procedure Code, 
after the sale has been confirmed by him and the 
record of the execution case has been re-transmitted 
to the Oivil Court, if he is satisfied that the decres- 
holder, by the exercise of fraud, kept the judgment- 
debtor ignorant of the execution proceedings culmi- 
nating in the sale of the property and of the con- 
frmation of sale, when as & consequence of his fraud 
the decree-holder succeeded in purchasing the prop- 
erty of the judgment debtor for much less than 1ts 
real value. Ths propriety of his order cannot be 
called into question in the Oivil Oourt, Nand 
Kishore v. Badan Sing’ (1), dissented from, Muham- 
mad Hanif v. Ali Razu (2), relied on, [p. 754, col. 1.) 

A Qourt has inherent jurisdiction to re-cali ana 
cancel its invalid orders, and to make such orders as 
may be necessary forthe endsof justice or to pre- 
vent abuse of the process of the Court, On principle 
there is no diference between an order passed by a 
Court and an order passed by an offizer acting judi- 
cially. The orders passed by both are judicial 
orders, and if a Oourt has inherent power to COrrecy 
its judicial orders there seems no justification for 
holding that an officer acting judicially has not 
similar powers. If a Uourt has power to make such 
orders ay may be necessary for the ends of justice or 
to prevent abuse of the process of the Oourt, an 
officer acting judicially must on principle have 
similar powers. It may be that the Oollector when 
executing a decree transferred to him under 8. 6x, 
Uivil Procedure Uode, is nota “ Court , but that fact 
by itself cannot divest him ofthe power to correct 
or to cancel his judicial orders | provided valid 
grounds exist for doing 80. There is no rule of lax 
that debars a Collector from re-calling . his order 
confirming a sale if he is satisfied that the order 
ought to be re-called ia order to secure the ends of 
justice. [p. 756, col. 1.] 
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TY. C. A. from the décision of the First 
Additional Sub-Judge, Jaunpur, dated 
August £, 1928. ; 

Messrs. S. N. Sen and Shiva 
Sinha, for the Appellant. 

Messrs. P. L. Banerji and A. M. Khawja, 
for the Respondents. 

Iqbal Ahmad, J.—The question of Jaw 
that arises in the present appeal is whe- 
ther a Collector has jurisdiction to set 
aside the sale of the immovable property 
held in executionof a decree transferred 
to him by.the Civil Court in accordance 
with tbe provisions of s. 68, Civil Pro- 
cedure Code, after ihe sale has been con- 
firmed- by him and the record of the 
execution case bas been retransmitted to 
the Civil Court, if he is satisfied that 
the decree-holder, by the exercise of fraud, 
kept the judgment-debtor ignorant of the 
execution proceedings culminatingin the 
gale of the propertyand ofthe confirma- 
tion of sale, when as a consequence of his 
fraud the decree-holder succeeded in pur- 


Prasad 


chasing the property of the judgment- 
debtor for much less than its real 
value, 


The plaintiff-respondent held a decree 
for costs for asum of Rs. 1,685 against 
Muhammad Munawar, the predecessor-in- 
interest ofthe defendants, The plaintiff 
applied for execution of the decree by 
attachment and sale of 1 anna 2 pies share 
out of 4 annas 4-2/7 pies in village Sarai 
Kheta belonging to the judgment-debtor. 
The Civil Court transferred the decree for 
execution to the Collector. A proclamation 
of sale was issued bythe Collector show- 
ing an encumbrance of Rs. 30,000 on the 
4 annas 4-2/7 pies share. The ] anna 2 pies 
share that was advertised for sale was 
actually sold by the Collector on Septem- 
ber 22, 1922, and was purchased by the 
decree-holder fora sum of Rs. 1,000 and 
e sale wes confirmed bythe Collector 
on October 26, 1922. The record of the 
execution case was thereafter sent back by 
the Collector to the Civil Court in May 1923. 
The- decree-holder obtained the sale- 
certificate on Augnst 1829, and formal 
delivery of possession was made over to 
him on Octoker 14, 1225. 

Within a month of the date of delivery 
of porsession, viz, on November 12, 1925, 
Muhammad Munawar, the judgment-debior, 
filed an application before the Collector 
for setting aside the sale. The applica- 
tion was based mainly on the allegation 
that the decree-holder by the exercise of 
fraud kept the judgment-debtor utterly 
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uninformed of the execution proceedings 
and thus succeeded in purchasing property 
of considerable value at a very low price. 
It was stated in the application that the 
decree-holder intentionally did not allow 
notice of the execution proceedings to be 
served on the judgment-debtor, and took 
steps to prevent the judgment-debtor from 
getting information of the proclamation . 
of sale or of the fact that the property 
was ordered to besold.. It was further . 
alleged that no proclamation of sale was 
made by beat of drum as required by 
the rules and that,in consequence of the - 
fraudulent proceedings of the decree-holder, : 
no intending purchasers except the decree- . 
holder were present onthe date fixed for 
sale and thus the decree-holder succeeded - 
in purchasing property of the value of 
Rs. 21,000 for a sum of Rs. 1,000 only. - 
The judgment-debtor also asserted that - 
the decree-holder, to conceal his fraudue- 
lent proceedings and to keep the judg- 
ment-debtor ignorant of the fact of the 
auction-sale, intentionally did not obtain. 
the sale certificate for about three years. 
after the date ofthe sale and, with the 
same object in view, omitted to take out 
execution for the remaining decretal 
amount, tz, the sum of Rs. 585. and: 
allowed the same to become time-barred. 

The application was filed long after the. 
expiry of 30 daysfrom the date of the 
sale, but the judgment-debtor claimed 
the benefit of the provisions of s. 18, Lim-. 
itation Act, on the ground that he was, by. 
the fraud of the decree-holder, kept out: 
from the knowledge of the fact of the sale 
till October 14,1925, the date on which 
possession was delivered tothe decree- 
The judgment-debtor accordingly 
maintained that the period of limitation. 
should be computed from the date on: 
which the fraud of the decree-holder came 
to his knowledge, viz., from October 14, 
1925, and as the application was made 
within 30 days of that date, it was within 
time. 

The application was opposed by the 
decree holder andthe Collector called for 
a report from the Tahsildar. The report 
of the Tahsildar was in favour of the 
judgment-debtor. He reported that the 
decree-holder, who was the lambardar of 
the village ‘‘abused his position by practise 
ing fraud on the drummer and the 
Witnesses’ who attested the sale-procla. 
mation, with -the result that no purchase, 
except the decree-holder was present at the 
time of the auction-sale and that. the 
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of Rs. 1,000 accepted by showing: an en- 
cumbrance of Rs. 33,000 which ‘was also 
a trick played by” him. He held that the 
value of the property was much more than 
Rs. 1,010, and attributed the omission of 
the decree-holder to obtain the sale 
certificate for a period of about three 
years and to execute the decree for ihe 
sum of Rs. 585 to his’ anxiety to keep the 
judgment-debtor ignorant of the fact of the 
Sale. He accordingly recommended that 
thesale be set aside. The Collector agreed 
with the opinion expressed by the Tahsildar 
and passed an order setting aside the 
saleon January 4, 1926. 

The suit giving rise to the present 
appeal was then brought by the decree- 
holder auction-purchaser, for a declaration 
that he was the owner in possession of 
the Lanna 2 pies share and that the order 
of the Collector setting aside the sale 
was without jurisdiction. In the alternative, 
the plaintiff prayed for a decree for 
possession of the 1 anna? pies share. 
Muhammad Munawar resisted the suit on 
the same allegations on which the appli- 
cation forsetting aside the sale was based. 
Muhammad Munawar died during the 
pendency of the suitinthe Court below, 
and his legal representatives were brought 
upon the record as defendants tc the 
suit. 

At the trial the plaintiff wanted toad- 
duce evidence to prove that the proclama- 
tion of sale was made by beat of drum, 
and that the judgment-debtor had full 
knowledge of the execution proceedings 
and of the sale ofthe property. But the 
Oounsel forthe defendant judgment-debtor 
objected to the reception of the evidence 
on the ground, that if the Collector had 
jurisdiction to setaside the sale, it was not 
open to the Civil Court to go into the 
question whether or not the Collector was 
right in holding that the sale was vitiated 
by fraud that was perpetrated by the 
decree-holder. The Court below accepted 
the contention of the defendant's Counsel 
and held that the only question that 
called for determination in the case was 
whether or not the Collector had jurisdic- 
tion toset aside the saleafter he had 
confirmed the same. It accordingly pro- 
ceeded to hear arguments on the point, and 
held that the Collector had no jurisdiction 
either toset aside the sale, or to review 
the order confirming the sale, after the sale 
had been confirmed andthe record of the 
execution case was re-transmitted to the 
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Civil Cour’. It observed that after the» 
confirmation of the sale only the Qivil 
Sourt had jurisdiction to set aside the 
sale onthe ground of fraud, and accord- 
ingly, the order passed by the Collector 
on January 4, 1920, setting aside the 
sale was without jurisdiction. It therefore 
passed a decreein the plaintiff's favour 
for possession of the share in dispute. In 
support ofits viewthe Court below placed. 
reliance on the decision of this Court in 
Nand Kishore v.. Badan Singh (1). It was 
held in that case that after a sale has been 
confirmed by the Collector and the decree 
has heen re-transmitted to the Civil Court, 
the Collector has no jurisdiction to set 
aside the sale, though heis competent to 

“make any correction in the sale-certificate to make. 
it conform with the proclamation of sale as a 
consequential or incidental exercise of the authority 


vested in him to grant a certificate of sale after 
the sale is confirmed.” 


One of the legal representatives of. 
Muhammad Munawar has come up in 
appeal to this Court, and it is argued 
on his behalf that the view of the law. 
taken by the Court below is erroneous. 
In our judgment this contention is well- 
founded and ought to prevail. 

That the orders passed by a Collector 
contirming or setting aside a sale held by 
him in execution of a decree transferred to 
him in accordance with the provisions of 
s. 68, Civil Procedure Code, are judicial 
orders admits of no doubt. The Local 
Government has, in exercise of the powers 
vested in it bys. 70 (1), Oivil Procedure 
Code, made rules conferring upon the Ool- 
lector the power to set aside a gale on 
grounds similar to those provided for by 
O. XXI, rr. 89 and 90, Civil Procedure Code 
(vide rr. 996 and 997 of Manual of Orders 


‘of the Government of the United Provinces 


in the Revenue Department, Vol, l, 
similarly r. $93 framed by the Local Govern- 
ment confers on the Collector the power to 
confirm or to pass an order setting aside 
the sale on grounds similar to those provided 
for by O. XXI, r. 92, Civil Procedure Code. 
The orders passed by the Collector or his 
gazetted subordinates are further made 
appealable by the rules to higher revenue 
authorities. It cannot therefore be disputed 
that the Collector has powers similar to 
the powers conferred on ths Civil Courts 
by the Civil Procedure Oode to confirm or 
to set aside a sale. The order of the Col- 
lector confirming or setting aside a sale 
therefore stands on an identical footing with 


(1) 24 A L J 687; 95 Ind, Oas. 578; AIR 1926 All, 
575; 48 A 568. : 
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similar orders passed by the Civil Courts in 
execution proceedings, and as the orders 
passed by Civil Courts are judicial orders 
the orders passed by the Collector must 
necessarily be judicial orders. Further it 
is provided by the Code itself that in execut- 
jng a decree transferred to the Collector 
under s. 68,the Collector and his subordi- 
nate shall be deemed to be acting judicially 
(vide s. 71, Civil Procedure Code). It is 
therefore manifest that an order passed by 
a Collector either confirming or setting 
aside a sale is a judicial order, and the 
question that arises for consideration in 
the present appeal is whether or not the 
Collector has inherent power to recall and 
cancel his order confirming or setting aside 
asale if he is satisfied that it is necessary 
to do so for the ends of justice or to prevent 
abuse of the process to which resort must be 
had by him in executing the decree trans- 
ferred to him under s. 68, Civil Procedure 
Code. 

It is well settled that a Court has in- 
herent jurisdiction to recall and cancel its 
invalid orders, and to make such orders as 
may be necessary for the ends of justice 
or to prevent abuse of the process of the 
Court. On principle there is no 
difference between an order passed by a 
Court and an order passed by an officer 
acting judicially. The orders passed by 
both are judicial orders and if a Court has 
inherent power to correct its judicial orders, 
there seems no justification for holding that 
an officer acting judicially has not similar 
powers. lfa Court has power to make such 
orders as may be necessary for the ends of 
justice or to prevent abuse of the process 
of the Court, an officer acting judicially 


must on principle have similar powers. It 


may be that the Oollector when executing 
a decree transferred to him under s. 68, 
Civil Procedure Code, is not a “Court”, but 
that fact by itselfcannot divest him of the 
power to correct or to cancel his judicial 
orders provided valid grounds exist for 
doing s0. 

It is true that neither a Court nor an 
officer acting judicially has power to dis- 
pense with the provisions of any legislative 
enactment or to do that which is prohibited 
by any rule of law, but there is no rule of 
law that debars a Collector from recalling 
his order confirming a sale if he is satisfied 
that the order ought to be recalled inorder 
to secure the ends of justice. Rule 998 framed 
py the Local Government prohibits the 
institution of a suit for challenging an order 
confirming or setting aside a sale, but that 


ATSAZ AHMAD V. NAzIRUL HASAN (ALL, 


15816 


rule is restricted in its scope to the grounds 
mentioned in rr. 996 and 997 for setting 
aside a sale, and has no application to cases 
in which the order confirming the sale has 
been secured by the auction-purchaser by 
the exercise of fraud. Further, r. 998, pro- 
hibits the institution of a suit and not the 
exercise of the inherent power possessed by 
an officer acting judicially to correct his 
judicialorders. Fraud vitiates all proceed- 
ings including judicial orders and if the 
Collector is satisfied that {he decree-holder 
perpetrated fraud not only in publishing or 
conducting the sale, but also in keeping 
the judgment-debtor ignorant of the fact 
of the confirmation of the sale, he has in- 
herent power to set aside the sale witha 
view to prevent an abuse of the proceedings 
held by him, 

But it is argued that the Collector becomes 
functus officio after re-transmitting 
the decree to the Civil Court and thereafter 
has no jurisdiction to set aside the sale and, 
in support of this contention, reliance is 
placed on the decision in Nand Kishore v. 
Badan Singh (1). We are unable to agree 
with this contention, The re-transmission 
ofthe decree to the Civil Court no doubt 
puts an end to the jurisdiction of the Col- 
lector to take further proceedings in exe- 
cution of the decree, but it cannot divest 
him on the inherent jurisdiction possess- _ 
ed by him to correct his judicial orders or 
to review the same. The inherent power 
vested in a Court or in a judicial officer 
to set right judicial orders previously 
passed does not depend on the continu- 
ance of the proceedings in the course of 
which the order was passed, but can be 
exercised even’ if the proceedings have 
terminated. This wasthe view taken by a 
Full Bench of this Court in Muhammad 
Hanif v. Ali Raza (2). In that case a dec- 
ree was transferred for execution by the 
Subordinate Judge of Cawnpore to a Civil 
Oourt in Allahabad. An application for 
execution was made in the Allahabad 
Court to which the judgment-debtor object- 
ed on the ground that the decree had 
been adjusted out of Court under a pri- 
vate arrangement. On the date fixed for 
the hearing of the cbjection the decree- 
holder was absent and his Pleader stated 
that he had no instructicns, The Allaha- 
bad Court then heard the objection and 
allowed it ex parte, The execution case 
was then: struck off and a certificate was 
sent to the Cawnpore Court stating that 


(2) (1933) A LJ 1032;145 Ind, Cas, 995; AIR 
1933 All, 783; 55 A 891; 6 R A 228, 
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the decree had been fully satisfied and that 
the case had been disposed of. Thereafter 
the decree-holder made an application in 
the Allahabad Court for the setting aside 
of the ex parte order on the ground that 


n ad been prevented by sufficient cause 
irom not appearing on the date of hear- 
lug. The Court entertained the applica- 


tlon and set aside the previous ex parte 
order allowing the objection and dismiss- 
ing the application for execution and res- 
tored the execution case to the file of pend- 
1ng cases. The Full Bench held that the 
Allahabad Court had jurisdiction to pass 
the order that it did and observed that : 

_ “The decree-holder applied invoking inherent 
Jurisdiction of the Court to set aside an ex parte 
order to meet the ends of justice, The proper 
Court to entertain such an application was obvi- 
ously the very Court which had passed the order 
which was sought to be set aside. The inherent 
jurisdiction vested in that Court, and not in the 
Cawnpore Oourt which could not properly consider 
the propriety of the previousorder, Ifa question 
arose for areview of judgment or for setting aside 
an ex parte order, that jurisdiction could be pro- 
perly exercised by the Court which passed the 
previous order. This is not a case of a further 
execution of the decree, which cannot be ordered 
after the satisfaction had been recorded and certi- 
ficate sent to the original Court, but a question as to 
whether a previous proceeding should or should not 
be re-opened.” 


These observations make it abundantly 
clear that the inherent jurisdiction pos- 
sessed by a Court to which a decree is 
sent for execulion does not terminate with 
the conclusion of the execution proceedings 
in that Court. It, therefore, follows that 
the Collector is not @ivested of the inhe- 
rent jurisdiction possessed by him simply 
because of the termination of the execu- 
tion proceedings and the re-transmission 
of the decree to the Civil Court. In Nand 
Kishore v. Badan Singh (1), the order of the 
Collector setting aside the sale was sought 
to be supported in this Court on the ground 
that the Collector could in exercise of the 
power of review vested in him set aside 
a sale. But this Court overruled this con- 
tention on the ground that there was no- 
thing in the order of the Collector in that 
case to suggest that he was exercising the 
power of review. In the case before us 
we, however, find that in the application 
that was made by Mohammad Munawar 
for setting aside the sale he requested 
the Collector to reviewhis order confirm- 
ing the sale. Apart from thisin our judg- 
ment the decision in Nand, Kishore v. 
Badan Singh (1) cannot be réconciled with 
the Full Bench decision of this Court noted 
above, 
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For the reasons given we hold that 
the Collector had jurisdiction to set aside 
the sale and the propriety of his order 
could not be called into question in the 
Civil Court. We accordingly allow this 
appeal, set aside the decree of the Court 
below and dismiss the plaintiff's suit with 
costs here and below. 

N. Appeal allowed. 


BOMBAY HIGH COURT 
Civil Reference No. 2 of 1935 
April 1, 1935 
Beaumont, C. J. AND RANGNEKAR, J. 
COMMISSIONER or INCOME-TAX, 
BOMBAY 
versus 
GOPAL VAIJNATH MANOHAR 
Income Tax Act (XI of 1922}, s. 34—Income 
escaping assessment — Burden of proof — Meaning of 
s 3l—Whole year's income not assessed—Assessment 
if can be revised within prescribed limits. 
The burden of showing that income has escaped 
assessment or that it has been assessed at too low a 


‘rate lies on the Commissioner, 


Section 34, Income Tax Act, means thatifin the 


taxing year the income assessed is not the whole 
ofthe income in the year of assessment, then 
within a time-limit provided in the section it 
is open to the Income-tax Authorities to revise it, 
whether the assessment previously made was in- 
advertent ordeliberate or was due toa wrong al- 
lowance or improper deduction ora low rate. In re 
The Anglo-Persian Oil Co. (India), Ltd. (2), followed. 
Commissioner of Income-tax v. U, Lu Nyo (|), dis- 
sented from. ee 

C. Ref. from the Commissioner of the 
Tncome-tax, Bombay. 

Messrs. K. Mcl. Kemp and G. Louis 
Walker, for the Referor. 

Messrs. N. P. Engineer, 
and Hakim, for the Assessee. 


Beaumont, C. J.—This is a case stated 
by the Commissioner of Income-Tax under 
s. 66 (2), Indian Income-Tax Act. The 
question arises in this way. The assessee 
carries on business at Nasik as a money- 
lender, and he also buys and sells gold 
and silver, He buys ornaments, turns 
them into metal, and sells the metal in 
Bombay. He keeps no books of account, 
and, therefore, the Income-tax Officer was 
not able to ascertain with ac- 
curacy what the profits were from the 
sales of gold and silver, but inthe year 
of assessment, 1922-33, the Income-tax 
Officer added to the assessee’s income a 
certain percentage on the sale of gold 
and silver, three per cent. on the sale of 
gold and five per cent. on the sale of 
silver, and on that basis he made the 
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assessment under s. 23 (3) of the Act. In 
the next year. of assessment a different 
Income-tax Officer dealt with the matter 
and he came to the conclusion that, as 
the price of gold had risen very rapidly 
during the last two months of the previous 
year of assessment, the Income-tax Officer 
for that year had under-estimated the profits 
derived from the sale of gold; he con- 
sidered that the flat rate on sale of gold 
should have been fifteen per cent. instead 
of three per cent. and on that basis he 
came to the conclusion that income had 
escaped assessment for the year 1932-33, 
and he, therefore, re-assessed the income 
under s. 34, Income-Tax Act. There was 
an‘ appeal to the Assistant Commissioner, 
who agreed generally withthe view taken 
by the Income-tax Officer, but for some 
reason, which is not apparent, he assess- 
ed the income on the sale of gold at 
four per cent, on the sale price, and the 
income on the sale of silver at ten per 
cent. on thè sale price; that is to say, he 
raised the original rate by one per cent, 
in the case of gold and five per cent. in 
the case of silver, and made an assess- 
ment on that basis. 

The question which the Commissioner 
has raised is: 

‘Whether in the circumstances of the case a 
part of the income, profits and gains’ from sales 
of gold-in the year 1987 Samvat can be said to 
have ‘escaped’ assessment within the meaning of 
s. 34, Incofhe Tax Act, 1922, at the time of the 
original assessment for the year 1932-33.” 

That question purports to be a sum- 
mary of three questions which the asses- 
see had desired to raise, and which 
related -to the income generally of the 
assessee and covered income from the sale 
of silver as well as his income from the 
sale of gold. I think the omission in the 
question raised by the Commissioner of 
any reference to the sale of silver must 
be by inadvertence. Clearly, having 
regaid to the assessment made by ihe 
Assistant Commissioner, the question should 
cover both tke sale of gold and of silver 
in Samvat 197. The question should te 
amended in that way. 

“We have had scme discussion us to the 
meaning and scope of s. 34, Income Tax 
Act. That section provides that if for 
¿Lý rcason the inccme, profits or gains 
chargeable to income-tax has escaped as- 
kerement in any year or has been assessed 
at too low a rate, the Income-tax Officer 
may, Within a time limit therein specified, 
ře-atgess such income. It seems to me that 
the burden of showing that income has 
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escaped assessment or that it has been 
assessed at too low a rate lies on the 
Commissioner. We have been referred to 
a decision of the Full Bench of the 
Rangoon High Court in Commissioner of 
Income-tax v. U Lu Nyo (1), as support- 
ing the proposition that income from a 
particular source cannot be re-assessed 
under s. 34. I agree with the actual 
decision in that case which was one 
where the Income-tax Officer of the sub- 
sequent year disagreed with the estimates 
of the cfficer in the previous year, but 
in.the course of his judgment the learned 
Chief Justice said that the Income-tax 
Officer had no jurisdiction to revise the 
assessment for the previous year which 
was completed and had become final. If 
that proposition is correct, it would con- 
fine s. 34 to cases in which a source of 
income has escaped assessment which in 
my view is too narraw a limit. I feel no 
doubt that if it were proved that Rs. 2,000 
had been received as income from a par- 
ticular source, while the assessment was 
only on Rs. 1,000, or if it were proved 
that the assessment was at a flat rate of 
three per cent, whilst in fact profits at 
a higher rate had been made, then income 
would have escaped assessment within the 
meaning of s. 34. That view was taken 
by the Calcutta High Court in In re 
The Anglo-Persian Oil Co, (India), Limited 
(2) and by the Madras High Court in 
Commissioner of Incom-tax, Madras v. 
Raja of Parlakimedi (3), with both of 
which decisions I agree. The question in 
this case really is whether the Income-tax 
Officer has proved that any income 
escaped assessment. In my opinion all that 
the evidence comes to is that the Income- 
tax Officer of the subsequent year thinks 
that the Income-tax Officer of the earlier 
year made a wrong assessment as to in- 
come, and he gives his reasons for so think- 
ing. But he does nob prove that in fact 
the assessee received any greater income 
than the income in respect of which he 
was assessed. It is not suggested that any 
facts which were before the second Income- 
tax Officer were not before the first In- 
come-tax Officer. I guard myself against 
expressing any opinion upon what the 
position would be if it were shown that 
the assessee has given false evidence or 

(1) 12 R118; 146 Ind. Cas, 300; AI R 1933 Rang 
3°0; 6 R Rang. 88 (8S B). 

(2) 600 810; 149 Ind. Cas. 919; AI R 1933 Oal. 
711; 37 C W N 430; 6 R O 658. 

(3) 49 M 22; 91 Ind, Cas. 940; AI R 1926 Mad. “67; 
50 M LJ 63; 20 LW 822. 
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Suppressed material facts, and thereby 
induced the assessment made by the first 
Income-tax Officer. That is not the case 
here. The first Income-tax Officer knew, 
or had the means of knowing, that the 
: price of gold was rising, and with that 
fact before him, he estimated the profits 
-at a particular rate on sales, and the 
second Income tax Officer does no more 
_than say that in his opinion on the facts 
“the estimate of the first Income-tax Officer 
“was obviously too low. That is not proof 
that any income escaped assessment or 
was assessed at too low a rate, In my 
. opinion the question, amended as I have 


. suggested, must be answered in the nega-. 


tive, 

The assesses to have his taxed costs 
from the Commissioner on the Original 
Side scale. 

Rangnekar, J.—I agree. I think the 
burden of proving that the income has 
. escaped assessment within the meaning 
-of s. 34, Income Tax Act, was on the 
Income-tax Authorities and it has clearly 
- not been discharged. The question as to 
. the true construction of s. 34 of the Act 
: was raised on behalf of the assessee, and 
I would like to state my view apon it. 
There seem to be from the decided cases 
two views taken as regards the meaning 
of this section. One view is that the section 
is used in correcting an assessment in 
which a deduction has been improperly 
allowed or a low rate has been calculated 
. or there has been under-assessment other- 
wise. The other view is that the word 
`- “escaped” refers to income which was 
actually escaped assessment and not to 
any income which has already been the 
subject of assessment. In my opinion 
the first view is correct. The words of 
the section are clear, and upon the plain 
meaning of the section there seems to 
be no reason to limit the scope of the 
section. All that the section means is 
that if in the taxing year the income 
assessed is not the whole of the income 
- in the year of assessment, then within 
a time-limit provided in the section it 
is open to the Income-tax Authorities to 
revise it, whether the assessment pre- 
viously made was inadvertent or delibe- 
rate or was due to a wrong allowance or 
improper deduction or a low rate. I 
respectfully dissent, therefore, from the 
view taken by the Rangoon High Court 
in Commissioner of Income-tax v. U Lu 
Nyo (1), where it was held that it was 
not open to an Income-tax Officer to go 
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behind and revise the assessment made 
by his predecessor which was completed 
and had become final. In my opinion the 
remarks of the learned Chief Justice in 
that case in the last paragraph at p. 121 
are too wide and do not correctly re- 
present the meaning of the section. In 
my opinion the true meaning of the section 
is as indicated in the remarks, though 
obiter, of Chief Justice Rankin in In re 
The Anglo-Persian Oil Co. (India), Limi- 
ted (2) at p. 640.* namely : l 

“I see no way of holding that s. 3! is inappli- 
cable to put right an assessment, by which a de- 
improperly allowed. Such a 
case is, in my opinion, a case of income escaping 
assessment,...." 

I agree, therefore, that the question 
raised must be answered in the negative. 

D. Answered accordingly. 

“Page of 60 O—|Ed ] 





ALLAHABAD HIGH COURT 
Criminal Reference No. 442 of 1989 
August 15, 1935 
COLLISTER, J. 

PYARE LAL ann oTHERS—APPLIOANTS 

versus i 
DWARKA PRASAD AND OTHERS— 
OprosiTE PARTIES 

Criminal Procedure Code (Act V of 1898), ss. 141, 
133, 139-4, 135-B —Proceedings under s. 133—Enquiry 
under s. 139-A— Local inspection—Jury under s. 135-B 
—- Applicants against whom proceedings started and 
their jurors absenting on date fixed and also on 
adjourned date—Provisional order confirmed without 
notice to applicants—Legality of. 

Where during the proceedings under s. 133, Orimi- 
nal Procedure Code, the City Magistrate made two 
local inspections and started an enquiry under 
s. 139-A, Criminal Procedure Code and a jury was ap- 
pointed by him in accordance with s. 135-B, Criminal 
Procedure Code, but the applicants against whom 
the proceedings were started and their jurors absent- 
ed themselves, both on the date fixed, and an adjourned 
date, andthe Magistrate without issuing notice to the 
applicants confirmed his provisional order passed 
under s. 133, Criminal Procedure Oode: 

Held, that the applicants had been negligent or 
obstructive and had wilfully abstained from appear- 
ing before the jury, which had been appointed at their 
instance to settle the dispute, and hence there was 
no obligation whatsoever on the Oourt to issue notice 
to them before confirming the provisional order 
which had been passed under sg, 133. Ajudhia 
Tewari v. Emperor (1) and Jib Lal Teli v. Gena Sahu 
(2), distinguished. 


Gr. Ref. made, by the Sessions Judge 
of Agra, dated February 21, 1935. 

Mr. B. L. Dave, for the Applicants, 

Mr. K. D. Malaviya, for the Opposite 
Parties. 

The Assistant Government Advocate, for 
the Crown. 
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Judgment.—This isa reference by the 
Additional Sessions Judge of Agra recom- 
mending that an order of the City Magis- 
trate dated April 24, 1935, be set aside. By 
that order the City Magistrate made abso- 
lute an order which had been issued to the 
applicants under s. 133, Criminal Proce- 
dure Code. The ground on which the learned 
Judge recommends that the order of 
April 24, be set aside is that it was passed 
without an opportunity being given to the 
applicants of being heard. 

A- petition was presented by the opposite 
party on January 9, 1934, against the three 
applicants and seven other persons com- 
plaining that they were squatting and 
selling vegetables at a public place in front 
of the shops occupied by the opposite party 
and that they thereby constituted an un- 
lawful obstruction. On receipt of this 
petition the City Magistrate at first wrote 
tothe Chairman of the Municipal Board 
in the hope that he might be able to 
arrange matters; but when no action was 
taken, a second petition was put in and 
the proceedings under s. 133, were there- 
upon revived. Two local inspections were 
made by the City Magistrate and an 
enquiry was made under s. 139-A, Criminal 
Procedure Code. Ultimately the proceed- 
ings were stayed pending the decision by 
the Civil Court. Thereafter four persons 
who were not the opposite party instituted 
a suit in the Munsif'’s Court against the 
three applicants, the plaintiffs in that suit 
alleging themselves to be trustees of a 
Jain Pathshala which owned certain shops 
in that locality. On October 12, 1934, judg- 
ment was given in favour of the plaintiffs. 

After this, on April 9, 1985, it appears 
that a jury was appointed by the City 
Magistrate in accordance with s. 135-B, 
Criminal Procedure Code, and the Tahsil- 
dar was appoinied foreman. He fixed 
April 16, 1935, for the attendance of the 
parties and tke jurors, but on that date 
neither of the two jurors who had been 
nominated by the applicants was present 
and the applicants themselves were also 
absent. The case was adjourned to the 
following day and on that day also one of 
the jurors nominated by the applicanis 
was absent and also the applicants 
themselves. The foreman then submitted 
his 1eport to the Court. On receipt of that 
repoit the City Magistrate on April 24, 
paesed the order to which ihe learned Judge 
takes exception. The Judge observes: 


“The learned Magistrate has apparently tak 
proceedings under s. 14], Oriminal Procedure Code, 
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but he does not appear to have given any opportun 
ity to the applicants to appear before him and tt 
produce any evidence if they so liked.” 


He then cites the case of Ajudhia Tewari 
v. King-Emperor (1), decided by a learnec 
Judge ofthe Patna High Court. But ir 
that case all that happened was that the 
jury failed to report within the time whick 
had been allowed to them; there was nc 
question of negligence or obstruction. I 
the case of Jib Lal Teli v, Gena Sahu (2) 
another learned Judge of that Courl 
ruled that if the jury failed to return thei 
verdict within the time fixed, the Magis 


trate had jurisdiction to make the 
order absolute but where a Jury 
failed to perform its duty througt 


no fault of the person against whor 
a conditional order had been passed, the 
Magistrate in acting under s. 141, might 
in the exercise of his discretion give the 
petitioner a chance of showing cause anc 
satisfying himself that there was no reasor 
to make the order absolute. In the present 
case, as I have already shown, the appli 
cants wilfully absented themselves or 
April 16, and again on April 17, 1935, anc 
the Magistrate has found that it was or 
account of the tactics adopted by the 
applicants that the jury was unable t 
return a verdict. In my opinion the City 
Magistrate was fully justified in makin; 
his provisional order absolute. Moreover 
two -local inspections had already beer 
made and evidence had been given u 
proceedings under s. 139-A. Section 14] 
of the Criminal Procedure Code is wordec 
as follows: 

“ If the applicant, by neglect or otherwise, prevent 
the appointment of the jury, or if from any caus 
the jury appointed do not return their verdict withi 
the time fixed or within such further time as th 
Magistrate may in his discretion allow, the Magi 
trate may pags such order as he thinks fit, and suc 
Stee shail be executed in the manner provided b 
s. 140.” 

Thus it will be seen that the legislatur 
is silent as regards an opportunity bein, 
given tothe person who has applied for . 
jury of showing cause and producin 
evidence; and the reason for such silence i 
I think, clear. There will be cases, as fc 
example where the jury is unable to repo) 
within the time fixed for reasons beyon 
the control of the applicant, where it woul 
be improper for the Court not to hear tk 
applicant and allow him to show caus 
before ihe order was made absolute: bi 
where the applicant has been negligent « 

(1) A I R1923 Pat. 131; 73 Ind. Oas, 327;4 P L 
13; 1 Pat L R 22 Or; 24 Or. L J 583, 

(2) A IR 1923 Pat 229; 72 Ind. Cas. 956; 4 PL 
15; 1 Pat. LR 164 Cr; 24 Or. L J 492, 
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obstructive and has wilfully abstained from 
appearing before the jury, which had been 
appointed at his instance to settle the dis- 
pute, there is, in my opinion, no obligation 
whatsoever on the Court to issue notice to 
him before confirming the provisional order 
which had been passed under s. 133. This 
being my view, I reject this reference, let 
the record be returned, 
D. Reference rejected, 





CALCUTTA HIGH COURT 
Criminal Appeal No. 80! cf 1934 
April 4, 1935 
Lort-WILLI4ms AND Jack, Jd. 
SAILABALA DASI—AppzEt Lant 
VETSUS 


EMPEROR-— Oprositz PARTY, 

Penal Code (Act XLV of 1860), s. 318—Attempt 
to conceal birth of child—Essentials to be proved— 
S. 318, scope of—Fact of birth merely disclosed to 
a confidant—E ffect— Birth in Hospital and known to 
nurses and others—Case of concealment of birth, if 
made out~Criminal Procedure Code ‘Aet V of 1888', 
8. 342—Statement of accused during trial interpreted 
as plea of guilty--Duty of Court to record exact 
words used by accused, 

In order to convict a woman of attempting to 
conceal the birth of her child, the dead body must 
be found and identified as that of tho child of which 
she is alleged to have been delivered. Reg. v, Mary 
Ann Williams (1), referred to. 

Section 318, Penal Oode ig designed to punish 
a person for intentionally concealing the birth of 
the child from all and sundry ; though, she will 
not escape the consequencesof her act if she merely 
discloses the fact of the birth to some confidant. 

Where the birth took place in the Medical School 
Hospital and was attended by nurses and others in 
the Hospital who were wellaware that the woman 
(accused) had given birth to twins and it was 
known to two women whomthe nurse endeavoured 
to persuade to adopt the children and another 
- relative of the woman (also accused) knew about the 
birth : 

Held, that there was no 
within the meaning of s. 318, Penal Code. 

In cases where an accused person makes some 
Statement during the course of thetrial which is in- 
terpreted as a plea of guilty, the Court should record 
the exact words used, especially is this the case, 
when astatement is madein answer to questions put 
by the Court under s. 342, Oriminal Procedure 
Oode. 

Mr. Hira Lal Ganguly, for the Appellant. 

Mr, A. Lahiri, for the Crown. 

Lort-Williams, J.—In this case, the ap- 
pellant was charged with and convicted of 
concealnient of birth under s. 318, Indian 
Penal Code, and sentenced to rigorous 
imprisonment for nine months and a fine 
of Rs. 300 or in default, three months’ 
rigorous imprisonment. She was tried with 
two other accused whd were acquitted, 


The first accused Ushabala was the dau- 


concealment of birth 
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ghter of the second accused Sailabala and 
the third accused Birendra was the grand- 
son of the second accused Sailabala. On 
July 4, 1934, Ushabala gave birth to male 
twins in the (Calcutta Medical School and 
Hospital. Apparently a nurse of the 
Hospital knew some women who desired 
to adopt a newly born child and on 
July 8, she took all three accused with 
the twins to 69-3, Corporation Street ina 
car. The nurse got out of the car and 
took the twins into these premises to show 
them to the women, who she hoped, might 
adopt them. While she wes inside, all 
the accused went off in the car. 

For various reasons the women were 
not willing to adopt the twine, The 
nurse came out and finding that the 
accused had disappeared, went back to 
the Hospital and from information given 
by another patient, traced the accused. 
Eventually the twins were given back to 
Sailabala; Sailabala went off with the 
twins, saying that she was going tothe 
Talla Bridge at Shambazar, and she 
asked the women to tell her grandson 
that she had gone there. That was the 
last that wes seen of the twins, 

When Sailbala was examined under 
s. 342, Criminal Procedure Code, it jg 
alleged that she said in the vernacular 
“What has happened has happened." 
The Magistrate interpreted this as a plea 
of guilty. We enquired from him whetker 
he had recorded the exact words in the 
vernacular which this woman used, and in 
his answer he says that he never keeps 
any note of the exact words in the verna- 
Cular used by accused persons, and it is 
impossible for him to remember them, 
but that the accused pleaded guilty, and 
that the pleader asked for mercey. In 
cases where an accused person makes 
some statement during the course of the 
trial which is interpreted as a plea of 
guilty, the Court should record the exact 
words used, especially is this the C266, 
when a statement is made in answer to 
questions put by the Court under s, 342, 
Criminal Procedure Code. 

There was no evidence that either of the 
twins died, other than the statement to 
the Magistrate which was produced by 
him as witness and which wasan exhibit 
in the case. This exhibit has not been 
translated; but apparently there is some- 
thing in the statement to show that either 
one or both of the twins died and that 
Sailabala tried to get some man to take 
the bodies to the burning ghat and dis- 
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pose them of. There is an English case. 
Reg v. Mary Ann Williams, (1), in which 
Montague Smith, J., decided that in order 
to convict a woman of attempting to 
conceal the brith of her child, the dead 
body must be found and identified as 
that of the’ child of which she is alleged 
to have been delivered. Such evidence is 
not available in this case. 

But a much more important point is that 
s. 318, Penal Code, punishes a person for 
secretly burying or otherwise disposing 
of the dead body of a child, and so inten- 
tionally concealing or endeavouring to 
conceal the birth of such child. In this 
case, there was no concealment of the birth. 
The birth took place in the Calcutta 
Medical School and Hospital and was 
attended by nurses and others in the 
Hospital who were well aware that 
Ushabala had given birth to twins. It 
. was known to the two women, Pankajini 
Venchura and Ghasia Methrani, whom the 
- nurse endeavoured to persuade to adopt 
: the children. Further, it was known to 
the grandson, eccused No.3, and if we are 
to accept the woman's sbatement as true, 
she made known the fact of -the birth 
and death to some other persons mention- 
ed inthe statement. Thus for at least 
24 hours the birth had been known toa 
number of persons. 

Io Reg. v. Morris, (2), Coltman, J. 
decided that the concealment sought to 
be checked by tbis typeof legislation is 
that which would keep the world at large 
in ignoranceof the birth of a child. 
While therefore the offence may on the 
- one hand be committed, even though the 
pregnancy and delivery be made known 
toa confidants, soon the other hand, it is 
not an offence within the section if the 
endeavour to conceal proceeds froma 
- desire to escape individual observation 
or anger. Itis clear from the evidence 
that this birth was not concealed from 
the world at large, and as stated in 
Mayne’s Criminal Law of India, Edn. 4, 
p. 515, a woman is not bound to announce 
that she is going to have child, and if 
the child lives, she is quite at liberty to 
keep its existence secret. Similarly there 
was no legal obligation upon this accused 
nor upon Ushabala to spread broadcast 
the fact that Ushabala had given birth 
to a child. Section 318 is designed to 
punish such a person for intentionally 
concealing the birth of the child from 

(1) (1868) 11 Cox O O 684. 
~ --(2) (1860) 2 Cox O O 489. 
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all and sundry: though, ‘as is stated in 
the case to. which I have just referred, 
she will not escape thé consequences of 
her act if she merely discloses the fact 
of the birth to some confidant. 

For these reasons we are of opinion that 
the facts inthis case do not come within 
the provisions of s. 318, Penal Code. The 
conviction and sentence are, accordingly, 
set aside andthe accused is acquitted. 
The appellant who is on bail will be 
discharged from the bail bond and the 
fine, if already paid, must be refunded 
to her. 

Jack, J.—I agree that the conviction 
and sentence should be set aside. It has 
been held that a previous announcement 
of the birth to some persons does not render 
a subsequent secret disposal innocent, Reg 
v, Douglas `). But where to conceal its 
birth a woman left a baby in the corner 
of a field to die of exposure and the dead 
body was subsequently found there, it was 
held that she could not be convicted - of 
secretly disposing of the dead body of a 
child: In re Jane May (4). In this case 
there isno evidence that the babies were 
ae when they were secretly disposed 
of. 


N. 
(3:1 Mood O O 480. 
(4) (1867) 10 Cox 448, 


Conviction set aside. 
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ALLAHABAD HIGH COURT 
Civil Revision No. 28 of 1585 
May 3, 1935 
KENDALL, J. 
MAHA BIR—DErenpant—A PPLICANT 
VETSUS 
ANJUMAN WAZIFATUL MUSLIMIN— 
PLAINTIFF AND ANOTAER — DeFeNDANT— 
Opposite PARTIES. 

Association—Unregistered Association— Whether can 
sue or be sued without all members on record—Such 
association if can hold property—-Gift— Property 
handed over to a person for use of Association— 
Validity of gift. | 

An unregistered association can neither sue nor 
be sued unless all the members areimpleaded. The 
secretary cannot sue ina representative capacity. 
Ganesha Singh v. Mundi Forest Co. (1), Panchaiti 
Akhara v. Gaur Kuar (2), N. W. P. Club v. Sadullah 
(3), Ram Sarup v. The Arya Samaj Dharampur and 
(4), referred to. 

But there is no rule that such an unregistered 
society cannot hold property. Itis not a fact that 
they have no legal existence at all, though fo 
purposes of proceedings in Court such a society is 
not a juridical person. Where therefore a deed 
purports to transfer a property to the associatior 
and the property is handed over to a person forit: 
use, the gift is valid. Bhagwan Das Singh v. Pinjra 
pole Pashu Anathalaya (6), relied on. Mathura Koes 
v. Dharam Samaj (5), distinguished. 
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O. R. -against an order of the Small 


-Cause Court. Judge, Allahabad, dated 
September 17, 1934. 
Mr. Sri Narain Sahai, for the Applicant. 
Mr. P. L. Banerji, for the Opposite 
Parties. 


Order.—The facts out of which this 


-application for revision arises are stated 
in the judgment of the trial Court. The 
correctness of the decision is assailed on 
more than one ground. The first is that 
the Anjuman Wazifatul Muslimin is an 
‘unregistered association which could 
neither sue nor be sued, unless all the 
“members of the association were impleaded. 
.That this is so is clear from a 
-number of decisions of this Court among 
which may be mentioned the following: 
Ganesha Singhv. Mundi Forest Co. (1), 
Panchaitt Akhara v. Gauri Kuar (2), N.- 
WW. P. Club v. Sadulluh (3) and Ram Sarup 
‘v. The Arya Samaj, Dharampur (4), At 
: this stage, however, it appears that the 
.plaintif is not the Anjuman Wazifatul. 
- Mr, Aziz, secretary of the Anjuman, ap- 
‘plied for leave to sus in a representative 
‘capacity, and the Court after the usual 
proceedings under O. I, r. 8, gave him 
: permission to sue, so that the real plain- 
‘tif is Mr. Aziz suing in a representative 
capacity for the members of the Anjuman, 
‘The trial Court in discussing this question 
made use of the expression “an unregis- 
‘tered society like the present plaintiff 
can sue’, but this is clearly wrong, as the 
. decision quoted above shows. 

=` The trial Court has decided that the 
gift was in favour of Mr. M.A. Aziz as 
secretary of the association, but it has 
been contended on behalf of the opposite 
party here that the gift was really made 
to Mr. Aziz. The deed of transfer is to 
the following effect : 

“I desire that I may spend the money in the 
name of God. Therefore, I have decided to trans- 
fer the rights in the said promissory note to the 
Anjuman for the purpose of scholarships, There- 
. ore, I have executed this document in favour of 
Mr, Aziz in his capacity as secretary, and gifted 


the promissory note in favour of the said gentle- 
man, and he has accepted the gift.” 


If the gift had been made to Mr. Aziz 
in his personal capacity he could have 
sued on the basis of the promissory note 
and there would have been no difficulty. 
But it is maintained that this document 

(1) 21 A 346; A W N 1899, 123. 

(2) 20 A167; A W N 1898, 7. 

-(3) 20 A 497. 

. (4) 23 A L J 37; 86 Ind. Cas, 255; A I R 1925 All. 
337; 47 A 342; L R 6A 101 Rev. a 
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had the effect of transferring the pro- 
missory note, not to Mr. Aziz in his per- 
sonal capacity, but to the Anjuman. 
This difficulty will be met in any case 
if Mr. Aziz is allowed to sue as the 
representative of the Anjuman, as has 
been done. Finally it has been argued 
that assuming the gift to be made to the 
Anjuman, that association not being a 
registered association is not capable of 
being the recipient of a gift. There is 
Some authority for this proposition in 
Mathura Kuer v. Dharam Samaj (5). The 
circumstances there appear to ‘have been 
quite different. The finding of the Court 
was that the Anjuman, the unregistered 
body in whose favour the gift was said 
to have been made, had no definite ex- 
istence until it was registered subsequent- 
ly to the gift. There was, therefore, 
nobody “who were capable of having the 
property transferred by the deed of 1908.” 
The deed purported merely to transfer 
the property to the Anjuman, In the pre- 
Sent case there does not appear to be 
anything indefinite about the identity of. 
the body, and there was certainly nothing 
indefinite in the wishes of the transferor. 
The property was to be handed over to 
Mr, Aziz for the use of the Anjuman. In 
Bhagwan Das Singh v. Pinjrapole Pashu 
Anathalaya, 103 Ind. Cas. 45 (6), a Bench of 
this Court held that although an unregister- 
ed society cannot sue or be sued unless 
all the members are impleaded, there 
never has been a rule that such an un- 
registered society cannot hold property. It 
is not a fact that they have no legal 
existence at all, though for purposes of 
proceedings in Court such a society is not 
a juridical person. 

The final result isthat I do not gee 
any need for interfering with the decision 
of the trial Court, which is entirely 
equitable and which does not appear to 
me to be contrary to law. The applica- 
tion is dismissed with costs. 


N, Application dismissed. 
(5) 14 A L J 1032; 28 Ind. Cas. 183; A I R 1917 AIl. 


(6) 103 Ind. Cas. 45; AIR 1927 All 739, 


164 EMPEROR V. RAMANUJA AYYANGAR (MADR.) 
MADRAS HIGH COURT 
Full Bench 
Case No. 5 of the Third Criminal Sessions 
of 1934 other facts. 


November 21, 1694 
Corniss, BURN AND LAKSHMANA Rao, JJ. 
JIMPEROR-—PROSECUTOR 
versus 


RAMANUJA AY YANGAR— ACCUSED. 

Evidence Act (I of 1872), ss. 26, 27, 3— Charge of 
murder of woman whose corpse is found wrapped up 
in coir mattress—Statements of ‘witnesses as state- 
ments alleged to have been made by accused while in 
Police custody, to the effect that he purchased matiress 
from the shop and another witness — carried = it— 
‘Admissibility—‘Fact’, meaning of — Whether resirict~ 
ed to something which can be exhibited as material 
object—Fact discovered—Mental fact, if enough— 
Information given by person in custody, 1f should be 
confession—Interpretation of  Statutes—Provision 
clear and unambiguous—English Law, if can be 
applied—Evidence Act (I of 1872', Interpretation of. 

The accused was charged with the murderof a 
woman whose corpse was found ~ wrapped up and 
sewed ina coir mattress. Certain witnesses made 
statements alleged to have been made by ths prisoner 
while in the custody of the Police at a shop,to the effect 
that he purchased the mattress from the shop and 
another witness, a coolio woman carried this mattress. 
The question was as to the admissibility of these 

ents ; 
Steel, (Per Cornish and Burn, JJ., Lakshmana Rao, 
J.. contra) that the statements were admissible. 

Per Cornish, J.—The accused’s admission before 
the Police was a highly incriminating statement and 
the confession having been made by him when he 
was in Police custody, was ruled out by s. 26, Evi- 
‘dence Act. But as the discovery of the saleof a 
mattress to the accused was the consequence of his 
confession and the statements distinctly related to 
the fact discovered, the statements were admis- 
ee Burn, J.—The statements could not bs proper- 
ly described asa confession in any complete sense. 
Even if the jury had been entirely satisfied that the 
accused had made these statements, and that they 
were true, they could not have held on them alone 
that the accused hadcommitted murder. They were 
‘confessional statements inthe sense that if believed 
they established one of the many facts which taken all 
together proved the guilt of the accused. Jt was im- 
possible to rate these statements higher than that. The 
statements were incriminating certainly, and to that 
extent they were of a confessional nature, but could not 
be properly described as anything like a complete 
confession.. [p. 768, col. 2.] 

Per Lakshmana Rao, J.—The purchase of the 
coir mattress in which the corpse was packed and its 
carriage to the alleged scene of crime through the 
coolie woman suggested the inference that 
the accused committed the crime and the state- 
ments amounted toa confession but being made 
while in the custody of the Police were not admissi- 
ble. As the discovery ofa witness to the crime or 
act of the accused, on his information, would not 
be a discovery of a fact within the meaning ofs. 27, 
Evidence Act, the statements were not admissible 

nder that section. [p. 779, col. 1.] 

Per Cornish, J.—The definition of ‘fact’ in s. 3, 
Gvidence Act, does not restrict a fact to something 
which can be exhibited asa material object. [p. 767, 


col, 1.) 
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Per Burn, J.—There is no warrant for holding 
that the only facts contemplated by s, 27 are actual 
Material objects have not 
than any 


physical material objects, 
in themselves any greater probative value 
[p 769, col. 2; p. 770, col. 1.] 

Per Lakshmana Rao, J.—The discovery of a fact as 
the result of the information is a condition preced- 
ent to the reception in evidence of the information 
orany portion - thereof. Though the expression 
“fact as defined by s. 3, Evidence Act, Includes 
not only thé physical fact which can be perceived 
by the sense, but also the psychological fact or men- 
tal condition of which any person is conscious, it 
is inthe former sense that the word is used ins. 27, 
The fact discovered should, therefore, bea material 
and not mental fact, Sukhan v. Emperor (2), relied 
on. [p, 775, col. 1.1 

Per Burn, J.—It is not necessary that the infor- 
mation given by.a person in the custody of a Police 
Officer shall be a confession before it can be proved 
under the provisions of s. 27. Any information 
which relates distinctly to the fact deposed to as 
discovered in consequence of the information receiv- 
ed, may be proved. [p. 768, col. 1] f 

Although. study of the English cases may be useful 
and instructive to any one who wishes tolearn the 
history of any particular section, or to grasp the 
principles underlying the law ofevidence, itis not 
legitimate to attempt to deduce the law from the 
English decision. When the terms of any provision 
of the Evidence Act are clear and unambiguous, it 
is the Court's duty to apply them without hesitation. 
Courts are not permitted to say, after discussion of 
the English cases on which the provision is based, 
that the legislature must have meant something 
different from what it has in fact laid down : 

Held, (per Curiam) that independently of the evi- 
dence the admissibility of which was in question, 
there was sufficient evidence to justify the convic- 
tion. 

Mr. T. S. Anantaraman for Mr. S. 
Ranganatha Iyer, for the Crown. 

Messrs. T. R. Venkatarama Sastri and 
R. Rangachart, for the Accused. 

. After the review petition (vide 158 Ind. 
Cas. 662 F. B.) was dismissed, the Chief 


Justice passed the following 


Order.—The prisoner was convicted in 
3. ©. No. 5 of the Third Oriminal es- 
sions of 1934 of the offence of murder 
and was senteneed to death by me. Since 
that conviction and sentence my attention 
bas been drawn to certain answers given 
by some of the prosecution witnesses which 
it is suggested may be inadmissible in 
evidence under the Evidence Act. No 
objection was taken at the trial to the 
admissibility of these answers nor was 
my attention directed before my charge 
to the jury, during it and after it before 
ecnviction, to the question of their ad- 
missibility. The matter is brought to my 
attention by a certificate granied by the 
learned Advocate-General under cl. 26, 
Letters Patent of this High Court on 
being moved by the prisoner, raising the 
question of the admissibility in evidence 
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of these answers, stating that in his opinion 
the reception in evidence of these answers 
and the placing of them before the jury 
required consideration by the High Court. 

In view of the majority opinion of the 
Fall Bench formed to consider the question 
raised in the certificate of the learned Advo- 
cate-General, in Cr. Misc. Petn. No. 910 of 
1934 [Emperor v. Ramanuja Ayyangar (1)| 
namely, that it is incompetent for the High 
Court to entertain the petition hecause there 
was no point of law decided such as is 
Intended in cl. 26, Letters Patent, the 
question of the admissibility of these state- 
ments and the effect of their admission, 
if inadmissible, upon the jury has not, 
therefore, been considered. In my view, 
the question as to the admissibility of 
these statemenis requires to be considered 
by the High Court and, accordingly, in 
the exercise of my powers under cl. 2, 
Letters Patent of this High Court, I 
reserve that question for the opinion of 
the High Court. It is unnecessary for me 
to state ihe facis of this case because 
these are already set outin my judgment 
‘In Orlminal Miscellaneous Petition No. 910 
of 1934. The matter reserved for the 
opinion cf this High Court is the question 
of.the admissibility of statements made by 
P. Ws. Neg. 10, 11 and 42 as the state- 
ments alleged to have been made by 
the. prisoner while in the custody of the 
Police. 

(1) P. W. No. 
chief, said : 

“The accused pointed out the eshop, saying 


toat it was in that shop that he purchased the 
mattress.’ ; 

(2) In cross-examination, P. W, No. 10 
sald : 

“The accused himself pointed out the shop, 
saying that it was at this shop that he purchased 
adding: I paid an advance of eight annas and 
I subsequently paid Rs, 2-8-4.” 

“that the accuged locking at me said: ‘I have 
purchased from him on the ):th a coir matters; ` 

“lt was the accused that was looking at me and 
asking me, ‘I purchased from you, is it not, on 
the 12th a coir mattress?’ ” 

“thereupon the accuscd said: ‘I purchased it 
of you for Rs. 4; l paid on advance of eignt an- 
nas and I sent the balarce of Rs. 2-8-0 through 
the ccolie woman," os 

(3) P. W. No. 11 said in cross-examin- 
ation ; 

“The accused himself mentioned me and said 
ihat it was a woman wearing a coral necklace.” 

In answer lo a question by the Court: 

“When I went there the accused said ‘it was this 
woman that carried the articles.” 


Q) 158 Ind. Cas, 6€2; AI R 1935 Mad. 486; (1934) 
ih N 1410; 42 L W 03; £8 M 523; (1935) Or. Cas, 686 
\4). p 


10, in examination-in- 
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(1) P. W. No, 42 in cross-examination 
said : , 
“While we were coming out the accused 
pointed out that women with coral beads on her 
neck and said : ‘that was the coolie that carried my 


11) 


mattress , 

I reserve the question as to the ad- 
missibility of the above-mentioned state- 
ments for the opinion of the High Court 
under cl. 20, Letters Patent of this High 
Court, and for the determination of this 
matter under cl. 26, Lettere Patent. 


Judgment. 

Cornish, J.—The learned Chief Justice 
acting under cl. 25, Letters Patent, has 
reserved as a polnt of law for deter- 
mination under cl. 26 the question whe- 
ther certain statements given in evidence 
at the trial of M. Ramanuja Ayyangar 
for murder were admissible. The state- 
ments which are in question were made 
by the prisoner while he was in the 
custody of a Police Officer at the shop 
of a wilness, P. W. No. lu, and had 
relation to the sale of a mattress by that 
witness at that shop to the prisoner on 
the January 12, and to the carriage of 
the mattress by a coolie woman, P. W. 
No. 13, from the shop. 

The circumstances in which the state- 
ments came to be made may be briefly 
narrated. It is in evidence that the 


` murdered woman had left her husband on 


August 4, and from that date had been 
living with the prisoner at different places 
in Madras, From December 23, until the 
evening of January 11, which was the 
last occasion according to the evidence, 
on which she was seen alive, the prisoner 
and the woman were living together at 24, 
Peddu Naicken Street. On the evening 
of 12th a package was brought to the 
Egmore Railway Station in a cart and a 
luggage ticket taken for its despatch by 
train that night to Karunghuzi by a man 
who has been identified as the prisoner. 
The package was not claimed on arrival 
at Karunghuzi next morning and lay in 
one of the Station offices until the smell 
of ib led to its being opened and to the 
discovery of the body of the woman sewed 
up in a coir mattress. This was on the 
14th. The medical evidence showed that the 
woman had been strangled. Police ip- 
vestigation began forthwith. The prisoner, 
who bad moved from his lodging in Peddu 
Naicken Street, on the 13th, was arrested 
on the afternoon of the 23rd. The same 
afternoon, in consequence of information 


given by the prisoner, he was taken by 
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a Police Officer, P. W. No. 42, to the shop 
of P. W. No. 10 and if was there that 
the statements, the subject-matter of the 
point of law reserved, were made. P. We. 
Nos. 10 and 11, it should be observed have 
identified the mattress found in the package 
round the body as the mattress which 
was sold to the prisoner on January 12. 

In examination-in-chief the shop- 
keeper, P. W. No. 10, deposing to the visit 
of the prisoner with the Police to his shop, 
said : 

' “The accused pointed out the shop, saying 
that it was in that shop that be purchased the 
mattress.” 

The witness was crossexamined upon 
this, and he said: 

“Tt is because 10 or 11 days after he made the 
purchase he came to the shop and himself pointed 
out the shop saying that it was at this shop that 
be purchased, adding ‘I paid an advance of eight 
annas and subsequently paid Rs. 2-8-0' that I 
remember this man,” 


The learned Advocate for the prisoner 


pursued this topic, and in answer to fur- 


ther questions, the witness stated : 

“The car stopped in front of my shop at about 
4 p.m. They all got down and entered the shop, 
and as soon as they entered, the accused, looking 
at me, said ‘I have purchased from him on the 


12th a coir mattress . 


And again : 
. “Jt was the accused that was looking at me 
and asking me, ‘I purchased from you, it ig not 
(is it not?) on the 12th a coir mattress ?’ 1 replied 


to the accused ‘I will look into the account and . 


a 4% 


tell you. 
Witness then stated that he looked into 


his account book, and said: 

“When I looked into the account, I found that 
on the 12th, there was a sale of coir mattress and 
two pillows for Rs. 3 12-0 and another coir mat- 
tress for Rs. 3 and I said, therefore, I did not 
know whether it was the one or the other that I 
sold to the accused. Thereupon, the accused said, 
‘I purchased it of you for Rs. 3; I paid an ad- 
vance of eight annas, and I sent the balance of 
Rs. 2-8-0 through the coolie woman.’ ” 

Thereupon he was asked : 

“So it was the accused that reminded you of 
the purchase. Otherwise you would not have 
known it?” A , 

And the witness’ answer was: 'Olher- 
‘wise I could not have known it’. — 

The coolie woman, P. W. No. 11, who 
was near the shop at the time cf this 
visit on the 23rd, waiting for a job, in 
cross-examination said: 

“lhe accused himself mentioned me 
said that it was a woman wearing 
lace.” 

In answer to a further question the 
witness said : 

“When I went there the accused said, ‘It was 
this woman that carried the article.’ ” 
and agaln : 

“Tt is upon 


and 
a coral neck- 


his mentioning it that I remem- 
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bered. Tointing to me he said; ‘It 15 thig 


coolies.” ” 

The Police Officer, P. W. No. 42, in 
cross-examination as to when the prisoner 
pointed out the coolie woman said : 

“Tt is only after the accused pointed out Muham- 
mad Kasim’ (P, W. No. 10) and while we were 
coming out, the accused pointed out that 
woman with coral beads on her neck and said 
that that was the coolie who carried his mat- 
tress." 


The first question to be considered is 
whether the statements made by the 
prisoner on this occasion amounted to a 
confession. I think they did, They come 
within the definition of a confession in 
Stephen’s Digest of the Law of Evidence 
as an admission suggesting the inference 
that the prisoner committed the ‘crime 
charged against him. It was the case for 
the prosecution that the prisoner was the 
mən who despatched the package con- 
taining the dead body in the mattress 
from Egmore Railway Station on the 
evening of the 12th. His admission, there- 
fore, that on the morning of the 12th 
he had purchased a mattress was a 
highly incriminating statement. The 
confession having been made by the 
prisoner when he was in Police 
custody is ruled out by s. 26, Evidence 
Act. Butit has to be determined whether 
any fact has been deposed to as discovered 
in consequence of the confession. If any 
fact, provided it is a relevant fact, has 
been so discovered, s.27 permits so much 
of the confession as distinctly relates .to 
the fact thereby discovered to be given in 
evidence, the reason of the rule being 
that the discovery of the fact confirms thé 
confession. The fact alleged to have been 
discovered in consequence of the prisoner's 
statements is that he purchased a mattress 
from P. W. No. 10 on January 12, and 
had it carried from the shop by the 
coolie woman, P. W. No. 11, The Police 
Officer, P. W. No. 42, deposes to this dis- 
covery. The witness has deposed: 7 

“He (the prisoner) took me direct to that shop 
and there pointed out Muhammad Kasim (P. W, 
No, 10) as the man from whom he purchased the 
mattress.” 

And with reference to the coolie 
woman, the witness stated that the prisoner 
pointed her ont and said that she was 
the coolie who carried his mattress. If 
P. W. No, 10 and P. W. No. 11 had 
denied all knowledge of the prisoner and 
his purchase, or had been unable to re- 
collect anything of the incident, no fact 
would have been discovered in consequence 
of the prisoner's confession, and his confeg- 
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sion would have been entirely groundless. 
But the consequence of the prisoner’s 
statement was that the Police Officer dis- 
covered not merely a shopkeeper and a 
coolie woman, but that the one had sold 
a mattress to the prisoner and that the 
otherfhad carried it for him from the shop. 
But the sale of the mattress and the 
carriage of it had, of course, to be proved 
like any other fact. But inasmuch as 
P. W. No. 10 and P. W. No. Il have 
deposed to the sale of the mattress to 
the prisoner, I think it can be reasonably 
said that the discovery of the sale of a 
mattress to the prisoner on January 12, 
was the consequence of the prisoner's 
confession. It was the confession that 
directly led to the Police Officer making 
the discovery. The circumstance that 
prisoner’s purchase of the mattress was 
already known to P. Ws. Nos. 10 and 11 
(although temporarily forgotten until the 
prisoner's visit to the shop with the Police 
reminded them of it) would not prevent 
the discovery of the purchase from being 
a discovery of the fact by the Police Officer 
within the meaning of s. 27: Superintendent 
and Remembrancer of Legal Affairs v. Lalit 
Mohan Singa Roy (2). 

Tt has been contended that what the 
Police Officer discovered was not a “fact” 
within the contemplation of the section. 
“Fact? is defined by the Evidence Act, 
s. 3, to mean and include (1) anything, state 
of things, or relation of things capable of 
being perceived by the senses. In my 
view the definition does not restrict a 
fact to something which can be exhibited 
as a material object. The learned Crown 
Prosecutor gave an illustration of a wider 
meaning of the word. He supposed the 
case of a prisoner confessing to having 
kidnapped a girl and informing the Police 
where he had confined her. I think that 
the discovery of the girl in that place in 
consequence of the information given by 
the prisoner would be the discovery of a 
fact. It would be the discovery of a 
“state of things.” In Sukhan v. Emperor 
(3) the majority of the Full Bench held 
that the statement of the prisoner that 
he had pledged jewelry with a certain 
man was admissible in consequence of 
the discovery of the jewels with that man. 
The fact of the pledge was there treated 
as a fact discovered. Pledged jewels 

(2) 49 O 167; 62 Ind. Oas. 578; A I R1922 Gal, 349; 
25 O W N 788; 22 Or. L J 532. 


(3) 10 Lah. 283; 115 Ind. Cas, 6; A I R1929 Lah. 
344; 30 Or, LJ 414; 80P LR 197;11 Lah. L J 
159. 
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would naturally be in the possession of 
the pledgee. In the event of a purchase 
of an article, such as a mattress, the 
thing purchased would crdinarily have 
passed out of the possession of the person 
who sold it; but I cannot see why a purchase 
should be any the less “fact” than a pledge. 
If the thing purchased has been proved 
to have been sold and has been identified 
as the thing sold to the prisoner, all the 
conditions necessary to the discovery of 
the fact of purchase are forthcoming. I 
think that the discovery of the purchase 
of a mattress by the prisoneron January 
12, was the discovery of a relevant fact 
in consequence of the confessional state- 
ments made by the prisoner to P. W. 
No, 42 and that the statements distinctly re- 
lated to the fact discovered. The state- 
ments set out in the cass reserving the 
point of law were therefore admissible. 

This conclusion makes it needless for 
me to discuss the question whether, as- 
suming that the evidence of the prisoner's 
statements should have been excluded, the 
other evidence in the case was sufficient 
to sustain the conviction. But as the 
question was argued, I will say that there 
was ample evidence, quite apart from 
the confessional statements, to support the 
conviction. The conviction therefore must 
be upheld, 

Burn, J.—The facts have been set out 
in the judgment of my learned brothers 
and need not be repeated by me. 

Without meaning any disrespect to the 
erudite argument of the learned Advocate 
for the prisoner, I do not propose to refer 


to any of the [English cases quoted 
by him. The question for our cone 
sideration is whether certain state- 


ments alleged to have been made by the 
accused while inthe custody of the Police 
are admissible in evidence. It is now 
settled beyond dispute that the law of 
evidence in this country is contained in 
the provisions of the Evidence Act. Theres 
fore although study of the English cases 
may be useful and instructive to any one 
who wishes to learn the history of any 
particular section, or to grasp the prin- 
ciples underlying the law of evidence, it 
is not legitimate to attempt to deduce 
the law from the English decisions. When 
the terms of any provision of the Evidence 
Act are clear and unambiguous, it is our 
duty to apply them without hesitation, 
We are not permitted to say, after dis- 
cussion of the English cases on which the 
provision is based, that the legislature 
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must have meant something different trom 
what it hasin fact laid down. . 

.The present case is in one sense quite 
free from complications, Thelearned Crown 
Prosecutor did indeed make a submission 
that the statements of the accused with 
which we are concerned might be admissible 
under s. 8, Evidence Act, as conduct. But 
in view of the terms of Expl. |, s. 8, 
the learned Crown Frosecutor, very pro- 
perly, a8 I think, did not seriously press 
such a contention, The only section with 
which we have to do is s. 27 of the Act. 
If these statements are admissible at all 
it must be under s, 27. If they come 
within the terms of s. 27, they are ad- 
missible; if they do not, they are inad- 
missible. 

Section 27 runs as follows: 

“Provided that when any fact is deposed to 
as discovered in consequence of information receiv- 
ed from a person accused of any offence, in the 
custody of a Police Officer, so much of such in- 
formation, whether it amounts to a confession or 
not, as relates distinctly to the fact thereby dis- 
covered may be proved,” 

As the first word shows, that is a proviso: 
and it is now well settled that it is a 
proviso to both ss.-25 and 26 which im- 
mediately precede it. Those sections exclude 
confessions made to a Police Officer, and 
confessions made by any person whilst he 
is in the custody of a Police Officer, unless 
in the latter case the confession be made 
in the immediate presence of a Magistrate. 
This section therefore provides that if certain 
Conditions are fulfiiled, a confession made 
to a Police Officer, or a confession made 
by a person in the custody of a Police 
Officer may be proved. It is not, however, 
necessary that the information given by 
a. person in the custody of a Police Officer 
shall be a confession before it can be proved 
under the provisions of this section. This 
is clear from the words used. Any in- 
formation which relates distinctly to the 
fact deposed to as discovered in conse- 
quence of the information received, may 
‘be proved. In addition it is laid down 
that such proof may be given even if the 
information amounts to @ confession; it 
is the words, “whether it amounts to a 
confession or not,’ which make this section 
an exception tothe general rules embodied 
in ss. 25 and 26. 

Strictly speaking therefore it is not im- 
portant to decide whether the statements 
alleged in this case to have been made 
by the accused amount or do not amount 
to 2 confession. The section says that even 
if they do, they may be proved, sub- 
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ject, of course, to the fulfilment of the 
other conditions prescribed. If they do 
not amount to a confession, they are equally, 
if not a fortiori, provable. For myself, I 
do not see how these statements can 
properly ke described as a confession, in 
any complete sense. No one, I imagine, 
would hold that the jury could have con- 
victed the accused of the offence of murder, 
if nothing more had been proved against 
him than that he had made these state- 


ments. Even if the jury had been en- 
tirely satished that the accused had 
made these statements, and that they 


were true, they could not have held on 
them alone that the accused had com- 
mitted murder. They are ‘confessional 
statements in the sense that, if believed, they 
establish one of the many facts which taken 
all together prove the guilt of the accused. 
ltis impossible in my opinion to rate these 
statements higher than that. Indeed, it 
is merely to state an obvious truth to say 
that if the Police had not been able to 
adduce any other evidence than this, that 
the accused had bought the mattress in 
which the corpse was found tied up, and 
had that mattress taken to the house 
in which he was living, he would never have 
heen puton his trial. The statements are 
incriminating certainly, and to that extent, 
they are of a confessional nature, but cannot 
be properly described as any thing like a 
complete confession. | 

Taking now the provisions of s. 27, there 
is no doubt but that the accused, on 
January 23, 1934, when he is alleged to have 
made these statements, was a person 
accused of an offence, and was in the cus- 
tody of a Police Officer. He had been 
arrested by the Inspector of Police,(P. W. - 
42)on a charge of murder, and hewas in 
the custody of that officer. The next point 
to consider is, in the words of the section, 
whether any fact was deposed to as discover- 
ed inconseqvence of information received 
from the accused while in custody, This point 
is readily settled by a reference to the evi- 
dence of P. W. No. 10, the shopkeeper who 
the mattress to the accused, 
and of P. W. No, 42, the Police Inspector, P. 
W. 10 says: “About l0or 11 days after- 
wards, about4 p.m. this Inspector and 
another Ayyar came with the accused and 
the eccused pointed out the shop, saying 
that it was in that shop that he purchased 
ihe mattress.” This is the first item of evi- 
dence reserved for our consideration by my 
Lord, the Chief Justice. Again, P. W. No. 42 
the Police Inspector, says inchief examina, 
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t'on that he went to the shop of Muhammad 
Kassim, (P. W. No. 10) on the information of 
the accused, and that the accused pointed 
out-the premises, and that he, (the Inspector), 
discovered the witness Thayi (P. W: No. 11) 
en her being pointed out by the accused. In 
answer to a question by the Court the Jns- 
pector said: ‘‘Yes. He took me direct to 
the shop and there pointed out Muhammad 
Kassim as the manfrom whom he purchased 
the mattress,’ Further in cross-examina- 
tion, the Inspector replied to questions put 
to him as follows: 

Q. And did you seethe woman Thayam- 
mal when you went there ? ° 

A. Absolutely not, 

Q. Whendid she turn up there ? 

A. It is only after the accused pointed 
out Muhammad Kassim and while we were 
coming out, the accused pointed out that 
woman with coral beads on her neck and 
said that that was the coolie who carried 
his mattress. 

These passages show beyond the pos- 
sibility of doubt, that two facts were deposed 
to as discovered in consequence of informs- 
tion given Ly the accused. The two facts 
are : (1) that the mattress was purchased by 
tte accused from P. W. No. 10 and (2) that 
the woman P. W. No. 11 was engaged by the 
accused tio carry the mattress to the house 
in which he wasthen living. No attempt was 
madeat the trial, so far as can beinferred 
from the record, to show that these two facts 
were discovered in any other manner orin 
consequence of information given by any 
one else, The only reasonable conclusion 
is that these facts’ were really discovered in 
consequence of the information given by 


. the accused while he was in the custody 


of the Police Inspector. That is more than 
is required by the terms of s,27. The 
section does not require more than that cer- 
tain facts shall be deposed to as discovered 
in consequence of information received from 
“a person accused of an offence. As I have 
said, Mr. T. R. V. for the accused does not 
contend that these facts were discovered in 
any other manner than that described by the 
prosecution. Nor does he contend that they 
are not relevant facts. Indeed in a 
branch of his argument which 1 shall consi- 
der later, he contends that thesé were the 
mest important facts in the whole case, but 
for which the jury could not, or at any rate 
would not, have eccnvicted his client. He 
is compelled for the purposes of this case 
to contend that though these are facts, and 
relevant facts, they are not the kind of facts 
with which s. 27 is concerned, 
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The argument, as] undérstand it, is briefly 
as follows. Confessions made tothe Police 
or by persons in the custody of the Police 
are excluded because there is a grave risk 
of their being false. But in the words of 
Woodroffe and Ameer Ali 


“the necessity for the exclusion disappears in a case 
provided for by this section, when the truth of the 


' confession is guaranteed by the discovery of factsin 


consequence of the information given. It is this 
guarantee, afforded by the discovery of the property, 
for the correctness of the accused's statement, which 
isthe ground of the admission of the exception to the 
general rule. The fact discovered shows that so much 
of the coafession it immediately relates to is trus.” 


It follows according to Mr. T. R. V's conten- 
tion, that the facts referred to in s. 27 must 
be of a particular kind, must havea particu- 
lar character. They must be of sucha nature 
that by themselves, without any accom- 
papying statement of a witnes:, they demon- 
strate the truth of the information given. 
In one word, he contends, ths facts must be 
‘self-probatorr.” This is an instance of 
the practice which I have already depre- 
cated. Fron the reason underlying s 27 
an attemptis made fo deduce the conclu- 
fion that s. 27 doesnot really mean all 
that it says, but only a part of it. Section 27 
says “any fact,” but inspite of that, the 
contention is, we must suppose that it 
means only facts of this peculiar nature. 
Imust decline for my part to azcept any 
such contention. Nothing can be easier to 
understand than the words “any fact,” and 
Iam not prepared to hold that they mean 
less than they say. I shall therefore not 
discuss any of the numerous cases cited 
by Mr. T. R. V. in which the learned 
Judges have gone the ‘length of holding 
that the only facts contemplated by 8. 27 
are actual physical material objects. 
There iz no warrant for any such limitation. 

It can be even contended very fairly, as 
the learned Crown Prosecutor has contend- 
ed in this case, that the facts, discovered in 
consequence of the information received 
from the accused satisfy the test deduced 
from the reason underlying the rule. The 
accused gives information of the facis of 
his purchase of the mattress and of his en- 
gagement of the coolie woman to carry it 
to his residence. Jn consequence of that in- 
formation the Police discover the shop, the 
shopkeeper and the covlie woman. The wit- 
ness when questioned speaks to the two facts 
disclosed by the accused. There is therefore 
independent proof of the truth of the informa- 
tion given by the accused. What more than 
thisis forthcoming in the cases in which 
material objects such as stolen properties 
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Or implements of crime, are found? The possible, words which are not susceptible 
actual finding of such things in the place of explanation in more intelligible terms. 
where the accused says they will be found Our task is merely to decide whether these 
proves no more than that the accused knew words apply tothe statements laid before 
where they were. He may say for instance us by the learned trial Judge. 
that he had hidden stolen property in a Of the eight items with which we have to 
Straw-stack. The stack is searched and deal, only one was brought out by the 
the property is found. That however is prosecution in the examination-in-chief 
not in any sense proof that it was hidden of P.W, No. 10. Ihave referred to this 
there by the accused. The discovery cer- already. It is the passage in which 
tainly corroborates the accused's statement P. W. No. 10 says. “... the accused 
to some extent, and ordinarily in such a pointed out the shop, saying that it was in 
Case no one would have any diffculty in be- that shop that he purchased the mattress.” 
heving that the accused had in fact hidden This of course relates distinctly to the fact 
the property there himself. All that Lam of the purchase of the mattress by the 
now concerned topoint out is that the mere accused, and it is clearly admissible under 
finding of the property does not in any way g.27. One item, the 7th in the order of the 
by itself corroborate the accused’s story of learned trial J udge, is an answer given by 
how it got to the place where itis. This the coolie woman toa question put by the 
willappear in a moment if we consider a Court. That woman, (P. W. No. 11) says: 
case in which an accused person gives jin- “When I went there the accused paid: “It 
formation which incriminates another. It was this woman that carried the article.” 
will not be far-fetched to suppose, for This statement undoubtedly relates 
instance, a case in which two men have been distinctly to the fact that the accused 
Jointly concerned in a theft. One of them engaged that woman to carry the mattress 
is arrested and he says: “My confederate tothe house in which he was living. That 
has buried some of the stolen property in also is admissible under -s.27. All the 
such a place.” The place is searched and other items were brought out in the cross- 
the property found. Who will consider the examination, by the learned Advocate for 
finding of the property as any corroboration thedefence, of P. W. No. 10, P. W. No. 11 
of the accused's statement that it was put andP. W. No. 42. 
there by the other man? The Magistrate No one suggests that statements which 
or Judge is far more likely to draw the would be inadmissible if offered in 
inference that the accused must have put it examination-in-chief for the prosecution can 
there himself. Without discussing this mat- become admissible merely because they 
fer at greater length it isin my opinion suff- were made in answer to questions put in 
ciently clear that material objects have cross-examination. It is, however, a fair 
notin themselves any greater probative presumption that the questions put ‘in 
value than any other facts. cross-examination, especially when they 

Having thus found that all the other con- are put by a learned Advocate, described 
ditions required by s.27 are present, I pro- by the learned trial Judge as a gentleman 
ceed to discuss the only question thatre- of very great experience, will not be quite 
mains, which is: Do these statements, irrelevant, or unrelated to the matters in 
made by the accused, relate distinctly to issue, Inthe present case that presump- 
the facts discovered in consequence of the tion is borne out by the facts. The 

‘information given by him? ‘This part of questions were very relevant and had a 

sS. 27, like all the other parts of it, has been very near relation to the facts. Items Nos, 

the subject of interpretation in many decid- 2,3, 4and5 appearin the cross-examina- 

ed cases. I do not think anything is to tionof P. W. No.10. They are as follows: > 
be gained by an examination of those caser, “The accused himself pointed out the 

for a very simple reason, So far as I am shop, saying that it was at this shop that he 

able to understand, the glosses on these purchased, adding: “I paid an advance of 

words, and the interpretations of them to annas8 and | subsequently paid Rs. 2-8-0,’ 

be found in the decided cases are far less The accused looking at me said: ‘I have- 
simple and intelligible than the words purchased from him on the 12th a coir 

themselves. It is a common place ofthe maitresse, ” 

schoole that what is obscure cannot “I was the accused that was looking 

profitably be explained by what is still at meand asking me: ‘I purchased from - 
more obscure. I will venture to say that you, is ib not, on the 12th a coir mattress?’ © 
jhe legislature has used the simplest words- Thereupon the accused said: ‘I purchased 
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it of you for Rs. 3; 1 paid an advance of 
eight aunas and [ sent the balance of 
Rs 2-8-0 through the coolie woman.'™ The 
first and fourth of these statements describe 
the terms of the purchase, and I donot 
understand how it can fairly be contended 
that the terms of a purchase do not 
distinctly relate to the fact of the purchase. 
The second and third of these four state- 
ments are mere repatition of the statement 
made in the chief examination of the 
same witness, with the addition of the date 
of purchase avd of the person who sold the 
mattress. These additions also distinctly 
relate to the fact of purchase, unless it can 
be held that the identity of the vendor and 
the date of sale are matters which do not 
relate to the fact of a sale. 

Items Nos. 6 and 7 occur in the deposition 
of P. W. No.11. Ihave already. dealt with 
item No.7. Item No.6 is P. W. No. 11's 
answer to the question, “When you saw 
this accused on that day did you remember 
his features, when the Police asked you 
about him from what you saw him on that 
day?” The reply was, “The accused 
himself mentioned me and said that it was 
a woman wearing a coral necklace.” When 
the fact discovered in consequence of the 
information received from the accused is 
the fact that he engaged a certain woman 
to carry the mattress to his house, I fail to 
see how it can be argued that the identity 
of the woman is not a matter distinctly 
related to the fact. The statement of the 
accused that P. W. No. 11 was the woman, 
and the addition of the detail that she was 
wearing a coral necklace, are clearly ad- 
missible under s. 27. 

The eighth and last item of evidence with 
which we have to dealisthe answer given 
by the Police Inspector to a question put to 
him in the course of a cross-examination 
intended apparently to elicit whether it was 
really true that the woman Thayammal, 
(P. W. No. 11) was pointed out to the 
Police by the accused. The learned Advo- 
cate first asked the witness: “And did you 
see the woman Thayammal when you went 
there?” The reply was: ‘Absolutely not.” 
Then the Advocate asked: “When did she 
turn up there’? and the Inspector replied: 
“It is only after the accused pointed out 
Muhammad Kassim and while we were 
“coming out, the accused pointed out that 
woman with coral beads on her neck and 
said that that was the coolie who carried his 
mattress.” 
tion given by the accused which led directly 
tothe discovery of the fact that he had 
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engaged that woman tocarry the mattress 
to his house and proof ofit is certainly 
admissible under s. 27. For these reasons, 
I agree with my learned brother Cornish, J. 
that none of the evidence referred to in the 
order of the learned trial Judge was in- 
admissible. 

We beard Mr. T. R. V. on thə questio 
whether, assuming for the sake of the argu- 
ment that ail or any ofthese items of evi- 
dence were inadmissible, the verdict of the 
jury could or should be sustained. On this 
question the learned Advocate developed 
at great length what seemed to me to bea 
very remarkable argument. He discussed 
the whole case in three aspects, (a) motive, 
(b) the events which according to him must 
have occurred in the house in Peddu 
Naicken Street on the night of January 11, 
and (c) the evidence regarding the 
occurrence at Egmore Railway Station on 
the night of January 12. He invited us to 
say that the case against the accused, 
considered in all these three aspects, was 
extremely weak, and that the jury would 
certainly, or at any rate probably, not have 
convicted the accused, ifthey had not been 
obsessed by this matter of the accused 
buying the mattress at the shop of P. W. 
No. 10, and having it carried by P. W. 
No. 11 to the house in Peddu Naicken Street. 
According to the learned Advocate, this 
was the cardinal fact in the whole case, 
without which the prosecution would have 
failed to satisfy the jury of the guilt of the 
accused. He went so far as to say that 
this fact was offered to the jury as the fact 
which. would solve all tha doubts and 
difficalties they might entertain with regard 
tothe whole of the rest of the case, The 
jury were invited, the learned Advocate 
contends, to found their whole decision on 
that point. 

I have said that this seemed to me to 
be avery remarkable argument, and my 
reason for saying so is that the learned 
trial Judge’s charge to the jury contains 
no foundation for it. It is quite incorrect 
to gay that (he learned trial Judge oifered 
this fact to the jury as the universal solvent 
of all their difficulties. Nowhere has the 
learned Judge invited the jury to base 
their decision on the fact that the accused 
bought the mattress and had it taken to his 
house. Still less, if that were possible, can 
it be correctly stated that the learned 
Judge laid any particular stress on the 
point that these facts were discovered in 
consequence of information given bythe - 
accused. The learned Judge dealt with 
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this matter in two places only, so far as I 
have been able to see, In the part of his 
charge which begins in the middle of 
p. 260 of the printed record, the learned 
Judge describes the evidence given by the 
mattress-seller and the coolie woman and on 
p. 261 he goes on to say that if the jury 

‘believe the evidence of the mattress seller and the 


coolie woman, it is quite clear that the accueed 
purchased a coir mattress on the 12th.” 


He then refers to the evidence that the 
accused pointed out to the Police: 


“This is the shop; that is the man and this is the 
coolie woman who carried the mattress,” 


Immediately afterwards the learned 
‘Judge reminds (the jury that the accused 
denied all this, and I can find nothing in 
the charge to indicate that the learned 
Judge invited the jury to believe the 
evidence of P, W. No. 10 and P. W. No. 11, 
because the accused was alleged to have 
'pointed them out or because the accused 
was said to have made any sto ements 
-about them. The only other passage in 
which the learned trial Judge referred to 
this matter is at the top of p. 268 of the 
record, where he described the mattress as 
“the tell-tale coir mattiess.” There again 
he made ho reference to what the accused 
was said to have revealed about ihe 
mattiess, but merely advised the jury that 
the mattıees was a very strong piece of 
evidence in the case, because if ihey believ- 
ed,the evidence, it connected the accused 
with tke parcel, and so with the woman 
Seethammal whose body was found in the 
parcel. 

The conclusion, therefore, is that this 
fact of ihe purchase of the mattress was 
not put beforethe jury as the one solid 
fact amongst a large number of doubtful 
matters. And even ifit had been other- 
wise, the poof of the purchase did not de- 
pendon what the accused said, but far 
moreon what was said by the witnesses. 
This circumstance differentiates this cace 
from the cases which were cited tous by 
Mr. T. R. V. in support of the proposition 
that when some evidence is found to have 
been wrongly admitted itis never safe to 
assunie that the decision of the jury would 
have been the same if that evidence had 
been excluded. All those cases so far asl 
could gather were cases in which evidence 
was admitted to prcve facts which were 
irrelevant. Bere there is no question of the 
admission of irrelevant facts atthe very 
mostit might be said that sume of the 
evidence let in to prove a very relevant 
fact had been wrongly admitted, But there 
was plenty of admissible evidence to prove 
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the same fact and co far as can be gathered 
from the charge tothe jury, it was upon 
that evidence that they were advised to 
found their decision. In these circumstances 
I am satisfied that independently of the 
evidence now in question there was suffi- 
cient evidence to justify the decision’ and 
that consequently s. 1°7, Evidence Act, 
would forbid us to interfere. I would go 
further, in view of the dicta in certain 
reported cases and would say that in my 
judgment the omission of these items of 
evidence could not have made any differ- 
ence tothe verdict. The conviction and 
sentence must, therefore, be confirmed. 
Lakshnanma Rao, J.—The accused was 
tried at the Third Criminal Sessions, cn 
an indictment under s, 302, Indian Penal 
Code, for intentionally causing the death 
of one Seeihammal by manual strangula- 
jon on the night of January 1), 1934, at 
No. 24, Peddu Naieken Street, George 
Town, Madras, and the jury found him 
guilty of the offence by a majority of 6 to 
3. Thetrial Judge my Lord the Chief 
Justice agreed with the majority verdict 
and the accused was sentenced to death. 
He moved tke Advocate-General for a 
certificate under cl. 26, Letters Patent, 
which empowers him to certify that a point 
or points of law which has or have been 
decided bythe Court should be further 
considered and the Crown Prosecutor 
opposed the application. The Advocate- 
General gave a certificate regarding the 
reception in evidence of certain statements 
made by the accused while inthe custody of 
the Police, to which exception was not taken 
at the trial and the omission of the trial Judge 
to direct the attention of the jury to the 
question of the continued possession till her 
death by the deceased of the silver articles 
pledged by the accused subsequent to the 
murder and the accused applied for a 
review of the case under cl. 26, Letters 
Patent. The Crown Prosecutor intimated 
his intention to question the intepretation 
of the words ‘“decisionon a point of lauw 
decided by the trial Judge” in the Full 
Bench decisionin C. K. Narayana Tyer 
yv. Emperor (4), and take a preliminary 
objection tothe competency of the appli: 
cation onthe ground thatthere was nc 
decision cna point oflaw by the trial 
Judge requiring further consideration and 
a Full Bench of seven Judges was formed 
to consider the objection, ‘he Full Bench 
upheld the preliminary objection by a 
majority of 5to2 andit further held that 
(4) 1930) M W N 249, 
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the question of continued possession of ths 
silver articles tillher death by the deceased 
did not arise in the case in view of the plea 
of the accused that they belonged to him 
and notthe deceased. The application for 
Teview was, therefore, dismissed and since 
the question of the admissibility of the 
statements made by the accused while in 
the custody ofthe Police and the effect 
of their admission, if inadmissible, could 
not be considered therein, the learned 
Chief Justice hasin the exercise of his 
powers under cl. 25, Letters Patent, re- 
served it for the opinion of the High Court. 

The corpse of Seethammal was des- 
patched by train from Egmore Railway 
Station toKarunguzhi on the night of 
January 12, 1934, packed in among other 
things M. O. No. 29 the coir mattress and the 
statements in question relate to the pur- 
Chase ofthe mattress by the accused from 
P. W. No. 10’s shop on January 12, and its 
carriage by P. W. No. 11, the coolie woman 
to No.24, Peddu Naicken Street. They 
were made while in the custody of P. W. 
No. 42, the Police Officer, and the facts 
necessary for the determination of the 
questions which arise on this reference may 
now be stated. - The murdered woman was 
the wife of P. W. No. 1 and she left his 
house on August 4, 1933, tuking with her 
all the valuables including jewels and 
silver articles some of which are specified 
in Ex. A, the report of ihe husband to the 
Police. She was living with the accused 
thereafter at different places in Madras, 
andthe evidence of P. W. Nes. 2 and 3, 
the lessee and sub-tenant of 
a portion of the downstairs of No, 24, 
Peddu Naicken Street shows that from 
December 23, 1933, they were living in 
the first floor ofthat house where the wo- 
man is alleged to have been murdered on 
the night of January 11, 1934, for the sake 
of her property. She was last seen in the 
house by P, W. Nos. 2and 3 about 6-30 
and 7 r.m. respectively on the day of the 
occurrence and according to P. W. No. 2, 
she was wearing among other things M. 
Os. 14and 15 the pair of thodus set with 
rubies and the diamond besari. 

The accused, too, was in the house and she 
was not seen alive thereafter. Prosecution 
witness No. 3 noticed the accused going 
ouf of the house about 4 a. M. next morn- 
ing when she-got up to relieve herself and 
P. W. No. 6,the milk supplier of the 
accused arrived with milk about 6 a. m. 
The door at the top of the stairs leading to 
the first floor was hasped from outside, 
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and P. W. No.6 returned thinking that 
the occupants had gone out. She mention- 
ed itto P.W. No. 2 who was cleaning his 
teeth cutside, the accused returned to ths 
house about an hour later. Prosecution 
Witness No.2 questioned him about what 
P. W. No. 6 had reported and the accused 
stated that he had taken Seethammal to 
his sister’s house at Saidapst to assist his 
sister who was then in labour. Prosecution 
Witness No. 2 who isa coal contractor 
left the house soon after, and from the 
evidence of P. W. Nos, 10 and 11 the shop 
keeper and coolie woman who were pointed 


out by the accused it appears that the 
accused purchased M. O. No. 29, 
the coir mattress from: P. W. 


No. 10's shop about 10a.m. on January 
12, and had it carried to No. 24, Peddu 
Naicken Street by P. W. No. 11,, the coolis 
women. He was onthe first floor when 
P. W. No. 2, returned for his meal about 
12 o'clock and the witness left again about 
an hour later. Prosecution witness No. 3 also 
left about 3 pr. M., and itis in evidence that 
the other tenant was absent throughout the 
day. The accused was in the house when 
P. W.No. 2, returnedin the evening and 
he was there till P. W. No. 2 left for the 
temple about 6-30 P.M. He was nol pre- 
sent when P. W. Nod. 3, returned about 
8 p.m. and the parcel containing tha 
corpse of Seethammal was despatched 
from the Egmore Railway Station about 
9°15 p. M. by a person who was subsequently 
identified asthe accused by P. W. Nos. 
95 and 26, the coolie porter ani assistant 

lerk. 
Pa KA did not return to his resi- 
dence that night and the evidence of P., 
W. No. 12 shows that the accused came to 
his masters godown about IL A, M. He 
slept tbere that night and went to No. 21, 
Peddu Naicken Street next morning taking 
P. W. No. 12with him. The jutka of P. 
W. No: 2}, was fetched and the belongings 
of the accused including two trunks and 
wooden boxes were loaded into 1t, Prosecu- 
tion witness No. 2, inquired whether they 
were vacating and the accused replied that 
he was, as he had been appointed village 
Munsif of Salur. The things were removed to 
the godown, and the accised stayed there 
for three days. He had a tuft behind and 
crop in front till he left h's residence and 
he got the tuft removel by P. W. No. 13 
the barber cn the l4th. Prosecution witness 
No. 2, questioned him about it when he 
went to No. 24, Peddu Naicken Street on 
the 15th to pay up the amount due to the 


714 


milk seller, and he was told that the head 

“was cropped aas it was more convenient, 
The parcel was not claimed at Karun- 
guzhiand information was sent to the 
Police on January 14, as it emitted a foul 
smell. It was. opened that evening in the 
presence of P. W. No. 32, the Sub- 
Inspector and the Sub-Magistrate, and the 
corpse ofSeeteammal which had been 
folded three-fold was found inside. 

Inquest was held next morning and the 
post mortem examination disclosed that 
the woman was killed by strangulation. 
Information was cent to the City Police 
snd efforts totrace the sender of the parcel 
resulted in the discovery of P. W, Nos, 25 
and 26,the porter and assistant parcel 
clerk. They gave some identification 
marks . besides expressing their ability 
to identify the person and vigorous 
attempts were made to trace the 
sender. The accused removed to P.W. 
No. 20's house on the 17th and though it 
was taken up for a month and the rent 
paid in advance, the accused left it on 
the night of the 18th leaving behind some 
of his things including his tuft. He ar- 
rived at P. W. No. 18's house in the rick- 
shaw about 5a.mM. on the 20th with a 
trunk and bedding, and asked P. W. 
No. 18 to let him a room. Prosecution wit- 
ness No. 18 replied that he had no reoms 
to let and the accused who had high fever 
stated that he came there as he could not 
find his relations. He was allowed to rest 
himself as desired, and he left the house 
about 104. m. He returned in the evening 
saying that he could not find his relations 
and. P. W. No. 18 permitted him to sleep 
jn the house that night. He left about 
12 o'clock on the 2ist leaving his things 
behind, and the Police arrived about 2 
o'clock. The witness told them that the 
man of the description wanted by them 
had left earlier, and the accused returned 
between 2and 3 p.m. on January 23. He 
wes arrested soon after by P. W. Ne. 42, 
the Inspector, and Ex. KK, the order of 
the Sub-Collector dated December 22, 1933, 
intimating that he would be dismissed from 
fervice if evidence was not produced before 
January 31, 1934, that he had cleared his 
debts was found in his trunk. M. 
O. Nos. 6, 7, & 14, 15 and 16, the 
jewels ard silver articles pledged hy the 
accused ketween January 14, 1934, ‘and 
January 20, 1934, and identified to be those 
of the deceased, were recovered nn his 
information from P. Ws. Nos. 8 and 14, and 
he was taken in a carto P. W, No. 10’s 
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shop, He pointed out P. Ws. Nos. 10 and 
1], who confirmed his information, and 
M. O. No. 29 the mattress was identifed 
by them subsequently. 

It was at P. W. No. 10's shop that the 
statements in question which are set out. 
below were madeand they came on record 
in the following manner. Prosecution wit- 
ness No. 10 was questioned in examination- 
in-chief whether the Police came to him 
in ecnnection with the case, and he stated 
“Prosecution witness No. 42 came with the 
accused and the accused pointed out the 
shop saying that it was in that shop that 
he purchased the mattress.” It was elicit- 
ed in crogs-examinution that he had sold 
some cther articles on January 12, and in 
reply to a further question whether he 
remembered the purchasers, P. W. No. 10 
stated ‘it is because 10 or 11 days after 
he made the purchase, he came to the 
shop and himself pointed out the shop say- 
Ing that it was at this shop that he pur- 
chased, adding, ‘‘I paid an advance of eight 
annas and I subsequently paid Rs. 2-8-0’ 
that I remember him.” He was asked 
next whether the accused stated in his 
presence that it was the shop in which 
he purchased, and the witness stated “the 
car stopped in front of my shop at about 
4p.m. They all got down and entered the 
shop, and as soon asthey entered the ac- 
cused looking at me said: I purchased 
from him on the12th a coir mattress.’ ” 
He was then asked whether P: W. No. 42 
stated anything and the answer was: “It 
was the accused that was looking at me 
and asking me ‘I purchased frcm you, is 
it not, on the 12th, a coir mattress." 

The cross-examination was pursued and 
the witness stated “the Police then asked 
me to take the account. I showed the 
account. When I looked into the account, 
I found that en the 12th there was asale 
of coir mattress and two pillows for 
Rs. 3-12-0 and another coir mattress 
for Rs. 3 and I said, therefore, I did not 
know whether it was the one or the other, 
that I sold the accused. Thereupon the 
accused said ‘I purchased it of you for 
Rs, d. I paid an advance of eight annas 
and I sent the balance of Rs. 2-8-0 through 
coolie woman.’” Prosecution witness No, 11 
was asked in Cross-examination, whether 
she remembered the features of the ac- 
cused from what she saw: of him on the 
date of purchase, and she stated: “The 
accused himself mentioned meand said 
that it was a woman wearing a coral 
necklace.” Then in answer to question 
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by Court, .she' stated : “When I went there 
. the accused said : ‘it was this woman that 
carried the article’ "and P. W. No. 42 de- 


.. posed in examination-in-chief that he dis- 


covered P. W. No. 11 on being pointed 
. out by the accused. He was cross-examin- 

ed about it and he stated ‘it was only 
after the accused pointed out P. W. No. 10 
. and while we were coming out, the accused 
pointed out that woman with coral beads 
on ker neck and said that that was the 
coolie who carried the mattress.” 

The purchase of the coir mattress 
which the corpse was packed ‘and 


in 
its 


carriage to the alleged scene of crime ' 


through the coolie woman on J anuary 12, 
suggest the inference that the accused com- 
mitted the crime, and the contention that 
the statements in question do not amount to 
a confession is untenable. 
while in the custody of the Police Officer 
and their admissibility depends upon the 
correct interpretation of s. 27, Evidence 
Act, which is in these terms: 

‘Provided that when any fact is deposed to as 
discovered in consequence of information received 
from a person accused of any offence in the custody 
of a Police Officer so much of such information, 
whether it amounts’ to a confession or not, as re- 
lates distinctly to the fact thereby discovered, may 
be proved,” ' 

The discovery of a fact as the result of 
the information is a condition precedent to 
the reception in evidence of the information 
cr any portion thereof and as pointed out in 
the Full Bench decision in Sukhan v. Em- 
peror (3), though the expression “fact” as 
defined by s. 3, Evidence Act, includes not 
only the physical fact which can be per- 
. ceived by the sense, but also the psycholo- 
- gical fact or mental condition of which any 
person is Conscious, it is in the former sense 
that the word is used in s. 27. The fact 
discovered should, therefore, be a material 
and. not mental fact and as observed by 
the learned authors Woodroffe and Ameer 
Ali in their commentary on the Evidence 
Act, “the word ‘discovery’ may either mean 
the purely mental act of learning something 
which was not known before to a person, 
as the mere mental act of becoming aware 
of something after hearing it stated or the 
physical act of finding upon search or 
inquiry something or material fact the 
existence or the exact locality of which 
was unknown till then. It is in the latter 
sense that the word is used in this section, 
that is, in the sense of a finding upon a 
.Bearch or inquiry of articles connected 
with the crime or other material fact, the 
reason being that it is only this kind of 
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discovery which proves that the informa- 
tion in consequence of which the discovery 
was made is true and not fabricated.” 

The fact discovered may thus be the 
stolen property, the instrument of the 
crime, the corpse of the person murdered 
or any other material thing, or a material 
thing in relation to the place or the 
locality where it is found, and it should 
confirm the information though its connec- 
tion with the crime and identification are 
The discovery 
of a witness to the crime or act of the 


- accused, on his information, would not be 


a discovery of a fact within the meaning 
of the section: wide. Palaniandi Velan v. 
Emperor (5), and the confirmation or other- 
wise of the statement of the accused by 
the witness discovered cannot make any 
difference. Further s. 162, Criminal Pro- 
cedure Code, prohibits the use of any 
statement by the witness to the LInvestiga- 
tion Officer, and the discovery should be 
some concrete fact. The karas being found 
in the possession of the pledgee in 
Sukhan v. Emperor (3), would be a fact 
discovered in this sense, and so would the 
finding of the person kidnapped _ and 
wrongfully confined at the place mentioned 
by the accused in the illustration suggested 
by the Crown Prosecutor. There would 
be no discovery in these cases if the karas 
and person kidnapped were not found, and 
it is well-settled that even wher a thing 
is discovered’ the statement of a prisoner 
as to how he came by it cannot be proved, 
The statements in this case are of this 
nature and they were verified by P. W. 
No. 42, the Police Officer, by examining 
the witnesses pointed out by the accused. 
He cannot be said to have discovered any 
fact within the meaning ofs. 27, Evidence 
Act, and in my opinion the statements in 
question are not admissible in evidence. 

The case has, therefore, to be reviewed 
on the evidence properly admissible, and 
as pointed out in Emperor v. Panchu Das 
(6), it ig incumbent on this Court to in- 
vestigate whether independently of the 
evidence improperly admitted there is 
sufficient evidence to justify the conviction. 
The evidence of P. Ws. Nos. 10 and 11 re- 
garding the sale of M. O. No. 29, the coir 
mattress, to the accused and its carriage 
to No. 24, Peddu Naicken Street, is admis- 
sible, though the statements of the accused 
relating thereto are not and the case of 

(a) UT Ost 8 tnd, Cas. 929: A I R 1920 Gal. 500; 
31 O L J 402; 24 O WN 501; 21 Or. L J 849. 
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-the accused was that he did not make 
thos3 statements. The statements were 
not proved aliunde and it was pointed 
ont to the jury that proof of the purchase 
and carriage of the mattress depended 
upon the credibility of P. Ws. Nos. 10 
‘and 11 who speak to it. The bringing 
‘on record of the statements in question 
‘through these witnesses could not under 
“the circumstances have made any difference 
“nor would it be proper to reject their 
evidence because they recollected the in- 
cident and feature of the accused only 
after being reminded by him. The shop- 


keeper was not cross-examined regarding . 


_the identity of the mattress and the dis- 
interested evidence of P. Ws. Nos. 2 and 
3 shows that the accused and the deceased 


were living together at No. 24, Peddu | 


Naicken Street from December 23, 1933. 
‘They swear to the presence of the deceased 
in the house at about 7 p. w., on January 11, 
1934, and undue importance cannot be 
attached to the opinion of P. W. No. 38, 
the Medical Officer, that death must had 
occurred about five or six days prior to 
January 15, 1931, the date of the post 
mortem examination, 

The period of death cannot be ascer- 
tained with accuracy from the progress 
of putrefaction, and a3 pointed rnt in 
Taylor's Medical Jurisprudence, Vo'. I, 
p. 294, warm'h is usually retained when 
person dies frcm asphysia. Putrefaction 
would in such cas°s be more rapid and 
the contents of the stomach indicate that 
the woman was strangulated some hours 
„after her night mea!. The tenants of the 
‘ground floor and neighlours must have 
been asleep at the time nor was it sug- 
gested that she could have raised any cry. 
‘The packing should have commenced 
sometime later and it did not require an 
expert to stitch the corpse in gunny bags 
and other materials. The suggested im- 
possibility of removing the packsge along 
the staircase was not emphasized at the 
trial and the dimension of the package 
as appearing from the evidence is 24 
feet by 2 feet by 20inches. It is in evidence 
tbat trunks and dealwood boxes were re- 
moved along the staircase subsequently, 
and P. We. Nos. 25 and 26 swear that 
the accused was the sender of the parcel. 
They identified him at the identification 
parade on January 24, and the accused 
had a crop in front prior to the removal 
of the tuft on January 11. Exhibit KK 
shows that the accused was hard pressed 


and the pledge of M. Os, Nos. ¢, 7, 8, 14, . 
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15 and 16, the auticles of the deceased 
by him between January 14 and 20, sup- 
plies the motive. His subsequent conduct 
including his false explanation to P. W. 
No. 2 also points to his guilt and in- 
dependently of the statements in question 
the jurors who found the accused guilty 
would have come to the same conclusion, 
There is, therefore, no ground for inter- 
ference and the conviction and sentence 
will stand. 


ALN, Conviction upheld. 


MADRAS HIGH COURT 
Second Civil Appeal No. 34 of 1933 
March 22, 1935 
Mapuavan Nair, J. 
OHINNAMMAL ACHI— DEFENDANT — 
l APPELLANT 
versus ` 
CHENA MUNA SAITHAKKATHI 
ROW THER AND OTHERS— PLAINTIFFS 
AND DEFENDANTS— RESPON DENTS 
Civil. Procedure Code (Act V of 1908), s. 61— Income 
Tax Act (XI of 1922), s. 46 (2)—Sale by Official 
Receiver in insolrency— Attachment forinceme tax 
before adjudication but sale thereunder after sale 
by keceiver—Friority of title— Purchasers rights 
in sale for arrears cf income-tax—LEffect of 
adjudication in British India on prior attach- 


ments, : , ; : 
A person became an insolvent in 1925, and his 


-property was sold by the Receiver in 1927 and 


purchased by the plaintiff. In 192!, 2. e, before the 
insolveucy, the property sold had been attached in 
connection with proceedings under the Income Tax 
Act "for non-payment of income-tax and it was 
brought to sale under the Revenue Recovery Act 
and purchased by the defendant in 1928. The 
question being whether the plaintif or the defend- 
ant had a better title: 

Held, that it is only if a sale is for land revenue 
that the purchaser gets a preferential title free 
from all encumbrances; such priority does not attach 
itself to a sale for enforcement of other dues even 
if the sale is held under the provisions of the 
Revente Recovery Act, and the plaintiff had, there- 
fore, a better title than that of the defend- 
ant, 
lf an adjudication takes place in British India, 
the title obtained by the sale effected by the 
Offisial Receiver would have preference over an 
attachment and sale under the Oivil Procedure 
Code. Anantazadmanablhaswami v. Official Receiver 
of Secunderabad (3), distinguished. Thamyya v. 
Ramanna (1) and R: M. V. V. M. Chettiar Firm v, M. 
Subramania (9), referred to. 


S. C. A. against the dec:ee of the Court 
of the Subordinate Judge of Devakottai- 
in Appeal Suit No. 55 of 1932 preferred 
against the decree of tha Court cf the 
District Munsif of Devakottai in Original 
Suit No. 8 of 1929, ; 


1985 


i Mr, R. Kesava Ayengar, for the Appel- 
ant.. 

Mr. M. Subbaraya Iyer, for the Respond- 
ent, 

Judgment.—The 5th defendant is the 
appellant. In this case the question for 
decision is as to who has better title to 
an undivided one fifth share in the Ottako- 
‘vil villaga the suit property, whether the 
plaintiff or the appellant. According to 
the finding of the lower Ovurts this one- 
fifth share belonged to Arunachalam 
- Chettiar. This finding Las to be accepted 
‘in Second Appeal. Arunachalam Chettiar 
‘became an insolvent on September 9, 
“1925. As the result of his insolvency the 
property became vested in the Official 
Receiver. It was sold by him on January 17, 
1927, and was purchased by the plaintiff. 
‘In 1924, that is before the insolvency the 
entire village of which the suit property 
‘formed a share had been attached in exe- 
cution of adecree. After attachment the 
‘property was sold under Ex. IV on 
May 27, 1927, and purchased by the 
5th defendant. The Sale 
‘Ex. V, is dated November 9, 1928. 
This attachment and sale was in 
connection with proceedings taken under 
the Income Tas Act. For non-payment of 
the income-tax the village was brought to 
sale. Under s. 46 (2) of the Income Tax 
Act the amount of income-tax has to be 
recovered from the assessee as if “it was 
an arrear of land revenue”. Proceedings 
were taken by the Collector under ihe 
Revenue Recovery Act and the property 
was attached and 
above. . 

It isargued that on account of the pre- 
vious attachment of the property in 1921, 
no effective title can be given to it ia 
favour of the plaintiff by the subsequent 
sale by Official Receiver. It is clear that 
though the property has been attached and 
‘sold under the Revenue Recovery Act, the 
sale cannot give a higher title to the par- 
chaser than the owner of the land himself 
would have given if he had alienated the 
property privately. This appears to be 
-clear from two decisions in Thammayya 
v. Ramanna (1), and R. M. V.V.M. Firm 
v. M. Subramania (2). It is only if the 
sale is for land revenue that the purchaser 
gets a preferential title free from ali in- 
cumbrances. Such a priority does not at- 


(1) SLMLJ 475; 98 Ind. Cas. 201; A I R19? Mad, 
1161, | 
(2)5 R458; 105 Ind. Cas. 253; A I R 1927 Rang. 


289, 
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tach itself to a sale for the enforcement 
of the other dues even if the sale is held 
under the provisions of the Revenue Re- 
covery Act. The appellant here cannot on 
the ground that the altachment and the 
sale were held under the provisions of the 
Revenue Recovery Act claim a better title 
than the plaintiff. The attachment will 
have only the effect of an ordinary attach- 
ment asin the case of ordinary sales held 
under the Oivil Procedure Code, and noth- 
ing more. It support of his contention the 
appellant relied upon a decision in 
Anantapadmanabhaswami v. Official Re- 
ceiver of Secunderabad (3). In that case 
it was held that an adjudication at Secun- 
derabad which wae a foreign Court ope- 
rated in British India only under private 
international law, and having regard to 
s, 64 of the Code, did not affect the rights 
of the. attaching creditor. It is argued 
that the principle of that decision should 
be applied, and the rights of the 5th de- 
fendant should prevail against the right 
of the plaintiff: but the judgment makes 
it clear that that decision would be inap- 
plicable if the adjudication took place in 
the British Court. The difference is point- 
ed out by their Lordships of the Privy 
Council at p, 413* of the judgment wherein 
they state as follows : — 

“it is irrelevant to consider what effect a 


British Indian adjudication order would hava had 
on the appe lant’s prior attachment," 

lhaieby suggesting thas ifthe adjudica- 
tion had taken place ia British India the 
title obtained by the sale effected by an 
Oficial Receiver would certainly have 
preference over the attachment and sale 
under the Civil Procedure Code. But the 
matier is made clearer in the following 
sentence. 

“Equally it is irrelevant to point out that a 
B itish Indian adjudicaticn order would not be 
affected by the prohibltory provisions of s, 64 of 
the Code as if 13 not a private transfer, Such an 
order opperates 1% stxiutt but the foreign adjudica- 
tion order does not operate in British India vi 


statuti but only under the rule of private interna- 
tional law". 


This decision, therefore, is distinguish- 
able and does not help the case of the 
appellent. It, therefore, follows that since 
the title to the property so far asthe ap- 
pellant is concerned, accrued cnly on Nov- 
ember 9, 1928, that is subsequent to the 
sale by the Official Receiver, the title which 
the plaintiff obtained from the Oficial Re. 

(3) 53 M 405; 142 Ind. Cas, 552; Ind. Rul, (1933) 
P. 0. #5; 37 L W 576; (1933 M W N 374,3710 WN 
553; 64M L J567; AT R1233 P (131; 35 Bom, L R 
717; 57 O L J 418; (1933) A LJ 692 (PO), 
~a Pago of 56 M.—[ Ed.) 
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ceiver should have priority to the claims of 
the 5th defendant though the property was 


_ attached as early as 1924. I accept the. 


. opinion of thelower Appellate Court and 


~ dismiss the Seond Appeal with costs. 
Appeal dismissed. 





MADRAS HIGH COURT 
Second Civil Appeal No. 680 of 1929 
March 15, 1930 
RaMESAM AND VENKaTASUBBA Rao, JJ. 
RAMASAWMILI PILLAI— DEFENDANT 
—APPELLANT 
versus 
Tuy TRICHLNOPOLY CO-OPERATIVE 
CREDIT BANK, Lro. ar PUTHUR 
HIGH ROAD, TRICHIN OPOLY 
AND DTHERS— PLAINTIFF AND 
DEFENDANTS — RESFONDENTE. 
Transfer of Property Act (IV of 1882), s. 52 — 
Lis pendens— Suit by Hindu widow for maintenance 
claiming. charge over all family properties— Appli- 
cability of the rule—Mortgage suit—Lis, whether 


continues after decree. 
If ina suitby a Hindu widow for maintenance 
claiming & charge over the family properties, the 
“ properties are not specified or if they are enume- 
‘Fated merely for enabling the Court to fix the 
quantum of maintenance, the doctrine of lis pendens 
will have no application; but if the property is 
sufficiently designated so as tomeke it directly and 
specifically the subject-matter of the litigation, the 
rule of lis pendens will apply even though the 
charge is claimed over all the properties of the 
family, Rattamma V. Seshachalam (1), commented 


upon. | 
In a mortgage suit the lis continues even after the 


decree untilsatisfaction of the decree is obtained or 
hecomes unobtainable by the law of limitation, 
Bhoje Mahadev Parab v. Gangabat (2', Ramaswami 
Ayyangar v. Govinda Atyar (3), Mallikarjunudu 
Setti v. Lingamurthi Pantulu (4), Abdul Muhammad 
Rowther v. Seethalakshmi Ammal (5) and Arara- 
mudhu Ayyangar v. Abiramavalli Ayah (6), referred 


to. 

S. Œ. A. against the decree of the Court 
of the Subordinate Judge of Trichinopoly 
in Appeal Suit No. 265 of 1928 A. 8. 
No. 92 of 1928 on the file of the District 
Court of Trichinopoly preferred against 
the decree of the Court of the District 
-Munsif of Trichinopoly in Original Suit 
No. 20 of 1926. 

Messrs. T. V. Muthukrishna Iyer and N. 
. Muthuswami Iyer, for the Appellant. 

Mr. K. Rajah Iyer, for the Respondents. 

Judgment.—tThe question we have to 
decide is, whether the suit mortgage is 
affected by the dactrine of lis pendens. In 
1912 asuit for maintenance was instituted 
against the lst defendant by a widow of 
his family. In 1914 a decree was passed 
jn the suit; in 1921 the suit mortgage 
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was executed by the Ist defendant in 
favour of the plaintiff; in pursuance of an 
execution petition filed by the widow on 
August 28, 1925, the property in question 
was brought to sale and on December 
9, it was purchased ia Court auction by 
the 4th defendant, to whom in due course 


“a sale certificate was issued in February 


1926. The present suit to enforce the 


| mortgage was filed on December 22, 1920. 


The lower Oourts have repelled. the 
charges of fraud and collusion both. in 
regard to the mortgage in favour of the 
plaintiff and the sale tothe 4th defendant 
in the Court auction. The first .question 
that then arises is, was there in the suit, 
within the meaning of s. 52 of the Transfer 
of- Property Act, a right to immovable 
property directly and epecifically in ques- 
tion? That the doctrine of lis pendens 
applies to maintenance actions, can on 
the authorities admit of no doubt. The 
decision, therefore, mainly turned on the 
question, whether. the widow claimed in the 
suit that her maintenance should be made 
a charge on any specific immovable pro- 
perties. Although the plaint in the main- 
tenance action has not been filed, it is 
perfectly clear from the written statement 
and the decree to which our attention has 
been drawn, ihat the widow specifically 
mentioned the properties and claimed a 
charge over them. Mr. Raja Ayyar’s con- 
tention that the rule of lis pendens does 
not apply, as the charge was claimed on 
all the properties of the family, is entirely 
without force. True, if the properties are 
not specified if they are enumerated 
merely for enabling the Court to fix the 
quantum of maintenance in either case 
the doctrine will have no application, but 
if the property is sufficiently designated so 
as to make it directly and specifically the 
subject-matter of the litigation, the fact 
that the charge is claimed over all the 
properties of the family, can make no 
difference. Ifin Rattamma v. Seshachalam 
(1) decided by Devadoss, J., on which Mr. 
Rajah Ayyar relies, is implied a different 
rule, we must with all respect dissent 
from it. The contention, therefore, that 
the property mortgaged to the plaintiff 
was not directly and specifically involved in 
the suit, must be overruled, 

The next question that arises is whether 
in a maintenance suit the decree terminates 
the litigation or the lis must be deemed to 
continue even after the decres. In Bhoje 

(1) 52ML J 520; 101 Ind. Cas, 606; AIR 1927 
Mad. 502; 52M L J 520; (1927) M W N 314. 
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Mahadev Parab v. Gangabai (2), on which 
the plaintiff's Counsel relies, the facts are 
these. In 1902 defendant No, 1 obtained 
a maintenance decree which declared a 
charge in her favour on the family pro- 
perty; in 1905 the judgment-debtors sold 
a portion of the property tothe plaintiff: 
defendant No. 1 in 1907 applied to execute 
the decree; in the execution proceedings 
one of the lands sold to the plaintiff was 
put to sale and purchased by defendant 
No. 3 in 1910; the plaintiff sued for a 
declaration that the sale to him was not 
affected by the subsequent execution sale. 
It was held that the doctrine of lis pendens 
had no application to the. case, for the 
plaintiff purchased the property four years 
after the decree had been passed and 
when no execution proceeding was pend- 
ing and in such a case (in the opinion 
of the learned Judges) it could not be 
paid that the purchase by the plaintiff 
was made during the active prosecution of 
a contentious suit or proceeding. This 
case no doubt fully supports the plaintiff, 
but the principle laid down in it has not 
been approved by our Court. In Rama- 
swami Ayyangar v.Govinda Ayyar (3) the 
question arose whether in a mortgage suit 
lis pendens ceases upon the passing of a 
decree. Seshagiri Ayyar, J. observes 

“I think the sounder view is to hold that the 


property continues to be subjected to lis pendens 
until the actual sale is effected,” 


Referring to Bhoje Mahadev Parab v. 
Gangabat (2) just cited, the learned Judge 
goes on to say that he is unable to follow 
the reasoning in that case. Bakewell, J. 
in the same case points out, 

“Under the English Chancery Practice an action 
for foreclosure or sale continues until an order 
absolute for foreclosure is made, or if an order for 
sale is made until the property is sold and the 
proceeds are paid to the parties; and the High 
Court of Calcutta has in effect followed this pro- 
cedure, which also obtains on the original side of 
this Court under its special rules of practice” 

He observes that if the matter were res 
integra, he should be -prepared to hold 
that a mortgage suit remains pending 
until the rights of parties are finally ad- 
justed, 1. e. until the sale monies are 
_ distributed or a final decree is passed 
under s. 90 of the Transfer of Property Act, 
tut he felt himself bound by the decision 
of the majority in Mallikarjunudu Setti v. 
Lingamurtht Pantulu (4) which in his 
Opinion involved the conclusion that a 
a ô? B 62); 21 Ind. Oas. 5i; 15 Bom. L R 


(3) 3L ML J 839; 38 Ind. Cas. 1; 20ML T512: 5 
L -W 443. | 
(4) 25 M 244. 
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mortgage suit ceases to be actually pro- 
secuted when the decree is passed. 
Seshagiri Ayyar, J., however, treating the 


-observations in this case as obiter held, 


as already stated that the lis continues 
even after the decree. As regards the 
actual decision in the case, both the 
learned Judges agreed that the lease exe- 
cuted by the mortgagor before the sale 
was inoperative. We are of opinion that 
the correct principle is that formulated by 
Seshagiri Ayyar and Bakewell, JJ. in this 
case and that the Full Bench decision 
cannot be regarded as an authority in the 
contrary sense. In two recent cases Abdul 
Muhammad Rowther v. Seethalakshmi Am- 
mal (5) and Aratamudhu Ayyanyar v. 
Abtramavalli Ayah (6) the view of Sesha- 
girl Ayyar, J. had been adopted. One of 
the sections of the Transfer of Property 
Act amended by the Amending Act of 
1929 is s. 02 and the legislature has re- 
fused to give effect to the Bombay view, 
for the explanation that has newly been 
added provides, that the suit shall be 
deemed to continue until complete satis- 
faction of the decree has been obtained 
er has become unobtainable by reason of 
the expiration of any period prescribed 
by the law of limitation. We must, there- 
fore, hold, disagreeing with the lower 
Court that the lis continued after the 
decree and the mortgage in favour of the 
plaintiff is affected by lis nendens. 

We may here mention that the arrears 
of maintenance due to the widow atthe 
time of the execution sale amounted to 
Rs. 253 odd. The 4th defendant purchased 
the property fcr Rs. 200 subject to the 
charge for subsequent maintenance pay- 
able to the widow. The plaintiff offers to 
redeem the property by paying to the 4th 
defendant the amount of the paramount 
charge which he recognises, namely, Rs. 253 
odd and says that after redemption, he 
will similarly hold the property subject to 
the charge in respect of future mainten- 
ance. The position is shortly this: the 4th 
defendant represents the prior charge- 
holder and the plaintiff is the subsequent 
encumbrancer. The latter would ordinarily 
be entitled to redeem the prior charge, but 
the result of our holding that his mortgage 
is affected by lis pendens is that he ig 
deprived of that right. 

(5) 33 L W 109; 130 Ind. Oas 666; (1930) MWN 
1059; A IR 1931 Mad. 120; Ind. Rul. (1931) Mad. 
E 66 M L J566; 150 Ind, Cas. 930; (1934) M W 
180; 39 L W 732; A IR 1934 Mad. 353:7 RM 
45, 
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The other contentions raised by Mr. Rajah 
Ayyar do not require serious notice, 

In the result, the Second Appeal is allow- 
ed and the suit as against the 4th defend- 
ant is dismissed; the plaintiff will have 
no relief as against the suit property. We 
direct each party to bear his costs through- 


out. 
A. Appeal allowed, 


CALCUTTA HIGH COURT 
Civil Rule No. 172 of 1985 
May 21, 1935 
HENDERSON AND KHUNDKAR, JJ. 
HARU BEPARI AND OTAERS— 
PETITIONERS 
versus 


“ ROY KSHITISH BHUSAN ROY 
BAHADUR AND OTHERRS— OP20S51TE 
PARTIES 

Court Fees Act ‘VIIof 1870), s. 17—‘Subject,’ 
meaning of— Distinct causes of action, if can form 
one subject within s. 17—Case where different groups 
of facts haveto be established — Separate amounts of 
court-fee — Necessity of—Cril Procedure Code (Act 
V of 1908), 0. I, r. 1—Whether concerns payment of 
court-fee, 

Tne word “subject” ia 8 17, Ccurt Fees Act, 
covers a multitude of matters which canrot be con- 
fined withina precise formula, Distinct causes of 
action cannot be one ‘subject’ within the meaning of 
s. 17, but theconverse does not necessarily hold 
good, for it may well be thata suit based on one 
cause of action alone may nevertheless embrace 
more than one subject within the meaning of 8. 17, 
Court Fees Act. 

A suit was instituted by 73 persons who averred 
that they held each a s2parate jama and prayed for 
a declaration that each plaintiff had a raiyati joti 
interest in one out of 73 plots of land and that a 
certain compromise decree was illegal and ultra vires 
and hence inoperative against them: 

Held, thatin the suit there were in effect prayers 
for 73 declarations affecting 73 separate titles, and 
that therefore the proceedings embraced 73 distinct 
subjects within the meaning of s 17, Court Fees 
Act, Reference under the Court Fees Act (9) and 
Durga Prasad v. Purandar Singh (14`, dissented from, 
Nauratan Lal v. Stephenson (13), commented upon. 
[p 783, col 2.] 

[Case-law discussed | 

Per Henderson, J.—Order J, r.1, Oivil Procedure 
Qode, merely provides for procedure and has nothing 
to do with the payment of court-fees. [p. 788, col. 2.] 

Mr. S. C. Lahiri, for the Petitioners. 

Messrs. A. C. Gupta and Jitendra Al. 
Banerji, for the Opposite Parties. 

Mr. Basak, forthe Government. `’ 

Khundkar, J.—This is a Rule to show 
cause why an appellate order of the learned 
District Judge of Pabna and Bogra, dated 
February 22, 1934, disposing of an objection 
to the sufficiency of court-fees in connection 
with the plaint in a suit, and the 
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memorandum of the appeal, which arose 
out of that suit, should not be ses aside, 
The suit was instituted by 73 persons who 
averred that they held each a separate 
jama as in Sch. ‘ Ka" of the plaint, consist- 
ing of 73 items, but that certain lands of 
each of these jamas as in Sch. “Kha”, also 
containing 73 items, were included within 
the subject-matter of a suit under Bengal 
Act V of 1920, which was decreed on the 
basis of a compromise entered into by 
certain persons whom the 73 plaintif inter- 
pleaded as defendants in their suit. It was 
alleged that by virtueof the compromise 
decree to which the plaintiffs were not 
parties the defendants were trying to oust 
the plaintiffs from tbeir holdings, and they 
prayed for the following reliefs: 

“(IJA declaration that the plaintiffs had raiyati 
jote interest in Sch “Kha” lands as appertaining to 
Sch. “Ka” jotes; (2)a declaration that the compromise 
decree was illegal, ultra vires, void, and inoperative 
against the plaintiffs.” 

The court-fee paid on the plaint was 
Rs. 20 as for a suit for a declaration without 
Consequential relief under Art. 17 (112), 
Sch. JI, Court Fees Act, and on the 
Memorandum of Appeal also a court-fees 
of Rs. £0 only was paid. The District 
Judge held, that as the plaintiffs were in 
reality praying for 73 different sets of 


declarations, the suitembraced 73 subjects 


within the meaning of e. 17, Court Fees 
Act, and 73 separate amounts of Re. 20 
should have teen paid bothin respect of 
the plaint and of the memorandum of 
appeal. It has been argued that “subject” 
means distinct kinds .of relief and that 
therefore, s. 17 does not apply tothe present 
case. Distinct reliefs are certainly subjecis 
within the meaning of s.17, but we cannot 
agree ‘that the connotation of the wcrd 
“subject” is co-extensive with that of the 
expression “kind of relief.” No authorities 
have been cited toshow that a suit in which 
one kind of relief only is asked for cannot 
be a suit embracing more than one subject 
within the meaning ofe. 17. 

In the alternative, it has been snbmitted 
that tbe word “subject” in s. 17 means 
cause of action, and that in so far as the 
joinder of so many plaintiffs is permissible 
by the operation of O. J, r. 1, Civil Proce- 
dure Code, the suit is based on one cause 
of action only. lt seemsto us that one 
infrmity-of this argument is the assump- 
tion, that the conditions which O.J,r. 1, 
requires to he fnlfilled, amount in their 
totality to the elements which constitute 
one cause of action, and that O. I,r.1 
excludes by its force the joinder of plaint- 
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ifs in asuit based on more causes of 
action than one. The Advocate for the 
petitioner cited Haramony Dassi v. Hari 
Churn (1). That decision was concerned 
with the construction of s. 26 of the Code 
of 1882 (now O. J,r. 1) and the passage 
relied upon at p. 840* is as follows: 

“Following the ordinary canon of construction 
that a clause in a statute should be construed, 
sọ as to give some meaning to every part of it 
and bearing in mind that the expression “cause, 
of action” has not been defined anywhere in the 
Civil Procedure Code, except indirectly for the 
purposes of s, 17, and that so far as that section 
goes, it is used in a restricted as well as in some 
respects in an elastic cense, we think the proper 
way to construe s.26,c0 as to give the words in 
the alternative” 


some meaning, is to hold ihat the expres- 
gioco “cause of action” oecurringin itis 
- used, not in its comprehensive, but in its 
limited sense, so as to include the facts 
constituting the infringement of the right, 
but not necessarily also thase constituting 
the right itself, so that the qualification 
implied in the words “in respect of the 
same cause of action” will be satisfied if 
the facts which constitule the infringe- 
meni of the right of the several plaintiffs 
are the same, though the facts constituting 
the right upin which they base their claim 
to that reliefin the alternative may not be 
the same. Section 2G of the Code of 1832 


was thus expressed: 

“All persons may be joined as plaintifs in 
whom the right to any relief claimed is alleged to 
exist whether jointly, severally or in the alternative 
in respect of the same cause of action.” 


Even under the Code of 1882 the deci- 
sions of the meaning of ihe expression 
“cause of action” were not uniform: «ee 
Nusserwanjt Merwanjt v. Gordon (2) at 
p. 2757 Ramanuja v. Devanayaka (3); 
Salima Bibi v, Shaikh Muhammad (4), 
Rahim Bakhsh v. Amireen Bibi (5) and 
EFajjo Kuar v. Debi Dial (6). Order I, rT. 1, 
is much wider and the words ‘‘in respect 
ofthe same cause of action” do not occur. 
In Ramendra Nath v. Brojendra Nath (7) 
it was held that O. I, r. 1, applies to 
questions of joinder of parties as well as 
causes of action. Hence it follows that the 
conditions which render the joinder of 
several plaintiffs permissible under O., I, 


(1) 22 0833, 

(2) 6 B 266. 

(38M 361. 

(4) 18 A 131; A W N 1896, 2. 

(5) 18 A 131; A W N 1896, 2. 

(6) 18 A 432; A W N 1898, 139,! 

(7) 45C 111; 41 Ind. Cas, 941; A I R1918 Cal. 853: 
210 W N 794; 27 O LJ 158, a 
“Page of 22 O.—[Ea] ~ 

fPage of 6 B.~[ivd.] 
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1, 1, do not necessarily imply that there 
can be only one cause of-action in the suit 
in which the several plaintiffs join. The 
Advocate for the petitioner contended 
however that the present suit was based 
on one cause of action alone, in so far as 
the plaintiffs were seeking for no more 
than the removal of the cloud upon 
their titles occasioned by the compromise 
decree. 

In support of this branch of the argament 
reliance was placed upon a number of 
authorities now to be considered, Kishore 
Lal v. Sharut Chunder (8). That was a 
decision of a Full Bench of this Court, in 
which it was held, that in a suit for 
possession and mesne profits, the claim was 
to betaken as one entire claim for the 
purpose of determining the stamp fee under 
s.17, Court Fees Act. Jt was pointed out 
in this judgment, that s. 10, Civil Procedure 
Code, 1859, enacted, that for the purposes 
of ss. 8 and 9, which provided for causes of 
action, a claim for possession and mesne 
profits should be deemed to be distinct 
causes of action. This cCecijsion has been 
uniformly followed, inasmuch as:for the 
purpose of s. 17, Court Fees Act, a claim 
for pcssession and mesne profits has come 
to be regarded as one entire claim. 
Reference Under the Court Fees Act (9).— 
This decision adopted the considerations 
set forthin Kishore Lal v. Sharut Chunder 
(8). It also, upon a consideration of certain 
earlier cases of the Allahabad Court, viz., 
Chameli Rant Vv. Ram Das (10), Mulchand 
v. Shib Charan Lal (11) and Chedi Lal v. 
Ktrath Chand (12), formulated the view that 
two or more distinct subjects in 8,17, Court 
Fees Act, are equivalent to “two or more 
distinct causes of action,” thats. 17, refers 
to “multifarious suits,’ and that it is ap- 
plicable only to suits in which two or 
more distinct causes of action have been 
joined. 

With great respect to the Judge who 
decided that case, we are not in agreement 
with this proposition. Nauratan Lal v. 
Stephenson (13).—In this case it was held 
that in a suit for recovery of possession 
of immovable property, for mesne profits, 
and for malikana the plaintif was not 
liable to pay acourt-fee assessed separately 
on each claim, but was entitled to add them 

(6) 8 C 593; 10 OLR 339. 

(9) 16 A 401; A W N 1894, 124. 

(10) 1 A 552; 2 Ind. Jur. t36 (F B.) 

(11) 2 A 676, 

UDAR Ld 195; 50 Ind, Cas, 470; AIR 18 
359. (1929) Pat 79, a 410; pean 
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together and regard them as one claim 
for the purpose of assessment. In this 
judgment it was observed, that one possible 
view astotbe meaning of the word “subject” 
in s. 17, Court Fee Act, was thatit related 
back to s. 7 of the Act, where the various 
subjects of suits are divided under various 
heads. This observation is entitled to res- 
pect in view of the difficulties which so 
constantly present themselves when a precise 
definition of the word “subject” is sought. 
The decision followed however Mulchand 
v. Shib Charan Lal (11) in which “subject” 
was interpreted as meaning “cause of 
action.” In so far as it did so, we are 
constrained as already indicated to respect- 
fully dissent. 

Durga Prasad v. Purandar Singh (14).— 
This case related to a: a suit for pre-emption 
of shares in two villages, included along 
with others, in one sale, to vendees who 
were strangers to the co-pracenary body of 
co-sharers of the village. The court-fee 
paid by the plaintiffs was calculated on 
the basis of the aggregate amount of the 
Government revenue assessable on the two 
villages, and the question was, whether 
they were not liable to pay court-fees 
calculated separately onthe basis of the 
revenue of each village. It was held that 
the plaintiffs had only one cause of action 
made up of their right to pre-emption and 
of the same hy theother co-sharers to 
persons who were strangers. The decision 
followed the view with which we are not 
in agreement in the earlier Allahabad 
cases that ‘distinct’ subject in s. 17 
must betaken to mean “distinct cause of 
action.” 

Limatunnessa Khatun v. Govindra Nath 
(15) was a case in which the only prayer 
made was fora declaration that a certain 
decree was ineffectual and inoperative 
against the plaintiff. It was held that 
all that the plaintiff was asking for 
a declaratory decree without any conssqu- 
eplial relief. In our judgment these cases 
have no application. It is contended that 
the plaintiffs are asking for in the present 
case, is a declaration which will dissipate 
the cloud cast upon their titles by the 
compromise decree from which alone their 
cause of action flows. Now looking at the 
plaint, it is apparent that there sre at 
least two prayers, viz. (1) for a declaration 
that each plaintiff has a raiyati jote in- 
terest in one out of 73 plots of land, (2) 
for a declaration that the compromise decree 


(14) 27 A186; A W N 1904, 210, 
(15) 30 0 788, 
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is void and inoperative. Each of the 
plaintiffs in this suit would be under the 
necessity of establishing a prima facie title 
in respect of one plot, and thoss who 
failed would not be entitled to the declara- 
tion prayed for. ‘There are in fact 73 
plaintiffs praying that 73 titles should be 
recognized and that the cloud upon them be 
removed. The fact necessary to establish a 
particular title are peculiar to the particular 
plaintiff who allegesit. There areindeed 73 
groups of facts to be established, dach group 
forming a distinct and separate subject of 
the claim advanced. 

In Chethru Mahton v. Muhammad Karim 
(16) where 78 tenants sued in respect of 
78 separate holdings for declaration that 
the rents recorded in the khatian were 
higher than those actually payable, and 
that 59 rent decrees obtained by the landlord 
were contrary to law, it was held that there 
were 78 separate causes of action in respect 
of the holdings, and 59 separate causes of 
action in respect of the decrees, and that 
a court-fea of Rs. 10 was payable in 
respect of each, 

Lachman Sahu v. Abdul Krim (17) arose 
out of a suit by a landlord against 


2) sets of tenants for a declaration that 
their lands were held under the 


batai system, and that they were wrongly 
recorded as paying cash rent and here 
it was held following Chethru Mahton v. 
Muhammad Karim (16) that the rent of each 
holding was distinct subject within s. 17, 
Court Fees Act, and that a court-fee of 
Rs. 10 was payable in respect of each 
of the 25holdings. Moti Singh v. Kausilla 
(18) was a Full Bench decision, which 
arose out of a suit instituted by a person 
whose claim to certain property attached 
in execution of a decree, under the pro- 
visions of s. 278, Civil Procedure Code, 
1882, had been disallowed. The decree- 
holders und the judgment-debtors were 
both impleaded as defendants in the suit. 
It was held that inasmuch as the plaintiff 
was asking for a declaration of his title 
to the property as against the judgment- 
debtor, and also fora declaration in denial 
of the decree-holder’s right to bring that 
property to salein execution of a decree, 
there were two substantial declarations- 
asked for in respect of each of which 
court-fee was payable. At p. 311* of the 
eae 4P L J 297; 59 Ind. Cas, 328; (1919) Pat. 


19, 
ipo 4 P LJ 299; 51 Ind. Cas, 767; A IR 1919 Pat, 


(18) 16 A 308; A W N 1894, 109. | 
“Page of 16 A,—[#d.] 
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report there occurs the observation: 

“The rights of the two separate sets of defendants 
would have to be adjudicated upon, aud decla- 


rations if the plaintiff's prayer was acceded to, 
given in denial of the right of each defendant.” 


Dawa Chilaya Pillai ve Ponnathal_ (19) 
was a Case in which plaintiffs sued as 
reversionary heirs for a declaration that 
certain alienations, 42 in number, made 
by the defendant who was the widow of 
the last male holder, were invalid as 
against them. It was held that each 
alienation was a separate subject within 
the meaning of s. 17, Court Fees Act. 
In the words of the judgment: 

“Hach alienation creates a distinct right vestin g 
in the alienee, and therefore when the reversioner 


seeks for a declaration: that a number of distinct 


alienations are invalid, he must be held to be 


suing for that number of declarations.” 

The last case to which referrence need 
be made is In re Parameswara Pattar 
(20). Here again the question which arose 
was whether, in a suit for possession of 
immovable property and for mesne profits, 
the court-fees should be paid on the 
aggregate value of both the reliefe, or on 
the value of each of the reliefs separately, 
and it was held following Kishore Lal v. 
Sharut Chunder (8) that the two claims 
should be treated as one entire claim. 
As tothe question whether separate causes 
of action would invariably be the criterion 
for treating the claim based on them as 
distinct subjects within the meaning of 

s. 17, Court Fees Act, Sundaram Chetty, Ji, 
spec very appositely that thia does not 
appear to have been taken .asthe deciding 
test in Kishore Lal v. Sharut Chunder (8), 
On themeaning of the word “subject” in 
s, 17, Court Fees Act, his Lordship observed 
that its meaning was somewhat obscure, 
and that it had been held in some decisions 
to be not capable of precise definition, 
and that any doubt or obscurity as to its 
precise meaning should be cleared by the 
legislature in due course. 

With these observations we are in res- 
pectful agreement. The expression “cause 
of action” may be capable of definition. 
Indeed, definitions have been often formulat- 
ed in the past, although the terms of one 
definition have not always been identical 
with those of another, the elements varying 
to suit the particular exigency which evoked 
the attempt. Be that as it may, we are 
of opinion that the word “subject” in 
s. 17, Court Fees Act, covers a multitude 


(19) 18 M 459. 

(20) 54 M 1: 130 Ind, Cas, 742: A I R 1930 Mad. 
233. (1930) M WN &c; oo ML 'J 469; 32 L W 483; 
Ind, Rul, (1931) Mad, 4°0 (F B.), 
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of matters which cannot be confined within 
a precise formula. We find it difficult to 
gee how distinct causes of action can 
ever be one subject within the meaning 
of s. 17. But the converse does not 
necessarily hold geoJ, for it may well be 
that a suit based on one cause of action 
alone may nevertheless embrace more than 
one subject within the meaning of s. 17, 
Court Fees Act. In the result we are of 


opinion that in the suit and in the appeal 


to which it gave rise, there were in effect 
prayers for 73 declarations affecting 73 
separate titles, and that therefore the 
proceedings embraced 73 distinct sub- 
jects within the meaning of s. 17, Court 
Fees Act. 

Henderson, J.—I agree and have little 
to add. There can be no question that 
apart from the provisions of O.Ir. l, 
Civil Procedure Code, each of the plaintiffs 
would have been compelled to institute a 
separate suit on a properly stamped plaint. 
Order I, r. 1, merely provides for procedure 
and has nothing todo with the payment 
of court-fees and the point for our decision 
has to be determined with reference to a. 17, 
Court Fees Act. Although it is impossible 
to give any precise or complete definition 
ofthe word “subject” as used in that sec- 
tion, I have no doubt that inthe present 
case each of the tenancies claimed by the 
various plaintifis is a distinct subject and 
that the decision of the learned District 
Judge was .correct. In one matter the 
order is not very clear but it was not 
disputed by the learned Government 
Pleader that the petitioner cannot be made 
jointly and severally liable to pay all the 
court-fees; any plaintiff who pays the fees 
which is necessary for the determination of 
his own claim will be entitled to prosecute 
hig appeal. The result is that this Rule 
must be discharged with costs to the 
Goverment Pleader., We assess the hearing- 
fee at two gold mohurs. The petitioners 
will be given one month from the arrival 
of the record in the lower Court to pay 
the court-fees. The appeal of any petitioner 
who complies with this order will be heard. 

N. Rule discharged, 
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EMPEROR PROSECUTOR 
VETSUS 
NGA LUN THAUNG—Accgsno 

- Criminal Procedure Cede (Act V of JIMAN), ss. 169, 
172—Statement by witness io Police under s. 162— 
Statement recorded in special diary under s, 172 
—Statement cannot le, used except as provided 
in s. 162—Accused requesting Court to refer to such 
statement which dees nct jall under s. 16?, proviso 2 
—Copy of statement to accused—Couri's power to 
refer to special Polrce diary— Statement under 3. 112; 
whether includes statement covered by 8. 162— 
Prosecutor, whether bound to advice accused to request 
Court to refer to statements—Courts duty— Precedent 
— Division Bench layang down law unambiguously— 
Another Bench of equal status not agreein g— Procedure, 

Under f. 162, Criminal Procedure Code, no 
statement made by sny person toa Police Officer jn 
the course of an investigation can be referred to or 
used for any purpose by the Court or anyone else at 
an inquiry oF trial in respect of an olfence under 
investigation at the time when such statement was 
made, except 48 provided in that section. It matters 
not whether the statement was madeorally or was 


reduced to writing, Or whether in extenso orin an 


j ih 1 j ‘ecial diary under 
ridged formit is set Out loa special 
A 172, Criminal Procedure Code or in any other 


or whether it i3 proposed tu adduce oral 
ae the contents of the statemen’, 1f, and 
so soon as,any prosecution witness gives evidence 
in support of the charge against him, the accused is 
entitled to request the Court to refer to that 
witness's statement to the police, and, unless {he 
Court is of opinion that any part of the statement 
falls within the second provisoto s. 162, the Court 
muat direct that the accused be furnished with a 
copy of the entire statement of the witness to the 
Police, whether or mot in the opinion of the Court 
there is anything in the statement which is incon- 
sistent with the evidence that the witness has given 
in the course of the inquiry or trial: and the 
statement, in whole or In part as the case may 
be, may then be used in the manner prescribed in 
roviso l to 8 162. |p. 783, col. 1.| 
The power of the Criminal Court to use the special 
diary is not limited to the use of it for the purpose 
of enabling the Police Oficer who made it to refresh 
his: memory or for the purpose of contradicting 
him. The Court may also use the special diary 
not ag evidence ‘of any date, fact, or statement 
referred to in it, but as containing indications of 
sources and lines of inquiry, and as suggesting the 
names of persons whose evidence may be material 
for the purpose of doing justice between the Crown 
and the accused. Itis the Court which is entitled 
to use the special diary . Neither the accused nor 
his‘agent is entitled under s, 172, Criminal Proce- 
dure Code to see the special diary for any purpose 
unless it has been used by the Court for enabling 
the Police Officer who made it to refresh his memory 
or for the purpose of contradicting him. [p. 786, col. 2.] 
The word “statement” must not be treated as 
including statements of a witness _to the Police, 
which sinces. 162, Criminal Procedure Code, was 
n 1923, are governed by that section, and 


d i h 
emen Officers ought not toinclude such state- 


ments in the Police diaries, [ibid.] 
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There is no legal obligation imposed upon either 
the Public: Prosecutor or the Oourt to advise the 
accused to request the Court to refer to the state- 
ment ofany witness to the Police under s, 16?, 
Criminal l'rocedure Code, but it,is the duty of the 
Public Prosecutor and any other official who may be 
conducting a prosecution to prosecute, not to persecute 
ths accused, and a responsibility rests upon him not to 
allow the Court or jury to place seliance unwittingly 
upon the evidence of a witness who to his knowledge 
madea contradictory slatement tothe Police in the 
course of the preliminary investigation, and in such 
circumstances be ought to inform the Court that it 
wight be expedient that the accused shculd be 
made aware that he would be entitled to be 
supplied witha copy of the witness's statement 
to the Police if he made a request to the Court in 
that behalf. Further, there is nothing in s. 162 
which prevents the Court, if in its discretion it 
elects to do so, from informing ths accused of his 
right, for ths purpose of contradicting the evidence 
of the witness, to request ths Court to refer to 
the previous statement of the witness to the Police, 
and to supply the accused with a copy thereof 
as provided in the section; or, if the accused 
makes a request to the Court in‘ that behalf, to 
prevent the Court from pointing cut to the 
accused, if it chooses to doso, any passages in the 
statement which may appear to ke material for 


‘tthe purpose in hand. Oathe other hand, merely 


because the Court thinks it well to inform tle 
accused of his rights under the sectior, it does nct 
follow that it would be prudent for the accused 
in every case toask fora copy of the statement ; 


-and it is for the accused, and not for the Court, to 


decide whether the accused shoulj exercise the 
right given to him under s. 16?, Criminal Procedure 
Code. |p. 7&6, col 2; p. 787, col. 1 ] 

It is a fundamental principle of the constitution 
of the Court, that where oae Bench of the Court 
in unambiguous terms has laid down the law in 
a certain sepse it is not competent for another 
Benchof equal standing to refuse to follow the 
earlier decision, or to give to the langusge used 
therein a meaning cantrary to that which the 
words used would naturally bear. The proper 
and the only available course open to the latter 
Bench in such circumstances is to referthe question 
upon which there is a difference of opinion for 
oe ajan by a Full Bench of the Court. ‘[p. 789, 
col, J. 

Mr, A. Eggar, for the Crown, 

Messrs, U Thein MaungandU Ba Win, 
for the Accused. 

Page, C. J.—In thisca-e 
referred is : 

“Is the law correctly laid down in Nga U Khine 
v. Emperor (1), particulary in view of the provisions 
of s. 172, Criminal Procedure Oode, when it forbids 


the question 


‘reference to all ‘Police papers’ except at the request 


of the accused ?” 

It appears that in a trial for murder the 
Public Prosecutor applied tothe Court for 
permission to treat certain prosecution 
witnesses as hostile, In order to ascertain 
whether any ofthese witnesses had made 
statements tothe Police Officer who had 
investigated the case inconsistent with 
the statements that they made at the trial 


. (1) 13 R 1,155 Ind. Cas. 66, AIR 1935 Rang. 98; 
36 Or L J 665; (1935) Or-Caa. 307; 7 R Rang. 332, 


1935 
the learned Sessions Judge was anxious 
to refer to the “Police papers” by which 
term is meant both the record of the 
statements of witnesses made to the Police 
under s. 162, Criminal Procedure Code, 
and also thespecial diary under s. 172. 
The learned Sessions Judge, however, 
held that he was not entitled to refer to 


either of these papers upon the ground 
that : 

“His Lordship Dunkley, J, has pointed out in 
Nga U Khine v. Emperor (l), that Police papers 
can only be made use of by the accused and the 
Court must not refer to the Police papers unless 
asked to do so bythe accused. That being so I 
could not refer to the Police papers and the learned 
Public Prosecutor was handicapped and could do 
nothing.” 


The material provisions for the purpose 
of disposing of this reference are s. 162 


ands. 172, Criminal Procedure Code: 

162 (1) (a), No statement made by any person 
í to a Police Officer in the 
course of an investigation under 
this Chapter shall, if reduced 
Into writing, be signed by the 
person making itnor shall any 
such statement oor any record 
thereof, whether in a Police diary 
or otherwise or any part of such statement or record 
be used forany purpose (save as hereinafter pro- 
vided) at any inquiry ortrialin respect of any 
Offence under investigation at the time when such 
statement was made: 

Provided that when any witness is called for the 
prosecution insuch inquiry or trial whose statement 
has been reduced into writing as aforesaid, the 
Court shall on the request of the accused refer to 
such writing and direct that the accused be furnished 


Statements to 
Police not to be 
singed; use of 
such statements 
in evidence. 


with a copy thereof, in order that any part of such. 


statement, if duly proved may be used tocontradict 
such witness inthe manner provided by s. 145, 
Kvidenca Act, 1872 (b) when any part of such state- 
ment is so used, any part thereof may also be used 
lo the re-examination of such witness but for the 
purpose only of explaining any matter referred to 
in his cross-examination : 

Provided further that if the Court is of opinion that 
any part ofany such statement is not relevant to 
the subject-matter of the inquiry or trial or that its 
disclosure tothe accused is not essential in the 
interest of justice and is inexpedient inthe public 
interest it shall record such opinion (but not the 
reasons, therefor) and shall exciude such part from 
the copy orthe statement furnished to the accused, 

(2) Nothing in this saction shall be deemed to 
apply to any statement falling within the provision 
of s 32,cl. (|), Evidence Act, 1872 (c). 

172 (1). Every Police Officer making an inves- 

tigation under this Ohapter shall 

Diary of pro- day by day enter his proceed- 
-,Geedings in in- ings in the investigation in a 
- vestigation, diary setting forth the time at 

which the information -reached 
him the time atwhich hs began and closed his 
investigation the place or places visited by him and 
a statement of the circumstances ascertained through 
his investigation, 

\2) Any Uriminal Oourt may send for the Police- 
diaries of acase under inquiry or trialin such Court 
and may use such diaries not as evidence in the 
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case, but to aid it in such inquiry or trial, Neither 
the accused ner his agents shall be entitled to call 
for such diaries nor shall he or they be entitled to 
see them merely because they are referred to by 
the Court; but if they are used by the Folice 
Officer who made them to refresh his memory orif 
the Court uses them for the purpose of contra- 
dicting such Police Officer, the provisions of the 
Indian Evidence Act, 1872 (d) s. l6lor 5, 145, as 
the case may be shall apply.” 

Nowin Nga U Khine v. Emperor (l) 
the Court had occasion to consider the 
meaning and effect of s. 162 which relates 
tothe statement of witnesses made to the 
Police and not s. 172 in which provision is 
made for special diaries. 


In that case Dunkley, d., 


s. 162, observed : 

The plain meaning ofthe language of the section 
is that a statement made by a person toa Police 
Officer in the course of an investigation, whether 
oral or reduced to writing cannot be used for any 
purpose save onthe request of the accused (or, of 
course his Pleader). In an unreported Criminal 
Appeal of this Court there occurs the dictum of a 
learned Judge that ‘the Judge would be well 
advised to referto Police papers privately.’ From 
this dictum I must with the utmost respect dissent. 
Iseems to meto be clear from the provisions of 
the section that the Judge (or Magistrate) has no 
authurity to look atthe Police papers unless re- 
quested todoso by the accused. Itis not for me 
to speculate as tothe intention of the legislature 
in enacting this unhappily worded section; but it 
is certain that its effect is frequentlyto defeat the 
ends of justice rather than to further those ends. 


In Criminal Appeal No. 1930 of 1933 
[Nga Luv. Emperor (2)], it appears that the 
learned Judges who heard the appeal in 
the High Court suo motu read both the 
special diary and the statements of 
witnesses, and it was inthat connection 
that Baguley, J., observed: 

“The learued Judge would be well advised to 
refer tothe Police papers privately in all cases sv 
that if this sort of thing occurs again he may be 
ina position to suggest to the defending Ad- 
vocate that he should ask him formally to refer to 
the Police papers under s. 162, Orimina! Procedure 


Code.” 

In sofaras the judgment in Nga U 
Khine v. Emperor (1), purported to explaia 
the procedure prescribed under s. 162, in 
connection with the statements to the 
Police under s. 162,in my opinion the 
law was correctly laid down in that case 
and inso faras the dicta in  Oriminal 
Appeal No. 1900 of 1933[Nga Lu v. Em- 
peror (2)], to which reference has been 
made purported to refer to statements 
made tothe Police under s. 162, with all 
due respect they go too far. On the other 
hand whatever might have been the intens 


after citing 


(2) A I R 1933 Nag. 378; 148 Ind, Cas, 810; 35 Cr, 
L J 792; (1933) Cr Cas, 1486; 6 R Rang, 254, . 
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tion of the learned Judges who. decided 
Nga U Khine v. Emperor (1), the obser- 
vations of Dunkley, J., in that case refer 
to “Police papers” zgenerally, and might 
naturally and reasonably be taken also 
to refer to and include special Police 
diaries under s. 172. That wasthe view 
held by the learned Sessions Judge in the 
present case, and I am bound to say that 
in my opinion it was not unreasonable 
from the language used that he should 
have arrived atthe conclusion. If and in 
so far, therefore, as the judgment in 
Nga U Khine v. Emperor (1), purported to 
lay. down thatthe Court hasno authority to 
look at thespecial diary unless requested 
to do so by the accused, the judgment in 
that case wasincorrect having regard to 
the terms in which s. 172 is couched. Now, 
it-is of great importance that a Court should 
clearly understand how far and in what 
circumstances itis entitled torefer to the 
Statements of wilnesses made to the Police 
under ¢.162 and to the special Police 
diary under s. 172, and we prcpcse, there- 
fore, to state how in our opinion, the matter 
stands. | 

: (1) Under gs. 162 nostatement made by any 
persons toa Police Officerin the course of 
än investigation can Le referred to or used 
for any purpcse by the Court or anyone 
else at an inquiry or trialin respect of an 
offence under investigation at the 
when such statement was made except as 
provided in that section. It matters not 
whether the statement was made orally or 
was reduced to writing or whether in ex- 
tenso orin an abridged form itis set out 
in a special diary under s.172,or in any 
other document, or whether it is proposed 
to’ adduce oral evidence of the contents of 
the statement. (2) If and so soon as any 
prosecution witness gives evidence in sup- 
port of the charge against him the accus- 
ed is entitled to request the Court torefer 
to that witness's statement to the Police, 
and unless the Courtis of opinion that any 
part of the statement falls within the second 
proviso to s, 162, the Court must direct that 
the accused be furnished with a copy of 


the entire statement of the witness to the’ 


Police whether or not in the opinion of the 
Court there is anything in the statement 


which is inconsistent with the evi- 
dence that the witness has given in the 
course of the inquiry or trial; and the 


statement in whole orin part as the case 
may be may then be used in the manner 
prescribed in proviso-1 to the section. 

(3) Under s. 172 any Criminal Court may 
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send. for the special Police diary of a case 
under inquiry or trial insuch Court and 
may vse tke diary “not as evidence but to 
aid itin such inquiry cr trial.” It may, 
for instance, be of importancein a case 
that the Court should know when a witness 
first mace a statement in connection with 
the case, or whether any particular persons 
made ordid not make a statement. 
Edge, O. J., pointed out in Queen-limpress 
v Mannu (3), at p. 399": 

“The power of the Criminal Court to use tke 
special diary isnot limited to the use of it for the 
purpose of enabling the Police Officer who made 16 
to refresh his memoryor for the purposeof con- 
tradicting him. The Court may also use the special 
diary not as evidence of apy date, fact’ or state- 
ment referred to init, but as containing indications 
of forces and lines of inquiry, and as suggesting 
the names of persons whose evidence may be mal- 
erial for the purpcse of doing justice between the 
Grown and the accused. Should the Court consider 
thatany date, fact, or statement referred to in the 
special diary is or may be material, it cannot legally 
accept the special diary as evidence, in any sense, 
ofsuch date, fact, or statement, and must in Jaw, 


before allowing any date, fact, or statement referred - 


toin the special diary to influence its mind, have 
euch date, fact, or statement eslablished by legal 
evidence. It is the Court which is entitled to use 
the special diary for the purpose cf seeking for 
sources and lines ofinquiry and for the names of 
persons who may bein a position to give material 
evidence. Neither the accused nor his agent is, 
entitled under s.172,Criminal Procedure Code, to 
see the special diary for any purpose unless it has 
been used by the Court for enabling the Police 


As ` 


Officer who made it to refresh his memory or for the’ 


purpose of contradicting him.” 

The word “statement” .in the passage 
cited must not be treated as including 
statements of a witness to the 
which since s. 162 was amended in 1923 
are governed by that section, and Police 
Officers ought not 
statement in the Police diaries. 


Police ' 


now to include such. 


(4) There is no legalobligation imposed’ 


upon either the Public Prosecutor or the 
Court to advise the accused to request 
the Court to refer to the statement of any 


witness tothe Police under s. 162, but it’ 
must ever be borne inmind that it is the 


Prosecutor’ and any 


duty of the Public | 
conducting a 


other official who may be 
prosecution to prosecute, 10 pi 
the accused, dnd that responsibility rests 


not to persecute 


upon him notto allow the Court or jury to 


place reliance unwittingly upon 

dence of a witness who 

made a contradictory statement to the 

Police in the course of the preliminary 

investigation, and in such circumstances 

he ought to inform the Court that 
(3)19 A 380; A W N (1897), 174 (F B); 
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“might be expedient that the accused sbould 
be made aware that he would be entitled 
to be supplied with a copy of the witness's 
statement to the Police if he made a 
yequest to the Court in that behalf. Further, 
there is nothing ins. 162 which prevents the 
Court, ifin its discretion it elects do so, 
from informing the accused of his right, for 
the purpose of contradicting the evidence of 
the witness, to request the Court to refer to 
the previous statement of the witness to 
the Police, and to supply the accused. with 
a copy thereof.as provided in the section; 
or, if the accused makes a request tothe 
Court in that behalf, to prevent the Court 
from pointing out to the accused, if it 
chooses to do so, any passagesin the 
statement which may appear to be material 
for the purpose in hand. On the other 
hand, merely because the Court thinks it 
well to inform the accused of his rights 
under the section it does not follow that 
it would be prudent for the accused in 
‘every case to ask for a ccpy of the state- 
ment, and it is for the accused, and not 
for the Court, to decide whether the ac- 
cused should exercise the right given to 
him under e. 162. 

Such is the state of the law, and I am 
bound to say in common with many other 
Judges that I regard the restriction that 
is placed by these sections upon the freedom 
of the Court to refer to the record of the 
statements of witnesses to the Police in its 
discretion as unfortunate. It is upon the 
Court that the burden ultimately fails of 
seeing that justice is done, and to that 
end it may often be highly desirable that 
the presiding Judge should be abie to 
refer to the Police papers” in order that 


the trial should proceed upon the right 
lines, 
No doubt if the Police papers were 


available to all and sundry muci harm 
would be done, and in practice the Police 
Officerin charge of the preliminary in- 
vestigation would pe chary of recording 
the statements of witnesses or writing up 
the special diary as fully oras fairly as it 
is his duty to do. Butno such difficulty 
ought to be experienced merely because 
the Court is at liberty to make such use 
of the Police papers as inits discretion it 
thinks that the exigencies of the case re- 
quire, except of course that statements of 
witnesses in the Police papersas such 
ought not in any circumstances to be 
treated as evidence in the case. 

The history of the law on the subject is 
pegainst any such restriction being placed 
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upon the discretion of the Court to reler 
to the Police papers io its discretion, 
Before the (ode of Criminal Procedure of 
1861 (XXV of 1861) and the Evidence 
Act of 1872 (I of 1872) the Com- 
mon Law relating to evidence and the 
mode of proof was little known in India, 
at any rate, outside the Presidency 
towns; and in the Districts a case would 
be tried mainly in the light of what the 
layman who presided at the trial re- 
garded as being in accordance with justice, 
equity and good conscience, taking into 
account the conditions prevailing at the 
time and inthe place where the trial took 
place, without making any serious at- 
tempt to see that the evidence was ad- 
ducedin accordance with the strict rules 
prescribed under the Common Law, Mah- 
mood, J. in Queen-Empress v. Babu Lal (4) 
at p. 520*, observed: 

“J take it as an undoubted proposition relating to 
ihe administration of justice in British India that 
before tkepassing of the Indian Evidence Act (I of 
1+72), this country did not pogsessany uniform law 
on the subject of evidence. In the Presidency 
towne, the rules of the Inglish Law of evidence 
were tollowed, subject to such modification as certain 
Acts of the Indian legislature had intro Juced. 
Of these enactments, Act 2 of 1855 may ba said 
to be the most ‘important, but that Act, even 
taken with the others, was far too inadequate to 
supply a substantial code of the rules of evidence, 
In the NMofusil where the Engljsh Law did not 
prevail, there were scattered rules of evidence based 
upon the practice of the Courts, which had never 
assumed any definite or systematic form. The 
practice has grown probably on the basis of the 
Muhammadan Law, which continued to govern the 
administration of justice for many years, even after 
the advent of the British rule in India, The law 
waa therefore more or less followed, especially in 
criminal cases, till express enactments prohibited 
its operation. ActIZ of 1855 whilst laying down 
certain isolated rules of evidence did not prohibit 
the adoption either of the English Law or of the 
rules of Muhammadan Law which, by custom or 
practice, had been followed by the Courts.” 


lt may well be that in those bygone 
days the statements of witnesses as recorded 
by the Police, either in a separate docus 
ment or in the special diary of the case, 
would be adduced at the trial and 
treated as evidence in the case, and it 
is more than probable that s. 145 of 
Act XXV of 188l wasenacted in order to 
make it clear that such documents were 
not to be treated as part of the record or 
used as evidence. Ths same words were 
repeated in Act X of 1872, a. 119. In 
1882, it was no longer regarded as neces- 
sary to prohibit that insertion of the state- 
ments of the witnesses to the Police inthe 


(4)6 A 509; A W N (1884), 229 (F B). 


*Page of 6 A [Ed] See 


738 


record. In Act V of 1898 s. 162, a pro- 
viso was added forthe first time. 

“That when any witness is called for the prosecu- 
tion whose statement has been taken down in writ- 
ing as aforesaid, the Court shall, cn the request 
of the accused, refer to such writing; and may 
then, if the Court thinks it expedient in 
the interests of justice, direct that the accused be 
furnished with acopy thereof.” 


The committee appointed to consider 
and revise the Criminal Procedure Code 
in their report, dated December 23, 1916, 
(to which we refer not for the purpose of 
construing the sections under considera- 
tion but merely as a matter of history), 
‘observed that the Act of 1898 


_ “did not purport to deal with, and has left untouch- 

ed, the further question whether or not a statement 

made bya witness under s.161, as apart from the 

written record of the statement, might be used by 

the prosecution for the purpose of corroborating one 
. of their witnesses under s 157, Evidence Act.” 


Andthis is at all events one of the 
principal difficulties with which we have 
to deal now. The re-draft of the section 
which we propose will make it clear that 
the statements taken down under s. 161 
(and not merely the written records of 
such statements) are not to be used in any 
‘way or for any purposes except as 
allowed by the proviso.. Having regard 
to the fact that the making of such state- 
ments is compulsory unders. 161 and to 
the way in which, and the circumstances 
under which they are usually recorded we 
donot think that they are of any cor- 
roborative value where the witness merely 
repeats the same statement in Court, and 
that they ought not therefore to be allowed 
to be used for the puropse of corroboration 
‘under s. 157, Evidence Act. If the really 
‘material fact to the prosecution is that 
a statement was made to the Police on a 
particular date or at a particular place, 
‘this fact will, of course, still be provable 
in the ordinary course and it will beopen 
to the Courts or to ajury to make any 
. proper deduction from this fact and the 
action which was taken on it, It would 
thus apper that the material sections in 
the several Criminal Procedure Codes 
‘were inserted to prevent these documents 
‘being used as evidence in the case, and 
-not with a view to limit the Court's dis- 
‘cretion to refer to the Police papers as 
it. deemed fit. However the question 
‘swhether the Act of 1923 went too far is 
_- one’ of policy for the legislature to consider, 
' and net for the Court, whose duty it is 
`. to enunciate and follow the law as it 
stands. A number of authorities - were 
cited at the hearing of the appeal, and 
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the meaning and effect of ss. 162 
and 172 as stated above appears lo 


accord with the better opinion to be 


collected from decided cases: Lekh- 
raj Singh v. Rat Singh (5), at p. 390* 
Emperor v. Tahal Satthwar (6), Em- 
peror v. Issuf . Mohamad (7), Syed 


Abdul Rahim v. Salhu Kherwar (8), Queen- 
Empress v. Judub Das (9), Dadan Gazi v. 
Emperor (10), Das. Singh v. Emperor (11), 
Azimuddy v. Emperor (12), Rebati Mohan 
v, Emperor (13), Babdralt Sardar v. Em- 
peror (14), Mafizaddi v. Emperor (15), 
Emperor v. Keshub Mahajan (16), Muthu- 
kumaraswami Pillai v. Emperor (17), 
Venkatasubbiah v. Emperor (18), In re 
Ponnusami Chetty (19, Guni Mian v. Em- 
peror (20), Ramgulam Teli v. Emperor (21), 
Rakha v. -Emperor (22), Devi Das v. Em- 
peror (23), Nga Po Chon v. Emperor (24) 
and Sulaiman Mohamad v. Emperor (25). 

(5)14 A 381; A W XN (1899), 143 FB. 

(6) 53 A 94; 130 Ind. Oas. 696; A I R 1931 AL. 
34; (1931) A L J 10; 32 Cr LJ 578; L R12 A 40 Cr: 
Ind, Rui. (1931) All, 312; (1931) Cr, Oas 207. 

(7) 55 B 435; 133 Ind. Oas, TAR; A I R 193L Bom, 
311; 33 Bom, L R 303; Ind. Rul, (1931) Bom. 396: 
32 Or L J 1077; (1931) Or Cas 567, 

(8)10 O W N 600; 3 Or LJ 408, 

(9) 27 O 295:4 OW N 129, 

(10) 13 C 1023; 10 O W N 890. 4 Or L J 79. 

(11) 44 C876; 39 Ind. Cas, 311; A I R 1917 PO 
25; 44I A 107;15A LJ475;1PL W 661; 19 Bom 
L R 510; 21 OW N 818; 260 L J 13; 6L W 71; 
22ML T3831; (1917) M W N 522: 18 Gr L J . 471: 
86 L.J. P. 140; 33 ML J 555; 11 Bur LT 54 I3 NL 
R 100 (P 03} 

(12)54 O 237; 99 Ind. Gas, 227; AIR 1927 Cal. 17: 
2€ Or LJ 99; 44 O LJ 253. : 

(13) 56 O 150; 115 Ind, Cas 25°; A I R 1929 Cal. 
57; 32 OW N 945; 300rL J 435, _ pi 

(14) 56 O 840; 116 Ind Cas 167; A I R 1929 Cal, 
182; 490 L 1197; 30 Cr L J 580, : 

(lo) 31 O W N 940; 104 Ind. Cas. 245: 98 Or LJ 
to; 45 O LJ 561; AIR 1927 Cal 644. 

(16)80 895; 11 O L R 241, 

(17) 35M 397; 14 Ind. Oas. 896; 13 Or L J 35% 
(1912) M W N 549; 19M LT1, 

(1&)48 M 640; 55 Ind, Cas. 209: A I R 1925 Mad. 
579; 21L W 190; (1925)M W N 68; 26 Cr L J72: 
48 M LJ 195, i 

(19) 56 M 475; 143 Ind, Cas. 424; AI R 1933 Mad 
MLJ 


919; Ind. Rul. (1933) Mad. 299; (1933) Cr Cas 555 (2): 
34 Or L J 582, 

(20) 4 Pat 201; 93 Ind Cas. 988, ALR 1925 Pat. 450; 
27 CrLJ 504. f 

(21) 7 Pat 205; 107 Ind, Cas. .817; A I R 1928 fat. 
215; 29 Cr LJ z793; 9 P L T 92; 10A1lCrR12. 

(22) 6L 171; 93 Ind. Cas, 230; A I R 1925 Lah. 
399; 2 Lah Cas 62; #7 Or L J 438. ` 

(43) 10 Lah, 794; 122 Ind. Cas. 93; A I R1920 Lah 
dle; 3l Cr L J 343: Ind. Rul. (1930) Lah. 285; 31 P 
L RK 742. 
. (24) 4 R 356; 93 Ind Oas 49.: A IR 1997 Rang. £0; 
27 Or L J 1371. 


(25,6 R 672; 115 Ind, Cas. £99; A I R 1929 Rang. 
87; 30 Or L J 538, i 
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I would answer the question propounded in 
the above sense. 

Before parting with the case I desire to 
add, and to emphasize, that it is a funda- 
mental principle of the constitution of 
the Court, that where one Bench of the 
Court in unambiguous terms has laid down 
the law in a certain sense, itis not competent 
for another Bench of equal standing to 
refuse to follow the earlier decision, or fo 
give to the language used therein a meaning 
contrary to that which the words used 
would naturally bear. The proper, and the 
only available course open to the latter 
Bench in such circumstances is to refer the 
question upon which there is a difference 
of opinion for determination by a Full 
Bench of the Court. | 

Mya Bu, J.—I agree in the answer given 
by my Lord the Chief Justice to the ques- 
tion propounded in thisreference and to 
his interpretation of the rules contained in 
ss. 162 and 172, Criminal Procedure Code. . 

‘Baguley, J.—I agree with the four pro- 
positions laid down by my Lord the Chief 
Justicein his judgment which [have had 
the advantage of reading but would like to 
emphasize one or two points. 

With regard to proposition (1) difficulties 
may arise from time to time as to when a 
passage in a Police special diary is a record 
of the statement made by a witness tothe 


Police Officer it will come under s. 162,. 


Criminal Procedure Code, and when it is.a 
statement of the circumstances ascertained 
in the investigation, it will come under 
s.172, Criminal Procedure Code. In such 
a case the Judge would have to decide for 
himself into which category ib comes and 
if it comes under s. 162, he must treat it as 
laid down inthe answer to this reference, 
There can, I think, be no doubt that if 
comes under s. 162 when itisor purports to 
be a full record of the statement made by 
the witness or a condensation or synopsis 
in the Police Officer's own words ‘of what 
. the witness said or whether it is an isolated 
passage from the full statement which the 
Police Officer might have recorded else- 
where, Itis, know a fact, unfortunate in 
view of the amendments which the section 
has undergone, that Police Officers do, asa 
matter of fact, still to a great extent, follow 
the advice laid down by Edge, O. J., in 
Queen-Empress V. Mannu (3) and incorporate 
in their special diaries statements or the 
gist of statements made by witnesses. This 
does not prevent the Courts from reading 
under 8. 172 the special diary. but when 
they doso, they must exclude from their 
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consideration all the portions which cannot 
be used because of s. 162 and only utilize 
the remainder of the Police diary for pur- 
poses allowed under e. 172. Picking out a 
portion in this way is analogous to what 
the Court has to do when it utilizes the 
provisions of s. 165, Evidence Act. It allows 
for questions relevant and irrelevant to be 
put by the Court for certain purposes, but 
provides that a judgment must be based 
upon facts declared by the Act to be 
relevant and duly proved. 

I would like to emphasize proposition (4) 
laid down by my Lord the Chief Justice. 
Tf all cases were tried with the accused 
adequately defended and the prosecution 
in the hands of an efficient Public Prose- 
cutor, there would hardly ever be any nes 
cessity for the Court to interfere, and it 
would be best if it did not interfere but kept 
its position as an impartial arbiter between 
the Crown and the accused, but it is 
impossible to close one’s eyes to the fact 
that in the vast majority of criminal cases 
the accused is either undefended or de- 
fended by a Pleader whose attainments are 
limited and the presecution is in the hands 
of a Court Prosecuting Police Officer, and 
in these cases, an experienced Judge or 
Magistrate would frequently be able to 
senge that the accused would very probably 
benefit if he exercises his fullrights under 
s. 162. Proposition (4) makes it clear that 
in sucha case the Court has the right to 
take the initiative in suggesting to the 
defence that the use of the powers given to 
the accused under s. 162 might very 
possibly be of benefit to him, and, once 
the accused accepts the suggestion, the 
Court can then give the accused a copy 
of the Police depositions and make any 
suggestion which it thinks likely fo faci- 
litate the doing of justice. It is lament- 
able that this assistance has gob to ba 
made, soto speak, in the dark, but that is 
apparently all that the law as at present 
drafted allows the Court to do. 

Sen, J.—I agree with the judgment of 
my Lord the Chief Justice. l 

Mosely, J.—I agree with the judgment 
of my Lord ths Chief Justice. I only wish 
to emphasize how desirable it is in suit- 
able cases that the Court should use its 
discretion and inform the accused of his 
rights under s. 162, Criminal Procedure 
Code, and point out, when required, the 
material passages in the statements made 
to the Police. 


D, Reference answered, 
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_... MADRAS HIGH COURT 
‘Civil Revision Petition No. 268 of 193 

x April 5, 1935 

STONE, J. 
' VATTAR KRISHNA AYYANGAR— 

PETITIONER 
VETSUS 
JANAKI AMMAL AND crarrs— 
RESPONDENTS 

‘. Civil Procedure Code (Act V of 1908), 0. VII, r. 
11, s.°149—Application for leave tc sue as pauper— 
Order dismissing application—Court, whether bound 
to granttime suo motu to file duly siamped plaint— 
Effect of dismissal and representation, 

“ An application for leave to sue as a pauper is not 
governed by O. VII, r. 11 of the Civil Procedure Code 
aud it is not incumbent onthe Court to grant time to 
file a properly stamped plaint, though the Court may, 
on application being made, grant time to do go. 
When an application for leave to sue is rejected, 
the unstamped plaint falls to the ground anda duly 
stamped plaint whichis subsequently presented 
cannot be treated for purposes of limitation as having 
been presented on the day on which the application 


for leave to sue'as a pauper was presented. Mg Wa 
Tha v. Abdul Gani Osman (2), referred to, 


COC. R. P. under ss. 115 of Act V of 1908 
and 107 of the Government of India Act, 
praying the High Court to. revise the order 
of thé Court of the Subordinate Judge of 
Ramned at Madura, dated November 25, 
1933, and made in O. P. No. 16 of 1932. 

' Mr. K. S: Champakesa Ayyangar, for the 
Petitioner. 


=- Mr. N. Rajagopala Ayyangar, for the Res- 
pondent, 

Judgment.—This Civil Revision Peti- 
dion is brought against the order of the 
Subordinate Judge of Ramnad at Madura 
‘dismissing an application for leave to file 
a suit in forma pauperis, The learned 
Judge found that the application was not 
bona fide, that the applicant had sufficient 
property, and that shortly before he had 
- filed the application he had disposed of 

other properties. With regard to one tran- 
saction the learned Judge says: 

“The petitioner wants the Oourt to believe that 
this was an honest trausaction and was not the one 
intended to defraud the Government and to escape 
payment of Court-fee.. . The otht has been 
executed just on the eve of filing this petition just 


for the purpose of enabling bim to file this appii- 
cation.” 


I take that to be a finding that the tran- 
sacticn was not put through bona fide but 
was pul through to enable the applicant to 
pretend ibat Le was a pauper when in fact 
he knew he was not. In the result the 
petition was dismissed with costs. No 
application appears to have been made for 
a time to Fe fixed in which to present the 
plaint with a proper court-fee stamp. Such 
an appiicalion was necessary because the 
application to sue in forma pauperis was 
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filed on the very last day of limitation, 
The plaintiff could not, therefore, simply 
present a plaint thereafter bnt, for limi- 
tation purposes, had to relate the plaint 
to the application to sue as a pauper. In 
Stuart Skinner v. William Orde (1), (a deci- 
sion of the Privy Council made when the 
Civil Procedure rules were somewhat difer- 
ent) it was decided that if an application 
to sue in forma paureris is filed and 
pending dispcsal of that application 
ihe plaintiff by paying the amount of 
stamp fees into Court admits he is no 
longer desirous to sue as a pauper the 
plaint filed with the application will 
relate back to the date when the appli- 
cation was filed, always assuming the appli- 
cation tosuein forma pauperis was made 
bona fide. 

Now itis urged before me that a Court 
though not asked to give time is compelled 
to give time by O. VII, r. 11 (ec) of the Civil 
Procedure Code. That rule provides: 

“The plaint shall be rejected in the following 
CASEB... nawon < (c) Where the relief claimed is properly 
valued, but the plaint is written upon paper 
insufficiently stamped, and the plaintiff on being 


required by the Court to supply the requisite stamp 


paper within a time to te fixed by the Court, fails 
to do so." 


It is said ibat here in fact the plaintiff 
has filed a plaint without any stamp, that 
is on a paper insufficiently stamped. In 
such a case the plaintiff has, it is urged, 
timein which to supply the requisite stamp 
within a time to be fixed by Court. There- 
fore, it is said, the Court must fx a time. 
Butin my opinion applications for leave 
to sue asa pauper aie not governed Ly. 
O. VII, r. 11, of the Civil 1] rocedure Code, 
Until the application is granted, the sult 
cannot be regarded as instituted. If the 
application is refused if is true that under 
e. 149, of the Civil Prceeedure Code the 
Court may allow the applicant to file the 
plaint properly stamped within a time to 
be fixed. Ifthe plaintiff then filesite plaint 
within that lime it may well ke that the 
plaint would Le deemed to have been filed 
when the application to sue in forma 
pauperis Was filed. But although the Court, 
after dismissing the pauper application, 
may on application made grant a time in 
which to file a properly stamped plaint itis 
not in my opinion compelled to do so. That 
is, the matter does not fali under O. VII, 
T. li (c). i 

Itis said, however, that here ihe Court 
has not exercised its discretion under s. 149, 


(1) 2 A2t; 6 F} A 1906; 40 L R321; 4 Sar. 31; 3 
Jnd.. Jur, 334; 3 Suther 627 (P O). - 
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of the Civil Procedure Code, at all. It 
seems to me that the answerto that is that 
before the Court can exercise a discretion 
whether to grant or refuse, an application 
must be made to it. That is to say, either 
the Court is bound by some rule or crder.or 
statute to do a thing, whether applied to or 
not, or itis not. If O. VII, r. 1], applies 
here, the Court would be compelled to fix 
atime. Order VIT,r. 11 does not, however, 
in my opinion, apply. Therefore, the Court 
‘Is not compelled to give a time but the 
‘Court may give atime. Whether the Court 
will give atime or will consider the ques- 
‘tion of giving a time-will depend upon whe- 
‘ther it is asked to give a time. Here no 
‘application was made to the Court to grant 
atime in which to file the plaint. That 
being sothe Court had not before it the 
question of giving time and accordingly it 
could not exercise its discretion upon the 
‘matter. That results inthis. The plaintiff 
not having applied for time on that day 
‘would have to apply for a time on a later 
day if the Court's attention was to be 
drawn on the question of giving a time, 
No such application was ever made. ‘I'he 
‘result is that the Court has never consider- 
“ed this matter at all. Ido not see how any 
revision lies when the Court has done noth- 
ing wrong in failing to deal with a matter 
: that was neverraised hefore it. Further it 
would seem that in this case the learned 
Judge who heard the witnesses came to the 
` conclusion that the application to sue in 
“forma pauperis was mala fide. Stuart 
t Skinner v, William Orde (1), makes it clear 


{hatin such cases different considerations ` 


' arise from those that apply where the appli- 
cation is bona fide though dismissed. 


It was held in a case in Mg Wa Tha Vv. 


' Abdul Gani Osman, 18 Ind, Cas. 518 
(2), that-where “an application to appeal in 
Forma pauperis is made and is dismissed 


and a regularly stamped appeal is filed © 


“after the prescribed period of limitation, 


“then, although an unstamped memorandum ` 
- of appeal accompanied the petition for’ 


' leave to appeal in forma pauperis, that 

“ regular appeal could not be treated for pur» 

poses of limitation, as having been present- 

“ ed on the day on which the application for 
_ leave to appeal in forma pauperis was pre- 
sented, because s. 149 of the Civil Proced- 
ure Code is inapplicable when there are no 
proceedings actually before the Court. 
When the application for leave to app2al in 
` forma pauperis is rejected, the unstampad 


- (2) 18 Ind, Oas, 518; 5 Bur, LT 294, 
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msmorandum of appeal attached to that 
petition falls to the ground. 

By parity of reasoning it would follow 
that when an application for leave to sue 
is rejected, the uostamped plaint falls to the 
ground and there is, therefore, no plaint, 
To save the position ib may well be that 
the plaintif can ask the Court to keep the 
plaint on foot by giving a time in which to 
file a stamped plaint. Ifa time be given, 
that would, I think prevent the plaint 
(originally filed with the application to sue 
as a pauper) falling to the ground. It 
would continue on foot and, as in the case 
of a plaint presented imperfectly stamped 
and later properly stamped, the plaint 
filed with the application to sue.as a pauper, 
when properly stamped, would be treated 


as filed on the date when the application to 


sue was filed. But the difficulty here isthat 
the Court was not asked to give time and 
did not give time. It ts true that it is not 
desirable that, owing to a slip on the part 
of an Advocate whereby he fails to ask for 
something that he should have asked for, a 
litigant should be debarred from pursuing 
a claim. But when one finds that the 
learned Judge who disposed of the matter, 
had arrived at the conclusion that the 
plaintiff's conduct amounted toa frand on 
the Court, I feel that the reason why the 
learned Judge was not asked to giva time 
was that it was clear that ifasked he would 
have refused to give time. 

Iam aceordingly of the opinion that this 
is not a case fit for revision and the petition 
ìs dismissed with costs. — 

A. l Petition dismissed. 





CALCUTTA HIGH COURT 
Criminal Revision Petition No. 394 of 1935 
July 30, 1935 
LORT-WILLIA4MS AND Jack, JJ. 
A, R. MANUEL—Acousep —Parrrtonger 
. versus 


TEMPHEROR—Opposita PARTY 

Indian Christian Marriages Act (XV of 1872), 5, 38 
—Seclion whether governs schedule—Space for age, 
whether should be filled —Criminal trial—Burden of 
proof in—Duty of prosecuteon, 

Saction 33, Indian Christian Marriages Act, governg 
the schedule and tha space left for age is not neces- 
sary to ba filled with that particular, because no 
such provision is made ia tha section, Dean v. 
Green (1), followed, In re Buines (2), disssnted 
from. 

In criminal trials it is not for ths ascusad to say 
anything uoless ha choo3es and in auy cise the 
prosecution must prove their case, apartfrom any 
ths accu3si or any evidence 
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Méssrs. S. N. Banerjee (Senior) and 
Ramdas Mukerjee, for the Petitioner. 

Messrs. D. N. Bhattacharjee, for the 
Crown. 

Lort-Williams, J.—In this case a Rule 
was issued to show cause why the con- 
viction and sentence passed upon the peti- 
tioner should not be set aside. The rule 
was issued on the ground that the age 
being required to ke put in under the 
schedule to a. 38, Indian Christian Mar- 
riages Act (XV of 1872), although not re- 
quired by the section the misdescription 
of the age in the notice form dces not 
ie nas toan offence under s. 66 (b) of the 

ct. 

Mrs. Gilbert, wife of Ivan Gilbert, filed 
a complaint against the accused, alleging 
that he had abducted her daughter Noreen, 
aged 17 years. That was on January 22, 
1935. On January 12, the accused 
had applied to the Marriage Regisirar 
in Writers Buildings for a license to be 
married onJanuary 17, declaring the girl's 
age to be 22. The girl left her home on 
the 17th and could not be traced. There- 
upon a warrant was issued for the’ pro- 
duction of the girl and a summons against 
the accused under.s. 366, Indian Penal 
Code. The accused appeared in (Court on 
the 28th and the girl was found by the 
Police on February 6, and produced in 
Court. In course of this trial, Ivan Gilbert 
filed a complaint on February 20, 1935, 
against the accused under s. 66 œ), Indian 
Christian Marriages Act. It is difficult to 
understand how the proceedings under 
a. 366, Indian Penal Code, came to be 
instituted against the petitioner, and if 
instituted, came to be dealt with by a 
responsible Court; because it must have 


been obvious to everybody concerned that — 


having regard to the undoubted age of 
the girl and her willingness throughout 
there could be no charge under that sec- 
tion. This may explain the reascn for the 
Initiation of the present proceedings which, 
In our opinion, were ‘hardly necessary, 
for l1easons which I will explain hereafter. 
These proceedings seem tohave been taken 
owing tothe disapppintment of the com- 
plainant over the failure of the proceed- 
ings under s. 366. 

On the point of law raised by the 
leaired Advocate for the petitioner, s. 38, 
provides that notice shall be given in the 
form contained In Sch.I thereto annexed, 
or: to the like effect, and shall state therein 
tte name, the surname and the profession 
or condition of each of the parties intending 
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marriage, the dwelling place of each of 
them, the time during which each has 
dwelt therein and the place at which the 
marriage isto be solemnised. The schedule 
in addition to this contains a space for 
the ages of the two persons who desire 
to be married. Inmyopinion, the section 
governs the schedule and the space left 
for age is not necessary to befilled with 
that particular, because no such provision 
is made in the section. The truth ofthe 
matter, in my opinion, is that some days 
later than the passing of the section 1n 
its present form, it’ was considered neces- 
sary that ages of both parties should be 
given in the schedule, but this alteration 
has not been provided in the section itself. 
Every particular in the schedule, except 
the age, is provided for in the section. In 
Dean v. Green (1), Lord Penzance stated, in 
respect toa similar section and schedule, 
‘Such being the effect of the enacting portions 
of the statute, it would be quite contrary to the 
recognized principles upon which Courts of Law 
construe Acts of Parliament, to enlarge the condi- 
tions of the enactment, and thereby restrain its 
operation, by any reference to the words ofa mere 
form, given for convenience sake in a schedule 
and still more so when that restricted operation is 
not favourable to the liberty of the subject but the 
reverse. It is needless to cite authorities for these 
principles ọf construction, but it so happens that 
there is in existence a most apposite one by a 
Judge of high repute (Lord Cottenham) in relatiou 
tothe schedule of this very statute. In In re 
Baines (2), he said speaking of this very schedule," 
if the enacting part and the schedule 
cannot be made to correspond, the latter 
must yield to the former. But that does not 
dispose of the matter, because s. 66 provides, 
inter alia, that 
“whoever, for the purpose of procuring any marriage, 


intentionally fmakes any false oath or signs any false, 
notice or certificate etc.” 


Therefore inspite of the fact that he 
might have Jeft out the ages in the 
schedule nevertheless having inserted them, 
he is liable under s. 66, if,in fact, that 
information was false to his knowledge 
because by signing such a notice he has 
signed a false notice within the meaning 
cf the section. Notice or no notice, such 
a marriage would not be valid, because 
the consent of the father or the guardian 
is required in the case of a minor who 
desires lo marry, the minor under the pro- 
visions of this Act being a person under 
2] years of age. According to the accused’s 
statement, he and the girl went tothe Regis- 
try Office and she dictated the particulars 
and hewrole them down. This also would 


not absolve him from the penalties ofthe 
(1) (1883) 8 P D £9, * a 
(2) (1841) 1 Or. & Ph. 31; 10 L J Ch. 108; 4 Jur. 1194, 
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section, so long ashe was aware that the 
girl's statement, which he entered in the 
notices was false. Later on it appears’ that 
the girl's father learnt of the proceedings 
and the accused himself went to the Registry 
Office and cancelléd the notice. The main 
point for determination was the accused's 
knowledge about the girl’s age. Upon 
this point the Jearned Magistrate has pro- 
ceeded in quite a wrong way. He started 
off with a cousideration of the statement 
of the accused, instead of considering the 
evidence adduced by the prosecution on 
this point. He stated that in all the 11 
pages of his written statement, he did 
not finda single word to show that the 
accused was not aware of the real age of 
the gir], and that the accused had not 
attempted to deny that he was not aware 
of it. | 

As we have so often pointed out in 
criminal trials it is not forthe accused 
to say anything unless he chooses and in 
any case the prosecution must prove their 
case, apart from any statement made by 
the accused or any evidence tendered by 
him. Moreover, in fact, the learned Magis- 
trate has not found specifically that the 
accused had any knowledge of the girl's 
age, though indirectly he has arrived at 
a conclusion which assumes that he has 
come to such a finding because he says 
that the accused had known the girl and 
her family since 1931 and that the father 
had refused his consent to the marriage 
onthe ground that she wasonly 17. Further, 
the learned Magistrate says that the ac- 
cused isf{a Barrister and a Company Pro- 
moter and he ought to know the law. 
However, without specifically finding that 
the accused had this knowledge, the 
Magistrate has found that the accused 
intentionally made a false declaration. In 
view of the fact that this objection to the 
form of the judgment is somewhat techni- 
eal, and that there is some evidence to 
show that the accused was aware thatthe 
girl was under 21 years of age, we donot 
think it necessary to send this case back 
for re-trial, and the conviction must be up- 
held. 

With regard tothe sentence, the learned 
Magistrate has expressed himself as being 
of opinion that the conduct of the accused 
throughout was despicable. It is difficult 
to understand what this expression of opi- 
nion is based upon, unless it “be the dik 
parity in the ages of thetwo people. But 
such disparity, as exists in the present case, 
hardly justifies: the expression used by the 
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learned Magistrate. Being of this opinion, 
the Magistrate sentenced the accused to 
six months’ rigorous imprisonment. I have 
little doubt that he has been sentenced 
to this period of imprisonment, not because 
he signed a false notice, but because of 
his alleged relations with the parents of 
this girl and the girl herself. It is obvious 
from the evidence that this girl was in 
love with the petitioner and wanted to 
marry him. In these circumstances the 
sentence is clearly unjustifiable. In pro- 
per cases severe sentences may be inflicted, 
but In a case such as this, where no 
damage whatever wascaused by the sign- 
ing of the notice, obviously the position 
of the accused is that of one who has 
committed a technical offence, and muet 
be punished for that offence alone. We 
consider it sufficient if his sentence be 
reduced to the period during which he was 
under arrest in the Court of the trying 
Magistrate; in addition he must pay a fine 
of Rs. 20 ; on payment he willbe discharg- 
ed from his bail bond, 

Jack, J.—I agree. 

D. Order accordingly. 


I 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT - 
Civil Revision Application No. 3138 of 1934 
April 9, 1935 
GRILLE, J.C. 
KASHINATH—PraIntirr— 

APPLICANT 
versus 


NAGPUR MUNICIPAL COMMITTEE 
—DEFENDANT—Non-APPLICANT 

C. P. Municipalities Act (II of 1922) s g§5— 
Contractor bringing Government property within 
Municipal limits— According to agreement contractor 
depositing amount equivalent to tax and io get 
refund on consolidated certificate—Suit for refund 
whether governed by ordinary law of limitation 
or whether by s. 85— Deposit, whether a tax. 

The time limit mentioned in s. 85, C. P. Muni- 
cipalities Act is not operative in respect of goods 
which are all along the property of Government 
and in respect of which no taxis leviable at 
all. 

Where in accordance with an arrangement 
between the contractor of the Public Works Depart- 
ment and the Municipality, the contractor is allowed 
to bring within municipal limits goods which are 
the property ofthe Government withouta certi- 
ficate but after depositing an amount equivalent to 
the tax, aud is subsequently to get refund of the same 
when he is furnished with a consolidated certi- 
ficate,in foregoing the demand ofa certificate at 
the moment of entry the Municipal Committee 
obtains the privileges of indemnifying them- 
selves against any potential loss by ‘the demand 
of a deposit equivalent to the amount of tax, 
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were such tax leviable. The deposit isnot a tax 
and the suitfor the refund ofit has no connection 
with the payment of a tax. The claim for a refund 
of this deposit is governed by the ordinary laws of 
limitation and not by the spacial rule applicable to 


refund of taxes. 

Cr. R. App. of the decree of the 
Judge, Small Cause Court, Nagpur, 
dated February 15, 1934, in C.S. No. 1479 
of 1933. 

Mr R. N. Padhye, for the Applicant. 

Mr. S. P. Deshpande, for the Non-Apph- 


cant. 


Order.—The decision in this revision 
application will also cover Civil Revision 
No. 499 of 1934 which is a cross-applica- 
tion arising out of the same suit. 

The facts of the case are notin dispute. 
The plaintiff is a contractor working for 
the Public Works Department and he 
brought into Nagpur from time to time 
material which was the property of the 
Government extracted from a Government 
quarly to be used on Government works. 
By an agreement with the Municipal 
Committee the plaintiff,on each occasion 
when he brought the material within the 
Municipal limits, deposited at the tax-col- 
Jecting outpost a sum equivalent to the 
terminal tax leviable onthe material. The 
practice was to obtaina refund on the 
furnishing of a certificate by a responsible 
Officer of the Public Works Department 
that the material had been used for pur- 
poses of Government. When an applica- 
{ion fora refund was made, the applica- 
{ion wes refused as ithe Municipal Com- 
mittee declared that the application was 
time-barred by virtue of an amendment of 
the rules under s.»83 of tbe ©. P. Muni- 
cipalities Act published in the Central 
Provinces Gazette by Notification No. 711- 
1698-M-VIII of 1931, dated February 
. 2, 1932, whereby anew rule was publish- 
ed which runs: 

“very claim for refund of a tax shall bea 
lodged. with the Municipal Committee within 
three months ofthe date of payment of the tax 
tothe Municipal Committee provided that noclaim 
for amounts of less than one rupee shall be 
entertained.” 

The application was admittedly made 
after a period of three months and an 
appeal tothe Deputy Commissioner under 
ss. €3 and 84 ofthe Municipalities Act was 
rejected. The Deputy Commissioner held 
that hadthe application been made within 
time, a refund would certainly have 
been granted, but he held that the three 
months’ limitation laid down by the 
amended rules operated both with the 
‘subsequent and retrospective effect and 
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that he was bound to uphold the decision 
of the Municipal Committee. The Leputy 


Commissioner however, added: 

“I gend a copy of this order to the Municipal 
Committee and recommend that as a special cage 
it should refund the amount. This is the firat 
time since the rules under s. 85 came into force on 
which the appellant hashad to claim a refund, 
and the ordinary man in the street does not read 
the O. P.’ Gazette. The Municipal Committee will 
not wish to profit financially through another man’s 
mistake.” 


The Municipal Committee, however, did 
not act on thiscommunication and declin- 
ed torefund any partofthe money atall. 
The applicant then brought a suit in the 
Court of Small Causes to recover the de- 
posit, which he had made, with interest 
at Rs. 6 per cent. per annum. The learned 
Judge of the Courtof Small Oauses held 
disallowing the plea of the defendant that 
no suitlay inviewof the prohibition under 
s.84 (3) of the Municipalities Act that the 
suit was maintainable as no question of 
the valuation, assessment ‘or levy of taxes 
arose, and that the amountdeposited did 
not relate to the payment of taxes at all. 
Iie then allowed the claim in respect of 
the deposit which had been made before 
the publication of th) amended rules in 
the Gazette holding that no presumption 
could arise thatthe rules were intended 
to have a retrospective effect, but disallow- 
the amount 
deposited subsequent to the date of the 
Government notificabicn. The plaintiff has 
applied in revision for the balance due, 
and the Municipal Committee has fled an 
application for the complete dismissal of the 
plaintiff's claim. 

The application made by the plaintifi 
must succeed. The learned Judge while 
writing accnsidered judgment has given 
no reason whatever for disallowing the 


claim in respect of the deposits made sub- 


sequent to February 2, 1932, and has 
only stated that the plaintiff: is entitled 
to refund of the money deposited before 
that date with the moderate interest claim: 
ed, This finding is quite inconsistent with 
his earlierreasoning that the matter did 
not relate to a refund of taxes at all as 
the amount had not been deposited ‘on 
account of taxes. 

One of the grounds taken by the Munici- 
pal Committee is that the Court was wrong 
in law in „bolding that ths amount which 
the non-applicant paid to the Municipal 
Committees was by way of deposit and 
not by wayoftax at all. Ifail to under. 
stand howthis ground can possibly be 
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urged in view of the defendant's own ad- 
mission in the pleadings:— 

“It is further admitted that the contractor 
responsible for importing such Government arti- 
eles into the said limit, has to deposit an equal 
amount withthe Municipal authorities, which he 
would have otherwise been compelled to pay to 
it on account of the terminal tax thereon and 
that thecontractor was entitled to its refund 
from the defendant-committee provided he prefers 
his claim within 3 monthsof the date of such 
payment,” o 

This is a clear admission that the amount 
was not paid by way oftax. The plead- 
ing was a perfectly proper and correct 
one in so far as the question of the 
nature of the payment was concerned. 
Clause 2 (g) of the Terminal Tax Schedule 


of the Nagpur Municipal Committee, which 


lays down that Government property is 
exempted from terminal tax, runs as fol- 
lows:— 

“Articles, the property in which is vested in 
the Government atthe time they enter the Muni- 
cipal limits, if and when accompanied by a certi- 
ficate in that behalf of an Officer of Government 
who shall either be a Gazetted Officer, or an 
officer authorised by the Head of Importing De- 
peer to grant such certificate. The certificate 

esides stating thatthe articles are the property 
of Government shall state that they ara not in- 
tended for private use or for sale to the public, 

It is not denied thatthe property was 


Government property before it entered 
the Municipal Jimits. Oonsequently it is 
cl. 2 (g) which applies and not cl. 2 (h) 


which has reference to therefund of taxes 
paid on property which is not vested in 
Government at the time ofita entry into 
Municipal limits, but has been used for ths 
purposesof Government subsequently here 
the tax isto be refunded on the production 
ef acertificate. There is a note to sab- 
cl. (Aà) showing how the refund is to be 
claimed. This note cannot apply, as has 
been con!ended on behalf of the Municipal 
Committee,to sub-cl. (g). Apart from its 
position at the foot ofsub-cl. (A) without 
any indication that it is intended to apply 
to any other sub-clause, the opening words 
“All minerals, bricks and tiles intended for 
Government Works willpay tax on enter- 
ing the Municipal limits’ clearly imply 
that the articles at the time of entering 
the Municipal limits are not Government 
property, but are intended to be used in 
Government's behalf later. 

Now cl. 2 (g) lays down that Govern- 
ment property is exempt from taxation 
provided the property is accompanied by a 
certificate. Admittedly the contractor's 
carts were nol accompanied by certificates, 
but it is also clear that this was the result 
of a private arrangement between the 
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Public Works Department and the Munici- 
pality. The arrangement is advantageous 
to both parties. It is advantageous to 
the Municipal Committee, in that any 
fraudulent intention on the part of the con- 
tractor is avoided by the necessary Govern- 
ment certificate being furnished after the 
goods have been delivered, and itis ad- 
vantageous to the Publie Works Depart- 
ment, in that a consolidated certificate can 
be issued after receipt of the goods instead 
ofa certificate to accompany each cart or 
batch of carts. The Public Works Depart- 
ment also benefits by the check mentioned 
above. No doubt the Municipal Committee 
for the mutual convenience of the parties 
have waived their rightto demand a certifi- 
cate at tha moment in respect of Government 
property, but this doesnot bring the pro- 
perty of Government so brought into Muni- 
cipal limits within the category of goods 
which arenot theproperty of Government 
but will subsequently be utilized for 
Government purposes. Such goods are 
liable to taxation and claims toa refund of 
such taxation are governed by the rules 
made unders, 85 ofthe Municipalities Act, 
and the time limit of three months within 
which applications for refund must be made 
is operative in respect of such gonds, 
The time-limit, however, is not operative 
in respect of gools which are all along the 
property of Government and in r. spect of 
which, nn tax is leviab'e at al. In fore- 
going the demand ofacertificate at the 
moment of entry the Municipal Committee 
hava obtained the p.ivilega of indem- 
nifyiog themselves against any potential 
loss by the demand of a depdsit equivalent 
to the amount of tax, were such tax levi- 
able. Thsclaim fora refund of this de- 
posit 13 governed by the ordinary laws of 
limitation andnot by the special rule 
applicable to refund of taxes. The de- 
posit isnota tax, and the suit has no 
connection with the payment ofatax and 
was properly brought in the Court of Small 
Causes, It was the appeal to the Deputy 
Commissioner that wasincompetent and 
not the suit, and I may note that the 
Deputy Commissioner himself has fallen 
into the error of failing to distinguish 
between a refundable tax and a deposit. 
The result is thatthe anpplicuition of the 
Municipal Committee is dismissed with 
costs. The application of Kashipath 
contractor succeeds and the deere: of the 
Court belowis modified by decresing the 
plaintiff's claim in full, Tae Municipal 
Oommittee will pay ths costs in each ap- 
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plication. Pleader's fee Rs. 25 in each 
cage. 
D, Application dismissed: 


BOMBAY HIGH COURT 
Second Civil Appeal No. 980 0f 1932 
January 31, 1935 
RaNGNEKAR AND DIVATIA, JJ. 

S, K. WODEYAR—Derenpant No. 1 
— APPELLANT 

versus : 
GANAPATI MADHULING DIXIT 
AND OTAERS—PLAINTIFFS— 


RESPONDENTS 

Custom—Proof—-Essentials of--Absence of instances 
of custom—Application of law as to requirements 
of custom, correctly by lower Court—Its conclusion, 
whether binding wn ‘second appeal—T'estimony of 
witnesses in proo; of custom—Court’s duty—Question as 
to existence of particular custom in particular institu- 
tion—Proof of custom in similar institution— Relevancy 
of—Endowment to religious institution of one caste 
to another—Custom against founder—vidence— 
Appreciation—Court's jurisdiction before whom 
witnesses are examined, 

It is open to a Court to hold a custom to be 
proved, ever if there are no instances, if there 
is sufficient evidence on which the Court can rely 
and say that that evidence proves that a particular 
usage has been so long known and so well 
known in a particular Cistrict as to have been 
tacitly acknowledged as the law governing that 
particular district. Custom may be so well recognis- 
ed that no question of a breach of it may ever 
would be 


arise, and consequently no instances 
Bibi (2), 


available. Ahmad Khan v. Channi 
relied on, [p. 799, col. 1] 

Where the Court below has applied its mind 
to the law bearing on the question as.to the 
requirements of a valid custom and satisfied itself 
that these requirements are present in a particular 
custom set up, unless there is an error of law, the 
conclusions of the Court would be conclusions on 
a question of fact and binding upon the High 
Court in second appeal. Sundaralingasami Kamaya 
Naik v. Ramasami Kamaya Naik (9), followed. [p. 
799, col. 2.] 

Before a Court of law can give effect to a custom, 
the Court must be satisfied that it is definite, 
ancient, uniform, and not illegal in itself nor 
unreasonable, Perumal Sethurayar v. Ramalinga 
Sethurayar (1), referred to. [p. 798, col. 2.] 

In all questions as to proof of custom one material 
consideration for the Court would be whether the 
witnesses are men who are likely to know the 
custom in dispute and who have special means of 
acquiring knowledge about if and whether they 


spəak of their own personal knowledge in their | 


lifetime, and if they do that, it is open to them 
to refer to information ` which they may have 
received from their elders or ancestors and which 
may ‘be strictly speaking hearsay. [p. 800, cols. 1 & 
2. 
“The question ofa custom. of a particular institu- 
tion has to be determined on the practice of that 
institution, and whatever custom may be prevalent 
in other similar institutions, that cannot affect the 
proof of the practice or custom existing in the 
former. Perumal Sethurayarv. Ramalinga Sethurayar 
(1) and Anandrav Bhikaji Phadke v, Shanker Daji 
(12), relied on. A [p. 800, col, 2.] 


5. K. WODEYAR V. GANAPATI MADHULING (BOM.) 


15810 


In India a.religious institution may be endowed 
by a person of any caste, and yet there can be 
a custom, existing in that institution in favour of 
the opponents of the founder of the institution and 
against the members of the community or family 
to which the founder belonged, and such customs 
are existing in this country and have been judicially 
recognized, [p. 801, col. 2.] 

[Case-law referred to.] 

The question as to what witnesses should be 
believed or what witnesses should be disbelieved is 
entirely a question of appreciation of evidence 
within the jurisdiction of the Court before whom 
the witnesses are examined and by whom they 


are seen, Tp. 809, col. 1.] 

S. O. A. from the decision of the District 
Judge, Karwar, in Appeal No. 49 of 
1928, 


Messrs. M. R. Jayakar, J. &. Gharpure 
and G. V. Mokashi, for the Appellant. 

Mr. G. P. Murdeshwar, for.the Respond- 
enis. 

Rangnekar, J.—There is an ancient 
temple known as the temple of Madhu- 
keshwar situated at Banvasi in the Taluka 
of Sirsi in the District of Kanara. There 
is no authentic record to show where the 
temple was built or the deity therein 
was installed or who were its early devotees, 
nor for the purpose of showing how and 
by whom the temple was endowed. From 
such records as were available to the 
Subordinate Judge, he found ‘that that 
was a Brahmin - settlement, that the 
worship of the God and other religious 
rites and sacrifices were principally per- 
formed by the Brahmins, that the idol 
originally was founded by Brahmins and 
the temple itself was originally built by. 
Brahmins. The temple is admittedly a 
public Hindu temple and at present enjoys 
an annual Government grant of Rs. 4,000 
odd and has also a cash allowance of a 
small sum made by Sonda kings who 
admittedly at some period or other were 
connected with the temple. 

There is no evidence to show how the 
temple was managed during the period 
of the Hindu kings‘or even during the 
earlier part of the British rule. Ib ap- 
pears, however, that the Revenue Com- 
missioner of the province exercised some 
sort of control as regards the manage- 
ment of the temple, as over other religious 
institulions in his division, and this he 
did under theold Regulation XVII of 1827. 
Then came an enactment in 1863, the 
effect of which was to divest the Govern- 


ment of the rights of control and supervi- 


sion over all religious institutions till then 
managed through their Revenue Oommis- 
sioners, and to entrust the management of 
the religious institutions to what are called 
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temple committees appointed under the 
provisions of thatstatute. This Act, which 
as Act XX of 1863, was not originally 
applicable to the Bombay Presidency, but 
by a local enactment, being Bombay 
Act VII of 1865, the Act was extended to this 
district, and it is common ground that the 
affairs of the Banvasi temple are re- 
gulated under these two Acts, and have 
been managed from time to time by 
temple committees appointed under the 
‘provisions of the Acts. Now, these temple 
committees, as the evidence shows, appoint 
what are called Moktesars who actually 
carry on the management of the temple. 

The plaintiffs claim that they are 
Moktesars of this temple along with 
defendants Nos.2 and3. Of these, defend- 
ant No. 3 isa Lingayat and the rest are 
Brahmins, -It is necessary to describe the 
temple in some detail, and there isa plan 
on therecord which is Ex. 25, It appears 
from it that the central portion of ihe 
temple, with which only we are concerned 
in this litigation, consists of two main 
rooms the first of which is called Bimba 
Mandapa and contains the pindi or the 
linga of the God Madhukeshwar on a 
high pedestal. A wall, which according 
to the appellant is a thick wall and 
according tothe respondents just as itis 
shown in the plan, divides this room from 
the adjoining 100m which is technically 
known by the name of Ardha Mandapa. 
Both these rooms stand on various pillars, 
Now, in this second room in one corner 
of it and near the main entrance to jt, 
which is technically known by the name 
of Mahadwara, there is an image of the 
God Madhawa of a life-size, There are 
also images of olher deities in that room. 
Outside the Mahadwara there is a big 
bell. Close to this big temple, there are 
two other temples of God Narasimha and 
God Ganapati, and it is the plaintiffs’ 
case that these also were visited by 
defendant No.1 on the date in question 
and polluted by reason of his entry ina 
part of the temple which was not open to 
him. 

On November 2, 1923, defendant No. 1 
visited the Madhukeshwar temple in the 
afternoon accompanied by his family and 
two other Lingayats. The plaintiffs say 
that in spite of their having prohibited 
him from going into what is called the 
Ardha Mandapa in accordance with the 
custom and practice of the temple, the 
defendant went in, and thereby the plaint 
temple became polluted, necessitating the 
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performance of an expiation ceremony or 
a prayaschitta, for the performance of which 
they had to spend a sum of 
Rs. 320, and that as the defendant, in 
spite of the demands made in that behalf, 
refused to pay that amount, the plaintiffs 
brought the present suit for the recovery 
thereof. The amount of Rs. 325 is the 
subject-matter of prayer No. Ll of the 
plaint. The plaintiffs in prayer No. 9 
claim also interest on the amount, and 
prayer No. 3 runs as follows : 

“The defendant should be made to pay Rs, 50 


‘Toppukenike’ an offering of Rs. 50 by way of 
penalty according to his means for his ill action.” 


Shortly put, therefore, the plaintiffs’ 
case 18 that there is a custom prevailine 
in the temple and known to the devotees 
to the effect that none else except the 
Dashavidha Brahmin has any right to 
enter the Ardha Mandapa which is, as I 
have stated, between the big bell and the 
Bimba Mandapa as also the Sanctums of 
the Ganpati and Narasimha temples; that 
defendant No, 1, who is a Lingarat, had 
no right to enter the sanctuary, which 
according to the plaintiffs, consists not 
only of the room known as the Bimba 
Mandapa but also includes the room 
known as Ardha Mandapa, and that his 
entry polluted the place and the deity. 
A prayeschitta, therefore, became neces. 
sary and it was performed by the plaintiffs: 
they had tospend Rs. 325 on that account, 
and they claim this sum as damages ag 
also another sum of Rs. 50 for what they 
call “Toppukanike.” The suit was filed 
on December 20, 1923. By his written 
statement defendant No, 1- made Various 
answers: (]) that the plaintiffs were not 
duly appointed trustees of Moktesars and 
were not competent to maintain the suit: 
(2) that the temple committee who appoint- 
ed the plaintiffs as Moxtesars, wes itself 
not duly constituted; (3) that the Brabhming 
alone had not the right to worship: (4) 
denied that Lingayats had no right to 
enter the sanctum, and that there was 
any custom prohibiting Lingayatg from 
entering it or that the Dashauvidha Brah- 
mins alone had the exclusive right of 
entry in the sanctum; (5) that the custom 
if any, was illegal and unreasonable ; 6) 
that the Lingayats, and especially the 
priestly class of the community (i.e. 
Jangams) have similar rights to Dashavidha 
Brahmins; (7) that the hall between the 
sanctum, 1. e. Bimba Mandapa, and the 
place where the big bell is hung is not 
the sanctum or garbhagudi as claimed 
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by the plaintiffs, and that the sanctum 


consists of only the inner room, 2. e. 
Bimba Mandapa, where the deity is 
installed; and (8) that bhis entry 


did not defile or desecrate either the place 
or tke deity so that no expiatory ceremony 
became necessary. 

There are other contentions as to how he 
came to visit thetemple. and how far he 
went inside the temple what happened 
actually, and whether he was asked not to 
proceed beyond the point up to which he had 
gone which are purely questions of fact. Some 
of these have been found in favour of the 
defendant andseme against him. It isnot 
necessary to consider the questions involved 
in these contentions as the findings on 
them cannot be challenged in this appeal. 
Tt will thus be seen that the main conten- 
tions which were raised by the defendant 
were asto; (1) the constitution of the 
temple committee (2) the legality or vali- 
dity ofthe appointment of the plaintiffs 
as Moktears (3), tbe maintainability of the 
guit, (4) whether the suit was sanctioned 
by the committee (5) the a'leged custom as 
to the Dsshavidha Brahmins, '6) the vali- 
dity and legality of the alleged custom: (7) 
whether hisentry defiled the place; (8) 
whether as a result thereof it was necessary 
to have it purified or a prayaschiita per- 
formed,and (9) the quantum of damages. 
Originally an issue was sought by the 
defendant which is Jesue No. 3 and which 
is in these terms: ‘What sects or castes are 
included io the definition of Dashavidha 
Brahmins.” This issue was subsequently 
struck off with the consent of the defendant. 
All the contentions of the defendant were 
repelled by the Subordinate Judge and 
his findings were confirmed in appeal. 
The Subordinate Judge held that the room 
known an Ardha Mandapa formed part 
of the sanctum or garbhagudi, that the 
plaintiffs had proved the custom set up by 
them, that itis valid and lawful, that the 
entry of defendant No. 1 had polluted the 
deities in question and consequently a 
prayaschitta ceremony became necessary 
and was performed andthat the expenses 
were legally sanctioned and the plaintiffs 
were entitled to a decree tọ that extent. 
He rejected the claim for damages in 
prayer No. 3 by way of “Toppukanike”. These 
findings were confirmed inappeal by the 
District Judge. Defendant N.1 appeals, 
= Mr, Jayakar on behalf of the appellant 
raised the following points : (1) that de- 
fendant No. l's caste, which was Jangam 
or Veerashaiva Brahmin, was included in 
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the sect of Brahmins known as Dashavi- 
dha Brahmins and that the decisions of the 
lower Courtsthat Lingayats are Shudras 
were incorrect; (2) thatthe plaintiffs were 
not duly appointed a Moktesars of the 
tem ple, and therefore, had no right to main- 
tain the suit (3) that the suit was not sanc- 
tioned by the committee, and that sanction 
was necessary under Act XX of le63 as 
also by the terms ofthe appointment of the 
Moktesars; /4) that the alleged custom was 
not proved (5) that the principal chara ter- 
istics of a valid custom were wanting 
and that the custom was unreasonable and 
(6) that there was no pollution and no 
cause of action... This brings us to the 
principal contention which now survives, 
and ihat is as regards the alleged custom. 
It is well established by authorities that 
before a Court of law can give effect toa 
custom, the Court must be satisfied that 
it is definite ancient uniform and not 
illegal in ileelf nor unreasonable. If I 
may refer to an old decision which has 
been referred to and followed since 1866. 
the position becomes clear. In Perumal 
Sethurayar v. Ramalinga Scthrayar (l), it 
was held as follows (p. 71*): 

“...what the law requires before an al'eged custom 
can receive the recognition of the Court and so acquire 
legal force is satisfactory proof of usage 80 long 
and invariably acted upon in practice as to show 
that it has by common consent been submitted to as 
the established governing rule of the particular 
family, class or district of country, and the course 


of practice upon which the custom rests must not 
be left in doubt but be proved with certainty.” 


To put it shortly, what has long been 
done must be presumed to haye been 
rightly done, The contention raised by 
Mr. Jayakar on this issue which is con- 
tained in Issue No.4 and to some extent 
tn Issue No, 17, is that the evidence falls 
short of proving that the custom existed 
from times immemorial or that there was 
sufficient antiquity about it and, secondly, 
that it was unreasonable. To prove the 
first we allowed Mr. Jayakar to refer to 
such evidence as he liked and this 
he has done thoroughly. The first question 
arises as to how is a custom to be proved, 
Prime facie Ishould have thought that 
whether a custom was proved or nol was, 
like any other question of fact in itself a 
question to be determined upon the evidence 
and a question of fact. Itis true thatthe 
decisions of the Courts have laid down 
that two of the most important modes 
of proof of a custom are instances that 


the custom was enforced or observed 
(1) 3 MH OR 7. 
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and judicial decisions. But cannot a decisions of the an by a ae 

Custom be proved apart ‘from instances position 18 well pu mentary s. 100, 

or apart from judicial decisions? Can Mulla in his com 


‘it bs said that in every case of a custom 
you must bring forward sufficient in- 
stances? For one thing it is clear that 
custom. may be so well recognised that 
no question of a breach of it may ever 


arise, and consequently no instances 
‘would be available. In other circum- 
stances one party may bring forward 


any number of instances which may be 
met by an equal number of Instances on 
the other side. In my opinion ib is open 
toa Court tohold a custom to be prov- 
ed, even if there are no inslances, if 
there is sufficient evidence on which the 
Court can rely and say that that evidence 
Proves that a particular usage has been 
s0 long known and so well known in a 
particular district as to have’ been tacit- 
ly acknowledged as the law governing 
that particular district. It is not neces- 
sary torefer to the various decisions on 
this point, but I am supported in the 
view which Tam taking by a decision 
of their Lordships of the Privy Council 
in Ahmad Khan v. Channi Bibi (2). At 
p. 9383* their Lordships observe as 
follows : 

“As regards the custom in respect of which 
the two Courts in India have differed, their 
Lordships think the Subordinate J udge was in error 
In putting aside the large body of evidence on 
the plaintiff's side merely on the ground that 
Specific instances had not been proved, They 
@re of opinion that the learned Judges of the 
High Oourt are right in holding that a custom 
of the kind alleged in this case may be proved 
by general evidence as to its existence by members 
of the tribe or family who would naturally be 


cognisant of its existence and its exercise with- 
out controversy.” 


Mr. Jayakar says that in cases of 
family customs as to questions’ of adop- 
tion or marriage, this rule may be ap- 
plicable as obviously there cannot be 
any instances, or at the most only rare 
Instances. The answer to that is that 
even if the custom involves the perform- 
ance of a daily act, the custom may be 
so well recognised by the parties that 
nobody except a fanatic would ever 
dream of disobeying it, and there may 
be no instances available. It is un- 
doubtedly true that the decisions are not 
uniform on this point, and if I may say 
so with the greatest respect, there seems 
fo be some diversity of opinion in the 

(2) 52 I-A 379; 91 Ind. Cas. 495; A I R 1925 PO 


267; 6L 502; L R6 AP C190; 30 WN 93: 300 W 
N 506; 50 M L J 687 (P O, 
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-bearing on the question as to 


Givil Procedure Code, in the following terms 
(p. 336) : 


“The Privy Council in Ne 
eT ae Pandara (3), said that epee 
of the existence of an eee a oe 
generally questions of mixed ere oe Sees 
in several cases the question of t DEN eae 
ofa custom has been referred to by ead a eet 
cilasa mere question of fact. Thus wia Siege 
of lineal primogeniture in aa Imparil haie 
pleaded, the Privy Council | Speers al vies 
High Court was right in considering L i a hal c 
as merely question of fact : Mohesh Chunder 


Palaniappa Chetty V. 


case 
nd kak Mie <9). 4 Eee females 
the existence of a custom Prive Council 


i i i the 
f inheritance was said by l 
oI a question of fact: Muhammad Kamil v. 


Imtiaz Fatima (5), A _ step-brother e 
family custom in derogation of the r aa 
by which he was entitled to an shoes fe 
with a brother of the whole bloo eee 
Judicial Oommittee observed that no ou ae 
was forthcoming of any instance Ww Sea 
custom was followed and that t i d bee 
involved was ons of fact only: Anan Ao or 
Durga Singh (5) Again, the existence of aou 
which a tenant was relieved of rent © the Pris 
lowed to lie fallow was siid eae 7 
Council to be one of fact: Raja of eter 
Mangalam (7), A Full Bench of the sar 
High Gourt has explained ua a a 
consistent, for, while the prevalences of a 
i uestion of fact, yet the question wi 
ike pi ete is legally binding 1s a WE, D. 
law: Municipal Board, Benares y. Kanhaiya i » 8). 
The next question is whether t F T 
a question of fact. The principle wW n | 
I have been ‘able to deduce E ki 
decisions is that where the Court belo 


i i ind to the law 
bas applied its mi m 


menis of a valid custom and ERUR 
itself that these requirements are piein 
in a particular custom set up, unless 
theré is anerror of law, the conclusions 
of the Court would be conclusions ate 
question of fact and binding upon this 


, 17P 0 
147; 39 Ind. Cas 722, AIR 19 
$30 Mt 700: 21 OW N729;15 A L J 485; s X L 
W 697; 33 MLJ 1; 19 Bom. LE 667; 22 M I TT 
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Oy no: 343; 29 TA 63: 4Bom. LR 372;60 WN 
459: 8 Sar. 238 (P 0). area 
§ 10210; 4 Ind. Cas, 457; 31 A 557; 
eof il Bom. L R 1210; 4OWN 59; 19ML J 697; 
) O 183 (P 0). 
PETIA DI. 6 Ind. Cas’ 787; 32 A 283; 14 o w 
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Court in second appeal, ‘-“and-'- that is 
exacily what” the Privy Council say in 
Sundaralingasamt Kamaya Naik v, Rama- 


samt Kamaya Naik (9). It is wortby 
of notice that in this case the 
argument was addressed to their 


Lordships by Mr. Mayne, and the argument 
was that no sufficient evidence had been 


adduced to satisfy the requirements of law 


for the purpose of establishing the custom 
which was set up. Dealing with that 
point their Lordships observed as follows 
(p. 918*) : 

“In the argument of this appeal it was attempt- 
-ed- to be shown that in this they were wrong in 
law and what was laid down by their Lordships 
in Ramalakshmi Ammal v. Sivanantha Perumal 
Sethurayar (10) as to the proof which is required 
-of such a custom was referred to. The judgment 
in that caseis noticed by the High Court in its 
. judgment, and their Lordships see no reason to 
-doubt that it has received tbe attention of both 
Courts. Thereis really in this case no pretence for 
saying that there has been any error inlaw; the 
concurrent findings must be held to be conclusive,” 

Then there is one more point to which 
J might refer. The question as to what 
witnesses should be believed or what 
witnesses should be disbelieved 18 en- 
tirely a question of appreciaticn of evi- 
dence within the jurisdiction of the Court 
before whom the witnesses were examined 
and by whom they were eeen, and in this 
case on this point both the Courts have 
held that the evidence led on behalf of 
the plaintiffs was far more trustworthy 
than that led on behalf of the defendant. 
I need refer only to the observations of 
the Subordinate Judge whom I would 
like to compliment on a very fair and 
intelligent judgment which he has written. 
At p. 58 of the record, para. 55, this is 
what he says: 

“On the whole, the plaintiffs’ witnesses seem to 
be trustworthy, for their evidence is supported by 
the documentary and the circumstantial evidence 
in the case, Their testimony establishes the custom 
alleged by the plaintiffs. Defendant No. 1's witnesses 
are men who have not the least regard for the 
truth and are telling deliberate falsehood and con- 
sequently they are not entitled to any belief. Fur- 
ther, their testimony is directly contradicted by tbe 
documentary evidence in the case andit is con- 
tradictory, inconsistent and improbable.” 

This finding was vehemently attacked 
but in theend the Counsel had to admit 
that itis a matter of appreciation of 
evidence, and it was not open to him to 
assail it in second appeal. Thenit is 
clear that in all such questions as to 

(9) 22 M 5:5; 26 I A 55; 7 Sar, 531; 1 Bom. 
L R 830 ¢P 0.) 

ao; 14 MI A 570; I A Sup Vol. 1; 17 W R 502; 
3 Sar 108 (P 0.) 
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‘proof of custom one material tonsideratioi 


for the Coart would be whether the 
witnesses are men who are likely ti 
know the custom in dispute and whi 
have special means of acquring knowledge 
about it and whether they speak of thei: 
own personal knowledge in their lifetime 
and if they do that, itis open,to them ti 
refer to information which they: may have 
received from their elders or ancestor: 
and which may be strictly speaking hearsay 
If these considerations are borne in mind 
and applying these considerations to thi 
present case, We are satisfied that the con 
clusion reached by the ~Judge is correct 
(His Lordship after dealing with the 
oral evidence, proceeded.) The Coun 
se] on behalf of the appadtant referrec 
to the practice prevailing tj :jher temples 
some of which, he stated, werga“uate iI 
the surrounding districts. In my opinion 
this evidence, on the face ofit, would be 
irrelevant, The law on the point is quite 
clear. The question of a custom of: 
particular institution has to be determinec 
on the practice of that institution, anc 
whatever custom may be prevalent in othe: 
similar ‘institutions, that cannot affect the 


‘proof of the practice or custom existing ir 


the former. On this point I may refer bi 
the cases of Sankaralinga Nadan v 
Rajeswara Dorai (11) and. Anandra 
Bhikaji v. Shankar Daji (12), In the 
latter case at p,329* it was observed as 
follows : 

«the rights connected with the religious founda 
tion, in the absence of any code of rules laid dow: 
by the founder or the sovereign power have to b 
sougunsin theaprectice of the  inpstitution, Wha 
n long been done is presumed to have been right]; 

one. P 

Here we have evidence of men baser 
on their own observations and experienc 
as well as from traditions handed down ti 
them by their elders or ancestors, wh 
were qualified and likely to know the 
existence of this custom and who ar 
entitled to credence by reason of thei 
position. As we agree, therefore, with thi 
lower Court as regards the oral evidence 
it is not necessary to refer to the othe 
points made by the Counsel on behalf o 
the appellant. These points are that ther: 
are no rues of the institution proving th 
existence of the custom and there isn 
written record in support cf it, and there 
fore, the custom should not be held to bi 

(11) 31 M 236; 35 1 A 176; 18 M L J 387; 1 


OWN 946; 8 C L J 230; 10 Bom, L R 78 
AMLTIOL (P O. 
(12) 7 B 323. i 
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of sufficient antiquity as required by law. 
(After referring to oral and documentary 
evidence his Lordship held that the custom 
was proved. The judgment then continued.) 
The next question is whether this custom 
is unreasonable. The way in which the 
appellant puts his case is that this insti- 
tution was endowed by Lingayat kings, 
that grants were made by them, that ad- 
mittedly there were Lingayat Moktesars 
since 1841, that some of the officers who 
had ‘to attend to the religious rites used 
to be Lingayats and in particular the 
officer known as “Wader” used to be a 
Lingayat ever since 1802, and that there is 
nothing in the records of the institution to 
show that there was sucha custom. As I 
have remarked at the outset, the evidence 
as to the origin of the temple or its en- 
dowments is not very satisfactory or au- 
thentic, but whether the temple was endow- 
ed by “A” or “B”, or whether it was 
Brahmanical in its crigin or not, seems to 
me to be a question of fact, and the find- 
ing of the Judge cannot be challenged in 
second appeal. 


But apart from that, I think the 
authorities on which the plaintiffs relied do 
support their case that in its inception the 
temple was endowed by the Brahmins, and 
that is clear from the Gazetteer of Kanara 
in English. It appears that the kings who 
were connected with the temple were first 
the Chalukyas, After them came the 
Kadamba kings and then the Vijayanagar 
kings, and these last had made a grant 
to the temple. Then came the Sonda 
family and originally they were Brahmins, 
Then a descendant of these Sondas became 
a Lingayat by conversion. As against 
that, the appellant relies on the Kanarese 
Gazetteer for the Karnatic Districts. There 
is some dispute as to whether this is a 
translation of ihe English Gazetteer or 
whether it is an independent book published 
under the authority of Government. As 
appears from these two books, both seem 
to have been published under the autho- 
rity of Government. But even this book 
does not support the appellant’s case be- 
cause the only passage on which reliance 
is placed shows that the temple was sup- 
ported, as the passage runs, by Lingayat 
kings of this dynasty who ruled till 1762 
at Swari, This does not conclusively show 
that the first two kings who succeeded 
the Vijayanagar kings were Lingayats, 
and we see no reason to reject the autho- 
rity of the English Gazetteer on this point. 
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But apart from that it seems tome as 2 


‘matter of principle, and as a matter of 


common knowledge, that in this country 
a religious institution may be endowed 
by a person of any caste, and yet there 
can be a custom, similar to this existing 
in that institution in favour of the op- 
ponents of the founder of the institution 
and against the members of the com- 
munity or family to which the founder 
belonged, and it is well known that such 
customs are existing in this country and 
have been judicially recognized from time 
to time, and we need refer only to the 
cases of Anandrao Bhikaji Phadke v. 
Shanker Daji (12). and Venkatachalapati 
y. Subbarayadu (13), which seems to us to 
refer to a custom very similar tothe one in 
this case, and Sankaralinga Nadan v. 
Rajeswara Dorai (11), to which I have 
already referred. Whatever the opinions of 
modern society may be, and howsoever 
obnoxious the custom may appear to civi- 
lised eople at the present day, it seems 
to us that it is difficult to hold that this 
custom was unreasonable. Apart from that 
there is force in the contention on behalf 
of the respondents that the Lingayats have 
got their own temples exclusively for the 
benefit of their community as well as the 

Mahajans. It is true that this claim to 
exclusive enjoyment is denied by the 
defendant, but this seems to be the plaint- 
iffs’ case, and their witnesses support it. 
Then again there is nothing unreasonable 
or obnoxious in itself in this custom having 
regard to the tenets of the Lingayat com- 
munity, tenets, which are entitled to very 
high respect. 

Then another circumstance bearing on 
the question may be noted. Although the 
defendant's witnesses pretended ignorance 
as to the existence of the image of Ma- 
dhawa, which I have mentioned, in the 
Ardha Mandapa, the Courts below have 
held, and it cannot now be denied, that 
there is this image there, and it is well 
known that this particular deity is hated 
by the Lingayats. Itis also proved that 
Japa, Tapa, Yajna are performed in the 
Ardha Mandapa. Itis true, as Mr. Jayakar 
says, that there is a separate place for it 
outside the Ardha Mandapa, but the evi- 
dence on the record shows, and that is not 
disputed, that in this room, which contains 
the image of Madhawa, all these ceremonieg 
are performed—ceremonies in which the 
Lingayats do not believe. Therefore, it 
seems to me that the origin of the custom 

(13) 13 M 293. 
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is clearly intelligible, and the place which 
is the home of a deity, who is an anathema 
to the Lingayats, would not be open to 
them for their attendance. We, therefore, 
reject the contention, and as these are the 
only two objections to the validity of the 
custom and the proof of it, we need not 
pursue the other points. Uponthe whole, 
therefore, we have reached the conclusion 
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Judgment.—Thisis an appeal from a 
decision, dated August 28, 1933, of the 
learned District Judge of Gonda by which 
he dismisssd an appeal from a decision, 
dated March 31, 1933, of an Assistant 
Collector of the first class of the Bahraich 
District. 

The suit was by three plaintifis, Chau- 


that the view taken by the lower Courts is 
correct and to that extent the appeal must 
fail. The only remaining question, there- 
fore, is what are the damages to which 
the plaintiffs are entilled. As there was 
no evidence before the Court to prove any 
special damages and as the -parties have 
entered into the agreement that there 
should be no finding on the question of 
pollution, I think that the plaintiffs should 
be allowed damages to the extent of Rs. 10. 
As to costs I do not see why the ordinary 
rule should not be followed in this case. 
Therefore, there will be a decree for the 
plaintifis for the sum of Rs. 10, with costs 
throughout, and the decree of the lower 
Court will be varied to that extent. The 
agreement which is signed by Counsel on 
both sides and to which I have referred 
should be filed in the record. 
Divatia, J.—I concur. 


D. Decree varied, 





OUDH CHIEF COURT 
Second Rent Appeal No. 74 of 1933 
September 12, 1935 
SMITH, J. 
Chowdhury ABDUL RAHMAN KHAN 
AND OTHERS— PLAINTIFFS— APPELLANTS 


VETSUS 
Lala LACHHMI NARAIN AND OTHERS— 


DEFENDANTS— RESPONDENTS 

kaiki eee Manel Partition whether 
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is perfect partition of mahal into 
co-sharers cannot be cancelled by a mere - 
ment between the parties, and in any case hese 
some of the co-sharers are no parties to that 
agreement, so that on any view their Separate patti 
cannot be regarded as having ceased to exist aa a 
consequence of the agreement. 

[ Case-law referred to.] 

The eəntriesin the Revenue Records c 

| ann 

regarded as anything more than prima pa RAE 
of the matters to which they relate. Bisheshar vy 
Shadi Lal (5), relied on. 7 ` 
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S. R. A. against the order of t istri 
Judge of Gonda, dated August w ee 
Mr. Zahur Ahmad, for the Appellants, 

Messrs. R. B. Lal, Saraj Sahai and Marli 
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dhurt Abdul Rahman, Musammat Mahbub- 
un-nissa and Thakur Mohammad Ali, under 
s. 108, cl. (15) of the Oudh Rent Act fo 
arrears of profits. One Lala Lachihmi 
Narain was sued in the capacity of lambar- 
dar and some oiher co-sharers were alsc 
made defendants on the ground that they 
had made certain collections. The maha 
in question is Mahal Moharna of the towr 
of Bahraich. ‘lhe plaintiff's case is thal 
Mahal Moharna is now a single mahal and 
that they are co-sharers in it. The defend: 
ant, however, took up the position that there 
was a perfect partition of the mahal many 
years ago into four portions, and that the 
respective co-sharers were in separate¢ 
possession of their respective portions. The 
learned Assistant .Collector framed : 
number of issues, the first two of which were 
as follows: 


“1. Was Mahal Moharna partitioned into fou 
pattis in 1886, and if so, was the partition given effec 
9 


2. Are the co-sharers of the different pattis. i 
possession of their pattis separately and do the 
manage them separately ?" 


He answered both these issues in th 
affirmative and found it unnecessary in th 
circumstances to decide the remaining 
issues. In the result he dismissed th 
plaintiffs’ suit, with costs. The plaintiff 
appealed, but the learned District Judg 
dismissed their appeal and they have nov 
instituted ihis second appeal in this Cour 
under the provisions of s, 119 (B) of th 
Oudh Rent Act. 

There can be no doubt that a partitio: 
of the mahal into four portions did, in fact 
take place in 1885. The. paper Ex. B- 
is a copy of the order coniirming th 
partition,—the order is dated June 11, 188€ 
Exhibit A-20 is the partition map an 
Ex. A-18 is a copy of the completion report 
—this report is dated June 15, 1885. Th 
paper, Ex. F-4, is a copy of the report as t 
possession being given,—the date of thi 
report is July 1, 1885. 


Despite the fact that a partition clear] 
took place in 1885, entries inthe Revenu 
Records seem not to have been made on th 
basis of it, and in 1897 we find an applica 
tion being made to an Assistant Commis 
sioner of the Bahraich District asking tha 
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the papers be corrected so as to embody the 
results of the partition (vide the paper 
Ex. A-25, dated October 12, 1897). The 
papers were corrected accordingly, vide the 
copy of a reports (Ex. A-23, dated January 
20, 1898) and the remarks column of the 
paper Ex. A-3, which is a copy of a khewat. 
This khewat does not itself show to what 
year it relates. 

The next thing that happened was that 
on December 22, 1898, an agreement was 
arrived at by a number of the co-sharers, 
(vide the paper Ex. E-1), the ostensible 
effect of which was to cancel the partition 
that had previously been effected. The 
learned District Judge refers to this as an 
unregistered agreement, and this descrip- 
tion appears to be correct. The agreement 
seems to have been presented before a 
Sub-Registrar for registration, but to have 
been returned by him on account of some 
defect and in the end.it seems not to have 
been registered. The learned District 
Judge correctly points out that the co- 
sharers of “patti” Bala Prasad, that is to 
say, the patti of the present plaintiffs, were 
no parties to that agreement, and in those 
circumstances itis impossible to see that 
the co-sharers of that “patti” were affected 
by it. Even as regards the parties to that 
agreement, it does not appear that any 
orders were obtained from any Revenue 
Court for -effect being given to the agree- 
ment. The case of the plaintiffs-appellants 
is, however, that the partition was, in effect, 
superseded, and that the Revenue Records 
for many years past treat Mahal Moharna 
as an undivided Mahal. Reference was 
made toa number of papers (Hs. 8 to 39), 
which are copies of extracts from the 
khasra for 1303 Fasli, and also to the 
paper, Ex. 4, whichis a copy of the khewat 
for 1337 Fasli. The current entries in the 
Revenue Records, it is contended, ought to 
have been given effect to by the Courts 
below. Reference was made to a decision 
by asingle Judge of the Allahabad High 
Court reported in Muhammad Ishaq V. Jafri 
Begam, 13 Rev. Decisions (1929), p. 263 
(1). Lastly on behalf of the appellants 
reference was made toa copy of a plaint, 
(Ex. 5), in a suit instituted on February 29, 
March |, 1932, in the Court of the Munsif 
of Bahraich by one Ali Madad against 
Lala Lachhmi Narain, one of the defend- 
ants in the present suit, and three others 
In that plaint it was represented that Lala 
Lachhmi Narain was the lambardar on 

(1) 13 Rev. Dec. 263; 116 Ind. Oas. 742; A 1 R 1929 
All, 155. 


ABDUL RAHMAN KHAN v. LAOHHMI NARAIN (OUDE) 


803 


behalf of all the co-sharers in Mahal 
Moharna. This allegation, (vide his written 
statement, Ex. 6), was admitted by Lachhmi 
Narain. The contention on the other side, 
(Lala Lachhmi Narain was the only res- 
pondent represented before me), was that 
the partition of 1885 is still in force, and 
that it was not, and it could not be, 
annulled by any agreement between the 
co-sharers of any of them. Reference was 
made to a decision by a Bench of this 
Court reported in Ajodhia Prasad v. Lakh- 
pat, 50. W. N. p. 1101 (2). No proceed- 
ings, it is contended, ever took place under 
s. 139 of the Land Revenue Act. As 
regards the admission of Lala Lachhmi 
Narain contained in his written statement 
above referred to, it is urged that he can 
withdraw it,—on this point reference was 
made to a ruling of their Lordships of the 
Privy Council reported in Mohammad Imam 
Alt Khan v. Husain Khan, 26 Qal. p. 81, 
at p. 100 (3), and Oddey Konwar v. Ladoo, 
15 W. R,, (P. 0.), p. 16 at p. 18 (4). On 
the question of the position of the lambar- 
dar, as distinguished from the other 
defendants, reference was made to a Bench 
decision of the Allahabad High Court 
reported in Khan Ali Khan v, Masihuzzaman 
Khan, 16 Rev. Dec. 22 (5). 

It remains to mention thatthe patwari, 
who was examined on behalf of the plaint- 
iffs, said that he has been for 35 years 
in the circle in which Mahal Moharna lie, 
Lala Lachhmi Narain, he said, is the 
lambardar, According to tae patwari, there 
are no “pattis” in Mahal Moharna. On 
the other side one Jangli Narain, who is 
one of the co-sharers, says that the mahal 
was partitioned over 40 years ago,—he 
says that his own share falls in “patti” 
No, 2, and that all the co-sharers collect the 
rents of their “pattis’ separately. Chau- 
dhurt Abdul Rahman, according to him, 
manages the “pattis’ in which he, (Chau- 
dhuri Abdul Rahman) is a co-sharer. 

The case is somewhat peculiar. There 
seems to be no doubt at all that a partition 
did take place in 1885. It was not in fact, 
contended on behalf of the appellants that 
no partition ever took place, their case 
being that it was subsequently cancelled 
or superseded by means of the agreement 


(2)50 W N LOL; 114 Ind. Oas. 762; 12 R D 752; 
A I R 1929 Oudh 72. 
(3) 260 Slat p. 100; 25 IA 161;2 O WN 737; 


7 Sar 432 (PO). 

ad) 15 wR t atp 18; 13 M I A 585; 6 B LR 283; 
2 Suther 388; 2 Sar 628 (P O). : 

(5) 16 Rev. Dec. 22; 134£Ind, Oas. 455; A I R193] 
All 152, Ind. Rul, (1931) All 839; 1931) AL J 1068, 
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of 1898 that has been referred to. It is 
curious that 12 years appear to have 
elapsed before any attempt was made by 
the parties concerned to get the results of 
the partition embodied in the Revenue 
Records, and it is also curious that although 
entries in accordance with the results of the 
partition were in the end made in the papers, 
the papers for many years past seem to have 
treated Mahal Moharna as an undivided 
mahal. I do not see, however, that the 
partition of Jro can be considered ever to 
have been cancelled or superseded. It 
could not be cancelled by a mere agree- 
ment between the parties, and in any case, 
as has been pointed out already, the co- 
sharers in the plaintiffs’ “patti” were no 
parties to that agreement, as that on any 
view their separate “patti” cannot be 
regarded as having ceased to exist as a 
consequence of the agreement. The pre- 
sent entries in the Revenue Kecords cannot 
be regarded as anything more than prima 
facie proof of the matters to which they 
relate,-on that point I may refer to a 
ruling of this Court reported in Bisheshar v. 
Shadi Lal, A, I. R. 1926 (Oudh), p. 204 (6). 
In the present case the correctness of those 
entries is rebutted by the fact of the 
partition of 1885, and the entries made in 
the Revenue Records in pursuance of it, as 
evidenced by the papers Exs. A-25 and A-23. 
In these circumstances I think that the main 
contention raised on behalf of the appel- 
lants, that the partition has long since 
ceased to be operative, cannot be sustained. 
The learned District Judge points out that 
it has not been shown that any of the de- 
fendants collected rent from the tenants 
of the plaintiffs’ “patti.” In all the circum- 
stances I think that the view taken by the 
Courts below was correct. 

I must mention that some suggestion was 
made in arguments before me that there 
was some “shamilat”’ land in addition to the 
partitioned land. This point does not 
appear to have been taken before the 
Courts below, and is not specitically taken 
in the grounds of this appeal, and I cannot, 
therefore, consider this point now. 

I see no reason to interfere with the deci- 
sion of the Courts below, and I accordingly 
dismiss this appeal, with costs in favour 
of the answering respondent, Lala Lachhmi 
Narain. 


D, Appeal dismissed. 
(6) AI R 1928 Oudh 254; 91 Ind, Cas, 984. 


MAUNG Po KYUN v. MASHWE (RANG) 


158 10 


RANGOON HIGH COURT 
__ Full Bench 
Civil Reference No. 9 of 1935 
July 18, 1935 
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VETSUS 
MA 8H W E—REsPponDant 

Provincial Small Cause Courts Act (1X of 1687), 
s. 15, Sch II, Art. 8—Suit for rent of agricultural 
land—Whether cognizable by Small Cause Court— 
Appeal, whether lies—Civil Procedure Code(Act Y 
of 1908), s. 102—“ Any suit of the nature cognizable 
by Courts of Smali Causes," meaning of. 

A suit to recoverthe rent of agricultural land ie 
not a suit ofthe nature cognizable by Courts ol 
Small Causes and a second appeal lies even if the 
amount is less than Rs. 500. Ma Pan v. Maung Ne 
U (ll), overruled, Sundaram Ayyar v. Sennia 
Naickan (1) and Ramkrishna Yeshwant v. Presideni 
of the Vengurla Municipality (10), dissented from 
Ramchandra Raghunath v, Abaji (2), Uma Churs 
Mandal v Bijari Bewah (3), Sahadora Mudalt v 
Nabin Chand (4), Narendra Bahadur Pal v. Bafati 
(5), Sadanand Tewari v. Deb Nath 6), Sein Thaung 
v. Shwe Kun (7) and Vedachala Mudaliv. Rama: 
sami Raja (t), relied on. 

The words“ any suit of the nature cognizable 
by Courts of Small Causes” in s, 102 of the Oivi 
Procedure Code, indicate and mean any suit in 
which the claim is cognizable by Courts of Smal. 
Oauses as such. 

Mr. Chan Htoon, for the Appellant. 

Mr. C. K. Tambi, for the Respondent. 

Page, C. J—The question propounded 
19 

“Whether in a suit for rent of agricultural lanc 
of an amount lesa than Rs. 500 a second appeal 
will lie under s. 100, Oivil Procedure Code, and s. 11 
Burma Courts Act.” a 

But for the fact ihat an opinion upon 
this question different from that which 
commends itself to us has been expressec 
by the majority of a Full Bench of the 
Madras High Court in Sundaram Ayya 
v. Sennia Naicken (1). I should have 
thought that the answer to the question 1s 
plain and free from difficulty. It is un 
necessary to considers. 11, Burma Courts 
Act, because for the purpose in hand it 
is not ad rem, the claim in the present 
case being “unclassed” and lesa thar 
Ks, 500 and not within s. 13 (1), Burma 
Laws Act. The material provisions are 
ss, 100 and 102, Oivil Procedure Code 
1908, and e. 15 and Art, 8, Sch. IT, Provincia] 
Small Cause Courts Act (IX of 1887) 
These provisions run as follows : 

“Section 100; Save where otherwise expressly provid 
ed in the body of this Code or by any other law fo. 
the time being in force, an appeal shall lie to th 
High Court from every decree passed in appeal by 
any Court subordinate to a High Court, on any o: 
the following grounds. ae 

“Section 102; No second appeal shall lie in an 
suit of the nature cognizable by Oourts of Smal 


1) 23 M 547,10 M LJ 329 (F B}. 
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Oauses, when the amount or valueof the subject- 
matter of the original suit does not exceed five 
hundred rupees. 

“Section 15; (1) A Gourt of Small Causes shall 
not take cognizance of the suits specified in the 
second schedule es suits excepted from the cogni- 
zances of a Qourt of Small Causes, (2) Subject 
to the exceptions specified in that schedule and 
to the provisions of any enactment for the time 
being in foree, all suits of a-civil nature of which 
the value does not exceed five hundred rupees 
shall be cognizable by a Court of Small Causes. 
(3) Subject as aforesaid, the Local Government may, 
by order in writing, direct that all suits of acivil 
nature of which the value does not exceed one 
thousand rupees shall be cognizable by a Court of 
Small Causes mentioned in tke order. 

‘Second Schedule; Suits excepted from the cog- 
nizance ofa Court of Small Causes. 

“Article 8; A suit forthe recovery of rent other 
than house-rent, unless the Judge of the Court of 
Small Causes bas been expressly invested by ths 
Local Government with authority to exercise juris- 
diction with respect thereto.” 


The answer to the question referred 
depends upon the meaning of the words 
“any suit of the nature cognizable by 
Oourts of Small Causes in s. 102 of the 
Code. Those words indicate and mean any 
suit in which the claim is cognizable by 
Oourts of Small Causes as such. It appecrs 
to me that the obvious intention of the 
Legislature was to refer to suits cogni- 
Zable by Oourts of Small Causes generally, 
and it is necessary, therefore, to ascertain 
from s. 10, and Sch. II, Provincial Small 
Causes Courts Act, what are the claims 
that are cognizable by Courts of Small 
Causes as such. Now, it is to be observed 
that s.15, commences by prohibiting Courts 
of Small Causes from taking cognizance 
of suits specified in Sch. II and by Art. 8, 
“a suit for the recovery of rent other than 
house-rent” is expressly excepted from the 
cognizance of Courts of Small Oauses as 
such. It follows, therefore, that a suit to 
recover the rent of agricultural land is not 
a Buit of the nature cognizable by Vourts 
of Small Causes. In the course of the 
argument I asked the learned Advocate 
‘orthe respondent if under the Provincial 
small Cause Courts Act a Court of Small 
Jauses as such is invested with jurisdic- 
jon to take cognizance of a suit to re- 
sover the rent of agricultural land, and the 
warned Advocate inevitably answered that 
ao such jurisdiction under the Provincial 
jmali Cause Courts Act wasconferred upon 
Jourts of Small Causes. In my opinion, 
n such circumstances the answer to the 
question propounded must necessarily be 
athe affirmative. 

It is, of course, provided under Art. 8, 
tat a Judge of aOCourt of Small Oauses 
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may be expressly granted by the Local 
Government jurisdiction to try suits for 
the recovery of rent other than house-rent: 
but in such an event the Court does 
not possess that jurisdiction because it is 
a Court of Small Causes, but because by 
notification the Local Government has 
invested il with special jurisdiction in that 
behalf, The view that we take of this 
matter is in consonance with that expressed 
by the Bombay High Court in Ramchandra 
Raghunath v. Abaji (2), by the Oalcutta 
High Court in Uma Churn Mandal v. 
Bijari Bewah (3) and Sahadora Mudali v. 
Nabin Chand (4), by the Allahabad High 
Court in Narendra Bahadur Pal v. Bafati 
(5), by the Patna High Court in Sadanand 
Tewari v, Deb Nath (6), by the Chief Court 
of Lower Burma in Sein Thaungv. Shwe 
Kun (7), and by the Madras High Oourt in 
Vedachala Mudali v. Ramasami Raja (8). In 
Sundaram Ayyerv. Sennia Naickan (1), how 
ever, the majority of the Full Bench of the 
Madras High Court (Subrahmania Ayyar, 
J. dissenting), held upon the construction 
of s. 15, and Art. 8, Sch. IJ, Provincial 
Small Cause Courts Act, that a suit forthe 
recovery of rent other than houae-rent of an 
amount less than Rs. 500 was “a suit of the 
the nature cognizable by Courts of 
Small Causes. The foundation of 
judgment of the majority of the Judges 
in that case appears to have been the 
importance that was attached to the word 
‘nature’ ins. 102 of the Code and 6. 32, 
Provincial Small Cause Courts Act. Sir 
Arnold White, who delivered the leading 
judgment, observed : 

“The words ‘any suit of the nature cognizable’ as 
used in s. 586 of the Code may be paraphrased thus ; 
Any suit relating to a subject-matter aver which a 
Oourt of Small Oauses would have jurisdiction if the 
claim were within the pecuniary limits of its jurisdic- 
tion.” 

With that statement I respectfully agree. 
The learned Ohief Justice, however, fur- 
ther held that under s. 15, Provincial 
Small Cause Courts Act, the scheme of the 
Legislature was to make cognizable by the 
Small Cause Courts all suits of whatever 
nature subject to the exceptions specified 
in Sch. II: and inasmuch as a suit for 
rent wasa sult based ona contract, and 


2)6BHORI?. 

(3) 15 O 174. 

(4) 42 O 638; 27 Ind, Oas, 258; A I 1915 Cal. 
309; 20 O L J 494; 19 O W N 1030. 

(5) 45 A7; 68 Ind. Oas, 985; A I R1923 All, 50: 20 
AL J171; 4U P LR (A) 208. 

6) (1922) Pat. 154; A Í R 1922 Pat. 184. 

7) 3 LB R47. 

(8) 22 M 229. 
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as suits for house-rent were suits of which 
a Court of Small Causes as such could 
take cognizance, and as a suit for the 
recovery of rent other than house-rent could 
be heard and determined in a Court of 
Small Causes if, as in Madras, such 
Court was expressly invested with juris- 
diction in that behalf by the Local Govern- 
ment, 1t followed that suits for the recovery 
of rent whether in respect of agricultural 
land or of houses were suits of the nature 
cognizable by Courts of Small Causes. 
His Lordship added : 

“The view that the effect of the notification is 
to render suits for rent suits ‘of the nature cog- 
nizable in Courts of Small Causes’ does not, in my 
judgment, involve the proposition that, as soon as 
Government by notification empowers any Judge to 
try rent suita on the small cause side, all such 
suits throughout the Presidency cease to be suite 
excepted from the cognizance of Courts of Small 
Canses and become suits of the nature cognizable 
in such Courts. It does involve the proposition 
that all suits for rent become ‘of the nature cog- 
nizable’ ; but whether a given suit for rent ceases to 
be a suit excepted from the cognizance of a Court 
of Small Causes must depend, first, upon the ques- 
tion whether the tribunal before which the suit is 
instituted is included in the notification and, second- 
ly, upon the question whether the amount of the 
claim is within the pecuniary limit of the jurisdiction 
of that tribunal.” 


I confess that I cannot construe the 
material provisions of the relevant statutes 
in that sense. The effect of adopting the 
view taken by the majority of the Full 
Bench of the Madras High Court in Sunda- 
ram Ayyar v.Sennia Naickan (1) would be 
torender Art. 8 for the purpose in hand 
nugatory. Indeed the learned Advocate 
for the respondent contended that a noti- 
fication by the Local Government invest- 
ing any particular Court or Courts of 
Small Causes with jurisdiction under Art. 8 
was immaterial for the purpose of ascertain- 
ing whether a suit for rent of agricultural 
land was a suit of “the nature cognizable’ 
by Courts of Small Causes, although it 
might be material for the purpose of find- 
ing out whether the suit was in fact 
cognizable by such Courts. Notwithstand- 
ing that s,15 (1) commences with an ex- 
clusion of jurisdiction in respect of suits 
such as the one under consideration, and 
that Art.8 expressly provides ‘that a suit 
for the recovery of rent other than house 
rent shall not be within the cognizance cf a 
Court of Small Causes the learned Judges 
of the Madras High Court, asI understand 
their judgment, laid down that under s. 15 
the legislature had determined that such 
suits should be triable by a Court of Small 
Causes and that such a determination con- 
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noted that such suits were suits of a natur 
cognizable by Couris of Small Causes. T 
my mind to advance such a contention le 
with all respect, to fly in the teeth of th 
very words which the legislature has use 
in 8.15; and so far from the legislature 
when enacting the Provincial Small Caus 
Courts Act, determining that suits for th 
recovery of rent other than house rent shoul 
be triable by Courts of Small Causes 1 
provided in exprees terms that such sult 
should not be within the cognizance oO 
Courts of Small Causes as such. 

For these reasons with great respect t 
the learned Judges who decided Sundarar 
Ayyar v.Sennia Naickan (1), the vier 
which they took, cannot be sustained havin; 
regard to the language in which th 
material provisions of the relevant statute 
are couched. In Varadaraja Sooru Harish 
chandra Deo v. Kanda Barikivadu (9, 
Sadasiva Ayyar, J., observed ; l 

“Clause (2), 8.15, is the important clause in ths 
section, and, in my opinion, it shows that wher 
any of the exceptions specified in the schedule to th 
Act or any provisions of any other enactment for th 
time being in force excluded the subject-matter c 
a suit from the cognizance of a Court of Sma. 
Causes, then a suit relating to that subject-matte 
is not one of a nature cognizable by the Smal 
Cause Court within the meaning of s. 102, Oivi 
Procedure Code. Now if we turn to Sch. IH, Sma. 
Cause Courts Act, cls, 8 and 44 of that schedul 
clearly exclude a suit of which the subject-matte 
is rent due to a landlord under the Estates Lan 


Act by his tenant from the category of suits o 
the nature cognizable by the Small Cause Courts, 


The observations of the learned Chie 
Justice and of the majority of the othe 
Judges of the Full Bench in Sundarar 
Ayyar v. Sennia Naickan (1), in my opinio: 
support the above interpretation of s. 102 
Civil Procedure Code. If that were s 
cadit quoestio; but I cannot persuade mysel 
that such a conclusion, with which I shoul 
respectfully agree, was arrived at by th 
majority of the Full Bench in Sundaran 
Ayyar v. Sennia Naickan (1). The decisio: 
in Sundaram Ayyar v. Sennia Naickan (1, 
was followed by a Bench of the Bomba: 
High Court in Ramkrishna Yeshwant y 
President of the Vengurla Municipality (10 
although in that case neither kamchandri 
Raghnnath v. Abaji (2), nor Uma Chur 
Mandal v. Bijari Bewah (3) ncr Sahador 
Mudali v. Nabin Chand (4), appear to hav 
been cited: and Heaton, J., in concur 
ring with the view expressed by Scott, C.J. 


9) 44 M 697, 63 Ind. Oas. 8;A IR 1922 Mad 
119: 40 M L J 468;29 MU T 368: (1921)MW 1 


565; 15 L W 150. 
(10) 41 B 367: 38Ind. Oas. 881; AI R1916 Bon 
L 


108; 19 Bom, L R 83 


1935 
observed : 

“I think that the intention of the legislature is 
given effect to by the decision proposed, though I 
am not unmindful of the force of some of the 
arguments used ty Subramania Ayyar, J., in the 
Madras Full Bench case reported in Sundaram Ayyar 
v. Sennia Naickan (1)." 


In Ma Pan v, Maung Ne U (11), Heald 
and Rutledge, JJ., with some hesitation 
followed Sundaram Ayyar v. Sennia Naic- 
kan (1), but in that case the material 
authorities to which I have referred with 
the exception of Sahadora Mudali v. Nabin- 
chand (4), were not cited and no reference 
was made to the decision of Thikkell 
White, O. J. and Fox, J., in Sein Thaung 
v. Shwe Kun (7). For the reasons that [ 
have given, the law was not correctly laid 
down in Ma Pan v. Maung Ne U (11), and 
in 80 far as the judgment in that case is not 
in consonance with our decision in the 
present case that case must be treated as 
overruled. I am of opinion, therefore, that a 
second appeal does lie under s. 100, Civil 
Procedure Code, and I would answer the 
reference in that sense. The costs five 
gold mohurs will abide the resulé of the 
second appeal. 

Mya Bu, J.—I agree. 

Sen, J.—I agree. 

D. Question answered. 


T 3 R 390; 91 Ind. Oas, 639; A IR 1926 Rang. 


OUDH CHIEF ` COURT 
Execution of Decree Appeal No. 32 of 1934 
September 9, 1935 
Kine, O. J. AND SMITH, J. 
ALLAHABAD BANK, Lrp., LUCKNOW 
-- Å PPELLANT 
VETSUS 


SUNDER LAL KHATTRI AND ANOTHER 


— RESPONDENTS 

Executton—Attachment of house of judgment- 
debtor—Judgment-debtor applying for insolvency— 
Execution proceeding stayed pending insolvency 
proceedings —Case consigned to records — Order that 
“property will remain intact"— After the results o 
insolvency proceedings decree-holder to execute it 
according to law—Judgment-debtor adjudicated 
insolvent— Execution application after annulment— 
Held, that attachment did not absolutely cease but 
was dormant and the application was in continuation 
of the first application 

A Bank obtained a money decree against S and his 
son on January 31, 1924. In execution of the decree a 
house belonging to judgment-debtor was attached, 
The judgment-debtors, however, applied to be 
adjudicated insolvent, and the execution proceedings 
were stayed pending the decision of the insolvency 
petition. Orders on this point were received by the 
Executing Court on July 14, 1930, before the 
attached house had been sold. On December 23, 
1930, the following order was passed: “the proceedings 
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of this case have been stayed by order ofthe District 
Judge till the disposal of the Insolvency application 
pending in that Court, It appears useless to let the 
case remain pending as after the resultof the 
Insolvency proceedings the decree-bholder, if necessary, 
can execute it fromthejlast stage. Order: The case is, 
for the reasons given above, consigned to records. The 
property will remain intact. After the result of the 
Insolvency petition before the District Judge, the 
decree-holder can execute ib according to law.” The 
judgment-debtors were adjudicated insolvent on 
April 16, 1931. On April 20, 1933, the adjudication 
was annulled as discharge had not been applied for 
within the time allowed, andon May 20, 1933, the 
Receiver was directed to make over the property to the 
insolvente. The Bank on August l7, 1933, 
ostensibly in continuation of their former execution 
application, asked the Court to proceed with the sale 


of the house that had been attached in 1929. An 
objection was made by twominors, named A, 
and L. on the ground thatthe judgment- 


debtors had transferred the house to them by a 
registered deed of gifton June 29, 1933. It was 
contended for the Bank that tha attachment made in 
1930 was still subsisting when the alleged deed of 
gift was executed, and that the gift was therefore 
invalid; 

Held, that the attachment did not absolutely cease 
to subsist during the pendency of the insolvency 
proceedings, but was merely dormant, and there was 
no bar to the application for August 17, 1933, 
being regarded as being in continuation of the former 
execution application, the obstacle to the continuance 
of the previous execution proceedings having been 
removed by the order of April 20, 1933, annulling 
the adjudication of the insolvents. Chhattar Singh v. 


Kamal Singh (7), applied. 


Ex. of D. A. against the order of the 
Subordinate Judge, Hardoi, dated Jan- 
vary 27, 1934. 

Mr. Bhagwati Nath Srivastava, for the 
Appellant. 


Mr. K. N. Tandon, for the date: Grace 

Judement.—This is an appeal from an 
order, P dated January 27, 1934, of the 
learned Subordinate Judge of Hardoi. 


The facts are carefully set out in the order 
of the learned Subordinate Judge. Briefly 
to recapitulate them, they are as follows. 
The Aliahabad Bank obtained a money- 
decree against one Sunder Lal and his son 
Shama Charan on the January 31, 1924, 
from the Court of the Additional Sub- 
ordinate Judge of Lucknow, The decree 
was transferred for execution In 1929 to 
Hardoi, and a house belonging to the judg- 
ment-debtors was attached there. The 
judgment-debtors, however, applied to be 
adjudicated insolvent, and the execution 
proceedings were stayed by the District 
Judge of Hardoi, pending the decision of 
the insolvency petition. Orders on- this 
point were received by the Subordinate 
Judge on July 14, 1930, before the attach- 
ed house had been sold. On December 
23, 1930, the Subordinate Judge of that 
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time passed the following order: i 

“The proceedings of this case have been stayed 
by order of the District Judge till the disposal of 
the insolvency application pending in that Court. 
It appears useless to let the case remain pending 
as after the result of the insolvency proceedings the 
decree-holder, if necessary, can execute it from the 
last stage. 

Order —The caseis for the reasons given above con- 
signed to records. The property will remain intact, 
After the result of the insolvency petition before 
the District Judge, the decree-holder can execute it 
according to Jaw." 

The judgment-debtors were adjudicated 
insolvent on April 16, 1931. Two years 
was fixed as the period within which dis- 
charge was to be applied for and a Reciever 
was appointed. .On April 20, 1935, the 
adjudication was annulled as discharge had 
not been applied for within the time 
allowed, and on May 20, 1933, the Receiver 
was directed to make over the property 
to the insolvents. The Bank on August 17, 
1933, ostensibly in continuation of their 
former execution application, asked the 
Court to proceed with the sale of the house 
that had been attached in 1929. An ob- 
jection was made by two minors, named 
Amar Nath and Lalta Prasad, on the 
ground that the judgment-debtors had 
transferred the house to them by a regis- 
tered deed of gift on the June 29, 1973, It 
was contended for the Bank that the attach- 
ment made in 1930 was still subsisting 
when the alleged deed of gift was executed, 
and that the gift was, therefore, invalid. 
The learned Subordinate Judge took the 
view that the attachment ceased to subsist 
after the adjudication in the insolvency 
case, and that the Bank was, therefore, not 
entitled to continue the execution proceed- 
ings that had taken place in 1929 and 
1930, and had been closed for the time 
being by the order of December 23, 1930. 
The learned Subordinate Judge thought 
that the house that had been attached 
could not be put to sale without a fresh 
attachment.: In the result, the execution 
case was ordered to be consigned to records. 
Against that order the present appeal has 
been lodged. ` 


In support of the contention of the ap- 
pellant Bank that the attachment never 
ceased to subsist, but was in existence 
throughout, though dormant during the 
insolvency proceedings, reference was 
made in the first place to the phraseology 
of the order of December ?3, 1930. We 
have already quoted the material part of 
that order. It is pointed out that it was 
sa d in the order that after the conclusion 
of the insolvency proceedings, the decree- 
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holde | “if necessary” could execute the 
decree ‘from the last stage’. This, it is 
contended, implied that the learned Sub- 
ordinate Judge of that time contem- 
pleted a continuation of the execution 
proceedings at a later stage, and 
did not conceive himself to be finally 
concluding those proceedings. The words 
“the property will remain intact” are not 
clear, but the contention for the appellant 
Bank is that those words meant that the 
property should remain in its existing con- 
dition, i. e., attached. Next, reference 
was made to O. XXI, r. 57, Civil Procedure 
Code, as it stands for Oudh. It is contend- 
ed that whatever view be taken of the 
phraseology of the order of December 23, 
1930, there was at any rate no direction by 
the Court that the attachment should 
cease, and that the attachment must ac- 
cordingly be deemed to have subsisted. 
The property after adjudication admittedly 
vested in the Receiver, under the provi- 
sions of s. 24 (2) of the Provincial Insolvency 
Act, but it is contended that the Receiver 
took the property exactly as it stood when 
it was in the possession of Sunder Lal 
and Shania Charan prior to the insolvency 
proceedings,—that is to say, the Receiver 
took over the property eubject to the attach- 
ment that hed been effected in favour of 
the judgment-debtors Reference was 
made, as regards the general principles. 
applicable, to rulings reported in Sheo» 
baran Singh v. Kulsum un-nissa, L. R. 54 
I.A. p. 204 (1) and Nand Gopal Das v, 
Batuk Prasad Gupta, (1932) A.L. J. p. 36 (2). 
In support of the contention that the attach- 
ment must be held to have been still sub- 
sisting after the order of December 23, 
1930, reference was made to a ruling of 
the Allahabad High Court reported in. 
Khazan Singh v. Bikram Singh, 107 Ind. 
Cas. p. 574 (3). 


On the side of the respondents it was 
contended that the property vested in the 
Receiver free of any attachment. Reference 
was made to rulings reported in Raghunath 
Das v. Sundar Das Khetri, I. L. R. 42 Cal. 
p. 72 (4) and Gobind Das v. Karan Singh, 


(1) 541 A204; 101 Ind. Cas. 368; 52ML J 
658; AI R 1927 P 6113: 29 Bom LR 877:4 O WN. 
043; 49 A 367; (1927) M W N 444; 31 O WN 853: 25 
ALJ 617; 26 L W 326 (P.G,). 

(2) (1932) A L J 36; 133 Ind. Cas. 541; Ind. Rul. 
(1931) All. 701; A IR 1932 All, 78. 

(3) 107 Ind. Cas. 574. 

(4) 42 O 72; 24 Ind. Oas. 304; 18 O W N 1058; 1 L 
W 567; 27M LJ150; 16 M L T 353; (1914) M W N. 
747; 16 Bom L R 814; 20 O L J 555; 13 A L J 154; 41 
Į A 251 (P. O9. 
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I.L. R.40 All, p.197 (5). Reference was 
also made to ruling reported in Ramrao v. 
Wasudeo, A. I. R, 1923 Nagpur p. 336 (6). It 
was pointed out in this last ruling that 
the mere factum of attachment is not suffi- 
cient to bring an attaching creditor within 
the category of secured creditor. The 
attachment only createsa species of tem- 
porary lien which continues until the 
insolvency petition has been duly admitted. 

In our opinion the correct view is that 
the attachment did not absolutely cease to 
subsist during the pendency of the insol- 
vency proceedings, but was merely dormant 
and there was no bar to the application 


of August 17, 1933, being regarded as. 


being in continuation of the former 
execution application, the obstacle to 
the continuance of the previous execution 
proceedings having been removed by 
the order of the April 20, 1933, annulling 
‘the adjudication of the insolvents, This 
view may be supported by various obser- 
vations made in the course of a Full 
Bench decision of the Allahabad High 
Court reported in Chhaitar Singh v. Kamal 
Singh, A I R 1927 All. p.16 (7). We accord- 
ingly think that the view taken by the 
learned Subordinate Judge was not correct, 
but: that the execution procedings should 
have been continued in pursuance of the 
S aes application of the August 17, 
1933, 

We accordingly allow this appeal, with 
costs in both the Courts in favour of the 
appellant Bank, and we direct that exe- 
cution proceedings be continued on the 
basis of the application of the August 17, 
1933. It will be for the Court below to. 
consider the status of Amar Nath and 
Lalta Prasad who claim that the house 
in dispute was given to them on June 29, 
1933, by means of a registered deed of 
gift. The learned Subordinate Judge did 
not in the order under appeal, determine 
the question of their title. 


D. Appeal allowed. 

(5) 40 A 197; 43 Ind, Oas. 672; 16 ALJ 32. 

(6) A IR 1928 Nag. 336; 110 Ind. Oas. 893. 

(7) A I R 1927 All 16; 100 Ind. Gas, 692; 25 A LJ 
01; 49 A 276 (F. B.). 
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SIND JUDICIAL COMMISSIONER'S 
COURT 


Criminal Transfer Application No. 31 
of 1935 
April 26, 1935 
Davis, A. J. C. 
BAGOMAL KAUROMAL—APPLICANT 
VETSUS 
NOOR NABIKHAN GHULAM NABL 
KHAN—Opponent 

Criminal Procedure Code (Act V of 
8, 526 (1) (e)—Complainant, Magistrate's 
Officer—Case, whether should be 
facts however, held, that 
transferred. 

An application for transfer cannot be granted 
a3 a matter of course and to agree to transfer 
a case from a Magistrate's Court merely because 
his official superior is the compleinant, would be 
to caste a reflection upon the integrity and im- 
partiality of the magistracy which even an 
apprehension of an accused person would not 
justify. Before an application for transfer 
Should succeed there must be some reasonable 
basis for the apprehension of the accused 
person. Ib is not sufficient for an accused to say 
that he is apprehensive, for otherwise an accused 
would in the first instance always be free to 
decide in which Court, at least, his case should 
not be tried. ; 

The accused, a tapedar, was accused of having 
attempted to bribe his Collector and the Magis- 
trate of the District and the Magistrate of the 
District was the complainant : 

Held, that the case should be transferred to an- 
other District Magistrate, 

Mr. Motiram Idanmal, 
cant. 

Mr. C. M. Lobo, for the Crown. 


Order.—This is an application for the 
transfer of a case from the Court of the 
Resident Magistrate at Dadu to a Court 
outside the district on the ground that 
the complainant is the District Magistrate 
himself and the trying Magistrate is his 
subordinate. The applicant through hig 
Counsel wishes to make it clear that he 
does not by his application wish to cast 
any aspersion upon the integrity and 


1898), 
superior 
transferred—On 
case should be 


for the Appli- 


impartiality of either the District 
Magistrate or the Resident Magistrate 
of Dadu, He states he makes 
his application under sub-s. 1 (e) of 


s. 526, Criminal Procedure Code, though it 
is not so stated in his application. An 
application of this nature cannot be 
granted as a matter of course and to 
agree to transfer a case from a Magis- 
trate’s Court merely because his official 
superior is the complainant, would be to 
cast a reflection upon the integrity and 
impartiality of the Magistracy which 
even an apprehension of an accused 
person would not justify ; .because before 
an application for transfer should succeed 
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there must be some reasonable basis for 
the apprehension of the accused person. 


It is not sufficient for an accused to say 
that he is apprehensive, for otherwise 
an accused would in the first instance 


always be free to decide in which Court 
at least, his case should not be tried, and, 
it is presumably on this ground that the 
learned Public Prosecutor has opposed 
this application. 

The circumstances of this case, however, 
are somewhat peculiar. The accused, a 
tapedar, is accused of having attempted 
to bribe his Collector and the Magistrate 
of the District. It is a case which affects 
personal honour of the District Magistrate, 
and it appears to me that it is almost 
inevitable that the nature of the complaint 
and the relative positions of the complain- 
ant and trying Magistrate must result in 
a certain embarassment, however slight, 
either toone or both and may give rise 
to some apprehension in the mind of the 
accused. It appears therefore in the 
interest of justice and of all concerned 
that thecase should be tried outside the 
district, and I think as the case is to be 
transferred it should be tried by a Magis- 
trate of the same status as the complain- 
ant. I am informed that Larkana is the 
next adjacent district to Dadu. I therefore 
transrer the case to the Court of the 
District Magistrate, Larkana, to be tried 
by him, or if he thinks proper after due 
inquiry, to be committed to the Court of 
Sessions. 

D. Case transferred. 





= OUDH CHIEF COURT 
Civil Reference No. | of 1934 and No. 3 
`. of 1935 
September 17, 1935 
SRIVASTAVA AND Zta-UL-Hasan, Jd.. 
Tuge COMMISSIONER or INCOME-TAX, 
| C. P. AND U. P. 

In the matter of Assessment in the case of 
LAL SURESH SINGHof KALAKANKAR 

Income Tax Act (XI of 1922), ss. 2 (D, 4(3) (vii) 
—Maintenance allowance out of estate—Allowance a 
charge on estate—Allowance whether an “ agricultural 
income ' and exempt from tncome-taz. 

Where the elder brother agreed to pay a certain 
monthly allowance to his brother, and his heirs for 
their maintenance out of theincomeof the estate, 
in consideration of his giving up all claims to any 
share in the estate, and this allowance had been 
made 2 charge on the estate ; 

Held, that the maintenance allowance paid ont of 
the income of an estate cannot be said to be “ agri- 
cultural income ” within the meaning of the Income 
Tax Act and wasnot, therefore, exempt from income- 
tax under s. 4 (3) (viii) of the Act. In the matter of 
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Saltanat Begam (1), followed, Captain Maharaj Kumar 
Gopal Saran Narain Singh v. Commissioner of 
Income Taz, Behar and Orissa (2), relied on. 


Mr. H. S. Gupta, Government Advocate, 
for the Commissioner of Income Tax. 

Mr. Hyder Husain, for the Opposite 
Party. 


Judgment.—These are references by 
the Commissioner of Income Tax, Gi, 
and U. P., in thé matter of assessment in 


the case of Lal Suresh Singh of Kala- 
kankar. 

The material facts of the case are 
that on October 7, 1929, two re- 


_ciprocal deeds of agreement were execut- 


ed, one by Lal Suresh Singh in favour of 
his elder brother Raja Avadhesh Singh 
of Kalakankar and the other by Raja 
Avadhesh Singh in favour of Lal Suresh 
Singh, The substance of these agreements 
is that Lal Suresh Singh gave up all 
claims to any share in the Kalakankar 
estate, and in consideration thereof Raja 
Avadhesh Singh agreed to pay Lal 
Suresh Singh for his lifetime Rs. 600 
monthly outof the profits of the estate. It 
may be mentioned that after the death of 
Lal Suresh Singh this amount was to be 
reduced to Rs. 300 monthly which was 
to be payable to his heirs, The 
income-tax authorities held that the 
annuity received by Lal Suresh Singh 
under the agreements above referred to 
constituted income which was assessable to . 
income tax. Lal Suresh Singh on the 
other hand contended that it was exempt 
from assessment firstly on the ground that 
he received it as a member of an 
undivided Hindu family, and secondly, 
because it was agricultural income. The 
Commissioner of Income Tax has accord- 
ingly referred the following questions for 
the decision of this Court: 

“In the circumstances of this case is the allowance 
exempt either, l 

“(a) as income received 
member of a Hindu undivided 
meaning ots. 14 (l), or 

(b) as agriclutural income within the purview of 
9. 2 (1) read with s. 4 (3) (viii) of the Act ?" 

These references were put up before us 
on February 27, last. On that date Mr. 
Haidar Husain, Counsel forthe assessee 
stated that he did not press his plea for 
exemption from assessment on the ground 
of the assessee being a memberof an 
undivided Hindu family -within the mean- 
ing of s. 14 (1). As regards the other plea 
based on the ground of the allowance 
being agricultural income, he pointed out 


by the assessee asa 
family within the 
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that the identical question had been 
raised in an appeal preferred by Rani 
Saltanat Begam against the decision of 
a Bench of this Court. In the circum- 
stances he asked that the decision of these 
references be deferred until the decision of 
the appeal of Saltanat Begam pending be- 
fore their Lordships of the Judicial Com- 
mittee. We acceded to this request. As 
the appeal preferred by Rani Saltanat 
Begam has now been withdrawn, therefore, 


the references have been put up again 
before us to-day for orders. 
In view of the admission made by Mr. 


Haidar Husain the first question referred 
by the Commissioner of Income Tax does 
not arise. 

As regards the second question, it was 
held by a Bench of this Court in the case 
of In the matter of Saltanat Begam 10 O. 
W. N., 1003 (1) that maintenance allowance 
paid to a widow out of the income of an 
' estate cannot besaid to - be “agricultural 
income” within the meaning of the Income 
Tax Act and as not, therefore, exempt 
from income-tax under s. 4 (3) (viii) of the 
Act. The learned Judges who decided 
this case have reviewed the case law on 
the point. As we are in entire agree- 
ment withthe veiw expressed in this case, 
it is not necessary for us to go over the 
same- ground again and discuss the rul- 
ings referred to in that case, We would, 
however, add that in a recent case decided 
by their Lordships of the Judicial Com: 
mittee on appeal from a decision of the 
Patna High Court in Captain Maharaj 
Kumar Gopal Saran Narain Singh v. 
Commissioner of Income-tax, Bihar and 
Orissal935 O. W. N., 810 (2) the question 
was whether an annual sum payable toa 
person during his life in part consideration 
of a transfer by him of agricultural land 
is not “agricultural income” within the 
meaning of the Income Tax Act. Their 
Lordships in this case observed as fol- 
lows : 

“In their Lordships’ opinion it is impossible to 
hold that this annual payment is ‘agricultural income’ 
within the meaning of the Act. It is notrent or 
revenue derived from land; it is money payable 
under acontract imposing a personal liability on 
the covenantor the discharge of which is secured 
by a charge on land, The covenantor is at liberty 
to make the payments out of any of her moneys 
and is bound to make them whether the land is 
sufficiently productive or not”. 

(1) 100 W N 1003; 146 Ind. Cas, 65l; A IR 1933 
Oudh 475; 6 R O 153. 

(2) (1935) O W N 810; 156 Ind. Oas. 856; 8RPO 
1; A IR 1935 PO 143; 16 P L T 53); (1935) M W 
N 806; 69 ML J190; 42 L W 243; (1935)A L J 
925; 39 O W N 1093; 14 Pat, 552 (P C). 
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These remarks fully apply to the pre- 
sent case. Raja Avadhesh Singh under 
the above-mentioned agreements agreed 
to pay this allowance to his brother and 
++ was made a charge on the whole of the 
Taluka Kalakankar, It cannot, in any 
sense, be regarded as renb or revenue 
derived from the land. It isonly an 
allowance which the talugdar agreed to 
pay to his younger brother and his heirs 
for their maintenance. Though the allow- 
ance was secured by a charge on the taluga 
yet the Rajais atliberty to make the pay- 
ments out of any of his moneys. We have, 
therefore, no hesitation in holding that the 
allowance in question cannot be regarded 
income” within the pur- 
view of s.2(1) read withs. 4 (3) (viii) of 
the Income Tax Act. 

We would, therefore, 
in the negative, and leave 
unanswered. 

The learned Government Advocate had 
to appear in support of these references 
on two hearings. Under r. 12 of Appendix 
VII of the Rules of the Oudh Chief Court 
we direct that he should be paid Rs. 480 
by the assessee for his fee for both the 


cases. 


answer question (b) 
question (a) 


Answered in negative. 





MADRAS HIGH COURT 
Appeal Against Appellate Order 
No. 110 of 1982 
May 2, 1939 
MENON, J. 

PALANI VELU MINOR AND OTHERS — 
PLaINTIFFS-—APPELLANTS 


versus 
SOMASUNDARAM PILLAI— 
DEFENDANT — RESPONDENT 

Limitation Act (IK of 1908), Sch, I, Art. 182, cel. ‘5) 
—Mortgage decree— Transfer of territortal jurisdic- 
tion to another Court after decree—Application 
for execution to latter Court, validity of. 

Where afterthe passing ofa mortgage-decree 
there is some alteration in the territorial jurisdic- 
tion and the mortgaged properties fall within the 
jurisdiction of another Court, the proper Court 
to which an application for execution should be 
made is the Court which passed the decree, 
Subramanya lyer Vv. Swaminatha Chetty (l), and 
Ramier v. Muthukrishna Ayyar (2), referred to. 

Appeal against the order of the Court of 
the Subordinate Judge of Negapatam 
dated February 29, 1932, in A. S. 
No 10 of 1932 (A. 8. No. 240 of 1931, 
District Court, Negapateam) (B6. P. No. 
968 of 1931, in O. S, No. 517 of 1920, 
on the file of the Court of the District Mun- 


sif of Nagapatam). 
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Mr. R. Sundaralingam, forthe Appellant. 

Judgment.—The decree sought to be 
executed is one passed by the District 
Munsif's Court, Negapatam. There was 
subsequently some alteration inthe terri- 
torial jurisdiction of that Court, by which 
the mortgaged property came to be within 
the jurisdiction of Nannilam District 
Munsif’sCourt between January 3, 1923, 
and October 1, 1929. The decree-ho!der 
presented successive applications to the 
Nannilam Court, for execution of the decree 


in 1924, again on September 14, 1926, 
August 5, 1929, and February 23, 1991. 
The present application was filed on 


August 5, 1931, in Negapatam Court. 
The question is whether the applications 
of 1923, 1926, 1929 and 1931 were to the 
proper Court. In spite of the fact 
that it was Nannilam Court which had 
territorial jurisdiction over the mortgage 
property, the Court which passed the 
decree, namely, the Negapatam Court 
was the Court to which application for 
execution should have been presented. Vide 
Subramanya Iyer v. Swaminatha Chetty 
(1)and Ramier v.  Muthukrishna Ayyar 
(2). Whether the Court at Negapatam had 
power to order sale of the properties which 
were within the jurisdiction of the Nanni- 
lam Court or not, the trend of decisions of 
this Court is that it is the Court which 
passed the decree to which application for 
execution has to be presented. In this 
view, the applications of 1924, 1926, 1929 
and 1931 cannot be saidto have been pre- 
sented to the proper Oourt. 

It is next contended that as the judg- 
ment-debtor did not raise any objection to 
jurisdiction when the first application of 
1924 was presented, he is precluded from 
contending that the subsequent applications 
were not tothe proper Court. I do not 
think that he is barred either on the prin- 
ciple of res judicata or of estoppel from 
contending that the subsequent applications 
of which he had nonotice then, were not 
to the proper Court. 

The decision of the lower Appellate 
Court is right. This appeal is dismissed 
with costs. 

Appeal dismissed. 


A. 
(1) 28 L W 885; 114 Ind. Cas, 545; AI R 1928 Mad. 
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me (2) 55 M 801; 137 Ind. Oas. 395; (1932) M W N 255; 
A I R 1932 Mad.418; Ind. Rul, (1932) Mad. 373: 
62 M LJ 687; 35 L W 742 (F B.) 
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OUDH CHIEF COURT 
Civil Revision Application No. 158 
‘of 1934 
September 18, 1935 
Kine, C. J. AND SMITH, J, 
MATA BADAL SINGH—DEFENDaANT 
APPLICANT 
VETSUS 
SHEO MANGAL SINGH-— 
PLsIntiIve—Opposite PARTY 

Award— Portion of award bad for want of regis- 
tration—Remaining good — Portions separable— Whe- 
ther can be partly accepted. 

When a separable portion of an award is bad, the 
remainder of the award, if good, can be maintained. 
Consequently, it is open to reject that part of the 
award which concerns immovable property for want 
of registration and maintain that- part of it which 
relates to movable property. Amir Begam v. Badrud- 
din Husain (3), relied on, 

O. R. App. ofthe order of the Subordinate 
Judge, Pariabgarh, dated October 6, 1934. 

Mr. Sitla Sahai, for the Appellant, 

Mr. H. D. Chandra, for the Opposite 
Party. 

Judgment.—This is an application in 
revision against an order of the learned 
Subordinate Judge of Partabgarh remand- 
ing a case for the decision of certain 
issues to the Court of the Munsif of Par- 
tabgarh, 

The facts are that two brothers named 
Mata Badal Singh and Sheo Mangal Singh, 
the sons of one Harpal Singh, referred to 
arbitration the partition of their joint pro- 
perty. The arbitration award was made 
on December 27, 1933, and an application 
Mangal 
Singh on January 25, 1934, for the filing 
of it and forthe preparation of a decree 
on the basis of it. An objection was 
made by Mata Badal Singh. The Court of 
first instance framed various issues. One 
of them was whether theaward amounted 
to a partition deed, and whether it was 
insufficiently stamped. This issue was de- 
cided in favour of the plaintiff, Sheo 
Mangal Singh, on April 11, 1934, and the 
learned Munsif then proceeded to deal 
with the 5th issue,- which was: “Is the 
award unenforceable for want of registra- 
tion’? On this issue the finding was 
thai the award ought to have beea re- 
gistered, and that, as it was unregistered, 
the application for the filing ofit must fail. 
The plaintiff appealed to the learned 
Subordinate Judge, who held that as re- 
gards the movable property the award was 
not invalid fcr want of registration, and 
he accordingly remanded the case to the 
Munsif forthe trial of the remaining 
issues as far as the movable property was 
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concerned, The defendant has made this 
present applicationin revision challenging 
the order of the learned Court below. 

It was conceded by the learned Counsel 
on both sides that an application in re- 
vision lies. Substantially, the only point 
taken on behalf of the applicant was 
that the arbitration award had to be 
either accepted or rejected “in toto”, 
and that it wasnot open to the learned 
Subordinate Judge to rejectit as regards 
the immovable property, and to hold it 
admissible, subject to the decision on 
the remaining issues, as regards the 
movable property. This position was 
also taken up before the learned Subor- 
dinate Judge, but no authority in support 
of it was cited. Before us the learned 
Gounsel for the applicant -has cited a 
number of rulings, some of which are not 
distinctly applicable to the facts of the 
present case. It was, however, held in a 
case reported in Narsingh Narayan Singh 
v. Ajodhya Prasad Singh 16 C. W. N. 256 
(1) that in a preceeding under s. 929 
_ of the Code of Civil Procedure as it then 
stood, (Act XIV of 1882), it is not com- 
petent toa Court to direct an award to 
be filedin part. If the award is bad 
in part,the Court should refuse the ap- 
plication to flleit altogether. The learned 
Counsel] also referred to a case reported in 
Ahmad Din Anis-ul Rahman v. Atlas 
Trading Company of Delhi, 31 Ind, Cas. 80 
(2) but he failed to observe that it was not 
held by the Punjab Chief Court in that 
case that a private award must be either 
confirmed in its entirety or rejected ‘on 
toto’. That view had been taken 
by a Court, Subordinate to the 
Punjab Chief Court and the Chief 
Gourt itself did not decide the point. 
It contended itself with saying thatin the 
circumstances of the case it could not be 
said that the decision of the lower Appel- 
late Court was so palpably erroneous as 
tocall for interference on a revision. 

The result is that the only authority for 
the proposition contended for by the learn- 
ed Counsel for the applicant is the case 
reported in Narsingh Narayan Singh v. 
Ajodhya Prasad Singh 16, ©. W. N. 256 (1). 
That however, was a case under the 
old Code, and onthe other side we have 
been referred to a number of cases, to only 
one of which we think it necessary to 
make reference. That is a decision of 


Pie 16 O W N 256: 13 Ind. Oas. 118; J50 LJ 
— (2) 31 Ind. Oas. 80; 66 P R 1915; 146 P W R 1915, 
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their Lordships of the Privy Council re- 
portedin Amir Begam v.  Badr-ud-Din 
Husain, 36 A. 336 (3). In the course of 
that ruling their Lordships said: page 
o42* : 

“Jt is well recognised law that when a separ- 
able portion of an award is bad, the remainder 
of the award, if good, can be maintained.” 

It is contended by the learned Counsel 
for the applicant that that was a case 
in which part of an award had been 
found to be invalid as being in excess of 
the arbitrators powers, and he maintains 
that that case and all the other cases to 
which we are referredon behalf of the 
Opposite party are not applicable to the 
facts of the present case. It is to be 
noted, however, that the dictum of their 
Lordships, which we have quoted above, 
was couched in quite general terms, and 
did not limit the applicability of the 
proposition enunciated by them to any 
particular set of facts and circumstances. 
It was quite generally laid down that 
when a separable portion of an award is 
bad, the remainder of the award, if 
good, can be maintained. 

We therefore, think that according to 
that principle, the learned Subordinate 
Judge was quiteright in regarding the 
award in the present case as admissible 
ag far as the movable property was con- 
cerned, subject, of course, to the decision 
to be arrived at by the learned Munsif 
on the remaining issues. 

Taking this view, we find that there is 
no force in this revisional application, and 
we accordingly reject it with costs. 

D. Application rejected. 

(3) 86 A 336; 23 Ind. Oas. 625518 0 W N 755;10 
LJ 249;12A L J 537; 17 O O 120; 16 Bom. L R 


413; (1914) M W N 472; 16 M L T 35; 27 M L J 181; 
190 L J 494 @ 0). 
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RANGOON HIGH COURT 
Full] Bench 

Civil Reference No. 6 of 1935 
July 18, 1935 

PAGE, O. J., Mya Bu AND Sen, JJ. 
EXECUTIVE ENGINEER (P. W. D.), 
MANDALAY 
VETSUS 

MAYMYO MUNICIPALITY. 

Burma Municipalities Act (III of 1898 as amend- 
ed), s. 62 (1) (A) (b)—Assessment of land covered by 
building—Assessment, whether to be according to 
plinth area or eaves measurement. 

The land tobe assessed must be ascertained ac- 
cording to the plinth and not the eaves measure- 
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ment of the building. The object and effect of 
s. 62 (1) (A) b), Burma Municipal Act, is thatthe 
surveyor in ascertaining the assessable area should 
look down and not up, and should measure the ex- 
tent of the space occupied by the building that stands 
upon it and not the area which, though not occupied 
by the building, by reason of the building that has 
been erected, may be afforded protection against the 
elements. 


O. Ref. from the Deputy Commissioner, 


Mandalay. 

Mr, A. Eggar, for the Executive Engineer. 

Mr. K. C. Sanyal, for the Maymyo 
Municipality. 

Page, C.J.—This is a case stated by 
the Deputy Commissioner of Mandalay 
under s. 79 (2), Burma Municipal Act 
(III of 18989), as amended. The question 
to be determined is whether the Municipal 
Committee of Maymyo in imposing a tax 
“on lands covered by buildings” under 
s. 62 (1) (a) (b) of the Act must measure 
the land assessable according to the plinth 
area of the buildings, or are entitled to 
include in the assessment land beneath 
the eaves of the buildings. Section 62 (1), 
so far as material, is in the following 
terms: 

“62 (1), Subject to any general or special rules 
or orders which the Local Government may issue, 
or may have issued, in this behalf, the committee 
may for the purposes of this Act, impose in the 
whole or any part of the Municipality with the 
sanction hereinafter specified in each case, any of 
the following taxes, namely; (a) with the previous 
saction of the Local Government, (b) a tax on lands 
covered by buildings at a rate not exceeding three 
piss per square foot per annum; or, if the lands 
are covered by buildings of two or more storeys, 
at a rate not exceeding four pies per square foot 
per annum.” i | 

“Building” is defined in s. 2 (2): 

“ ‘Building’ includes a house, hut, shed or other 
roofed structure for whatsoever purpose and of 
whatsoever material constructed, and every part 
thereof, but sbail not include a tent or other 
portable and merely temporary shelter.” 

It is clear, therefore, that the eaves 
are part of the building, but the gues- 
tion is, does that part of the building 
which consists of the eaves “cover” land 
assessable to the tax imposed under s. 62 
(1) (A) (b) of the Act? The question, I 
think, is open to argument, but unless the 
liability of the tax payer is made out, 
it must be answered in his favour, 
because 
“no tax can be imposed except by words which are 
clear and the benefit of the doubt is the right of 
the subject : per Fitzgibbon, L. J., in Re Finance 
Act, 1894, and Studdert (1902) 2 i. R, 400" 

Iam of opinion, however, that land to 
be assessed must be ascertained according 
to the plinth and not the eaves measure- 
ment of the building. As I read the Act 
the object and effect of s. 62 (1) (A) (b) 
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is that the Surveyor in ascertaining the 
assessable area should look down and not 
up, and should measure the extent of the 
space occupied by the building that stands 
upon it and not the area which, though 
net occupied by the building, by reason 
of the building that has been erected, 
may be afforded protection against the 
elements. I would answer the reference in 
this sense. 

Mya Bu, J.—I agree. 

Sen, J.—I agree. 

D. Reference answered. 


SIND JUDICIAL COMMISSIONER'S 
COURT 
Civil Suit No. 37 of 1934 
March 8, 1935 
HAvELIWALA, A. J. O. 
MUKHI JERAMDAS JETHANAND 
AND OTHERS—PLAITIFFS . 
VvETSUS 
TIKAMAL MULCHAND AND ANOTHER— 
DEFENDANTS 

Civi Procedure Code (Act V of 1908), O. I, r. 10— | 
Parties, addition of—When to be made—Ques- 
tions involved in suit refers to questions between 
parties to sutt as plaintiff and defendant. 

Under O. I, r. 10, Oivil Procedure Code, & person . 
may be added asa party to a suit in the following 
two cases: (|) when he ought to have been joined 
as plaintiff or defendant, and not so joined, or (2) 
when, without his presence, the question in suit 
cannot be completely decided. 

Where by allowing a person to beimpleaded as a 
party the nature of the suit will be altered, the 
application should not be allowed. — ; 

“ Questions involved in the suit’ in O.I, r. 10, 
Civil Procedure Code, refer only to questions be- 
tween parties to the suit. Further, they refer only 
to questions as between plaintiffs and defendants, 
and not to questions which may arise between co- 
plaintiffs or between co-defendants inter se. | 
Mr. Fatehchand Dharamdas, for the Plain- 
tiffs. 

Mr. Kodumal Lekhraj, for the Defend- 


ants. 


Order.—This application under O. I, r. 10, 
Oivil Procedure Code, for joining the appli- 
cant as one of the defendants, arises out 
of a suit filed against the defendant Teka- 
mal for possession and recovery of mesne 
profits. Plaintiffs claim to be trustees of 
the estate of. one Kewamal Chatomal who 
died at Karachiin about 1912. Kewamal 
left a will, dated October 11, 1911, which 
was duly registered and the plaintifis are 
the trustees therein appointed under the 
said will. He died leaving behind him as 
his heirs, his widow, mother and daughter 
Newabai. He also left considerable 
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property including the property in 
suit which was the residential house of 
the deceased. Under his will the testator 
provided anter alia that the trustees were 
to allow the use of the said residential 
house tothe widow, mother and daughter 
for their lifetime. After the death of 
Kewamal, the mother and the widow lived 
in the said family property; Newabai, his 
daughter, also lived there. The mother 
and the widow are dead and Newabai, the 
last surviving heir of the deceased, men- 
tioned in the will also died on October 17,. 
1933. Clause 9 of the said will reads : 


“I do hereby declare and make my will, that after | 


the death of my mother, wife and daughter named 
above, Chellaram, son of Dharyanomal, or his heirs 
shall be the owners of my residential house, bearing 
Survey Register. No. 34, Survey Shest No. A-3, 
situated in Old Town Quarter, Karachi, provided 
that the aforesaid Ohellaram Dharyanomal or his 
heirs shall perform the death ceremonies, eto., of 
me, my mother and wife and they shall feed 
Brahmins in memory of the members of my 
family. But if the aforesaid Ohellaram Dharyano- 
mal didnot perform the death ceremonies or did 
not perform ‘Pini’ (certain obsequies performed 
by the heir for ten days after the deathof anyone) 
of me, my mother and my wife, or did not perform 
the ceremonies of ‘Pitar' (ancestors) then he or 
his heirs shall have no interest in the residential 
house, and the aforesaid trustees shall utilize the 
income from this house aleo for charitable pur- 
poses”. 


Now Chellaram died many years ago 
leaving behind him as his heirs two daugh- 
ters, the applicant Jethibai and one 
Sitabai. Newabai occupied a portion of 
the house in the suit till her death, as 
provided under the will, Jethibai and 
Sitabat never lived in the house. Soon 
after the death of Newabai the defendant 
went and occupied the portion of the house 
which Newabai was occupying. The 
trustees have filed 
ejecting the defendant from his occupation 
of the portion of the family house. The 
defendant in his written statement denies 
the right of the trustees to sue and claims 
that he is entitled to the property as an 
heir of Kewamal under the will. The 
applicant, Jethibai, one of the daughters of 
Chellaram, has now put inthis application 
under O.[,r.10, Civil Procedure Code, 
praying that she should be joined as a 
defendant inthis suit as she is a-neces- 
sary and proper party to the suit. 

It is true that under the will of the 
deceased Kewamal the property in suit 
after the death of the widow, mother 
and daughter, goes to Ohellaram or his 
heirs if the obligations under the will 
are carried out. There is, however, no- 
thing to show that either Chellaram’s 
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heirs or the defendants aré carrying out 
the obligations laid down in the will ex- 
cept what is mentioned in para. 9 of the 
written statement of thedefendant Teka- 
mal, It is contended on behalf of the 
applicant that after the death of Newabai, 
applicant and heir sister Sitabai, being 
the only heirs of Chellaram, became the 
sole owners of the property. Now under 
the will they could come in only if the 
obligations mentioned therein have been 
carried out. Whether or not they are en- 
titled to the property is a matter for 
adjudication in Court and for that they 
have to establish their claim. Now the 
defendant in the suit claims the property 
as the nearest male agnate of the 
deceased Kewamal. As between the two 
contending parties asto whois entitled to 
the property in suit, whether the heirs of 
Chellaram orof Kewamal, are matters 
again for the adjudication. The will 
mentions only that Chellaram and his heirs 
should carry out the obligations, failing 
which, the income should be utilised for 
some charitable purposes. It is also con- 
tended that the clause in the will is in- 
valid and inoperative. The suit is for 
ejecting the defendant from his occupa- 
tion of the property. The applicant states 
that she is the heir of Chellaram and the 
defendant states that he isthe heir of Kewa- 
mal. Now the guiding principle is well 
quoted by Mulla in bis Civil Procedure 
Code, 9th Edn., p. 439 

“Under this rule (O. |, r. 10) a person may be 
added asa party toa suit in the following two 
cases: (1) when he ought to have been joined 
as plaintiff or defendant, and not so joined, or 
(2) when, without his presence, the question in 
guit cannot be completely decided.” 

Inthe present case the question in- 
volved is whether the defendant hasa right 
to stay in the house as provided in the 
will, That is a simple issue. On this 
issue he may fail or succeed. If the ap- 
plicant is the owner under the will, she 
has to establish her claim. That is en- 
tirely a separate matter. In my opinion 
if I were toentertain her application, it 
would be altering the nature of the suit. 
To establish ownership of the property, 
the various clauses of the will have to be 
construed and also whether the direction 
asto charity is good in law or not. That 
will be embarrassing the whole procedure 
of the suit for ejectment and possession 
and converting it into a suit for deter- 
mining rights and liabilities of the two 
contending parties under the will. This 
is unwarranted within the scope of O. J, 
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r. 10. Mulla observesat p. 431 

“Questions involved in the ` suit refer only 
to questions between parties to the suit. Further, 
they refer only to question as between plaintiffs 
and defendants, and not to questions which may 
arise between co plaintiffs or between co-defend- 
ants inter se,” , 

This is precisely the case here. If the 
applicant has any case, claiming as the 
heir of Chellaram, she may file a sepa- 
rate suit and establish her claim. Under 
the circumstances, I dismiss this applica- 


tion. Suit to proceed asit is. No order 
as to costs on this application. 
D. Application dismissed. 


— A aana 


LAHORE HIGH COURT 
Special Bench 
Original Oivil Petition No. 7 of 1935 
May 22, 1935 

Youna, C.J., ADDISON AND TEK 
CHAND, Jd. 

MADAN GOPAL—CREDITOR— 
PETITIONER 

versus 


PEOPLES BANK or NORTHERN INDIA, 


LTD.— OPPOSITE PARTY. 

Company—Liquidation—Creditors and share-holders 
—Necessity of protection in India—Court, whether 
bound to follow opinion of share-holders and credi- 
tors regarding liquidation—Duty of Court—Compul- 
sory. liquidation in case of dishonesty agamst officer 
_of Company—Companies Act (VII of 1918), s. 153— 
Scheme for resuscitation—Fatlure of—Whether by 
itself sufficient for winding up order. 

The rule as generally applied in England, that 
the opinion of the creditors and share-holders in 
meeting, regarding the carrying on the liquidation, 
should be followed, should not apply so strictly to 
India, Limited liability companies in Indie are in 
their infancy. Share-holders and creditors are easily 
misled. Fraudulent directors have no difficulty in 
this country in deceiving share-holders and credi- 
tors. While the opinion of share-holders and credi- 
tors undoubtedly ought to be taken into considera- 
tion, these classes of persons in India at present 
require to be protected against themselves, Con- 
sequently, eventhough the creditors and share- 
holders have agreed that the liquidation should be 
carried on by certain directors who themselves are 
indebted to the company, the compulsory liquida- 
tion by the Court can be ordered where it finds that 
those directors are not doing their work of collecting 
debts properly. Se es be ; 

The Court affords in liquidation proceedings, a 
much easier and less expensive way of collecting 
debts. A Liquidator under the ordersof the Oourt 
is much more likely to collect the balance of the 
debts which are due to the company than the Direc- 
tors | as 

It is particularly the duty of the Courts in India 
to see that directors and other officers of limited 
liability companies carry out their duties honestly 
and to punish them if they do not. Compulsory 
liquidation under the Court affords.the best oppor- 
tunity of performing this duty when there is a 
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prima facie case of dishonesty against the officer 
of a company. 

Per Tek Chand, J.—Failure of a scheme of resus- 
citation of a company is not by itself sufficient to 
justify a winding up order being made, It cannot 
be said that because the scheme has ‘failed in this 
importent particular, it has failed in its entirety, and 
that the only course. open to the Court is to order 
compulsory liquidation. Section 153, Companies 
Act, makes provision not merely for schemes for the 
e resuscitation ” or “ re-organisation " of companies, 
but it also provides for“ schemes of agreement”, 
which provide an alternative mode of liquidation, 
which the law allowsthe statutory majority of cre- 
ditors to substitute for winding-up, whether volun- 
tary or under the Court, | 

Messrs. J. N. Aggarwal, D. R. Sawhney . 


and S. M. Sikri, for the Bank. 

Messrs. M. C. Mahajan and R. C. Soni, 
for the Bharat Insurance Co., Ltd. 

Mr. Kahan Chand, for Tulsi Dev, 
Depositor. 

Messrs. Badri Das and Bishan Narain, 
for some of the Creditors. 

Young, C. J.—This is the petition of 
Madan Gopal, Advocate, praying that the 
Peoples Bank of Northern India, Ltd., 
be wound up by order of the Court. 

This Bank was promoted by Lala Har- 
kishen Lal in1925 and was registered in 
April of that year, The capital was Rs. 1 
crore of which 49 lacs were paid up. 
According to the prospectus the purpose 
of the Bank was to render service to the 
commercial community ona much larger 
scale than the three Presidency Banks 
were able to do, and to assist agricul- 
ture, trade and industry. How the off- 
cers of the Bank carried out these 
objects will appear hereafter. By 1931 the 
Bank wasin difficulties. The Chairman 
Lala Harkishen Lal under date April 1, 
of that year issued the annual report. He 
ascribed the difficulties of the Bank to 
depression in trade, commerce and in- 
dustry, and fall in prices. He blamed 
the policy of the Government of India 
and complained that until the Government 
of India carried on “a national and 
rational policy, the prospects before the 
country were very gloomy.” Government, 
however, was not entirely to blame. At 
the date of these remarks the Chairman 
himself had taken from the coffers of | 
the Bank for himself and for the com- 
panies he controlled, a sum of money 


exceeding the paid up capital of the 
Bank and, in addition, a large propor- 
tion of the deposits paid into the Bank by 
the public. 


In the month of September 193], the 
Bank closed its doors. At that date the 
Bank had been used to finance—with 
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very few exceptions—all the Directors 
of the Bank. Lala Harkishen Lal him- 
self on his own account owed some 32 lacs 
and his companies owed 46 lacs; the 
other Directors owed the Bank a large 
Sum-of money. Industry and commerce 
otherwise hadnot been materially assist- 
ed. . Ib is clear from the records of the 
proceedings, which have from time to time 
taken place in this Court, that a propor- 
tion of these loans were taken by the 
Directors without security and without the 
authority of the Board. In.some instances 
it has been alleged that Lala Harkishen 
Lal lodged security for loans, abstracted 
the security and pledged it with other 
concerns for other loans; that where 
he deposited goods assecurity, he sold 
those goods and left the. Bank without 
security; and that he pledged Railway 
Receipts with the Bank and sold the goods 
for which the Railway Receipts were 
issued. There is a prima facie case for 
these allegations. 

In the month of October 1£31, the Direc- 
tors of the Bank applied to the High 
Court for sanction of a scheme (No. }), 
to pay the creditors and resuscitate the 
Bank. The Court sanctioned thescheme. 
The Bank found it impossible, however, to 
carry it out and in July 1932 put tor- 
ward a second scheme for the consideration 
of the Court. No less than three schemes 
in all have been sanctioned by the Courts 
in order to enable the company to pay its 
debts and resuscitate the Bank. It is 
obvious from a perusal of the several orders 
of the Court that the Court was anxious 
to see that these large advances made 
by the Directors to themselves were re- 
paid. 

The second scheme, which was placed 
before a meeting of the creditors and 
share-holders and passed, mainly depend- 
ed upor the payment by Lala Harkishen 
Lal of the debts due by him. He signed 
an agreement under which he was to 
pay his debts to the company by instal- 
ments. Relying upon this agreement the 
share-holders and creditors passed the 
scheme and the Court sanctioned it. This 
scheme failed because Lala Harkishen 
Lal failedto carry out his agreement. As 
a result of this failure, two creditors of 
the company in October 1933, filed a 
petition for the compulsory winding up 
of the Bank. Very serious allegations 
were made in this petition against the 
officers of the company and in particular 
against Lala Harkishen Lal. The vice- 
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chairman of the company admitted al! 
the allegations, but said the present 


management was not responsible, The 
blame of the failure of scheme No. 2 
was put upon Lala Harkishen Lal. Lala 
Harkishen Lal was called as a witness 
in proceedings. When asked why he had 
not carried out his undertaking, he said 
in open Court that the agreement was 
signed by him 

“to save the resuscitation scheme from being 
drowned : otherwise the very first thing that I 
did next morning was that 1 informed the Bank 
Directors, relating the circumstances in which 1 
had signed it, and that it was neither binding on 
me nor was it of any use to the Bank.” 

This was a clear admission by Lala 
Harkishen Lal that he had fabricated this 
agreement deliberately for the purpose of 
deceiving the Court, the creditors, and the 
share-holders. He alleged that Dr. Jai 
Chand, the Vice-Chairman was privy to 
this. Dr. Jai Chand has filed certain 
letters passing between him and Lala 
Harkishen La’ shortly after the agreement 
was signed. I have read these letters: 
Dr. Jai Chand must at least have had 
a very grave suspicion that Lala Har: 
kishen Lal had no intention to carry out 
his agreement. He did not inform the 
meetings of the share-holders and cerditors 
or the Court. 

With regard to scheme No. 2 although 
Dr. Jai Chand and the other Directors who 
were then and now acting, knew all about 
the alleged defalcations and frauds of 
Lala Harkishen Lal, and had also received 
legal advice that civil and criminal action 
should be taken against him, they made 
him honorary general manager of the 
Bank during the period scheme No. 2 
was effective. 


The petition of the two creditors dated 
October 1933, was never decided. The Bank 
side-tracked the petition by putting forward 
scheme No. 3. This scheme was again laid 
before the creditors and share-holders and 
passed by them. Dr. Jai Chand address- 
ed the meeting and promised the share- 
holders and credito:s that if no arrange- 
ment was made wilh Lala Harkishen Lal 
for the liquidation of his debts, proper 
steps to enforce the Bank's claims would 
be taken, It was, and is, obvious that 
this scheme and all other schemes were 
bound to fail if Lala Harkishen Lal did 
not pay his debts. In the new scheme 
it was suggested that the depositors could 
set off their deposits against debts due 
by them to the Bank and further that 
“outsiders friends’ deposits might be 
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credited at not above 85 per cent.” This 
last suggestion was deliberately struck out 
by the Court wilh the consent of all 
parties. It was felt that this might give 
opportunity for fraudulent preferences to 
debtors. In view of what has been done 
recently by the Board of Directors, this 
is of importance. 

The present petition of Mr. Madan 
Gopal repeats the allegations of fraud and 
misfeasance against the old officers of the 
company. The present Board of Directors 
admits these allegations. Mr. Madan 
Gopal further alleges acts of misfeasance 
by the present Board. He alleges that 
scheme No, 3 has not been carried out 
by the Board and that the Board has 
been trafficking in its deposits. He al- 
leges that the resuscitation of the Bank 
is now wholly impossible; that the further 
liquidation of the Bank by the Directors 
is improper and would be more easily 
and efficiently carried out by the Court. 
The company by its written statement 
denies the allegations of misfeasance against 
the present officers; denies that the scheme 
has not been carried out; denies dealing 


in its deposits; and prays for more time. | 


Mr. Jagan Nath on behalf of the Bank 
admits that resuscitation of the Bank is 
now impossible, but presses that the cere- 
ditors have already been paid large sums 
of money since 1931 and the Bank ought 
to be allowed to continue for the purposes 
of realising the assets of the Bank and 
paying off the creditors. 

I think that the present Board of Direc- 
tors. has, with one very important excep- 
tion, substantially carried out scheme 
No. 3 as regards payments. It is true 
that the Directors have not, in accordance 
with cl. 10 of the scheme, taken steps to 
enforce the Bank's legal rights as secured 
in Annexure B of scheme No, 2—the 
agreement of Lala Harkishen Lal to pay 
his debts by instalments,—but they have 
brought suits against Lala Harkishen Lal 
in respect of some of his debts during 
the 15 months scheme No. 3 has been in 
operation. Ib is also true that cl. 15 of 
the scheme, 7. e, that “new business of 
the Bank in all directions will be con- 
tinued with greater vigour” has not been 
carried out. The Bank is now no longer 
functioning as a Bank at all. Such new 
deposits as the Bank has obtained have 
apparently been deposited by one or two 
of Lala Harkishen Lals companies. The 
‘public has endeavoured as hereinafter ap- 
pears, to realize their own deposits and 
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have not assisted the Bank by new de- 
posits. Very small amounts have been 
earned by hundi and collecting business. 
The costs of establishment far exceeds 
the profits of any business done. i 

The Bank has, however, deliberately 
departed from the scheme in the matter 
of adjustments of deposits as against the 
debts due to the Bank. It is not now 
disputed by the Bank that the Bank has 
arranged with various agents to buy its 
own deposits at eight annasin the rupee 
and these deposits have been allowed to 
be used by selected debtors for cancelling 
the debts due by them to the Bank, i. e., 
the Bank has bought for its debtors the 
creditors’ deposits at eight annas in the 
rupee and allowed them to be used at 
par value to adjust the debts owing to 
the Bank. In other words, the creditors 
of the Bank have been paid 50 per cent 
of the money due tothem and the debtors 
have only paid 50 percent of the amount 
due by them to the Bank. The Bank 
admits on this account adjustments to: 
the extent of 5 laca of rupees. That the 
present Directors knew that this was 
highly improper and contrary to the scheme 
is clear from their written statement filed 
in this case. They denied all trafficking 
in the deposits of the Bank. This is 
clearly proved, and admitted, to be false. 
This is the most serious fact which has 
been proved against the present administra- 
tion of the Bank. The Bank has by this 
action wholly destroyed any credit which 
might remain to it and all confidence in 
the administration of the Directors as 
well. 

While it is true that during the last 
three years the officers of the Bank have 
paid off a large proportion of the amount 
due to the creditors, it is also true that 
the money they have collected for this 
purpose from their debtors has been 
money easily obtained either from share- 
holders by way of calls or from debtors 
who have easily been persuaded to pay. 
The present position is that the liabi- 
lities of the Bank amount to 1 crore 46 
lacs of rupees, and the debts due to the 
Bank which remain to be collected are 
mainly those owing by the old Directors 
of the company. These now amount to 
1 crore 31 lacs of rupees. Mr. Jagan 
Nath on behalf of the Bank admits that 
the Board has tried persuasion and 
coercion, but has not recovered any sub- 
stantial sum of money’ from the remain- 
ing Director-debtors, It is clear from these 


1935 


figures that any. further distribution to 
the creditors must depend upon strong 
action being taken against the old Direc- 
tors of the [company. In view of the past 
history of this company since 1931 the 
present Board cannot be entrusted with 
the task of collecting money from Lala 
Harkishen Lal and the other Directors. 
Mr.. Jagan Nath's sole argument has been 
that the Bank has done well in paying 
oif the creditors and collecting its debts 
and that it should be allowed, therefore, 
to continue. I cannot agree. The Court 
affords in liquidation proceedings a much 
easier and less expensive way of collecting 
debts. A Liquidator under the orders of 
this Oourt is much more likely to collect 
the balance of the debts which are now 
due to the company than the Directors. 
The conduct of the present Board during 
the last 18 months does not give me con- 
fidence that they will adequately carry out 
further liquidation. The conduct of the 
officers of the company requires very 
careful investigation in order that, if in 
the liquidation, the allegations agaiust the 
officers are established, suitable steps may 
be taken sgainst them both civilly and 
criminally. There are conflicting decisions 
in this Court as regards the period of 
limitation applying to acts of misfeasance. 
This point will have to be settled, but 
even if a period of six years is allowed, 
action) must be taken at once if the old 
Directors are not to escape civil liability. 


It has been urged by Oounsel for the 
Bank that the opinion of the creditors 
and share-holders in meetings, which has 
been consistently in favour of the present 
Directors carrying on the liquidation, should 
be followed. I am aware of the various 
English decisions on this point. I do not 
however think that these decisions apply 
to the facts of this case. Further the 
rule as generally applied in England 
should not apply so strictly to India. 
Limited liability companies in India are 
in their infancy. Share-holders and cre- 
ditors -are easily misled. It is my ex- 
perience that fraudulent Directors have no 
difficulty in this country in deceiving share- 
holders and creditors. While the opinion 
of share-holders and creditors undoubtedly 
ought to be taken into consideration, these 
classes of persons in India at present 
require to be protected against themselves. 
It is clear that compulsory liquidation is 
the only effective method of collecting the 
debts of the company now remaining and 
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{or taking proper steps against the Directors 
themselves. - 

There it no doubt that limited liabi- 
lity companies afford an admirable me- 
thod of collecting small amounts of 
capital from various persons for the 
purpose of promoting prosperity. They 
have been compared with the discovery of 
steam for this purpose. It is important, 
however, that companies so formed should 
be honestly administered; otherwise confi- 
dence in limited liability companies and in- 
dustrial enterprise will cease. Itis parti- 
cularly the duty of ths Courtsofthis country 
to see that Directors and other officers of 
limited liability companies carry out their 
duties honestly and to punish them if they do 
not. Compulsory liquidation under the Court 
affords the best opportunity of performing 
this duty when there is a prima facte case 
of dishonesty against the officers of a 
company. Itis of the utmost importance 
in a province such as this, which has 
industrial ambitions, that defaulting 
Directors should be brought to book so that 
the public at large may have confidence in 
the administration of public companies. 

For these reasons I would accept the 
petition and order that the Peoples Bank of 
Northern India; Limited, be wound up 
under the orders of the Court. 

Addison, J.—I concur. | 

Tek Chand, J.—I agree that the affairs 
of this company have reached a stage when 
it is “just and equitable” that it should be 
wound up by the Court. 

The company was incorporated in April, 
1925. During the first five years of its 
existence, it appears to have done banking 
business on an extensive scale. In 1930 
it had 72 branches, Out of the authorisad 
capital of one crore of rupees nearly 95 
lacs had been subscribed, about one-half of 
which had been paid up. On December 31, 
1930, the amount of deposits of all kinds 
with the Bank stood at 34 crores of rupees 
in round figures. During the sucseeding 
half-year, however, there was arush onthe 
Bank and large sums of money were with- 
drawn by the depositors. The Bank 
successfully met the situation for nine 
months: it re-paid no less than one crore of 
rupees in this period, But it could not 
command sufficient cash any longer, and 
on September 29,1931, it suspended pay- 
ment. On October 26, 1931, within a 
month of the date of suspension, the 
company presented in this Court a petition 
under 5. 153, Companies Act, containing a 
“scheme of arrangement for the resuscita- 
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tion of the Bank.” It was stated in the 
petition that business had to be suspended 
“owing to the stringency of the money market, fall 
inthe price of Government securities, and an un- 
precedented demand for liquid cash,” 
that since the date of suspension a 

“large number of depositors and share-holders had 


expressed a strong desire that the company should 
be resuscitated, that the assets of the company were 


more than sufficient to pay off allits creditors in full. 


within a reasonable time and that the Board of 
Directors after considering the wishes of the 
creditors and share-holdera had drawn up a scheme 
of resuscitation,” 


.to consider which, it was prayed, meet- 
ings of the creditors and share-holders be 
convened under orders of the Court. 


On an examination of the scheme the 
Court found it defective in one important 
particular. It was noticed that a peculiar 
feature of the affairs of the company was 
that most of the Directors individually or 
jointly with others had borrowed large sums 
of money from it. OnDecember 3], 1930, 
the aggregate indebtedness of the Directors 
(excluding the loans advanced to Joint 
Stock Companies promoted or controlled 
by -one or other of them) amounted to 
Rs. 82,65,000. During the following ten 
months the Director-debtors had repaid 
more than 174 lacs, On. the date of the 
petition they still owed nearly 65 lacs, of 
which 49 lacs was described as “secured” 


and the balance as “unsecured.” The 
proposed scheme was silent as to the 
position of the Dtrector-debtors in the 


future Management of the company. The 
Court considered that in order to make 
the scheme a success, it was necessary that 
special efforts should be made during the 
period of resuscitation to wipe out this 
liability completely. Accordingly it ordered 
that the share-holders and creditors should 
consider the advisibility of making a provi- 
sion in the scheme to the effect: (a) that 
every Director of the Bank, who had taken 
money on loan from it, should re-pay the 
amount due in certain instalment; (b) that 
on default of payment of any instalment 
he should automatically cease to hold office 
as Director; and (c) that during the period 
of resuscitation no fresh loan of any kind be 
_advanced to any of the Directors. 

In the scheme as submitted by the 
Directors it had been proposed that 
provision ke made for “adjustment of loans 
against deposits at full value without 
recourse to the Bank.” The Court declined 
to incorporate this provision in the scheme. 
It observed that: 

“this term, if accepted, shall have the effect of giving 
undue preference to- some ef the creditors, and is 
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obviously detrimental to the interests of the genera 
body of the creditors, Any arrangement by such 
adjustments between individual debtors and creditors 

pips was likely to be!abused and was bound to 
thwart rather than help resuscitation.” 

This term was accordingly deleted from 
the scheme. The scheme, with the 
modification mentioned above, was con- 
sidered at meetings of the share-holders 
and creditors, which were very largely 
attended, and was unanimously adopted. 
The creditors, in order to safeguard their 
own interests, further resolved that three 
representatives of the creditors be taken on 
the Board of Directors of the Bank 
haying the same powers, privi- 
leges and responsibilities as the Directors 
elected by the share-holders. This was 
agreed toby the share-holders and incor- 
porated inthe scheme (No. |), which was 
sanctioned by a Bench of this Court on 
December 22, 1931. 


Some of the Directors, including the 
Chairman, who owed large sums of 
money to the Bank, were unable to pay 
20 per cent of their loans as provided in 
the scheme and therefore they resigned 
their seats on the Board. The vacancies 
were filled by election of persons who did 
not owe any money to the Bank. The 
Board also included three representatives 
of the creditors. Under the directions of 
the Board, as reconstituted, thea scheme 
worked well for a time. During the first 
four months no leas than 52 lacs of 
rupees was actually paid, or made avail- 
able, to the creditors in accordance with 
its terms. It was, however, felt soon that 
the Bank would be unable to pay the 
amount of the second instalment, which 
was due in August 1932. After certain 
proceedings, which need not be referred 
to here, on July 25, 1932, another 
scheme (No. 2) was put forward jointly by 
Diwan Jai Chand, Vice-Chairman of the 
Bank, and Lala MHarkishen Lal, the 
ex-Chairman and its principal individual 
debtor, suggesting certain modifications 
and praying that meetings of the share- 
holders and creditors be convened to con- 
sider the amended scheme and, if thought 
fit, to approve it. The essential features 
of this scheme were: (1} that the 
amount of each instalment was to be 
reduced and the period during which the 
amount due was payable extended (2) 
that extraneous help in the revival of the 
Bank was to be obtained by entering into 
arrangements with certain ‘Auxiliary 
Bank,” and (3) that an arrangement wag 
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to be made with Lala Harkishen 
Lal for the payment of his debts to the 
Bank in the manner set out in a document 
described as Annexure (B) to the 
scheme. 
Under orders of a Bench of this Court 
meetings of the creditors and share-holders 
were convened, at which the amended 
scheme (No. 2) wasduly approved by more 
than the statutory majority, and was 
sanctioned by the Court on November 15, 
1932. In aceordance with the terms of 
this scheme (No. 2) arrears of interest 
which were payablein January, Apriland 
July 1933, were duly paid or made 
available by the Directors on the dates 
fixed, andto this extent the scheme was 
duly carriedout. The first instalment of 
10 per cent of the principal was due on 
January 5, 1934, but three months before 
that date a petition for the compulsory 
winding-up of the company was present- 
ed by Pandit Roop Narain Raina, (who 
was formerly the General Assistant of the 
Bank, but had lately ceased to be in its 
service) and another creditor Lala Ram 
Lal. During the hearing of this petition it 
transpired that Lala Harkishen Lal, who, 
as already stated, had ceased to be a 
Director in the end of 1933, had been ap- 
pointed “‘Honcrary General] Manager” of 
the Bank bythe new Board in January 
1933. It was explained that this was 
done with a view to secure his: 
- “co-operation in the realization of the debts dus 


from the companies which were controlled 
by ae and from the other debtors of the 
Bank.” 


It appeared, however, that during this 
period no substantial recoveries had been 
made fromthe debtor-companies. In the 
course of the proceedings on Pandit 
Roop Narain Raina’s petition, Lala Har- 
kishen [al was examined as a witness 
and in his statement he repudiated 
Annexure (B) of the amended scheme 
(No.2), and declared that he was not 
bound by it. The Board of Directors, how- 
ever, stated that they were unable to accept 
this repudiation and passed a resolution 
removing him from the office of Honorary 
General Manager. They stated that they 
proposed to take steps against Lala 
Harkishen Lal to enforce the terms of 
Annexure (B). They represented that in 
view of the attitude taken up by him 
they were unable to pay the instalment 
of 1C percent which was payable in 
January 1934 under the Amended scheme 
(No. 2) and suggested that creditors and 
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share-holders should be made aware of 
the situation, that had arisen, and asked . 
to accept a modified scheme for deferied 


payment of the amount due to the 
creditors. The two creditors who 
had presented the petition for the 
winding-up agreed that the pro- 
posed scheme be submitted to the 
creditors and share-holders. Under 


orders of the Court, meetings were duly 
held and the modified scheme (No. 3) as 
submitied by the Directors was adopted 
with slight modifications by statutory 
majorities. In view of this the petitioning 
creditors, Pandit Roop Narain Raina and 
Lala Ram La), did not press their petition 
for the compulsory winding up of the 
company which was accordingly dismissed, 
and the scheme (No. 3), as modified at the 
meetings, sanctioned on January 22, 1934. 
On January 23, 1925, the present petition 
for the compulsory winding-up of the 
company was presented by Mr. Madan 
Gopal, Advocate, a creditor and share- 
holder of the company. In this petition 
allegations of fraud in the management of 
the company before it shut its doors in 
September 1931, and of mis-management 
against the present Directors have been 
made. It has also been averred that scheme 
(No. 8) as sanctioned by the Court has not - 
been carried out and that the affairs of 
the company have reached a stage when 
it is in the interests of the general body 
of creditors and others concerned that it be 
ound up by the Court. 
"It 18 nee from what has been stated 
above that the various schemes which have 
from time to time, been approved by the 
creditors and share-holders and sanctioned 
by the Court had in view the two-fold 
object of: fa) giving time to the company 
to enable it to recover its credit and re- 
sume work as a banking concern, and in 
the alternative: (b) to provide a convenient 
mode of paying of its creditors in easy 
instalments, It is beyond dispute that the 
Bank is not doing any real banking busi- 
ness. It has not been able to attract new 
customers, except a few deposits in current 
account and “bill collection” work on a 
small scale. Even the old depositors who 
have been paid off 28 per ni af the 
‘ncipal and 13 per cent. as interest on 
one pe a which they held in the Bank 
on the date it suspended business, have 
not renewed confidence in it by redeposit- 
ing any of the sums received by them. It 
was intended to enter into arrangements 
with “Auxiliary Banks” to help in the 
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resuscitation, but no such Banks have come 
into existence. It seems clear that there is 
not the least chance of the “resuscitation” 
of the company within any reasonable 
period of time and, indeed, this was prac- 
tically conceded by Mr. Jagan Nath 
Aggarwal, Counsel for the company. 

. This, however, is not by itself sufficient 
to. justify a winding-up order being made. It 
cannot be said that because the scheme has 
failed in this important particular it has 
failed on its entirety, and that the only 
course open to the Court is to order com- 
pulsory liquidation. Section 153, Companies 
Act, makes provision not merely for schemes 
for the “resuscitation” or "re-organisation" 
of companies, but it also provides for 
schemes of arrangement", which in the 
words of Vaughan Willams, J., (used in re- 
ference tothe corresponding section of the 
English Act) provide 

“an alternative mode of liquidation, which the 
Jaw allows the statutary majority of creditors to 
substitute for winding-up, whether voluntary or 


under the Court: In re London Chartered Bank of 
Australia (1), at p. 516*” 


See also Mott Lal Kanji & Co. vi. 


Natwarlal (2), at p. 29+, where it was 
observed that s. 153, provides an 
“alternative mode of liquidation which by oper- 
ation of law relieves the Oompany and its contri- 
butories from liability further than that which is 
contemplated or imposed by the scheme,” 
that 


Mr. Jagan Nath contends this 


“alternative mode of liquidation” as pro-- 


vided in the last scheme (No. 3) has been 
proceeding satisfactorily and that in spite 
of a variety of adverse circumstances, the 
present Directors, most of whom have been 
working without any remuneration for three 
years or more have complied with the terms 
of the scheme. He points out that interest 
due up-to-date has been paid in full and 
the two instalments of the principal which 
had fallen due since the last scheme was 
sanctioned have also been paid, the total 
payments made since January 1934, being 
21 lacs of rupees. He has also given 
details of the steps taken by the Directors 
to realize the amount due from the debtors, 
here being no less than 110 suits of the 
value of Re. 33,00,C00 pending at present, 
and 414 decrees of the value of Rs. 30,00,0u0 
under execution besides proceedings taken 
in the Insolvency Courts against a number 
of. debtors. I think all this is established 


(1) (1893) 3 Ob. 540; 62 LJ Oh, 841: 42 
69 LT 593 eee, EN 


(2) 56 B 16; 136 Ind. Cas. 491; AI R1932 ’ 
nd, Ral. (1932) Bom. 187. 32 Bom, 78; 
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on the record, and I do not find any fore 
in the allegations of the petitioner that th 
money forthe payment of the instalment 
due was raised improperly by sale o 
certain property at Delhi or by compromis 
of a claim against a debtor of Lucknow 
which, it was alleged had been entere< 
into the prejudice of the Bank. In m 
opinion the bona fides. of both thes 
transactions has been established beyonc 
Nor do I consider it of any import 
ance that the petitioner himself was no 
paid the amount due to him on the firs 
instalment, until after he had to file a sult 
It seems to me that this was due to a bon 
fide dispute asto the correct interpretatior 
of a certain clause of the scheme and, 12 
any case, it cannot afford any ground fo. 
the compulsory winding-up of the com 
pany. 

There has, however, been a breach o: 
the scheme in one very important matter 
It has been mentioned in an earlier pari 
of this judgment that when the first scheme 
was submitted to the Court, a proposal was 
put forward on behalf of the then Director 
that individual debtors should be permitted 
to adjust their loans against deposits held 
by other creditors, but the Court declined 
to allow this term to be incorporated in 
the scheme, as it was of opinion that this 
was likely to be abused and was bound 
to result in undue preference being giver 
to some debtors. Accordingly the proposal 
was dropped and the clause excluded from 
the scheme as approved by the creditors 
and share-holders and sanctioned by the 
Court. Two years later, when scheme No. 3 
was presented tothe Court by the present 
Directors, they also suggested similar ad- 
justments. The Court again rejected the 
suggestion and it was deleted from the 
scheme, with the concurrence of all parties 
concerned, including Counsel for the com- 
pany. In spite of this, however, it appears 
that the Directors have been allowing such 
adjustments on a fairly large scale, and 
for several months past, a regular traffic in 
the deposits of the Bank has been going 
on. 

It ig now admitted that deposits of over 
five lacs of rupees have been purchased at 
about 0-7-6 in the rupee, and sold at a 
profit of an anna or so to certain debtors 
with the result that while the selling 
creditors have received less than half of 
the amounts oftheir deposits, the purchas. 
ing debtors have got a complete discharge 
on payment of only fifty per cent of their 
dues. One Lala Tara Chand, who was exa- 
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mined as a witness by us, appears to have 
been doing regular business of purchase and 
sale of the Bank's deposits for about a 
year, For some months, he acted in part- 
nership with Sardar Bahadur Makhan 
Singh, Honorary Magistrate, Lahore Can- 
tonment, who is the brother of one of the 
present Directors of the company. Lala 
Tara Chand has deposed that in several 
cases purchases of deposits at less than half 
their face value were made by the Bank 
itself, which it subsequently sold to certain 
debtors charang a commission of 15 per 
cent and that numerous employees of the 
Bank have been acting as brokers in 
similar transactions with the full know- 
ledge and concurrence of the Directors. 
He also produced before us printed forms 
used in these transactions, and stated that 
they had been supplied to him by the Head 
Office of the Bank. It is, therefore, estab- 
jished beyond doubt that the Bank has 
been buying, or permitting some of the 
debtors to buy, its. own deposits at less 
than half their face value and from the 
list placed before us, it seems not improb- 
able that in some cases at least this has 
resulted in undue preference being given 
to the debtors concerned. Mr. Jagan Nath 
was. unable to offer any explanation as to 
why this trafficking in the deposits of the 
Bank bas been permitted by the Directors, 
and at the conclusion of the hearing he 
frankly admitted that to this extent they 
had gone contrary to the scheme, as approv- 
ed by the creditors and share-holders and 
sanctioned by the Oourt. 

It is significant that this admission was 
made only after the:Oourt had examined 
Lala Tara Chand and Sardar Bahadur 
Makhan Singh and the matter had been 
put beyond doubt by the facts disclosed 
in their evidence. In the written state- 
ment filed by Dr. Jai Chand on behalf of 
the company, the allegations made in this 
behalf in paras. 23 and 24 of Mr. Madan 
Gopal’s petition were not only not admitted, 
but it was l 

“emphatically denied that tbe Bank had appointed 


Tara Chand or asa matter of fact any other person 
as a broker for the purchase of its deposits.” 


It was also denied that the “Bank acted 
as agent for debtors for the purchase of its 
own deposits.” It was stated that the 
“allegations made were absolutely without 
foundation.” It is cbvious, that not only 
has there been a serious breach of the 
conditions of the scheme, but a disingenuous 
attempt was made to conceal the facts 
from the Court. In permitting such ad- 
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justments of “outside deposits” -on this 
scale, the Board of Directors have not 
merely departed from the scheme in one 
particular but, they have destroyed the 
very foundation of the “alternative mode 
of liquidation”, which had been adopted 
by the creditors and share-holders under 
s. 153. The essential feature of this part 
of the scheme was “payment in full to 
all the creditors within a reasonable time." 
Admittedly the creditors, whose deposits 
“adjusted” in 
the manner described above have received 
only seven to eight annas in the rupee. 
That this has been done not in one or 
two cases and for special reasons, but on 
a large scale and a regular traffic in 
deposits has been going on indicates 
clearly that the Directors find themselves 
unable to carry out the scheme as sanc- 
tioned, ` 

It appears from the “statements” filed 
by the Bank that while some of the old 
Directors and officers who owed small 
sums of money have repaid their loans 
the bigger Director-debtors have paid very 
little. The amount due from the ex-Dir- 
ectors and officers of this company and 
from the Joint Stock Companies controlled 
by them was in round figures Rs. 1,14,00,000 
in 1931; it stands at Rs. 1,16,00,000 now. 
These figures do not include the loan to 
the Punjab Cotton Press, Limited, which 
at one time was controlled by some of 
the Directors of ths company and this 
amount is now stated to be about 
Rs. 15,00,000. It is obvious that some more 
effective steps must be adopted to make 
recoveries of these debts. It seems to me 
clear, therefore, that a stage has been 
reached in the affairs of this company, 
when the only proper order to pass is that 
it be wound up by the Court. In coming 
to this conclusion Iam not unmindful of 
the fact that as against creditors of the 
value of Rupees 50,000 only, who have 
supported this petition Mr. Badri Das op- 
posed if on behalf of creditors holding 
deposits aggregating thirty lacs in value, 
who wanted the present Directors to coatinue 
working the scheme. He pointei out that 
under the various schemes as sanctioned 
by the Court, no less than l crore and 4 
lacs of rupees has been paid to the credi- 
tors and that their deposits have been 
carrying, and continue to carry, interest at 
41 per cent per annum, which would cease 
automatically cn a winding-up order being 
passed. Under normal conditions, the 
Court would have attached great weight 
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to the views of the creditors, but at this 
stage of the affairs of the company, and 
particularly in view of the fact that the 
Directors themselves-have destroyed the 
very foundation of the scheme by deliber- 
ately permitting adjustments against its 
terms, they cannot be allowed to remain 
in charge of its affairs. 

I concur in the order proposed Ly the 
learned Chief Justice, that the Peoples 
Bank of Northern India, Limited, be wound 
up by the Court. 

By the Court.—The petitioner will have 
his costs of the petition from the company. 
Pleader’s fee Rs. 100. 

D. Petition allowed. 


_ BOMBAY HIGH COURT 
Original Civil Jurisdiction Appeal 
No. 33 of 1934 
March 8, 1935 
BEAUMONT, O. J, AND RANGNEKAR, J. 
SECRETARY OF STATE 
— APPELLANT 
VETSUS 
MUNICIPAL CORPORATION, BOMBAY 
(No, 2)—RESPONDENTS 

City of Bombay Municipal Act {III of 1888), s. 
212—Land belonging to administration of G I.P. 
Railway—Whether subject to charge for Municipal 
taxes created by s. 212— Railways Act (IX of 1890), 
s. 135, tf applies. 

Land belonging to ths administration of the 
G. I. P. Railway which is a Government-owned 
Railway, is subject tothe charge for Municipal taxes 
created bys, 212, City of Bombay Municipal Act. 
Section 135, Railways Act, deales only with liability 
to pay and has no operation to such cases, 


Appeal from the decision of Mr. Justice 
Davar in Suit No. 1234 of 193C. 

Messre. K. Mel. Kemp and R. J. 
Kolah, for the Appellant. 

Mr. M, C. Setalvad, for the Respond- 
ents. 

Beaumont, C. J.—This is an appeal 
from a decision of Davar, J. The facts 
giving rise tothe appeal are that defen- 
dant No. 1 was a tenant from the G. J. P. 
Railway, which is a Government-owned 
Railway, and the lands belonging to it are 
vested in the Secretary of State for India. 
Certain taxes became due in respect of 
the property in question under the City 
of Bombay Municipal Act, 1888, and 
those taxes were not paid. It appears 
that on October 21, 1927, the Secretary 
of State commenced proceedings in eject- 
ment against defendant No. 1 and ulti- 
mately a decree was made in 1933, Ag 
far as [ can ascertain from the record 
the bulk of the taxes which are in dis- 
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pute were incurred during the currency 
ofthe tenancy, lt may be that a small 
amount was incurred after the ejectment 
suit was started, when the tenant would 
have become a trespasser. We have 
held in Secretary of State v. Bombay 
Municipality (1), that land vested in Go- 
vernment is subject to the charge for 
Municipal taxes created by s, 212, City 
of Bombay Muncipal Act, 1888. But it 
is said that that decision does not apply to 
the facts of this case, because the land 
in question was vested in the Railway Ad- 
ministration of the G.I. P. Railway. 
Becca 135, Railways Act, 1890, provi- 
eg; < 

“Notwithstanding anything to the contrary in any 
enactment, orin any agreement or ‘award based 
on any enactment, the following rules shall 
regulate the levy of taxes in respect of Railways 
and from Railway Administrations! in aid of the 
funds of Local Authorities, namely: (1) a Railway 
Administration shall not be liable to pay any tax 
in ald of the funds of any Local Authority 
unless the Governor-General in Council has, by 
notification in the official Gazette, declared the 
Rall way Administration to be liable to pay the 
ax, 

There isno other “rule” which seems 
to me to have any effect upon this case, 
so that the only rule deals with liability 
to pay. There have been three notifica- 
tions, Exs. G, H and T, and the effect of 
them is that taxes imposed by Local Author- 
ities, including the Bombay Maunici- 
ality, and including amongst the taxes 
the taxes in question in this suit, are made 
payable by the Railway Administration to 
the extent to which the taxes would be 
payable by the Secretary of State for 
India in Council. Now I must confess 
that I feel a certain amount of doubt 
as to what the real meaning ofs. 130, 
Railways Act is. All that sub-para. (1) 
does is to destroy the liability of the 
Railway Administration to pay, and in the 
case of these taxes, or at any rate the 
bulk of them, there never was any 
liability on the Railway Ccmpany to 
pay, because the liability was on the 
tenant under s. 146, City of Bombay 
Municipal Act. The effect of the noti- 
fications is to restore liability to pay, and 
in effect the notifications nullified sub- 
para. (1), s. 135, and it is, therefore, argued 
that that section really has no operation 
ab all. It merely destroys the liability 
of the Railway Administration to pay; 
that liability as to the bulk of the taxes 
in the suit never arose at all, and in go 


(i) 37 Bom. L R499; 158 Ind. Cas, 151;A 1 R 
1935 Bom. 347; 8 R B 113. 
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far as there may have been, under the 
Bombay Act, aliability on the Secre- 
tary of State to pay, that liability was 
restored by the notifications. Therefore, 
it is said, this case is covered by our 
previous decision, and s. 1385, Raul- 
ways, Act, has no application, On the 
other hand, it is argued by the Advo- 
cate-General that the effect of the open- 
ing words of s. 135 of the provision 


that is, 
“Notwithstanding anything to the contrary... 
the following rules shall regulate the levy of 


taxes in respect of Railways and from Railway 
Administrations,” 


is, in Substance, to repealthe provisions 
of the City of Bombay Municipal Act 
so faras they relate tothe levy of taxes 
on lands under Railway Administration, 
and to substitute therefor the rules laid 
down in the section, the only rule in fact 
being arule asto liability to pay. I do 
not think that construction can reasonably 
be placed upon the section, because one 
must go to the City of Bombay Municipal 
Act inorder to see,at any rate, what is 
the liability to pay. The Act, with the 
notifications, provides that every. Railway 
Administration in British India shall here- 
after be liable to pay, in respect of 
property within any local area, every 
tax which may lawfully be imposed by 
any local authority, and we must look at 
the Oity of Bombay Municipal Act in 
order to discover what the liability is, and 
also to discover how the liability is to be 
enforced. That brings in the charge under 
5. 212, On the whole it seems to me 
that s. 135, Railways Act, onits proper 
construction deals only with liability to 
pay, and having regard to the notifications 
made thereunder, tne section, at the pre- 
sent time, so far as the subject-matier 
of this suit is concerned, has no effective 
operation at all. That was the view of 
the matter taken by the learned Judge. 
1 think his view is right,and that the 
appeal must be dismissed with costs, 
with the same variation asin the other 
appeal. 
Rangnekar, J.—I agree. 


N. Appeal dismissed. 
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| LAHORE HIGH COURT 
First Civil Appeal No. 725 of 1932 
February 13, 1935 
ADDISON AND DIN Moaammap, JJ. 
NAUBAT RAI—Darsnpantr No. 9— 
APPELLANT 
VETSUS 
CHUNI LAL AND OTHERS—-PLATINTIRR 
AND DEFENDANTS--—ResPponDENTS 
Cwil Procedure Code (Act V of 1908), 0. XXI 
r. 63—Ciaim proceedings—Objectors impleading 
decree-holder and Jue gment-debtor —Judgment-debtor 
remaining ex parte—Order passed Ê Suit by ind 
debtor under r. 63—Maintainability. Aa 
Where the objectors impleaded both the decree- 
holders and the jJudgment-debtor in their claim 
proceedings and the judgment-debtor was served 
to appear in those objection proceedings and when 
he did not appear an order was passed by the 
executing Court to the effect that proceedings 
would be ex parte so far as he was concerned: 
Held, that the judgment-debtor was made a party 
to the claim objections, and in these circumstances 
the order was made against him as well as the 
decree- holders in those claim proceedings and hence 
O. XXI, r. 63, Oivil Procedure Code, gives the 


judgment-debtor the right to institute a suit for 
declaration without having to do anything more 

Ib is a question of fact in each case whether a 
judgment-debtor is a party to objection proceedings 
and, whether the order passed in them is made 
against him, Anant Ram v. Damodar Das (1) 
relied on, 


F. C. A. from a decree of the Sub-Judge 
ae Class, Jhang, dated February 6, 
1932. 

Messrs. Shambu Lal Puri and M 
Chand Shukla, for the Appellant. ` = 

Messrs. Nand Lal Salooja, B. D. Bahl 
and Ratan Lal Chawla, for the Respond- 
ents. 


#ddison, J.—This suit was brought by 
Chuni Lal, son of Ganesh Das against 
Naubat Rai, son of Wazir Ghand. his 
cousin and Atma Ram, Devi Ditta and 
Jinda Kam, three grandsons of Mangat 
Rai. Musammat Jindi Bai, widow of the 
plaintiff's deceased brother Jahangiri Lal 
was also a defendant. Parshotam Dag 
had four sons Mangat Rai, Jais Mal 
Wazir Chand and Ganesh Das, Jais Mal 
separated very early from his three other 
brothers and it is nobody’s case that he 
ig concerned with the property in diepute 
in this case. When he separated, the three 
brothers—Mangat Rai, Wazir Chand and 
Ganesh Das—were left joint and their 
property was joint. Later, however, they 
separated and the principal question in 
this suit is whether there was a partition 
of the property when they did so or later. 

Tirlok Chand Jinda Ram obtained a 
decree against the plaintiff Chuni Lal and 
they attached one-half share of the pro- 
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perty in dispute along with certain other 
properties in order to realize their decree 
against Uhuni Lal on the ground that 
one-half belonged to their judgment-debtor 
Chuni Lal. Naubat Rai, defendant No. 1, 
filed one set of objections to this attach- 
ment alleging that he was the exclusive 
owner of the property. Atma Ram, Devi 
Ditta and Jinda Ram, defendants Nos. 2 
to 4, filed another set of objections saying 
that they were owners of a one-half share 
of the property and they admitted that 
Naubat Rai was entitled to the other 
half. The orders of the Executing Court 
dated November 17, 1928, were to the 
effect that both objections succeeded. 
Thereupon Chuni Lal instituted the pre- 
sent suit under O. XXI, r. 63, Civil Pre- 
cedure Code, for a declaration that he 
was entitled to a one-third share in the 
four properties in suit, the other two-thirds 
going to the descendants of Mangat Rai 
and Wazir Chand. 
The trial Court has given him a decla- 
ration as regards three of the properties 
to the effect that he is joint owner to 
the extent of one-sixth but dismissed the suit 
in respect of the fourth property. It left 
thé parties to bear their own costs. The 
share of Chuni Lal was cutdown to one- 
sixth on the ground that his brother’s widow 
was entitled to one-sixth as his brother 
was separate from Chuni Lal before he 
died. Against this decision the defendant 
Naubat Rai has preferred First -Appeal 
No. 725 of 1932 praying that the decree 
of the trial Court should be set aside 
while Chuni Lal, plaintiff, has preferred 
First Appeal No. 733 of 1932 praying that 
‘he should have been given his costs. 
The first point taken on behalf of 
Naubat Rai was that a suit for a declara- 
tion did not lie under O. XXI, r. 68, 
Civil Procedure Code, as the judgment- 
debtor was not a party to the objection 
proceedings and as the decision of the 
Executing Courtcould only be taken as 
adverse to the decree-holders, and not to 
Chuni Lal. St is apparent, however, from 
the record of the Executing Court that 
Naubat Rai and the other objectors im- 
pleaded both the decree-holders firm of 
Tirlok Chand Jinda Ram and Chuni Lal 
in their claim objections. Further Chuni 
Lal was served to appear in those objec- 
tion proceedings and when he did not 
appear an order was passed by the Execut- 
ing -Court lo the effect that proceedings 
would be ex parte so far as he was con- 
cerned. There is no question therefore 
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but that he was made a party to the claim 
objections and in these circumstances the 
order was made against him as well as 
the decree-holders in those claim proceed- 
ings. That being so. Order KAT, r. 63, 
gave him theright to institute the present 
suit for a declaration without having to 
do anything more such as bringing a suit 
for partition of the entire joint property. 
It is unnecessary to refer to the numerous 
rulings on this question as the rule itself 
is clear enough but we may say that we 
are in agreement with the Judges who 
decided the case reported as Anant Ram 
v. Damodar Das (1}, where it was held. 
that it ig a question of fact in each case 
whether a judgment-debtor is a party to 
objection proceedings and whether the 
order passed in them is made against him. 
On the merits also we are in agreement 
with the finding of the trial Judge. When 
Jais Mal separated from his three other 
brothers in 1868, ‘the property now in 
question remained joint. In 1893 Mangat 
Rai grandfather of defendants Nos. 2 to 
4, instituted a preemption suit against 
one Jinda Ram in which he prayed for 
a decree on the ground that property 
No. 3 belonged to him. In the course of 
that case on November 21, 1893, Mangat 
Rai stated that the house No. 3 on the 
strength of which he had brought 
the pre-emption suit, was the joint 
property of himself and his hrothers 
Wazir Chand and Ganesh Das the latter 
being the father of Chuni Lal. He made 
a similar statement on January 4, 1893. 
Lakhmi Chand a creditor of Naubat Rai, 
applied in 1923 to have Naubat Rai 
declared an insolvent. At that time 
defendants Nos. 2 to 4, the grandsons of 
Mangat Rai, filed objections that they 
had 1-3rd share in properties Nos. 1 and 
2. This means that Naubat Rai had a 
1-3rd share and Ganesh Das the father of 
the plaintiff a third share. Further Naubat 
Rai in thoss proceedings included the 
Multan property in the possession of-Chuni 
Lal as joint family property. This negatives 
the partition theory now set up by: the 
defendants. Ghani Lal himself was sued 
in Multan with respect to an ancestral 
house there by one Rangu Ram in 1907 
and in that case Chuni Lal, put in a 
written statement that the sons of Par- 
shotam Das had a fourth share in the 
house in question. Wazir Chand father 
of Naubat Rai appellant, admitted as a 


(1) A IR 1914 Lah, 447; 22 Ind. Oas. 797; 84 P 
R 1914; 102 P L R 1914; 59 P W R 1914, 
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witness in that case that he and his two 
brothers were joint and that they were 
joint owners of the share in. the house in 
Multan. When Jais Mal applied for the 
separation of his share of land in 1880 the 


shares of his three brothers Mangat Rai, ° 


Wazir Chand and Ganesh Das were 
joint and this state, of affairs has con- 
tinued. There is no doubt therefore that 
the decision of the Court below is correct 
and that Chuni Lal is entitled to a declara- 
tion that he has a one-sixth share in the 


property mentioned in the decree of the, 


trial Judge. The appeal of Naubat Ra, 
_therefore,is dismissed with costs. 

There is no force in the appeal of Chuni 
Lal as to costs and it was not seriously 
pressed. It also is dismissed but there 
will be no order as to costs of it. 

N. Appeals dismissed. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 706 of 1929 
: May 1, 1935 
`- BEASLEY, C. J. AND MapHavan NAIR, dJ. 
A. K. OOSMAN—2np DEFENDANT— 
APPELLANT 
Versus 
~n GURTAJEE COOVARJEE AND ANOTHER 
— NIL AND Ist DEFENDANT— 
RESPONDENTS. 
' Contract—Agreement for sale of property—Repu- 
diation by purchaser— Purchaser when enttiled to 
recover purchase money. 

A person who had repudiated acontract for sale 
of land without justifiable reason cannot sue to 
recover the purchase money from the vendor who 
objects to the repudiation and is willing to perform 
the contract. He can recover only if the vendor had 
also treated the contract as atan end or a reason- 
able time has elapsed beyond which it is not right 
for the vendor to sit down and do nothing, either 
indicating of his intention to treat the contract as 
still in existence or to treatit as at an end or to sue 
for specific performance. Kunnanavar Chiranjit 
Singh vy, Rat Bahadur Har Swarup (|), referred 
to, 


0. 

S. C. A. against the decree of the District 
Court of Coimbatore in A. S. No. 320 of 
1925 preferred against the decree of the 
Court of the Subordinate Judge of Nilgiris, 
Ootacamund, in O. 8. No. 93 of 1924. 

Metsrs. A. Visvanatha Ayyer and A. 
Ramaswamy Iyer, for the Appellant. 

Messrs. K. Bashyam Ayyangar and T. R. 
Srinivasan,; for the Respondent. 

Judgment.-—The question to be decided 
in this Second Appeal is as follows: Oan 
a plaintiff who had repudiated a contract 
for sale of land without justifiable reason 
sue to recover {he purchase money from;the 
defendant (vendor) who objects to the re- 
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pudiation and is willing\, 
contract ? The question sufi 

the facts. In the plaint, 
claimed the recovery of money 

had paid as an advance of the 
money for the purchase of certain Pr ; 
and alleged that he rightly repudiated 
contract and hence was entitled to read. 
the money. The written statement of the 
2nd defendant, who is the only defendant 
who matters in this case, states that the 
contract has been broken by the plaintiff 
and that he (the 2nd defendant) has always 
been ready and willing to perform his 
part of the contract. He says that the suit 
is not maintainable against him and that 
the plaintiff has no cause of action against 
him. The defence, therefore, is a defence 
which shows the 2nd defendant's intention 
to regard the contract as still in existence, 
It is beyond dispute that, if any party to 
a contract repudiates the contract, the 
other party can still regard the contract as 
existing. That is what the 2nd defendant 
has done in this case. Unfortunately for 
the plaintifi’s case, he did not take the 
trouble to get the necessary issues framed 
relying purely and simply upon his justi- 
fication in repudiating the contract and 
regarding that as quitesufficient, if proved, 
to enable him to get a return of the money. 
That is not so when it is remembered that 
the other party to the contract is entitled 
to regard the contract as still existing and 
that when the date for the completion of the 
contract arrives, if any date is fixed he may 
then regard the contract as at an end and 
sue for damages for breach of contract or 
he can treat the contract as being in exist- 
ence still and sue for specific performance 
of it. No such point was raised by the 
plaintiff ; and there has keen no finding 
recorded either of the Courts on the ques- 
tion as to whether the time for completion 
of the contract had arrived, that isto say, 
whether a date had been reached upon 
which it was reasonably incumbent upon 
ihe 2nd defendant to make a decision 
either to treat the contract as at an end 
or regard it as alive and immediately to 
sue jor specific performance. All they say 
is that the plaintiff filed his suit founding 
his claim upon the allegations to which 
reference has already been made. We must 
not be taken as intending to decide in 
this case that, whenever money is paid by 
way of advance of the purchase price and 
the contract is broken by the would-be 
purchaser he is precluded from recovering 
the money so advanced. That is not so. 
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most certainly is not to be prevented 
from recovering it; but it must be shown 
that the defendant has regarded the contract 
as at an end or that a reasonable time 
has elapsed beyond which it was not right 
for the defendant to sit down and do noth- 
ing, either indicative of his intention to 
treat the contract as still in existence or 
to treat it as at an end or to sue for 
specific performance. In such a case as 
that the plaintiff would be entitled to re- 
cover back the advance of purchase price 
but none of these facts have been proved 
nor were they put in issue in the case; and 
in second appeal we are not going to 
allow an entirely new case to be set up 
here. ‘The trial Court found that the re- 
pudiation of the contract by the plaintiff 
was not justified. The lower Appellate 
Court agreed in that finding but, relying 
upon the decision of the Privy Council in 
Kunnanavar Chiranjit Singh v. Rat Baha- 
dur Har Swarap (1) reversed to trial 
Court's decree and held that the plaintiff 
was entitled to recover the money. The 
judgment of their Lordships of the. Privy 
‘Council is exceedingly brief andthe facts 
are not fully stated and there is nothing to 
show whether in that case the defendant (the 
vendor) from whom the money was sought 
to be recovered had treated the contract 
as at an end or subsisting which, in our 
view makes a difference. We, therefore, 
think that the lower Appellate Court wrong- 
ly relied upon the decision in support of 
its judgment. In our view, the trial 
Courts view of the matter was correct and, 
therefore, this appeal must be allowed with 
costs throughout and the decree of the 
lower Appellate Court set aside and that 
of the trial Court restored. We have to 
add this, however, that, although it is very 
unfortunate that there has been a lapse of 
10 years between the date of the filing of 
the suit and now, the 2nd defendant is 
not entitled to keep both the money and 
the property aad accordingly within 4 
months from this date the plaintiff will be 
at liberty to tender a conveyance deed and 
the balance amount to the 2nd defendant 
who will execute the conveyance and have 
it registered at the expense of the plaint- 
iff. If within 4 months the piaintiff does 
not do this, the case will be posted for 
further orders. 

re Order accordingly. 

(1) 50 ML J 629,94 Ind, Cas. 782; A I R1926 
PO i 23LW 172; 30 WN 168; (1926) MW N 
145-24 A L J 248 (P 0). 
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RANGOON HIGH COURT 
First Civil Appeal No. 180 of 1934 
January 23, 1935 

Pacr, C. J. ano Mya Bu, J, 
V. E. A. R. M. CHETTYAR 
:-FIRM— APPELLANT 
Versus 
KO SHWE OHN AND OTAERS— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. II, 
r, 3—Cause of action for personal decree in suit on 
pro-note—Whether can be joined to cause of action 
on mortgage—Held, that transferees from mortgagor 
though proper parties were not necessary 
parties, 

The cause of action for a personal decree upon 
the promissory note is incompatible with, and 
cannot be joined to, a cause of action upon 
the mortgage; for the relief sought in respect 
of the claim based on a promissory note isa per: 
sonal decree against the promisors, whereas the 
decree in a mortgage suit does not impose any 
personal obligation upon the mortgagor to pay the 


- mortgage debt, 


Held, on facts, that in a suit on the mortgage, 
the transferees from the mortgagor ofthe proper- 
ty subject to the mortgage in suit were proper 
but not necessary parties. Sabdarali v. Sadashiv 
Supdu (1), applied. 

F: A. against a decree in Civil Regu- 
lar No. 221 of1934. 

Mr. H. Talukdar, for the Appellant. 

Mr, Ba Maung, for the Respondents. 

Page, C. J.— Having regard to the relief 
claimed in the present suit it is manifest 
that it was intended to be a suit upon 
a mortgage in which a mortgage decree 
was sought. . The form of the plaint, how- 
ever, is such that the learned Judge, 
Braund, J., was led to believe thatthe suit 
was based upon a promissory note. In 
these circumstances the learned trial 
Judge passed a decree in favour of the 
plaintifis for the amount due under the 
promissory note. At the same time he dis- 
missed the suit in so far as it purported 
to be based upon a mortgage upon the 
ground that he didnot ‘think that the 
necessary parties are before me to enable 
me to give the relief in the mortgage ac- 
tion”, It was but natural, having regard 
to the language in which the plaint was 
couched, that Braund, J., should have been 
misled. Of course, the cause of action for 
a personal decree upon the promissory note 
was incompatible with, and could not be 
joined to,a cause of action upon the mort- 
gage; forthe relief sought in respect of 
the claim basedon a promissory noteis a 
personal decree against the promisors, 
whereas the decree in a mortgage suit does 
not impose any personal obligation upon 
the mortgagor to pay the mortgage debt. 

Now, treating the present case as one 


13845 


based upon the mortguge, as we think it 
was, the four defendants Nos. 2 to 5, were 
proper, but not necessary parties, and 
ought to have been impleaded as defend- 
ants, as appears from the evidence given 
atthe trial by the first defendant, upon 
the footing that they were transferees from 
the first defendant of the property subject 
tothe mortgage, and as such were persons 
entitled to redeem the property. The 
learned trial Judge in the course of his 
judgment expressed the opinion that 

“Upon the death of defendant No 1's wife she 
left certain children, one or all of whom are 
interested as her heirs in this equity of redemp- 
tion. Thave no doubt that ib is so, and that 
there are indeed other persons than defendant 
No. 1 interested in the equity of redemption, 
and that being so, 1 do not think tbat the neces- 


sary parties are before me toenable me to give 
the relief in the mortgage action.” 


In my opinion, with all due respect to 
Braund, J., neither defendants Nos. 2 to 9 
nor the orasa nor the four kanitha chil- 
dren were “necessary” parties to the suit 
although it may be that the orasa as well 
as defendants Nos. 240 5 were “proper” 
parties thereto: Sabdarali v. Sadashiv Supdu 
(1). In such circumstances the Court was 
able to pass an effective mortgage decree 
against the first defendant even in the 
absence of these persons. For the reasons 
that I have given, and having regard to 
the admissions of the first defendant in 
para. 5 of his written statement, the 
appellanis are entitled to a mortgage-decree 
for Rs. 9,632-8-0 against all the defendants 
with costs against the first defendant. 
There will be no order for costs as against 
defendants Nos. 2to ð. 

There result is that the appeal is allowed, 
the decree of the lower Court set aside 
and adecree passed in favour of the 
appellants inthe above sense. The ap- 
pellants are entitled to their costs of the 
appeal as againstthe first defendant, 

Mya Bu,J.—I agree. 

N Appeal allowed. 


(1) 43 Bom. 575; 51 Ind, Cas, 223; A IR 1919 Bom, 
135; 21 Bom. L, R 369, 
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Appeal Against Order No. 418 of 1932 
April 18, 1935 
BEASLEY, O. J. AND Coenrsu, J. 
BODO JAGANNADHO NAIKO 
AND OTAERS—APPELLANTS 
versus 
HARIHARA MAHAPATRO AND OTHERS 
— RESPONDENTS 
Limitation Act (IX of 1908), Sch, I, Art, 182 (5)— 
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Execution proceedings—Order striking off proceed- 
ings—Legality— Subsequent proceedings—- Limitation. 

An order ‘striking off the file’ an execution 
petition is wholly irregular and is not recognis- 
ed by the law or by any Codeof Procedure and 
if a petition has been so struck off a subsequent 
application should be treatedas a revival or con- 
tinuation of the earlier one which was irregularly ` 
stopped. Fattamayyav. Paitayya (1} and Chattar 
Singh v. Kamal Singh (2), referred to 


Appeal against the order ofthe Court 
of the Subordinate Judge of Berhampore, 
dated August 3, 1931, in E. P. No. 94 of 
1930, in O. S.No. 29 of 1911. 

Mr. C. Rama Rao, for the Appellant. 

Mr. C. S. Venkatachariar, for the Res- 
pondent. 

Beasley,C. J.—In this appeal the lower 
Court has held that the proceedings in 
question were not barred by limitation by 
reason of the fact thatthey were merely 
a continuation of earlier proceedings. 
Those earlier proceedings culminated in the 
following order dated February 1, 1928, 
being passed hy the Subordinate Judge of 
Berhampore, viz. 


“Sale stopped for want of bidders, 
petition is struck off the file," 


This is yet another instance ofan order 
being made which is wholly irregular and 
is not recognised by the law -orby any 
Oode of Procedure. It is an order which 
has been time and again condemned by this 
Court and by other Courts in reported 
decisions. Itis necessary torefer to only 
two of them for this purpose. One of these 
is Pattamayya v. Pattayya (1) a decision 
of Devadoss and Waller, JJ. There 
Devadoss, J., whilst pointing out that there 
is no provision of law by which the 
Executing Court could lodge a petition or 
record it orstrike it off for whet is com- 
monly called satistical purposes and’ that 
the Executing Court is bound to follow the 
procedure laid down in the Code and can- 
pot dismiss tbe application for the reason 
that itis long-pending, on page 219 expres- 
ses his strong disapproval in the follow- 
ing words: 

“In this connection I must express my strong 
disapproval ofthe practice of striking off or 
lodging an execution application for  satistical 
purposes. The soonerit is stopped the better it 


would be forthe parties as well’as for the Courts 
executing decrees,” 


lt is much to be regretted that, although 
these observations were made by that 
learned Judge in 1925, the practice still 
continues, ‘The practice has been the sub- 
ject also of observations by a Full Bench 
of the Allahabad High Court in Chattar 


Execution 


(1)50 M LJ 215; 92 Ind. Cas. 762; A I R 1926 
Mad, 453; (1926) M W N 262, 


330 
Singh v. Kamal 
280* it 1s stated: 
“And, in the second place, the order in its 
terms was not one justified by any law of 
procedure, It has been repeatedly observed in 


judgments of this Court that an order ‘striking 
off a pending epplication for execution is not re- 


Singh (2), where at page 


cognised by the law. This view was again ex- 
pressed in a recent judgment of a Bench of 
this Court where it was said that an order 


directing an execution application to be ‘struck off’ 
was Dot an order sanctioned by any rule.” 


In this case it is quiteobvious that the 
order ‘striking off’ the petition could not 
possibly have been an crder intended to 
dismiss the petition. The salewas merely 
stopped for want of bidders and the 
Oourt would have no jurisdiction then and 
there to dismiss the execution petition 
upon that ground. It was clearly an order 
made quite irregularly for statistical pur- 
poses and I agree with theview of the 
lower Court here that the subsequent pro- 
ceedings were merely a revival or conti- 
nuation of those earlier ones which were 
irregularly stopped by being ‘struck off’, 
For these reasons, this appeal must be dis- 
missed with costs. 

Cornish, J.—I agree. 


A. Appeal dismissed. 
(2) 49 A 276; 100Ind. Oas. 692; AIR 1927 AL. 
16. 25A L J 201(F B.) 

*Page of 49 A—|#d.| 


LAHORE HIGH COURT 

Miscellaneous First Civil Appeal No. 601 

; of 1935 
June 15, 1935 
ABDUL RABHID, J. 
ALLAH BAKSH—PLAINTIFF— APPELLANT 
Versus 
Mian MOHAMMAD ALLAH BAKSH— 
DEFENDANT-—RESPON DENT. 

Workmen's Compensation Act (VIII of 1923), 5. 3 
—Mere negligence of employee—Whether wilful dis- 
obedience of order expressly given—Hmployee’s con- 
tributory negligence does not exonerate employer 
from liability. 

In law mere negligence cannot be regarded as 
wilful disobedience by the workman to an order 
expresaly given. Contributory negligence on the 
part of the employee does not exonerate the em- 
ployer from liabilty to compensate the employee if 
the accident could have been avoided by the exercise 
of ordinary care and diligence. Urmila Dasi v. 
Lata Iron Steel Co., Ltd, Jamshedpur (1), relied 


* Mise. F. C. A. from an order of the Senior 
Sub-Judge, Lyallpur, dated February 9, 
1939. 

Mr. Shujauddin, for the Appellant. 

Mr. R. N. Malhotra, for the Respondent. 


Judgment.—This is an appeal under 
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s.30, Workmen's Compensation Act, 1923 
against the order of the Commissioner dis 
missing the applicaticn of the appellant for 
grant of Rs. 504 as compensation. Allah 
Bakhsh appellant was injured on February 
10,1934, in a Cotton Ginning Factory be- 
longing to Mian Muhammad Allah Bakhsh, 
respondent. Onthat day the dutyof Allah 
Bakhsh was to remove cotton coming out of 
ihe opener (Jhanba.) While the appellant 


was carryingon his duty, his hand acciden- 


tally came in contact with the tooth roller of 
the opener and got crushed; the bones of his 
fingers were broken and twisted. 

The application was resisted by the res- 
pondent on various grounds, the main 
ground being that the applicant was neg- 
ligent, and that if he had observed the 
orders expressly given to him in connection 
with the performance of his duty, the aci- 
cident would not have occurred. It was 
also pleaded on behaif of the owner of the 
factory that the duty of the appellant was 
to remove cotton from underneath the 
opener and to carry it to the factory, and 
that it was no business of his to remove 
the cotton asit fell from the tooth roller of 
the opener. Certain forma] objections were 
also raised which have been decided by the 
Commissionerin favour of the appellant. 
The Commissioner had dismissed the appli- 
cation of the appellant on the ground that 
he was negligent in the performance of his 
duty, and that, but for his negligence 
the accident would not have occurred. It 
was contended on behalf of the appellant 
that even on the finding of the Commissioner 
the appellant was entitled to compensation. 
Section 3, Workmen’s Compensation Act, is 


in the following terms: , 

“If personal injury is caused toa workman by acci- 
dent arising out and in the course of his employment, 
his employer shall be liableto pay compensation in 
accordance with the provisions of Oh. 2, provided that 
the employer shall not be so liable if the accident is 
directly attributable to the wilful disobedience of the 
workman to an order expressly given or toarule ex- 
pressly framed, for the purpose of securing the safety 
of workmen.” - 


Ít was maintained that mere negligence 
onthe part of the workman does not amount 
to wilful disobedience by the workman to 
an order expressly giveu. This contention 
has greatforce and must prevail. There is 
no reliable evidence on the record tothe 
effect that any order was expressly given 
to the appellant not to remove cotton from 
in front of the opener. No evidence has 
been produced that in this factory any 
rules were expressly framed for the pur: 
pose of securing the safety of workmen og 


1935 


to the notice of the workmen. The appellant 
was probably too hasty and over-zealous 
in removing the cotton coming out of ihe 
opener, and in doing so he got his hand 
accidentally crushed by the opener. In 
Jaw mere negligence cannot be regarded 
as wilful disobedience by the workman to 
an order expressly given. In the present 
case, as mentioned above there is no evidence 
of any express order having been communi- 
cated to the workman. 

It was contended on behalf of the respond- 
ent that, though the accident took place 
during the course of the employment of the 
appellant, it was not an accident which 
arose out of his employment. The duty of 
the appellant was to remove the cotton after 
it had fallen out of the opener. It was while 
he was removing this cotton that the ac- 
cident occurred, The accident, therefore 
arose out of andin the course of his employ- 
ment though probably the accident would 
not have taken place had the appellant not 
been unduly hasty or over-zealous in the 
removal of cotton. Reference may be made 
in this connection to Urmila Dasi v. Tata 
Iron & Steel Co., Ltd., Jamshedpur (1), where 
was held: 

“In order that an employer may claim exemption 


from liability to compensation under proviso (bi (2) 
to s. 3 (1) itis not enough to prove a reckless anda 


rash actonthe part of the workmen, but it must be ` 


shown that the employee was guilty of wilful disobe- 
dience of a rule expressly framed within the meaning 
of the proviso, andthe burden of proving this fact lies 
onthe employer. Contributory negligence on the 
part of the employee does not exonerate the employer 
from liability to compensate the employee ifthe aci- 
cident could have been avoided by the exercise of 
ordinary care and diligence.” 

For the reasons given I accept this appeal, 
set aside the order of the Commissioner, 
dated February 9, 1935, and remand the case 
to him in order to assess the amount of com- 
pensation payable to the appellant. The 
respondent shall pay the cosis of the appellant 
throughout. 


D. | Appeal allowed. 
(1) 8 Pat. 24; 112 Ind. Cas, 328; A I R1928 Pat. 


508; 9P L TSL. 





MADRAS HIGH COURT 
Civil Revision letition No. 1643 of 1933 
July 26, 1935 
VARADACHARTAR, J. 
RAMAHARL PATRO— COUNTER- 
PETITIONER 
l versus 
GOVINDA RONA —PETITIONER— 
RESPONDENT 
. Civil Procedure Code (Act V of 1908), a, 95-—Suit 


RAMAHARI PaTROv. GOVINDA Rona (MADR.) 
that any such rules, if framed, were brought’ 
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on behalf of minor plaintiff — Wrongful arrest 
before judgment— Award of compensation to defendant 
—Compensation, whether recoverable from minor's 
estate— Procedure tobe followed by Court. 

Section 95 of the Civil Procedure Code is not in- 
applicable tosuits instituted by a next friend on 
behalf of a minor plaintiff, and where the Court awards 
compensation for wrongful arrest before judgment 
to the defendants in euch a suit, the compensation 
would therefore, just like tbe award of costs, be 
recoverable from the minor's estate. 

In such a suit it is for the Court to consider whe- 
ther or not compensation ought to be awarded and 
if the Court is satisfied that in making the applica- 
tion the next friend was acting for his own ends and 
not in the belief that it was interests of the 
minor's esiate,the Court may either refuse to ex- 
ercise its discretion and refer the defendants to a 
suit for damages or, if the analogy of O. XXII, r. 14, 
could be invoked, the Court may pass an order against 
the next friend himself, 


Petition under s.115 of Act V of 1908 
praying the High Court torevise the order 
of the Court of the District Munsif of Ber. 
hampore, dated April 29, 1933, and made in 
O. P. No. 13 of 1982. 

Mr. B. Jagannadha Das, for the Peti- 
tioner. 

Judgment.— This revision petition raises 
a question of some importance. In a money 
suit instituted on behalf of a minor plaint- 
if by his mother as next friend, an arrest 
before judgment was obtained on allega- 
tions which have been subsequently found 
by the Court not to have been justified. 
The defendant accordingly applied for an 
award of damages under s. 95 (a) of the 
Civil Procedure Code and the lower Court 
has awarded a sum of Rs. 80 and directed 
it to be recovered from the family property 
of the minor. | 

In revision, Mr. Jagannadha Das contends 
that taking the arrest to be improper, it 
was a tortious act of the next friend and 
the Court ought not to have awarded 
damages against the minor's estate in res- 
pect of such tortious act. The objection 
is plausible and I am sorry to be obliged 
to decide it without the help of an argu- 
ment on behalf of the respondent, as the 
tespondent is ex parte. 


I bave, however, come to the conclusion 
that the view taken by the Court below ig 
right. In considering the provisions of the 
Code relating to costs (8, 89) or to damages 
for improper arrest or attachment before 
judgment (8.95), it does not seem to me 
right to deal with the general law relating 
to the circumstances in which a minor's 
estate can be made liable in respect of 
the acisofa guardian. Takethe instance 
of a suit instituted by a next friend on 
behalf of a minor. When such a suit 
fails, Courts have frequently given a decree 


for the 
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lor costs against the minor's estate. Ido 
not think it ie possible to bring such a 
case under any principle of the law of 
contract or the law of torts or the law 
relating to alienation by a guardian. I 
presume that the justification for such a 
course is that the lenguage of s. 35 is wide 
enough to authorise it and it is only in the 
special circumstanees contemplated by 
O. XXXII, r, 14, Civil Procedure Code, 
namely, when the Court is satisfied that 
the institution of the suit was unreason- 
able or improper, that the next friend can 
be made personally liable for costs. In 
the same way, when s. 95 of the Code is 
invoked, 1 do not think it is legitimate to 
canvass whether if a suit for damages is 
brought by a defendant aggrieved by a 
wrongful arrest or attachment, he could 
obtain relief against the minor plaintiff or 
not. Itmay ina sense be true that s. 95 
provides a summary remedy for relief 
. which can also be obtained by a suit. But 
J am not satisfied that the two remedies 
are co-extensive for all purposes and must 
be decided on the same considerations. 
For instance, sub-cl. (b) of s. 95 provides 
for compensation being payable to a de- 
fendant against whom an arrest or attach- 


ment before judgment was obtained if the ` 


suit of the plaintiff ultimately fails and 
if appears to the Court that there was no 
reasonable or probale ground for instituting 
the same. J very much doubt if a claim 
like this could be made the subject of a 
separate sult. 

I have, therefore, to consider whether 
there is ány necessity or justification for 
~excluding the application of s. 95 to cases 
in which the plaintiffhappensto be a minor 
. Tepresented by a next friend. I am not 
Satisfied that there is sufficient reason for 
doing so. It may ordinarily be presumed 
that in such a suit, the next friend is 
taking step to obtain an arrest or attach- 
ment before judgment, only in the sup- 
posed interest of the minor. If ultimately 
damages should be awarded in respect of 
such action, if may well be made a matter 
of accountability by the guardian to the 
Minor’s estate, instead of denying all 
redress to the aggrieved defendant on the 
ground that the application was made not 
by the minor plaintiff but by his next 
friend. The section only says that the 
award of compensation is to be against 
the plaintiff and the plaintiff in the action 
is undoubtedly the minor and not the 
guardian. The award of compensation 
would, therefore, just like the award of 
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ects be only against the minor, recoverable 
no doubt from his estate. ` 

I do not feel that such a view will seri- 
ously jeopardise a minor’s interests. After 
all, it is for the Court to consider whether 
or not compensation ought to be awarded 
and if the Court is satisfied that in making 
the application the next friend was acting 
for his own ends and not in the belief that 
it was for the interests of the minor's 
estate, the Court may either refuse to 
exercise its discretion and refer the defend- 
ant to asuit for damages or if the analogy 
of O. XXXII, r. 14, could be invoked (even 
during the plaintiff's minority) tbe Court 
may pass an order against the next friend 
himself. I am accordingly of opinion that 
the balance of convenience is in favour of 
the view that s. 95 ought not to be held 
to be inapplicable to cases in which the 
plaintiff happens to be a minor. The revi- 
sion petition is, therefore, dismissed. 

A. Appeal dismissed. 


TY gt | 


_ RANGOON HIGH COURT 
First Civil Appeal No. 161 of 1934 
April 12, 1935 
MOSLEY AND Donk ey, JJ. 
U PO KYAW AND orpERs—AFPELLANTS 
VvETSUS 

U SHWE MYA AND otHEEs—~ 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), Sch. IJ, 
paras. 14, 15—Arbitrator—Misconduct — Award made 
after examining parties only~Hxamination of wit- 
nesses not asked for—Award, if vitiated—~Whether 
can be set aside on this ground. 

Where an award was made by an arbitrator on 
exaimination of the parties only and the parties did 
not at the time protest against the procedure and 
demand examination of witnesses but subsequently 
complained of this defect and sought to get the award 
set aside on ground of arbitrators misconduct : 

Held, the failure of the arbitrator to ask the parties 
whether they desired to produce any witnesses for 
examination wasjust sucha slip in his procedure, 
which did not goto the substance of his decision, but 
as they didnot at the time protest against this pro- 
cedure and demand that witnesses should be examin- 
ed, they could not subsequently be heard to complain 
ofthis defect in the procedure adopted and urge it 
as a ground for setting aside the award. l 

F.O, A, against a decree of the Assistant 
District Court, Pegu, dated July 31, 1934. 

Mr. E. W. Lambert, for the Appellants. 

Mr. So Nyun, for the Respondents. 

Dunkley, J.—This is an appeal by the 
President and members of the Thabyegan 
Association, which is a Tenancy .Co- 
Partnership and Credit Society, registered 
under the Burma Qo-operative Societies 
Act, 1912. The appellants were the defen- 
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dants in a suit brought by the plaintiffs- 
respondents, who are past members of the 
Society for setting aside an award made 
by an arbitrator appointed under cl. (2), 
1. 19 of the Burma Co operative Societies 


Rules, 1931, on the ground of misconduct 


of the arbitrator. 

It is admitted on behalf of the plaintiffs- 
respondents that at the end of the 
agricultural season of 1930-31 they were 
In arrears in the payments of their dues 
to the Society to the extent of Rs. 3,686-4-0. 


In consequence of these arrears, by a. 


resolution passed at a meeting of the 
Committee of the Society on March 23, 
1931, they were expelled from the Society. 
This resolution was confirmed at a general 
meeting held on May 14,1931. At neither 
of these meetings were the plaintifis- res- 
pondents or any of them present. Under 
bye-law 50 of the Bye-laws governing the 
Society, by which admittedly the plaintiffs- 
respondents are bound, a member may be 
expelled by the Oommittee for failure to 
pay rent, or loan or interest within two 
months after due date, and he may appeal 
against such expulsion to the next general 
meeting the decision of which shail be 
final. Ib is further admitted that the plain- 
tiffs-respondents have not 


of the Committee of March 25, 1931, 
expelling them from the Society, but it is 
alleged by them that they have received 
no notice of their expulsion, and that, 
therefore, they have not been in a position 
to prosecute their right to appeal to the 
general meeting. 

The case of ihe Society, as laid before 
the arbitrator, was that after the resolu- 
tion expelling them from the Society, of 
which the respondents received due notice, 
the respondents vacated the lands in May 
1931, and actually handed over certain 
buildings on their lands to the Society in 
part satisfaction of their dues, and in sup- 
port of this allegation, a minute of a 
Committee meeting of the Society, dated 
May 18, has been produced, and at 
the foot of this minute appear the names 
of the six respondents, and it is alleged 
that these names were signed either by 
respondent No. 1, U Shwe Mya, or by 
respondent No. 2 Maung Sein Tun. If 
this minute be accepted as correct, and 
if it be held that the signatures at the 
foot thereof were made by one of the 
respondents, then it is clear that at least 
on that date, namely, May 18, 1931, the 
respondents had notice of their expulsion, 
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“place, and the award 


appealed to: 
a general meeting against the resolution. 
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Consequently, as they have not appealed 
to the meeting, the order of expulsion 
has become final and conclusive and 
cannot be agitated before the Courts. It 
is common ground that the respondents 
did equally vacate the lands in May 1931, 
and that during the agricultural season 
1931-32 the lands were worked by other 
persons who at a general meeting of April 
20, 1932, were elected members of the 
Society. It is further common ground that 
at the beginning of the agricultural season 
1932-33, the respondents re-entered into 
possession of the lands and cultivated them 
in spite of the protests of the Committee 
of the Society. It was their re-entry upon 
the lands which gave rise to the dis- 
pute which ultimately came before the 
arbitrator. 4. 

As pointed out in the judgment in Oivil 
First Appeal No. 174 of 1932 of this 
Court, which was between the same parties 
and arose out of a preliminary issue in 
the suit, the dispute between the parties 
could only be decided, under r. lo of 
the Burma Co-operative Society’s Rules, 
1931, by such an arbitrator as hay taken 
of the ‘arbitrator 
appointed under r. 15 is final and bind- 
ing on the parties unless it is liable to 
be set aside, in a suit brought for the 
purpose, on any of the grounds mentioned 
in para. 14 or para. 15, Sch. II, Civil 
Procedure Code. The plaintiffs-respondents 
brought a suit in the Assistant District 
Court of Pegu for setting aside this award. 
The allegations made in the plaint, on 
which they sought to have the award set 
aside, so far as they have not now been 
abandoned, are: first, that the arbitrator 
had failed to determine ths amount due 
by the plaintiffs-respondents to the Society 
and secondly, that the arbitrator had 
failed to examine witnesses cited by them. 
In regard to the first ground, the amount 
which was due by the respondents to the 
Society was not a matter which fell to 
be determined by the arbitrator. The only 
point which was before the arbitrator for 
decision was whether the plaintiffs-respon- 
dents had been lawfully expelled from 
the Society, under bye-law 50 of the Bye- 
laws of the Society, by the resolution of 
the Committee, dated March 25, 1331, 
confirmed by the resolution of the general 
meeting of the Society, dated May LHM, 
1931. 

As regards the allegation thıt the 
arbitrator had failed to examine witnesses 
cited ky the respondents, it is clear that 


834 


the respondents never cited any such 
‘witnesses. Plaintiff-respondent No. 1, U 
Shwe Mya, who alone of the respondents 
gave evidence at the trial of the suit, 
alleged that he took five witnesses to be 
examined by the arbitrator, and that his 
‘Witnesses were not examined by the 
arbitrator, in spite of his request to 
examine them. There is no corroboration 
of his statement to this effect. In fact, the 
evidence called by him is that of certain 
persons who alleged that they were taken 
by U Shwe Mya to the arbitration with 
a view to their being examined as wit- 
nesses, but that as they were not present 
at the arbitration they did not know whe- 
ther the arbitrator declined to examine 
them. The president of the Association who 
is the first appellant, U Po Kyaw, says 
that the arbitrator did not ask the parties 
whether they wanted to examine any 
witnesses, and that neither he for the Society 
nor Ù Shewe Mya for the respondents 
informed the arbitrator that they desired 
to examine any witnesses. The evidence 
of U Lay Maung, who was the arbitrator, 
is to-the same effect. In his examination-in- 
chief he said : 


“Neither party adduced witnesses J 


think, I 
also did not atk them to adduce witnesses.” 


~ In cros examination he stated: 

‘ “On July 12, 1922, the parties came to me with 
the appointment order and the proceedings, I 
then told them that 1 would take up the inquiry 
on the next day. I don't remember if I then iold 
them to bring witnesses. I don't remember if I 
said anything about the witnesses. Neither party 
put in witness lists before me. Neither party asked 
me to examine witnesses. I don’t know if their 
‘witnesses came or not. I did not ask the parties 
if they brought witnesses. I dcn’t remember if I 
asked them it they brought witnesses or not.” 


Maung Po Wup, the secretary of the 
Society, who was present at the arhi- 
tration, has stated that no witnesses were 
examined, and that there was no talk 
about witnesses. Maung Hmip, who was 
also present at the arbitration, says that 
neither U Shwe Mya ror U Po Kyew 
said to U Lay Maung that the would cite 
witnesses. Ccnsequently, it is clear from 
this evidence that what happened at. ihe 
arbitration was that the arbitrator failed 
to ask the parties whether they. desired 
to cite witnesses, and in so failing to ask 
them, his conduct was no doubt extremely 
remiss. But, on the other hand, the parties 
themselves did not suggest to him that they 
desired to have witnesses examined, and it is 
clear that U Shwe Mya did not inform 
the arbitrator that he had witnesses pre- 
gent or that be desired any witnesses to 


Ü fo Kyaw b. 6 suwi mya (RANG) < 





158 10 
be examined. In Mg. Shwe Hpu v. U Mat 
Nyun (1), is was held that unless in the 
procedure adopted by the arbitrators,ther€ 
has been something radically wrong ol 
vicious, and an award cannot be impeached 
on the ground that the technical web oj 
judicial procedure and rules of evidence 
which surround judicial procedure were 
not strictly adhered to. The dictum ol 
Lord Halsbury, L. C., in Andrews v. 
Mitchell (2) (at p. 80*}, was quoted witt 
approval: 

“ We must nob insist upon a too minute obser 
vance of the regularity of forms among person: 
who naturally by their education or by theu 
opportunities cannot be supposed to be veri 
familiar with legal procedure, and may accord 
ingly make slips in what ig mere matter of forn 


without any interference with the substance’ oi 
their decisions.” 


The failure of the arbitrator to ask the 
parties whether they desired to produce 
any witnesses for examination was just 
such a slip in his procedure, which did 
not go to the substance of his decision. 
If either of tha parties had asked to be 
allowed to examine witnesses and the 
arbitrator had declined .to examine them. 
the position would have been entirely 
different, and it would have been neces- 
sary to set aside his award; but the 
parties were plainly cognisant of their 
rights, and consequently, as they ac 
quiesced in the procedure of the arbitrator 
in giving his decision afler the examina- 
tion of the parties only, and did not at 
the time protest against this procedure and 
demand that witnesses should be examined, 
they cannot now be heard to complain of 
this defect in the procedure adopted and 
urge it'as a ground for setting aside the 
award. Moreover, it is clear that, what- 
ever evidence the respondents had called, 
ib could have availed them nothing in 
this case, for on their own admissions they 
were rightly expelled from the Society. 
They admitted that they were indebted to 
the extent of nearly Rs. 4,000, to the 
Society, and this indebtedness afforded 
good ground for the Committee, acting 
under by-law 50, to expel them from the 
Society, and when they had been so ex- 
pelled they had no further right to work 
lands belonging to the Society. That ai 
the time they acquiesced in this decisior 
is Clear from the fact that they vacated 
the lands for one agricultural season and 

ee 387; 91 Ind. Cas, 659; A I R 1995 Rang, 
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their allegation that the persons who 
actually worked the lands in the next 
season were merely put in at their re- 
quest as their tenants. by the President 
of the ‘Society is one which is deserving 
of no credence, for it is clear that they 
themselves took no interest whatever in 
the lands for a period of one year. 
It was only after they had for a whole 
season abandoned the lands that they at- 
tempted again to obtain possession of 
them, and even so without satisfying the 
dues which were due from them to the 
Society. 

The judgment and decree of the As- 
sistant District Court of Pegu in Civil 
Regular Suit No. 4 of 1934 were clearly 
wrong. This appeal is allowed, and the 
judgment and decree of the Assistant Dis- 
trict Court are set aside, and the suit of 
the plaintiffs-respondents is dismissed with 
costs. Advocate's fee in this Court five 
gold mohurs. 

Mosley, J.—I agree. 

N, Appeal allowed. 
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LAHORE HIGH COURT 
Criminal Revision Petition No. 1737 of 
1934 
March 12, 1939 
CURRIE, J. 

AMAR NATH AND ANOTAER— CONVICTS — 
PRTITIONESS 
versus 


EMPEROR—Opposits Party 

Penal Code (Act XLV of 1880’, s. 414—Applica- 
tion of, t0 a case of person spending money stolen by 
another, 

Section 414, Penal Code, provides for the punish- 
ment of those who voluntarily assist in concealing or 
disposing of or making away with property which 
they know or have reason to believe tobe stolen 
property. In reality the question is whether the 
words “disposing of” cover spending of money 
stolen by somebody else. The words cannot be 
divorced from their context and the intention of the 
section is to punish persons who subsequent to the 
commission ofthe offence either conceal it or make 
away with it by destroying or otherwise disposing of 
it. The section is intended to penalize persons who 
deal with stolen property in such a way that it be- 
comes impossible to identify itor use ibas evidence. 
The section cannot apply to a case of a man spend- 
ing money stolen by another. 

Or, R. P, from an order of the Sessions 
Judge, Sialkot, dated August 14, 1934. 

Mr. Ram Lal ånand, 11, for the Peti- 
tioners. 

Messrs, Des Raj Sawhney and G, R. 
Khanna, for the Crown. 

Order.—One Amar Nath was convicted 
under s. 408, Fenal Code, for embezzling 
p sum of Rs. 2,214 belonging to the firm 
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Hari Chand Keka Ram ånd another. Lal 
Chand and Joginder Singh were convicted 
under s. 414, Penal Code, but not under 
ss. 408 and 109, with which they were also 
charged, Their appeals were rejected by 
the learned Sessions Judge. Amar Nath 
and Joginder Singh have filed the present 
petition for revision. As regards the case 
of Amar Nath, his guilt is proved up to the 
hilt and there ig no ground whatever for in- 
terference. 

As regards Joginder Singh, the evidence 
against him consists of the fact that’ on 
the day following the embezzlement he 
and Lal Chand were seen with Amar Nath 
in Lahore and again took quarters together 
at Amritsar on the same day and at 
Amritsar Joginder Singh bought certain 
clothes and took Sarain Singh to measure 
Amar Nath for other clothes. The money 


‘thus spent according to the prosecution was 


the proceeds of the embezzlement about 
which Amar Nathin his confession stated 
that it was handed over to Joginder Singh. 
There is, however, nothing definite-to sups 
port this and Joginder Singh, as already 
noted, was acquitiel of the charge of abet- 
ment. The question is whether the mere 
fact that at Amritsar he spent money 
which he must have known to be ths 
proceeds of the embezzlement 16 enough 
to bring him within the scope of s. 414, 
Penal Code. Section 414 provides for the 
punishment of those who voluntarily assist 
in concealing or disposing of or making 
away with property which they know or 
have reason to believe to be stolen property. 
In rzality the question is whether the words 
“disposing of” cover a spending of money 
stolen by somebody else. The words can- 
not be divorced from their context and it 
is clear that the intention of the section 
is to punish persons who subsequent to 
the commission of the offence ‘either con- 
ceal it or make away with it by destroy- 
ing or otherwise dispose of it. The section 
is clearly intended to penalize persons 
who deal with stolen property 10 such A 
way that it becomes impossible to identify 
it or use it as evidence. Thus melting 
down ornaments would come under tha 
scope of this section. ; 

T do not think that it can apply to the 
case of a man spending money stolen by 
another. In my opinion the conviction 
cannot be maintained. I accept the peti- 
tion, set aside the conviction of Joginder 
Singh and discharge him from his bail, 

D, Conviction set aside, 
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LAHORE HIGH COURT 
First Civil Appeal No. 1910 of 1930 
December 10, 1934 
ADDISON AND DIN MOHAMMAD, JJ. 
Sayyad FATEH SHAH— PLAINTIFF 
— Å PPELLANT ` 
VETSUS : 
Musammat BASSAN KHATUN AND 

OTBERS — DEFENDANTS— RESPONDENTS 
Custom (Punjab)— Succession — Shirazi Sayyads in 
village Jarahi, Kabirwala Tahsil, Multan Disirict— 


Daughter married to near collateral— Whether ez- 
cludes collaterals. 


FATEH SHAH 0. HASSAN KHATUN (LAB) 


15810 
Among Shirazi Sayyads in village Jarahi in Kabir- 
wala Tahsil, Multan District, a daughter who has 


married a near collateral is entitled under custom, to 
exclude the collaterals. 


Messrs. Badri Das and Achhru Ram, for 
the Appellant. 

Messrs. R. C. Manchanda, M. C. Mahajan, 
Vishnu Datt Krishna Sarup and 8, C. Man- 
chanda, for the Respondents. 

Addison, J.—The following pedigree 
table is necessary:— 








FAZAL SHAH 
l l 
Murad Shah Jaman Shah Subhan.Shah 
(widow) Alam Khatun’ 
Fateh Shak 
(plaintiff). daughter 
| Salamat Bibi 
| | 

Rukan Shah Bukan Shah Jindwada Shah ead Shah 
=Musammat 


| 
Mubarik Bibi Amir Ali Shah 


Musammat Sardar Bibi 


(widow Musammat Alo 
(defendant No, 8.) 


Barkat Ali Shab, 
(defendant No. 5.) 


daughter Musammat Jindwadi 


—Musammat 
Hassan Khatun 
(defendant No. 1.) 


=Hukam Shah 


(widow Musammat Sat Bhrai, 


(defendant No. 7,) 


| 
Hassan Shah, 
(defendant No, 6.) 





| 
Gui Shah, 
(defendant No. 2,) 


Fateh Shah instituted the present suit for 
possession of ten specified areas of land. 
His case was that on the death of Subhan 
Shah in 1897 his widow, Musammat 
Alam Khatum succeeded him, On the 
death of the latter in 1909 she was succeeded 
by her unmarried daughter, Musammat 
Salamat Bibi. Musammat Salamat Bibi 
died unmarried on January 29, 1927. The 
revenue authorities then mutated the 
Jand left by Subhan Shah in the name of 
Musammat Hassan Khatun defendant No. 1, 
although according tothe plaintiff he was 
entitled to one-half and the descendants of 
Murad Shah were entitled to the other 
half. Musammat Hasan Khatun was 
recognised by the revenve authorities as 
another daughler of Subhan Shah who had 
married Jindwada Shab, son cf Murad 
Shah, a near collateral. It was set outin 
the plaint that ehe was not the daughter of 
Subhan Shah and it was further claimed 
that even if she was so, she was not entitled 
fo succeed to the progertv as she had 


| 
Ghulam Rasul Shab, 
(defendant No. 3.) 





Bakhat a 
(defendant No. 4.) 


married. It was further set out that even 
if Musammat Hasan Khatun was entitled 
to succeed, she had lost that right as she 
did not claim her share of the property on 
the deaih of her mother, Musammat Alam 
Khatun, when Musammat Salamat Bibi, 
the unmarried daughter, alone succeeded. 
The first six areas of land mentioned 
were in the name of Musammat Salamat 
Bibl. Areas Nos. 7 to 9 however were in 
the name of Hukam Shah, son of Jindwada 
Shah, and Musammat Hasan Khatun. It 
was alleged in the plaint that this was 
done by Musammat Salamat Bibi on 
April 3,1916, and that this transfer wags 
not binding on the plaintiff. Item No. 10 
consisted of occupancy rights granted by 
Government and it was claimed that these 
rights could also go to the collaterals. 
"In para. 2 of the plaint it was stated 
that the common ancestor, Fazal Shah a 
Shirazi Sayyad acquired the landsin dispute, 
This will make all the property ancestral. 
It was further set out that this Fazal Shah 
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originally belonged to village Lal Isan in 
the Montgomery District and had brought 
with him to Multan District the custom 
prevailing in the Montgomery District, 
according to which married daughters. did 
not inherit even though they were married 
to near collaterals. 

When the suit was.instituted both Adham 
Shah and Hukam Shah were alive. They 
died during the pendency of the suit and 
their sons, defendants Nos. 2 to 6, were 
brought on the record as their represent: 
atives. Adham Shah and his sons 
supported the case of the plaintiff, but 
Hukam Shah and his sons denied the 
plaintiff's claim and stated that Musammat 
Hassan Khatun was entitled, as a daughter 
married to a near collateral to succeed 
to her father’s lands. It was, of course, 
inthe interest of Hukam Shah being the 
son of Musammat Hasan Khatun to support 
her claim. As regards areas Nos. 7 to 9 
it was pleaded that Subhan Shah sold ail 
his property in villages, Faridke and 
Bhupri Muhammad Rehman, to Hukam 
Shah in 1896, but by inadverteace areas 
Nos. 7 to 9 were omitted from the mutation 
then recorded although Hukam Shah was 
in possession of these areas since i896. It 
was Claimed that all that Musammat 
Salamat Bibi did in 1916 was to set right 
what had been effected by Subhan Shah 
in 1886. As regards property No, 10 it 
was said that that was a question to be 
decided by the Government who still own 
the land. The trial Court found that 
Subhan Shah did sell areas Nos.7 to 9 to 
Hukam Shak in 1896 and that Hukam 
Shah was in possession of those areas since 
that date. As regards property, No. 10 
it was admitted in appeal that the question 
of succession to it did not arise in the 
present suit, the matter being one for the 
revenue authorities. As regards tne other 
- issues, the trial Court found that Musammat 
Hasan Khatun was the legitimate daughter 
of Subhan Shah and that she married 
_dindwada Shah, a near collateral. It 
further found that according to custom such 
“a married daughter succeeded in preference 
to the collaterals. The suit was according- 
ly dismissed with costs and the plaintiff has 
appsaied. 

lt appears ihat the family of the parties 
first came from Jhang District to 
Montgomery District where they settled for 
some sixty years. ‘Thereafter they left the 
Montgomery District and scattered in 
various directions, Some twenty years 
later some of the family returned to the 
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Montgomery District, and about the same 
time, the ancestor of the parties, Fazal 
Shah migrated to village Jarahi in the 
Sarai Sidhu Tahsil of the Multan District, 
Tahsil Sarai Sidhu is now called Tahsil 
Kabirwala. There is a note in the 
pedigree table of village Lal Isan in the 
Montgomery District which has been 
Exhibited as D-18. It was recorded in 
1363 and is to the effect that this village 
Lal Isan was formerly included in the 
Government forest. Five generations 
before Lal Isan, their common ancestor, 
migrated from Pirwala village in the 
Pargana and District of Jhang to Lal 
Isan in the Montgomery District and 
obtained a sanad from the authorities after 
paying nazrana. The village was occupied 
for sixty years and was thereafter deserted 
on account of famine and the proprietors 
went to differant places. The village 
remained deserted andthe area uncultivat- 
edfor some tweuty years. Later on the 
sons of Dadu Shah, Farid Shah, Mahbub 
Shah, Rajan Shah, Lal Shah, Khawaja Shah 
and Najaf Shah came again to Lal Isan 
in the time of Maharaja Ranjit Singh 
(i.e., before the British occupation) and 
re-started cultivation. This note makes it 
clear that these Shirazi Sayyads were not 
natives of Montgomery District but im- 
migrants thereto from Jhang. Exhibit P. 
97-8 recorded on October 17, 1877, isthe 
corresponding note in the pedigree table 
of village Jarahi in Tahsil Kabirwala, 
District Multan, to which the parties to 
this suit belong. According to it village 
Jareahi was desolate and the ancestors of 
the parties brought their flocks and camels 
from village, Lal Isan to it in order to 
find grazing. Jt was in the time of 
Maharaja Ranjit Singh that Fazal Shad, 
the comm2n ancestor of the parties, 
migrated to this desolate area. Shortly 
afterwards he was joined by Ahmad Shan 
his real brother, who was given one-third 
of certain wells, Another weil was sunk by 
Murad Shah and his descendants own It ac- 
cording to ancestral shares. — 

It is clear from these two historical notes 
that this family origimally belonged to the 
Jhang District, They migrated trst to Lal 
Isan village in the Montgomery District 
with their Hocks and herds in order to find 
grazing. They settled there for some time 
and again scattered in various directions 
in order to find food and grazing for their 
cattle. Twenty years after leaving Lal 
Isan some members returned to it, while 
Fazal Shah, the ancestor of the parties 


Pal 


. recorded. 


BBB 


All this happened inthe time of Maharaja 
y Ranjit Singh before the British occupation 
, and before any statement of custom was 
Ti is also clear that the Multan 
_ branch of the family has kept up no sort 


. of connection with the Montgomery branch,’ 


` Malhar Shah, P. W. No. 8 one of the 


ih ` 


. principal witnesses for the plaintiff, who 


, belongs to the Montgomery Distriet has 
stated that he didnot even know whether 
` the Multan branch of the family were Shiag 
: Or Sunis, and that they never used to go to 
‘Village Jahari on such an important 


- occasion as Muharram. He further stated 


‘that they had no relations with the 
residents of villageJahari, and no marriage 
| between the Sayyads of Lal Isan and the 

Sayyads of Jahari had ever taken place. 
. There is, in fact,no evidence that these 
; branches ofthe family retained any sort of 
connection with each other. 


There is no dispute that custom. is 


“followed by this family and.not their 
, personal law and the principal ques- 
ition to be decided in this appeal is 


what custom do the parties follow ag 
_Tégards the succession of a daughter, who 
„is married to a near collateral, to her 
father. Exithibt D-16 is a copy of a judg- 
, ment, dated October 25, 1877, of a Civil 
Court inthe Jhang district. The plaintiff 
rin that case was a cousin of the deceased. 
; The point at issue was whether according to 
¿the custom obtaining among the Sayyads of 
óf male issue was entitled to succeed to 
the immovable property left by her father 
-to the exclusion of his cousins. It wag 
held that it was established on the eyi- 
‘dence that a daughter in the absence of 
‘male issue succeeded to her father’s pro- 
perty, provided she was married to one 
of his heirs, i, e, a collateral. It was 
‘further stated that this was the. general 
custom there and that there were many 
such instances in that part of the country. 
This is an important decision in view of 
‘the circumstances that this family came 
‘originally from Jhang District. In the 
"latest Customary Law of the Jhang District 
“compiled in 1929 it is stated in the 
answer to question No. 39 that the general 
custom in Jhang now is that daughters 
‘succeed in the absence of male collateral 
-kindred within five degrees though certain 
tribes - profess a different custom; e. g 
‘some ‘Sayyads of Chinniot tahsil allege that 


if any person had neither song nor nephews ss 
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then daughters inherited in preference to 
the male collateral kindred, whilst amongst 
Sayyads and Qureshis, in the absence of 
collaterals of the fourth degree, daughters 
did inherit, especially those daughters who 
were married to collaterals within five 
degrees. This later compilation of the 
general Customary Law is not, however, the 
Same as that stated in the prior compila- 
tions, These are set out in Khizar Hayat 
v. Allah Yar Shah (1), where it was 


mentioned that the Riwaj-i-am prepared at 


the settlement of 1820 provided that a 
daughter and her descendants succeeded 
only if the former be married in the 
family of a near relation. Again the 
hiwaj-t-am prepared in connection with the 
settlement of 1901 provides that married 
daughters do not generally succeed, but 
if a collateral descended from a common 
grandfather be notin existence, then such 
daughters succeed provided they are mar- 
ried in the family of the father. In the 
neighbouring district of Muzaffargarh. 
which lies between Jhang and Multan, a 
somewhat similar custom prevails. Thig 
appears from the report in Allah Wasaya 
v. Lahran (2). In this case it was held 
that a daughter loses her right of succes- 
sion to ancestral property in presence of 
her father’s brother's grandsons by marry- 
ing outside the family. It will be ap- 
parent from this discussion that in the 
Jhang District the rights of daughters have 
been gradually lessened when statements 
as regards custom were recorded at the 
various settlements, but their rights are 
still considerable. 

As regards Montgomery District, the 
custom is not the same asin the districts 
further west already referred to. Atp. 78 
of the paper took the custom of Sayyads 
of the Montgomery Tahsil prepared at the 
settlement of 1872 ig set out and is to the 
effect that daughters remain in possession 
of their father’s property in the absence 
of sons until their marriage. After- mar- 
riage they Icse all right in the estate, i. e, 
they have an interest inthe property until 
Marriage, just as a widow has. The 
various customary laws compiled for the 
Multan district are quite clear, as regards 
the custom in Kabirwala tahsil, to which 
these Sayyads belong. Mr. Roe compiled 
ihe Customary Law of Multan district in 
the year 1679 and this .was reprinted in 


(1) 7 Lah 4; 27P LR 214; 93 Ind. Cas, 1009; AL R 
1926 Lah. 171. 
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1901. At p. 19 of this compilation as 
regards Tahsil Sarai Sidhu, e., Kabirwala, 
the answer of all Muhammadans was as 
follows: 

“If the daughter has married a collateral of her 
father she will succeed to the exclusion of the 
collaterals, and after her, her children will succeed, 
But if she has not thus married she will not 
succeed,” 

In Emerson's Customary Law compiled 
in 1923-24 the answer to question No. 59 
is as follows : ; 

“When there are no sons, in the case of un- 
married daughters, with certain exceptions, they 
succeed until marriage, As regards married 
daughters, with certain exceptions, all tribes as- 
serted that in the presence of collaterals within 
the necessary degrees they were excluded. Amongst 
the exceptions are the Sayyads of Kabirwala Tahsil, 
except Bokhari Sayyads. These Sayyads of Kabirwala 
Tahsil, except Bokhari Sayyads, asserted that a 
daughter married toa near collateral excluded other 
collaterals.” 


This is the same (so far as Sayyads 


are concerned} as was set out in the year 
1897 by Sir Oharles Ree. This statement 
is entitled to great weight because of the 
words “except Bokhari Sayyads.” These 
Bokhari Sayyads asserted that they fol- 
lowed the rule of the other tribes accord- 
ing to which married daughters were 
always excluded. Had the Shirazi Sayyads, 
to which this family belongs, wished to 
do so, they also could have stated that 
“their custom was that married daughters 
were also excluded. They had taken up 
their residence in village Jahariin Multan 
“District before 1830 A. D., and long before 
any statement of custom was recorded or 
prepared in any district; yet in all the 
customary laws of the Multan District the 
„statement of all Sayyads in the Kabirwala 
Tahsil except Bokhari Sayyads, has been 
‘that a daughter married to a near col- 
latera] excludes other collaterals, The 
‘burden is thus heavy upon the plaintiff 
to establish that a daughther married to 
a near collateral does not exclude other 
collaterals. 

Certain witnesses, who are Sayyads of 
the Montgomery District, have tried to 
establish that in that district among Shirazi 
Sayyads daughters married to near col- 
laterals have not succeeded. The only 
two instances of this kind clearly estab- 
ished are with respect to the daughters 
of Karam Shah and Pir Ali Shah. In 
my judgment these two instances of the 
Montgomery District are unimportant, as 
I have already shown that the parties to 
‘this suit have long been separated from 
‘those who remained in Montgomery and 
that the Sayyads had never, like the 
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Bokhari Sayyads asserted a custom other 
than that daughters married to near cole 
laterals succeeded. 

It was claimed, however, by the learned 
Counsel for the appellant that there occurs 
in this family an instance at variance 
with the custom get out.in the Riwaj-i-ams. 
This has reference to Musammat Sardar 
Bibi, daughter of Rukhan Shah. On the 
death of Rukban Shah's widow Musammat 
Mubarik Bibi, Jindwada Shah, Adham Shak 
and Amir Ali Shah were recorded as 
heirs to, and owners of the estate of the 
deceased. A report was made to the 
Patwari by Jindwada Shah and Adam 
Shah on February 23, 1895 (See Ex. P-24) in 
which it was stated that Musammat Sardar 
Bibi, the danghter was alive, but had 
been married to Adham Shah's son and 
that the collaterals were entitled to the 
property. Later, however, namely, on July 
1, 1895, when the case came belore the 
Naib Tahsildar, Adham Shah stated that 
Musammat Sardar Bibi was an unmarried 
virgin and that mutation should be effected 
in her favour. It was directed that. an 
enquiry should be made. The case again 
came before the revenue authorities on 
September 17, 1¢95, when ib was recorded 
that the collaterals had no objection to 
ihe mutation being effected in their names 
and this was accordingly done. Musammat 
Sardar Bibi was never present on any of 
these occasions. Gul Shah, one of .tke 
defendants, who is a son of Adham Shah 
was examined as P. W. No. 12. He stated 
as a witness that Musammat Sardar Bibi 
did not dispute the mutation . though 
Adham Shah and Jindwada Shah did have 
a dispute about the successicn to. Rukan 
Shah. He added that Musammat Sardar 
Bibi died about a year after the dispute. 
He himself was not present when the 
marriage of Musammat Sardar Bibi to his 
brother took place. Sher Shah, D. W. No. 1, 
has stated that in fact only the Nikkah 
took place between Musammat Sardar Bibi 
and Adham Shah’s son and that she died 
after. this Nikkah and. before the marriage 
was consummated. Hukkam Shah, now 
deceased, was also examined as a witness. 
He denied that Musammat Sardar Bibi 
was ever married to Adham Shah’s son. 


Be further said that ehe died a virgin. 


He did not exactly remember whether she 
died before or after her mother because 


-one died a short time after the other. It 


-will be apparent from this discussion that 
it is not clearly established whether Musam- 
mat Sardar Bibi was married to Adham 
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Shah’s son. In any case, it has been proved 
that she died very shortly after her mother 
without any issue and before the marriage 
was consummated. She also had the right up 
to consummation to repudiate the mar- 
riage. These circumstances explain why 
the dispute which took place at the time 
of mutation was settled in favour of the 
collaterals. As she died before consum- 
mation of the marriage and without issue 
the property in any case went to the 
collaterals and this so-called instance, 
.therefore, does not advance the plaintiff's 
case very couch, if at all. 

Exhibit P-25 is also relied upon by 
the learned Counsel appearing for the 
appellant. This is the mutation in favour 
of Musammat Jindwadi (see pedigree table) 
daughter of Amir Ali Shah on the death 
of her mother. Mutation was sanctioned 
in her name till her marriage. It was 
claimed. that these last words prove that 
married daughters do not succeed in this 
family. They do nothing of the kind, It 
is only a daughter married to a collateral 
who succeeds as full owner whilst an 
- unmarried daughter succeeds to a sort of 
\iunited estate till she marries, and if she 
marries an outsider she loses the property 
altogether. If however she marries within, 
the family she becomes a full owner and 
passes on the property to her issue (see 
the answer to question No. 65 of Emerson's 
Customary Law}. This instance, therefore, 
is not in favour of the plaintiff. 

The only other instance relied upon is 
the exclusion of defendant No. 1, Musam- 
mat Hassan Khatun, by.her unmarried 
sister Musammat Salamat Bibiin 1903. In 
this respect reliance was placed on the 
answer to Question No. 63 of Emerscn’s 
Customary Law, where it is stated that 
where the right of a daughter to succeed 
is recognised, no distinction is made 
between married, unmarried and widowed 
_daughters. It was contended on the 
strength of this 1eply that Ausammat 
Hassan Khatun should have succeeded 
along with her unmarried sister. This 
does not seem to me to be correct, The 
reply to Question No. 59 shows that where 
there are no sons or widows, unmarried 
daughters take a limited estate until mar- 
Yiage. Upon their marriage the question 
then arises as to whether married daughters, 
who beccme fuil owners and pass on suc- 
cession to their issue, are entitled to 
succeed as against collaterals, and amongst 
Sayjyads of the Kabirwala Tahsil the 
answer to this isthat a daughter married 
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to a near collateral excludes collaterals. 
The question only arises at that time 
between married daughters and collaterals. 
Even if she should have succeeded along 
with her sister and did not succeed, she 
cannot now be excluded by collaterals 
whose rights come after hers according to 
the reply to question No. 59. It is for 
the collaterals to show that they have a 
better title and it is clear from what has 
been said that they have failed todo so, 
and I have no hesitation in holding that 
Musammat Hassan Khatun whe married a 
near collateral, is entitled under the 
custom prevailing in this family of Shirazi 
Sayyads in village Jarahi in the Karbir- 
wala Tahsil of Multan District to exclude 
the collaterals. 

(Vote:—The rest of the judgment is not material for 
the purposes of reporting.—Ed. | 

Din Mohammad, J.—I agree. 

N. Appeal dismissed, 


Á gand 


CALCUTTA HIGH COURT 
Criminal Appeal No. 893 of 1934 
May 31, 1935 
LorT- WILLIAMS AND JAOK, JJ. 
JAGNARAIN TEWARI—APPELLANT 
Versus 
EMPEROR—OppositE Party 

Evidence Act (I of 1872), s, 114, ill. (a)—Stolen 
property found in possession of accused afier siz 
months— Presumption under s.114, al, (a) whether 
can be relied. 

Where it was proved that six months after theft, 
some of the stolen goods were found in the possession 
of the accused : l 

Held, that owing to the length of time which 
elapsed between the theft and the finding of the 
goods, the presumption in s, 114, ill, (a), Evidence Act, 
could not be relied. The most that could be said 
was that it was suspicious that this man should have 
been found in possession of the goods, 


Mr. Sures Chandra Talugdar, for the 
Appellant. 

Mr. D. N. Bhatiacharjee, for the Crown. 

Lort-Willlams, J.—In this case the 
appellant was convicted cf an offence 
under s. 411-75, Indian Penal Code, after 
p:evious ccnviction, and sentenced to 
rigorous imprisonment for two years and 
a fine of Ks, 1,000 or in default rigorous 
imprisonment for six mcnths, and an order 
under s. £65, Criminal Procedure Code, 
for three years. The complainant lived 
at 20, Corporation Street, and he alleged 
that on December 2, 1933, he went to see 
his family at Deoghar and returned on 
December 4, when he found that a box 
containing ornaments and precious stones 


1985 
had been broken open and jewellery 
valued at Ks. 60,000 or Rs. 70,000 had 
been stolen. He gave information to the 
Police with a list of the stolen articles, 
Nothing more happened until June 5, 
1934, six months afterwards, when the 
Police upon receipt of certain information 
sent the complainant to Cuttack. There 
they showed him certain ornaments which 
he identified. 

The evidence of the Police was that 
they went to the house of a woman 
named Nishamani Bai, who was also 


charged along with this appellant. She 
was a. woman of Cuttack town. The 
accused Jagnarain was found in her 


house. On the bank of an adjoining 
tank was found a box containing ornaments, 
which Jagnarain claimed to be his. The 
woman had other ornaments which, 
she said, Jagnarain had given her. 
Some of these were identified by the 
complainant. He was able to doco because 
they had been for a long time in use 
by his wife and other members of his 
family. One of the pieces of jewellery 
“was found upon the accused Jagnuarain. 
It was alleged that some of the ornaments 
were not of the usual cheap bazar pattern, 
but were of a distinctive pattern, and 
this enabled the complainant more easily 
to identify them. There was evidence to 
show that at one time the accused 
Jagnarain lived somewhere near the com- 
plainant’s house, and occasionally went 
there to see his servants. But no dates 
of these visits were given in evidence. It 
was further alleged that an officer had 
made inquiries in Jagnarain’s village, and 
found that he was the son of a dismissed 
duffadar on a pay of Rs. 6 per month, and 
that he had been erecting a house which 
had cost him about Ks. 20,000 already. 
The Magistrate remaked that this evidence 
was Significant, and that it almost coincid- 

ed wilh ihe theft. Although it appeared 
- that the house was practically built before 
the date of theft, yet it had not then been 
paid for, 

The Magistrate was much impressed 
by this part of the evidence and asked 
himself a rhetorical question “Where did 
the accused get the money? In his 
written statement he described himself 
as a Kaviraj who practised in Calcutta 
and it was suggested that he had a large 
income, This, however, was, not supported 
by any evidence. On the other hand, 
there was evidence that he was in such 
pcverty as prevented him from paying his 
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-goods, however, 
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rent of Rs. 6 per month, and his effects 
were distrained. It is clear that the evi- 
dence of theofficer who visited Jagnarain's 
native Village was not admissible being 
hearsay, and it was this, more than any- 
thing else, which seems to have impressed 
the learned Magistrate. As the cage 
stood, so far as we are concerned with 
relevant evidence, it was proved that the 
Complainant had been robbed between 
December 2 and 4, 1933. It was proved 
also that six months afterwards some of 
the stolen goods were found in the posses- 
sion of the appellant. That is the whole 
of the relevant evidence. In such circum- 
stances it is clear that the Crown have 
Tailed to prove either theft or knowingly 
being in possession of stolen goods. The 
law provides that certain facts and 
circumstances may be presumed. If the 
presumption under s. 114, Evidence Act, 
which is referred to in illus. (a) could 
be made, it would have been possible to 
convict this accused either of theft or of 
knowingly possessing stolen goods. The 
were found in his pos- 
session at least six months after the theft, 
and, in my opinion, it is not possible to 
rely upon the presumption in illus. (a) 
8. 114, owiug to the length of time which 
elapsed between the theft and the find- 
ing of the goods in the possession of the 
accused. That being so, the onus is left 
upon the Crown to provethe guilt of the 
accused, either that he stole them, of 
which they have no evidence whatever, 
or that he possessed them knowing them 
to be stolen, of which again there was 
no evidence. The most that can be said 
is that it is suspicious that this man should 
have been found in possession of goods, 
identified by the complainant as having 
been stolen more than six months before. 
Such suspicion, however, is not enough 


to found a conviction upon, and, con- 
sequently, this conviction and sentence 
must be set aside and the accused 
acquitted. 


Jack, J.—I agree that the evidence ig 
perhaps: consistent with the innocence of 
the appellant and therefore will not dis- 
agree with the order passed by my learned 
brother, though I think Le has taken a 
view of the circumstances rather for- 
mulated to the accused. They are at least 
most suspicicus and a general presumption 
against him under s. 114, Evidence Act 
is almost applicable. Two rather valuable 
and unusual ornaments out of the stolen 
property were found on his person, a 
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number of others were found in the 
premises in which he was residing or with 
the woman with whom he was living. He 
gave no explanation of his possession of 
the ornaments or of the wherein that to 
build a house worth Rs. 20,000, and I 
think it is not clear on the evidence whe- 
ther he commenced the house before or 
after the theft, up tothen he was so poor 
that his furniture had to be attached for 
arent of Rs. 6. 

D. Conviction set aside. 





LAHORE HIGH COURT 
Miscellaneous Second Civil Appeal No. 487 
of 1935 
June 26, 1985 
BECKET, d. 

- L. NARINJAN DASS—DEC8RER-HOLDER— 

PLAINTIFF —APPELLANT 
Versus 
FAZAL HASSAN — JUDGMENT-DEBTOR— 
DEFENDANT— RESPONDENT l 

Beecution—Land* of judgment-debtor not liable to 
sale—Lease arranged by Mxecuting Court—Course 
suggested by Collector likely to result only in partial 
satisfaction of decree—Arrangement of lease, ìf to be 
` Jcllowed— Civil Procedure Code (4ct V of i£08), 8. 
12—Financial Commissioners standing Order No, 
64, para. 16, 

Ordinarily, the Executing Court must proceed at 

-the instance ofthe decree-holder until the decree is 
fully satisfied ; audit isonly when a statutory bar 
‘exists that execution tothe full extent can be re- 
fused and there is no statutory provision that a 
judgment-cebior holding land not liable to sale is 
entitled to hive a sufficient area for his maintenance 
exempted frou the farm or lease whichan I xecut- 
ing Court is empowered to arrange. Standing Order 
No. 61, para. 16, of the Financial Oommissioners, con- 
taining instructions to Collectors refers only to those 
cases in which the Collector decides to intervene 
under s. 72, Civil Procedure Code. 
-` Where, therefore, the course suggested by the 
-Collector would result only in partial satisfaction of 
ths decree, the Executing Court should not be 
ordered to follow the advice of the Collector in pre- 
ference to arrangement made by the Executing Court 
which would go to satisfy the full amount of the 
decree. | 

Misc. 8. ©. A. against an order of the 
‘District Judge, Gampbellpore, dated Febru- 
ary 14, 1935, setting aside the order of the 
Sub-Judge, Campbellpore, dated August 14, 


1934. 

Mr. Qabul Chand, for the Appellant. 

Mr. Allah Din Malik, for the Respon- 
dent. 


Judgment.—The decree-holder holds. a 
decree against the judgment-debtor for a 
sum which now amounts to Rs. 792.5.9 
including costs. He applied for execution 
of this amount by attachment of the judg- 
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ment-debtor’s land. This land is exempt 
from sale in execution under the provi- 
sion of the Punjab Alienation of Land Act, 
The Court accordingly consulted the Col- 
lector as tothe best means of satisfying 
the decree. The Collector suggested a 
farm of half the land belonging to the 
judgment-debtor for a sum of Rs. 510. This 
sum would not have been sufficient to 
satisfy the full amount of the decree, but 
the Collector was of opinion that the 
remainder of the land should be left for the 
maintenance of the judgment-debtor and 
his family. On receiving this report the 
Court decided not to follow the Collector’s 
advice, but to lease out the whole of the 
judgment-debtor's land for a period of 
fourteen years, which would be sufficient 
to satisfy the full amount of the decree. 
One of the reascns which influenced the 
Executing Court in arriving at this decision 
was that the judgment-debtor had already 
disposed of part of his immovable property 
by way of gift in favour of his son. 

The judgment-debtor then appealed to 
the District Court claiming that the advice 
of the Collector should have been followed, 
The District Judge held that the previous 
conduct of the judgment-debtor should not 
have influenced the decision of the Execut- 
ing Court and that there were no sufficient 
reasons for refusing to follow the advice 
given by the Collector, No notice was 
taken of the fact that the farm- suggested 
by the Oollecior would not suffice to pay 
off the full amount of the decree and the 
Executing Court was directed to prcceed 
with the proposed farm of only half cf the 
judgment-debter’s land. The decree-holder 
has come up in second appeal against this 
order. 

Ordinarily, the Executing Court must 
proceed at the instance of the decree-tolder 
until the decree is fully satisfied; and it 
is only when a statutory bar exists that 
execution to the full extent can be refused. 
There does not appear to be any statutory 
provision that a judgment-debtor holding 
land not liable to eale is entitled to have 
a sufficient area for his maintenance ex- 
empted from the farm or lease which an 
Executing Court is empowered to arrange, 
The only authority which has been put 
forward in support of this suggestion is a 
standing order of the Financial Oommis- 
sioner which contains certain instructions 
to Collectors ‘Standing Order No. 6f, 
para. 16). One of these instructions is to 
the effect that a Collector, who decides to 
intervene uncer s. 72, of the Code of 
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Civil Procedure, should arrange to leave 
sufficient land for the support of the judg- 
ment-debtor and his family. The effect of 
this standing order has been fully dis- 
cussed by the Executing Court, and I 
agree with the learned Subordinate Judge 
that it is difficult to see how the power of an 
Executing Court can be affected thereby. 
In any case, theinstructions refer only to 
those cases in which the Collector decides 
to intervene under s. 72, and this is not 
one of those cases. In the present instance 
the Court was entitled to reject the advice 
of the Collector, and it had sufficient reason 
for doing so when the course suggested by 
the Collector would result only in the 
-partial satisfaction of the decree. For 
these reasons I consider that the learned 
‘District Judge acted erroneously in setting 
aside the arrangement made by the Execut- 
ing Court and in ordering it to follow the 
advice given by the Collector. I accept the 
appeal, and return the proceedings for the 
arrangement ordered by the Executing 
. Court to be carried into effect. The decree- 
holder will receive his costs in this Court. 
N. Appeal allowed. 
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CALCUTTA HIGH COURT. 
Criminal Revision No. 11-9 of 1931 
February 7, 1935 

S. K. Gaosz AND Hunperson, JJ. 
KRISHNA CHANDRA DHENKI—AccousEpD 
— PETITIONER 
Versus 

EMPEROR— OPPOSITE Party 

Criminal Procedure Code (Act V of 1698), s. 162— 
Complainant's statement to Invesiigating Officer iden- 
tifying accused — Admissibility — Evidence Act (I 
of 1872), ss. 153, 157—Evidence of test identification, 
if admissible only under ss. 155, 157. 

The statement made by the complainant to the 
Investigating Officer to the effect that the accused 
was the person who had attempted to rob her is 
inadmissible in evidence in view ofthe provisions 
of s. 162, Criminal Procedure Oode, 

Per Henderson, J.—(Obiter): It cannot be said 
that the evidence of a test identification is only 
admissible under ss, 155 and 157, Evidenco Act. 
Nagina v. Emperor (1), dissented from. 

Messrs. D. N. Bhattacharjee, Fanindra 
M. Sanyal and Prafulla Kr. Banerji, 
for the Petitioner. 

S. K. Ghose, J.—The petitioner in this 
Rule has been convicted under s. 379-511, 
Indian Penal Code, and sentenced to 
undergo rigorous imprisonment for six 
months, Tre Rule was issued on the 
ground that the evidence of the so- 
called test identification held by the 
Police in course of the investigation was 
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inadmissible in law in view of the pro- 
visions of s. 162, Criminal Procedure Code. 
I may say that in this Court there is no 
appearance for the Orown although an 
explanation is submitted’ by the trial 
Magistrate. The prosecution case is that 
the petitioner in this case tried to pull 
out a churi from the hand of a girl of 
ten as she was returning home. She 
cried out and the man ran away and the 


present petitioner was apprehended after- 
wards. The question is one of identifi- 
cation. The only evidence on the pointis 


that of the girl and she is sought to be 
corroborated by the fact that at the thana 
she was shown one Probhat whom she did 
not identify, but that subsequently she 
identified the petitioner at a test identi- 
fication which was also held by the Police, 
The learned Magistrate in his explanation 
says that hardly any value has been 
placed on this so-called test identification. 
But it is clear from the judgment of the 
learned Judge that this test identification 
has been relied on by the Magistrate as 
corroborative evidence. Whatever it be, 
the statement, expressed or implied, which 
the girl must have made by way of 
identifying the petitioner at the thana, is 
hit by the provisions of e, 162, Criminal 
Procedure Code. This propositon,as Mr. 
Bhattacharya for the petitioner has point- 
ed out,is not without authority and he hag 
referred to the cass of Nagina v. Emperor 


(1), Harendra Nathv. Lmperor(2) and 
Keramat Mondal v. Emperor (3). There is 


no other evidence against the . petitioner, 
On the contrary, evidence appears to have 
been given to the effect that he is well 
off andthe learned Judge rejected it say- 
ing that 

“the contention leads to the absurd theory that 
rich men can do no ,wrong.” 


We think that this conviction cannot be 
sustained. The petitioner isacquitted and 
directed to be set at liberty. He will be 
discharged from his bail bond. 

Henderson, J.—I agree that this Rule 
must be made absolute. It seems clear 
that the statement made by the complain- 
ant to the Investigating Officer to the effect 
that the petitioner wasthe person who had 
attempted torob her was inadmissible in 
evidence in view of the provisions of s. 162, 
Criminal Procedure Code. In the course 


(1) 95 Ind, Cas. 477; AIR 192] AU. 215; 97 Or. L 
J 813:19A LJ 947. 

(2) 84 Ind. Cas, 451; AI R 1925 Cal. 161; 26 Cr L 
J 07: 40 O L J 313. 

(3) 92 Ind. Oas. 489; A I R i926 Cal, 320; 27 Or. L 
J 263; 42 OL J524, 
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of his argument Mr. Bhattacharya re- 
ferred tothe case reported in Nagina v. 
Emperor (1) and I desire tosay that, as 
at present advised and with all respect 
to the learned Judge who decided that 
case, I should not be prepared to say 
that the evidence of a test identification 
is only admissible under ss. 155 and 157, 
Evidence Act. It is not necessary to 
decide that point in disposing of this 
Rule and it may therefore be left open. 
N. Conviclion set aside. 


ee 


LAHORE HIGH COURT 
Second Civil Appeal No. 352 of 1934 
February 14, 1939 
AppISON AND DIN MOHAMMAD, JJ. 
ATTAR SINGH—PLAINTIFE— _ 
APPELLANT 
_ versus. 

DALIP SINGH-—Derrenpant— 


RESPON DENT l 

Mortgage—Mortgagee allowed to sue for interest at 
the end of year or sue for possession of land to be 
held as usufructuary mortçagee—kemedy for personal 
decree for principal and for possession barred— 
Suit for personal decree for interest, if barred. 

Where under the mortgage deed, the mortgagee is 
given two options only, namely, that he could sue for 
interest at the end of a year or sue for possession of 
the land to be held by him as usufructuary mortgagee 
for the amount of principal and interest due at the 
time of. his suit, and his remedy to obtain a personal 
decree for the principal has gone and so has his 
remedy to sue for possession of the land and to 
obtain a zharge upon it to the extent of what was 
due, then the usual principle must be applied name- 
ly, that interest is an accessory to the principal and 
a subsequent suit for interest must be barredif the 
suit forthe principalis barred as well as the suit 
for possession of the land andto have the interest 
made a charge upon the land. When all the remedies 
provided have been exhausted, then the suit fora 
personal decree against the mortgagor for interest 
is time-barred when a personal decree for the princi- 
pal was time-barred as wellas the suit to obtain 
possession of the land and ‘hold it in usvfructuary 
mortgage to the extent of the principal and interest 


due. 


Mr. J. L. Kapur, for the Appellant. | 
Mr, Chiranjiv Lal for Mr. Fakir Chand, 


for the Respondent. 


Referring Order. 

Din Mohammad, J.—The suit out of 
which this appeal has arisen was brought 
by the plaintifi-mortgagee for recovery of 
interest due on è mortgage deed executed 
by the defendant-mortgagor on November 5, 
1919. It related to the period between 
December 3, 1925, and March 6, 1933, as it 
-was alleged that the defendant had paid 
"Rg. 1,062 on account of interest up to 
December 2, 1925. The defendant raised 
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several pleas and among others denied 
having made any payment towards the 
interest as alleged. The Subordinate Judge 
found that the alleged payment of Rs. 3,062 
had not been proved, and even if it was, 
it was not legally sufficient to keep the 
debt alive. Accordingly he dismissed the 
sult as time-barred, 

On appeal it was strenuously contended 
before the District Judge that the interest 
was hot a mere accessory to the principal 
in this case as there was a separate stipu- 
lation for it and therefore the fact that the 
principal debt had become time-barred 
should not be a bar to the recovery of the 
interest also. The learned District Judge, 
however, did not agree with this contention 
and dismissed the appeal. The plaintiff 
appeals. Theonly point argued before me 
is the one that was pressed before the 
District Judge. Counsel! for the respondent 
relies on Kundan Mal v. Allah Dad Khan 
(1), where a Bench of the Punjab Chief 
Court observed as follows at p. 61* of the 
Report : 

“The next question is whether in the circumstances 
plaintiff's present claim for interest that accrued 
due after the decision of the 1897 case is enter- 
tainable , . But in our opinion this claim is 
equally unentertainable, Assuming that the principal 
amount cannot be legally recoverable, are we to 
hold nevertheless that the interest thereon can be 
recovered by process of law? It seems to us that 
there can be only one answer to a proposition thus 
stated. If the plaintiff has no legal right to de- 
mand payment of the principal amount of his debt, 
he has, a fortiori, no right to claim interest thereon, 
and this was actually so decided by a Division 
T of this Court in Civil Appeal No. 662 of 

The appellant, however, contends that the 
principle enunciated there, even if legally 
sound, is not applicable tothe facts of this 
case. Unfortunately Counsel on either 
side is not able to place any authority that 
may be on fours with the present case. 
Personally I am inclined to agree with the 
appellant and consider that the mortgagee 
is entitled to recover interest for a period 
of six years at least prior to the institution 
of the suit. The terminus a quo for the 
recovery of the mortgage money in this 
case was different from that of interest for 
which there was,in my view, a recurring 
period and a recurring cause of action, and 
even if the period of limitation expired in 
the case of the mortgage money is did not 
in the case of interest that had accrued 
due especially when the authority to re- 
cover such interest was separately stipu- 

(1) 19 PR 1910; A Ind. Cas. 821;36 P W R 1910; 167 
PLR 1910. : 

“Page of P, R. 1910—| Pd.) 
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lated for. Non-recoverability of the 
mortgage money may have the effect of 
extinguishing the security for the realis- 
ation of interest but I fail to see why a 
mortgagor cannot be heild personally liable 
for interest even by way of damages for 
the use of the mortgagee’s money. The 
mortgagor, however, insists that when-the 
root is gone tke branches also must go. 

In view of the importance of the question 
involved and the paucity of authority, i 
consider the case a fit one to be heard by 
a Division Bench of this Court, I therefore 
direct that the case be placed before his 
Lordship, the Chief. Justice, for any action 
that the may deem fit. 

Addison, J.—The defendant mortgaged 
certain property to the plaintiff by regis- 
tered deed, dated November 5, 1919, for 
Rs. 1,100. The condition was that Rs. 240 
per annum would be paid as interest, that 
the mortgagor would remain in possession 
andthat if he did not pay interest, 
mortgages could sue at the end of a year 
` for the interest alone’ or.sue for possession 
ofthe land, including both principal and 
interest as a charge on the land. The 
present suit was instituted for recovery of 
interest from December 3, 1925 to March b, 
1933, the suit being-instituted on March /, 
1933. The Courts below have concurred 
in dismissing the suit as time-barred and 
the plaintiff has preferred this second 
appeal. 

The mortgage is in the nature of a 
simple mortgage but has a condition by 
which it could become a usufructuary one. 
Tt would, therefore, be described as an ano- 
malous mortgage. The plaintiff could sue 
on his mortgage for the principal and 
interest within six years in order to obtain 
a personal decree against his mortgagor, 
for any balance which might fall due 
after the land had been disposed of, If 
however his suit were beyond six years, he 
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would not have been able to obtain a 


personal decree. Similarly the mortgagee: 


had twelve years, i.e, upto November 9, 
1931 within which he could sue for pos- 
session of the land and obtain a charge 
upon the land to the extent of principal 
and interest due. Both these periods have 
expired and yet the contention is that the 


mortgagor-defendant is personally liable 


to pay the interest. 

The argument ,was that in the present 
case the interest was not a mere acces- 
sory to the principal as there was a separate 
stipulation forit.. That is, however, not 
exactly what is stated in the mortgage 
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deed itself. The mortgagee was only given 
two options by the deed, namely that he 
could sue for interest atthe end of a year 
or sue for possessicn of the land to be 
held by him as usufructuary mortgagee 
for the amount of principal and interest 
due at thetime of his suit. His remedy to 
obtain a personal decree for the principal 
has gone and so has his remedy to sue for 
possession of the land and to obtain a 
charge upon itto the extent of what was 
due. In these circumstances the usual 
principle must be applied namely, that 
interest is an accessory to the principal 
and a subsequent suit for interest must 
be barred if the suit for the principal is 
barred as well as the suit for possession of 
the land andto have the interest made a 
charge upon theland, All the remedies 
provided have been exhausted and the suit 
for a personal decree against the mort- 
gagor for the interest was rightly held 
time-barred when a personal decree for 
the principal was time-barred as well as the 
suit to obtain possession of the land and to 
hold it in usufructuary mortgage to the 
extent of the principal and interest due. 
The appeal must accordingly be dismissed, 


but there will be no order as to coats 
here. 
N. Appeal dismissed, 


—— 


RANGOON HIGH COURT 
Firet Civil Appeals Nos. 149 and 165 
of 1934 
March 22, 1935 
MosELY AND DUNKLEY, Jd. 
MA ON—APPELLANT 
Versus 
K. V.A. L. M. RAMANATHAN 

CHETTYAR— RESPONDENT l 

Mortgage —Equitable mortgage —Test to see if docu- 
ment constiiutes bargain between parties—Regisirc- 
tion, necessity of-—How to be determined, 

The decision of the question whether a memoran- 
dum or document constituted the bargain between 
the parties or only a writing which was evidence of 
a contract which had already been completed, depends 
on what was the intention of the parties when the 
memorandum was written, and that intention ia a 
question of fact. If if was the intention of the 
parties that the memorandum should constitute the 
contract between them, then the memorandum must 
be registered, but if it was merely the record of an 
already completed transaction, the contract of mort- 
gage can be established independently of the memo- 
randum and it is not rendered invalid by the non- 
registration ofthe memorandum, Subramonian v, 
Lutchman (1), relied on. 


F. O. A. against the decree of the Assist- 
aon District Court, Bassein, dated July 2, 
1934 || i 
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Mr. So Nyun, for the Appellant. 

Mr. E. Hay, or the Respondent. 

Dunkley, J.—These two cross-appeals 
arise out of the judgment and decree of 
-the Assistant District Court of Bassein in 
Suit No. 28 of 1933. This was a suit 
brought by the K, V. A, L. M. Firm, the 
Appellant in Appeal No. 165 of 1934, 
against Ma On, the Appellant in Appeal 
No. 149 of 1934, to bring to sale certain pro- 
perties, mortgaged by deposit of title deeds 
to secure & principal sum of Rs. 10,000, for 
the recovery of the amount of principal 
and interest due on the mortgage. The 
mortgage, ad alleged in the plaint, com- 
prised six items of immovable property. 
Five of these items were alleged to have 
been mortgaged at the time when the 
amount was lent, that is, on March 13, 
1928, and the sixth item was alleged to 
have been mortgaged as additional security 
for the loanon April 21,1929. The mort- 
gagors were Ma On and her deceased 
husband, Maung Snowe Khin. Ma On 
admitted the mortgage by deposit of title 
deeds of the five original properties, but 
alleged that the contract of mortgage had 
been reduced to writing by a memorandum 
written on the promissory note which 
evidenced the loan of Rs. 10,000 and that 
therefore, the mortgage was invalid for want 
of registration. She further denied the 
deposit of the title deeds of the sixth 
property as additional security for this 
loan. These were the two points on which 
the parties were at issue in the suit, 

In support of the contention that the 
mortgage was invalid for want of registra- 
tion of the memorandum recorded on the 
promissory note, which is the sole point 
raised in Appeal No. 149 of 1934, the 
appellant, Ma On, relies on the judgment 
of their Lordships of the Privy QGouncil in 
Subramonian v. Lutchman (1). The first 
paragraph of the head-note of the report of 
that case reads as follows ; 

When a memorandum is of sucha nature that it 
could be treated (a) as the contract for a mortgage, 
and (b) a8 what the parties considered to bethe only 
repository and appropriate evidence oftheir agree- 
ment, it would be the instrument by which the 


equitable mortgage was created and would come 
within s. 17, Registration Act, 

Lord Carson, delivering the judgment of 
the Board, quoted with approval the, judg- 
ment of Couch, C. J., in Kedar Nath Dutt 
v. Shamlall Khetétry (2). In the course of 

(1) 1 R 66; 71 Ind, Cas. 650; A I R 1923 P O 50; 
50 LA 77; 590 338; 44 MLJ 602; 32 ML T1884: 
25 Bom. L R482; 2 Bur. L J 25; 380 LJ 41; 18 L 
W 446; (1923) M W N 762; 28 OW N1 (PO). 

UBL R 405; 20 W R150, 
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his judgment the learned Ohief Judge 
stated : i 
The rule with regard to writings is that oral proof 
cannot bs substituted for the written evidence of 
any contract which the parties have put into writing. 
And the reason is that the writing is tacitly Cor- 
sidered by the parties themselves as the only reposi- 
tory and the appropriato evidence of their agree- 
If this memorandum was of such a nature 
thit it could be treated as the contract for the mort- 
gage and what the parties considered to be the 
only repository and appropriate evidence of their 
agreement, it would be the instrument by which tke 
equitable mortgage was created and would come’ 
within s, 17, Registration Act. 


The law, therefore, is clear, and what 
the Court has to determine, where there is 
a writing or Memorandum such as that in 
this case, is whether the document con- 
stitutes the bargain between the parties 
or is merely the record of an already com- 
pleted transaction. In Subramonian’s case 
(1), their Lordships decided that the me- 
morandum which was under consideration 
in that case was the bargain between the 
parties, and that withcut its production 
In evidence the plaintiff could establish no 
claim. Butin Kedar Nath Dutt v. Shamlall 
Khettry (2), it was held that the mémoran- 
dum was not a writing which the parties 
had made as the evidence of their contract, . 
but only a writing which was evidence of 
the fact from which the contract was to.. 
be inferred, and that the equitable mort-. 
gage was complete without the memorandum, . 
There are numerous other decisions to the 
same effect as the decision in Kedar 
Nath Dutt v. Shamiall Khetéry (2), of which’ 
mention may be made of Ma Sein Bye 
v. ©. A. M. M. R, M. Chetty Firm (9), 
Chettyar Firm v, Administrator-General of - 
Bengal (4), Oo Maung v. Maung Htoon Oo 
(5), Kshetranath Sikdar v. Messrs. Harasukh- 
das Bal Kussendas (8), Surendra Mohan v, 
Mohendra Nath (7), and Moti Ram Mohan 
Lal v. Bharat National Bank, Ltd, Delhi - 
8). 
l ha all these cases it has been held that 
the memorandum or document in question 
did not constitute the bargain between 
the parties, but only a writing which was 
evidence of a contract which had already 
been completed. In fact, the only case to 


(3) 3 R443; 91 Ind. Cas, 663; A I R 1926 Rang, 
10 


(4)11 R 481; 149 Ind. Oas. 457; A I R 1933 Rang. 
307; 6 R Rang. 302, 

(5) 13 0 392. 

(6) 31 O W N 703; 102 Ind. Cas, 871; AIR 1927 
Cal, 538,45 OL J 233, 

(7) 59 O 781; 140 Ind Cas. 662; 36 O WN 420; AI 
R 1932 Oal, 589; Ind. Rul, 1933 Cal. 14. 
2 eee 373; 67 Ind, Cas, 421, A I R 1921 

an, ' : 
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which we have been referred in which it 
has been held that the memorandum did 
constitute the bargain between the parties 
is Subramonian Y. Lutchman (1), It is 
clear, therefore, that the decision of this 
question must depend on what was the 
intention of the parties when the memoran- 
dum was written, and that intention isa 
question of fact. If it was the intention 
of the parties that the memorandum should 
constitute the contract between them, then 
the memorandum must be registered, but 
if it was merely the record of an already 
completed transaction, the contract of 
mortgage can be established independently 
of tha memorandum and it is not rendered 
invalid by the non-registration of the memo- 
randum. : 

In the present case the memorandum 
18 recorded on the promissory note which 
evidences the loan of Rs. 10,000. It was 
written by Maung Shwe Khin himself in 
his own hand-writing in Burmese. The 
official translation of the memorandum is 
as follows: 

“For the moneys borrowed under on demand dated 
the 8th Waning Taboung 1289, this year, and for 
the moneys to be borrowed subsequently under on 


demand, one deed ofthe house.. ..belonging to us 
ara deposited as security.” 


The translation of the Burmese expres- 
sion which has been translated by the 
translator of this Court as “are deposited 
as security” might as accurately have been 
rendered as “have been deposited as 
security.” 

Theease ofthe Chettyar Firm was that 
about two days before the promissory note 
was executed, Maung Shwe Khin handed 
over the five title deeds of the three pro- 
perties concerned to the agent of the 
firm asking foraloan Rs. 10,000, thereon 
and agreeing to deposit these title deeds 
as security forthe loan that the agent of 
the firm then made an enquiry as to the 
value and encumbrances of the said pro- 
perties that subsequently on March 13, 
1928, he made aloanof Rs, 10,000, to 
Maung Shwe Khin and Ma On at his 
place of business retaining the title deeds 
in his possession in accordance with the 
previous agreement and that the promis- 
sory note was executed by Maung Shwe 
Khin and Ma On. After the execution of 
the promissory note Maung Shwe Khin 
said that subsequently he might require 
an additional sum of Rs. 4,000, on the same 
security and the agent informed him that 
before promising to lend any further sum 
he must consider the matter and asked 
for time, These transactions took: place 
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in the morning and in the afternoon Maung 
Shwe Shin and Ma On returned to the 
Chettyar’s place of business and were then 
told by the agent that he would be prepared 
to lend afurther sum on the same security 
if money was available when they required 
it was only atthis timethatthe memoran- 
dum onthe promissory nole was written by 
Maung Shwe Khin. 

The case of Ma On wasthat the loan took 
place atthe house where she and her hus- 
band, Maung Shwe Khin were residing, 
that the agent of the Chettyar Firm brought 
the money to their house and produced the 
promissory note form which was filled up 
by Maung Shwe Khin and then executed 
by both of them that the title deeds of the 
properties in question were then produced 
by her that Maung Shwe Khin then wrote 
out the memorandum after referring to 
these deeds, that they then signed the 
memorandum that only then was tha sum 
of Rs. 10,000, handed over tothem hy the 
agent of the Chettyar Firm and that on 
receipt of the money, they handed the title 
deeds to him. 

This isonthe face of it an extremely 
improbable story. It is supported by the 
evidence of their servant Maung Chan Tha 
and two persons, Maung Po Tha and Maung 
Sein U who were indebted to Maung Shwe 
Khin. It is highly improbable that the 
Chettyar's agent would take such a large 
sum of money toa private house, and it is 
much more likely that the loan was made 
at his place of business, It is even more un- 
likely that the loan was made on this’ 
security without the Chettyar’s agent 
knowing what the nature of the security 
was, or having made any enquiry as to its 
value or asto any encumbrances on it, 
Moreover, according to this evidence there 
wasno conversation’ concerning the taking 
of further loans on the same security and 
yet this factis specifically mentioned in 
the memorandum and the evidence of Daw 
On and her witnesses makesno attempt to 
explain this entry inthe memorandum re- 
garding subsequent loans. It may be that 
in order tostrengthen their case, the 
witnesses for the Chettyar Firm have ex- 
aggerated in stating that the memorandum 
was net written until several hours after 
the promissory note had been executed put 
even conceding that the memorandum was 
written immediately after the execution of 
the promissory note that fact does not 
affect the matter. The evidence that the 
title deeds had been in ths possession of 
the agent of the Ohettyar Firm for two dayg 
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before the loan was made and that before 
the loan Maung Shwe Khin had agreed to 
deposit these title deeds as security for 
the loan if it was made to him is evidence 
which, under the circumstances of the case, 
cannot be disbelieved. It is also highly 
probable that the money was actually 
handed over before the promissory note 
was executed. Consequently itis clear 
that the memorandum was never intended 
to constitute the bargain between the par- 
ties but was merely the record of a trans- 
action which had already been completed. 
This finding of fact is sufficient for the 
disposal of Appeal No. 149 of 1934, 
brought by Ma On, which appeal is dis- 
missed with costs. (His Lordship then dis- 
cussed evidence as to additional security 
and allowed the cross-appeal No. 165 of 
1934, brought by the Chettyer Firm). 

Appeal No. 149 of 1934 dismissed; 

N. Appeal No. 165 of 1934 allowed. 


eee e gan. 
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MA HMYIN AND ANOTAER— ÅPPELLANTS 
VETSUS 
P.L.S. A. R.S. CHETTYAR FIRM 
AND ANOTHER — RESPONDENTS. 

Muhammadan Law—Will—Life estate with vested 
remainder over—Effect — First legatee, if takes 
absolute interest—Bequest of absolute estate to one 
heir—Consent of other heirs given under mistake of 
law—Consent, if vitiated—Bequest coupled with 
condition restricting right of transfer — Condition, 
validity of. i , 

A life estate witha vested remainder over is un- 
known to Muhammadan Law. The creation of such 
an estate by will is a bequest subject to a condition, 
and in such a case the first legatee takes an absolute 
interest in the property, and the remainder-man gets 
nothing. Prince Suleman v'Dorab Ali Khan (1), 
Abdul Gafur v Nizam-ud-Din (2), Abdul Karim 
Khan v. Abdul Qayum Khan (3) and Babu Lal vy, 
Ghansham Das (4), referred to. 

Where in the case of a bequest made to one heir of 
an absolute estate, the other heirs consent to it 
under mistake of law, their consent is not vitiated by 
the reason that it was caused by a mistake of law and 
bequest takes effect. | 

A condition in a will giving an absolute estate to 
the devisee that she should not transfer the property, 
amounts to a restraint against alienation and is there- 
fore void. Abdul Karim Khan v. Abdul Qayum Khan 
(3) and Babu Lal v Ghansham Das (4), referred to 


F.C. A, against the decrees of District 
Court, Thatop, dated October 9, 1934. 
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Dunkley, J.—The plaintiff first respon- 
dent, P. L. S.A. R. S. Chettyar Firm, ob- 
tained two decrees against one Abdul 
Rahim, who is a son of defendant- 
appellant No. 1, Ma Hmyin, alias Amina 
Bi, In execution of one decree, they at- 
tached a half interest in ten pieces of 
paddy land and three gardens, with the 
houses standing thereon. In execution of 
the other decree, they attached the same 
half interest in four of the pieces of 
paddy land. The appellant was success- 
ful in obtaining the removal of the at- 
tachments. Abdul Rahim had been ad- 
judicated insolvent and his brother, Abdul 
Kader, defendant-respondent No. 2 has 
been appointed Receiver in the insolvency 
proceedings. The plaintiff firm brought 
two suits, under O. XXI, r. 63, Oivil 
Procedure Code, against the appellant to 
establish their right to attach this pro- 
perty in execution of their decrees against 
Abdul Rahim, and they joined defendant- 
respondent No, 2, Abdul Kader, as a 
defendant onthe footing that he is the 
Receiver in insolvency of Abdul Rahim’s 
estate. IJn one suit they sought a decla- 
ration of their right to attachin respect 
of all the property, and in the other 
suit they sought a declaration: of their 
right to attachin respect of the four 
pieces of paddy land only. Itis plain 
that one suit only was necessary, and 
that the separate suit in regard to the four 
pieces of the paddy land was unnecessary 
and redundant, for ifin a suit under 
O. XXI,r. 63, Civil Procedure Code, 
plaintiff-respondent No.1 firm succeeded 
in establishing their right to attach all 
the property, or even any part thereof, in 
execution of a decree against Abdul Rhim, 
they could then attach that property in 


execution of either or both their de- 
crees. 

The defence of the appellant was that, 
prior to the death of her husband, 


Kader, Mustan alias Maung Pe, some of 
the properties were her sole property, and 
some she owned jointly with him, that 
in regard to the remaining properties, 
and also in regard to her deceased hus- 
band's half sharein the properties which she 
owned jointly with him, she had become 
the absolute owner thereof on his death as 
his sole legatee, by reason of the facts 
that he had bequeathed to her the whole 
of his property by a will, dated April 28, 
1906, and that the other heirs had con- 
sented to this bequest by a written agree- 
ment, dated January 12, 1915, executed 
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by herself and the other heirs after the 
death of her husband. In the result, the 
learned Additional Judge of the District 
Court has found that the appellant is the 
absolute owner of some of the properties, 
but that in regard to four holdings of 
paddy land and a garden, she holds only a 
life interest therein, and that Abdul Rahim 
holds a vested interesu in a half share of 
these properties, which vested interest is 
liable to attachment by the first respondent 
firm in execution of their decrees against 
him, and decrees in accordance with 
these findings were passed in both suits. 
The present appeals are appeals against 


these judgments and decrees. No cross- 
appeals have been filed. 
The Additional District Judge has 


found, asa fact, that the appellant has 
been in possession of the whole estate 
since the death of her busband, but asa 
finding on this point is not essential to the 
decision of this case, suffice it to say that 
there is amplie evidence to support the 
finding of the learned Judge. He has, 
however, wrongly concluded that the appel- 
lant had no interest, independently of her 
‘deceased husband evenin the properties 
‘which stood in their joint names at the 
time of his death, apparently on the ground 
that it was not established that she pos- 
sessed any separatefund from which she 
could contribute to the purchase of these pro- 
‘perties. Whether Ma Hmyin contributed 
anything towards the purchase price of these 
properties or not isa matter of no im- 
portance, for the will of 1906, makes it 
[plain that in any case the intention of 
IKader Mustan in having her name insert- 
ed asa co-owner in the title deeds thereof 
‘was to confer a beneficial interest on 
her. Consequently, the contention advanc- 
ed on behalf of the appellant, that, 
under the provisions of s. 45, Transfer of 
Property Act, she is entitled in her own 
ight toa half share of these properties, 
is undoubtedly correct. 

| It is common ground that Kader Mustan 
and his wife, the appellant, Ma Hmyin, 
and their children are Zerbadis and are 
governed by the Sunni Muhammadan 
Law. It is not now disputed that on 
April 28, 1966, Kader Mustan made a 
will in writing (Ex. 14), and deposited 
it inthe Registration Office at Thaton, 
from which place of safe custody it haa 
been produced by the Joint Sub-Kegistrar, 
and itis no longer contended that this 
document is not a genuine will, nor isit 
disputed that under it he left all his 
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property, of whatever description, to his 
wife, Ma Hmyin, on his death, It is also 
common ground that this will cannot be 
valid unless the other heirs consented to 
the terms thereof after the testator’s death. 

Now, Kader Vustan and his wife, Ma 
Hmyin, had four chiidren, namely, (1) 
Naina Muhammed, deceased, (2) Abdul 
Kader, who is respondent No. 2, (3)Avdul 
Rahim, against whom the first respondent 
firm obtained their decrees, and (4) Ma 
Hazara Bi. He died in January 1914. 
On January 12, L915, the appellant and 
her four children signed a document, 
Ex. 15, which is of the utmost import- 
ance inthis cass. The appellant desires 
this document to be construed as a con- 
sent by her children to the terms of the 
will of 1906. The first respondent firm 
desire it to be construed asthe record of 
an oral will made by the deceased Kader 
Mustan a few days before his death, and 
the consent of the heirs to the terms of 
that oral will. Of course, if this docu- 
ment does constitute an oral will, it 
supersedes and revokes the earlier will 
of 1905. The document in question is 
written in Burmese, and its contents are 
of such importance that I propose to set 
out what I consider to be an accurate 
translation of it, as follows: 


“Dated January 12, 1915, Kader Mustan, known 
as Ko Pe, deceased, resident of Kyaikkaw village, 
Thaton ‘Township, has spoken the following 
words of his Wasty atnama to his wife and 
childeren in the presence of five respectable elders, 
while in full possession of his senses, on January 4, 
1914 last, prior to his death : 

“I have made over all the movable and immov- 
able properties which belong to me whether in 
my possession or out of my possession, to my wife 
Ma Hmyin. She (Ma Hmyin) shall pay all the 
debts that are to be paid and keep in her pos- 
session the properties remaining over because 
these will have to be divided in future among 
my four children, viz., three suns, Naina Muham- 
med, Abdul Kader and Abdul Rahim, and one 
daughter, Hazara Bi. The children shall carry out 
their respective duties in accordance with her (Ma 
Hmyin's) authority. The children who disobey 
their mother’s authority, rebel against it, and 
become bad shall be deprived of right of inheritance 
in the remaining properties. They shall be left out 
of account as disinherited. Afterwards when their 
mother also dies according to her fate, the five 
elders who are now present, viz, (1) Peria Kurpan 
Chettyar, (2) U Po Kyi, 3) Kader Ebrahim, (4) 
Saya U Tha U, and (9) Bat Kya, shall divide 
and distribute the properties lawfully according 
to their opinion among only those children who 
obey their mother’s words, as instructed by me, 
Ko Pe. Futhermore, the wife Ma Hmyin also 
hes spoken and promised from the first to her 
husband that if while she is, without remarrying, 
looking after and protecting the children, she 
happens to marry in future, she shall have title to 
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only annas two inthe rupee according to Muham- 
madan Sharaya. 

“Accordingly the children, the wife, Ma Hmyin 
and the five elders who are nearby all agree and 
promise, draw up Ko Pe’s “Wasiyet” and con- 
firm the aforesaid terms. To-day this deed is 
executed by entering therein all the terms that 
are confirmed and all agreeing and promising 
append their signatures.” 


The learned Additional Judge of the 
District Court has construed this document 
as an oral will to which the heirs have 
consented, and has held that under it 
Ma Hmyin takes only a life interest in 
the estate of her deceased husband, with 
a remainder overto her children, and 
that therefore her children havea vested 
interest in the estate. In my opinion, the 
document cannot bear the construction 
which the appellant, Ma Hmyin seeks to 
place upon it, namely, that itis merely a 
written consent of the heirs to the will of 
19C6. It is much more than that. The 
first part is clearly a record of an oral 
will made by Kader Mustan on January 4, 
1924, afewdays before his death, and 
the second part is clearly the written 
consent ofthe heirs to the terms of this 
oral will, which revoked the earlier writ- 
ten will of 1906. But, on the other hand, 
it grants far more than a life estate to the 
appellant It directs her to pay the debts 
due by the testator out of the estate, and 
it bequeaths to her the remainder of the 
estate absolutely, subject to conditions, 
which are that she shall not dispose of any 
part of the estate during her life-time, 
and shall lose7-&ths of it on re-marriage. 
It further directs that after ber death, 
the estate shall be distributed by the five 
elders among such, and such only, of the 
four children as have been dutiful to 
her during her life-time, the undutiful 
children, if any, being deprived of any 
tight of participation, Apparently the 
intention of the testator was that Ma 
Hmyin should, prior to her death, inform 
the elders, as to which children had be- 
come, by their conduct, entitled to parti- 
cipate, and the elders should, after her 
death, distribute the estate accordingly. This 
is the construction which I place upon 
this somewhat curious document. It is, 
in any case, plain that the right of any 
child to succeed to any part of the estate 
on the death of the appellant is liable to 
be defeated by his conduct, and con- 
sequently none of the children obtained, on 
the death of their father, a vested interest 
in any part of their father’s estate. They 
obtained at most a contingent expectancy. 
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Such a spes successionis is, under the 
provisions of s. 60 (1) (n), Civil Proceduré 
Code, not attachable, and consequently on 
this ground the suits of the first respon- 
dent firm must fail. But further than that 
even if jt be conceded that this oral will 
granted only a life estate to Ma Hmyin, 
a life estate which with a vested remain- 
der over is unknown to Muhammadan Law. 
The creation of such an estate by will Js 
a bequest subject to a condition, and In 
such a case the first legatee takes an 
absolute interest in the property, and the 
remainder-man gets nothing: see Prince 
Suleman v. Darab Ali Khan (1), at p. 122*,. 
Abdul Gafur v. Nizamudin (2), at p. 1787, 
Abdul Karim Khan v. Abdul Qayum Khan 
(3), and Babu Lal v, Ghansham Das (4). 
On behalf of the first respondent the 
ingenious argument has been put forward 
that the children only consented to their 
mother holding a life-estate, and that they 
have throughout considered that they hold 
a vested interest in the property, and that 
this fact, of their being under the im- 
pression that they hold a vested interest, 
is evidenced by the fact that by a re- 
gistered deed, Ex. A, dated May 5, 1919, 
one son, Naina Muhammad, sold his share 
in the inheritance to his brother Abdul 
Rahim. It is urged that in accordance 
with Muhammadan Law the appellant must 
take an absolute estate or nothing, and 
that as the other heirs never consented to 
her taking an absolute estate, the bequest 
of an absolute estate is invalid for want 
of their consent. This is not a correct 
interpretation of the law. The heirs may 
have given their consent under a mistake 
of law, for clearly no mistake of fact was 
involved, but a consent is not vitiated by 
the rensun that it was caused by a mistake 
of law, vide s. 21, Contract Act. This 
very same point was raised in Abdul Karim 
Khan v. Abdul Qayum Khan (3), the facts 
of which case were that a certain Muham- 
madan divided his property by will between 
his three sons, but provided that none of 
the song should have the right to alienate 
the property devised to him, and that on 
the death of one of the devisees without 
issue his share should go to the surviving 
brother or brothers or his or their heirs. The 


heirs consented to this will, and it was held 
(1)8I A 117; 8 01:4 Sar. 267; 5 Ind. Jur, 499. 
(2)17B1;19 I A 170;6 Sar. 238(P CO), 
(3) 28 A 342; 3 A L J 131; A W N 1906, 25. 
(4) 44 A 633; 70 Ind, Oas. 84; A I R 1922 All, 205; 
20 A L J 466. 
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that the.sons took: absolute estates in the 
Property devised to them. ln the course of 
their judgment the Judges stated that 

| While the consent of the heirs rendered the will 
‚valid, the document “must be construed according 
‘to the ordinary rules by which a deed or will 


giving property should be construed according to 
Muhammadan, Law.” 


| The oral will of Kader Mustan became 
valid by consent of the heirs, and this 
‘will must be construed according to the 
‘way in which valid wills. would be con- 
strued if the gift were made to strangers. 
‘Consequently, it is clear that, in accordance 
with Muhammadan Law, under this will 
the appellant Ma Hmyin, took the whole 
of her husband’s estate absolutely. More- 
over the true construction of this oral will 
is that it gave an absolute estate to Ma 
Hmyin, coupled with a condition that she 
should not transfer the property. This 
Testraint against alienation is void: see 
Abdul Karim Khan v, Abdul Qayum Khan 
(3), and Sabu Lal v. Ghansham Das (4). 
Hence it appears that whatever construc- 
tion of the document dated January 12, 
1915, (Ex. 15), is accepted, the suits of the 
plaintiff first respondent were bound to 
fail. These appeals are, therefore, allowed 
and the judgments and decrees of the 
District Uourt of Thaton in suits Nos. Hl 
ind 12 of 1934 are set aside, and the 
suits are dismissed, with costs in both 
vourts, Advocate’s fee for both suits 
iogether and both appeal together ten gold 
mohurs in each Court. 
| Mosely, J.—I agree. 
N. Appeal allowed, - 


| 

| 
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i MADRAS HIGH COURT 
Second Civil Appeal No. 484 of 1931 

March 4, 1935 
VABRASDAOCHARIAR, J, 
NANDI REDDI RAMA GOVINDA 


REDDI—PLAINTIFF— APPELLANT 


versus 
KARREPU LAKSHMI REDDI~— 
DEFENDANT— RESPONDENT 

Transfer of Property Act (IV of 1882), s. 108 (0) 
-Lease for a term— Covenant for quiet enjoyment, 
hether limited to duration of lessor's interest— 
jeath of grantor—Dispossession by third party— 
lability of successors to make compensation— 
mplied and express covenants—English and Indian 
iW, 

There is a distinction between implied covenants 
x quiet enjoyment and express covenants for quiet 
ajoyment in alease. In the former case they are 
ma facie limited tothe duration of the lessors 
wn interest though the term may not come to an 
within the time but inthe case of express co- 


NANDI REDDI D, KARRAPU LAKSHMI REDDIT (MADR.) 


~ grantor. 


851 


venants they are available for the whole term in- 
dependent ofthe termination of the interest of the 
In respect of the statutory covenant for 
quiet enjoyment enacted by the Transfer of Property 
Act, the principle to be followed is that relating to 
express covenants as the Act has not adopted the 
English Law as to implied covenants. Therefore, 
where awidow who hss taken a premium and 
granted a lease fora fixed term dies during the term 
and the lessee is dispossessed by the reversioners 
those who inherit the self-acquisitions of the widow 
are bound to compensate the lessee in respect of his 
dispossession during theterm. 


S.C. A. against the decree of the Court 
of the Subordinate Judge of Kurnool in A. 
S. No. 19 of 1929 (A. S. No. 85 of 1928, 
District Court of Kurnool) preferred against 
the decree of the Court of the District 
Munsif of Nandyal in O. S. No. 639 of 1926. 

Judgment.—The plaintif (appellant) 
had taken from a widow a document which 
is described as munigatta on June 9, 1922, 
for a term of 15 years for a stated con- 
sideration of Rs. 1,500. Munigatia is des- 
eribed in Brown’s Telugu Dictionary as 
‘forestalled rent’ or ‘usafruct of land in 
satisfaction of debt’. The learned Subordi- 
nate Judge has proceeded on the footing 
that the sum of Rs. 1,500 was given not 
as a loan but only as a premium for the 
lease. The document related to properties 
which the grantor had inherited from her 
son. She died in August 1923 and shortly 
thereafter the reversioners dispossessed the 
plaintiff, contending that the transaction 
was not binding upon the reversion. Hence 
the suit by the plaintif claiming that 
either the reversioners should pay up the 
unsatisfied portion of the Rs. 1,900 with 
interesi thereon by way of damages or that 
the like compensation should be paid to 
him out of the private estate of the grantor, 
Both the Courts have found that the 9th 
defendant is in possession of the private 
properties of the grantor. They have also 
held that the transaction was not one 
binding upon the reversion and that there- 
fore, the plaintiff could not claim any 
compensation from the reversioners. The 
frat Court gave a decree to the plaintiff 
for a sum of Rs. 946 against the lst defend- 
ant. The lower Appellate Court agreed 
that, if the plaintiff was entitled to com- 
pensation, the sum of Rs. 916 represented 
a fair compensation; but it was of opinion 
that the plaintiff was not entitled to com- 
pensation and hence dismissed the suit, 

There has been some little discussion 
before me a8 to whether the document 
should be understood to amount to usufruc- 
tuary mortgage or to a lease. For the pur- 
pose of the present case, the ditference 
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seems to me immaterial because in the one 
case the plaintiff’s claim would be support- 
ed by s.68 (d) of the Transfer of Property 
Act and inthe other, by s. 108 (c) of the 
Act. The argument has accordingly pro- 
ceeded upon the basis that the transaction 
was one in the nature of a lease particularly 
in view of the Subordinate Judge’s observa- 
tion thet the sum of Rs. 1,500 was paid not 
as a loan but as premium. 

The Subordinate Judge disallowed the 
plaintiffs claim, on the authority of the 
decision of the Bombay High Court in 
Parshottam Veribhai v. Chhatrasangji (1) 
and of certain observations of Dr. Gour in 
his Transfer of Property Act, when com- 
menting on s. 108 (c). The Bombay Case 
and another case in that Court referred 
to by Mr. Sampath Ayyangar here, name- 
ly, Krishnaji Sakharam v. Kashim (2), May 
be briefly disposed of. In Parshottam 
Veribhai v. Chhatrasangji (1) a usufructu- 
ary mortgagee from a talukdar resisted a 
claim for possession by the talukdar's 
successor and insisted that he must be paid 
the mortgage amount before the successor 
could get possession, The transaction was 
governed by a Bombay Statue, Act XXI 
of 1886, under which such a mortgage was 
invalid beyond the lifetime of the mort- 
gagor. To a case of that kind, the learned 
Judges, if I may say so with respect, 
rightly held that s. 65 of the Contract Act 
had no application. They accordingly re- 
fused to make it a condition precedent that 
the’ plaintiff should pay the mortgage 
“money before recovering possession. What 
they would have said to a claim by the 
mortgagee tu recover the money out of the 
private estate, if any, of the mortgagor I 
cannot guess. In Krishnaji Sakharam v. 
Kashim (2) a mortgagee from a vatandar 
‘who had been dispossessed by the succes- 
sor of a mortgagor sued for payment of the 
mortgage money. Prima facie his suit 
was brought after the period of limitation 
had expired but he relied upon an indem- 
nity clause to save time and contended 
that it gave him 12 years from the date 
of obstruction or dispossession. The learn- 
ed Judges construed that indemnity clause 
as intended to be applicable only to ob- 
struction or dispossession taking place dur- 
ing the lifetime of the mortgagor. This 
they derived from their view of the circum- 
stances of the case. Itis not for me to say 


(1) 41 B 546; 40Ind. Oas 1002; AI R1916 Bom. 
65,19 Bom. LB 45, 

(2) 44 d. Cas. 76; A I R 1920 Bom. 48: 
22 Bom. L R 385. d 
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anything as to the correctness or otherwise 
of that interpretation. It is sufficient to 
state that it turned upon the interpretation 
of a particular clause and not upon any 
general principle of law. 


Coming next to the passages cited from 
Dr. Gour’s Commentaries on the Transfer 
of Property Act, | must observe that they 
relate to thei operation of what undor the 
English Law used to be described as 1m- 
plied covenants for quiet enjoyment, 2. €., a 
covenant implied from the mere use of the 
word ‘demise’. Text writers as well us the 
authorities draw a distinction between im- 
plied covenants for quiet enjoyment and 
express covenants for quiel enjoyment. In 
the former case, they are held to be prima 
facte limited to the duration of the lessor’s 
own interest, though the term may not 
come to an end within the time. But in 
the case of express covenants for quiet 
enjoyment, it is recognised that they are 
availabie for the whole term, independent 
of the termination of the inerests of the 
grantor. Accordingly the question for con- 
sideration in the present case is whether 
in respect of statutory covenants enacted 
by the Transfer of Property Act, the princi- 
pie governing implied covenants under the 
English Law is to be followed or that relat- 
ing express covenants. The language of 
s. 108 (c) of the Transfer of Property Act 
seems tome clear enough to show that the 
Indian Legislature has not adopted the 
English Law as to implied covenants. The 
provision is that the lessor shall be deemed 
to contract with the lessee that he may 
hold the property during- the time limited 
by the Jease without interruption: and the 
next senience provides that the benefit of 
such contract shall be annexed to and go 
with the lessee’s interest as such. It has 
been’ held that this corresponds to what is 
known as the absolute covenant in the 
English Law and not to the qualified 
covenant which will be available only in 
the event of dispossession by the grantor or 
these claiming under him, but not avail- 
able in respect of dispossession by a person 
claiming by title paramount. I have, there- 
foie, no reason to assume that the Indian 
Legislature intended to reproduce only the 
implied covenant of the English Law, when 
I find nothing to indicate that the covenant 
was to be limited to the term of the lessor’s 
interest. Reference may in this connection 
be made to the observations of the Judicial 
Committee in Webb v. Macpherson (3) where 


(3) 31057; 30 I A 238; 8 OWN 41;5 Bom:L R 
€38; 13M LJ 389; 8 Sar. 554 (P 0). 
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they point out that these statutory coven- 
ants enacted by the Transfer of Property 
Act do not stand on the same footing as 
implied obligations or liens known to 
English Equity. A similar question has 
often been considered in this Court in 
connection with the application of Art. 116 
of the Limitation Act to actions claiming 
compensation for breaches of such covenants 
and, as pointed out in Arunachala v. Rama- 
samt (4) Many decisions of this Court 
have dealt with the case on the footing that 
these statutory covenants must be read as 
embodied in the deed itself, i. e., as though 
they are express covenants. I am, there- 
fore, unable to agree with the learned 
Subordinate Judge that the plaintiff cannot 
claim compensation even from the 9th 
defendant, in respect of his dispossession 
during the term of the lease. 

A point was raised before me whether 
the plaintiff was entitled tothe amount of 
Rs. 946, because it includes interest upon 
the sum of Rs. 700 which is plaintiff's un- 
satisfied share of the amount advanced by 
him to the widow. I do not think it neces- 
sary to deal the question of the mainiain- 
ability of the claim for interest in respect 
of a claim for damages, because though the 
plaint indicated the way in which this 
amount was arrived at the plaintiff was 
undoubtedly entitled to damages and both 
the Courts agree that this amount repre- 
sents a fair compensation. The decree of 
the learned Subordinate Judge is according- 
ly set aside and the decree of the District 
Munsif restored with costs here and in the 
lower Appellate Court. 

Decree set aside. 


A. 
(4) 38 M1171: 25 Ind. Oas. 618; A IRI9I5 Mad. 
743: 1 L W 849;27 ML J517; 16 M LT 397. 


LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 1873 
of 1933. 
June 21, 1934 
BHIDE, J. 
Mzssrs. TABHA MAL-GURDITTA MAL— 
APPELLANT 
l VETSUS 
Tat JAGRAON TRADING SYNDICATE, 
Lap IN LIQUIDATION— 
RESPONDENT. 

Companies Act (VII of 1913), ss. 202, 205—Appeal 
from orders passed in winding up proceedings under 
supervision of Court—Competency of, 

Under s. 225 of the Companies Act the orders 
passed by the Courtin winding up proceedings under 
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the supervision of the Court stand for all purposes 
on the same footing as orders passed during such 
proceedings when the winding up is by the Oourt. 
Hence in view of the language of s. 225 the appeal is 
competent from an order passed in winding up pro- 
ceedings under supervision of the Oourt. Hindustan 
Bank, Lid, v. Mehraj Din (1) and Sansar Chand v. 
Punjab Industrial Bank, Lid. (2), referred to. 

Mis. F. A. from the order of the 
District Judge, Ludhiana, dated August 
30, 1933. 

Mr. Madan Mohan Kapur, for the Ap- 
pellant. 

Mr. Madan Gopal, for the Respondents. 

Judgment.—Civil Appeal Nos. 1873 
1874 and 1660 arise out of three cases in 
which the facts were similar and these may 
be conveniently disposed of together. These 
appeals are from orders passed by the 
District Judge of Ludhiana under s. 186 
of the Indian Companies Act, during the 
course of winding up proceedings relating 
to a company under the supervision of 
the Court. A preliminary objection 1s 
raised that the appeals are incompetent 
inasmuch ag under s. 202 ofthe Indian 
Companies Act an appeal lies only when 
the winding up of the company is by 
the Court while in the present case the 
winding up was merely under the supervi- 
sion of the Court. The learned Counsel 
for the respondents, however, points out 
that unders. 225 of the Indian Companies 
Act, the orders passed by the Court in 
winding up proceedings under the supervi- 
sion of the Court stand for all purposes 
on the same footing as orders passed 
during such proceedings when the winding 
up is by the Court. The learned Counsel 
also relies on Hinidustan Bank Ltd. v. 
Mehraj Din, 55 Ind. Cas. 820 (1) and Sansar 
Chand v.Punjab Industrial Bank, Ltd. (2). In 
view of the language of s. 220 if seems to 
me that the appeals are competent. On 
merits the learned District Judge has 
held that the applications of the Liquidators 
were within time. The learned Counsel 
for the appellants contends that the ap- 
plications were clearly barred inasmuch 
as they were made more than three years 
after the forfeiture of the shares. The 
learned Counsel for the respondents con- 
cedes the force of this argument. In the 
circumstances the appeals must be ac- 
cepted and the applications of the res- 
pondents must be dismissed with costs 


throughout. 
D, S Appeal accepted. 


(1) 55 Ind. Oas. 820; A I R 1920 Lah. 51; 1 Lah. 187; 


2 Lah. L J 291. 
(2) 117 Ind, Gas. 895; A IR 1929 Lah. 707; 10 Lah. 


806; 30 P L R 525. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 1029 of 1931 
March 8, 1935 
VARADACHARIAR, d. 
PAREPALLI VENKATA KRISHNAYYA 
— DEFENDANT—APPELLANT 
VETSUS l 


CHAKKA VENKATARATNAM— 
PLAINTIFF— RESPONDENT 

Benami — Transfer to defraud  creditors— 
Fraud carried out — Re-transfer by [transferee in 
favour of owner's nominee- Owner, whether precluded 
from setting up his title against his nominee—Benami 
transaciion, nature of. | 

Though the Calcutta, Allahabad and Lahore High 
Qourts have taken a different view, the course of 
decisiongsin the Madras High Court has been that 
even as against a transferee who has himself been 
a party to a scheme of fraud intended to defeat the 
creditors of the transferor, the latter should not be 
permitted to defeat the transferee’s legal title by 
pleading the fraudulent scheme and it makes no 
difference for this purpose whether the transferor 
sues as plaintiff or merely attempts to defend his 
possession, But as this view is based already on the 
principle of stare decisis its scope should not be 
extended any further than the decision have so far 
gone. i 

Benami transactions are not peculiar to India and 
if such transactions are to be condemned that must 
be done plainly and directly by the legislature. The 
Court will only be helping frauds instead suppressing 
frauds if by their attitude they enable benami trans- 
ferees to retain the property. 

Even though a benami transfer might have been 
effected with a view to defraud creditors and the fraud 
might have been carried out, this does not preclude 
the transferee from voluntarily giving back the 
property to the transferors and if he re-transfers the 
property toa nominee of the original transferor with 
the object that the new transferee should hold the pro- 
perty for the benefit of the original transferor the 
new transferee cannot claim to stand in the shoes of 
the first transferee. In this class of cases the Court 
is no longer concerned with the effect of the first 
transfer and the new transferee cannot seek to shut 
the mouth of the owner unless the new transfer has 
also in its furn been actually used to effectuate the 
fraud. Koppula Katayya Naidu v. Chitrapu Maha- 
lakshmamma (1), distinguished. 

[Case-law discussed. | 


S. C. A. against the decree of the Court 
ofthe Subordinate Judge of Guntur, dated 
April 15, 1931, in Appeal Suit No. 95 of 
1931, preferred against the decree of the 
Oourt of the District Muusif of Guntur, 
dated November 7, 1929, in Original Suit 
No. 69 of 1925. 

Mr. B.T. M. Ragvachari, for the Appel- 
lant. l 

Mr. F. Satyanarayana Row, for the Res- 

“pondent. 


Judgment.—This is an appeal by the 
second defendant, the first defendant (his 
father) having died during the pendency of 
the suit in the trial Court. The plaintif 
claimed the suit house and site as a pur- 
chaser thereof, under Ex. V, dated October 
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8, 1920, from one Ramanayya. The plaint 
alleged that the plaintiff's tenants were won 
over by the defendants and the cause of 
action was stated to have arisen on March. 
15, 1924, when the defendants unjustly 
entered upon the suit property and denied 
the plaintiffs right thereto. It ought to be 
mentioned that the plaintiff was the brother, 
of the first defendant's wife who died some 
months after the date of Ex. A. A plaintiff 
could not produce the original of the sale- 
deed in his favour or of the sale-deed in 
favour of his vendor, who in turn had a sale- 
deed from the defendante (vide Ex. IV) 
dated May. 12, 1908). Both the original 
documents have been produced by the de- 
fendant. 

The first issue in the case raised the 
question whether the sale-deed in favour of 
the plaintiff was executed benami for the 
benefit of defendants one and two. The 
Courts below were of opinion that this issue 
did not arise on the pleadings. But in 
para. 8 of the lower Appellate Court's 
judgment, that Court made some observa- 
tions upon this point. J was not prepared 
to accept the stray remarks in that para- 
graph as amounting to a finding given on 
the first issue, when the Court started with 
the observation that the issue did not merit 
any consideration. J accordingly called for 
a finding upon that question and the lower 
Appellate Court, after full discussion of the 
evidence and the probabilities of the case, 
has now returned a finding that both the 
sales under Ex. IV and V were benamt 
transactions and that Ex. V was executed 
for the benefit of defendants Nos. 1 and 
2. I fully agree with that finding and 
accept it. 

With reference to a contention raised on 
behalf of the plaintiff in the course of 
argument both here and in the Courts 
below—though not made an issue in the 
case—it has been found that Ex. IV, was 
execuied with the object of defeating a 
creditor of the defendants, by name 
Pichayya, who had obtained an instalment 
decree in O. 8S. No. 26 of 1905 for a large sum 
of money against the defendants and that 
on the strength of Ex. IV the transferee 
defeated Pichayya’s attempt to attach the 
properties now in question, As is only 
natural, the claim proceedings were practi- 
cally conducted by the Ist defendant him- 
self, though in the vendee’s name. A sum 
of money to meet one instalment of the 
decree would appear to have been paid into 
Court by the first defendant through the 
vendee and the same was drawn. by the 


1935 


decree-holder In part satisfaction. The 
Claim order (dated October 13, 1914) said 
‘the title having passed by the registered 
sale-deed to the petitioner, it is for the 
attaching creditor to avoid it in a regular 
sult.’ No such suit was filed, and the 
evidence does not establish whether any 
and what further payments were made to 
Pichayya. The second defendant as 
D. W. No.1, has given inconsistent answers 
as to whether that decree has been satis- 
fied or not. 

The vendee under Ex. 
transfer to 
because, it is said, he was ill, and, before 
his death, desired to give back the property 
to or for the benefit of the defendants. The 
story of the plaintiff that he paid considera- 
tion for the transfer and that the sale-deed 
which was in his possession was stolen by 
defendants Nos. 1 and 2 has been dis- 
believed. It may fairly be taken that the 
first defendant was not free from financial 
difficulties even - in 1920 and accordingly 
got Ex, V, execuled in the name of his bro- 
ther-in-law the plaintiff. Itis very doubt- 
ful if plaintiff was present at the time or 
even knew of it till some years afterwards. 
The deathof his sister, i. e., first defendant's 
wife, some months after Ex. V, naturally 
pat an end to the relationship of confidence 
and goodwill between the plaintiff and the 
first defendant. It is, however, significant 
that even in 1922, the tenant admittedly in 
possession executed a registered rent deed 
only in favour of the first defendant (see 
Ex. VI). It is only in.1924 that the plaint- 
iff got a rent deed (Ex. B) executed in his 
favour by the said tenant and also got the 
union registry transferred to his own name 
in the manner stated in para. 6 of the 
Finding Order. This led to disputes bet- 
ween the parties and hence the statement 
in the plaint that the cause of action for 
the suit arose in March 1921. The second 
defendant has been cross-examined at 
length about the object and effect of the 
benami sales. It does not appear from his 
evidence whether the sale-deed in plaintiff's 
name, 2. e. Ex, V was in fact used to defeat 
and creditor. The discussion ia the judg- 
ments of the courts below is practically 
confined to the effect of Ex. IV, but as it 
seemed to me necessary also to see how 
Ex. V, has been used, I have examined 
.the evidence bsaring upon that question. 
It is stated that Pichayya never attempted 
to execute his decree after 1911, Tha only 
other creditors proceeding referred to in 
the course of the evidence is that of the 
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decree-holder in S. C. No, 1241 of 1920. 
This took place during the pendency of 
this suit in the trial Court and in view of 
the defendant’s plea in the suit, 4, 2, that 
the property belonged to themselves, I 
doubt if if will be proper to use what 
happened pendente lite as proof that any 
ereditor was deceived. Further the evi- 
dence of D. W. No. 1, and the counter Ex. G 
filed by him in the Small Cause Proceeding 
show that the Smil Oause decree-holder 
only attached certain movables and did 
not attempt to proceed against the pro- 
perties now in question. The statement 
in Bx. G, that the first defendant had no 
property and none of his property passed 
to the second defendant may no doubt be 
used as pieces of evidenceonthe question 
of title but they do not serve to establish 
that Ex. V, has in fact been used to 
defraud any creditor, Ex. G, which is dated 
February 13, 1923, must be read with the 
defendant's explanation in the witness-box 
that he made that statement because in 
this suit, which was then pending, the 
plaintiff wasclaiming the property as his 
own. It has been contended fur tho 
plaintiff and held by the Courts below that 
it js not open to the defendanls to sat up 
the plea of benamz because, that will be 
allowing them to benefit by their own 
fraud after it has been carried out. The 
latest decision of a Division Bench of this 
‘Oourt bearing on that point is Koppula 
Katayya Naidu v.Chitrapu Mahalalksh 
mamma (1), where the learned Judges 
point out that though the Oalcutta, Allaha- 
bad and Lahore High Courts have taken a 
different view, the course of decisions in 
this High Court sin æ Vaddina Kamayya v, 
Gudisa Mamayya (2), bas been that even as 
against a transferee who has himself beea 
a party toa scheme of fraud intended to 
defeat the creditors of the transfercr, the 
latter should not be permitted to defeat the 
transferee'’s legal title by pleading the frau- 
dulent scheme. According to the Madras 
eases which followed Sidlingappa v. Hirasa 
(3) it made no difference for this parpose 
whether the transferor sued as plaintif or 
merely attempted to defend his possession. 
I do not propose for the purpose of this case 
to question this line of authorities; but, as 
Koppula Kotayya Naidu v. Chitrapu 


(1)58 M 646; 145 Ind. Oas. 308; A IR 1933 Mad, 
457. 37 LW 645; 64 M L J 719; (1933) M W N 652; 


44. 
$ (3) 32 MLJ 484; 43 Ind, Gas, 352,JA [ R 1918 Yad, 
65. 
: (3) 3L B 405; 9 Bom. L R 542, 
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Mahalakshmamma (1) rests largely on 
the principle of stare decisis I do not in the 
circumstances feel called upon to extend 
its effect any farther than the decisions 
have so far gone. 

I must, however, take leave to point out 
that the considerations emphasised in the 
judgment of Jackson, J. in Koppula 
Kotayya Naidu v. Chitrapu Makalak- 
shmamma (1) are really matters for the 
legislature and not for the Court. However 
much one may regret the prevalance of 
benami transactions and attempts to 
defeat creditors, I am unable to agree that 
they are anything peculiar to India. To 
take a few instances at random Taylor 
v. Bowers (4) and Symes v. Hughes (5) 
approved of and followed by the Judicial 
Committee in Pethaperumal Chetty V. 
Muniyandi Servai (6) -must suffice to show 
that human nature is much the same 
everywhere and their Lordships ridicule 
the apparent anxiety ofthe transferee in 
such cases ‘to effect great moral ends’ by 
insisting that the transferor should not be 
allowed to plead his own fraud. It must 
also be remembered that while the deci- 
sions in India tended to discourage benami 
transactions, by holding that a benami 
transferee could not sue in ejectment, it 
is their Lordships of the Judicial 
Oommittee again who in Gur Narayana y. 
Sheo Lal Singh (7) affirmed hia right of 
suit. They point to its analogus in the 
English system and add that ‘there is 
nothing inherently wrong in . it? and ‘so 
long asp a benami transaction does not 
contravene the provisions of the law, the 
Courts are bound to give it effect’, If 
such transactions are to be condemned, 
that must be done plainly and directly 
by the legislature: on the other hand, 
Courts will only be helping frauds instead 
of suppressing frauds if by their attitude 
they enable the benami transferees to retain 
the property for himself. 


With due respect, I must also state 
that the view expressed by Coutts-Trotter, 
C.J. in more than one ,judgment of his 
cf. Subbaroya Chetty v. Subbaraya Chetty, 


(4) (1876)1 QB D 291; 46 LIQB 39; 34 LT 938; 
2W R 499, 

(5) (1879) 9 Eq. 475; 39 L J Ch, 304; 22 LT 
2 


462. 

(6) 350 551; 351 A 98; 10 Bom. LR 50:54 LI 
290,120 WN 562; 7 OL J528; 14 Bur, LR 108; 
18M LJ 277;4M LT IR: 4 L BR 266 (PO. 

(7) 46 © 566; 49 Ind, Cas. 1;A 1 R1918 P O 140; 
481A 1;17A L J 66; 36 M L J 68; 9L W 335: 
23 OWN 521; 1U PLR (PC) 1; 12 Bur. L T122 
(P 0). 
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98 Ind. Cas. 284, (8) and Vaddina Kamayı 
v. Gudisa Mamayya (2) goes mui 
farther than the Privy Council decisio 
In the case before their Lordships tl 
execution of benami conveyance compelle 
the creditor to take proceedings again 
tbe transferee. Their Lordships neve 
theless say that as these proceedings prove 
successful, the creditor was pot ultimate 
defrauded and that therefore, the frar 
had not been carried out so as to di 
entitle the transferor to recover the proper 
from the transferee, treating him as 
benamidar, This would seem to justify tl 
view of Sundaram Chettiar, J. | 
Subbaroya Natcker v. Venkatesa Naick 
(9) that the mere fact of the credit 
having been delayed in obtaining satisfa 
tion will not preclude the transfer 
from pleading the benami character of tl 
as against his transferi 
(see also Bai Devamani v. Ravisanke 
Ogadbhat (10). Much less will the ‘me: 
intention to effect an illegal object, whe 
the assignment was executed (per Lo 
Romilly) in Symes v. Hughes (5) precluc 
the true owner from asserting his rights. 


The question for consideration in tl 
present case is how the decision in Koppul 
Kotayya Naidu v. Chitrapu Mahalakshman 
ma (1)is to be applied consistently with t} 
principle of the decision of the Judici: 
Committee in Pethaperumal Chetty ` 
Muniyandi Sercai (6). It is here that tk 
importance of the circumstances comes i 
that it has not been shown that Ex. V th 
transfer in plaintiff's name has bee 
actually used to effect a fraud on an 
creditor of the defendants. In accordane 
with the authorities, I shall assume that a 
against the original transferee unde 
Ex. IV, the defendants are debarred fror 
asserting, in a Courtof law their own tit] 
or the benami character of the transactio 
because the fraud contemplated at the tim 
of the execution of Ex, IV has been carrie 
out, But this would not compel that tran; 
feree to claim the property for himself o 
preclude him from voluntarily giving bac 
the property to his transferors, Wher 
however, he makes the transfer to a thir 
person, three types of cases may arise an 
they must be kept distinct. (1) If th 
second transferee is a bona fide purchase 


i (9 98 Ind. Cas, 384; 24 L W 500; A I R 1926 Mac 
1 


(9) 39 L W 357; 150 Ind. Cas. 38]; A 1 R1934 Mac 

252; 6 RM 717. 
(10) 53B 321; 116 Ind. Oas. 236; AIR 1929 

147; 31 Bom. L R 109. üi 
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for value, he will, for that very réason, 
acquire an absolute title and need not 
invoke the aid of the principle now under 
consideration (See per Mellish, L. J. in Taylor 
v. Bowers (4) (2). Ifheis not a bona fide 


purchaser, but the object of the transaction’ 


was to transfer the beneticial interest to 
him, he may claim to stand in the shoes of 
his transferor, 7. e. the first transferee and 
rely, tothe same extent as the latter can, 
on the rule that -precludes the original 
transferor from asserting his own title. 
It is on this footing that the decisions in 
Sidlingappa v. Hirasa (3) and Koppula 
Kotayya Naidu v. Chitradu, Mahalak- 
shmamma (1) have proceeded. In Taylor 
v. Bowers (4) and Symes v. Hughes (5) 
there was not enough to create an estoppel 
even as against the original transferee and 
the second transferee was held to bein no 
better position. (3) A third conceivable 
case stands on a wholly different footing. 
The original transferee may merely re- 
transfer the property to a nominee or friend 
of himself or the original transferor, with 
the avowed object or understanding that 
the new transferee should hold the property 
for the benefit of the original transferor. 
In such a case, the new transferee cannot, 
it seems to me, claim to stand in the shoes 
of the first transferee. It often happens in 
this country that a benami transferee is 
not even aware that a transfer has been 
made or taken in his name. In such cases 
he cannot be regarded as a party to any 
contract or transfer and it is doubtful if 
even the legal estate can be regarded as 
vested in him. [See Kuthaperumal Rajalt 
v, The Secretary of State for India (11).} 
But assuming that he isin some sense a 
‘legal’ owner, he certainly cannot claim the 
beneficial interest, because the avowed 
object of the transaction was only to make 
him atrustee for the original owner. In 
this class of cases, the Court is no longer 
concerned with the effect of the first 
transfer, because that transferee has chosen 
to give back the property to the trans- 
feror. It may be assumed that the object 
of taking the re-transfer in the name of 
another instead of directly in the original 
owner's name is to continue the scheme of 
defrauding creditors. In the present case 
Mr. Satyanarayana Row suggests, that 
the object must have been to retain the 
benefit of the claim order (Ex. O.) against 
Pichayya. But, once it is realised that 
the former transfer is out of the way and 


(11) 30 M 245; 17 M L J 174. 
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the new transferee has himself undertaken 
a trust for the benefit of the original 
owner, the new trustee cannot seek to 
shut the mouth of the owner unless the 
new transaction has gone beyond the stage 
of fraudulent intention and has in turn 
been actually used to effectuate the con- 
templated fraud. 

Wor these reasons, I am of opinion that 
Koppula Kotayya Naidu v. Chitrapu 
Mahalakshmamma (1) and the aathorities 
there reviewed do not entitle the plaintiff 
in this case to contend that defendants 
are precluded from pleading the benami 
character of the transfer to the plaintif 
under Ex. V. 

The other question argued in the second 
appeal is.a point of limitation. The de- 
fendants contended that notwithstanding 
the execution of Exs. IV and V, they had 
all along continued in possession of the 
suit property. Having regard to the frame 
of the suit, it must be held to be governed 
by Art. 142 of the Limitation Act, but 
in view of the evidence in the case, it 
would seem to make no difference whether 
Art. 142 or Art. 144 applied. The 
learned Subordinate Judge who heard the 
appeal dealt with this question in paras. 
9 and 10 of his judgment, but 
his reasoning is vitiated by so many 
mistakes that it is impossible for me to 
accept his conclusion. It makes consider- 
able difference in the approach of the 
evidence on the question of possession, 
whether Exs. IV and V are taken to be 
real transactions or only benam2z transact- 
tions. The main basis of the conclusion 
of the learned Subordinate Judge is the 
statement in Ex. C.-1 the claim petition 
of 1914, that the claim petitioner was 
entitled to and was in enjoyment of the 
suit property on the date of the claim 
petition. In view of the second defendant's 
evidence that it was the first defendant 
that got this petition put in and conducted 
that proceeding, the learned Subordinate 
Judge treats that as an admission of the 
transferee's enjoyment by the first defen- 
dant and he adds that the present suit 
is within 12 years from that date. Exhibit 
C.-lis signed only by the claim petitioner 
and not by the first defendant. It cannot, 
therefore, operate as an acknowledgment 
within the meaning of s. 19 of the 
Limitation Act. It is difficult to under- 
stand what the learned Judge means by 
describing if as an ‘admission’. At the 
worst it can only be regarded as a state- 
ment made by the transferee to the 
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knowledge of the first defendant. If, on 
the other hand, it is looked upon as a 
statement which it then suited the first 
defendant to put into the transferee's 
mouth, there is even less justification for 
treating it as an ‘admission’. The learned 
Subordinate Judge attributes a very 
curious effect to the order on the claim 
petition. As stated already, it expressly 
proceeded on the footing that there being 
a registered sale deed in the claimant's 
favour, the decree-holder must have if set 
aside by a regular suit. The learned Sub- 
ordinate Judge would read into it an 
implied adjudication that the claimant 
was in possession; and by an extension of 
the doctrine of disability arising from fraud, 
he would hold that the defendants could 
not be permitted to go behind what the 
first defendant then got the Court to believe, 
namely, that he was neither entitled to, 
nor in possession of, the property. 

With reference to the plaintiff’s posses- 
sion, it is stated in the printed copy of 
the jadgment that from 1914 onwards the 
taxes were paid by the plaintiff. This is 
evidently a mistake for 1924. It is, however, 
clear that the learned Judge did not 
realise that the attempt of the plaintiff 
to get the union registry transferred to 
his name, his taking the rent deed Ex. B., 
and his payment of union tax all begin 
in 1924 and that was the time when 
admittedly disputes arose between the 
plaintiff and the defendants in respect of 
the suit property. The learned Subordi- 
nate Judge makes no reference whatever 
to the bearing of this aspect of the matter 
when relying upon the tax receipts as 
evidence of possession. 

In dealing with the question of benamz 
character on which I called for a finding, 
the new Subordinate Judge has discussed 
the question of possession also and has 
come to the conclusion that possession 
has all along remained with defendants 
Nos. 1 and 2. J have considered whether 
I should call for a finding again on the 
question of possession in reference to the 
plea of limitation; but to avoid further 
delay, I have preferred to deal with the 
matter myself under s. 103 of the Civil 
Procedure Code. I have the more readily 
done so because a bare perusal of the 
deposition of the plaintiff wasj sufficient 
to show that his evidence was wholly 
unturstworthy, I have examined the other 
evidence in the case and come to the 
conclusion that the defendants have all 
along continued in possession. I accord- 
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ingly hold that the suit is also barred 
by limitation. I am not aware of any 
rule which precludes the defendants from 
proving the fact of their possession and 
relying upon a plea of limitation. On 
both the grounds, therefore, the second 


appeal must be allowed and the suit 
dismissed with costs throughout. 
A. Appeal allowed. 





_ LAHORE HIGH COURT 
Oriminal Revision No. 1567 of 1934 
February 11, 1935 
TEK CHAND, J. 

MAMAN SINGH—AcocusED—PETITIONER 
TETSUS 
EMPEROR— OPPOoSITE PARTY 
Cantonment Act (II of 1924), s. 2 (37)—Space 
having gates on both sides—Held, it was not street— 
Records—General Land Register of Rawalpindi Can- 
tonment—Corroborative evidence, necessity of—Evi- 


dence, | | 
Where gates have been in existence on both sides 


for a number of years, it cannot be presumed that 
the public havea right of way over this space and 
the land cannot be deemed to be a street: 

Held, that it was not possible to place implicit 
reliance upon General Land Register of Rawalpindi 
Cantonment without corroborative evidence from 
other records of the Cantonment Board or other 
testimony ofan unimpeacheble character. 

Cr. R. from the order of the Sessions Judge, 
Rawalpindi, dated September 24, 1934. 

Mr. Shamair Chand, for the Petitioner. 

Mr, Hem Raj Mahajan, for the Crown. 

Mr. Mehtab Singh, S. B., for the Canton- 


ment Board. 

Order.—The petitioner has been con- 
victed under s. 187 read with s, 268, 
Cantonment Act, and has been sentenced 
to pay a fine of Rs. 50 or in default, to 


undergo two weeks’ simple imprison- 
ment, 
The act complained of is that the peti- 


tioner, without the permission in writing 
of the Cantonment Board, paved with.. 
burnt bricks a plot of land which is situate 
between two houses, which the petitioner 
had constructed some years ago with the 
permission of the Cantonment Board. The 
petitioner admitted having constructed 
the pavement, but urged that it was on 
land which he held on the same conditions 
as those on wh.ch he held the land under 
the houses. The lower Courts have found 
that the open space in question is a 
“street” within the meaning of the Canton- ` 
ments Act, and that paving it amounted 
to “placing a structure, encroachirg on 
the street’, whichis an offence under s. L87 
of the Act. 
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The evidence on the record which con- 
sists mainly of the statements of the 
officials of the Cantonment Board and 
entries in its books does not, however, show 
that the plot in dispute is a “street” as 
defined in cl. (37), s. 2 of the Act. In that 
clause “street” is defined as including: 

“any way, road, lane, square, court, alley, passage 


or open spacein a cantonment, whether a thorough- 
fare or not and whether built upon or not, over which 


the public have aright of way and also the roadway - 


or foot-way over any bridge or causeway” 

Now, as stated already, 
question is situate hetween two houses 
which were built by the plaintiff some 
years ago, admittedly with the sanction of 
the Cantonment Board. On the other two 
sides of the plot, are two streets, but it 
appears, from the evidence of P. W. No. 2, 
Ch. Abdul Majid, who is the bazar 
Ohaudhry of the Cantonment Board that: 

“There are gates to the two strees on either side 
of the land in question. These gates were put up 
by the accused some three or four yearsago. * * * 
Only the accused owns houses in the vicinity of the 
land in dispute. 

This being so, it cannot be said that 
the public have a right of way over this 
open space. Couusel for the Cantonment 
Board and the Crown referred to the evi- 
dence of P. W. No. 1, who had stated that 
the land was “used by the public.” This 
witness, however, did not specify the nature 
of the alleged user, and in view of the 
fact that gates have been in existence on 
both sides for a number of years, it cannot 
be presumed that the public have a right 
of way over this space. | hold therefore that 
the prosecution have failed to establish 
on the present record that the land in 
question is a “street” as defined in the 
Act. Further, it is by no means clear, 
that the petitioner does not hold the plot 
in question on the same terms as the land 
underneath the adjoining houses. From 
Ex. D. B. which is an extract from the 
General Lands Register of the Rawalpindi 
Cantonment, it appears that the survey 
number ofthe land in question is 827, and 
in column 5 of the Register this is shown 
as being of Olass “B-3". It has been 
explained by D. W. No. 1, Gian Singh, 
who isthe Buildings and Lands Olerk of 
the Cantonment Board,that ‘‘B-3 land” is 
land which is leased or granted by Govern- 
ment to private individuals or companies. 
He explained, however, that this entry was 
incorrect and that really the entry should 
have been “B-5", which means land which 
islying vacant. This suggestion is based 
upon the fact in columns 8 and 9in which 
the name of “the holder of occupancy 
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rights” and the nature of such holder's right, 
should have been entered; there are blanks 
against Survey No. 827. It is clear, there- 
fore, that the entries in the register relating 
to the plot in question are wrong either 
in Column 5 or in columns 8 and9. Counsel 
for the Crown urges that the entry in 
column 5 is erroneous and those in 
columns 8 and 9 are correct. Mr. Shamair 
Chand for the petitioner maintains the 
contrary. 

There are no materials on the record 
from which it may be possible to pronounce 
definitely as to which of these rival con- 
tentions is correct. It is clear, however, that 
the register has not been carefully 
prepared, and jt is not possible to place 
implicit reliance upon it without cor- 
roborative evidence from other records 
of the Cantonment Board or other testi- 
mony of an unimpeachable character and 
such testimony is admittedly wanting in 
the case. It may also be stated that this 
register does not appear to have been 
periodically revised. According to D. W. 
No. Lit was prepared at the end of 1927 
and “is the first and the last register to 
be so prepared.” 

Iam constrained to hold that the pro- 
secutions have not succeeded in establish- 
ing that the petitioner’s act in paving the . 
open space in question is punishable 
under s. 187, Cantonments Act. I accept 
the petition, set aside the conviction of the 


petitioner and acquit him. The fine, if 
paid, will be refunded. 
D. Conviction set aside. 


_—e “melawan. 


RANGOON HIGH COURT 
Miscellaneous Appeal No. 168 of 1934 
Mareh 27, 1935 


MOSELY AND DUNKLEY, Jd. 
P. M. CHETTYAR Firm—APPELLANT 


Versus 
A.K.A.O.T. A. L. CHETTYAR 
FirM— RESPONDENT 

Provincial Insolvency Act (V of 1920), s. 52— Sale 
of property by Executing Court~Application for 
delivery of property —Necessity of. 

It is only when an application is made to the Execut- 
ing Oourt for the delivery of the property that the 
Court is required bys. 52 of the Provincial Insolvency 
Act, to direct the property, if in its possession, to be 
delivered to the Receiver. In the absence of suck an 
application the Oourtis at liberty to sell the prop- 
erty. The Provincial Insolvency Act, contains no 
provision for the Insolvency Gourt to allow or direct 
a sale by the Hxecuting Court with or without any 
conditions. gi 

Misc. A. from an order of the District 


Court, Pyapon, dated October 31, 1934. 
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Mr. P. S. Chari, for the Appellant. 

Mr. P. K. Basu, for the Respondent. 

Judgment.—The respondents, _ the 
A. K.A. C. T. A. L. firm, applied on 
August 20, 1932, in Insolvency Case No. 90 
of 1932 of the District Court of Pyapon, for 
the adjudication of the appellants, the 
P. M. Chettyar firm, as: insolvents. The 
case was much delayed by the P. M. firm 
delaying to produce their accounts and by 
contests over a Receivership. The present 
position is that there is only an interim 


Receiver of the rents of certain paddy lands. . 


Besides the petitioning firm, there are 
other creditors for a large amount. On 
May 22, 1933, the petitioning firm filed 
Suit No. 26 of 1933 in the Assistant Dis- 
trict Court of Pyapon, for their debts, 
which was one of over Rs. 12,700 due ona 
promissory note, and they obtained a de- 
cree on August 29, 1933. There are two 
cases now pending in the Assistant District 
Court in execution of that decree Nos. 4 
and 32 of 1934. An intermediate applica- 
tion for execution, No. 18 of 1934, was dis- 
missed by the Assistant District Court on 
the ground (pleaded by the judgment- 
debtors) that no leave of the Insolvency 
Court, that is of the District Court had been 
obtained. Jt isclear, therefore, that notice 
of the insolvency petition had been given tc 
the Executing Court. After the dismissal 
of Execution Case No. 18 the petitioning 
creditor applied for permission to the Dis- 
trict Court, to execute his decree in the 
Assistant District Court, and permission was 
granted on two conditions (1) that the sale 
proceeds must be kept in deposit in Court 
for rateable distribution among creditors in 
case of adjudication, and (2) that no set- 
offs were to be allowed, but the purchase 
price must be deposited in Oourt in full. 
The present appeal by the P. M. firm ig 
against this order on the ground that it ig 
contrary to s, 52 of the Provincial Insolvency 
Act. 

The relevant sections of the Act are ss. 51 
and 52. Section 51 (1), reads : 


“Where execution of a decree has issued against 
the property of a debtor, no person shall be 
entitled to the benefit of the execution against 
the Receiver except in respect of assests realised 
in the course of the execution by sale or other- 
wise before the date of the admission of the 
petition,” 


In the old Act of 1907 the corresponding 
5. 34 reads : 
+ + * “except in respect of the assest realised 
in the course of the execution by sale or 
otherwise before the date of the order of adjudica- 
tions,” 
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Section 52 reads ; 

“Where execution of a decrea has issued 
against any property of a debtor which is sale- 
able in execution and before the sale thereof 
notice is given to the Court executing the de- 
cree that an insolvency petition by or against 
the debtor has been admitted, the Court shall 
on application, direct the property, if in the 
possession of the Court, to be delivered to the 
Receiver, but the costs of the suit in which 
the decree was made and of the execution shall 
be a first charge on the property so delivered 
and the Receiver may sell the property or an 
adequate part thereof for purpose of satisfying 
the the charge,” : 

In the two execulion cases in ques- 
tion the property has been attached, 
and it is, therefore, property in the posses- 
sion of the Court, as was pointed out in 


an unauthorised ruling cited Tirpit 
Thakur v. Ramperkash Das (1). In these 
execution cases the debtor firm objected 


to the execution on the ground that leave 
of the Insolvency Court had not been ob- 
tained, a ground which is entirely in- 
consistent with the present grounds of 
appeal. It was assumed in eases under 
the Act of 1907 that there ‘was nothing in 
the law to prevent a decree-holder from 
continuing to execute his decree up to 
the date when an order for adjudication 
was passed : Sri Chand v. Murari Lal (2), 
Din Dayal v. Gur Saran Lal (3) and 
oe Sardar V. Khitis Chandra Banerjee 
4). 

There are only unathorized 
cases dealing with the question whether 
an Executing Court under the Act 
of 1920, can proceed in execution to 
sell property of a  judgment-debtor 
after the date of a petition by or against 
that debtorin insolvency has been admitted 
but before he has been adjudicated. In 


reports of 


Ralla fam v.  Labhaya Mall 
80 Ind. Cas 508(5), it was said 
that there was no provision in the Pro- 


vincial Insolvency Act which prohibits a 
Court executing a decree from selling the 
judgment debtor’s property merely by rea- 
son of its having been given notice that 
an insolvency petition by him (or against 
him) has beenadmitted. It is only when 
an application is made to the Executing 
Court for the delivery of the Property that 
the Court is required by s. 52 of the Act, 

(1) 125 Ind. Oas. 783; AI R 1930 Pat. 406: fnd. 
Rul. (1930) Pat 559. 

(2) 34 A 628; 16 Ind. Oas 183: 10 A L J 252. 

(3) 42 A 336; 59 Ind. Oas 67; A IR1920 All. 253; 
18 ALJ 287: ; 
A 42 O 289; 3C Ind. Oas. 82; A I R1915 Gal, 


734. 
(5) 80 Ind, Oas. 509; AIR 1915 Lah 158- 
see ah 158; 6 Lah 
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fo direct the property, if in its possession, 
to be delivered to the Receiver. In the 


absence of such an application the Oourt 


is at liberty to sell the property. 

This would appear to be correct on the 
face of it. Section 5l merely enacts 
that the attaching creditor shall not 
be entitled to the benefit of the exe- 
cution as against the Receiver. I would 
remark here that it does not appear to 
me to make any material difference 
whether a Receiver has been appointed 
or not as, under s. 58 of the Act, where no 
Receiver is appointed, the Court shall have 
all the right of and may exercise all the 
powers conferred on a Receiver under the 
Act. The decision in Kalla Ram v. Labhaya 
Mal, 80 Ind. Cas. 509 (5), was assumed to be 
correct in Tirpit Thakur v. Ramperkash Das 
(1). There is one case which appears to the 
contrary effect, Mahasukh Jhaverdas v. 
Valibhai Fatubhai (6), but that decision 
went on the point that property attached 
is, property in the possession of the Court, 
and it is oot clear there whether applica- 
tion had been made to the attaching Court 
to deliver the property to the Receiver 
under s. 52 or not. The other cases quot- 
ed, Durga Saran v. Beni Prasad (7) and 
‘Ramgopal Ram Prasad v. Gula Mal Ghast 
Ram (8), are to the effect that 
s. 52 contemplates the existence ofa Re- 
ceiver with full powers. As we have said, 
s. 58 would appear to beagainst this. 

The Executing Court had power, I 
consider, to direct the property to be 
sold if no application under s. 52 was 
made to it. Admittedly no such applica- 
tion was made. There isno pro 
vision inthe Act for the Insolvency 
Court to allow or direct a sale by 
the Executing Court with or without 
any condition, and for this reason there- 
fore we are bound to hold that the order 
of the Insolvency Court was without 
jurisdiction. It was in itself a harmless 
order inasmuch as it merely directed 
what is laid down by law, that the sale 
must be for the benefit of the general 
body of creditors, and it imposed 
therefore a condition which the Execut- 
ing Court will have to impose if the 
property is sold, that only .cash 
bids be allowed. These matters, how- 
ever, must be left to the Executing Court, 
where sale will proceed if no applica- 

(6) 30 Bom. L R455; 109 Ind. Oas. 152; A IR 


1928 Bom. 177. 
Cas, 832; AIR 


(7) (1933) AL J 1342; 146 Ind. 
1933 All. 559; 6 R A 353, 
(8) 1981nd. Oas, 292; A I R 1930 Lah. 851. 
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tion is made under s. 52, I would re- 
mark here that if such an application 
is tobe made unders. 52, it would be 
advisable forthe Insolvency Court to 


appoint an interim Receiver with powers 
to act under s. 52, or grant to the present 


interim Receiver under s 20 of 
the Act such powers. | would 
also remark that the adjudication 


should now be proceeded with with pro- 
per despatch. I understand that a 
duplicate file has been opened and in 


case of further appeal to this Court, 
there should be no more of the 
delays that have happened in the past. 


The order in question will be formally 
set aside. Under the circumstances 
there will be no order as to costs of this 
appeal. 

Dunkley,J.—I agree. 

N. Order accordingly. 


——— m raaa 


LAHORE HIGH COURT 
First Civil Appeal No. 111 of 1934 
October 22, 1934 
TEK CHAND AND ABDUL RASHID, JJ. 
Musammat BISHNI—P.uaintTirr— 
APPELLANT 
versus 
UTTAM CHAND—Dsrenpant— 


RESPONDENT 

Hindu Law—Maintenance—Partition between sons 
—Mother given property in lieu of maintenance— 
Surrender by mother of property to some of the sons— 
Arrangement to get annual cash allowance—-Remedy of 
mother—Right, if can be enforced against properties 
—Debts—Commercial debts incurred in running 
family business—Priority over right of residence or 
mainienance of mother. 

Where in a partition among sons, their widowed 
mother was given some properties in satisfaction of 
her rights inthe joint family, but subsequently she 
of her own free will and accord, surrendered those 
properties to be divided among the sons and entered 
into an agreement for her maintenance by receiving a 
cash allowance ; 

Held, that she could enforce her right to recover 
this allowance only against the sons personally and 
not against the properties which had ceased to be 
joint at the time of the partition. 

Ordinary commercial debts incurred in runnin 
the family business must be held to have been raiged 
for necessary purposes, and as such, have priority 
over the right of residence or maintenance of the 
mother. 

F.C. A. from an order of the Senior 
Sub-Judge, Ludhiana, dated December 20, 
1932. | 

Messrs. Shamair Chand and Qabul Chand, 
for the Appellant. 

Messrs. Achhru Ram and Inder Dev, for 
the Respondent. 


Tek Ghand, J. - This is an appeal against 
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the order of the Senior Subordinate Judge, 
Ludhiana, dismissing the plaintitf-appel- 
lant’s suits for a declaration to the effect 
that a certain house situatein Jagraon is 
not liable to be attached and soldin exe- 
cution of a decree obtained by defend- 
anis Nos. land 2 against defendants Nos. 3 
to 5, without reservation of her rights of 
maintenance and residence. 

The relevant facts are that the house in 
question was acquired by one Phoga Mal, 
an Aggarwal Bania ofJagraon. On Phoga 
Mal's death his property, including this 
house devolved on his son Munshi Ram. 
Munshi Ram died about 30 years before 
suit, leaving a widow Musammat Bishni, 
plaintif appellant, two sons by her named 
Indar Sain (defendant No.4) and Walaiti 
Ram defendant No. 5), and three sons by 
a predeceased wife, named. Devi Chand 
(defendant No. 3) and Karam Chand and 
Lahori Ma]. The family disrupted in 1923, 
when Ruldu Ram separated. At that time 
one Babu Ram was appointed arbitrator 
to effect the partition and by consent some 
of the properties were divided among the 
brothers, while certain houses and shops 
at Barnala were allotted to Musammat 
Bishni for her lifetime. In 1926, the five 
brothers appointed another arbitrator, 
Labhu Ram to divide the remaining family 
properties among them. Musammat Bishni 
was not a party originally to the reference, 
but it appears that subsequently she joined 
the submission and filed written state- 
ments before the arbitrator. As stated 
already, in 1923 she had been given some 
properties in full satisfaction of herrights 
in the joint family estate, but in 1926 
she of her own free will and accord, sur- 
rendered those properties to be divided 
forthwith among the sons of Munshi Ram. 
The arbitrator Labhu Ram, accordingly 


delivered his award on July 4, 1926, where- 


by he divided the various properties among 
the five brothers. By the award 3/5ths 
“share in the house in question was given 
to Devi Chand, Indar Sain and Walaiti 
Ram (defendants Nos. 3 to 5), and as re- 
gards Musammat. Bishni’s maintenance, 
it was provided that she would be entitled 
to get food and raiment from Devi Chand, 
Lahori Mal, Indar Sain and Walaiti Ram, 
who would also pay her Rs. 60 per annum 
in cash. 

On September 15, 1926, about two months 
after this award Devi Chand, Indar Sain 
and Walaiti Ram mortgaged their 3/5ths 
share in this house to Uttam Ohand and 
Biru Mal (defendants Nos. 1 and 2) for 
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Rs. 9,000. The consideration for the mort- 
gage consisted mainly of the preparation 
debts, which were due by five brothers to 
the mortgagees or other creditors and it 
was provided in the award that those 
debts be paid by defendanis Nos. 1 to 3. 
It is this mortgage, for the recovery of 
the amount due on which the mortgagees 
have obtained a decree and have brought 
the mortgagors’ 3/othsfshare in the house 
to sale. Musammat Bishni, however, urges 
in the present suit that she has a sub- 
sisting right of residence in the house and 
that it cannot be sold without reservation 
of her rights of residence and mainte- 
nance. 

From the facts set out above, which are 
not challenged by Mr. Shamair Chand and 
which are established by unimpeachable - 
evidence on the record, itis clear that 
Musammat Bishni’s suit has been rightly 
dismissed. It is no doubt true, that the 
house in question was the ancestral pro- 
perty of the ‘plaintiff's husband, and that 
the family used to reside in it, and, there-. 
fore, on Munshi Ram's death the plaintiff 
Clearly had a right to- reside init and it 
could not be sold by her sons without 
necessity so long asthe family remained 
joint. But the family ceased to be joint in 
1923, when a partition was effected by the 
arbitrator Babu Ram. On partition among 
the sons Musammat Bishni became entitled 
to a share in the family estate equal to 
that of each of the sons and itisin evi- 
dence that the properties at Barnala were 
actually allotted to her. She accepted the 
arrangement and thenceforward ceased to 
have any rights of residence in the family 
dwelling house or to realize maintenance 
out of the other properties which remained 
with the sons. These rights: could not 
possibly be revived by her subsequently 
surrendering voluntarily the Barnala pro- 
perties to the sons for immediate partition 
among them and coming to an arrange- 
ment with some of them for giving hera 
cash allowance. Thenceforward her only 
remedy was to enforce theright to recover 
this allowance against the four sons per- 
sonally and not against any of the proper- 
ties which had ceased to be joint three 
years before. For this reason, therefore, 
the suil fails. 

It may be stated further, that it has. 
also been established on the preseut record 
that the debts for payment of which the 
mortgage in question had been effected 
had been incurred by the sons of Munshi 
Ram in the ordinary course of business 
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for running ashop and a certain kerosine 
oil business. An attempt was made in the 
lower Court to show that some of these 
debts had been incurred by defendants 
Nos. 3 to 5 for ‘gambling purposes,” but 
the plaintiff failed to substantiate the al- 
legation. There is no doubt that the debts 
in question were ordinary commercial debts 
incurred in running the family business 
and must, therefore, be held to have been 
raised for necessary purposes, and as such, 
have priority over the right of residence 
or maintenance of their mother. 

The appeal fails and I would dismiss it 
with costs. 

Abdul Rashid, J.—I agree. 

N. Appeal dismissed. 


MADRAS HIGH COURT 
Second Uivil Appeal No. 942 of 1933 
April 1, 1935 
VARADACHARIAR, J. 
MANICKA MUDALI— DEFENDANT 

— APPELLANT 
veTSUS 
V. ABDUL KARIM SAHIB—PLAINTIFF 
— RESPONDENT 

Civil Procedure Code (ActV of 1908), 0O. XXI, 
r. 63— Glaim petition filed late—Order notifying 
claim and recording petition without investigation 
—Adjournment of sale ~Power of Court to investi- 
gate claim—Limination Act (IX of 1908), Sch. I, 
Art, 11, s. 28— Art. 11, whether falls within s. 28—Suit 
contemplated by Art. 1l, not filed—Rights of clatm- 
ant of judgment-debtor, whether extinguished. 

Where on an objection to an attachment profer- 
red under O. XXI,r. 58, Civil Procedure Code, the 
Court made the following order: “Petition ig 
filed late. Claim will be notified. Subject to that 
the petition is recorded:” 

Held, that the order could not be regarded as 
an implied adjudication on the merits against the 
claim and there was nothing in Jaw to prevent 
the Executing Oourt from investigating the claim 
more fully when duly moved by the claimant 
before the sale actually took place 

A suit under Art. 11, Limitation Act, doss not 
fall within the language of s.28 ofthe Limitation 
Act, and the omission to bring a suit of the kind 
contemplated by Art. 11 will not extinguish the 
rights of the cleimant of the judgment-debtor. 
Venkateratnam v. Ranganayakamma (1), distinnuish- 
ad. Lakshmi Ammal v. Kadtresan Chettiar (2), re- 
ferred to. : 

S, O. A. against the decree of the Dist- 
rict Court of North Arcotat Vallore, in 
Appeal Suit No. 283 of .1932, preferred 
against the decree of the Court of the Dist- 
rics Munsif of Vellore, ın Original Suit No. 
672 of 1931. 

Mr. A. S. Sampath Ayyangar, for the 
Appellant. 

Messrs. A. Viswanatha Ayyar and A. 
Ramasuami Ayyar, for the Respondent. 

Judgment.—This second appeal arises 
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out ola suit to seb aside the order on a 
claim petition. The plaintiff is a decree- 
holder ina money suit (O. S. No. 356 of 
1919) against one Murugappa Mudali. 
Murugappa sold the property sought to be 
attached to the present defendant by 
Ex. B dated May 31, 1926. Both the Courts 
have concurrently found that this was a 
bona fide transfer for valuable considera- 
tion and was not a nominal transaction 
nor one intended to defeat the creditors 
of the judgment-debtor. 

The plaintif attempted to bring this 
property to sale in execution of his 
money decree in 1927, and this defend- 
ant then filed C. M. P. No. 190 of 1927 on 
March 4, 1927, just a few days before 
the date fixed for sale. On March 7 
1927, the Executing Court passed the fol- 
lowing order. “The petition is filed late 
claim will be notified. Subject tothat the 
petition is recorded”, It is much to be re- 
gretted that notwithstanding frequent ex- 
pressions of disapproval by the High Court 
of this method of dealing with claim peti- 
tions, Executing Courts still persist in that 
manner of disposal. As long as this prac- 
tice continues, any Court which has got to 
deal with the matter when a plea of limita- 
tion under Art. 11 is raised cannot shut 
its eyes to the obvious injustice that must 
result from an unnecessarily strict inter- 
pretation of O. XXI, r. 63, of the Code. As 
has often been pointed out, there is no pro- 
vision for or legal significance in the direc- 
tion that the claim is to be notified to in- 
tending bidders and what is worse the 
direction that the petition is recorded is cal- 
culated tolull the claimant intothe belief 
that his petition hasnot really been decid- 
ed against him. I might have had some 
difficulty in making up my mind as to the 
rights of the parties ifimmediately after 
this order the property had been brought 
to sale, and no suit had been filed hy the 
claimant within a year after this order, 
For some reasons not quite apparent on the 
present state of the record the execution 
sale did not take place. There was thug 
ample time for the claimant to approach 
the Executing Court againand say. “Now 
that there is plenty of time, investigate my 
claim”. He accordingly filed O. M. P. NG. 
1043 of 1930 and on that petition the Exe- 
cuting Court investigated the merits of the 
the claim and upheld it. Thisis, therefore 
not a case in which property has been 
brought to sale on the strength of an order 
dismissing the claim and I have not got 
to deal with the rights of an auction-pur- 
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chaser. The question is whether there is 
anything in the course of events above 
stated which compels the Court to bring to 
sale property which on investigation has 
been found not to belong to the judgment- 
debtor. 


The learned District Judge has decreed 
the suit on the strength of the Full Bench 
decision in Venkataratnam v. Ranganaya- 
kamma (1). In view of the reasoning of the 
_ Full Bench in the case, I have to emphasise 
the factthat in the present suit we are 
not directly concerned with the scope of 
Art. 11 of the Limitation Act. The claim- 
ant isnot the plaintiff who is seeking to 
set aside an orderon aclaim petition and 
the suit does not relate to a claim order 
passed more than one year before the date 
of the suit. The point for determination is 
whether when the Executing Court passed 
on the first occasion the order above extract- 
ed, ata time when the sale was imminent, 
it precluded itself from dealing with the 
matter again and investigating the claim 
though the gale did nottake place as origi- 
nally notified, A suitunder Art. 11 will 
not fall within the language of s. 28 of the 
Limitation Act so that the omission to 
bring a suit of the kind contemplated by 
Art. 1l will not operate to extinguish the 
rights of the claimant or the judgment- 
debtor. The only consequence of the non- 
institution of a suit within the time allowed 
by Art. 11 is that under O. XXI, r. 63, the 
order passed on the claim petition becomes 
conclusive. But when the orderis in the 
terms quoted above, what is it that is. con- 
cluded between the parties? There has 
been no adjudication on the merits; the 
petition was not even formally dismissed; 
it was merely recorded; andin the face of 
the numerous cases which lay down that the 
rule of constructive res judicata ought to be 
applied with great caution to execution 
orders, it seems to me unjust to hold that 
the first order dated March 7, 1927, passed 
in those terms because the sale was immi- 
nent ever afterwards prevented thea Execut- 
ing Court from investigating the claim more 
fuliy when duly moved by the claimant be- 
fore the sale actually takes place. It does 
not carry one very far to say thata claim 
order is conclusive against a party whether 
he is attacking it as a plaintiff or as a de- 
fendant. The real difficulty in the case of 
many of these irregular orders is what 
exactly is the decision which is to be held 
conclusive. 


Inthe Full Bench case in Venkatareinam 
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v. Ranganayakamma (1) it may be noticed 
that there were two orders in the execution 
department, one dated December 23, 1910, 
and the other dated October 16,1911. The 
reference to the Full Bench was made only 
with reference to the effect of the order 
dated October 16, 1911. Sadashiva 
Ayyar, J., was of opinion that the order of 
December, 1910, was not really a final 
order. That order was in these terms, “Ag 
this petition was filed late, this claim is 
ordered to be notified to the intending 
bidders”, When the matter was before the 
Full Bench, the learned Judges did not in- 
timate that in view of this order it was no 
longer open to the Executing Court to deal > 
further with theclaim. The learned Chief 
Justice adverts to this opinion of Sadasiva 
Ayyar,J., and merely goes on to say that 
the order of October 1911, wasa final order 
soasto start limitation under Art, 11. It 
must be remembered that the claimant was 
the plaintiff in that case and the judgment — 
of the learned Chief Justice points out that 
in view ofthe wider language adopted in 
1908 both in O. XXI, r. 63, Civil Procedure 
Code, and Art. 11 of the Limitation Act, 
limitation under Art. 11 may commence to 
Tun even in cases in which there has been 
no investigation on the merits. But neither 
the learned Chief Justice nor any of the 
other Judges of the Full Bench suggested. 
how a mere rule of conclusiveness as against 
a successful claimant is to be evolved or 
implied from a previous order which merely 
refused to invastigate the claim. [fb seems 
reasonableto conclude that the conclusive- 
ness even as against a defendant can arise 
only if an order on the merits had been 
passed under rr. 60, 61 and 62. Even as- 
suming that a dismissal may be interpreted 
as an implied adjudication against a claim, 
it will be unreasonable to regard an order 
like that passed on the tirst occasion in the 
present case merely recording the petition 
as an implied adjudication on the merits 
against the claim, so as to preclude the exe- 
cuting Court, on a latter occasion from in- 
vestigating the claim on the merits, 

The trend of authorioy in this Court 
after Venkataratnam v. Ranganayakamma 
(1) has on the whole beenjagainst extending 
the principle ofthat decision, cf. Lakshmi 
Ammal v. Kadiresan Chettiar (2), karambil 
Saharafi v. Ali (3) and Ayya Pattar v, 

(1) 41 M. 985; 48 Ind. Oas. 270; 24 M LT 107; 
(:918) M W N 599;8 L W 292; 35 M L J 335. i 

(2) 41M LJ 198; 63 Ind. Oas. 431; 14 L W 12; 


(1921) MW N 495. 
(3) 44 M L J 141; 12 Ind. Cas. 857; 17 L W 182; Al 


R 1923 Mad. 295, 
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Attupeerath Manakkal (i). The remarks of 
Jackson, J.,in Muthuraman Chetti v. 
Uppaluru Seetharamayya (5) seem appro- 
priately to describe the situation in the 
presentcase. The order passed on March 
7, 1927, can best be described only as an 
wntertm decision (inthe words of the learn- 
ed Judge) oran order refusing to stop. the 
sale which wasimminent. When for some 
reason the sale did not take place, the 
learned Judge pointed out that the so-call- 
ed interim order is not really a disposal 
of the claim petition and that it was the 
duty of the Court to investigate the case on 
the meritsand pass a final order. For 
these reasons I am unable to agree with 
the learned District Judge that the order on 
C. M. P. No. 1043 of 193U is unsustainable or 
that it should be set aside. 

The second appeal is allowed, the decree 
of the lower Appellate Court set aside and 
the decree of the District Munsif restored 
i costshere and inthe lower Appellate 

ourt. 


A, Appeal allowed, 


(4) (1919) M W N £05; 52 Ind. Cas. 938. 
. (549ML J706; 91 Ind Cas, 985, 


RANGOON HIGH COURT 
FUII Bench 
First Civil Appeal No. 150 of 1934 
August 19, 1935 
Pacer, C. J., Mya Bo, BaGuLeY, MOSELY AND 
Ba U, JJ. 
- UPYINNYA AND OTHEES—ÅPPELLANTS 


Versus 


U OTTAMA— RESPONDENT. 


Burmese Buddhist Law —Thathanabaing—Civil 
disputes between members of Buddhist priesthood— 
Thathanabaing’s jurisdiction to decide—Civil Proce- 
dure Code (Act V of 1908), s. 9—Award—Party not 
 gtven opportunity to put up defence—Award, if 
viteated, 

After the British annexation the Thathanvabaing 
and/or the Burmese Buddhist hisrarcby, neither 
retained nor possessed any jurisdiction to decide 
all civil disputes between the members of Burmese 
Buddhist priesthood. Ths Thathanabaing or the 
Buddhist hierarchy in Upper Burma have no con- 
stitutional or legal status and are in the same posi- 
tion as any other religious body not established by 
the State. The Civil Oourts as constituted by lew 
in Burma alone are vested with jurisdiction to de- 
termine disputes respecting civil rights as Courts of 
Law, and will remain go vested unless and until 
their jurisdiction is abrogated by astatutory enact- 
ment passed by an authority duly constituted in that 
behalf. U Te Za v. U Pyinnya (11), U Te Zeinda 
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v. U Teza (12), U Okajantha v. U Thirt (13), U 
Thatdama v. U Meda (14), Wun Chitv. Ù Zawta 
(15), U Wayama v U Ahsaya (16, U Thi Ha v. 
U Thadathana (17), U Kuthala v. U Sanda (18), U 
Teik Ka v. Nga Tin Byu (19), Po Thin v. U Thi 
Hla (20, U Ahsaya v, U Pyinnya (21) and Shin 
Kuthala v. Shin Sanda (22), overruled, |p. 873, col, 
27 


“To decide the case, without giving a party an 
opportunity of being present or of presenting his 
defence before the tribunal, is manifestly a violation 
of natural justice that wholly vitiates the award that 
is made. [tbid.] 

[English case Jaw referred to.] | 

F. C. A. against a decree of the Assistant 
District Court, Pakekku, dated July 31, 
1934. 

M. U Sein Tun Aung, for the Appellants. 

Mi. U Maung Gyee, for the Respondent. 

Mr. A. Eggar, appeared as amicus 
curiae. 

Page, C. J.—The case raises the ques- 
tion whether, and if so, to what extent, the 
Thathanabaing has jurisdiction to decide 
civil disputes between members of the 
Burmese Buddhist priesthood. In the pro- 
ceedings out of which the present appeal 
arises, it was common ground that all the 
parties are rahans and the disputeis with 
respect tothe right of ownership in certain 
land anda kyaung erected thereon at 
Pakokku, in Upper Burma. It appears that 
the defendants-appellants and another 
rahan at the instance of the plaintiff-res- 
pondent were summoned by the Sayadaw 
U Zawana of Ashe-taik-thit Kyaungdaik, 
Pakokku, toappear before him and make 
their defence to the claim ofthe plaintiff 
that ihe property in dispute belonged to 
him U Zawana wasa Thudama appointed 
by the Thathanabaing to decide disputes 
between Bikkhus or Buddhist hpoongyis. 
The defendants appeared pursuant to the 
summons and it would seem, filed a written 
objection tothe claim. After the plaintiff 
and his witnesses had been examined and 
cross examined, the defendants, pursuant 
to an application in that behalf objected 
toU Zawana deciding the dispute on the 
ground that it was rumoured that the 
plaintiff had undertaken 1f successful to 
dedicate the property to U Zawana who was 
trying the case. U Zawana thereupon trans- 
mitted the proceedings to the hathana- 
baing witha covering notein which he 
expressed the opinion that the plaintiff 
ought tosucceed. The ‘Thathanabaing 
then sent the record to two Thudama 
Sayadaws of the Thudama Gaing of Magwe 
residing at Myingyan. 

“to decide the case up to the end by looking through 
and considering the statements of plaintiff and 
defendants and their witnesses,” 
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Itisto be observed thatthe defendants 
had refused to be examined orto call any 
witnesses before U Zawana having regard 
to tke objection that they had filed to the 
effect that he oughtnot totry the case. 
Nevertheless the Myingyan Sayadawes, 
without summoning the defendants be- 
fore them or giving them any op- 
portunity of being heard ia their 
defence decided the case substantially in 
favour of the plaintiff. Their decision was 
submitted by the Thathanabaing for. con- 
fimation to 13 Thudama Sayadaws of 
Mandalay who agreed with the decision 
of the Maingyan Thudama Sayadaws, and 
the decision was then confirmed by the 
Thathanabaing himself. Neither the Man- 
dalay Thudama Sayadaws was, nor tle 
Thathanabaing, however, heard the defen- 
dants or gave them an  cpportunily of 
presenting theif case before they gave 
judgment. The Thathanabaing in the course 
of his evidence in the present proceedings 
justified the failure of the eceveral tribunal 
after (be matter had keen referred to him 
by U Zawana to give the cefendants an 
opportunity of being heard upon the 
ground that : 

“Tt was not neccessary to re-examine the witnesses 


because the criginal record contained full facts of 
the case,” 


PtAnd Sayadaw U Lakhana of Kosaung 
Kyaungdaik, one of the two Myingyan 
Thudama Sayadawas, who decided the case 
stated that: 
_ “The matter was decided not through reference 
of the. parties by consent but it was decided through 
under the reference by the Thudama Sayadaw of 
Mandalay orders of the Thathanabaing Sayadaw 
Payagyi. The decision was written byme perso- 
mally. There was no necessity tocall the parties 

nor to give permission to the defendant to put up 
further defence because it was a reference merely 
for decision after inspection of the proceedings.” 
. The present proceedings which are filed 
as Suit No, 1 of 1933 of the Assistant Dis- 
trict Court of Pakokku, were initiated by 
a petition that the Court 

“may be pleased to issue notice to the respondents 
and that a decree in terms ofthe decision of the 
Thathanabaing be passed against the respondents,” 


On July 31, 1934, the learned Assistant 
District Judge ordered that the decision of 
the Thudama Council Myingyan should 
be confirmed and. passed a aecree inthe 
terms thereof. “Against that decree the 
present appeal has been presented. Now, 
the sources from which information can 
be collected in respect of the cffiice and 
functiors of the Thathanabaing are meagre, 
and for one unyersed in the- Burmese 
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language difficult tò find.and I have to 
express my indebtedness to the erudition 
and researches of my learned brothers in 
this connection. It would appear that after 
Lòrd Buddha had passed from this world, 
there was much distress and perturbation 
among his’ followers, Who wasto be their 
leader andthe head of the order of the- 
Yellow Robe that he had founded and how 
were Lord Buddha's rulings for the. 
governance ofthe sanghas to be perpetuat- 
ed or handed down to posterity ? One of 
the Bikkhus, Thubatta by name—so it is 
said—then counselled his brethen to put 
away their misgivings from them because 
as there was now noone to control them, 
they could do each what he liked. 


Upon that a senior Bikkhu Maha Ka- 
thaba, called a meeting of 500o0f the most 
distinguished members of the order. At that 
Council the whole the pitakas were recited 
any ccmmitted lo memory, and thereafter for 
100 years until a second Council was held 
therules and injunctions of the founder 
of the order were orally passed down from 
generation to generation. At the second 


‘Wouncil and again ata third Council held 


90 years later after certain errors which 
had crept in had been eradicated, the 
pitakas in an approved form were again 
recited and committed to memory. After 
the third Council which was held during 
the reign of King Asoka deleg- 
ates were sent to foreign lands including 
Ceylon and Survana Bhumi a Talaing 
kingdom which had its capital at Tkaton, 
(See Thathana Bahu ‘Thutat Pakathani 
by Payapyu Sayadaw; and Fytche’s Burma 
Past and Present, Vol. 2). Now, in Ceylon 
forthe purpose of purging the order of 
certain undesirable persons and practices, 
a Head ofthe Order, known as the Sangha 
Raja had been appointed under a mandate 
from the Crown. There is no record, how- 
ever, so far as we have been able to ascer- 
tain of an official such as the Sangha 
Raja having been appointed under either 
the Talaing or the Pagan dynasty in 
Burma. The first Thathanabaing was 
appointed it is believed in 730 B. E (1368) 
after Upper Burma had been conquered 
by the Shans. His name was A-myint 
Sayadwa’ and he was appointed by King 
Minkyiswasawke. Although the names of 
the Kings who subsequently from time to 
time appointed Thathanabaings cannot be 
stated with strict accuracy, the following 
persons appear to have held the office of 
Thathanabaing from A-myint Sayadaw's 
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time to the: present day: 
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MO Se ra NANANG A Ng OH E ANG BEA |  — (El aes a aaa aan 


Names of Thathanabaing 














Date of appointment 





Appointed by whom 


——t 
LS aana 
—_—_—_—_—_—— a Ř— ranijabanmaanii MERE eta 


I. A-myint Sayadaw a 730 B. E. (1368) Miokyiswasawke. | 

2, Lay-dat Kyaung Sayadaw .. | 967 B. E. (1605-28) Terie ioe ee aa nai 
3, Tilok-lingaya Sayadaw ... .. | 1010 B. Is. (16148) NE Sani 

4. Atula Sayadaw see 1114 B. E. (1752) King oe ee 

ð. Kin-gyi-byaw Sayadaw ... 1122 B, ©. (1760-3) penne cay Gyi. 

6. Manle Sayadaw va | 1138 B. E. (1776-82) | King Singu, 

7. Maungdaung Sayadaw |. .. | 1143 B. E. (1782-1819, pal yt 

8. Salin Sayadaw .. | 1181 B. B. (1831-37) | Bagyidaw. ; 

4 1199 B. E. (1837-46) | Shwebomin (Tharrawaddy Min). 


- i. The-in Sayadaw 4 
11, U-Nyeya Sayadaw | 


10. U Nyeya Sayadaw 
Sh wegyin Sayadaw 
Jl. 


3 Taungdaw Sayadaw re 6. 


Taung Kwin Sayadaw... = 








What the functions and jurisdiction of 
the Thathanabaing before the British an- 
nexation were, however, cannot be ascer- 
tained with certainty. In Fytche’s Burma 
Past and Present (Vol. 2, p. 194) it is stated 
that : 

“At Mandalay is stationed the Thathanabaing or 
patriarch, He is supreme in all matters connected 
with religion and, next to the King is the person 
‘to whom the greatest external homage is paid...... sa 
He lives in a magnificent monastery, highly decorated 
with carving and richly gilt...... Spiritual Commis- 
sioners are sent by him from time to time on tours of 
inspection in the provinces, to investigate and re- 
port as to whether the rules of the order are duly 
observed, and if the professed members of the 
religious fraternity are really qualified for. their 
holy calling.” 


There can be little doubt [think that 
the Thathanabaings who were at any rate 
in some ‘instances the private Sayas of the 
King were appointed for two purposes : 
(1) to prevent corruption of the Buddhist 


Scriptures (2) to: purge the order of un- 
desirable characters. King Mindon ap- 
pointed two Thathanabaings. U Nyeya 


Sayadaw. and Shwegyin Sayadaw, presum- 
ably to provide that the adherents of each 
of these learned Sayadaws should follow 
and preserve in its purity the doctrines and 
cannons of their particular sect or deno- 
mination. Now, although the Thathanaba- 
ings were Originally appointed for the 
two purposes that [ have mentioned, and 
according to the Vinaya no dispute  bet- 
ween two members of the Sangha can be 
settled by amember of the Order unless 
he is a Vinayadhara and has been re- 
quested by the disputants to decide the 


question at issue, there can be no doubt: 
that in Upper Burma the Thathanabaing : 


pas claimed and exercised the right 


1214 B. E (1857-78) 


1240 B. E (1875-89) 
1265 B. E. (190%) 


sem pe I a A 


King Mindun, 


King Thibaw. 
Sir Hugh Barnes. 


through his officers of deciding not only 
questions relating to dogma and disc.- 
pline, but also disputes concerning civil 
matters that have arisen between members 
of the Order, as well as between such 
persons and laymen. And in sodoing the 
Buddhist hierarchy has followed the courte 
that has over anu Over again been parsu- 
ed by ecclesiastical Orders in other cour 
tries through the ages. A religious Order 
to which has been conceded great, if- not 
paramount, spiritual Authority is ever 
wont to amplify its power by claiming 
jurisdiction in respect of temporal matters 


also. IH 
“Although, strictly speaking, it is contrary to 
the theory of the founder’ of {he sacred _ order, 
which declared that there was no." superiority in 
rank, but only superiority in piety.and length of 
observation of the vows, & hiérarchy was establish- 
ed “to regulate the conduct of tne monks. At 
the head was. the Thathanabaing, who may be 
called -tho Grand Superior of the order. He ‘is 
usually styled the Archbishop, but the name 
seems as misleading as the title of priest, which 
is usually applied to the bpoongyi. The name of 
monk seems to fit the Buddhist man of religion. 
better than that of priest, which im plies a ritual 
and regular spiritual services. “I'he Thathanabaing 
was appointed by the King, ‘and was invested 
with supreme Authority in all matters of dogma 
as well as of ecclesiastical policy. He was; as- 
sisted by a Council, or Thudama (Sudhama) of 
learned Sayadaws, who varied. in number from 
eight to twelve, and who ‘assumed the full power 
of the superior of the Order, in. his absence, or 
when the post was vacant. The majority of the 
Sayadaws were appointed by the King, and those 
so appointed were ‘styled Taseit-ya-sayadaw (tea- 
chers who have the seal). . 


“A Mahadan Wun; or ecclesiastical censor, was- 
under the orders of the . Thathanabaing, and:‘tle 
Wut-mye-Wun, the manager of Wuttakan cr 
pagoda lands and governor of pagoda slaves, was 
also instructed by the Superior-General of the 
order," > 
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“The whole country was divided into ecclesi- 
astical jurisdictions or dioceses, if the word be 
thought convenient, and each of these was placed 
under a gaing-gyok. Each gaing-gyck had under 
him a number of gain-oks, each of whom again 
was assisted by anumber of gaing-dauks, All 
ecclesiastical disputesin the dioceses were settled 
by the provincial superiors, or Bishops, and an 
appeal lay from their decisions to the Thudama 
or Cohsistory of Sayadaws’in Mandalay. 

“o. . . The Mahadan Wun also required to sub- 
mit to the Thudama, or Consistory of Sayadaws, 
Tegisters of all novices and monks resident in 
the country with particulars as to their place of 
birth, the names of their parents, their lay and 
conventional names, the books they studied or 
taught, and all other particulars of a like kind. 
keports asto the arrival or movement of monks 
were submitted direct by the Sadaws, and in all 
such matters, the eccesiastical censor and his 


staff were required to execise a strict super- 
vision.” | 
“The simple hpoongyi, the head of a single 


monastery, the friar, if the correspondence with 
the monastic orders is to be maintained, might 
exert his influence in all cases which were not 
offences against the State, and so might even the 
upasip, the ordinary friar, not presiding over a 
kyaung,or the maung-yin, the novitiant. Within 
their spiritual jurisdiction they could procure 
the mitigation of punishments, or could have a 
case compromised, usually by lecturing the par- 
ties and setting a writtén guarantee from the 
offenders that they would keep the peace and ab- 
stain from wrong-doing. In civil cases, especially 
in those of inheritance, the hpoongyi's settlement 
was that most frequently sought for, and the 
terms were usually reduced to writing in a me- 
morandum noting the headsof the settlement and 
Bigned by the parties. i 


“When the people of a district or township 
refused to pay revenue, or arrears of taxes, the 
local gaing-gyok or gaing-ok, the abbot or friar, 
or in important cases some influential Sayadaw, 
was commonly asked to speak to them on be- 
half ofthe Government, and his intervention was 
usually successful. A Sadaw of eminence had 
always the power to have a case pending before 
the temporal Courts transferred to him for set- 
tlement. The monks thus held the balance 
between the ruler and the ruled: Upper Burma 
Gazatteer, Part I, Vol. ?, pp.3, 4 and 5.” 


Now, after Upper Burma had been 
annexed by the British in 1886 the 
Tungdaw Sayadaw, who was the last Tha- 
thanabaing appointed hy King Thibaw, 
remained the Head of the Buddhist hier- 
archy in Upper Burma until his death 
in 1895. Therefore an interval of eigth 
years followed in which there was no 
Thathanabaing. During this period there 
wasa split inthe community, one body 
Supporting the claim of the Pakan Saya- 
daw to be appointed the Thathanabaing, 
another adhering tothe 12 Sayadaws who 
claimed through the late Taungdaw Saya- 
daw authority to recommend the Mogaung 
Sayadaw for the position. Meanwhile the 
ptate of the ordera had become far from 
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satisfactory. Bishop Bigandet’ observed 
that: ee 
“In our days the power „of the. Thathanabaing 
is merely nominal; the effects of his jurisdiction 
are scarcely felt beyond his own ‘neighbourhood. 
Such, however, was not the casein former times. 
Spiritual Commissioners were sent yearly by him 
to examine into and report on the state of the 
communities throughout the province. They had to 
inquire particularly whether the rules were regu- 
larly observed or not, whether the professed 
members were really qualified for their holy calling 
or not, They were empowered to repress abuses and 
whenever some unworthy brother, or black sheep, 
was found: within the enclosure of a monastery, he 
was forthwith degraded, stripped of the yellow garb, 
and compelled to resume a secular course of life. 
Unfortunately for the welfare of the order those 
salutary visits no more take place; the wholesome 
check is done away with. Left without a superior 
control the Order has fallen into a low degree of 
abjectness and degradation: Life of Gaudama, 
Edition 3, p. 270”. 

In 1903 Sir Hugh Barnes, the Lieutenant- 
Governor of Burma, in the pious hope that 
by so doing he would improve the prestige 
and discipline of the Order, granted to the 
Taunggyin Sayadaw a personal sanad in 


the following terms ; 

“(1) Whereas by ancient custom, ecclesiastical affairs 
in Upper Burma are superintended by a Thathana- 
baing; and whereas the Taungdaw Sayadaw, who 
was Thathanabaing in the time of the Burmese 
Government and was recognized as Thathanabaing 
by the British Government, died in 1895; and 
whereas on the death of the Taungdaw Sayadaw the 
appiontment of a Thathanabaing remined in abey- 
ance because the Buddhists of Mandalay and other 
places in Upper Burma could not agree on the 
selection of a successor; and whereas the Taung- 
gwin Sayadaw has now been selected as successor 
by an influential and venerable assembly of monks 
at Mandalay, and whereas there is a general wish 
in Upper Burma that the Taunggwin Sayadaw, 
should assume the office of Thathanabaing, and 
should be recognized as ‘hathanabaing by the 
Lieutenant-Governor of Burma : 

(2) I, Sir Hugh Barnes, Lieutenant-Governor of 
Burma, hereby declare that I recognized the 
Taungewin Sayadaw as ‘Thathanabaing of Upper 
Burma, and 1 grant him this sanad in testimony 
of the fact that I and my successors recognize and 
will recognie him as such. 

(3) This position does not render him independent 
of the Courts of Justice in matters which are 
within the jurisdiction of those Courts. Nor does 
it confer upon the Thathansbaing -authority to do 
anything, in the enforcement of monastic discipline 
or otherwise which is contrary to the Civil or 
Oriminal Law, Nor does it exempt the Thathana- 
baing or other Ecclesiastical authorities from 
attendance before the Courts. 

(4) But, subject to these provisos, I recognize the 
Thathanabaing as supreme in all matters relating 
to the internal administration and control of the 
Buddhist hierarchy in Upper Burma, the discipline 
of the monastic order and the repression of abuses 
therein, 

(5) The Civil Courts will, within the limits of their 
jurisdiction, give effect to the orders of the Tha- 
thanabaing and of the Gainggyoks, Gaingoks, 
Gaingdauks and other Ecclesiastical authorities duly 
appointed by him, in so far as those orders relate 


1939 
to matters which are within the competence of 
those authorities.: 

(6) The Govyernment-’expects the Thathanabaing 
and the Gainggyoks, Gaingoks and Gaingdauks 
under his authority to use their influence on the’ 
‘side of law and order and to assist in the work of 
education. In consideration of the assistance thus 
reoderéd, I hereby promise to maintain the pri- 
vileges at present enjoyed by religious communities 
in Upper Burma in respect of—(i) the exemption 
from Thathameda of all ministers, priests and 
. teachers of religion and school-masters; (ii) the 
exemption from land-ravenue of Jand which on 
July 13, 1839, belongs to the site and curtilage of 
any monastery, pagoda or other sacred building and 
which continues to be used for the purpose of such 
monastory, pagoda or building; (iii) the free grant 
of land for sites for religious edifices; (iv) the 
free grant of timber from Government forests for 
the repairs of pagodas, monasteries and zayats. 

(7) This sanad is granted upon the condition that 
the Taunggwin Sayadaw, as Thathanabaing, shall 
continue to give his assistance and support to 
Government, and shall not contravene or counten- 
ance the contravention of its laws. I reserve to 
myself and my successors the rights to cancel this 
sanad now granted to him, and to withdraw my 
recognition of the Taunggwin Sayadaw as Thathana- 
baing should he fail to observe the above-men- 
tioned conditions 

(8) In order to assist the Thathanabing in his 
functions, I hereby grant him an official seal, and I 
authorize him to issue to subordinate ecclesiastics 
seals approved by the Government, M. T. Gywe's 
Buddhist Law, p, 234. 


In 1900 the Taunggwin Sayadaw as 
Thathanabaing issued an order called the 
Winnysaya dividing the Sanghas into 
classes, setting up tribunals to determine 
‘disputes between members of the order, 
and prescribing rules to regulate the pro- 
cedure ofthe tribunals, and appeals and 
revisions therefrom. In the petition in the 
present case the respondent relied upon 
this sanad as supporting and justisfying 
his claim. In para, 3 it is alleged : 


“That the matter being within the competence of 
Kiccleaiastical Courts, it was referred fora decision 
to the Thudama Council, Myingyan, which is duly 
constituted under the authority of the Thathana- 
baing. 7. That finally the Thathanabaing con- 
firmed the decision of the Thudama Council, 
Myingyan, and his order of confirmation duly 
sealed, dated 11th Lasok of Tagu, 1295, is attached 
herewith and marked Ex. (D). 8. That the decision 
of the Thathanabaing is to the effect that the 
possession of the disputed land together with the 
Kyaung standing thereon be given to your peti- 
tioner". ; 


The learned Advocate for the respon- 
dent contended that a Civil Court had 
no jurisdiction to enter upon a consider- 
ration of the grounds upon which the 
Thathanabaing’s decision rested, or to 
re-open the question, but was bound, in 
the performance of what was in effect a 
ministerial act, to pass a decree in the 
terms of the decision of the Thathanabaing. 
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I.am of opinion that the claim asserted 
by the respondent is as misconesived as 
it is extravagant, and cannot be either 
sustained or countenanced, It may be 
that under the Burmese Kings when the 
adjustment of civil rights was carried out 
in a somewhat haphazard manner, and 
when either the judiciary nor the law 
which it administered were regulated by 
settled principles, the Thathanabaing as the 
spiritual adviser of an autocratic So- 
vereign was granted or permitted to ex- 
ercise jurisdiction ia settling civil rights 
as well as spiritual controversies. But 
after the British annexation the Thatha- 
nabaing possessed no such right, and the 
legal position in which he and the 
Buddhist community in Burma stand is 
clear, and not open to doubt or controversy, 


By s. 3, Upper Burma Civil Justice 
Regulation 8 of 1886, enacted pursuant to 
the Government of India Act, 1870 (33 and 
34 Vic, C.3, s. 1: see now s. 71 Govern- 
ment of India Act) it was provided that the 
Civil Courts in Upper Burma should be of 
five grades, but tn that category the tri- 
bunals of the Thathanabing do not tind a 
place, and no jurisdiction of any sort or 
kind since the annexation has been con- 
ferred upon the Thathanabaing by any 
authority competent in that behalf. The 
recognition of the Taunggwin Sayadaw 
as Thathanabaing by Sir Hugh Barnes 
under the sanad of 1203 had no legal op- 
eration or effect, and Sir Hugh Barnes, ag 
Lieutenant-Governor of Burma, had no 
power to create any Court in Burma, or 
to confer any jurisdiction upon the Tha- 
thanabaing. In these circumstances I 
apprehend that the object and intention 
of Sir Hugh Barnes in granting the sanad 
of 1903 to the Taunggwin Sayadaw was 
merely to give his imprimatur to such 
action as to the Taunggwin Sayadaw, in 
his capacity of de facto Thathanabaing, 
would take in endeavouring to suppress 
the abuses that had arisen within the 
Order. The result is that the Buddhist 
community in Burma and the Thathanabing 
and the hierarchy set up by him in Upper 
Burma have no constitutional or legal 
status, and are in the same position as any 
other religious body not established by 
the State. The legal position in which 
such religious bodies stand is well settled 
and admits of nodoubt. It was stated by 
Lord Kingsdown, when delivering the 
opinion of the Judicial Committee of the 
Privy Council in Cape Town Bishop v, 
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Long (1), a8 long ago as 1863, in terms 
from which the Courts have never since 
departed. His Lordship pointed out 


that: 

“The Church of England} in places where there 
$s no Church established by law, is in the same 
situation with any cther religious body in no better, 
but in no worse position; and the members may 
adopt,- as the members of any other communion 
may adopt, rules for enforcing discipline within 
their body which will be binding on those who 
expressly or by implication have assented to them. 
Jt may be further laid down that, where any re- 
ligious or other lawful association has not only 
agreed on the terms of its union, but had also 
constituted a tribunal to determine whether the 
rules ‘6f the association have been violated by any 
of its members or not, and what shall be the con- 
sequence of such violation, the decision of such 
tribunal will be binding when it has acted within 
the scope of its authority, has observed such forms 
as the rules require, if any form be prescribed, 
and, if.not, has proceeded in a manner consonant 
with the principles of justice. In such cases the 
tribunals -so constituted are not in any sense Courts; 
they derive n° authority from the Orown; they 
have no power of their own to enforce their sen- 
tences ; they must apply for that purpose to the 
Courts established by law, and such Courts will 
give effect to their decision, as they give effect to 
the decisions of arbitrators, whose Jurisdiction rests 
entirely upon the agreement of the parties.” 

Also Murray v. Burghers (2), Bishop of 
Natal v. Gladstone (3), Ex parle Jenkins 
(4), Bishop of Cape Town v. Bishop of 
Natal (5), Dome Henriette Brown v. Les 
Cure, etc., de Montreal (6), Forbes v. Eden 
(7), Daugars v. Rivaz (8), Merriman v. 
Williams (9), snd Free Church of €cotland 
v. Overtoun (10). 

A further question therefore that has to 
be considered is whether what has been 
called a ‘consensual’ jurisdicticn to 
determine a dispute such as the one 
before us has teen given to the Thathana- 
baing and or the Courts set up by him by 
reason of the obligations that the appel- 
lants undertook when they were ordained 
members of the crder. 

Now, it is to be observed that itis only 
in Upper Burmathat the Thathanabaing 
elaims or is accorded any authority. In 
Lower Burma Buddhists do not recognize 
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(N 8} 250, 15 W R 722; 16 LT 40. 
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his pre-eminence or jurisdiction. Indeed, 
in Upper Burma many Buddhists do not 
concede that he is entitled to the position 
of Thathanabaing, or to any superior status 
in the order. Thus it would seem that the 
answer tothe question depends upon the 
undertakings that a Bikkhu gives at his 
ordination. In considering what those 
undertakings are, it must be borne in 
mind—and it is a fact of no little 
significance— that neither the Thathanbaing 
nor the hierarchy set up by him are mention- 
ed in the Vinnaya, which comprises the 
997 rules by which the Sanghas are 
governed, and in accordance with which 
they are enjoined to “live and move and 
have their being.” The history and form 
of ordination for membership of the 
Sangha is to be found in Max Muller's 
Sacred Books of the East (Vol. 13), from 
which it would appear that if a Burmese 
Buddhist wishes to join the Order, he must, 
in the first instance, find a member of the 
Order willing to become his upagghaya or 
preceptor, the relation between the preceptor 
and the pupil being that: 

‘The upagehaya ought to consider the Saddhivi- 
charika (pupil) as a son, the pupil ought to 
the preceptor as a father. Let the 
upagghaya afford spiritual help and furtherance 
to the saddhivicharike by teaching, by putting 
questions to him, by exhortation, by instruction; see 
Vol, 13, p. 151, et seg.” 

The ordinand must then approach a 
learned Sayadaw and request him to be 
his Saya for the ordination. Thereafter 
the ordination takes place before an 
assembly of at least ten rahans who have 
kept not less than ten “wes” or lents. The 
ordinand requests the rahans preeent three 
times to admit him to the Order. The 
ordaining Saya tben asks the rahans 
present if any of them object to the ordinand 
being admitted. Ifthe rahans by 1emain- 
ing silent give their consent, the ordinand 
becomes a Bikkhu. He must be not less 
ihan 20 years of age before he is ordained, 
and must not suffer from certain specified 
physical defects. Further, at the time of 
his ordination he gives certain undertakings, 
the most important of which are that he 
will observe the 227 rules of conduct laid 
down by Lord Buddha, and will cbey his 
preceptor. But he does not expressly or 
impliedly give any undertaking to obey 
the Thathanabaing, or to abide by a 
decision of the Thathanabaing or of any 
tribunal or person appcinted by him in 
relation to a dispute which may arise 
between him and any other member to the 
Sangha, Indeed, such an undertaking 
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would run counter to the rules laid down 
in the Vinaya ‘for the settlement of 
disputes among members of the Sangha, 
which each member of the order undertakes 
to observe and follow. After he has been 
ordained a Bikkhu must perform the 
uposatha ceremony twice a month. The 
uposatha means that on the full moon day 
and also on thelast day ofthe month the 
members of the Sangha meet, the 227 
rules of conduct are read out, and at the 
end of each set of rules the rahans are asked 
whether they have been guilty of infring- 
ing any of the rules, and if guilty to 
confess their fault (Vol. 18, p. 239, et seq; 
Parazikan Palidaw, p.13). Among these 
rules are seven relating to “the settlement 
of cases” (Vol. 13, p. 68). In Vol. 20, p. 45, 
et seg. the method of settling disputes is set 
forth as follows: 

“16. But by what kind of settlements isa legal 
queslion arising out of dispute brought to settle- 
ment: Bytwo kinds of settlement, by the Proceed- 
ing in presence,and bythe Proceeding by majority of 
the Sangha.” ; ; 

“Tf one should ask, “Oan it be that a legal 
question arising out of dispute without recourse 
having been had to the one mode of settlement— 
towit, the Proceeding by Majority of the Sangha 
—can it be that it may be settled by the other 
mode of settlement, to wit, by the Proceeding in 
presence ? He should be. told ‘Yes, it can.’ (If 
he should say), ‘How may that be, the answer 
should be as follows: ‘In the case when the 
Bhikkhus dispute, saying, ‘this is the Dhamma,’ 
or ‘this is not the Dhamma’ (etc., as before, in;?, 
down to), or ‘this is not a most grave offence,’ If, 
O Bhikkhus, those Bhikkus are able to settle their 
own dispute, that is called, O Bhikkhus, the settlement 
of the dispute. 

And how has it been settled. By the Proceeding in 
presence. 

And what must there be in such a Proceeding 
in presence. There must be the presence of the 
Sangha, the presence of the Dhamma, the presence 
of the Vinaya, and the presence of the particular 
person. 

And therein, what is the presence of the Sangha ? 
As many Bhikkus as are capable of taking part in 
the proceeding, they must be present. The formal 
consent must he produced of those who are in a 
fit state to convey their consent. Those who are 
present must have lodged no objection (against any 
one of them taking part in the proceeding). This 
is the ‘presence’ in such a matter of the Sangha. 

And of these, what is the presence of the Dhamma, 
and the presence of the Vinaya? The Dhamma, and 
the Vinaya, and the teaching of the Master by the 
aid of which that legal question is settled. That 
is the ‘presence’ in such a matter of the Dhamma, 
and of the Vinaya. 


And of these, what is the presence of the parti- 
cular person. He who disputes and he with whom 
he disputes—both friends and foes—must be present. 
That is the ‘presence’ in such a matter of the parti- 
cular person. - 


When a legal question O Bhikkhus, has been thus 
settled, if a disputant re-opens the question, such 
re-opening of the question is a Pakittiya. If one 
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who has conveyed his consent complains of the deci- 
810n, such a complaint is a Pakittiya, 

17. If these Bhikkhus, O Bhikkhus, are not able 
to settle the legal question within their own resi- 
dence (Avasa), those Bhikkhus should go, O Bhikkhus, 
to some residence in which there are a large number 
of Bhikkhus. Then if those Bhikkhus, O Bhikkhus, 
should succeed, whilst on their way to that residence, 
in settling the legal question that, O Bhikkhus, is 
called a settlement of it. And how has it been 
settled ? (etc. asin the last paragraph of the previous 
section, down to the end). 

18. If those Bhikkhus are not able, O Bhikkhus, 
to settle the legal question whilst they are on their 
way to that residence, then those Bhikkhus, on their | 
arrival at the residence are to addressthe Bhikkhus 
at the residence thus: ‘Such and such a legal 
question, Sirs, has arisen thus, and has been carried ` 
on thus amongst us. It would. be well if—Sirs, 
would settle that legal question for us according to` 
the Dhamma, and according to the Vinaya, and 
according to the teaching of the Master, to the end 
that that legal question may be thoroughly settled.’ 
If the Bhikkhus dwelling in the residence are the 
senior, and the incoming Bhikkhus are junior, then 
the Bhikkhus dwelling in the residence are, O Bhik- 
khus, to address the incoming Bhikkhus thus; ‘Pray, 
Sirs‘ rest a moment apart until we take Counsel to- 
gether, If, on the other hand, the Bhikkhus d well- 
ing in that residence are junior, and the incoming 
Bhikkhus are senior, then the Bhikkhus dwelling 
in the residence are, O Bhikkhus, to address the in- 
coming Bhikkhus thus: ‘Then remain here, Sirs, a 
moment until we take Counsel together.’ Then if, 
O Bhikkhus, the Bhikkhus dwelling in that residence 
should, on consideration, think thus: ‘We shall not 
be able to settle this legal question according to the 
Dhamma and according to the Vinaya, and accord- 
ing to the teaching of the Master,’ then that dispute 
is not to be entrusted to them, If, on the other 
hand, O Bhikkhus, the Bhikkhus dwelling in that 
residence should, on consideration, think thus: ‘We 
shall be able to settle this legal question in accord- 
ance with the Dhamma, and in accordance with the 
Vinaya, and in accordance with the teaching of the 
Master,’ then, O Bhikkhus, the Bhikkhus dwelling 
in that residence are to address the incoming Bhik- 
khus thus: ‘If you, Sirs, let us know about this 
legal question, how it arose, and how it was 
carried on, and if you agree that in the manner 
in which we may settle the ‘legal question 
according to the Dhamma, and according to 
the Vinaya and according to the teaching of the 
Master, in that manner it shall be settled, than we 
will thus accept the legal question at your hands. 
But if not, etc., (the whole being repeated) then 
we will not accept it’ When they have thus, ` 
O Bhikkhus, brought it about that the proper 
way of putting the legal question (the point at 
issue) has been settled, the Bhikkhus dwelling in 
that residence should undertake that legal question. 
And then the Bhikkhus dwelling in that residence 
should be addressed, O Bhikkhus, by the incoming 
Bhikkhus thus: ‘We inform you, Sirs, how this legal 
question arose and how it was carried on, If you, 
Sirs, are able in such and such a time to settle 
this question according to the Dhamma, and accord- 
ing to the Vinaya, and according to the teaching 
of the Master, then we will entrust this legal ques- 
tion to you. But if you, Sirs should not be able to 
do so, then we will ourselves retain the custody of 
the cass." Thus, O Bhikkhus, is that legal question 
to be entrusted by the incoming Bhikkhus to the 
Bhikkhus dwelling in that residence, causing them 
duly to accept it. If those Bhikkhus, are able to 
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settle the ¢ase, that, O Bhikkhus, is called a settle- 
ment of the legal question. And how has it been 
settled? (etc. as in last para. of 18, down to the 
end). 

19. If, O Bhikkhus whilst the case is being inquired 
into by these RBhikkhus, pointless speeches are 
brought forth, and the sense of aby single utter- 
ance is not clear, I enjoin upon you, O Bhikkhus, 
to settle the case by referring it (to ajury or com- 
mission). 

A Bhikkhu tobe chosen on such a jury must be 
possessed of ten qualities—he must be virtuous—he 
-must be living enclosed by the restraint of the rules 
of the Patimokha, he must be‘upright in life, trained 
according to the precepts, taking them upon himself 
with a sense of the danger in the least offence—he 
must be versed in the tradition, a custodian of the 
tradition, a storé-house of the tradition—whatsoever 
truths, lovely in their origin, lovely in their progress, 
lovely in their consummation, set forth the higher 
life, both in its spirit and in its letter, in all its 
purity and in all its perfectness,- in such truths 
must he be well versed, of such must he be full, 
they must be laid up in his words, and dwelt on 
in his heart, being penetrated throughout through 
right insight—both the Patimokkhas must have 
been completely handed down to him in their full 
extent, he must have well divided them, well estab- 
_ lished them, well investigated them, both sutta by 

sutta and every detail-——further he must be an ex- 
pert in the Vinaya, irrefutable therein—be must be 
- competent to point out (the right course) to both 
' friends and foes, to get them to understand a thing, 

get them to see it and recognize it, able 
to pacify them—he must be clever (in judging) 
both as the origin and as to the settlement of 
disputes—he must understand legal questions, the 
origin thereof the close thereof, and the way that 
leads to the close thereof 

I enjoin upon you, O Bhikkhus, to appoint on 
the jury a Bhikkhu possessed of these ten: quali- 
ties. 

20. And thus, O Bhikkhus, is he to be appointed. 
First, the Bhikkhus should be asked (whether he 
be willing to undertake the office). Then some 
discreet and able Bhikku should address the Sangha 
thus: ‘May the venerable Sangha hear me, Whilst 
this case was being inquired into, pointless speeches 
were brought forth amongst us, and the sense of 
no single utterance was clear. If the time seems 
meet to the venerable Sangha, let it appoint 
Bhikkhus of such and such a name, and of such 
and such a name on a committee. This is the 
motion. ‘Let the venerable Sangha hear me. Whilst 
(ete. . . . down to) no single utterance was 
clear. The Sangha appoints Bhikkhus of such and 
such names on a committee to settle this case. 
‘Whosoever of the venerable ones approves of the 
appointment of such and such Bhikkhus on the 
committee for the settlement of this case, let him 
be silent, whosoever approves not thereof, let him 
speak. ‘Such and such a Bhikkhu is appointed by 
the Sangha on the committee for the settlement 
of this case. Therefore, it is silent. Thus do I 
‘understand.’ l 

21. If then, O Bhikkhus, those Bhikkhus are able 
on the reference (or on the committee) to settle 
the case, that, O Bhikkhus, is called a case that 
is èettled. And how is it settled ? By the proceed- 
ing in presence. And what therein is meant by 
the proceeding in presence? The Dhamma is 
een and the particular person is represent- 
ed, 

And of these what is the presence of the Dhamma 
(etc, as in 16, down to the end.) 
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24. If these Bhikkhus, O Bhikkhus, are not able - 
bythe committee to settle that case, those Bhikkhus, 
O Bhikkhus, ought to hand over the case to the 
Sangha saying; ‘We, Sirs, are not able by a com- 
mittee to settle this case, let the Sangha settle it, 
I enjoin upon you, O Bhikkhus, to settle such a 
case by vote of the majority (etc., as in Ch. 9 
to the end, as to the appointment ofa taker ofthe 
voting tickets), By that Bhikkhu, the taker of the 
voting tickets, are the votes to be collected. And 
according as the large number of Bhikkhus who 
are guided by the Dhamma shall speak,so shall the 
case be decided. This, O Bhikkhug, is called a legal 
question that has been settled.” 


From the circumstances thus appear- 
ing the irresistible conclusion to be drawn, 
in my opinion, is that no express sub- 
mission to the jurisdiction of the 
Thathanabaing or of tribunals set up by 
him was given by the appellante, and no 
agreement. cn the appellants’ part to 
submit to his or their jurisdiction can be 
implied, both because the tribunals pro- 
ceeded ex parte and without notice to 
them and because such an undertaking 
would be contrary to specific rules inthe 
Vinaya by which the appellants at their 
ordination had undertaken to be bound. 
It follows, therefore, that the jurisdiction 
to decide the question in dispute in the 
present case is not conferred upon the 
Thathanabaing and or the tribunals set up 
by him either by establishment or status 
under the constitution, or by the consent 
or agreement of the parties, and the 
petition of the respondent that the Court 
should pass a decree in the terms of the 
decision of the Thathanabaing or of the 
Thudama Sayadaws of Myingyan must be 
dismissed. 

I am of course aware that in several 
cases since the British annexation of 
Upper Burma the jurisdiction of the 
Thathanabaing, and of the Buddhist 
hierarchy when no Thathanabaing has 
been appointed, to determine disputes 
relating to property or other civil rights 
between rahans has been upheld, i.e. in 
U Te Za v. U Pyinnya (11), U Te Zeinda v. 
U Teza (12), U Okgadtha v. U Thiri, (13), ` 
U Thatdama v. U Meda (14), Wun Chit v. 
U Zawta (15), U Wayama v. U Ahsaya 
(16), U Thi Ha v. ÙU Thudathana (17), 
U Kuthala v. U Sanda (18), U Teik Ka v. 
Nga Tiw Byu (19), Po Thin v. U Thi Hla 


(11) U B R (1892-93) II 59. 

(12) U B R (1892-96) II 72. 

(13) U B R (1892-96) II 82, 

(14) U B R (1897-1901) II 42. 

(15) U BR (1897-1901) II 52. 

(16) U B R (1902-03) ), 

(17) U B R 1907-09) 5. 

(18) U B R (1910) 1,35; 8 Ind. Cas. 480. 
(19) U B R (1910) 1,78; 10 Ind. Cas. 996, 


1935 


(20), U Absaya v. U Pyinnya (21), see, 
however, Shin Kuthala v. Shin Sanda (22). 
These cases all purport to follow the 
leading case reported in U Te Za v, U 
Pyinnya (11), which according to the view 
expressed by the learned Judicial Com- 
missioner, could have been decided on the 
ground that the parties had submit- 
ted to the arbitration of the Hladwe 
Sayadaw and the other Sayadaws who 
determined the dispute. The learned 
Judicial Commissioner, however, in the 
course of his judgment observed that, 

There is no doubt some difficuly in defining 
exactly the position of the Buddhist Church in 
Upper Burma under the present Government. 
Under the Burmese Government the State and 
the Church were in a sense one under the same 
Sovereign as head, such as the English Church 
‘is part of the State under the English Sovereign. 
With the annexation, of course, the former relations 
of State and Ohurch came to an end, but I conceive 
that what the State has not taken away is still left 
to the Church, and that the presumption is in favour 
of the Church's retention of its privileges until the 
contrary is shown. Consequently, in the absence of 
any proof of a different state of things, it must be 
taken that the constitution and -authority of the 
ecclesiastical hierarchy have been preserved with the 
property of the Chuch. f 

No doubt, as was pointed out by Lord 
Colonsay in Forbes v. Eden (7), at p. 
0865 : 

“A Court of Jaw will not interfere with the rules 
of a voluntary association unless to protect some 
civil right or interest which is said to be infringed 
by their operation. Least of all will it enter into 
questions of disputed doctrine, when not necessary 
to doso in reference to civil interests.” | 

In so far as the Burmese Buddhist 


community in accordance with the rules . 


of the community in that behalf duly 
determines any question cf faith, dogma, 
or practice, it would be against tradition 
and practice for the civil Courts to inter- 
fere with the decision so arrived at. But 
having regard to the fact that the juris- 
diction of the several Thathanabaings to 
decide civil disputes was conferred upon 
them personally by the King of Burma, 
and that after British annexation the right 
to hear and determine civil disputes was 
expressly granted io the Courts specified 
in the Upper Burma Regulation (8 of 
1-86, 5. 3), it appears to me, with all 
respect, impossible to contend that the 
Thathanabaing and or the Burmese Bud- 
dhist hierarchy after the British annexa- 
tion retained or possessed—merely because 


(20) U BR (1910-13) 183; 23 Ind. Cas, 157; 7 Bur. L 

27. 

(21) 6 R783; 114 Ind. Oas.540;A IR 1929 Rang. 
77. 

(22) U B R (1907-09) 1. 


a 
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it was nob expressly taken away—an 
exclusive jurisdiction to decide all dis- 
putes between members of the order 
whether or not the dispute involved the 
determination of a question relating to 
the right to property or other civil rights. 
In one or more of ihese cases the view 
was expressed that there was a custom 
that the Thathanabaing and the tribunals 
set up by him should exercise exclusive 
juriediction in all disputes between mem- 
bers of the order, and all disputes between 
Sanghas or laymen in respect of property 
alleged to be dedicated to religious pur- 
poses. But although custom can in certain 
circumstances create an obligation, it cannot 
create a Court of Law, and for the reasons 
that I have stated, in my opinion, no 
“consensual” jurisdication to determine the 
dispute under an agreement, express or 
implied, exised in the present case. 

I am firmly of opinion that after the 
British annexation the Thathanabaing and 
or the Burmese Buddhist hierarchy neither 
retained nor possessed any jurisdiction 
such as is alleged and claimed in the 
present proceedings. In my judgment the 
Civil Courts as constituted by law in 
Burma alone ure vested with jurisdiction 
to determine disputes respecting civil 
rights as Courts of law, and will remain 
so vested unless and until their jurisdic- 
tion is abrogated by a statutory enactment 
passed by an authority duly constituted 
in that behalf: see s. 9, Civil Procedure 
Code, 1908. For these reasons, in my 
Opinion, the ratio decidendi of those cases 
cannot be sustained, and, with all due 
respect, I am of opinion that the learned 
Judges who decided them did not correctly 
lay down the law. Before parting with the 
case it is necessary to point out that, 
even if the decision of the Thedama 
Sayadaws of Myingyan confirmed by the 
Thathanabaing could be treated,—con- 
trary to the view that I take~as an 
award based upon a valid submission to 
arbitration, [ am further of opinion, apart 
from all technical objections, that the 
award could not be allowed to stand 
having regard to the procedure adopted by 
the arbitrators. To decide the case, as 
the arbitrators did, without giving the 
appellants an opportunity of being present 
or of presenting their defence before the 
tribunal, was not only contrary to the 
rules laid down in the Vinaya, but was 
manifestly a violation of natural 
justice that wholly vitiated the award 
that was made: Cape Town (Bishop) v. 
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Long (1), Leeson v. General Council of 
Medical Education and Registration (23), 
Maclean v. Workers’ Union (24), Staurt 
v. Haughley Parochial Church Council (29). 
In any event, therefore, the present proceed- 
ings are misconceived and must fail. Tor 
these reasons the appeal is allowed, the 
decree from which the appeal is brought is set 
aside, and the suit dismissed. 

Mya Bu, J.—I concur. 

Baguley, J.—lI agree. 

Ba U, J.—T agree. 

Mosley, J.—I agree. 


D. Appeal allowed. 

(23) (1890) 43 Ch. D 3€6; 69 LJ Ch 233; 3B W R 
303; 61 LT 849. 

(24) (1929) 1 Ch #602; 98 L J Oh, 602; 98 L J Ch. 293; 
45 T LR 256; 141 L TRI, 

(25) (1935) 1 Oh. 452, 
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NEMMAYYA SHE TTY—Derendant— 
APPELLANT | 
VETSUS : 
NAGARAJA SHETTY AND otger3 — 
PLAINTIFFS AND DEFENDANTS—RESPONDENTI 

Limitation Act (IX of 19u8), ss. 6, 7,8, Sch. I, Arts 
12, 95— Decree against female memb.r—Execution of 
decree against minor sons and sale of property—Suit by 
minor to set aside sale—Limitait:n — Arilicle ap- 
plicable—Concealment of existence of near relations 
in guardianship application, whether amounts to 
fraud—Sale, whether void or voidable— Applicability 
and scope of s.7, Limitation Act. 

A deeree was obtained againsta lady governed by 
Aliyasanthana ‘law, The lady died leaving the 
plaintiffs, her minor children. An oflicer of the 
Court was appointed to act as their guardian and 
property belonging to them- was sold in execution. 
The plaintiffs instituted a suit to set aside the sale 
almost at the expiry of twelve years from the date of 
sale ; 

Held, (4) that merely because the decree-holder hag 
not mentioned the existence of the grandmother or 
grandfather ofthe plaintifs in connecticn with the 
guardianship application, he could not be held to be 
guilty of fraud. Maruthamalai v. Palani (4°, relied on, 

(it) that even assuming that the circumstances con- 
nected with the appointment of a Court guardian 
might have entitled the minors to question the eale, 
they must have taken the necessary proceedings within 
the one year allowed by Art, 128 of the Limitation 
Act subject to such extension of timeas they may 
get under s. 6,253 the sale was only voidable and not 
a nullity. Maruthamalat v. Palani(4), Ramanunni 
Kurup v. Raman Somayajipad (3), Gunnam Ganga- 
raju v., Arimilli Satyanarayana (ñ, Malkarjun v, 
Narhari (1), Khairagmal v. Daim (8'and Rashid un- 
Nissa v. Muhammad Ismail Khan (9), referred 
to. É 
(iii) that even on the assumption that one of ihe 
plaintifiswas below 19 years at the date of the suit 
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the suit was nevartheless barred by reason of the 
operation of s.7 of the Limitation Act. Vigneswara 


v. Bappayya (1), and Doraiswami Serumadan v, 
Nandisami Baluvan (2), followed, Jawahir Singh 
v. Udai Prakash (3), explained. 

It cannot be laid down that in all cases where the 

operation of s. 7 ofthe Limitation Act isinvoked there 
must bs proof of de facto management by the major 
member. Doraiswamt Serumadan y. Nondisami 
Baluvan (2), Lalchand v, Gianchand (11) and Bai 
Kevalv, Madhu Bala (12), referred to. 
. The fact that there was no other property except 
the suit property and that therefore there was nothing 
for a managing member to manage is no test for the 
application of e, 7. 

8..0. A. against the decree of the 
District Court of South Kanara, in appeal 
Suit No. 36 of 1933, preferred against 
that of the Court of the District 
Munsif of Karkal, in Original Suit No 
615 of 1929. S 

Mr. K. Y. Adiga, for the Appellant. i 
Mr. B. Sitarama Rao, for the Respon- 
dent. l 

Judgment.—This second appeal arises 
out of a suit brought by the two 
plaintiffs for recovery of possession of the - 


: Muli right inthe suit property, free from 


the Court sale held at the instance of the 
Ist defendant in execution of a decree 
for costs obtained by the Ist defendant 
against the mother of the plaintiffs, in 
A. S. Nos. 203 and 229 of 1913 on 
the file of the District Court of South 
Kanara. The plaintiffs and defendants 
Nos. ?, 3 and4 are the children of the 
lady against whom the decree for costs was 
passed, and constitute an Aliyasanthana 
family. She diedshortly after the decree, 
leaving all these children minors. Jo the 
execution proceedings taken by the lst 
defendant, he first proposed certain rere 
sons as guardians for the minors and on 
tbeir declining to act as guardian or not 
appearing in response to the notice, the lst 
defendant applied in R. E, P. No. 275 of 
1917 to have an officer of the Court 
appointed as guardian of these minors for 
the purpose of the execution sale. The 
Deputy Nazir was accordingly appointed 
and as the costs cCecreed were not de- 
posited, the property of the minors was 
brought to sale and purchased by the Ist 
defendant -himself in September 1917, 
This suit has been instituted by the 
plaintiffs almost at the expiry of the per- 
iod of twelve years from the date of sale, 
In substance, their case is that they were 
not really represented in the execution 
proceedings and the sale is accordingly 
not binding uponthem. To meet the con- 
tingency of the sale being held voidable 


and not void, they added that they are 
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suing within three years of the fraud 
coming to their knowledge, it being as- 
sumed that in that view the suit will be 
governed by Art. 95 of the Limitation 
Act. 

The Ist issue raised in the case was 
Whetherthe Court sale is not valid 
and binding on the plaintiffs and their 
family. The District Munsif was apparent- 
ly of opinion that the sale was open to 
question but he thought that the plaintiffs’ 
remedy was to proceed hy way of applica- 
tion under O. XXT, r. 90. I am not satisfied 
that this is the correct view as to 
the remedy open to the plaintiffs. If the 
remedy was to be by application, and not 
by way of suit, the application would be 
under s. 47, Civil Procedure Code. The 
District Munsif also held that even if the 
case should be held to be governed by 
Art. 20, the other members of the family 
who were older than the plaintiffs’ must 
have known of the sale and all matters 
connected with it more than three years 
‘before the suit and that therefore the 
plaintiffs would also be barred under the 
terms of s.7 of the Limitation Act. He 
accordingly dismissed the suit. On ap- 
peal, the learned District Judge set ¿side 
the decreé of the Ist Court, holding that 
the remedy by suit was available to the 
plaintiffs and that in the application of 
Art. to the plaintiffs cannot be prejudiced 
by-the omission of defendants Nos. 2, 3 and 
4 to sue in time. He thought that the princi- 
ple of the decisions of this Court in 
Vigneswara v. Bappayya (1) and 
Doraiswami Serumadan v. Nondisami 
Saluvan (2), was no longer good Jaw 
in view of the decision of the Privy 
Council in Jawhir Singh v. Udai Prakash 
(3). On the merits, I am not by any 
means satisfied that the Courts belowv were 
justified in assuming that the Ist defen- 
dant was guilty of what is described as 
‘legal fraud’ in connection with R. E.P. 
No. 27) of 1917. For some reason, the 
affidavit filed in support of that petition 
has not been exhibited in the case. It will 
not therefore be fair to assume that he 
made any falss statement there. Mr. 
Sitaram Row, however, argues that even if 
he did not make a false statement, he must 
have been guilty of suppression of truth in 

(1) 16 M 436;3M Ld 216. 
| a Pi 118; 21 Ind. Oas. 410; 25 M L J 405; 14 M 

(3) 48 A 15); 93 Ind. Cas. 216; 21A LJ97; AIR 
1926 P O 16; (1926) M W N 197; 59M LIS; 30 
W N 365; 43 C L J 374; 300 W N;698:28 Bom. LR 
851; 53 IA 36 (P 0). 
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not disclosing the existence of the materna 
grandmother of the minors or the materna 
grandfather. It is on this omission that 
the lower Appellate Court has held lst 
defendant guilty of fraud. In view of the 
observations in Marudamalai v. Palani 
(4), Iam inclined to doubt the propriety of 
attributing fraud to a party merely because 
he does not mention the existence of 
certain relations in connection with a 
guardian application. 

Proceeding, however, on the footing that 
the circumstances connected with the ap- 
pointment of a Court guardian might 
have entitled the minors to question tha 
Bale, it appears to me that they must have 
taken the necessary proceedings within 
the one year allowed by Art. 12 of the 
Limitation Act, subject to such extension 
of time as they may get under s. 6, In 
this case the suit is obviously beyond 
that period with reference to the age of 
the Ist plaintiff. No attempt has 
been madeto invoke the aid of s. 18 of 
the Limitation Aci, by suggesting that 
the Ist defendant was responsible for 
keeping the plaintiffs from the knowledge 
of their rights. If the sale was only 
voidable, the suit will accordingly be 
barred by limitation, unless with refer- 
ence tothe age of the 2nd plaintiff and 
the effect of ss. § and 7 of the Limitation 
Act, the plea could be got over. 

Mr. Sitarama Row contends that the 
sale mctst be held to be void and that 
accordingly any suit filed within twelve 
years will bein time. In support of this 
proposition he relies upon the observations 
in Ramanunnt Kurup v. Raman Somaya jj- 
dad (5). The language used there is some- 
what general, butif one is to take itin 
all its generality it will be difficult 
to recone:] that decision with the observe- 
ticns in Maruthamali v. Palani (4). Rame= 
sam J., who was a party to Ramanunni 
Kurup v. Raman Somayajipad (9), has ex- 
plained himself more fully in Gunnam. 
Gangaraju v. Arimill. Satyanarayana 
(6), and there discussed the relevant autho- 
rities, There is no question in the 
present case either of absolute non- 
representation or of the appointment of a 
guardian whose appointment is prohibited 
The most that can be said 
is that the lst defendant has pursuaded 


(4) 37 M 53°; 16 Ind. Cas. 182. 

(5)44 M L J515; 74 Ind. Oas. 30%; A I R 1923 Mad, 
553; 17 L W 558; 32 M L T 107; (1923) M WN 
301. 

(6) 34 L W 317: 134 Ind. Cas. 183; A 1 R193! Mad. 
671; Ind. Rul, (1931) Mad. 844. 
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the Court to make a wrong order in 
the matter of appointing a Court officer 
as guardian. Thecase is certainly more 
analogous to the type dealt within 
Malkarajun v. Narahari (7), than to that 
dealt within Khatrajmal v. Daim (8), or 
Rashid-un-nissa v. Muhammad Ismail 
Khan (9). I am inclined to agree with- 
the view indicated by “Ramesam, J., 
in Gunnam Gangaraju v. Arimilli Satyana 
rayana (6), that the sale is 1f at all only 
voidable and is not a nullity, 

Tt only remains to deal with the argu- 
ment founded upon the possibility that 
the suit may be in the time with refer- 
ence tothe age ofthe 2nd plaintiff, 
There is no precise or consistent evidence 
as tothe 2nd plaintiff's age apparently 
because, its bearing upon the question of 
limitation was not clearly recognised in 
the trial Court. If I had thought that his 
age would have a material bearing upon 
the ultimate determination of this second 
appeal, I should have called for a find- 
ing upon that point, even giving the 
parties an opportunity to adduce further 
evidence. But asl have come to the con- 
clusion that even on the assumption that 
he had not completed 19 at the date of 
the suit, that is, thatthe suit was not 
beyond one year of his attainment of 
majority, the suit will nevertheless be 
barred by reasonof the operation ofs.7 
of the Limitation Act, I have not thought 
it necessary to call for a finding on the 
question of his age. The view taken 
by the learned District Judge that the 
decisions in Vigneswara v. Bapayya (1), 
and Doraisawmi Serumadan v. Nondisami 
Balu:an (2), are no longer good law after 
the Privy Council decision in Jawahir 
Singh v. Udai Prakash (3), is not tenable. 
This has been pointed out in a recent de- 
cision of a Division Benck of this Court 
in Jaddu Padhi v. Chekkarpu Boddu (10) 
Tt has also been pointed out in the 
Lahore case which Mr. Sitarama Row 
himself cited, namely, Lalchand v. Gian- 
chand (1D. But he contends that without 
proofs that the ?nd plaintiff's elder 

(7) 25 B 337; 27 IA 216;5 0 WN 10; 2 Bom, LR 
927: 10 M L J 368; 7 Sar. 739 (P O). ; 

(B) 32 O 296; 32 T A 23; 90 W N201l; 2A LJ71, 
7 Bom LR l; 10 LJ 584; 8 Sar. 734 (P 0). 

(9) 31 A 572;3 Ind. Oas. €64; 130 W N 1182; 10 
O LJ 318:6ALJ 22; 11 Rom. L R 1225; GMLT 
279;19 M L J 631; 36 T A 168 (P O). 

(10) 58 M 155; 150 Ind. Cas. 76; 39 LW 795:6 R 
M 680; AI R 1934 Mad. 469; 67 M L J 27; (193)M 


W N 635.. 
(11) 142 Ind. Cas. 295; A T R 1933 Lah, 479: Ind, 
Rul, (1933) Lah. 192; 34 PL R 384 
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brothers or sisters were in actual manage- 
ment of the family property, the operation - 
ofs. 7 could not be invoked. There is no 
doubt some support for this argument in 


the observations in. the Lahore case 
above referred to and also in 
Bat Kaval v. Madu Kala (12). In the 


Lahore case the learned Judge referred to 
the fact that the major member was in 
point of relationship only a nephew of the 
minor members and he accordingly hesi- 
tated to draw the presumption that the 
major member was in law or in faet the 
manager of the family. In the Bombay 
case, the learned Judges refer to the 
fact that during the minority of all the 
members, the mother was in defacto 
management of the property and there 
was nothing ta show when the nephew 
took over the management from the 
If in these cases the learned 
Judges meant to lay down that in all 
cases where theoperation of s. 7 is in- 
voked, there must be proofs of de facto. 
management by the major member, I 
am afraid this will be going too far. In 
Doraisawami Serumadan v. Nondisami 
Saluvan (2), both Justice Abdur Rahim 
and Justice Sadasiva Ayyur referred to 
the presumptive capacity of the major 
member to he manager and the basis 
of the rule is the managing member's 
capacity to deal with the joint property 
for proper purposes. It may be that if 
somebody else is in de facto management, 
fhe presumption of the major member 
being the manager may be displaced, 
but that is very different from saying 
that in all cases there must be prcof of 
de facto management by the managing 
member. This is also the view taken 
by the Division Bench in Jaddu Padhi v. 
Chokkapu Boddu (11). The observations 
in Peruma Goundan v. Rama Goundan 
(33), must be read in the light of the 
fact that the learned Judges were there 
considering whether they should allow 
the objection to be raised for the first 
time in second appeal, particularly in 


view of an allegation in the pleadings 
that the major member was colluding 
with the opposite side in Jugal 


Kishori Debi v. Baidya Nath Roy (14), 
the question arose in connection with a 
joint decree in which the minor member 
had been represented by his mother as 
(12) 46 B 535; 64 Ind. Oas.972; 23 Bom, L R 1191; 
A J R 1922 Bom. 319. 
(13) 28 M LJ 115; 28 Ind. Cas. 378, 
o 014) 35 O €09; 104 Ind. Oas. 658; 32 O W N 192; 47 
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guardian and this naturally displaced 
the managing member's authority to deal 
with the minor’s interest in the decree. 
Further, the learned Judges point out 
that it was not evenshown whether they 
were members of a joint Hindu family. 
These cases are not -therefore autho- 
rities forthe position contended by Mr. 
Sitarama Row. 

In the present case it is suggested that 
there was a grandmother of these minors 
but as the property in dispute belonged 
only tothis particular branch and not to 
the whole group, the grandmother was 
not inlaw the guardianor manager. It is 
then argued that this branch had no 
other property except the suit property 
and that therefore there was nothing for 
a managing memberto manage, That 
does not appeartome to be the test for 
the application of s, 7. For the purpose 
of this discussion we must assume that 
the suit property isthe joint property of 
the branch and then consider whether the 
eldest member would or would not have 
a right to disposeof it for proper purposes. 
If he could have sodone, the case will 
be governed by s.7 of the Limitati8n Act. 
The District Munsif took the view that 
56.7 was applicable tothe case and inthe 
grounds of appeal to the District Court, no 
question cffact was raised, that would 
have precluded the application of e. 7, but 
‘it only appears to have been argued 
before’ the learned District Judgeas a 


matter of law that the Privy Council] case 


“had overruled the Madras cases. This 
contention not being correct, I am of opi- 
nion that the whole suit must be held to 
be barred by limitation by the combined 
operation of s. 7 and Art. J2 of the 
Limitation Act, even on the assumption 
that the 2nd plaintiff had not completed 
19 years of age atthe date of the institu- 
tion cf the suit. The second appeal there- 
fore must be allowed, the decree of the lower 
Appellate Court set aside and the decree 
of the District Munsif restored. I do not 
propose to interfere with the Ist Court's 
direction as to ccsis, but the appellant 
will have his costs here and in the lower 
Appellate Court. 


A.-N, Appeal allowed. 
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LAHORE HIGH COURT 
Miscellaneous First Oivil Appeal No. 2128 
of 1934 
February 28, 1935 
Skemp, J. 
HARI RAM-—DEIOREE-HOLDER— 
APPELLANT 
VETSUS 
SIRI RAM AND ANOTSER—JULGMENT- 
DEBTORS— RESPONDENTS 
Siamp Act (II of 1899, Art, 45— Partition suit in- 
volving several reliefs—Compromise—Decree—Neither 
compromise nor decree stamped —Execution of part of 
decree on payment of stamp duty therefor— Legality of. 
Where neither the compromise nor decree based 
on it in a partition suit involving several reliefs is 
stamped, the partition decree cen be regarded as 
consisting of a various number of decrees and the 
decres-holder can execute the part of the decree 


which he seeks to execute on payment of stamp 
duty as required by Art, 45, Stamp Act. 


Mis. F. ©. A. from an order of the Senior 
Sub-Judge, Delhi, dated August 11, 1934. 


Messrs. Bishen Narain Pandit and Yash. 
pal, for the Appellant. 

Messrs. Kishen Dayal and Bhagwat Dayal 
for the Respondent. 


Judgment.—This appeal has arisen 
out of partition proceedings. Hari Ram 
brought a suit for partition of joint family 
property against his brother Siri Ram. 
This suit was decided by a compromise which 
lhe parties made with the help of one Babu 
Ram. A decree was passed in accordance 
with the compromise which was annexed as 
a schedule to the decree, ‘ 

Neither the compromise nor the decree 
was stamped. The decree provided that 
certain property should be given to Siri 
Ram, and that arrangements should be 
made for the maintenance of the parties’ 
step-mother, the marriages of girls and 
division of movables. Among other things 
Siri Ram had to pay to Hari Ram 
Rs, 8,928 and future interest at six per cent. 
per annum as compensation for getting more 
than his share. After execution of the 
decree had partly been carried out Hari 
Ram applied that the record be consigned 
to the record room as partly satisfied, 
Afterwards Hari Ram again applied for 
execution of the decree and prayed that 
he might recover Rs. 8,928 with interest. 
Siri Ram objected on various grounds. 
notably on the ground that the decree was 
not a valid decree as it was not stamped 
as required by s. 2 (15), Stamp Act. The 
Senior Subordinate Judge accepted this 
objection and dismissed the application. 
Hari Ram has appealed, The statute law 
on the point is to be found ins, 2 (15), 
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Stamp Act, which says: ; 

“Instrument of partition means any instrument 
whereby co-owners of any property divide or agree 
to divide such property in severalty and includes 
also a final order for effecting. a partition passed 
by any revenue authority or any Civil Court and 
an award by an arbitrator directing a partition. 
and in Art. 45, Sch.I of the same Act 
which says that such an instrument is to 
pay the same duty as a bond (Art. 15), 
5, 35 of the Act, provides that no instru- 
ment chargeable with duty shall be ad- 
mitted in evidence or shall be acted 
upon by any public officer unless such 
instrument is duly stamped. By s. 2 (17), 
Civil Procedure Code, a Public Officer in- 
cludes a Judge. 

Thus the statute law seems clear, In 
‘arguments Hari Ram’s Counsel said_that 
Siri Ram respondent had obtained practi- 
cally evers thing that he wanted under the 
decree and that it was not.now fair when 
Hari Ram wanted the money awarded — to 
him to turn round and take the objection 
as to want of stamp, He relied on s8. 36, 
Stamp Act, which says that when an in- 
strument has been admitted in evidence 
such admission shall not be called in ques- 
tion in the same proceedings on the ground 
ihag the instrument has not been duly 
stamped, Siri Ram’s Counsel contested the 
point that the respondent Lad recovered 
more in execution of the decree than the 
appellant and said that the Court was 
not estopped from recovering stamp duty 
when the error was pointed out. ; 

Reference was made to Dilbagh Rar yv. 
Teka Devi (1), a Single Bench ruling of 
this Court in which the Judge held that 
‘an unstamped decree in a partition suit 
could not be deemed to be a decree at 
all and there was, therefore, nothing for 
the Executing Court to act upon. I am 
not sure if I entirely agree with this rul- 
ing: I would say that such a decree isa 
good decree but under s. 39, of the Act, it 
cannot be acted opon. There is, however, no 
practical difference between these two 
views, Reference was also made to 
Nawab Abul Hassan Khan v. Mahmudt 
Begam (2). In_ that case a partition 
was effected by the award of an_ arbitrator 
“ -gubsequently filed in Court. One of the 
clauses of the award provided that the 
appellant should receive a large sum in 
cash. Execution of the decree for this sum 
was taken out, but the application was 


(1) 135 Ind. Oas. 685; AIT R1932 Lah, 219 AIR 
Ind, Rul. (1932) Lah, 157; 33 P LR 342, 
(2) 158 lnd. Oas, 502 AI R 1935 Lah 364,16 Lah, 
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rejected and then the plaintiff sued lo re- 
cover the sum. It was pleaded by the 
defendant that the award and the decree 
were not stamped and the Subordinate 
Judge called upon the plaintiff to pay the 
stamp duty and penalty, and on their 
failure to doso, dimissed the suit. On 
appeal the Bench held that the decree for 
partition was to all intents and purposts 
made up of as many decrees as there were 
reliefs claimed and only for the sake of 
convenience had been drawn up as one 
document. Therefore the particular clause 
relied on could be proved without reference 
to the partition decree. The Bench further 
directed the Sobordinate Judge to im- 
pound the original award and the decree 
under s. 33, Stamp Act, and send them 
to the Collector, 

Extending the principles of that ruling 
J would hold that the partition decree in 
this case can beiegarded as consisting of 
a various number of decrees and that the 
appellant can execute the part of the 
decree which hs seeks to execute, namely, 
the reccvery of Rs. 8,928 with interest on 
payment of stamp duty as required by 
Art. 49, Stamp Act. I would furiher 
direct the Subordinate Judge to impound 
the decree under s..33 of the Act and for- 
ward it under s. 38 (2) of the Act, totke ` 
Collector Tor, suitable action. This course 
will enable the appellant to recover what 
was awarded, will meet his objection as 
to unfairness, will safeguard the public 
revenue and will be in accordance with law, 
Parties are to bear their own costs in 
this Court. 

D. Order accordingly. 
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MADRAS HIGH COURT 
Civil Appeal No. 215 of 1930 
March 26, 1935 
RAMESAM AND CURGENVEN, JJ. 
THAMBIREDDI SESHUREDDI 
AND CTHERS—PLAINTIFF8— 

APPELLANTS 


; Versus 

VANGALLU MALLAREDDI— 
DEFENDANT— RESPONDENT 

Hindu Law—Will—Devise to daughter's sons— 
Daughter's sons, whether take as joint tenants or 
tenants-in-common—Suce2ssion and bequest, difference 
between—Specific performance—Agreement to sale—_ 
Title not free from reasonable doubt—No specific 

performance. f l | 
Where a Hindu bequeathed his property by will 
to his daughter and daughter’s-sons with the pro- 
vision that ‘until the grand children attained major- 
ity the daughter shall have rights in respect of thg 
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property and after they attained majority they shall 
have equal rights to the movable and immovable 
properties and shall be entitled to have all rights of 
sale, ete, : 

Held, that the daughter's sons took the property 
as tenants-in-common and not as jointtenants, The 
rule that daughter’s sons succeeding to their mater- 
nal grandfathers take the estate as ancestral proper- 
ty and, therefore, as joint family property, does not 
apyly to acase of devise by will but applies only to 
a case of succession. 

[Case-law referred.] 

Though theremay be a gift to a joint family 
itself, where the individual members are separately 
referred to and equal shares aregiven, the gift is 
not one tothe family but to the individual members. 

It is settled law that if there is reasonable doubt 
as to title to the properties, Courts will not exercise 
their discretion in favour of granting specific per- 
formance of an agreement to sell, 


A. against the decree of the District 
Court -of Nellore in O. S. No, 45 of 1928. 

Messrs, B. Somayya and P. Chandra 
Reddi, for the Appellants. 

Messrs. T. M. Krishnaswami Iyer and 
S. V. Venugopalachari, for the Respondents. 

Ramesam, J.—This is an appeal from 
the decree of the District Judge of Nellore 
dismissing the plaintiffs suit for specific 
performance of a contract of sale. The 
agreement to sell is contained in Ex. J. 
and its counterpart Ex. 1. Before the 
agreement the plaintiff held an auction of 
his lands and it turned out that the de- 
‘fendant was the highest bidder he having 
agreed to purchase the plaintiffs lands of 
3 acres 44 cents, at the rate of Rs. 1,900 
per acre. The defendant having deposited 
Rs. 100 that day agreed to pay the balance 
of Rs. 6,436 within one month and obtain a 
sale deed. According to the plaint though 
the plaintiff asked the defendant to com- 
plete the transaction, the defendant was 
putting off and ultimately issued a regis- 
tered notice Ex. K, dated April 21, 1928, 
through an Advocate in which he suggested 
(1) that the lands were under attachment 
at the instance of the plaintiff's creditors 
and (2) that as the plaintiff has minor sons 
and “asthe property in question forms an 
ancestral property and asthe said sharers 
-are not parties to the letter of sale in 
question” the agreement is not valid. Then 
he called upon the plaintiff to give some 
security. The plaintiff replied by Ex. L. 
denying the attachment and alleging that 
the properties are his self-acquisitions and 
anyhow the sale was made for discharging 
antecedent debts and that these facts were 
all known at the time of the auction and 
the bidders bid with full knowledge of 
these facts. He called upon the defend- 
pant to complete the contract. The present 
suit for specific performance was filed on 
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August 6, 1928. The defendant in para. 4, 
of the written statement pleaded that the 
suit properties were not the self-acquired 
properties of the plaintiff, that there were 
disputes between the plaintiff and his 
brothers, as regards the partition of the 
properties inherited from their maternal 
grandfather, that the properties auctioned 
included the whole property inherited from 
the grandfather and that his demand for 
security was justified. It is enough to 
notice the following Issues, viz., Nos. 1, 2 
and 8. The first is whether the plaintiff 
has an undisputed title to convey. The 
8th issue raises the question whether the 
suit properties were subject to any at- 
tachment. The second issue is whether 
the defendant is entitled to call upon the. 
plaintiff to furnish security. The most 
important issue is the first issue. It is 
settled law that if there is reasonable 
doubt as to title to the property, Courts 
shall not exercise their diszretion for de- 
creeing specific performance. 

The suit lands consist of 3 acres 44 cents 
being a half share of 6 acres 88 cents con- 
sisting of 
acres cents, 

3 2 


S. No. 334 ny 
405/L. saw. 0 42 
« 409/2 ~~ 3 44 
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Of the total extent of these three survey 
numbers, viz. 6 acres 88 cents, the eastern 
half belongs to one Ippagunta Kanga Reddi. 
The western halfis the subject-matter of 
the suit. Now the plaintiff and his two 
brothers originally got these properties 
under a will executed by their maternal 
grandfather Ex. B dated November 28, 1840. 
At the time of the execution of the will 
the testator had his daughter (Subbamma) 
(mother of the plaintiff) and her three sons. 
In the will he refers to his father-in-law 
Narappa Reddi, and other family history. 
He then mentions the fact that he brought 
his son-in-law Raghava Reddi (plaintiff's 
father) to his house to help him in his cul- 
tivation. In para,5 he says though after 
my death my property will devolve on you 
according to law, yet owing to the reasons 
mentioned by me hereinbefore I have made 
this willfor making arrangements in res- 
pect of my properties aftermy death. In 
para. 8 he says that until the grandchild- 
ren attain majority the daughter Subbamma 
shall have rights in respect of the pro- 
perty. After they attain majority they 
shall have equal rights to the movable 
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and immovable properties and shall be 
entitled to have all rights of sale, ete., and 
enjoy the property. 
Now it is ee that according to this 
will the testator has displaced the ordi- 
nary law of succession. Under the ordinary 
law of succession the daughter would inhe- 
rit the estate for life and after her ceath 
her sons would succeed. But under tbis 
will the daughter is nob to get a life 
estate but should have rights over the 
property until the last of the three. sons 
attains the majority. She is divested of 
whatever estate she has up to that time 
and then the sons become equal absolute 
owners of the property. This means that 
they will take the property as tenants-in- 
-eypmmon each enjoying one-third share. 
Now the District Judge refers to the 
decision in Venkayamma Garuv. Venkat- 
ramonayyamma (1), - Juggampet case) ac- 
.gording to which daughter's sons (being 
sons of one daughter) succeeding to their 
maternal grandfather take the estate as 
ancestral property and, therefore, as joint 
family property. If one of them dies, the 
| others get that property by survivorship. 
But this decision applies only to a case 
of succession. It has never yet been ap- 
' plied toa case of devise by a maternal 
grandfather. Following the principle of 
this decision it has been held by the Indian 
High Courts that the sons of daughter's 
sons will have a right by birth in such 
ancestral property but we are not concern- 
ed with such a question here.. The District 
Judge then refers to cases where a father 
gives his-self-acquired property to his sons 
by a will such as Nagalingam Pillar V. 
Ramachandra Devar (2) and Janakiram 
Chetty v. Nagamony Mudaliar (3). These 
-are cases relating to father and sons. In 
such acase there is considerable conflict 
in all the Indian High Courts and the 
Privy Council has noticed this conflict and 
: hopes to settle it in a further decision vide 
Ram Singh v. Deputy Commissioner of 
Partabgarh (4). But there is nothing to 
justify the raising of any such question 
in respect of property devised where the 
testatoris not the father. In Jogeshwar 
Narain Deov. Ramchandra Dutt (5), the 


(1) 25 M 658. 

Dy 24 M Beer 

oe “3 A 596; 76 Ind. Cas. 922; (1923) M WN 591; 
ALR 1923 P0160, 90& A LR 746; QAL J 
777: 26 O O 257; 33 ML T 355: 16 O L J513; 501 
A 265; 47 ML J 260; 29 OW N86(P 0). 

(5) 23 C 670; 281A 37; 6 M Ld 75; 7 Sar, 13 
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, and upheld by the lower Court 


from his brothers, 
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Privy Council held that the principle of 


‘joint tenancy appears to be unknown to 


Hindu Law except in the case of a co-par- 
cenary between the members of an un- 
divided family. In that case they overruled 
the decision in Vydinada v, Nayammal (6). 
Even where the donees of property are 
already members of an undivided family, 
a transaction of a gift or will cannot be 
construed to give the property tothe donees 
or devisees as undivided family property. 
Mr. T. M, Krishnasawmy Ayyar appearing for 
the respondent argued that there may bea 
gift to a joint family itself. Undoubtedly 
there may be such gifts butin that case: 
the family is regarded as a unit and as 
the donee or devisee. The individual mem- 
bers are nut separately thought of. We 
have nothing to do here with such a case, 
where the individual members are referred 
to and equal shares are given, it cannot 
bea gift to the family. That possibility 
being eliminated, the transaction itself 
cannot pass the property to the donees 
as undivided property. I doubt if the 
decision in Mahalakshmi Ammal v. Nagapa- 
yya 62 Ind. Cas. 814 (7) is consistent with 
the decision Jogeshwar Narain Deo v. Rama- 
chandra Dutt (5). But apart from this that 
decision may be distinguished on the 
ground that in that case the testator showed 
an indication that the property should be 
taken as joint family property. Probably 
in all cases where the testator shows such 
a clear intention, Oourts for the purpose 
of giving effect to his intention would con- 
strue the gift as a gift tothe family even 
if the members are named. But in the case 
before us all the indications in the docu- 


ment are the other way. We are, therefore, of 
opinion; differing from the learned District 
Judge that under Ex, B the plaintiff and his 


brothers get the property as tenants-in com- 
mon and held it as self-acquired property, 
The first difficulty raised by the defendant 
does not, 
therefore, exist. 

The next doubt thrown on the plaintiff's 
title is that the property originally belonged 
to him and his two brothers and it is not 
clear how exactly he acquired the property 
Now it is noticeable 
that no such question was raised in the 
registered notice Ex. K., and it was raised 
for the first time inthe written statement 


only. If the defendant had felt any 

doubt in the matter, he could easily 

have called upon the plaintiff to 
(6) 11 M258, 


(7) 62 Ind. Oas, 814; 30M L T 17, 
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clear it up prior to the suit. He never 
did so. The District Judge held on this 
part of the casein favour of the plaintiff 
(vide para. 13 of his judgment); but it 
appears that his reasons are not as strong 
as they might have been in favour of the 
plaintiff. The plaintiff's case is that there was 
a partition between him and his two 
brothers according to which a third share 
on the east of the western half belonging 
to the family fell tothe share of one bro- 
ther and the north-western one-third fell to 
the share of another brother and the 
south-western one-third fell to the share of 
the third brother (vide Ex. D. dated 
June 4, 1909). The eastern one-third was 
sold by its owner to the plaintiff under 
Ex. F dated July 2, 1909. Thereis not the 
smallest difficulty about these two docu- 
ments. The District Judge misquotes the 
date of Ex. F. as ifit ia June 2, 1908, 
and then proceeds to put the question 
how the properties could be the subject 
of the partition, of June 4, if they had 
been sold by a sale deed of 
June2? As the question started with a 
blunder the whole reasoning was erroneous. 
The other brother sold his share on the 
south-western side under Ex. E„ dated 
November 15, 1911. The extent given 
namely 2 acres 18 cents includes not only 
the one-third ‘share in the suit lands but 
also other lands. The recital makes it 
clear that what he sold was what he 
obtained under the registered partition 
deed Ex. D. Though the details of the 
Survey numbers and extent are not given 
in Ex. E, there is no reason to doubt 
that the brother was selling all that he 
got under the partition. To add to this 
both the brothers have given evidence as 
P. Ws. Nos, 2 and 3, and relying upon 
this evidence, the District Judge has found 
the point in favour of the plaintiff. The 
contention is repeated before us and we 
fnd that not only the oral evidence but 
also the documents make it clear that 
the plaintiff has become the owner of the 
shares of his two brothers by purchase. 
Thus we find that there is not the smallest 
shadow on the plaintiff's title to the 
property. 

The result is that the appeal must be 
allowed and the plaintiffs suit for specific 
performance must be decreed with costs, 
throughout on a Valuation of Rs. 6,436. 
The defendant will deposit the balance 
of the same amount, viz., Rs. 6,436 within 
April 15 into Court. If he does not go 
deposit, the amount will carry interest at 
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12 per cent. per annum from April 15, The 
appellant will see that, on such payment, 
the property is surrendered by the Receiver 
to the defendant. For the delay of the 
performance of the contract, we award the 
plaintiff Rs. 100 as damages with interest 
at 5 per cent. per annum till payment. 
A. Appeal allowed. 


——— aamara 


ALLAHABAD HIGH COURT 
Criminal Revision Application No. 310 
of 1935 
July 9, 1935 
HARRIES, J. 
Hakim SYED MUHAMMAD—Apptuicant 
4 VETSUS ; 
EMPEROR-—OPPOSITE PARTY 


Practice—Comment on person when can be made in 
judgment—Comment must be based on evidence on 
record - Judgment. 

A Judicial Officer may comment upon the conduct 
of 8 person ina caseand comment severely if the 
evidence before him warrants such comment. On 
the other hand, ifthe evidence produced in the case 
does not warrant a comment upon 4 person, no com- 
ment onthat person should be made, A Judicial 
Officer is not entitled to use his personal knowledge 
during the conduct of a case and cannot and should 
not comment on any party in that case as the result 
of information received not in the caseitself but 
from outsids sources. Where the comments 
complained of cannot be justified upon the 
evidence on the record, they should not form part 
of the judgment and cannot be allowed to remain 
as partofthe judgment, 

Or. R. App. from the order of the Addi- 
tional Sessions Judge, Moradabad, dated 
October 31, 1934. 

Mr. M.A. Aziz, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. 

Order. - This is an application by 
Hakim Syed Muhammad for revision of 
anorder of the learned Sessions Judge of 
the Bijnore District, refusing to expunge 
certain remarks concerning the applicant 
contained ina judgment delivered by 
Chaudhuri Harpal Singh Saheb, First Class 
Magistrate, Bijnore, dated May 14, 1934, 
in the criminal caseof Emperor v. Hakim 
Syed Muhammad and others. 

The case of King-Emperor v. Hakim Syed 
Muhammad and others arose out of an 
affray which took place in a mosque at 
Dhampur on March 1, 1934, at about 
8-30 p.m. The case for the prosecution 
was that the present applicant together 
with Khan Muhammad and six other 
persons formed an unlawful assembly with 
the object of belabouring two persons, 
namaly, Khallan Khan and Rahimdad 
Khanand that in pursuance of this com- 
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mon object, they did belabour these two 
persons and also attacked them with knives 
causing each of them injuries of varying 
severity. The case, as presented by the 
prosecution was that the real instigator of 
the whole affair was the present applicant 
but, after hearing the whole of the evidence 
the learned Magistrate came tothe con- 
claision that the case was only proved 
. against Khan Muhammad and consequent- 
ly acquitted the applicant and the six 
` other persons charged with him. In his 
judgmentthe learned Magistrate states : 

“A careful examination of the first information 
report Ex. D,the dying declaration Ex. H, and the 
evidence of the prosecution witnesses recorded before 
me has convinced me that the case against the 
accused persons other than Khan Muhammad is 
extremely doubtful and appears to be the result of 
a-natural tendency to exaggerate facts when parties 
concerned are torn up into factions as they are in 
this case, ` 

From this observation it is clear that 
the iearned Magistrate was wholly unable 
to bold upon the evidence that the present 
applicant had been a party to the attack 
or had instigated it in any way. It must 
be remembered that the case for the Crown 
as presented was thatthe applicant was 
the ring-leader and the person really 
responsible, but upon the evidence the 
learned Magistrate was constrained to 
hold that no case whatsoever had been 
established against him. In the circum- 
stances indicated above, the learned Magis- 
trate saw fit inthe concluding portion of 
his judgment to make some very sweeping 
statements withregard to the applicant. 
He said : 

“He meaning the applicant) appears to bea hot 
partisan of a group of desperados in Dhampur 
and he seems to be hopelessly mixed up in the 
local politics of a militant type. It is, therefore, 
a matter for serious consideration whether the 
influence which he exercises as an Honorary Magis- 
trate andthe awe which heis able to iuspire as a 
gun license-holder should be allowed to continue 
in the peculiar conditions of the locality as disclosed 


. -in this case”. 


The evidence called in this case in no 
way justifies these comments made by 
the learned Magistrate. The learned 
Magistrate was unable to find asa fact 
that theapplicant wasthe ring-leader in 
this affair forifhe had been he would 
undoubtedly have been convicted. As far 
as the case against the applicant was 
concerned, the learned Magistrate was of 
the opinion that it was extremely doubtful 
and appeared to be the result of a natural 
tendency to exaggerate facts, when parties 
concerned are torn up into factions is 
wasthe case here. How in those circum- 
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stances the learned Magistrate felt justi- 
fied in stating that the applicant appeared 
to bea hot partisan ofa group of des- 
perados and as an Honorary Magistrate 
exercised great influence upon them and 
inspired in them awe by reason of his 
being a licenced gun-holder, I am quite 
unable to understand. There is.no refer- 
ence inthe case about the applicant being 
a licensed gun-holder and, therefore, what 
such a remark has to do with the present 
case, I cannot understand. It appears to 
me that the learned Magistrate was using 
his own private knowledge of the applicant 
and that these comments were based not 
upon evidence which he had heard in the 
case but rather uponinformation which he 
had received from other sources. Upon 
revision to the learned Sessions Judge the 
latter remarked that : 

“The remarks of the learned Magistrate are partly 
though not wholly, 1 am afraid, based on the 
material on the record in this case and “a Sub- 
Divisional Officer might not be unjustified in 
strengthening his impression on the material on 
record by his outside information against the man 
in such matters as these”. 

Withthis view ofthe learned Sessions 
Judge J entirely disagree. In my judgment 
a Judicial Officer may comment upon 
the conduct of a person in a case and 
comment severely if the evidence before 
him warrants such comment. Onthe other 
hand if the evidence produced in the case 
does not warrant acomment upon a per- 
son,’ no comment on that person should be 
made. A Judicial Officer is not entitled 
to use his personal knowledge during the 
conduct of acase and cannotand should 
not comment on any party in that case 
as the resultof information received not 
in the case itself but from outside sources. 
From ike tinding of the learned Magistrate 
the mcstthat could be said against the ap- 
plicant was that he was present when this 
affray took place and did nothing to 
prevent it. Quite clearly from the result 
of the case he neither instigated nor assisted 
in the assault and no inference should be 
drawn against him from the mere fact 
that hedid nothing. He may have done 
nothing for many reasons and the first 
and the obvious reason 15 fear. His conduct 
on this day wasfar from being the con- 
duct of a men atthe head of a group of 
desparados and far from being the con- 
duct of aman who exercised great in- 
fluence on others and who was held in awe 
by others because he was an Honorary 
Magistrate and the holder of a gun license. 

Having regard to the fact that the 
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comments complained of cannot be jasbi- 
fied upcn the evidence on the record I am 
of opinion that they should not have formed 
part of the judgment and cannot be 
allowed to remain as part of the judgment. 
In the result, therefore, I direct that the 


words following, namely : 
“In my view the material on record more than 
justifies a concluding remark on my part against 
Hakim Sayed Mubammad in view of his position 
ag an Honorary Magistrate of the place. He appears 
to be a hot partisan ofa group of desperadoes in 
Dampur and he seems to be hopelessly mixed up 
in the local politics of a militant type. It is, there- 
fore, a matter for serious consideration whether the 
influence which he exercises as an Honorary Magis- 
trate and the awe which he isable to inspireas a 
gun license-holder should be allowed to continua 
in the peculiar conditions of the locality as dis- 
closed in this case.” 
be expunged from the judgment of the 
learned Magistrate in this case. I accord- 
ingly allow this application. 

D. Application allowed. 





MADRAS HIGH COURT 

Second Civil Appeal No. 423 of 193} 

March 8, 1935 
VaBADACHARIAR, J. 
VANGIPURAM VENKATACHARYULU 

—DEFENDANT—ÅPPELLANT 

versus 

Sri Rajah VASIREDDI HARIHARA 

PRASAD BAHADUR MANNE SULTAN 
—|-LAINTIFF AND DEFENDANT— RESPONDENTS 

Inams-—Service inam attached to temple— Wrongful 
alienation by holder— Suit by trustee for declaration 
of invalidity of alienation~-Maintainability—Trus- 
tee's right to sue—Madras Hindu Religious Endow- 
ments Act If of 1927), s, 73—Spectfie Relief Act 
(I of 1877), 5. 42. 

Section 73 of the Madras Hindu Religious Endow- 
ments Act only bars suits relating to the edminis- 
tration of management of the trust, t e., proceedings 
against the trustee and not proceedings against a 
person whois wrongfully in possession ofthe prop- 
erty in which the trust is interested. 

Though where a service inam holder has alienated 
the service inam, a suit for possession thereof can be 
the succeeding holder of the 
office and not by the trustee of the temple, yet the 
trustee is entitled to maintain proceedings necessary 


| to avert the possibility of resumption by the State by 


insisting that the alienation shall be declared void 
kept available for 
those who perform the service, 

Section 42 of the Specific Relief Act is not exhaus- 
tive of the categories of declaratory suits maintain- 
able under the law. 


S.C. A. against the deeree of the District 
Court of Guntur in Appeal Suit No. 157 
of 1929, preferred against the decree of the 
Court of the District Munsif of Guntur in 
Original Suit No. 796 of 1927 before the 
Additional District Munsit. 
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My. B.T. M. Raghavacharti, for the Appel- 
ant. 
Mr. M. Ramachandra Rao, for the Res- 
pondents. 


Judgment.—This is an appeal by the 
lst defendant. The plaintiff is the trustee 
of a temple and as such trustee he 
brought the suit for a declaration that 
the sale-deed executed by the 2nd defend- 
ant in favour of the Ist defendent on 
July 21, 1924, is not valid and that the Ist 
defendant hag no right to enjoy the alienated 
land. There can be no doubt that the 
land in question was granted tothe 2nd 
defendant’s ancestor for the performance of 
Adhyapakam service in the suit temple. 

It is unnecessary for my present purpose 
to decide whether it is in the strict sense 
a service grant or a grant burdened 
with the performance of the service 
and what degree of alienable interest the 
inamdar has in the land; it was certainly 
not the personal or absolute property of 
the inamdar. Under the terms of the 
grant and the provisions in the [nam 
Register there can be no doubt that in 
the event of non-performance of service 
the inam can be resumed. 

Some time alter the 2nd defendant be- 
came a major, the zamindar issued a notice 
to him in 1924 complaining that he has not 
been rendering service personally or 
through some one else and that he was 
living in a different village. On April 23, 
1924, the 2nd defendant sent a reply to 
the plaintiff, Ex, E stating that he has made 
arrangements with some relation of his 
for performance of the service in the 


temple, that, as by reason ofhis sister's 
death that relationship had ceased, he 
would enquire whether the same man 


would continue to perform the service or 
not, and that if necessary, he would arrange 
with another man for the performance of 
the service, get a statement from him, 
attach it to his report and submit his 
report to him. The concluding portion of 
the letter promised that he would see the 
piaintiff in due course. 

The next step isthat the 2nd defendant 
sells away the property on July 21, 1924, 
tothe Ist defendant. The document in 
terms purports to be a sale of absolute 
property, makes no reference to its even 
being an inam and makes no open arrange- 
ment for the performance of the service 
by the transferee. It is, however, stated 
that some months after the execution of 
the document, the 2nd defendant tooka 
letter Ex. III, from the ist defendant to 
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. protect himself against the possible con- 
sequences of any failure on the part of the 
lst defendant to render service. Tt does 
not appear that as promised in Ex. E 
this letter was ever sent to the plaintiff 
or that the plaintiff was informed what 
arrangements the 2nd defendant had made 
for the performance of the service. 

It may be useful to refer to two other 
documents produced on the plaintiff's side, 
apparently in answer to the extreme 
position taken up by the lst defendantin 
his written statement that the land was 
not held subject to any obligation to render 
Service at all. They are Exs G and G-1. 
The Ist defendant therein undertakes to 
do service and states that he has been 
doing service. The Ist defendant's explana- 
tion now is thathe wrote those letters 
as the plaintiff wanted them to be 60 
wribten. 

In the written statement the 1st defend- 
ant contended that all the allegations in 
the plaint either as tə the liability to 
render service or even as to the fact of 
any service having been rendered were 
false. But he took care to add that ‘if 
necessary this defendant will render the 
said service or get them rendered at hia 
cost. He raised other pleas which itis 
unnecessary at present to set out. The 
2nd defendant pleaded that the alienation 
was voidable only at the instance of the 
defendant’s next heir in office and not at 
the instance of the plaintiff, He added 
that the lst defendant had undertaken to 
perform service in the tem ple and that the 
2nd defendant was not informed by the 
plaintiff that the Ist defendant was not 
rendering the service properly. He fergot 
that he never informed the plaintiff what 
arrangement he had made with the lst 
defendant. The plaint alleged that the lst 
defendant was not a fit person to be ap- 
pointed for the Adhyapakam service. 
This allegation is denied by both the 
defendants, | A question was also raised 
as to the right of the plaintiff to maintain 
this suit. It was said that he had no 
locus standi at all and alternatively it was 
contended that the suit was barred by 
eee of s. 73 of the Religious Endowmenis 

ct. 

Curiously enough even at the stage of 
the issues it didnot occur to the defend- 
ants to raise the point that they had been 
rendering ‘Service properly and there 
was accordingly no right to complain of the 
alienation as long as the serwice wag being 
rendered either by the  alienor or by the 
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alienee. The omission is of course dui 
to the fact that they thought fit to take 
up the position that it was their absolut 
property and not a service inam. 

In this state of the pleading, the learnec 
District Judge was perfectly justified ir 
coming to the conclusion that the servic 
was not being properly- performed. anc 
any halting statements or offer; 
made by the lst defendant in the wit 
ness box as a matter of caution, ti 
avoid any calamity, cannot certainly b 
laid hold of either as proof that servic 
was being rendered or that he has beer 
ready and willing to render service. Th 
only question that 1 therefore propos 
to consider is whether the suit is main 
tainable. 

The objection under s. 73 of the Re 
ligious Endowments Act has very little sub 
stance init. The bar is only in respec 
of suits relating to the administration o 
management of the trust, i. e., proceedin; 
againstthe trustee and not proceeding 
against the person who is wrongfully i 
possession of the property in which thi 
trust is interested. The claim is for: 
declaration that the Ist defendant has ni 
right under the sale-deed taken by him 
If anything, the case is more analogou: 
to that in Hazarimull v. Vedachala Chettias 
(1), though the case there related to wha 
was admittedly trust property and no 
mere service inam. 

The other objection is based upon a line 
of cases in this Court holding that where 
a service inam holder has alienated thi 
service inam, asuit for possession thereo 
can be maintained only by the succeed 
ing holder of the office and not by the 
trustee of the temple. So far as thi 
right 10 possession is concerned, I havi 
nothing to say against that line of cases 
But they do not deal with the questior 
whether any and what other remedy i: 
open to the trustee to avoid the dange: 
of loss to the temple, when by reason oi 
the dissociation of the inam from the 
service or by failure to perform the 
service, thereis a danger of the service 
inam being resumed by the State. I an 
unable to agree with Mr. Satyanarayan: 
Row that he has to sit quiet and leave 
it tothe State to resume the inam anc 
hope that the State may re-grant it t 
the temple. It is one thing to say tha 
the trustee had na” right to ‘possession 


(1) 35 L W 156; 138 Ind. Oas. 74; AI R193! 
Mad, 234; (1932) M WN 9; 62 M LJ 180;55 M 549 
Ind. Rul, (1932) Mad. 493, 
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but quite a different thing to say that 
the trustee has not even such an interest 
in the property as will justify him in 
Maintaining proceedings necessary to avert 
' the possibility of resumption by the State, 
by insisting that the alienation shall be 
declared void and that the property shall 
be kept available for those who perform 
the service. As was only tobe expected 
the Government, through the Tahsildar of 
Guntur, issued notices to the trustee in 
1926 and 1927 (Hx. C series) drawing his 
attention tothe fact of the non-performance 
of service by several of the service inam 
holders and directing the plaintiff to take 
necessary action in the matter. In 
Chidambaram Chetty v. Minammal (2) it 
was observed that the trustee has a duty 
to see that emoluments attached toa 
temple office are not improperly severed 
from that office and that the interests of 
the temple are not prejudiced by the way 
' in which they are dealt with. Though in 
that case the learned Judges were dealing 
with-the question of the propriety of the 
trustee joining in the suit instituted by 
the new office-holder, the observation 
recognises the existence of an interest in the 
trustee in the service inam property and 
it is not right to treat him like any third 
party toa contract. That the case may 
: not fall within the four corners of s. 42 of 

the Specific Relief Act is immaterial, 
| because itis now well established that 
| s. 42 is not exhaustive of the categories of 
| declaratory suits maintainable under the 
law. 

Mr, Satyanarayana Row next relied on 
Srinivasa Ayyangar V. Srinivasaswami (3) 
and Srinivasaswami v. Hamanujachariar 
(4). They only decided that if the plaintiffs 
have themselves the power to appoint the 
head of the Matt it was their duty to 
| do so, leaving it to the new Mattadhipathi 
to sue the person wrongfully in possession 
and they could not call upon the Court to 
appoint a new head in place of the wrong- 

"ful Mattadhipathi, They are not really 
‘analogous to the present case. It may be 
'a question whether or not in particular 
cases, the trustee of the temple has got a 
ipower of dismissal of “the service inam 
|holders; but I see no reason to assume 
that the only course open to him is to 
‘dismiss a particular service imam holder 
'gnd appoint a successor, leaving it to 
lhim to sue for possession of the alienated 
(2) 28 M 439,99 ML J8, 


(3) 16 M31. 
(4) 22 M 117. - 
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not necessarily 
of resumption by th? 


properties. That may 
avert the danger 
State. 

My attention was drawn to the deci- 
sion of Venkatasubba Rao, J, in EH. Sub- 
ramanta Odayarv. Srivaikuntham Kailasa- 
natha (5), where the learned Judge reviews 
and classifies the authorities dealing 
with various kinds of service inams. 
In the view that Itake of this case, it is 
not necessary for me to say under which 
particular category the inam in this case 
might fall. But as already stated, one 
thing is certain, that it is not the absolute 
property of theinamdar. In these circum- 
stances an alienation which is made 
without due provision for the peformance 
of service either by the alienor or by 
the alienes and when in fact the services 
have not been duly performed either by 
the one or the other of them can certainly 
not be held good. On this short ground 
1 confirm the declaration given by the 
Courts below that the suit alienation ig 
not valid. 

Whether some other arrangement can- 
not be made which will sufficiently safe- 
guard the interests of the temple by 
way ot due provision for the performance 
of service is not a matter that I have got to 
deal with inthis case. Nor am I concern- 
ed with the rights of the 1st and 2nd defen- 
dants inter se. I will leave these matters 
to the good sense of the parties concerned, 
The second appeal fails and is dismissed 
with costs. 

Appeal dismissed. 


A. 
(5) (1934) M W N 94; 150 Ind. Oas, 1115; 39 L W 
389; A I R 1934 Mad, 258; 7 R M 67. 


ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 72 of 1934 
March 27, 1935 
SULAIMAN, O. J. AND Bennet, J. 

Hafiz MOHAMMAD IBRAHIM— 
JUDGMENT-DHHTOR— APPELLANT 
VETSUS 
BHAGWAN DAS—DE0REE-HOLDER— 


RESPONDENT 

Succession Act (XXXIX of 1925), s. 214 (1) (b)— 
Personal remedy under mortgage-deed barred— Decree 
for sale—Decree-holder dead—Application by legal 
representative for execution of decree—Succession 
certificate, necessity of—Civil Procedure Code (Act 
V of 1908), O0. XXI, r. 58—Whether applies to a 
mortgage decree for sale. 

Section 214 (1) (b), Succession Act, prevents the 
Court from proceeding upon an application of a 
person claiming to be so entitled, to execute against 


debtor of the deceased person, 2 decree or order for 
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the payment of his debt, except on the production, 
by the person so claiming, of a succession certificate. 
But the application for execution must be for ob- 
taining an order for the payment of his debt. 
Where the personel remedy under the mortgage- 
deed had become barred by time long before the suit 
was brought and the mortgagee was simply entitled 
to a decree for Bale of the mortgaged property : 
Held, that the application for the execution of the 
mortgage decree for realization of the amount by 
sale of tha mortgaged property was not an applica- 
tion to obtain anorder for the “payment” of his 
debt. No succession certificate was, therefore, neces- 


sary at all. f 
Rule 58 of O, XXI, Civil Procedure Code, does not 


apply toa mortgage decree for sale, 


L. P. A. against the order of Bajpai, J., 
dated September 20, 1933. 

Mr. A. M. Khwaja, for the Appellant. 

Mr. SN. Gupta, for the Respondent. 


Sulaiman, C. J.—This is a Letters 
Patent appeal arising out of certain ob- 
jections raised by one of the judgment- 
debtors in the execution department. In 
1915 two persons executed a simple mort- 
gage-deed of a house in favour of Lalman. 
In 1922 a sale-deed of the equity of re- 
demption was executed by the mortgagors 
who in 1924 purported to transfer their 
rights under the sale-deed to one Musammat 
‘Hyderi Begum. Some time after this one 
of the mortgagors died. A suit was brought 
for sale on the mortgage-deed in 1927 by 
one Sukh Ram, the representative of Lal- 
man, against the surviving mortgagor and 
the heirs of the deceased mortgagor, in- 
cluding the present appellant Ibrahim. 
The suit was brought almost at the close 
of the period of limitation. Inthe written 
statement an objection was taken that it 
was defective for non-joinder inasmuch as 

the transferee in whom the property had 
vested had been left out of the suit. Pre- 
sumably because it would have been too 
late toimplead her, no steps were taken to 
bring her on the record. The position 
taken up by the plaintiff, however, was that 
the transfers of 1922 and 1924 were null and 
“void and did not pass the property to 
Hyderi Begum. The Court appears to have 
framed an issue relating to the validity of 
the said transfer and decided that issue in 
fayour of the plaintiff. A preliminary 
decree for sale was passed on February 29, 
1998, against the defendants, including the 
appellant Muhammad Ibrahim. This was 
followed by a final decree. In the exe- 
cution department Muhammad Ibrahim 
took an objection that the property had 
vested in Hyderi Begum who was not 
impleaded within the period of limitation, 
and that he being one of the heirs of the 
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deceased is entitled to claim thə property 
in his own right and that the property could 
not be sold. He also took the objection 
that the application for execution which 
was fled by Bhagwan Das claiming to be 
the legal representative of Sukh Ram, who 
had died, could not be proceeded with until 


Ja succession certificate had been obtained. 


It was further pleaded that the. applicant 
Bhagwan Das was not the representative 
of the deceased decree-holder and had no 
locus standi to maintain the application. 

The first Court held thatthe application 
could not be entertained for want of a 
succession certificate and also expressed 
the opinion that there was no evidence to 
prove that Bhagwan Das was the repre- 
sentative of the deceased decree-holder. 
Tt accordingly dismissed the application. 
On appeal the lower Appellate Court took 
the view that the decree for sale having 
been passed against Muhammad Ibrahim 
it was no longer open to him in the exe- 
cution department to raise the question 
of the title of Hyderi Begum, his predeces- 
sor. It also considered that it was wholly 
unnecessary to decide whether the appli- 
cant Bhagwan Das was entitled to execute 
the decree or not, and gave him time to 
obtain a succession certificate holding that 
if he does produce the certificate he would 
be entitled to proceed with the execution, 
and if he does not, he would not be so 
entitled. On appeal to this Courta Judge 
has come to the conclusion that there is 
no question: of res judicata in the present 
matter at all, particularly as it was 
admitted on behalf of the respondent 
Bhagwan Das that Mohammad Ibrahim 
had been impleaded merely in his capacity 
of a judgment-debtor as one of the heirs 
of the original mortgagor, Musammat 
Wazir Begum. The learned Judge has 
accordingly held that s. 47, Civil Proce- 
dure Code, has no application nor does 
O. XXI, r. 58, Civil Procedure Code, apply 
toa mortgage decree. 

Dealing with the question of the non- 
production of the succession certificate the 
Judge has expressed the opinion that the 
Court below had not ordered the execution 
of the decree, nor had ordered any process 
to issue, but had merely decided a preli- 
minary objection raised by the judgment- 
debtor, particularly as the objection as to 
the non-production of the succession certi- 
ficate had not been raised till the judg- 
ment came to be written. 

It seems to us that the Judge of this 
Court has taken the correct view in holding 
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that the question of res judicata does not 
arise at the present stage. The appli- 
cant Muhammad Ibrahim is setting up a 
new title derived from Musammat Hyderi 
Begum, whowasno party to the suit, and 
is not setting up his litle as one of the 
mortgagors. The question whether his 
defence can at all be barred by the princi- 
ple of res judicata will arise properly when 
a sult between the parties as to the ques- 
tion whether title has passed to the auction- 
purchaser or not arises. The position of 
Muhammad Ibrahim is really that of a 
stranger to the proceeding and his remedy 


would have been if it were a case of an. 


objection under O, XXI, r. 58, but as it 
was a mortgage decree for sale, that rule 
has no application, and the question of the 
title of Muhammad Ibrahim cannot be 
decided in the proceeding under s. 47, Civil 
Procedure Code. We therefore leave the 
question open whether Musammat Hyderi 
Begum had or had not validly acquired an 
interest in the property open. 

We are, however, of the opinion that this 
is not a case to which s. 214, Succession 
Act, can apply, and that accordingly there 
was no necessity whatsoever for the ap- 
plicant to obtain a succession certificate. 
Section 214 (1) (6) prevents the Court from 
proceeding upon an application of a person 
claiming to be so entitled, to execute 
against such debtor, a decree or order for 
the payment of his debt, except on the 
preduction, by the person so claiming,of a 
succession certificate. But the application 
for execution must be for obtaining an 
order for the payment of his debt. The 
personal remedy under the mortgage-deed 
had become barred by time long before 
the suit was brought and the mortgagee is 
simply entitled toa decree for sale of the 
mortgaged property. It is, therefore, diffi- 
cult to hold that the application for the 
execution of the mortgage decree for 
realization of the amount by sale of the 
mortgaged property is an application to 
obtain an order for the “payment” of his 
debt. No succession certificate is therefore 
necessary at all. We do not think it neces- 
sary todecide in this case whether even 
if s. 214 had applied and a succession 
certificate had been obtained subsequently 
by the applicant, it would necessarily have 
a retrospective effect so as to make a 
previous application filed by him in time 
asa valid application, even though the 
certificate was granted after the period 
of limitation had expired. 

The question of the status of the appli- 
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cant must therefore be decided by the 
lower Appellate Court. He was entitled to 
mainiain the application for execution only 
if he can satisfy the Court that he was 
the legal representative of the deceased 
decree-holder within the meaning of the 
provisions of O. XXII, r. 5, Civil Procedure 
Code. The trial Court: recorded a finding 
against the applicant, but the lower 
Appellate Court has not decided this 
point. 

We accordingly allow this appeal and 
setting aside the order of the learned 


. Judge of this Court as well as the decree 


of the lower Appellate Court, send the 
case back to that Court for disposal ac- 
cording to law. The costs incurred hereto- 
fore will abide the result. As the appeal 
was not decided on a preliminary point, 
the appellant is not entitled to a refund 
of the courtefee. 
D. appeal allowed. 


Ce ae 


MADRAS HIGH COURT 
Letters Patent Appeal No. 26 of 1934 
May 2, 1935 
CURGENVEN AND MENON, JJ. 
V. RAMAN NAYAR— APPELLANT 
l versus 
PARAMESWARAM NAMBUDRI, 

MANAGER or PAKARAVOOR MANA, 

AND OTHERS—PLAINTIFFS — RESPONDENTS 

Artificial channels—Right to take water—Agree- 
ment with land-holder, whether binds transferees— 
Obligation annexed to property—Transfer of Pro- 
perty Act (IV of 1882), s. 40. 

Unlike the right to take water from a natural 
water course which is a natural right, the right 
in relation to an artificial channel must be ac- 
quired. This extent of that right will be fixed 
in accordance with the arrangement or under- 
standing under which the channel was construct- 
ed and an arrangement entered into by an owner 
will be binding on his transferes under s. 40 of the 
Transfer of Property Act, as an obligation annexed 
to tha ownership of property. 

L. P. A. against the judgment of Mr, 
Justice Vardachariar in S. A. No. 816 of 
1932, preferred tothe High Court against 
the decree of the Court of the Subordinate 
Judge of South Kanara at Palaghat in 
A.S. No. 26 of 1930 (A.S. No. 367 of 1930, 
District Court, Calicut, O. S. No. 73 of 1929 


on the file of the Court of the District 
Munsif of Palaghat.) 

Mr. P.S. Narayanaswami Ayyar, for the 
Appellant. 


Mr. P. Govinda Menon, for the Respond- 


ent. ee 
Curgenven, J.—The question raised in 
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this Letters Patent Appeal is whether the ap- 
pellant (Ist defendant) is Hable to pay a 
water rate for taking water from an artificial 
stream or channel which runs through his 
land. This channel is part of an irrigation 
system constructed by one Pichu Ayyar at 
his own cost a good many years ago; and 
whatever rights Pichu Ayyar enjoyed have 
passed tothe plaintiff. Jn order to discover 
what those rights were, it isnecessary to as- 
certain what theoriginal arrangement was, 
between Pichu Ayyar and the occupants of 
the Jandsthrough which the channel pas- 
ses, as to the terms upon which they could 
take water from it. The conclusion reached 
by the first Appellate Court upon this point, 
and aceepted by Varadachariar, J., in 
second appeal, is that the occupants of the 
lands must have agreed to pay something in 
return for the privilege for taking the water 
and this conclusion bas not been, and we 
think, cannot be disputed before us. We 
also accept the finding on the question of 
rate. Theonly matter, in fact, raised in 
this appeal is with regard to the appellant's 
liability to this charge. The plaintiff has 
met with some difficulty in discovering a 
legal basis for his claim, having in a pre- 
vioussuit which he was allowed to with- 
draw with liability to bring another, unsuc- 
cessfully relied upon contract, custom, and 
s. 70 of the Contract Act. 

The learned Judge relied upon the judg- 
ment of the Privy Couneil in Kamessur Pra- 
‘sad Narain Singh v. Koonji Behari Pattule (1) 
for the position that in the case of artificial 

streams whatever rights may be claimed by 
_persons through whose lands the channel 
passes must rest on some arrangement 
either proved or presumed. The particular 
Instance referred toin the case cited was 
that of a water course constructed in a 
neighbour's land but the same principle 
will apply. Unlike the right to take water 
from a natural water course which is 
a natural right, the right in relation to 
an artificial channel must be acquired. The 
extent of that right will be fixed in accord- 
ance with the arrangement or understanding 
under which the channel was constructed. 
If, as inthe case in Morgan v. Kirby (2), 
there was no stipulation for payment, a man 
may be free to make a reasonable use of 
water so flowing through his land. In the 
absence of such a stipulation, the presump- 
tion may be that he has the same rights as 
he would have in a natural stream: Yesu 


(1) 4 0 633; 6 IA 38; 3 Sar. 856;3 Ind Jur. 179; 2 


Shome L R 194 (P O.) 
(2) 2? M 46; 2 Ind, Jur, 818, 
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Sakharam Pujari v. Ladu Nana Savant 
Bhosale (3). Tf, however. there is an 
arrangement for payment heis bound by 
the arrangement whether he was a party to 
it or whether he subsequently entered upon 
the land with knowledge of it. The incon- 
venient consequences of holding that a 
transferee from the original land-holder 
would not be so bound almost afford suff- 
cient justification for accepting this as 
necessarily the correct position. But we 
think that the case clearly fallsunder s. 40 
ofthe Transfer of Property Act. We do 
not propose toattempt the application of 
the first paragraph of that section, because, 
whether or not, the arrangement may be 
held to be a restrictive one, it ie not clear 
that it was designed ‘for the mere beneficial 
enjoyment’ of the plaintiff's land. 

The second paragraph runs thus: — 

“Where athird personis entitled to the benefit 
of an obligation arising out of contract, and an- 
nexed to the ownership of immovable property, but 


not amounting to an interest therein or easement 
thereon " 


such right may be enforced against a 
transferee with notice. 

The plaintiff here, we think, is entitled to 
the benefit of an obligation, on the part of 
the persons taking water from his channel, 
to make payment for it, an obligation aris- 
ing cut of the original contract and it 


. seems reasonable to hold that that obliga- 


tion is ‘annexed to the ownership of the im- 
movable property’, or is a covenant running 
with the land. The obligation, in fact, 
devolves upon the defendant as owner of 
the land, and is inseparably connected 
with it. 

We dismiss the Letters Patent Appeal 
with costs. 

Appeal dismissed, 


A. 
(3) 51 B 243; 101 Ind. Cas, 330; 29 Bom. L. R. 291; 
AIR 1927 Bom. 251, 
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—APPELLANT 
DETSUS 
Musammat RAJNA AND oTHERS— 
PLAINTIFFS—RESPONDENTS 

Agra Tenancy Act (II of 1901), s. 22—Occupancy 
tenant dying during pendency of Act XII of 188] 
—Widow succeeding and dying during pendency of 
Act II of 1901—Succession, whether governed by 


8. 22 or by personal law of deceased mate occupancy 
tenant—N,-W, P, Rent Act (XII of 1881), s. 9, 
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Where an occupancy tenant dies during pendency 
of N-W. P. Rent Act XIT of 1881 and is succeeded 
by his widow who dies during pendency of Act II of 
1901, the succession is not governed by s. 22 of Act 
II of 1901, but by the personal law of the deceased 
male occupancy tenant. 

[Case-law discussed. ] 


L. P. A. against an order of Mr. Justice 
Kendall, J., dated March 8, 1934, reported 
as 152 Ind. Cas. 114 (1). 

Mr. Harbans Sahai, 
lant. 

Mr. N.P. Asthana, for the Respondente. 


Bennet, J—This is a Letters Patent 
Appeal by a defendant under the follow- 
ing circumstances: The opposite party 
Musammat Rajna was one of the plaintiffs 
in a suit asking for possession of an 
occupancy holding on the grounds that 
she was daughter of Madho, who died 
sometime previous to Act II of 1901, that 
Madho had been succeeded by two 
widows both of whom died during the 
pendency of Act II of 1991, the last 
widow dying in the year 1924 and that 
the defendants had interfered with. her 
possession. The defendant-appellant bas- 
ed his claim on two grounds, firstly 
that he was related to Madho and en 
` titled to succeed Madho as a reversioner 
and secondly, that he was one of the 
zamindars, and he claimed that Musam- 
mat Rajna was not entitled to succeed to 
this occupancy tenancy on the death of 
the last widow in the year 1924. The 
case raises difficult points of interpreta- 
tion of s. 22 of Act TIL of 1$01. The 
learned Single Judge has held against 
the appellant. Various rulings have 
been cited and it must be admitted 
that therulings are very conflicting. The 
question is whether an occupancy tenant 
dies during the pendency of Act XII of 
1881, and his widow succeeds and that 
widow dies during the pendency of 
Act II of 1901, who is entitled to 
succeed to the occupancy holding. On 
the one hand, various rulings have held 
that s. 22 of Act II of 1901, applies and 
that the widow is to be taken as the 
occupancy tenant for the purpose of that 
section and thatthe order of succession 
prescribed by that section should be fol- 
lowed in relationto her. On the other 
hand anumber of rulings have laid down 
that in this case s, 22 is not intended 
to apply and that the succession must 
be governed by the ordinary rules of 
the personal law which applies to suc- 
cession to land as laid down in s. 9 of 
Act XII of 1881, subject to the con- 


for the Appel 
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dition imposed by that section that no 
collateral relation shall succeed unless 
he shared in the cultivation. We 
confess that there is considerable diff- 
culty in interpreting s. 22 of Act II of 
1901, and it is not at all clear whether 
it was or was not intended to 
appl: to a case of this nature. To 
make the section apply to a Case of 
this nature the aid of s. 13, U. P. 
General Olauses Act, will have to he 
invoked. Section 13 of that Act, lays down 
that unless there is anything repugnant 
in the subject or in the context words im- 
porting the masculine gender should be 
taken to include females. But we consider 
that there are things repugnant both in the 
subject and in the context. a 
As regards the subject, the question 18 1n 
regard to widows whoin the case of Hindu 
widows holding the estate of a Hindu 
widow are in the tanancy in question. Such 
an estate is limited in the manver of Hindu 
Law and the Hindu Law provides a certain 
order of succession by the reversioners on 
the death of the widow. If s. 22 was 
intended to apply to those Hindu widows 
who were holding the interest of a Hindu 
widow when the Act came into force, then 
we would have expected to find a definite 
provision in s. 22 to that effect, but the 
section is entirely silent as to what 1s to 
happen in the case of such widows, and 
the section does not purport at all to deal 
with widows. Then again when we come 
to the question of context, we find that in 
this s. 22 there is a provision in sub-s. (b) 
for the interest to devolve “on his widow 
till ber death or re-marriage.” As a female 
cannot have a widow this provision is, there- 
fore, repugnant to making s. 22 apply to 
female holders. From these considerations 
of the subject and the context we come 
to the conclusion that the table of succes- 
sion in s. 22 was not intended to apply to 
widows who had succeeded under s. 9 of 
Act XII of 1881, to the interest of a Hindu 
widow in the tenancy of an occupancy 
tenant. Act IL of 1901 provided in s. 16 


that 

“Every tenant having a right of occupancy under 
s. 11 or under the corresponding provisions of Act 
XII of 1881 shall be called an occupancy tenant, and 
shall have all the rights and be subject to all the 
liabilities conferred and imposed on occupancy tenants 


_ by this Act.” 


One of the rights under the Act is in s. 20 
2 

it interest of an occupancy tenant subject to the 
provisions of this Act, is heritable.” 

The interest, therefore, remained heri. 


390 


table: but the Act did not contain any 
provision which applied ‘to the order of 
inheritance in the casein question. Even 
under the general law apart from Tenancy 
Acts the interest of a tenant is heritable. 
In the Transfer of Property Act IV of 1882, 
Chap. V provides that the interest of a 
Jessee is transferable and, therefore, heri- 
table: but s. 117 bara Chap. V applying to 
agricultural leases except when notified by 
the Local Government. In the Oontract 
Act, s. 37 provides that 
“Promises bind the representatives of the promisors 
in case of the death of such promisora before per- 
formance, unless a contrary intention appears from the 


contract.” 

The fact that the occupancy tenancy 
remained heritable, but that the order of 
sueceesion was: not affected is also shown 
by s. 2 (4), Act If of 1901 which provided : 

“All rights acquired under the enactments hereby 
repealed shall, so far as may be deemed to have 
been acquired hereunder. P 

The words “so far as may be” show that 
the provisions of Act II of 1901 only apply 
so far as may be suitable. We now exa- 
mine the cases which have been cited in 
this appeal. In order of time comes Dulari 
v. Mul Chand (|), where the occupancy 
tenant died under Act XII of 1881, leaving 
two daughters, Musammat Shibbo poor and 
Musammat Dulari rich. Under Hindu Law 
Miusammat Shibbo alone succeeded, and on 
her death Musammat Dulari claimed 
against the sons of Musammat Shibbo. 
The Court held : 

“Section 22 of the Tenancy Act. purports to pro- 
vide for the devolution of an occupancy holding, 
and if the estate of Musammat Shibbo was that of a 
full occupancy tenant within the meaning of the 
section, then there is no doubt that the holding 
would ‘devolve upon her death on her two sons. 
Musammat Dulari, the plaintif, however, contends 
that Musammat Shibbo had only a daughter's estate, 
that is, a restricted life estate in the holding which 
came to an end with her death.” 

With this part of the judgment we are 
in agreement and we consider that this 
passage was a sufficient reason for the 
finding that Musammat Dulari had a right 
to succeed as the succession in s. 22 did 
not apply to Musammat Shibbo as she was 
not a full occupancy tenant. The judgment 
ee aah oe us that Musammat Dulari's rights 
were acquired on the death of her father, that is to 
say prior to the passing of the present Tenancy 


, and that these rights were merely postponed 
cae g the lifetime of Musammat Shibbo. The 


resent Tenancy Act does not propose in any way 
to take away the rights which had already been 


ired”, : , 
We think that Musammat Dulari did 
not acquire rights on the death of her 


(1) 32 A314; 5 Ind. Oas. 384;7 AL J 293, 
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father, but she had a mere spes sucession- 
is or chance of succeeding, such as ig 
raentionéd in the Transfer of Property Act, 
s. 6 (a) as nottransferable. The next case 
in Sumari v. Jageshar 20 Ind. Cas. 7 (2), 
by a Single Judge, was one where the 
facts were identical with the case before 
us. An occupancy tenant was suc- 
ceeded by his widow under Act XII of 
1881 and his widow died under Act II 
of 1901, leaving a daughter who sued for 
possession as heir of the occupancy 
tenant. The defence was that under 
Act IL of 1901 the daughter had no right 
to succeed. The learned Judge did not 
consider whether the provisions of Act II of 
1901 applied to the case. He merely 
distinguished the ruling in Dulari v. 
Mul Chand (1), on the ground that it had 
been held there that Musammat Dulari had 
acquired the right to succeed on the death 
of her father and that right had merely 
been postponed during the lifetime of her 
poor sister. As the daughter in the case 
before him had not acquired any such 
right of succession on the death of her 
father but had a mere spes successionis 
which might have been defeated by the 
birth of a posthumous son or by adoption, 
the learned Single Judge held that the 
plaintiff had no right to succeed. The 
judgment does not deal with the problem 
of what isthe rule of succession in sucha 
case. In Nathu v. Gokalia (3), an occupancy 
tenant died under Act XII of 1881, and was 
succeeded by his widow who died under 
Act II of 1902, and her daughter took 
possession. The plaintiffs were brothers 
and nephews of the father who inthe case 
oftwoofthem alleged that they had been 
joint in cultivation with him. The Bench 
held in the alternative that the plaintiffs 
could not succeed: 

“Section 22, Agra Tenancy Act, provides for the 
devolution of the interest of an occupany tenant, 
but it is perfectly clear from the language of the 
section thatit only provides for such devolution 
where the tenant dies after the passing of the Act. 
It we regard Parbhu's widow as the full tenant of 
the occupancy holding, the plaintiffs have no right, 
because they are not the male lineal descendants of 
Parbhu's widow, nor did they share in the cultivation 
with her, If we consider that Parbhu was the last 
full tenant, and that his widow only sueceeded to a 


widow's estate, then it seams to us that s. 22 of the 
Tenancy Act, has not provided for the devolution in 


such a case,” 
Bisheshar Ahir v. Dukharan Ahir 


(4) was also a case where the occupancy 


(2) 20 Ind. Cas. 7. l 

(3) 37 A 658; 30 Ind. Oas. 215;A I R 1915 All. 413. 

(4) 38 A 197; 32 Ind, Cas. 771; AIR 1916 All 344: 
14 AL J127, 
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tenant died under Act II of 1881 and he 
was.succeeded by two daughters, Musam mat 
Dilasi and Musammat Sumitra. Musammat 
Dilasi died first and then Musammat 
Sumitra died. Plaintiffs were the son and 
grandson of Musammat Dilasi and defend- 
ant was the sonof MusammatSumitra. The 
two lower Courts held that the plaintiff who 
was the son of Musammat Dilasi had a right 
to half the holding, and the defendant had 
a right to the other half. Musammat 
“Sumitra died while Act IT of 1901 was in 
force. On p. 200* it was held by the Bench: 

“Section 22, Agra Tenancy Act, provides that 
when an occupancy tenant dies, his interest shall 
devolve as therein provided. If we regard 
Musammat Sumitra as the occupancy tenant within 
the meaning ofs.2?2 of the Tenancy Act the 
plaintiffs title fails. It seems to us that we cannot 
regard Musammat Sumitra as the full occupancy 
tenant. When she and her sister succeeded, they 
succeeded merelyas Hindu ladies There is nothing 
in the Agra Tenancy Act which enlarges the 
estate of a Hindu female in an occupancy holding 
in possession at the time the Act was passed 
beyond the ordinary estate of a Hindu female, If 
the Act has not provided for the devolution of the 
interest in an occupancy holding, where it was at 
the passing of the Act, in the possession of a 
Hindu female as such, we think that we ought 
to go to the ordinary Hindu Law to ascertain the rights 
of the parties. We think that the decisions of 
the Courts below were correct and ought to be 
restored.” | | 

We consider that the law laid down in 
this ruling should be applied and we agree 
that we should go to the ordinary Hindu 
law to ascertain the heir and that Act II 
of 1901, does not provide for the present 
case. In Bhup Singh v. Jat Ram (5) the 
lawis not clearly laid down. In Bechu 
Singh v. Baldeo Singh (6), an occupancy 
tenant died under Act XII of 188] and his 
widow died under Act II of 1901 and rever- 
sioners of the husband sued to eject one 
Baldeo Singh as her representative. On 
p. 331f, the Bench held: 


“As we have stated above, the succession opened - 


out to the estate of Ram Kirpal when the Rent 
Act of 1881 was in force. The actual possession 
of the plaintifis,if they were then in existence 
was merely postponed during the lifetime of the 
widow; see Dulari v. Mul Chand (1).” | 

We do not think that this reasoning is 
correct, although we agree that the Bench 
was correct in dismissing the plaintiffs’ 
appeal on the ground that they had not 
shared in the cultivation of Ram Kirpal. In 
Bhawant Bhikh v. Sidh Narain (7), a 
learned Single Judge put forward a differ- 
sou 16 A L J 459; 46 Ind. Oas. 387; A I R1918 All. 

4, 
- (6) 44 A 327; 65 Ind. Cas. 507; AIR 1922 All. 84; 
20A LJ165;2 UPLR (A) 12. 

(7) 70 Ind. Oas. 820; A I R 1923 All. 18. 

*Page of 38 A.—| Ed.] 

{Page of 44 A. —[Ed.] 
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ent view from other rulings and held that 
where a male tenant died under Act X of 
1859 and his widow died under Act II of 
1901 

“Succession would open out on her death to the 
heirs of the last male holder and would go to 
the persons entitled under s, 22, Agra Tenancy 
Act II of 1901, and then in existence provided 
that if those persons are the daughter's sons or 


collateral male relatives in the male line of 
descent, they must be co-sharers in the cultiva- 
tion of the holding at the time when the last 


occupant died.” 

By last occupant the Court meant the 
widow. We consider that the weight of 
judicial decision is in favour of the view 
which we have taken, that where an 
occupancy tenant dies under Act II of 1881 
and is succeeded by his widow who dies 
under Act II of 1901, the succession is not 
governed by s. 22 of Act IT of 1901, but by 
the personal law of the deceased male 
occupancy tenant. The plaintiff, Musammat 
Rajna as a daughter of the male occupancy 
tenant is entitled to hold on the death of the 
last surviving widow. The learned Single 
Judge has decided in her favour. We 
dismiss this Letters Patent Appeal with 
costs. 

Sulaiman, GC. J.—Without committing 
myself to the view that a widow who 
succeeded to her husband after 1901, ig 
not an occupancy tenant within the mean- 
ing of the Tenancy Act II of 1901, I agree 
that the preponderance of authority is in 
favour of the view that the succession 
after her death occurring before 1926, is 
not governed by s.22 of Act ILof 1401 
but by the personal law of her deceased 
husband. The least objectionable inter- 
pretation of s. 22 is that it did not apply to 
such widows at all. I, therefore, concur in 
the order proposed. 

De Appeal dismissed, 


IEEE ani 
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Limitation Act (IX of 1908), Sch. I, Art. 182 (5)— 
Application by Pleader without vakalat, whether one in 
accordance with _law—Judgment-debtor not raising 
objection but application withdrawn—Judgment-debtor 
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whether precluded from raising objection in subsequent 
proceedings — Res judicata in execution proceed- 
vngs— Execution, 

An application for execution filed by a Pleader 
in whose favour a vakalatnama has not been exe- 
cuted is not an application in accordance with law 
within Art. 182 (5), Limitation Act. Such an applica- 
tion cannot be treated asvalid by any rule of equity 
to be derived from cases of formally defective 
vakalat. 

A distinction must be drawn between mnon-com- 
pliance with provisions of law which are fundamental 
and those which are concerned with mere defects in 
the drawing of an application, 

Where an application was made by a Pleader 
without a vakalat but it was withdrawn without 
any consideration of the plea of limitation raised by 
the judgment-debtor : 

Held, that the judgment-debtor was not prevented 
in a subsequent application from raising the objection 
by the res judicata. ` Chhaya Mannersa Bibi v. 
Baskar Rahman (1), Mohafoosul Huq v.Mazhrul 
Haq (2), Mahomed Jafar v. Sheikh Ahmed (3) Chhita 
v. Jaffo (4), Sheikh Palat v. Sarwan Sahu (5) and 
Kallu v. Muhammad Abdul (6), referred to. 

“A. against the orders of the District 
Court of Ganjam in Appeal Suits Nos. 16], 
163 and 162 of 1927, preferred respectively 
against the orders of the Court of the 
District Munsif of Aska, dated November 
11, 1926, in O. E. P. Nos. 1272, 1274 and 
1273 of 1925 in Original Suits Nos. 174, 
172 and 173 of 1916, on the file of the Court 
of the District Munsif, Berhampore. 

Mr. B. V. Ramanarasu, for the Appellant. 

Mr. B. Jagannadha Das, for the Respon- 
dents. 

Judgment.—These are appeals which 
arise from proceedings in execution of three 
connected appellate decrees passed in 1917 
and are concerned with the fifth attempt 
at execution. The decrees were obtained 
by the propietor of Chinna Kimedi Estate 
against one Sri Kundana Devi Patto Maha- 
devi. The following isa brief history of 
the execution proceedings. 

(1) The first applications were made ‘in 
April 1919. While they were pending the 
judgment-debtor died. The present appel- 
lant, claiming to be the executor under her 
will applied to be brought on record as 
her legal representative. The decree- 
holder who had already impleaded the judg- 
ment-debtor’s daughter as her legal repre- 
sentative opposed this application and it 
was dismissed in September 1919. The 
properties attached were brought to sale, 
but there were no bidders and the execu- 
tion applications were dismissed. 

(II) and (III) The more abortive appli- 
cations were filed in 1920 against the 
daughter as legal representative. 

(IV) The next applications were in 
November 1923, By that time the decree- 
holder’s interests were represented by a 


MODONO MAHONO DEO V. KUNJA BEHARI ANANGA BHIMA DEO (MADR.) 


1581 0 


Receiver appointed to be in charge of the 
Chinna Kimedi Estate, and as the appel- 
lant’s rights as Executor had been recognis- 
ed in 1921, both the daughter and the 
appellant were impleaded. The appellant ' 
raised the plea of limitation but no other. 
plea. There was no adjudication on the 
question of limitation and the applications 
were withdrawn. 

(V) The final applications were made in 
October 1925. Appellant raised two con- 
tentions regarding the application of 1923. 

(i) that they were barred by limitation 
as the decree-holder had in bad 
faith omitted to implead him in the 
applications of 1920, and 

(ii) that they were not in acvordance 
with law as they were filed by a 
Vakil who had no vakalat. 

He, therefore, argued that on both these 
grounds the applications of 1925 were 
barred by limitation. It was contended 
against him that the second ground could 
not be raised by virtue of the doctrine of — 
res judicata. The District Munsif held that 
res judicata did not apply, but that the 
appellant had failed to establish either of 
his objections. The District Judge held 
that the second objection might in itself be 
a good one, but was barred by the doctrine 
of res judicata. He agreed with the District 
Munsif in his view of the first objection 
and dismissed the appeals. Appellant has 
accordingly filed these second .appeals, It 
is obvious that appellant’s first objection is 
a frivolous one, and it was only faintly 
argued before me. In view of the decision 
of the Executing Court itself in 1919 and the 
fact that appellant’s position as legal re- 
presentative was not judicially recognised 
until 1921, it is impossible to impute bad 
faith to the decree-holder in failing to 
implead him in 1920. 

The second objection, however, is more 
serious and I must first consider whether 
the appellant was debarred from raising 
it. Itis argued that it was an objection 
which he ought to have raised in the earlier 
proceedings themselves, and that as he 
did not do so, it must be held to have been 
decided against him according to the 4th 
explanation to s. 11, Oivil Procedure Code. 
Now this argument would be a_ good one 
if it could be shown that the Court had 
passed any order in the 1923 proceedings 
adverse to the appellant. This has not 
been shown and on the face of it, seems to 
be impossible for the applications were with- 
drawn without any consideration of the 
plea which the appellant did raise, viz., the 
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Plea of limitation. > I hold, therefore, that 
the appellant.was not barred from raising 
this objection, ` 

The last and most important question is 
whether this second objection is valid. 
There can be no doubt that the applications 
of 1923 were not made in accordance with 
law in the strict sense, for O. III rt. 4, 
requires that a Vakil must be appointed 
to act for a party by a document in writing 
and must file that document in Court. In 
the present case admittedly no such 
vakalat was filed at any time during the 
pendency of the 1923 priceedings. Whe- 
ther any such vakalat was in existence or 
not during that pendency is nowhere ex- 
pressly found, but it may he safely held 
from a consideration of the probabilities 
and from the manner in which both the 
Courts below have dealt with this point (see 
particularly the beginning of the learned 
District Judge's judgment, third paragraph) 
that the Receiver had not given the Vakil 
any vakalat. 

It is, however, contended for the respon- 
dent that the Vakil was in fact engaged by 
the Receiver and that his non-possession of 
a vakalat was a mere irregularity which 
might have been cured had the appli- 
cations been further prosecuted. The 
applications were not, therefore, inherently 
null and void but were like those appli- 
cations which are returned every day by 
the Courts for the remedying of this or that 
defect in detail. This argument stated in 
so broad a form seems to me unacceptable. 
No doubt an application which is defective 
in any particular is, in one sense, not in 
accordance with law, but one must in 
practice draw a distinction between those 
provisions of law which are fundamental in 
which I would include the provisions of 
an order like O. III and those which are 
: concerned with mere defects in the drafting 
of an application (O. XXI, r. 11). 

There is, of course, no initial need for 
appellant to produce any direct authority in 
favour of his contention that an appli- 
cation filed by a Pleader without a vakalat 
is not in accordance with law, and it only 
remains to consider whether the principle 
of certain rulings which have been cited for 
the respondent can be extended far enough 
to overrule appellant’s objection. In all 
the cases which he has cited, Chhaya 
Mannersa Bibi v. Baskar Rahman (1), 
Mohafoosul Huq v. Mazhrul Huq, 41 Ind. 
Cas. 685 (2) and Mahomed Jafar v. 


(1) 37 O 399; 5 Ind. Cas. 532; 11 OL J 285, 
(2) 41 Ind. Oas. 685; AIR 1918 Cal. 482. 
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Sheikh Ahmad (3), the document empower- 
ing the agent or the Vakil was in existe 9e 
but was defective in some formal resp ct 
in Chhayya Mannersa Bibi v. Baskar 
Rahman (1), an agent presented a power of 
attorney with his name inadvertently 
omitted from it. It was held that when a 
correct power of attorney was subsequently 
filed the action of the Court in accepting 
if should be treated as an amendment of 
the original application and should date 
back to the day on which the defective 
power of attorney was filed. Mohafoozul 
Huq v. Mazhrul Huq, 41 Ind. Cas. 085 (2), 
which is also from Calcutta is a very similar 
case. There a Pleader filed an execution 
application with a vakalat in which his 
name did not appear. It was held that in 
the absence of any evidence that the Pleader 
was not infact engaged by the party the 
error was a mere Clerical one which could 
be ractified by an amendment which would 
have the effect of making the application 
valid on the day on which it was first pre- 
sented. In Mahomed Jafar v. Sheikh 
Ahmed (3), the question at issue was the 
presentation of an appeal without vakil- 
patra (which I presume is identical with a 
vakalatnama). It was held that the non- 
filing of the vakilpatra which had already 
been signed would not present the appeal 
from being an appeal properly preferred; 
and further that in sucha case it was the 
duty of the appellant’s Vakil to file his 
vakilpatra in due course with an appli- 
cation to excuse the delay, which would, as 
a matter of course and without notice to the 
other side, be allowed. 

Now if the authorities on this question 
were all one way and stood by themselves 
I might be tempted to extend their prin- 
ciples to cases In which there was no 
vakalat in existence but there had in fact 
been an oral appointment of the Pleader. 
But there is in the first place no such 
unanimity for Chhita v. Jaffo (4), is direct- 
ly opposed to Mohafoosul Huq v. Mazhrul 
Hug, 41 Ind. Cas. t85 (2), on the same facts 
of the presentation of a vakalat with the 
Vakil’s name inadvertently omitted. And 
in the second place there is one direct 
authority to the contrary where no vakalat 
at all existed. That is a decision of the 
Patna High Court reported in Sheikh Palat 
v. Sarwan Sahu, 55 Ind. Oas. 271 (5), 
In that case an appeal was presented 


(3) A I R 1926 Bom 336; 95 Ind. Cas, 266; 28 Bom. 
L R 538 
(4) A 1 R 1931 All. 767; 132 Ind, Cas. 566; (1931) A L 


J 983; Ind. Rul. (1931) All 534. 
(5) 55 Ind. Oas. 271; 44 B 175; 22 Bom. L R 49, 
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without a vakalat, and an application was 
later made under s. 5 of the Limita- 
tion Act to excuse delay supported by a 
vakalat which was signed on a date after the 
period of limitation had already expired. It 
was held that delay could not be excused, as 
no appeal can be validly presented unless a 
signed vakalat is in existence at the time of 
its presentation. There is finally one other 
authority which deals withfacts very closely 
allied to those here. In that case, Kalluv. 
Muhammad Abdul (6), an execution peti- 
tion was fled by Vakil who had a vakalat 
from the decree-holder two days after the 
decree-holder died. It was held that the 
vakalat ceased to have any validity after 
the decree-holder’s death, and that the 
application was not one made in accord- 
ance with law. Here what has evidently 
happened is that the Vakil must have had 
a vakalat from the zemindar, the original 
plaintiff, and had not got one from the 
Receiver who in 1925 was the plaintiff's 
legal representative. The facts are, there- 
fore, very similar, except that there was no 
occasion in Kallu v. Muhammad Abdul (6), 
to discuss whether the legal representatives 
of the deceased decree-holder had given the 
Vakil any kind of authority to file the 
application. It may no doubt be argued 
for the respondent that if the Receiver had 
“in fact engaged the Vakil who presented 
the application in Kallu v. Muhammad 
Abdul (6), would not apply, but in the 
absence of any direct authority in respon- 
dent’s favour, aid in view of the stress 
laid in Sheikh Palat v. Sarwan Sahu, 39 
"Ind. Oas. 271 (5), upon the existence of a 
vakalat, [ am unable to agree with respon- 
dent’s contention that an execution appli- 
' gation which was obviously presented in 
contravention of the provisions of O. III, 
‘can yet by some rule of equity to be derived 
from cases of formally defective vakalats, be 
held to be in accordance with law. 

These appeals accordingly must be allow- 
ed and respondent's execution applications 
be dismissed. Respondent must pay appel- 
lant’s costs of the appeals. 


å. Appeal allowed. 
(6) 7 A 564; A W N 1885, 131. 
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LAHORE HIGH COURT =. 
Miscellaneous Petition No. 1650 of 1933 
June 12, 1934 
Agua HAIDAR, J. ` 
BASHESHAR NATH Kuanns AND SONS 
— DEFENDaNTs—P8TITIONERS ~ 
versus 
Messgs. GRINDLAY AND Co., Lrp., 
LAHORE AND OTHERS—PLAINTIFFS AND 
DEFENDANTS-— RESPONDENTS h 
Mortgage—Preliminary decree—Appeal filed— Pro- 
ceedings leading up to final decree if tobe stayed— 
Civil Procedure Code (Act V of 1908), 0. XLI, 


T. ð. 

The mere fact that an appeal has been filed 
against a preliminary decree is uo justification what- 
soever for staying the hand of the Court below and 
ordering it not to goon in the ordinary course with 
the proceedings leading upto the final decree, The 
final decree would not do any harm to any party and 
if the defendants’ appeal is unsuccessful, the execution 
of the decree, whatever it may be, would be expedited, 
Sat Prakash v. Bahal Rat (1) and Banwari Lal v. 
Nanak Chand (2), followed. 


Mise. P. from an order of the Sub-Judge 
First Class, Lahore, dated July 31, 1933. 

Mr. Durga Das, for the Petitioners. 

Mr. Anant Ram Khosla for Mr. Norman 
Edmunds, for the Respondents. 

Order.—A_ preliminary decree based 
on an equitable mortgage has already 
been passed. The judgment-debtor pre- 
ferred an appeal to this Court, which 
was admitted. He further put in an ap- 
plication asking this Court to make an 
order that the final decree should not be 
passed in the Court below during the pen- 
dency of the appeal in this Court, 

There cannot be any doubt that the trial 
Court has jurisdiction in the circumstances 
similar to those of the present case to 
prepare and pass a final decree not- 
withstanding the pendency of the appeal. 
The question is whether there are any 
circumstances which would justify this 
Oourt in issuing an order to the Oourt 
below to stay its hands and not to exercise 
its jurisdiction. In my judgment the mere 
fact that an appeal has been filed against 
a preliminary decree is no justification 
whatsoever for staying the hand of the 
Court below and ordering it not to goon 
in the ordinary course with the proceedings 
leading up to the final decree. The 
final decree would not do any harm to any 
party and if the defendants appeal is 
unsuccessful, the execution of the decree, 
whatever it may be, would be expedited: 
vide Sat Prakash v. Bahal Haz (l) and 


(1) 135 Ind, Cas. 550; A I R 1931 All, 388; 53 A 283; 
(1931) A L J 508; Ind. Rul. (1932; All. 86 (F B), 
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Banwari Lal v. Nanak Chand (2). [know 
there aresome earlier decisions of this 
Court. which seem to lay down that when 
an appeal from a preliminary decree in 
a: mortgage suit is the subject-matter of an 
appeal to this Court the trial Court should 
be ordered not to proceed to pass the 
final decree. I would, however, prefer to 
follow the recent decisions already quoted 
and dismiss with costs the prayer for stay 
of further proceedings. 


D. Petition dismissed. 
ve 150 Ind. Oas. 248; AI R 1933 Lah. 724;6 RL 


MADRAS HIGH COURT 
Full Bench 
Original Petition No. 27 of 1939 
, April 24, 1935 
BEASLEY, O. J., CORNISH AND PaNDRANG 
Row, Jd. 

Tae COMMISSIONER or INCOME- 
TAX, MADRAS— PETITIONER 
VETSUS 
B. J. FLETOHER By PoweEg-oF- 

ATTORNEY, AGENT. N. RHODES 
— RESPONDENT 

Income Tax Act (XI of 1922), ss. 7 (D), 4(3) (v) 
and (vii)—‘Salaries'— Officers’ Retiring fund—Bonuses 
credited towards fund half-yearly and accumulated 
—Accumulated sum distributed on retirement, whe- 
ther assessable. : 

A limited company created a fund called the 
Officers’ retiring fund, and its constitution and 
management were regulated by certain rules which 
the directors had full discretion to alter. Every 
half year a certain sum called ‘bonus’ by the com- 
pany was allotted bythe company to the credit of 
this fund and this sum was invested and accumu- 
lated at the discretion of the directors of the com- 
pany. This half-yearly allotment was divided 
amongst the several officers of the company eligible 
to the benefit of the fund in proportion to their 
salaries and credited half-yearly to the accounts main- 
tained in the names of the several officers. Each 
officer was given a pass book in which were entered 
the amounts so credited to his account. ‘The pro- 
portionate interest realised onthe investments was 
also credited to this account. No officer had any 
claim on the company in respect of the amount 
standing to his credit until he had served for a 
prescribed period and the amount was not payable 
until the officer left the service of the company. An 
officer of the company had to his credit on this 
account a sum of Rs. 36,794-3-2 on his retirement 
and the company paid him the amount. The 
oe being whether this sum was liable to be 
taxed : 

Held, per Cornish and Pandrang Row, JJ., (Beas- 
ley, C. J., dissenting, that the contributions made 
by the company tothe credit of its officers in the 
fund was not part of the officers’ salaries, nor 
gratuity or profit received in lieu of or in addition 
to salary. The sum in question was in substance a 
lump sum paid in lieu or pension that is, in con- 
sideration of past services. It was not ‘income’ at 
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all as it was not ofthe nature of a periodical return 
but a unique receipt and was not taxable. 

Held, further per Pandrang Row, J.—That under 
the rules there was a trust in favour of the em- 
ployees admitted by the company to the benefit of 
the fund and the payment made by the company was 
not made as an employer but as trustee. 

Per Beasley, C. J., contra—The amounts contributed 
by the company half-yearly must be regarded as sums 
set apart periodically in respect of present services 
rendered by the officers in addition to salary within 
s. 7 (1) of the Income Tax Act, and allowed to ac- 
cumulate and paid in a lump on retirement. It was 
on accumulation of bonuses and not a sum paid in 
commutation of pension. 

Per Beasley, U. J., Cornish and Pandrang Row, 
JJ.—S. 25 (3) of the Income Tax Act is intended to 
apply only to cases in which there had beena 
double assessment to tax in the year 1922-23 as a 
result of the change in the law brought about by 
the Actof 1922; further it applies only to profits 
from professional earnings and has no application 
to salaries. Commissioner of Income-tax, Bengal v. 
Shaw Wallace & Company (1), Rutherford v., Com- 
missioner of Income-tax, Bihar and Orissa (2), A.C. 
T. Nachiappa Chettiar v. Commissioner of Income- 
tax, Madras (3), Commissioner of Income-tax, Burma 
v. Rangoon Electric Tramway and Supply Co., Ltd. 
(4), Municipal Council, Salem v. Guru Raja Rao 
(5) and Seymour v. Reed (6), cases referred to, 


Mr. T. M. Krishnasawmy Ayyar for 
Messrs. Short, Bewes & Company, for the 
Assessee, Respondents. 

Mr. Patanjali Sastri, for the Income- 
Tax Commissioner, for the Petitioner. 


Beasley, C. J.—Two questions are referr- 
ed to us by the Income-tax Commissioner, 
viz. 

“Whether the sum of Rs. 36,794 paid to Mr 
Fletcher in 1932-33 was income liable to tax or was 
a capital exempted under cl. (v) of sub-s. (3) 
ors. 4 or otherwise, and (2) “whether Mr, R.d. 
Fletcher is entitled to relief under s. 25 (3) of the 
Act on the ground alleged by him, viz, that he 
discontinued his profession in the year of account”. 


The sum set out in the first question was 
received by the assessee in the year of 
account a8 an employee of the Buckingham 
and Oarnatic Company, Limited, Madras, 
over and above his monthly pay. ‘This 
sum he received out of the Officers’ 
Retiring Fund ofthe company. It isa 
fund created by the company and its 
constitution and management are governed 
by certain rules framed by the company 
and the directors of the company for the 
time being have full discretion to alter, - 
interpret or add to those rules which are 
before us. The company allots every half 
year a certain sum to the credit of this 
Fund and this sum is invested and 
accumulated at the discretion of the 
directors of the company. The half-yearly 
allotment is divided amongst the several 
officers of the company eligible to the 
benefits of the Fund in proportion to their 
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salaries and credited half-yearly to accounts 
maintained.. in the name of the several 
officers. Each officer is given à pass book 
in which are. entered the amounts so 
credited to his account with the Fund. 
The proportionate interest realised on the 
investments is also credited to this account. 
No officer admitted tothe benefits of the 
Fund has any claim on the company in 
respect of the amount shown at the credit 
or his account until he shall have previously 
Served the company continuously and 
satisfactorily’ for a prescribed period (six 
years inthe case of the petitioner) and in 
no case can the amount to the credit of an 
officer become payable to him until he 
leaves the service ofthe company. The 
directors of the comany have full discre- 
_ tion to decide which of the Officers of the 
Company shall from time to time be 
eligible to the benefits of the Fund. They 
have full power to dispense with the 
services of or dismiss any such officer and 
such persons have no claim ‘against the 
Fund if they have not served for the pres- 
cribed period. The amount allotted each half 
year to the credit of the Fund is not treated 
as expenditure incurred hy the Company 
for the purposes of its asséssment; but any 
amount paid out of the Fund to an employee 
in account with the Fund at the time of 
his retirement is treated as expenditure 
incurred - by the company in the year of 
payment for the purposes- of its assessment. 
The amount credited each half yearto the 
account of the assessee was not treated hy 
him as his income of that year in any of the 
returns filed by him nor was it ever 
assessed to tax as income of any year prior 
to 1932-33. As before mentioned the total 
amount to the credit of the. assessee’s 
account with the Fund on the date of his 
retirement was Rs. 36,794-3-2. This 
amount was paid to him by the company 
on March 29, 1933, after deducting 
Rs. 6,496-7-0 on account of income-tax under 
s. 18 (2) of the Act. 

It was contended on behalf of the assesses 
that this was not a payment of gratuity 
coming under the head of ‘Salaries’ in 
3.7 (1) of the Income.Tax Act. This pay- 
ment was variously described by learned 
Counsel for the Assessee as a gift, as 
being akin to commuted pension or a 
windfall. In my opinion, this is in no 
sense a gift because provided that the 
officer has fulfilled the conditions laid down 
in the rules, on his retirement he has a legal 
claim to the amount standing to his credit; 
nor, in my opinion, can it be described as 
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being in the. nature ofa windfall such as 
the payment was held to be in Commissioner 
of Income-tax, Bengal v. Shaw Wallace’ 
d Co, (1) where the company on the 
termination of an agency received asum 
of money to compensate them for its cessa- 
tion and that sum was held not to be 
taxable income under s. 6 (iv) (business) 
nor under s. 6 (vi) fother sources). The. 
case most favourable to the assessee is 
Rutherford v. Commissioner of Income-tax; 
Bihar & Orissa (2). The facts in that 
case were that it had -been the custom of 
the Bettiah Raj under the management of ' 
the Court of Wards to grant a lump sum to 
its managers when they laid down the- 
office. This practice had been sanctioned 
by the Government on the cases of. 
successive Managers and it was one of the 
inducements offered to candidates for the 
office. It was recognised that there was 
no legal obligation upon the Rajor the- 
Government to make the payment but 
having regard tothe established practice 
it was nevertheless a matter of reasonable 
expectation and incentive to accept an 
onerous office at a comparatively small 
salary and to perform the duties in an 
efficient manner. In pursuance of this 
practice, Mr. Rutherford received a sum of 
Rs. 75,975 which the Income-tax authorities | 
sought to assess but it was held that the 
sum was in the nature of commuted 
pension falling within s.4 (3) (v) of the 
Act and was exempt from taxation, the 
contention for the Crown having been that 
the sum paid wasa gratuity and not a 
pension. The learned Chief Justice says at 

. 318: 
“The candidate, therefore, enters upon his office 
under the Court of Wards with a definite salary 
and the expectation that he will receive at the end 
of his service the equivalent of a pension but he 
knows that he will not after his retirement be given 
@ series of periodical payments but in lieu thereof 
he will get a lump sum, In other words he is to get 
a pension which will certainly be commuted”. ; 

It was found as a fact that, if it were not 
for the expectation of this gratuity, the 
Court of Wards would have to pay higher 
salaries tothe officers and further: 

“No doubt the Court of Wards do not pay pensions ` 
or guarantee gratuities but allowa gratuity in each 


case asan actofgrace. But itis none the lesstrue 
(1) 59 O 1343; 136 Ind. Oas. 742; AI R 1932 PO 


‘138; Ind. Rul. (1932) PG 156;9O W N 515;360 


W N.653; (1932) M WN 618; 55 O LJ 386; (1932) 
A L J588; 34 Bom. LR 1033; 36 L W 68;63M L 
J 124; 59 I A 206; (1932) Comp Cas, 276; 5ITO 
211 (PO). 
(2) 10 Pat. 315; 133 Ind. Cas. 360; 12P LT 3x4. 
ane Rul. (1931) Pat. 360; AI R 1931 Pat, 451; 31 T 
214, 


*Page of 10 Pat.—[Kd.| 
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that the Court of Wards do invariably pay gratuities 
to their deserving servants on retirement"  ' 

_ Itis pointed: out in the judgment that 
it was not possible for the Court of Wards 
or the Government to offer the candidate 
a pension consisting of periodical payments 
because the payment might be repudiated 
by the owners after the estate was released 
from the management of the Court and that 
therefore, the practice had been established 
of treating officers of the Court, if the 
finances of the State permilted, in the same 
manner as Government servants and of 
paying to them a sum equal to that payable 
as commutation of pension on the scale set 
forth for such commutation appended to 
the Civil Service Regulations plus in 
_ ‘very meritorious cases ‘one-fourth of such 
amount. The facts are different here. 
‘But it remains to be seen whether the 
dissimilarity really makes any difference. 
In that case, the payment was allowed 
asan actof grace. In the present case, 
itis not an act of grace at all but the 
company by its:ules binds itself subject to 
conditions, to pay an amount, although not 
specified, to its cfficers who come under 
the rules provided that they fulfil tke condi- 
tions, on retirement. Moreover, here is 10 
indication here, as far as I am able to see, 
that the sum payable is based on any 
scale for the commutation of pensicns 
such as there was in Rutherford V. 
Commissioner of Income-tax, Bihar & 
Orissa (2) and there is this fact also that 
in the rules the sums allotted half-yearly 
by the Company to the credit of the Fund 
are described as bcnuses and they are 
apportioned as between the officers of the 
company. Throughout the rules the sums 
are described as bonuses and ultimately 
the company, isto pay to the Officer ‘the 
aggregate amount of his share in the 
various bonuses that may have been 
credited to the Fund by the company 
during the period of his service with the 
company; whereas there was no such 
periodical allotment of sums to the 
managers in the Rutherford v. Commissioner 
of Income-tax, Bihar & Orissa (2) and it 
is of course quite clear that the allot- 
ment of a bonus is dependent upon the 
earning of profits by the company and 
bonuses may be increased or reduced or 
may not be allotted at all. There is no 
evidence that the officer receives a smaller 
salary by reason of the fact that there 


(3) 6 IT 0 369 atp, 373; 145 Ind, Cas. 969; 56 B 
M 679:6 R M 185: AI R193 Die. JJ ML 
827; 38 L W 474; (1933) IT R 241, 
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is this payment coming to him on his 
retirement nor under the circumstances of 
the crediting each half year of the bonuses 
can a lump sum payment of the Fund þe 
considered as a payment for past services. 
It is impossible to avoid the conclusion 
that the allotment is being made for 
present services and Mr. Patanjali Sastri 
contends that this sum is, as it is described 
in the rules, an accumulation of bonuses. 
It is conceded that in respect of cash 
bonuses paid to an offcer in addition to 
salary they are assessable to income-tax 
unders. 7 as profits received by the officer 
in addition to his salary. Hence Mr. 
Patanjali Sastri argues that this is a 
receipt of accumulated bonuses by the 
assessee in addition to his salary. It 
seems to me that there is much forcein 
this argument. It is difficult to see how 
this sum canbe held tobe a sum paid in 
commutation of a pension. You have, 
first of all, got tohave a scheme of pension 
inorder that a pension can be commuted 
and it is only if this was a commuted 
pension that s. 4 (v) can apply. The words 
of the section «re not a sum received ‘in 
lieu’ of a pension but in commutation’ of 
it and I cannct see that the sum canbe 
described as equivalent of a pension as in 
ihe Patna case. Nor can I agree with 
Mr, T. M. Krishnasawmy Ayyar's argu- 
ment that it ig akin to commutation of 
pension because he concedes that there 
must first ofall here be something that is 
akin toa pension and then the payment 
must be akin to commutation of such a 
pension. It is true that the Company pays 
its officers no pension on retirement and 
that this is a lump sum payment on retire- 
ment but I regret that I am unable to 
hold that that in itself is sufficient to exempt 
the money from assessability to income- 
tax. In my opinion the contention put 
forward by Mr. Patanjali Sastri for the 
Income-tax Commissioner is correct and 
this amount must be regarded as sums 
set apart periodically, that is to say, half- 
yearly, by the company in respect of present 
services rendered by the assessee as an 
addition to salary under s.7 (1) of the Act. 
Instead of being actually paid then, they 
are allowed to accumulate and are paid to 
him inlumpsum on his retirement and, 
being accumulations of sums credited to 
him for present services, I feel that the 
fact that they are paid to him atthe end 
of his service ina lump sum does not make 
any difference; and I regret, therefore, that 
Iam unable to agree withthe answers of 
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my learned brothers Cornish and Pandrang 
Row, JJ. which are about to be given upon 
this point.. ; 

There remains the other question raised, 
namely question No. 2. Iam clearly ofthe 
view that this question must be answered 
in the negative. The assessee’s contention 
is that he has received this amount by 
reason of the vocation carried on by him. 
The answer to this contention is that he has 
been assessed under the head of ‘salary’ 
under s. 7 (1) of the Act. Section 6 
provides that the ‘the following heads of 
‘Income, profits and gains, shall be charge- 
able to Income-tax in the manner herein- 
after appearing, namely :— | 

“(Salaries (ii) Interest on securities (144) Property 


(tv) Business (v) Professional earnings (vi) other 
sources ". 


Each of these is dealt within separate 
sections of the Act. The assessee has 
always been assessed under s. 7 (1). This 
income clearly does not fall under any of 
the cls, (ii), (172), (tv), (v) and (vi). Section 25 
(3) was intended to prevent a double assess- 
ment. Ib cannot be intended to apply to 
a case where income-tax is assessed on 
salaries in the yéar in which they are 
earned. Ifthe section were to apply, it 
would lead to this very strange and un- 
reasonable result that an assessee who 
chooses to relinquish his appointment in the 
eleventh month of the year would escape pay- 
ment of income-tax on the salary earned by 
him in these eleven months whereas, if he 
continued for one month longer, admittedly 
he would be assessable on his salary in the 
whole of the twelve months. Mr. T.M. 
Krishnasawmy Ayyar was quite unable to 
give any reason why such should be the 
result. In my view, therefore, as this sum 
falls to be assessed under s. 7 (1) of the Act, 
s. 20 (3) cannot be applied to it. I would; 
therefore, anewer both questions according- 
ly. In view, however, of the answers of my 
learned brothers question No.1, must be 
answered in favour of the assessee. Ques- 
tion No,2 is answered in the negative. 
Cost Rs. 250 to the assessee. 

Cornish, J.—Upon the first question 
referred, my opinion is that the sum of 
Rs. 36,794 received by Mr. Fletcher from 
the company on his retirement was not 
income. Inccme, as their Lordships of the 
Judicial Committee have explained in 
Commissioner of Income-tax, Bengal v. 
Shaw Wallace & Company (1), connotes a 
periodical monetary return ‘coming in’ 
with some sort of regularity, or expected 


regularity from definite sources. If the’ 
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payment made to Mr. Fletcher can be 
regarded, as contended on.-behalf of the 
Commissioner, as a payment of deferred 
salary or of an accumulation of salary,, 
which had been’ credited to him, but not. 
actually received by him while he was 
in the service of the Company, it would, 
I think, be income when he did receive. 
it. It would be salary or agratuity as profit 
received by him in addition to his usual. 
salary as much as the cash bonuses paid 
to him from time to time by the company 
were salary. But in my opinion the con- 
tributions made by the company to the 
credit of its officers in the Officers’ Retiring. 
Fund are not part of the Officers’ salaries, 
nor are they a gratuity or profit received 
by the officers in lieu of or- in addition 
to salary. This contribution is called a 
bonus in the rules of the Fund. But- 
the name is uot of much signidcance. It. 
is in fact a voluntary contribution made 
by the Company to the Fund under the 
conditions framed by the Fund Rules, and 
the true character of the contribution must 
be gathered therefrom, An officer who 
has served the Company for the requisite 
period becomes qualified to membership of 
this Fund. He will be credited with his 
appropriate share in the contributions made 
by the Company to the Fund; and it 
appears that a pass book is issued to. 
officers showing how their credit stands 
in the Fund. Rule 2 provides that every 
bonus shall, in the first instance, be ap- 
portioned as between the officers of the 
Company in proportion to the salaries, 
drawn by them respectively at the date. 
of the allotment of such bonus by, the 
Company and shall to credited in such, 
proportions to such officers in account with 
the Fund. But the rules do not require 
that the company shall make any contribu-. 
tion to the Fund at any particular period., 
It is a matter which is left entirely to the, 
pleasure of the Company. And the, 
directors of the company have sole control. 
over the investment of the money in the. 
Fund. 

The rules provide that no officer shall 
have any claim against the company in. 
respect of bonus or otherwise as regard- 
ing the Fund until he leaves the service 
of the company and shall have previously. 
served the company continuously and 
satisfactorily for the period required of, 
him by the rules. In the event of his 
death during his term of service it is 
provided that the amount then standing 
to his credit inthe Fund shall be paid to: 
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his legal representative; but the rules 
give him no ‘power of nomination over 
the amount to hig credit in the Fund. 
Then r.6 says that in the event of an 
officer leaving the service of the company 
or being dismissed before having completed 
the term of service required of him, the 
amount standing to his credit shal! be 
apportioned to the credit of the other 
officers then in the employ of the company. 
Andr. 7 provides that nothing contained 
in the. rules shall in any way be taken 
to restrict the powers of the company from 
at any time dispensing with the service 


of, or dismissing any officer. This rule 
further provides that an officer whose 
service shall be dispensed with or who 


shall. be dismissed before completing his 
full period of service, shall have no claim 
whatever against the Fund. 

These conditions imposed upon an officer's 
right to recetve payment from the Fund 
entirely negative, in my judgment, the 
notion that the amount credited to him 
in the Fund is credited to him by way 
of salary or as a gratuity in lieu of or 
in addition to salary. If these credits 
were intended to be an additional remunara- 
tion, I cannot imagine why, in the event 
of an officer’s service being dispensed with, 
for no fault of his own, he should be 
disqualified by r.7 from at least receiving 
so much as he bad earned to his credit 
up to that date. I think the only feasible 
explanation is that the bonuses credited 
‘to an officer in the Fund are not intended 
to be salary or gratuity. If the amount 
recelved from the Fund by an Officer on 
his retirement is not given to him as 
salary, it is not income liable to tax under 
s.7 (1). It is not suggested on behalf 
of the Commissioner that the sum is 
taxable under any other head of income. 

1 am unable to perceive any essential 
difference between the payment of a lump 
sum irom this Officers’ Retiring Fund to 
an officer on his retirement and the pay- 
ment of a lump sum from a Provident Fund 
to an employee on his retirement, or the 
payment of a sum with accrued bonuses, 
payable to the assured under a policy of 
insurance. The two last-mentioned sums 
acc specifically exempted from taxation 
by s. 4, sub-s. 8, el. 5 of the Act. But this 
exemption is not an arbitrary one. In 
| Commissioner of Income tax, Bengal v. 

Shaw Walle & Company (1). Supra 
their Lordships have pointed .out that 
non? o the sums specified in cl. 5, apart 
from theirexemption by the Act, could 


COMMR, OF INTAY, MADRAS V. B.J. FLETOHER (MADR:) 


&99 

be regarded in any scheme of taxation 
as Income. The reason is that payments 
such as those mentioned in cl. 5 do not 
come within the meaning of the word 
‘income’ as defined by their Lordships. - 
For these reasons my answer to the first 
of the questions referred is in favour of the 
aSSessee. 

With regard to the second question I 
think that a comparison of s. 25 (3) with 
8. ll of the Act makes it clear that the 
profits from a profession or vocation 
mentioned in the first named section mean 
the professional earings which are taxable 
under s. 11 (w). An assesses can only 
have the benefit of s. 25 (3) if he has 
been assessed for tax on professional 
earnings. I would, therefore, answer 
the second question against the assesses. 

Pandrang Row, J.—This is a reference 
made by the Commissioner of Income- 
tax, Madras, under s.66 (2) of the Indian 
Income Tax Act (XI of 1922) at the instance 
of Mr. J. B. Fletcher, who was an employee 
in the service of the Buckingham and 
Carnatic Mills Co., Ltd., for about 24 years 
till February 28, 1933, when he retired 
from service, During the period of his 
employment the company was paying him. 
a monthly salary as well as a half-yearly 
cash bonus out of its profits, and income- 
tax was being collected on these amounts. 
The company had constituted an Officers’ 
Retiring Fund and made rules for its 
management. The company allotted every 
half year out of its profits a certain sum 
to the credit of this Fund and invested . 
the same; the amount together with the 
interest earned was apportioned between 
such of its officers as were admitted to 
the benefits of the Fund in proportion 
to their salaries and the amounts cro- 
dited to each officer were shown in a 
separate pass book given to him. The 
company utdertook to pay the amount 
lying to the credit of an officer to him 
on his leaving its service afler having 
previously served continuously and satisfac- 
torily fora certain period (six years in Mr. 
Fletcher's case) tothe Officer, and in the 
event of his death, whether during or 
after the said period of service, to his 
legal representatives. In the event of an 
officer leaving the company's service ur 
being dismissed before completing the 
said period of service, he is to have no 
claim whatever to the amount lying to his 
credit in the Fund, and the same is to. 
be apportioned to the credit of other 
officers thenin the employ of the company, 
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The last rule declares the right of the 
directors of the company to decide in their 
iscrelion which of the officers shall be 
eligible for the benefits of the Fund, and 
4.0 make any alteration or addition to the 
rales, and that the Directors’ decisions 
on these points and also as to the mean- 
ing of the rules and on all other matters 
connecied with the Fund or its ad- 
ministration shall be final and conclusive. 

When Mr. Fletcher retired from 
the company’s service on February 28, 
1933, the amount to his credit in the 
Retiring Fund was Rs, 36,794-3-2, and when 
paying this amount tohim the company 
deducted therefrom Rs. 6,496-7-0 as income- 
tax and remitted the amount of tax to 
the Government of India. Mr. Fletcher 
objected to this deducticn of income-tax 
on two grounds, viz., that the amount of 
Rs. 36,794-3-2 paid cut of the Retiring 
Fund was not his income and ihat he 
was not liable to any assessment to income- 
tax during the year 1933-34 under 
8.25 (3) of the Act as he had ceased to 
ke in the company’s employ, and thereby 
discontinued his vocation during that 
year. These objections were overruled 
by the Income-tax Officer, and also on his 
appeal by the Assistant Ccmmissioner of 
Income-taxy. The same cbjections are 
repeated in the questions raised in tke 
present reference, namely, 


“(1) whether the sum of Ra. 36,794 paid to Mr, 
Fletcher in 1932-33 was inccme liable to tax, or 


was a capital sum exempted under cl. (v) of sub-s. 3 
of s 4 or otherwise. 
Fletcher 


(2) Whether Mr. is entitled to. relief 
under s. 25 (3) of the Act on the ground alleged by 
him, viz., that he discontinued his profession in the 
year of account,” 

The second questicn does not involve 
any real diffculty. The words of the 
sub-section relied upon are themselves 
clear, and they show that it applies only 
where the business, profession, or vocation 
which is discontinued is one on which tax 
was at any time charger under the piovisions 
of the Income Tax Act, 1918. Even on the 
assumption that Mr. Fletcher’s employment 
as an officer of the company was a profession 
or vocation, it was never assessed to tax 
as such under the Act of 1918; the assegs- 
ment of his income from such employ- 
ment was under the head of ‘salaries’, and 
not under the head of profits from 
any profession or vccation followed by 
him. It is not contended that the employ- 
ment was a business as defined in the 
Act, It is, moreover, clear that the 
provisions of this sub-cection were meant 
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to apply only to cases in which there had. 
been a double assessment to tax in the 
year 1922-23 as a result of the change 
brought about by the Act of 1922—See 
A.C. T. Nachiappa Chettiar v. The Com- 
missioner or Income-tax, Madras (3). It 
is stated in the reference as a matter of 
fact, and this statement is not controvert- 
ed before us, that so far as salaries were 
concerned, there was no such double assess- 
ment in the year 1922-23, arid that 
Mr. Fletcher in particular was not assessed: 
to tax in the year 1922-23, in respect 
of his income in the previous year. Mr. 
Fletcher's claim to relief under s. 25 (8) of 
Act cannot, therefore, be sustained either on 
the words of that sub-section or cn any 
other ground. The second question must, 
therefore, be answered in the negative. 

The first question inthe reference calls 
for fuller consideration. It is obvious that 
ihe Officers’ Retiring Fund was constituted 
in order to make provision for the em- 
ployees at the time of their retirement and 
for their legal representatives in case of 
their death while in service. The company 
allotted certain amounts from its profits to 
this Fund erery half year and these 
amounts which were invested and the 
interest derived thereupon were apportioned 
among the employees and credited to their 
separate accounts, There is nothing inthe 
Rules of the Fund which contemplates 
that the company might at any time take 
back for its own use or for any other 
purpose the monies so credited to its em- 
ployees, even though the monies are actual- 
ly retained in its own hands. The reten- 
tion of the monies was only for the pur- 
pose of making payments out of the Fund 
to the employees under the Rules, and the 
company never had any beneficial interest 
in the monies credited to the employees. 
The company had no doubt full discretion 
in the matter of allotment, but once the 
allotment was made its rights were con- 
fined to mere administration of the Fund 
for the benefit of its employees. As monies 
were allotted every half year to the Fund 
from the company’s profits they were not 
treated as the company’s expenditure when 
assessing the company’s profits to tax; in 
other words, they were included in the 
profits and taxed as such, and they were 
shown in the company's half-yearly Balance 
Sheet under ‘Capital’. Considering all the 
circumstances it would appear that after 
the monies were allotted by the company 
to the Retiring Fund, the company invest- 
ed them and held the accumulations ag 
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trustee for its employees, and acted in the 
same capacity when making payments out 
of them under the Rules. If this conten- 
tion on behalf of Mr. Fletcher is correct, it 
follows that the payment made by the 
company to Mr. Fiecher-was not a payment 
made by the company as an employer hut 
a payment made by it as trustee, and 
cannot, therefore, be assessed to tax 
under the head of salaries. See 
Commissioner of Income tax, Burma 
v. kangoon Electric Tramway and 
Supply Co., Lid. (4), and the 2nd sub- 
paragraph of para. 25, Income ‘Tax 
Manual, p. 169 (5th Edition}. In the Ran- 
goon case there was no doubt an actual 
transfer of the shares which were purchased 
from the monies allotted as bonuses to the 
Managing Director of the Company and the 
employes. But actual transfer of owner- 
ship to the trustee is not always necessary 
to create a trust in relation to movable 
property; under 5.9 of the Indian Trusts 
Act (II of 1882), a declaration of trust is 
sufficient In such a case, and under s. 3 
of that Act an obligation annexed to the 
ownership of property arising out of con- 
fidence declared and accepted by the owzer 
for the benefit of another isa trust. The 
Rules of the Fund framed by the company 
are a sufficiently clear declaration of a 
trust in favour of the employees admitted 
by the company to the benefit of tha Fand. 


On behalf of the assesses Mr. T. M. 
Krishnasawmy Ayyar next contends that 
the payment in question is covered by 
either the 5th or the 7th clause of sub-s. 3 
of s.4 of the Income Tax Act. The bih 
clause is relied upon in support of the 
contention that the payment of Rs. 36,794 
to Mr. Fletcher is payment of a capital 
sum in commutation of pension Mr. Pat- 
anjali Sastri argues contra that commute. 
tion of a pension ordinarily implies a 
pension, there being no pension in the 
present case, and that while commutation 
of.a pension, morever, involves the con- 
sideration of factors such as the age and 
state of health of the pensioner, and the 
general rate of interest and the like, no 
such consideration was required in the 
present case. There canbe no doubt that 
a pension is a periodical allowance for past 
services, and that by commutation a lump 
sum is paid in lieu of the periodical pay- 
ments; Fea Municipal Council, Salem vV. 


(4) 11 R70; 142 Ind. Cas.239; A IR 1933 Rang. 


22; Ind, Rul. (1933) Rang. 38; 


(1933) I T R 313 
(FB) 
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Guru Raji Rao (5, Mr. T. M. Krishna- 
saąawmy Ayyar, howaver, relies strongly on 
Rutherford v. Commissioner of Income-taz, 
Bihar and Orissa (2) in which it was held 
that a lump sum paid nob as pension but 
expressly as gratuity by the Court of 
Wards as employer to an employee after 
tha latter’s retirement was a capital sum 
paid in commutation of penson, altbough 
no single payment of an instalment of 
pension was ever made to the employee. 
The argument that there must firat be 
pension and that the commutation must 
follow in point of time was characterised 
by Ooutney-Terrell, C. J., as being not well 
founded. The same argument put in 
slightly different language, viz, that no ` 
pension was admissible to the employee 
and that, therefore, there was nothing to 
commute was answered by Dhavle, J. as 
follows. ‘The answer to this contention is 
that the precise form used is of little 
moment in interpreting the Income Tax 
Act. What must be looked at is the real 
nature of the sum in question, and it is 
clear from the official correspondence that 
what was given to the assessee on his relire- 
ment from service was but the equivalent 
of a commuted pension 11 essence, in spite 
of the technical reason for which it was 
recommended and sanctioned under the 
denomination of gratuity’. Both the learned 
Judges agreed that what must be consider- 
ed ig the real nature of the transaction. 
Counsel on both sides inthe present case 
are also agreed that the real nature of the 
payment must be ascertained for the pur- 
pose of deciding the point. 

There is no doubt in my mind that the 
payment of Rs. 36,794, to Mr. Fletcher on 
his retirement from the company’s service 
was in substance and intruth the payment 
of alumpsum in lieu of pension, t, e., in 
consideration of his past services. ‘Lhe 
amount depended in part at least on the 
length of his service, and it was paid out 
of what has always been designated, as 
the Officers’ Retiring Fand, under the 
Rules of that Fund. ‘The existence of such 
a fund may reasonably be presumed to 
have been, and to be one of the induce- 
ments offered by the company to those who 
sought and still seek to te employed in its 
service, especially in the absence of any 
other provision after retirement in the shape 
of pension, The prospect of getting on 
retirement after long and approved service 

- 157 Ind. Cas. 608; 4L L W 116; 
RON ae iR 1935 Mad. 249; 5B M 459; g 
R M157. 
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9 pension or its equivalent, by whatever 
name it may be called, is one of the im- 
portant factors which attracts candidates 
for employment; in short, there are three 
such important factors, viz., pay, promotion 
and pension ; whatever shape these may 
take, they do not change in essence; In 
Rutherford v. Commissioner of Income-tax, 
-Bihar and Orissa (2), the position was stated 
by Coutney Terrell, C. J. as follows at p, 318* 

“The candidate, therefore, enters upon his office 
under the Court of Wards with a definite salary 
and the expectation that he will receive at the end 
of his service the equivalent of a pension but he 
knows that he will not after his retirement be 
given a series of periodical payments but in lieu 
.thereof will get a lump sum. In other words, he is 
_to get a pension which will certainly be commuted.” 


The position is more or less the same in 
the present case. The words ‘in commuta- 
tion of’ found in s. 4 (3) (v) of the Act do 
not necessarily convey a meaning essential- 
ly different from that of the words ‘in ex- 
change of’ or ‘in lieu of’; the essential 
idea is substitution or change. If instead 
of paying a pension, i. e., a periodical pay- 
ment for past services an employer elects 
from the very outset to pay a lump 
sum, or, in other words, the pension scheme 
adopted by an employer contemplates the 
payment of a lump sum, instead of periodi- 
cal payments, as pension, the reduction of 
the payment is not affected thereby, and 
what was all the time intended as pension 
or reward for past service does not lose its 
character. In short, when a lump sum is 
paid as pension its receipt by the employee 
comes within the 5th clause of s. 4 (3) of 
the Act. ; 

In view of this conclusion it is unneces- 
sary to consider the altenative claim to 
exemption under the 7th clause of s. 4 (3) 
ofthe Act. That clause can apply only 
when the receipt is not by way of addition 
to the remunaration of an employee. Mr. 
T.M. Krishnasawmy Ayyar relies in this 
connection on the decision of the House of 
Lords in Seymour v. Reed (6), to the effect 
that the payment of -the proceeds of a 
benefit much toa professional cricketer by 
the club which employed him is a personal 
gift and nota profit or perquisite arising 
from his employment, and, therefore, not 
assessable to tax. The facts of the present 
case are, however, different; it is not a 
solitary gift with which the present case 
is concerned, but a series of gifts made 
every half year out of the employer’s pro- 
fits to the employees’ Retiring Fund and 


(6) (1927) A 0554; 96 LJ K B839: 419. 
471 SJ 488; 43 TLR £8. 9; 137 L T 312; 


*Page of 10 Pat.—[#ad,] 





COMMR. OF INeTAX, MADRAS D. B. J. FLETCHER (MADR.) 


15810 


as part of the conditions of employment. 
The words used in the Indian Income Tax 
Act are moreover different from those 
found in the English Income Tax Act, and 
this difference recalls to one’s mind the 
following observations of their Lordships of 
the Judicial Committee. in Commissioner 


‘of Income-tax, Bengal v. Shaw Wallace & 


in part materia...... Under 
Lordships think that little can be gained by attempt- 
ing to reason from one to the other, at all events 
in the present case in which they think the problem 
lies very near. the surface of the Act and depends 
mainly on general considerations." 

The observations which follow the above, 
deal with the general question of what 
‘income’ is, and they are of considerable 
importance in the present case which raises 
the general question whether the payment 
of Rs, 36,794, to Mr. Fletcher is income 
liable to tax. Their Lordships had also to 
consider the argument based on s. 4 (3) (v) 
of the Act, the words of which appear to 
suggest that the word ‘income’ may have 
a wider significance than would ordinarily 
be attributable to it, and they were of 
opinion that the clause cannot be constru- 
ed ‘as enlarging the word ‘income’ so as to 
include receipts of any kind which are 
specially exempted’: The ‘character of 
income ‘is described by their Lordships as 
follows: 

“Income, their Lordships think, in this Act con- 
notes a periodical monetary return ‘coming in’ with 
some sort of regularity or expected regularity fro 
definite source.” 


The sum of Rs. 36,794 received by Mr- 
Fletcher on his retirement was not of the 
nature of a periodical return: it was a 
unique: receipt, not to be repeated. It is, 
to my mind, difficult to regard it as ‘in- 
come’ in view of what their Lordships of 
the Judicial Committee have said in the 
ease referred to above. The source from 
which Mr. Fletcher received the money was - 
the Officers’ Retiring Fund, and under the 
Rules of that Fund only one reecipt and 
no more could be expected by him or by 
any other employee. It was not a source 
from which periodical monetary returns 
could come.in so far asthe employee was 
concerned. The only return he could ex- 
pect was a single payment on retirement, 
I am, therefore, of opinion that the receipt 
of the lump sum in question is not income. 

It follows from the above that the first, 
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part of the first question must be answer- 
ed inthe negative and the second part in 
the affirmative. | 

A. Order accordingly. 


ALLAHABAD HIGH COURT 
Civil Revision No. 470 of 1934 
December 19, 1934 
BENNET, J. 
Chaudkari TARA SINGH AND OTHERS — 
PLAINTIFFS—APPLICANTS . 
2. n versus 
Musammat SAGIY A— DEFENDANT-— 
Opposite PARTY 
Agra Tenancy Act (III of 1926), ss, 46, 230—Plaint- 
aff's case that defendant collected more rent—Case 
comes under s. 46 and is triable by Revenue Court only. 
Where the plaintifis say that the defendant 
landlord collected from them more rent than they 
should have paid, the case comes under s. 48, 
Agra Tenancy Act and -the suit is triable only 
by the Revenue Court. Ravi Pratap Narain Singh 
v. Ram Prasad Bharthi (1), distinguished. 


O. R. against an order of the Small 
Cause Court Judge, Meerut, dated May 21, 
1934. 

Mr. S. B. L. Gaur, for the Applicants. 

Mr. K. N. Malaviya, for the Opposite Party. 

Order.—This is a civil revision 
by the plaintiffs against an order of a 
Small Cause Court directing the plaint 
to be returned for presentation to the 
proper Court on the ground that the guit 
was cognizable only by a Revenue Court. 
The Court held that the suit lay under 
s, 48, Agra Tenancy Act of 1926. That 
section deals with a suit by a tenant 
from whom any sum of produce is 
exacted by his land-holder in excess of 
the amount recoverable from him as an 
arrear of rent. The present plaint sets 
out that the defendant is azamindar of 
one quarter share in the land of which 
the plaintiffs are tenants and that the 
yearly rent is Rs. 120 per annum and that. 
Phundan Lal is the owner of the other 


three quarter zamindari share. Paragraph 2- 


sets out that the defendant collected for 


the years 1337 and 1378 Fasli arrears of. 


rent of her own share and of Phundan 


Lal’s share amounting to Rs. 254-9-0 and. 
did not allow Rs. 30 remaining for Rabi.. 


Paragraph 3 sets out that later Phundan 
Lal got a decree for arrears of rent for 
this period of Rs. 242 against the plaintiffs. 


Paragraph 5 alleged that the plaintifs 


bad demanded from defendant the excess 
she had collected but she had refused to 
give it. 


LACHHMAN Das V. ATMA SINGH (LAH) 


This appears to me to be a. 
verygclear case under s. 48, Tenancy . 
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Act, and under s. 230 the jurisdiction lies 
only in the Revenue Court. Learned 
Counsel referred to a ruling, Ravi Pratap 
Narain Singh v. Ram Prasad Bharthi 
(1), corresponding to s. 86 of Act 11 cf 
1901. That ruling laid down that the 
section would not apply to the case of a. 
zamindar gathering produce of a grove for 
himself when the produce was not 
handed over to him by tenants. 

The ruling has, therefore, no application 
to the present case as the plaint clearly 
sets out that the rent in question was 
paid by the plaintiffs to the defendant. 
Some argument was made onthe mean- 
ing of the word “to exact” Oxford Dic- 
tionary as stating its meaning ins.48, The 
ruling quoted Murray's “to demand 
and enforce payment of.” The ruling does 
not quote Murray fully as Murray states 
that the literal sense is to derive or force 
out and the various derivative senses are 
to demand, require, ete. The first meaning 
no doubt is to demand and enforce the 
payment of or to extort. The second mean- 
ing includes the meaning “to insist upon,” 
the third meaning to call for demand, 
require. It is clear that the word may or 
may not indicate force and may indicate 
mere insistence. It is clear to me that 
it is not intended that a suit of this 
nature should lie in the Oivil Gourt if 
the demand is made with insistence or 
if it is enforced and that the suit should 
lie in the Revenue Court if the demand 
if made without insistence or without 
force. Such a position of affairs would 
be quite absurd. I consider that a case 
like the present where the plaintiffs say 
that the defendant collected from them 
more rent than they should have paid, is 
a case which comes under s. 48, Tenancy 
Act, and that that suit is triable only by 
the Revenue Court. 

For these reasons I dismiss this ap- 
plication in revision with costs. 

D, Application dismissed. 

(1) 45 A. 725; A I R 1924 All. 125; 74 Ind. Oas. 
502; 21 A L J 646, 





LAHORE HIGH COURT 
First Civil Appeal No. 1807 of 1934 
May 3, 1935 
MonkBor AND Ranar Lat, JJ. 
LACHHMAN-DAS AND OTHERS — 
PETITIONERS— APPELLANTS 
versus 
ë ATMA SINGH AND OTABRS—OEJECTORS — 
RESPONDENTS 
Sikh Gurdwaras Act (VIII of 1925), s. 14 (ii, 
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16 (2) (Gii— Forwarding of petition, whether 
conclusive proof that provisions of s. l4 (ii) have 
been observed— Applicability of s. 18 (2) (iii). 

Under s. 14 (ti), Sikh Gurdwaras Act, the forwarding 
of the petition is conclusite poof that the provisions 
of the section with respect to worshippers have 
bean complied with. 

Proof of two separate matters is necessary in order 
that s. 16 (2) (zi) should be applied, the first being 
that the institution was established for use by Sikhs 

‘for the purpose of public worship, and this is not 

& necessary irference, when the second proposi- 
tion concerning user of the institution only bas 
been established. - - 

F. O. A. from the decree of the Sikh 
Gurdwaras Tribunal], Lahore, dated May 25, 
1934. 

Messrs. Jagan Nath Aggarwal and Din 
Dayal Khanna, for the Appellants. 

Messrs. Jhanda Singh and Gurcharan 


Singh, for the Respondents. 


_ Monroe, J.—The first objection urged 
in this appeal was on behalf of the res- 
pondents, that the appellant-petitioners had 
no locus standi. This point was not raised 
by the objectors in their written statement, 
but was taken at an early stage of the 
trial, an order was then made by the 
Tribunal overruling the objection on the 
ground that under gs. 14 (ii), Sikh Gurd- 
waras Act, the forwarding of the petition 
19 conclusive proof that the provisions of 
the section with respect to worshippers have 
been complied with, it is noticed in the 
order that this point was then raised before 
the Tribunal for the first time, that is 
about eight years after the Act came into 
operation. J agree with the view expressed 
by the Tribunal, and think that this 
objection is not sustainable. 

It has been decided by the Tribunal that 
the institution in question in this petition 
is a Sikh Gurdwara, by virtue of the 
provisions of s. 16 (2) (iii). It is unneces- 
sary to discuss in detail again the pro- 
visions ofthe section: in many judgments 
of this Court it has been pointed out that 
proof of two separate matters is necessary 
In order that s. 15 (2) (zit) should be ap- 
plied, the firet being that the institution 
was established for use by Sikhs for the 
purpose of public worship, and that this is 
not a necessary inference, when the second 
proposition concerning user of the institution 
only has been established. There is no 
evidence on the record whatever to show 
any purpose for which this institution 
was established involving public worship : 
the only inference that can at all be 
drawn from the the documents is that it 
was charitable in its origin and was 
founded “between 1730 and 1850. I would 


THAKUR SINGH V. KANDHAT (ALL) 
‘allow thisappeal and deeree that the ine 
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stitution is not a Sikh Gurdwara, The 
appellants’ costs should be paid by the 
respondents. 


Rangi Lal, J.— IĮ agree, 
D, Appeal allowed. 


ae 


ALLAHABAD HIGH COURT 

Civil Revision Applicaiton No. 704 of 1934, 

May 1, 1930 
KENDALL, d. 
THAKUR SINGH—DEFENDANT— 
APPLICANT 
versus 
KANDHAI—PtatntIrF—OPPosITE 
_ Party 

Civil Precedure Code (Act V of 1£08), Sch. IT, 
para. 10—Arbitration— Failure of defendant to 
appear on dates fixed by arbitrator—Award—Proce- 
dure tobe adopted by Court—Notice to defendant 
under para. 10, necessity of. 

Where the arbitrator recommends that the plaint- 
iff's claim be decreed ex partz asthe defendant had 
failed to appear before him, before passing a décree 
in terms of the award, the Court should issue notice 
to the defendant under Sch. II, para. 10, Civil Pro- 
cedure Code, The proper procedure on receiving 
the report ofthe arbitrator is forthe Court to pass 
an order directing that as the defendant had de- 
faulted in appearance, the proceedings should be ex 
parie, and the arbitrator should then pronounce 
his award and file it in Court, after which 
notice could be issued under para. 10 and the 
ordinary procedure relating to arbitration would 
have followed. The Court has no jurisdiction to 
deal with the matter as if there had been no arbi- 
tration, fortwo reasons. In the first place, the 
arbitration had not been superseded, and in the 
second place, the Court had no evidence before it on 
which to baseeven an ex parte decree. It cannot 
treat the report ofthe arbitratoras evidence, The 
failure to issue a notice to the defendant is clearly 
fatal to the validity ofthe deres. Chalarbuj Das vy, 
Ganesh Ram (1) and Udit Singh v. Ram Lakhan 
Singh (2), relied on. 


Mr. S. C. Das, for the Applicant. 

Mr. 5. K. Nehru, for the Opposite 
Party. 

Order.—-The circumstances which have. 
led to this application are somewhat 
unusual. The plaintiff opposite party filed ` 
a suit in the Small Cause Court of 
Allahabad, which was transferred to the 
Court of the Honorary Munsif. The matter 
was referred to arbitration on November 9, 
1935. On February 5, 1934, a report was 
received from the arbitrator by the Court 
to the effect that the defendant had failed 
to appear on some of the dates fixed, that 
he had finallyfailed to appear on January 
27, which had been fixed for final disposal 
and that the arbitrator had, therefore, no 
alternative, but to recommend that the 
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plaintiff's claim be decreed ex parte, adding 
that the defendant might, however, get the 
decree set aside by a proper motion if he so 
desired, asthe recommendation made -by 
the arbitrator was an ex parte one, No 
notice was issued to the defendant on the 
receipt of this report, and the Court ordered 
the matterto be put up on February 15, 
1934, 7. e., after ten days. In February the 
Court passed an order that no objection had 
been received and that the suit was 
decreed in accordance with the award. 
A few days later the defendant made an 
application to the Court to the 
effect that the award was an ex parle one, 
that the defendant had received no notice 
and that the decree was also ex parte. The 
Court apparently considered this as an objec- 
tion to the award, and after several hearings 
disposed of it on August 3}, in the following 
order: 

“The grounds on which itis prayed that the award 
be set aside are not sufficient. We therefore confirm 
the award and pass a decree in accordance with the 
awards 

It will be observed that the decree in 
accordance with the award had already 
been passed on February 15, 1934, and that 
this order of August 31, was merely a repeli- 
tion of the former one. The main ground 
on which {he present application is based 
is that no notice ofthe filing of the award 
was given tothe defendart es required by 
para. 10, Sch. IJ, Civil Procedure Code. 

That such a notice is necessary is clear 
from the provisions of para.10 of the 
Schedule, and also from the decision in 
several cases, among which may be quoted 
those of Chatarbuj Das v. Ganesh Ram (|) 
and Udit Singh v. Ram Lakhan Singh (2). 
It has been argued, however, that there 
was no award and therefore no notice 
was necessary. The arbitrator in for- 
warding the report to the Court was act- 
ing itissaid, under cl. (2), para.7 of 


Sch. II, in which it is provided that 
persons making default before the 
arbitrator shall be subject to the like 


disadvantage by order of the Court on 
the representation of the arbitrator as they 
would incur forthe like offences in suits 
tried before the Court. If a party fails to 
appear before the Court, it is open tothe 
Court to proceed ex parte, and it is therefore 
argued that the Oourt on the recommenda- 
tion of the arbitrator proceeded ex parte 
and pronounced a decree, which required 
no notice. 
(1) 20 A474; A W N 1808, 132, 


(2) (1933) A J 149; 145 Ind, Cas 403; 


AI 
1933 All 313:6 R A 62. . a 
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No authority has been quoted which 
will cover the proceedings in the present 
case. It appears tome, however, that the 
application is bound to succeed, because 
what the Court did wasto give a decree 
in accordance with the award without 
issuing the notice required by para. 10. 
When the arbitrator made his report 
under para. 7, the proper procedure 
apparently was forthe Court to pass an 
order directing that as the defendant 
had defaulted in appearance, the pro- 
ceedings should he exparte, and the 
arbitrator should then have pronounced 
his award and filed it in Court, after 
which notice could have been issued un- 
der para. 10 and the ordinary procedure 
relating to arbitration would have 
followed. The Court had no jurisdiction 
to deal with the matter as if there had 


been no arbitration, for two reasons, In 
the first place, the arbitration had not 
been superseded, and in the second 


place, the Courthad no evidence before 
iton which to base even an ex parte 
decree. It could not treat the report cf 
the arbitrator or evidence. Indeed it 
appears to be clear from the wording of 
the order passed that the Court was 
dealing with the report of the arbitrator 
esif it had been an award. This being 
so, the failure to issue anotice tothe 
defendant is clearly fatal to the validity 
of the deciee. 

I therefore allow the application with 
costs, set aside the decree ard order of 
the Court and direct that the suit be 
readmitted on its original number and 
disposed of according to the law. The 
arbitration not having been superseded, 
I must direct that tbe Court shall deal 
with the report of the arbitrator as one 
made under para.7 of Sch. ILand pass 


‘orders on it in the light of the above 
remarks. 
N. Application allowed. 





LAHORE HIGH COURT 
Letters Patent Appeal No. 69 of 1932 
January 17, 1935 
ADDISON AND Dın MOHAMMAD, Jd. 
PANNA LAL— PLAINTIFF — 
APPELLANT 
versus 
SANWAL DAS AND 4NOTHER— 

DEFENDANTS —RESEONDENTS 
Pre-emption—Suit for—Sale of land to one having 
equal or superior right as plaintiff —Maintainability 
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of suit—Mere allegation that purchaser has right of 
pre-emption, whether enough. 

If the vendee sells the land to a person with a 
superior or equal right of pre-smption to the plaint- 
iff who has instituted a suit to pre-empt, the plaint- 
iff's suit must be dismissed, but it cannot be laid 
down that, if a person alleges that he hasa right of 
pre-emption and has not, and the vendee sells to 
him, the right of pre-emption is defeated. 
= L. P. A. from the decree of Dalip Singh, 
J. in Civil Appeal No. 1439 of 1931, 
dated October 24, 1932, 

Mr. Kishan Dayal, for the Appellant. 
= Mr. Nawal Kishore, for the Respon- 
dents. 


Addison, J.— Ratan Lal sold 
cember 23, 1927, a plotof land to Panna 
Lal and an adjoining plot to Bhagwan 
Das. Bhagwan Das then sold his plot to 
Sanwal Das ona December 19,1928. Panna 
Lal sued to pre-empt this sale on the 
ground of contiguity. It was admitted 
that Sanwal Das had no right of pre- 
emption but that Panna Lal had. 
Yet the Courts below dismissed the suit 
on the ground that though Sanwal Das 
had no right of pre-emption, Bhagwan Das 
sold the plot tohim because he alleged 
he had and thus it was a transaction 
somewhat like a compromise and nothing 
was really sold. Their decision was 
supported by a Judge of this Court and 
this Letters Patent Appeal had been 
preferred. 

The appeal must succeed. If the ven- 
dee sells the land to a person with a 
superior or equal right of pre emption to 
the plaintiff who has instituted a suit to 
pre-empt, the plaintiff's suit must be dis- 
missed but it has never. been laid down 
that, ifa person alleges that he has a 
right of pre-emption and has not, and 
the vendee sells to him, the right of pre- 
emption is defeated. This obviously is 
not the law, and if such a contention were 
upheld, theright of pre-emption - might 
as well be abolished: for it is an easy 
thing to say that the second sale was 
effected because the second vendee alleged 
he had aright of pre-emption. The second 
sale must be treated as an ordinary sale and 
as the second vendee had not an equal 
or superior right of pre-emption to the 
plaintiff the suit must be decreed. 

For the reason given we accept this ap- 
peal with costs throughout and de- 
cree the plaintiff's claim. The plaintiff 
is given three months from 
within which to pay the decretal 
amount, namely, Rs. 1,718&8-0 into 
Court. He- . can deduct taxed costs 


on De- 
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therefrom. If the amount is not so 
paid, thesuit must stand dismissed with 
cosls, er 
D. Appeal accepted. . 


a 


ALLAHABAD HIGH COURT 

Criminal Revision Application No. 706 

of 1935 i 
August 30, 1335 
GANGA Nats, J. 
EM PEROR— PROSEOUTOR 
versus 
NARAIN SINGH—APPLICANT 

Criminal Procedure Code (Act V of 1898), s. 426, 
el. (3;—Interpretation—Period of bail whether should | 
be excluded from term of imprisonment. 

Clause (3) of s. 426, Oriminal Procedure Code, 
does not lay down that the period during 
which a person is released shall be excluded 
from the term. What it lays down is that this 
period will be excluded in computing the term, 
which means that this period will be left out in 
making calculation. On the plain interpretation of 
the clause the period during which a person is 
released on bail cannot reduce the termof the sen- 
tence. On the other hand it will not affect the term 
at all asit will not be taken into consideration in 
computing the period of the term. Darsu v, 
Emperor (2), relied on, Sheikh Karim v. Emperor (1). 
distinguished, 

Or. R. App. from an order of the 
T Judge, Mainpuri, dated May 10, 
1939. ; 

Mr. Nanak Chand, for the Applicant. 

Judgment.—This is an application in 
revision by Narain Singh against the order 
of the learned Sessions Judge of Mainpuri 
disallowing his application to deduct the 
period between November 4, 193], and 
February 27, 1935, from the term of his 
sentence of imprisonment. It is a very 
curious casein which after the dismissal 
of the applicant’s appeal he remained 
unarrested from November 4, 1931, to 
February 27, 1935. The applicant was con- 
victed under s. 395, Indian Penal Code, 
and sentenced to sik years’ rigorous im- 
prisonment by the Additional Sessions 
Judge, Mainpuri, on April 29, 1931. He was 
released on hail on May 2, 1931, by this 
Court. His appeal was dismissed on 
November 4, 1931, and an order was passed 
that he would surrender forthwith to his bail 
and serve out the remainder of his sentence. 
It does not appear under what circumstances 
he was not arrested. Hedid not surrender 
himself as he was ordered to do. On 
February 14, 1935, he was arrested. On 
his objection he was again released on bail 
and then again he was arrested on Febru- 
ary 27, 1935. Hoe -filed an application 
before the learned Sessions Judge, Main~ 
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puri, praying that the period from Novem- 
ber 4,1931, to February 27, 1935, should 
be deducted from his term of sentence. 
The learned Counsel for the applicant relies 
on cl. (3) of 8. 426, Criminal Procedure Code 
which lays down: 

“ When the appellant is ultimately sentenced to 
imprisonment, penal servitude or transportation, the 


time during which he is so released shall be excluded 
in computing the term for which he is so sentenced.” 


This clause does not lay down that the 
period during which a person is released 
shall be excluded from the term, what it 
lays down is that thia period will be exclu- 
ded in computing the term which means 
that this period will be left out in making 
calculation. On the plain interpretation of 
the clause the period during whicha person 
is released on bail cannot reduce the term of 
the sentence. On the other hand it will not 
effect the term at all asit will not be taken 
into consideration incomputing the period 
of the term which the applicant has to serve 
on the dismissal of his appeal. The learned 
Counsé] for the applicant relies on Sheikh 
Karim v. Emperor (1). It refers to the 
case of a suspension of a sentence and the 
remarks there are only obiter dicta. If the 
observations made therein mean that the 
term of the sentence would be reduced by 
the period during which a person is releas- 
ed on bail with all respect to the learned 
Judge who decided that case I am unable to 
agree with him. 

This point was considered in Darsu v. 

Emperor (2). It was held: 
-“ that the provision in s, 426, governs the case of 
a person against whom order under s, 120, is passed 
and who is released on bail by the Appellate Oourt 
But whether it governs it or not the general prin- 
ciples of Oriminal Law require that the period during 
which such person is released, on bail must be 
excluded from the period of one year for which he 
was required to undergo imprisonment failing the 
giving of the security.” 

The principal involved there and in this 
case is the same. There is no force in the 
application. Itis, therefore, ordered that 
the application is rejected. 

D. Application rejected. 

(Q) AIR 1926 Nag. 279; 92 Ind, Oas, 703; 27 
Or. L J 3 


19. 
(2) ATR 1934 All, £45; 152 Ind. Cas. 785; (1934) 
Or. Qas. 1031; 7 R A 392; 38 Or. LJ 177. 
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MADRAS HIGH COURT 
Appeal Against Appellate Order 
No. 204 of 1931 
April 8, 1935 
Menon, J. 

A. H. S. KUPPUSWAMIAYYAR 
—PLAINTIEF —A PPELLANT 
Versus 
RATHILAL SOMABHAT anp Co. 

— DEFENDANTS—RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. KAT, r. 50 
(2)—Limitation Act (IX of 1908), Sch. I, Arts. 181, 182 
— Decree against firm — Application for execution 
against partners not served in suit — Limitation— 
Article applicable. 

An application under O XXT, r. 50 (2), Oivil Pro- 
cedure Oode, for leave to execute a decree against a 
firm against the partners of thefirm who were not 
served in the suit, is merely an ancillary application’ 
inan application for execution and is governed by 
Art. 182 of the Limitation Act, and nct by Art. 181. 
The fact that the application is not framed as one for 
execution but ns one for determining the liability 
of the partners who were not served in the suit does 
not maka any difference. Bhagwan Manajit Marwadi 
v. Hiraji Premaji Marwadi (2), followed. Farm of 
Vishinjt Goverdhandas v Firm of Vassumal Wadhau- 
mal (1), not followed. ae 

A. against the order of the District Court 
of Madura, dated March 19,1931, in A. S. 
No. 299 of 1930, preterred against that 
of the Court of the District Munsif of 
Madura Town, dated September <9, 1930, in 
M. P. No. 316 of 1930, in O. S. No. 200 of 
1921. 

Messrs. T. M. Krishnaswamy Ayyangar 
and S. K. Narasimha Chariar, for the Appel- 
lant. 

Mr. T. M. Krishnaswamy Ayyar. for the 


Respondent. 


Judgment.—The appellants obtained a 
decree for rentin O. S. No. 200-21 on the 
file of the District Munsif, Madura, Town 
against the Firm of Rathilal Somabhai & 
Co. represented by its agent Ramsooke 
Das. They now seek leave to execute that 
decree against two persons, Somabhai Puru- 
shotham and Rathilal Purushotham on the 
ground that they were partnersof the firm. 
For that purpose the appellants filed an ap- 
plication under O. XXI, r. 50, cl. 2, Civil 
Procedure’ Code. Both the lower Courts 
dismissed it on the ground that it was bar- 
red by limitation, having been made more 
than 3 years after the decree, The only 
question, therefore, for decision is whether 
the application is barred by limitation. 
bs The appellant contends that Art.182 of the 
Indian Limitation Act, governs applications 
of this kind, whereas the respondent says 
that itis Article 181 that should be applied. 
The lower Courts relied onthe decision in 
the case of Firm of Vishinjt Goverdhandas v. 
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Firm of Vassumal Wadhaumal reported in 
122 Ind. Cas. 392 (1) in whichit was held 
that Art. 181 applied. But a Bench of the 
Bombay High Court had since, to consider 
the same question in the case of Bhagwan 
Manaji Marwadi v. Hiraji Premji Marwadi 
(2) Patkar, J., in delivering the leading 
judgment in that case observed: 

“Under O. XXI, r. 50,if is permissible for the 
partners who were not served in the suit to dis- 
pute their liability on any valid ground, but the 
application for execution would be governed by 
Art, 182 of the Indian Limitation Act The ap- 
plication under O. XXI, çr. £0, cl. 2 for leave to 
execute the decree against the partners who were 
not served is merely an ancillary application ia 
the application for execution, and unless leave is 
granted, the decree does not becomean executable 
decree personally against the partners who were 
not served. So long as the decree is alive, an 
application can be made under O. XXI, r. 50 for 
leave to execute the decree against the partners 
who were not served in the suit, Such an ap- 
plication for execution in which an application is 
also made under O, KAT, r. 59, el. 2, for leave to 
execute the decree against the partners who were 
not personally served inthe suit, is im my opi- 
nion, not barred so long as the decree against the 
firm is alive.” | 

I am inclined to agree with the view ex- 
pressed above. I do nob think that the fact 
that this application is not framed as one 
for execution, but as one for determining 
the liability of the partners who were not 
served in the suit, makes any difference, 
for the application is really one contem- 
plated by O. XXI, r. 50,c].2. It is-con- 
ceded that if Art. 182 governs the case, this 
application is not barred. I, therefoie 
hold, differing from the lower Courts that 
the application is not barred by limita- 
tion. l 

This appeal is, therefore, allowed, and ths 
order of the lower Courts is set aside and 
the petition is remanded to the trial Court 
for disposal according to law. Thecontest- 
ing respondents will pay the costs of the ap- 
pellant in this appeal. The other costs 
will follow and abide the result. 

As Appeal allowed. 
` (1; 122 Ind. Cas. 392; A I R1930 Sind 150; 24S LR 
132; Ind. Rul. (1930) Sind 32. 

(2) 34 Bom. L R 1112; 110 Ind Cas, 579; A I R 1932 
Bom, 516; Ind, Rul, (1932) Bom. 599, 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 686 of 1931 
April 29, 1935 
` KENDALL, J. 
Syed KHURSHED ALI—APPLICANT 
VETSUS 
GHULAM MUSTAFA—OppPositE Party. 


Civil Procedure Code (Act V of 19081, ss. 141, 148, 
115—Held, on facts, that order wasone under s. 144 
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and not under s. 148—Order, 
pealable—Order subject to appeal—High Court, if 
has jurisdiction to interfere in revision. 

In an appeal ina suit for possession of land by 
demolition of a house, the High Court allowed the 
judgment-debtor toremove the materials of the house 
within three months. Inthe meanwhilethe decree- 
holder had obtained possession of the land and the 


building, The judgment-debtor applied to the 
Munsif for possession of the land by demo- 
lition of the building and the Munsif inter- 


preted it as being an application for possession. 
He decided that possession should not be delivered 
to the judgment-debtor, but he directed that the 
house should be demolished by the Amin under the 
orders of the Court at the expense of the judgment- 
debtor, and he alsoremarked thatthe period taken 
by the Court in deciding the objection which the 
decree-holder had made to this application should 
be excluded from the three months allowed to the 
judgment-debtor for the removal of the’ mate- 


rials : I 
Held, thatthe order was one under s. 144, Civil 


Procedure Code,and not one under s. 148 and hence 
a decree and, therefore, subject to an appeal. 

The High Court under s. 115, Civil Procedure 
Code, has no jurisdiction to interfere in revision 
with an order which is subject to appeal, 


C. R. App. against the decree of the Mun- 
sif Farrukhabad, dated October 22, 1934. 

Mr. M. Waliullah, for the Applicant. 

Messrs. M. A. Aziz and Shambhu Prasad, 
for the Opposite Party. 


Order.—This application has arisen from 
a somewhat complicated set of circum- 
stances. The present applicant filed a suit 
for possession of land by the demolition of 
a house and obtaincd a decree which was 
upheld in the lower Appellate Court and 
the High Court on July 28, 19381. The 
substance of the decree was that the op- 
posite party would be entitled 10 remove 
the materials of the house within three 
months from the date cf the decree, and if 
he failed to do so, the plaintiff was to Le 
entitled either to remove the materials with 
the help of the Court or to obtain posses- 
eion of the land with the materials. The 
opposite party was permitted to file an 
appeal under the Letters Patent which 
was dismissed on August 4, 1933, but 
omitted to pray for an extension of the 
time allowed to him by the decree of March 
2%, 193), for the removal of the materials, 
Later on he made an application in review 


_ for extension of time, explaining that the 


omission had been by oversight and on 
August 16, 1934, the Letters Patent Bench 
granted three months’ extension of time 
with effect from the date of this order of 
August 16, 1934. In other words, the Let- 
ters Patent Bench modified its original 
order and allowed the opposite party to 
remove the materials of the house within 


if a decree and ap- 


ee eed 
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thres months of August 16, 1934. In the 
meanwhile, however, the decree-holder, the 
present applicant, had obtained possession 
of the land and the building. On Septem- 
ber 3, 1934, the opposite party made an 
application tothe Munsif. It was worded 
as one for possession of the land by de- 
molition of the building, and the Munsif 
apparently interpreted it as being an appli- 
cation for pcssession. He decided that 
possession should not be delivered to the 
judgment-debtor, but he directed that the 
house should be demolished by the Amin 
under the orders of the Court at the ex- 
pense of the judgment-debtor, and he also 
remarked that the period taken by the 
Court in deciding the objection which the 
decree-holder had made to the application, 
that is to say, the period from September 
3, 1934, to October 22, 1934, should be ex- 
cluded from the three months allowed to 
the judgment-debtor for the removal of the 
materials, 

“ It is that order which has caused the 
difficulty. According to the applicant, the 
Munsif's order is without jurisdiction be- 
cause he has varied the terms of the decree 
of the Letters Patent Bench by allowing 
an extension oftime. The authority of the 
following cases has been quoted forhold- 
ing that s, 148, Civil Procedure Code, gives 
the Court no power io vary the terms of 
a decree: Suranjan Singh v. Ram Bahal 
Lal (D), Sajjadi Begam v. Dilawar Husain 
(2), Kandhaiya Singh v. Kundan (3) and 
Abdul Rahman v. Banke Behari Lal, 146 
Ind. Cas. 171 (4). It is not, however, neces- 
sary for me to determine this question 
because it appears to me that the preliminary 
objection taken on behalf of the opposite 
party is bound to succeed. 


The order passed by tae Munsif is not 
an order merely extending time to the 
judgment-debtor for the purpose of remov- 
ing the materials. The Court did actually 
refuse the judgment-debtor’s application 
on the ground that the judgment-debtor 
was not entitled to obtain possession of the 
land which had already passed to the decree- 
holder. The Court, therefore, passed an 
‘order, which was not merely an order ex- 
tending time, but which directed a course 
to be pursued which had not been con- 


(1) 35 A 582; 21 Ind. Oaa. 585; 11 A L J 959. 
- (2)40 A 579; 47 Ind, Cas. 4; AI R 1918 All. 98; 16 
AL J625. 
(3) 42 A 639; 57Ind. Cas, 16; A IR 1920 All, 173; 2 
U P LR (A) 197;18 A L J 826, 
- (4) 146 Ind. Oas, 171: 9 Luck. 215; A I R1934 
pudh 17; 100° W N 1151;6 R D 100, 
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templated in the decree, namely, that the 
materials shculd be removed by the Court 
at the expense of the judgment-debtor. It 
will be seen that this was not an order 
passed under s. 148, Civil Procedure Code, 
The decree had fixed a period within 
which the judgment-debtor was to be 
allowed to remove the materiale, and the 
order does not extend the time given to the 
judgment-debtor for removing the materials, 
It must be held that the order is one 
passed under s. 144, Civil Procedure Code. 
As such, it may have been passed without 
jurisdiction, but the point is that as it is 
an order of this description, it amounts 
toa decree within the meaning of s. 2, 
Civil Procedure Code, and as a decree it 
is subject to an appeal. The High Court 
under s. 110, Civil Procedure Code, has no 
jurisdiction to interfere in revision with 
an order which is subject to appeal, and 
for this reason the preliminary objection 
is accepted anu the application is dismissed 
with costs. 
Application dismissed. 


ee ee eee 


MADRAS HIGH COURT 
Second Civil Appeal No. 186 of 1931 
February 19, 1935 
VARADACHARIAR, J. 
VEDALI GURUVABHOTLU 
—PLAINTIFF-—APPELLANT 
DEYSUS 


(REDDI) JOGAYYA AND OTAERS— 
DEFENDANT3— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXIIT, 
r, 1—Court viewing suit as bad for multifariousness 
—Plaintiff obliged to give up certain defendants and 
cause of action against them in obedience to this view— 
0O. XXIII, r. 1, tf applies—Withdrawal—Dismissal 
on ground of misjoinder -Whether can operate as 
res judicata—Res judicata. 

Order KAIN, r. 1, Civil Procedure Code, must be 
read consistently withthe other provisions of the 
Code. Itis wellestablished law that if a suit is so 
framed as to be open to the charge of multifarious- 
ness, the plaintiff must elect the cause ofaction which 
he is prepared to prosecuteor the defendants against 
whom he will proceed. In respect of the cause of 
action which he is bound to giveup, asa result of the 
Court's decision that the suit is bad for multifarious- 
ness, he cannot be regarded as.a voluntary agent who 
withdraws his claim in the sense contemplated 
by O. XXIII, r. 1. It is no doubt open to him to 
choose which cause of action he shall pursue, but the 
law compels him to give up one cause of action or 
the other. Therefore, tothe extent to which he gives 
up one orthe other of the causes of action in the suit, 
he is really acting under compulsion of the law and 
not by voluntary choice. It is, therefore, unreasonable 
to apply O. II, r. 1, to cases in which a plaintiff 
is obliged to give up certain defendants, and the 
cause of action against them, in obedience to tha 
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Court's view that the suit as framed is-bad for multi- 
fariousness. . 


Where the Court has held thai the parties and 
causes of action have been improperly combined, and 
the plaintiff thereupon elects to confine the suit to 
one of the causes of action, the result in the eye of the 
law is that the suit is non-existent so far as the parties 
and the cause of action given upare concerned. 
There is no question of any “withdrawal”. Abdul 
Sac v. Sundara Mudaliar (1), referred to. | 

The dismissal on the ground of mis-joinder cannot 
certainly operate as res judicata , and there will be 
even lessseope, for application of O.XXIIi,r. 1, if 
the Court is heldto have dismissed the suit, for 
no question of “abandonment” will then arise. 


S.C, A. against the decree of the Dis- 


trict Court, Vizagapatam, in A. S. No. 376. 


of 1928. 

Mr. Y. Suryanarayana, for the 
lant. 

Mr. B. Satyanarayana, for 
dent, ae 

Judgment.—This is an appeal by the 
plaintiff against the decrees of the Courts 
below which dismissed his suit as barred, by 
_ QO. XXII, r. 1, Civil Procedure Code. This 

objection arises in consequence of what 
happened in O. S. No. 325 of 1917 on the 
file of the District Munsif of Yellamanchili. 
The present defendants were defendants 
Nos. 4and 5 in that suit. That suit had 
been instituted against’ two sets of defen- 
dants, in respect of two sets of properties, 
and an objection was accordingly raised 
that thesuit was bad for multifariousness, 
This objection was made the subject of 
issue No.5 inthat case and when the case 
came on for trial what happened is thus 
recorded in para. 6 of the judgment in 
that suit (Ex. C): ie. 

“Tha defect is cured by the plaintiff's own ad- 
mission that there is multifariousness inasmuch 
ashe practically concedes that he cannot prove 
any collusion between the two sets of defendants, 
He has accordingly confined this suit to item 
No.1 in which defendants Nos, l to 3 alone are 
interested. Defendants Nos. 4 and 5 are given up 
and they are awarded their costs.” 


At theend of the judgment the Dis- 
trict Munsif took care to say: “Plaintiff 
will pay defendants Nos. 4 and 9 their 
costs of this suit.” When the present suit 
came on for trial, the learned District 
Munsif thought fit to raise an objection of 
hia own accord, that what happened in 
the former suit amounted to a withdrawal 
of thesuit as against the present defend- 
ants and that as it was done without the 
permission of theCourt, or leave obtained 
io bring a fresh suit, the present suit was 
barred under O. XXIII, r. 1, Civil Pre 
cedure Code. . E can only express my regret 
that the learned District Munsif should 
have thought. fit to go out of his way to 


A ppel- 
the Respon- 
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discover this objection. The learned Dis- 
trict Judge sympathised with the plain- 
tiff, but be thought that in the absence of 
authority directly covering the point, it was 
not in his power to help the plaintiff. . 
I do not think the law is so helpless as 
that. Order XXIIL,r. 1, must he read 
consistently with the other provisions of 
the Code. It is well established law that 
if a suit is so framed as to be open to 
the charge of multifariousness, the’ plaint- 
iff must elect the cause of action which 
he ig prepared to . prosecute or the de- 
fendants against whom he will proceed. 
In respect of the cause of action which 
he is bound to giveup, as a result of 
the Court’s decision that the ‘suit is bad 
for multifariousness, he cannot be regarded 
as a voluntary agent who withdraws his 
claim in the ssnse contemplated by 
O. XXIL, r. 1. It is no doubt open to him 
to choose which cause of action he shall 
pursue, but the law compels him to give up 
one cause of action or the other, There- 
fore, tothe extent to which he gives up . 
ons orthe other of the causes of action in 
the suit, he is really acting under compul-. 
sion of thelaw and not by voluntary 
choice. It is, therefore, unreasonable to 
apply O. XXIII, r. l, to cases in which a 
plaintiff is obliged to give up certain de- 
fendants, and the eause of action against 
them, in obedience to tne Courts view 
that the suit as framed is bad for multi- 
farlousness, 

The argument of the Oourts below in the 
present case, if I understand it aright, 
is that the plaint was not in fact amended 
pursuant to the decision on the issue of 
multifariousness. I do not see that that 
makes any difference. We are only con- 
cerned with the question whether there 
has been an abandonment within the mean- 
ing of O. XXIII, r. 1. But even in 
answer tothis form of stating the objec- 
tion, it is sufficient to refer to the reason- 
ing of the Full Bench in Abdul Sac v. 
Sundara Mudaliar (1)and the cases refer- 
red totherein, that in determining the 
effect of what has happened, the Court 
should not confine its attention merely to 
see whether particular names of para- 
graphs have been scored oub or not, but 
interpret the situation inthe light of the 
pleadings andthe judgment in the case. 
Where the Court has held that the par- 
ties and causes of action have been impro- 

(1) 54 M 81. 127 Ind. Cas, 805: AIR 1930 Mad. 


817; (1980) M W N 779; Ind, Rul, (1930) Mad. 1015; 
59 M L J 932; 32 L W 836(F B). 
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. perly combined, and the plaintiff there- 
upon elects to confine the suit to one of 
the causes of action, the result in the eye 
of the law is that the suit is non-existent 
so far as the parties and the cause of 
action given up are concerned. There is 
no question of any “withdrawal.” The 
District Judge has read the District Mun- 
ŝifs judgment in the former suit as 
amounting to. a “dismissal” of that suit 
as against defendants Nos. dando. Asl 
have pointed out, the District Munsifhas 
taken care not to say so and para. 6 of 
his judgment which I have set out al- 
ready makesit clear that defendants 
Nos. 4and 5 were awarded their costs only 
on account of the decision on the misjoinder 
_ issue. If, however, it should be taken that 
the suit was dismissed as against them, 
the plaintiff's position is certainly better. 
The dismissal onthe ground of misjoin- 
der cannot certainly operate as res judi- 
cata: and there will be even less scope, for 
the application of O. XXIII, r. 1, ifthe Court 
is held to have dismissed the suit, for no 
question of “abandonment” will then 
arise. ; 

The second appeal is allowed, the de- 
crees of the Courts below are set aside, 
and the case remanded to the Court of first 
instance for disposal on the merits. Re- 
fund of stamp duty both here and inthe 
lower Appellate Court. The plaintiff will be 
- entitled to his costs here and in the lower 
Appellate Court. The costs in the first 
Court will be provided for in the revised 
decree. l 

Ré Appeal allowed. 


_ ALLAHABAD HIGH COURT 
First Civil Appeal No. 223 of 1933 _ 
April 25, 1935 
HARRIES AND RACHBPAL SINGH, Jd. 
GOVIND SINGH—APPELLANT 
VveTSUus 

RAM PRASAD AND axoTHER— RESPONDENTS 

Guardians and Wards Act (VIII of 1890), ss. 19, 25 
Father of mincr alive and not unfit—Court if 
can declare him orsome oneas guardian—Court if 
can order person havirg custody of minor to hand 
over minor to faiher—tf’roper procedure jor father, 

The Court cannot appoint and declare the father or 
anybody else to bea guardian of the person of a 
minor whose father is living and is notin the opin- 
ion of the Court unfit to be guardian of the person 
of the minor, But it can order the person having 
the custody ofthe minor to hand over the minor to 
the custody of the father. The proper procedure for 
the father is to apply unders. 25, Guardians and 
Wards Act, and not to ask for a declaration under 
s. 190f the Act. Ulfat Bibi v. Bafati (1), applied, 
Annie Besant y. Narayaniah (2), relied on, 
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F.C. A. from an order of the District 
Judge, Shahjahanpur, dated October 7, 
1933. 

Mr. N. C. Sen, for the Appellant. 

Mr. Baleshwart Prasad, for the Respond- 
ents. 

Harries, J.—Thisis an appeal against 
an order of the District Judge of Shahja- 
hanpur appointing Ram Prasad the guar- 
dian of his infant daughter. Ram Prasad, 
a Brahmin by caste, applied to the Court 
to be appointed as the guardian of Mu- 
sammat Man Piari who was then about 
five years of age. He alleged that the 
little girl was his illegitimate daughter 
conceived in adulterous intercourse between 
him and Musammat Sukh Dei now deceas- 
ed, Musammat Suka Dei was the legal 
wife of the appellant Govind Singh, but 
the learned Judge has found that at the 
time of conception of Musammat Man Piari 
Musammat Sukh Dei was living with Ram 
Prasad and that Govind Singh had no 
access to her. In those circumstances the 
learned Judge found as a fact that Musam- 
mat Man Piarl was the daughter of Ram 
Prasad and that the appellant Govind 
Singh was not related to her in any way. 
For about eleven months before these pro- 
ceedings were brought, Musammat Man Piari 
had been living with Govind Singh, but the 
record is silent as to how she came to live 
with him. According to the learned Judge 
the little girl appeared to be living quite 
happily with Govind Singh andit is not 
suggested that she had been ill-treated or 
neglected in any way by him. On the 
other hand no suggestion has been made 
in these proceedings that the father Ram 
Prasad is in any way unfit to have the cug- 
tody of his own illegitimate daughter. The 
Jearned Judge after considering these 
facts came tothe conclusion that the pro- 
per person to act as guardian for Musam- 
mat Man Piari was her father Ram Pra- 
sad and he accordingly made an order 
declaring Ram Prasad as such guardian. 

Against that order this appeal has been 
preferred and it is contended that by reason 
ofs. 19, Guardians and Wards Act, such an 
order could not be made. Section 19, Guar- 
dians and Wards Act provides that nothing 
in this Chapter shall authorise the Court to 
appoint and declare a guardian of the 
person of a minor whose father is living 
and is not in the opinion of the Court unfit 


-to be guardian ofthe person ofthe minor. 


It is not suggested that Ram Prasad, 
the father of the minor, isin any way unfit 
to be guardian of this little girl, and that 
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being so, it is contended that the Court can- 
not make an order appointing him or any- 
body else as guardian. Itis said that the 
father is the natural guardian, and where 
.he is a fit and proper person to bea guar- 
dian of the minor, no order appointing a 
guardian can be made by any Court. 

This view of the section has teen taken 
by.a Bench of this Court in Ulfat Bibi 
v. Bafati (1). In that case the father of an 
infant applied to be appointed as guardian 
but the Court held that an order appiont- 
ing him as such guardian was invalid by 
reason of e. 19, Guardians and Wards Act. 
This case followed an earlier decision of 
the Privy Counsel in Annie Besant vV. 
Narayaniah (2), Having regard to these 
authorities we are bound to hold that Ram 
Prasad could not be appointed guardian of 
his illegitimate daughter Musammat Man 
Piari and, therefore, that the order made 
by the learned District Judge cannot be 
supported. 

It is clear from the fact that Ram Pra- 
sad brought these proceedings that he de- 
sires the custody of his infant illegitimate 
daughter and in our view the proceedings 
for custody of this little child should have 
been brought under s. 29, Guardians and 
Wards Act. Underthat section where a 
ward leaves or is removed from the custcdy 
of a guardian of his person, tha Court, if 
it is of opinion that it will be for the 
welfare of the ward to return to the cus- 
tody of his guardian, may makean order 
for his return, and forthe purpose of en- 
forcing the order, may cause the ward to 
be arrested and to the delivered into the 
custody of the guardian. Had an appli- 
cation been made under this section, an 
‘order directing Govind Singh to hand over 
the little girl to Ram Prasad should have 
been made. 

In Ulfat Bibi v. Bafatt (1), previously 
cited, a Bench ofthis Court, though taking 
the view which we do that order appoint- 
ing the father as guardian of the person of 
the minor could -not be made, made an 
order directing that the minor be placed 
or taken into the custody of the father and 
further made it clear to the person in 
whose custody the minor was that if the 
minor was not delivered into the custody 
of the father within fifteen days, proceed- 


(1) 49 A 778; 102 Ind, Oas, 103; A I R 1927 All, 
581; 25 AL J 585. 

(2) 38 M &07; 24 Ind. Oas. 290; AI R1914P 0 
41; 4LI A 314;27 M L J 30; 18 OWN 1089;11L 
W 520; (1914) MW N 585; 16 ML T 165; 200LJ 
2538; 16 Bom, L R 625;12 ALJ 1155 (PO) 
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ings would be issued against her for con- 
tempt of Court. 

It appears that a similar order should 
be made in this case. As we have pointed 
out previously, nothing is 
against Ram Frasad, the father. Before 
the learned Judge could have. appointed 
him as guardian, he had to consider the 
matters which are laid down ins. 17, 
Guardians and Wards Act. He must have 
been satisfed that it wasin the Ipterest 
of the child that she should return to her 
father otherwise he would not have made 
the order which he did. Further we are 
satisfied that it is in this little child’s 
interest to return to her father. It is true 
that the little child is happy with Govind 
Singh, but a child of tender years is happy 
with any person who treats it kindly. We 
have no reason to doubt whatsoever that 
this little child will be perfectly -happy the 
moment she returns to her father and will 
ke well cared forby him. A father isen- 
titled to the custody and companionship 
of his own child unless, of course, it can 
be shown that the child should suffer by 
being placed in such custody. We are 
satisfied that so far from the child suffer- 
ing by being placed inthe custody of her 
father, she will actually benefit by it. In 
{bose circumstances we propose to make 
the order which was made in Ulfat Bibi v. 
Bafati (1), that is, an order under s. 25, 
directing that Musammat Man Piari te 
placed or taken into the custody of her 
father, the respondent Ram Prasad, within 
three months from the date of this order. 
The appellant Govind Singh must hand 
over the child to Ram Prasad in the Court 
of the District Judge of Shahjahanpur in 
the presence of the presiding officer within 
three months from the date ofthis order. 
Further the appellant Govind Singh must 
understand that if he does not within this 
period of three months, hand over the child 
to Ram Prasad, notice will be issued against 
him to show cause why he should not be 
committed for contempt of Court and dealt 
with according to law for disobedience of 
this order. 

The order appointing Ram Prasad guar- 
dian cannot, of course, stand and is set aside 
and the order which we have indicated 
above substituted forit. Hach party will 
bear its own costs of tLis appeal. Let a 
copy of this order be sent tothe District 
Judge of Shahjahanpur. 


D, Order accordingly. 
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OUDH CHIEF COURT 
Criminal Appeal No, 201 of 1935 
September 25, 1935 
SeIvaSTAVA AND BMITH, JJ. 
EMPEROR—APPELLANT 


versus 
TEREI AND OTHERS— Accusep— 
RESPONDENTS. 


* Criminal Procedure Code (Act V of 1F98', ss 239, 
sub-s, (e), 413 (D, 417, 537 (d)— Whether applies to 
joint trial for offences under ss. 395 and 41?, Penal 
Code (Act RLV of 1860)— Provisions of 8. 418 71), 
applicability to Government appeal under s. 417— 
Held, there was no misdirection to jury and High 
Court could not interfere in revision. 

Sub-section (e) of s. 239, Criminal Procedure Code 
applies to persons accused of an offence which includ- 
es theft, extortion or criminal misappropriation, and 
persons accused of receiving, or retaining or agsist- 
ing inthe disposal or concealment of property, posses- 
sion of which is alleged to have been transferred 
by any such offence, committed by the first named 
persons. The offence of dacoity is merely the offence 
of robbery, or attempted robbery when the number 
of persons concerned inthecrime is five or more, 
and inall robbery there is either theft or extortion. 
Dacoity, therefore, is clearly an offence which in- 
cludes theft or extortion. Consequently, a joint trial 
of six persons, for offences under ss, 345 and 412, 
Penal Code, can be justified. 

The provisions of s, 418 (1), Oriminal Procedure 
Code, apply to a Government appeal under s. 417, 
Criminal Procedure Code, against an order of ac- 
quittal, just as much as they apply to an appeal 
by a convicted person where-the trial is by jury. 
Consequently no point other than a point of law 
side at the hearing ofan 
appealof this nature. Government of Bengal v. 
Parmeshar Mullick (1), relied on. 

Held, that there was noreason for holding that the 
jury were in any way misdirected, or insufficiently 
directed, and even if it were held that there was any 
slight misdirection or insufficiency of direction, no 
and having 
regard tothe provisions of s. 537 (d), Oriminal Pro- 
cedure Oode, the High Court would not inter- 
fere. 


- Or, A. against the order of the Sessions 
Judge, Fyzabad, dated January 15, 1935, 


~% Mr. H. S. Gupta, Government Advccate, 
for the Crown. 
_ Messrs. Nasirullah Beg and Mazhar Ali, 
for the Accused. 
Judgment.—This is a Government 
appeal against the acquittal of four men 
Tehri, Ram Subhag, Manorath and Nanku, 
who have been acquitted by the learned 
Sessions Judge of the Fyzabad District 
their 
conviction by the learned Assistant Ses- 
sions Judge of that place, Tehri, Ram 
Subhag and Manorath are all Ahirs by 
caste, belonging to a village called Maj- 
gawan inthe Baskhari Police Circle of the 
iyzabad District—Nanku is a Kurmi 
belonging to that same village, 
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One Mangrua julaha, who resides at 
a place called Kaurahi, is said to have 
gone on Sunday,the February 4, 1934, to 
the Sheotara bazar to sell cloth, and to - 
have been on his way back when four 
or five persons attacked him with lathis 
from behind, and fouror five men attack- 
ed him from front. His bundle of cloth 
is said to have besn carried off. As the 
result of the Police investigation two men, 
named Bhika and Kherai were commit- 
ted for trial on a charge under s. 395, 
Indian Penal Code, and Terhi, WNanku, 
Manorath and Ram Subh3g were com- 
mitted fortrial ona charge under s. 412, 
Indian Penal Code. The trial took place 
with the assistance of 2 jury in the Court 
of the learned Assistant Sessions Judge, 
The jury brought in a unanimous verdict. 
of not guilty against Bhika and Kherai. 
and a- unanimous verdict of guilty’ 
against the other four men, under s. 412, 
Indain Penal Code. Agreeing with the 
jury's verdict the learned Assistant Ses- 
sions Judge convicted Nanku, Tehri, 
Ram Subhag and Manorath under s. 412, 
Indiin Penal Code, and sentenced each of 
them to 25 years’ rigorous imprisonment, 
That was on the October 13, 1934. On 
appeal, the convicted men’ were acquitted 
by the learned Sessions Judge on the 
ground that the offences under ss. 395 
and 412, Indian Penal Oode, could not be 
tried jointly, and also on thé further 
ground that the four men concerned 
could not be jointly tried under s. 412, 
Indian Penal Code. Thé learned Séssions 
Judge said that the provisions of s. 239 
of the Code of Criminal Prosedure do not 
make mention ofs. 395 and 412, Indian 
Penal Code. He referred to s. 232 (e), 
which sub-section he read as relating to 
offences of theft; extortion or criminal mia: 
appropriation, and sə reading that sub» 
section he took the view that it could 
not be applied to offences punishable 
under ss. 395 and 412, Indian Penal Code, 
In the result he held that the joint trial 
amounted to mora than an irregularity 
curable under the provisions of s. 4537, 
Criminal Procedure Code, and he accord- 


ingly set aside the convictions and 
sentences, and acquitted the four men, 
who were convicted by the Assistant 


Sessions Judge. That order was passed 
on the January 15, (933, and against it 
this appeal has bsen preferred by the 
Local Government under the provisions of 
s. 417, Criminal Procedure Code. 

The learned Sessions Judge failed ta 
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noticesthat -sub-s.° (6). of s, 239, 
Criminal, Procedure Code. does not relate 
only to the, offences of theft, extortion or 
criminal .mis-appropriation, pure . and 
simple, but it relates to offences which in- 
clude: theft, extortion .or criminal mis- 
appropriation. The opening words of e. 239, 
Criminal. Procedure Code are: 


“The following . persons may be charged and 
tried together, namely," (then follow the verious 
sub-sections, of which sub-s. (e) reada as 
follows): “Persons accused of an offence which 
includes | theft, extortion or criminal mis-appropri- 
ation;,..and persons accused of receiving or retain- 
mg, or assisting in the disposal or concealment 
of property, possession of which is alleged to 
have -been transferred by any such offence com- 
mitied by the first named persons, or cf abetment 
of or attempting to commit any such last named 


offence.” 

"It. willbe seen that this sub-section 
applies . to persons accused of an offence 
which ‘includes theft, extortion or criminal 
misappropriation, and persons accused of 
receiving, or retaining or assisting in the 
disposal or concealment of property, pos- 
session of which is alleged to have keen 
transferred by any such offence, commit- 
ted ‘by the first named persons. The of- 
fence“ of dacoity is merely the offence of 
robbery, or attempted robbery when the 
number of ‘persons concerned in the 
crime is five or more, and in all robbery 
there is either theft or extortion (vide 
es. 390 and 391, Indien Penal Oode). Da- 
coity, therefore, is clearly an offence which 
includes theft or extortion,—in the present 
case it was theft. In. these circumstances 
we think that the joint trial by the 
learned’ Assistant Sessions Judge of the 
six men we have referred to was justified 
by the provisions. of s. 239 (e), Criminal 
Procedure’ Code. 


o It was urged by the learned Counsel 
-who appeared before us on behalf of the 
four men :who are respondents in this 
-Government appeal that he was entitled 
ato . address us on the facts, as well ason 
the points of law raised. He further 
urged that. eyen if be was not allowed to 
-address uson the facts, he was at least 
entitled io. raise points of law 
-other than those specifically taken in the 
„grounds of the Government appeal. The 
agrounds stated in the appeal were cnly 
“two, first, that the learned Sessions Judge 
, was wrong in holding that the joint trial 
of the accused was illegal], and secondly, 
-that even if the joint trial was illegal, 
the Sessions Judge should have ordered a 
re-trial. 


We think that the provisions of s, 418 (1), 
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Criminal Procedure Code, apply to a 


. Government appeal under s. 417, Criminal 


Procedure Code, against an order of 
acquittal, just as much as they apply 
to an appeal by a convicted person where 
the trial was by jury. That was the 
view taken in a decision reported in 
The Government of Bengal v. Parmeshur 
Mullick, I. L.R.10 Cal. p. 1029 (1). In that 
decision reference was made in addition, 


to s. 423, cl. (d), of the Code of (Criminal 


Procedure as it then stood, [the cor- 
responding provisions are now contained 
in s. 423 (2) |, andit was sald : 

_ “These provisions clearly show that an appeal 
against an order of acquittal.in a case which is 
tried by a jury must be supported upon a ground 


which is envered by 3. 418 of the Code of Criminal 
Procedure.” 


We agree with this view, and we can 
see no reason for allowing any point other 
than a point of law to be raised on either 
side at the hearing of an appeal of this 
nature. We must, therefore, decline to go 
into the facts of the case. 

As regards the other contention of the 
learned Counsel for the respondents, we 
thought that he was right in urging that 
he was entitled to raise other legal points, 
besides replying to the points specifically 
taken in the grounds of appeal, and we 
accordingly heard him on other points, 
He urged that separate charge-sheets should 
have been drawn up against these four 
men, instead of one single charge-sheet. 
We see no force in this contention. The 
charge-sheet that was framed by the 
learned Committing Magistrate specified 


‘the articles in respect of which each oj 


{hese four men was being charged, ang 
it is clear that they had adequate intima: 
tion of what was alleged against them 
It was also urged that the learned Assistant 
Sessions Judge did not adequately explair 
to the jury the law applicable. Reference 
was made to rulings reported in Sri Prosag 
Misser v. Queen-Empress, 4-0. W.N 
p. 193 (2), and Abbas Peada v. Queen 


- Empress, J. L. R. 25 Ual. p. 736 (3). 


We do nct think that it can be saic 
that there was any substantial defect i 
the leained Agsistant Sessions Judge’ 
charge to the jury. He laid before them 
as far aS was necessary, the provision 


-of sB. 390, 391, 395, 410 and 412, Indial 


Penal Code. 
he said : 


“Jt is now for you to decide whether Manger 
was looted or not on February 4, 1834, nea 
(1) 10 O 1029, i 
(2,4 O W N 193, 
(3) 25 O 738, | 


Towards the end of his charg: 
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Jhakarwara by decoits five or morein number and 
whether Bhikai and Kherai were among them or 
not? Jf you are satisfied on that point beyond 
apy reasonable doubt you will have to decide 
whether the property produced in this Court is the 
looted property of that dacoity. 

“If this fact is also established in your opinion 
you will have to decide whether the four accused 
Nanku, Terhi, Manorath and Ram Subhag, dis- 
honestly received or retained the property Exs. III 
_ to XLIX, knowing or having reason to believe that 
it was the property, possession whereof had been 
transferred by the commission of dacoity. 

“In a a the last question you will have 
to decide whether having regard to the facts which 
are proved beyond any dispute that the property 
was recovered from the houses of the four accused 
named above on February 2f, i. e. 20 days after 
the occurrence, and that some of the articles were 
found not only concealed but in places where new 
pieces of cloth are not usually kept in anybody’s 
house, the accused can be fixed with knowledge 
or reason to believe that the property had been 
transferred by dacoity. 

.“I may tell you in the end that if you have 
a reasonable doubt as to the guilt of the accused 
its benefit should be given to them,” 


In the circumstances we can see no 
reason for holding that the jury werein 
any way misdirected, or insufficiently 


directed, and even if we held that there 
was any slight misdirection or insufficiency 
of direction, we should not be of opiniou 
that in the present case any failure of 
justice has been occasioned, and we should 
not, having regard to the provisions of 
s. 037 (d), Criminal Procedure Code, feel 
called upon to interfere. 

The result is that we think the learned 
Sessions Judge was clearly wrong in 
setting aside the convictions and sentences 
of the four respondents and we accord- 
ingly allow this appeal, and restore the 
conviction under s. 412, Indian Penal Code, 
of eachof them. As regards the sentences, 
we note that these men were in jail 
between October 13, 1934, and January 
lo, 1935, and they have also been 
in jail again since April 17, 1935, 
on which date they were ordered by this 
Court to be re-arrested. They have, that 
is to say, been in jail since their original 
conviction for a little over eight months. 
In the circumstances we direct that they 
serve a further period of one year and 
nine months’ rigorous imprisonment each 
from the date of this decision. 

D, Appeal allowed. 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1371 of 1932 
August 13, 1935 

Ganaa NATE, J. 

BIR AHIR AND OTHERS—DEFENDANTS— 

APPELLANTS 
versus 

BHAGWANT PRASAD AND ANOTHER— 

PLAINTIFFS AND OTAERS - DEFENDANTS 
—RBSPONDENTS 

Co-sharer—One co-sharer in exclusive possession of 
land building on it without consent of others, and in 
spite of objection—Building recent—Demolition, if 
can be ordered, 

One ofa several joint owners is not entitled to 
make a building on the joint property without the 
consent of other joint owners notwithstanding that 
the erection of such building- might cause no direct 
loss tothe other joint owners, Sheo Harakh Upadhya 
v. Jat Gobind Tewari (2), relied on. l 

Where a co-sharer in exclusive possession, erects 
a building of recent date, even after objection, demo- 
lition of the construction should be ordered, 

S.C. A. from the decision of the Sub- 
ordinate Judge of Azamgarh, dated Novem- 
ber 8, 1932. 

Mr. Mukhtar Ahmad, for the Appellants. 

Messrs. Ambika Prasad Dube and Jagan- 
nath Prasad Kakkar, for the Respondents. 

Judgment.—This is a defendants’ 
appeal and arises out of a suit brought 
against them by the plaintiffs for joint pos-. 
session over the plots describsd in the 
plaint by demolition of the constructions 
made thereon by the defendants. The 
trial Court decreed the suit. In appeal the 
learned Subordinate Judge confirmed the. 
decision of the trial Court. Out of the 
plots which were in dispute this appeal is 
confined to only ong plot No. 185 which was 
the sir of the defendants. lt has: been: 
found by both the Courts below that the 
defendants are co-sharers; that the con- 
structicns have been made by the defend- 
ants on this plot (plot No. 185) recently. 
without the plaintiffs’ consent, and that 
there is no bar of estoppel or acqiescence, 
It has also been found that this plot is de- 

endants’ sir. - 
i It is urged by the learned Counsel for the 
appellants that inasmuch as the plot is 
their sir and they have a right of exclu- 
sive possession, their buildings should 
not be demolished. The defendants rely 
on Lahaso Kuar v. Mahabir Tewari (I); 
This case is distinguishable. There it was’ 
found that the defendant . had been in 
possession of the plot in dispute by making 
constructions thereon with the consent of 
the other co-sharers. It was held that 
when one co sharer is in exclusive posses 


(1) 13 AL J 555; 29 Ind. Cas. 15; 37 A 412. 
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Bion of 4 particular plot for a very lung 
time and has made constructions thereon, 
the presumption is that he is so in posses- 
sion with the consent of the other co- 
sharers. The other co-sharers cannot after 
lying by for many years come in and ask 
to have the constructions demolished. It is 
not the case here. 

There is no doubt that the plot has been 
in possession of the defendants as their 
sir land for a long time but the fact that 
it has been in their possession as sir land 
shows that the defendants were allowed to 
occupy it, and to.have exclusive possession 
over it for a particular purpose, namely, 
cultivation and the defendants did use the 
plot for the same purpose till they chose to 
build the constructions in dispute. The 

efendants had no right to use the plot for 
a differerit purpose and to alter the char- 
acter of the exclusive possession in such a 
manner as jt might have a prejudicial effect 
on the plaintiff in the event of partition. 
The plaintiffs who are co-sharers are entitled 
to object to the use of the land which had 
not been authorised by them expressly or 
by implication. It has been urged that in 
thé case of partition the plot would fall to 
the share of the defendants. It is not 
Certain that it would fall to the share of 
the defendants. It may or may not. In 
case itis not allotted to the share of the 
defendants, and if it is allotted to the 
plaintifs, the plaintifs’ right will be 
affected by the buildings if they are 
allowed to remain on the agricultural land. 
In Sheo Harakh Upadhya v. Jai Gobind 
Tewari (2), it was held that one of several 
joint owners was not entitled to make a 
building on the joint property without the 
consent of other joint-owners notwithstand- 
ing that the erection of such building might 
cause no direct loss to the other joint owners, 
and in such a case a mandatory injunction 
ought to be granted even though it was 
found that the land built on it had been in 
the exclusive possession of the person erect- 
ing the building where the erection was of 
recent date and had been objected to from 
the beginning. The principle to be 
applied in such cases was whether the 
6rection of the building was in keeping 
with the method of exclusive possession 
hitherto enjoyed by the co-owner, There is 
no force in the appeal. It is, therefore, 
ordered that it be dismissed with costs. 

Permission to file a Letters Patent Appea 
is rejected. 

Di ae Appeal dismissed, 
(2) 104 Ind, Cas. 414; A I R 1927 All, 709, 
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OUDH CHIEF COURT 
Second Civil Appeal No. 156 of 1934 
September 20, 1935 
Kina, O. J. AND SMITS, J. 
MUHAMMAD ABID AND ANOTHER 
— DEFEN DANTS—APPELLANTS 
versus ; 
HAJI BAKSHU AND OTHERS— 
PLAINTIFFS AND OTHERS—DE&FEND: NTS 


— RESPONDENTS 

Muhammadan Law—~Wakifi—Takiadar, whines a 
duly constituted mutwalli—Suit by plaintiffs re- 
presenting Muhammadan community for possession of 
wakf property—No duly constituted mutwalli—Dec- 
ree for posseasion, tf can be given. 

A taktadar is not necessarily a duly constituted 
mutwallr, A person may take it upon himself to 
be aitaktadar, in the sense that he takes charge of 
a graveyard, and concerns himself in its manage - 
ment, but it does not necessarily follow that he is a` 
duly constituted mutwalli, or that he has any legal 
authority to manage the grave-yard. [p. 917, col. 2; 
p. 918, col. 1.] 

Where there is no properly constituted mutwallz 
of the wakf property, then itis justifiable to decree 
possession ofthe property in favour of the plaintiffs, 
who sue in arepresentative capacity on behalf of 
the Mubammadan community, because no one has a 


batter title to possession than the plaintiffs. Noor 
Mohamad Sahib v, Karim Bibi Ammal (4) and 
Rangaswami Nayudu v. Krishnaswami Aiyar (5), 


relied on, Dasondhay v, Mohamad Abu Nasar (1), 
Kazi Hassan v. Sagun Balkrishna (2) and Kamaraju 
v. Asanali Sheriff -(3), explained and distinguish- 
ed. {p. 918, col. 2; p 319, col, 1.] 


S.C. A. against a decree of the Subordi- 
nate Judge, Lucknow, dated April 28, 1934, 
confirming the decree. of the Munsif, 
North Lucknow, dated May 26, 1933. : 

Mr. 5. C. Das, for the Appellant. : 

Mr. Naim Ullah for Mr. Ghulam Hasan, 
for the Respondents. 

Judgment.—This is a defendants’ 
appeal arising out of a representative suit 
instituted under O., I, r. 8, of the Code of 
Civil Procedure by certain plaintiffs, on 
behalf of the Muhammadan community, 
praying for a declaration that certain plots: 
of land situated in Mohalla Nawabganj are’ 
public wakf property and praying for 
recovery of possession over those plots. 

The plaintiffs’ case was that the plots in 
suit were a public graveyard, and as such, 
were public wakf property, and one Ashraf 
Ali had been takiadar at one time, In the 
year 1926 the property in suit had been 
sold by defendant Nos.1to3 and by the 
father of defendants No. 4 and 5 to Abdul 
Hakim, respondent No. 7. The latter in 
turn transferred the property in suit, in 
1933, to the defendants Muhammad Abid 

and Muhammad Nazir for Rs. 1,000. The 
plaintiffs alleged that they, and all the 
members of the Muhammadan community 
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in the locality, had a right to use the land 
for the purpose of reciting Fatiha and for 
performing other religious ceremonies, . but 
the contesting defendants obstructed them 
and claimed that the land was their own 
property. 

The defendants Nos. 6 and 7, who 
purchased the property from Abdul Hakim, 
contested the suiton the ground that the 
Jand was their own property, and nota 
publicywakf, and that they were the right- 

ul owners in possession. 

The Oourts below have concurred in 
finding that the land is a public graveyard, 
and have decreed the plaintiffs’ claim. 

In second appeal, on behalf of the defend- 
ants Nos. 6 and 7, the question of title is no 
longer disputed. The position is accepted 
that the plots in suit form a public Muham- 
madan graveyard, and the decree fora 
declaration to that effect ig not challenged. 
The only point argued before us is that 
the Court below was wrong in granting a 
decree to the plaintiffs for possession of the 
plots in suit, 

Itis argued that the plaintiffs neither 
personally, nor as representatives of the 
Muhammadan community, are entitled to 
Possession of the land in suit, and that 
possession could only be decreed in favour 
of a duly constituted mutwalli. 

In support of this contention reliance is 
placed on the ruling in Dasondhay v. 
Muhammad Abu Nasar, I. L. R. 33 All. 660, 
at p. 664) (1). That was a suit by two 
Muhammadans for a declaration that 
certain property was wakf and to set aside 
certain alienations and recover possession. 
It was held that such a suit was 
maintainable without permission obtained 
under s. 30 of the Code of Civil Procedure, 
1882, corresponding to O. I, r. 8 of the 
Present Gode. A decree was granted for a 
declaration that the property was wakf, but 
the Court held that the plaintiffs were not 
entitled to a decree for possession. The 
learned Judges observed: ‘It seems to US, 
however, that whether the respondents 
are regarded as suing for themselves or on 
behalf of the whole Muhammadan com- 
munity ofthe kasba, they are not entitled 
to a decree for possession of the property. 
They are entitled only to a declaration 
that the transfers mentioned in the first 
prayer forrelief are invalid onthe ground 
that the property is wakf”. No reason is 
. given for this view, and it must be taken as 
an obiter dictum, sofar as a representative 
Ae 33 A 66) at p. 661; 11 Ind, Oas, 36,8 ALJ 
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sult is concerned, because the suit with- 
which their Lordships were concerned was 
not a representative suit, Also it is not 
clear whether, in that case, there were any 
duly constituted mutwallis of the property 
or not. 

Certain other rulings of the Allahabad 
High Court have been cited, but we do not 
think it necessary to refer to them as they 
deal with suit under s. 92 of the Code of Civil 
Procedure, 

Another case relied upon by the appellants 
is Kazi Hassan v. Sagun Balkrishna, I. L. R. 
24 Bom. 170 /2). This was a suit for 
possession of certain lands on the allegation 
that they had been granted as wakf to 
the plaintiffs’ ancestor. In that case it 
was remarked at page 176* that:—“If they” 
(the plaintiffs) “are also the holders of the 
Office of mutwalli they can obtain the 
possession of the wakf property themselves, 
to be by them applied tothe purposes of the 
wakf”. It is argued that the implication 
isthat only mutwallis can sue for posses- 
sion, but the point did not directly arise, 
and the case cannot be treated as any clear 
authority for the appellants’ proposition. 
In Kamaraju v. Asanali Sheriff, I. L.R. 
23 Mad. 99 (3) it was held that an 
individual worshipper in a mosque is not 
entitled to sue for the recovery of posses- 
sion of the land belonging tothe mosque. 
While there is a trustee who has not been 
removed from his office, he is the only 
person entitled (irrespective ofs. 30 of the 
Code of Civil Procedure, 1882) to sue for the 
recovery of the land belonging to the 
institution. We think that this ruling can 
be distinguished on thefacts, In that case 
there were duly constituted mutwallis, 
but in the case before us the Court below 
has come toa finding that there is no proof 
that there are any properly constituted 
mutwallis, Defendants Nos. 9 to 13 
claimed to be mutwallis of the prop- 
erty, ard the plaintiffs’ Counsel made 
a statement to the effect that the de- 
fendants Nos. 9to13 are takiadars. This 
seems to have been taken as-an admission 
that they were properly constituted mut- 
wallis, but we do not think that the 
statement can be held to amount to such 
an admission. A takiadar is not necessarily 
a duly constituted mutwalli. A person 
may take it upon himself to be a takia- 
dar, in the sense that he takes charge 
of a grave-yard, and concerns himself jn 

(2) 24 B 170. 

(3) 23 M 99, 

*Page of 24 B,—[Hd.]| 
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ifs management, but it does not neces- 
sarily follow that he isa duly constituted 
mutwalli, or that he has any legal authori- 
ty to manage the graveyard. Tor the 
purposes of this case we takeit that there 
are no properly constituted mutwaillis, and 
on that ground the last mentioned ruling 
can be distinguished. The case of Noor 
Mohammad Sahib v. Karim Bibi Ammal, 
27 M. L. J. 270 (4) gives some 
support to the appellants’ view. It was 
held that the worshippers of a mosque 
cannot, whether in their individual or in 
there collective capacily, maintain a suit 
for pcssession of the properties belonging 
to the mosque. In this ruling certain 
previous authorities are relied upon, but 
there is no independent reasoning. It is 
not clear whether in that case there were 
any mutwallis who might have been 
entitled to sue for possession. 

` The learned Counsel for the respondents 
has cited authorities for the proposition 
that members of the Muhammadan com- 
munity, suing in a representative capacity, 
can sue for pcssession of wakf property, 
if there are no properly constituted mut- 
wallis of that property. He has relied 
upon the case of Rangaswami Nayudu v. 
Krishnaswami Aryar, 71 Ind. Cas. 463 (5). 
In that case a Bench of the Madras High 
Court held that the property bequeathed 
toatemple,. although notionally held by a 
deity, must te in some human being or 
beings. Ifthere is a.trustee or manager, 
‘he can sue for its possession: but where 
there is no trustee or manager, the right 
to sue for possession on behalf of the trust 
may vest in the regular body of worship- 
pers of the temple. Insuch a case, wor- 
shippers who obtain permission under O. I, 
r. 8, are entitled to maintain the suit and 
‘obtain a decree for possession. This ruling 
does, no doubt, directly support the respond- 
ente, and justifies the decree given by the 
“Court below on the understanding that there 
are no duly constituted mutawallis. The 
case of Maulvi Muhammad Fahimul Hug v. 
Jagat Baldev Ghosh 74 Ind. Cas. 403 (6) is 
a decision by the Patra High Court, and 
goes further than the proposition for which 
the respondents contend. In that case it 
“was held that a beneficiary of a trust in 
respect of a Muhammadan wakf interested 
in the maintenance of a mosque cr other 
“dae 27 M L J270; 25Ind. Cas. 559: 16 MLCT 


(5) 71 Ind. Caa, 4€8; 17 L W 147: 44 ML J lie: 
1 3985 Mad, 276 32 M L T 133. KA 

) nd. Cas, 303; 2 Pat, 391: A I R 1923 Pat, 475: 
AP LT 675, SANE pIN, 
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charitable institution may, without having 
recourse to the provisions of O. 1; r. 8 of the 
Code of Civil Procedure, and without suing 
in a representative capacity on behalf of 
the other beneficiaries, sue for recovery of 
possession of the property wrongfully alie- 
nated by the trustee, and for the incidental 
declaration that the properties are the 
subject of the trust and that they cannot 
be alienated. It is unnecessary tor us to 
go tothis length, asin the case before us 
the plaintifis sue in a representative 
capacity on behalf of the Mubammadan 
community. 


Reliance is also placed upon a Full 


Bench ruling of the Allahabad High 
Court in Jawahra v. Akbar Husain, 
I. L. R. 7 All, 178 (7). In that case 


it was held that a Muhammadan who has 
a right to sue a mosygue for purposes of 
devotion is entitled to exercise such right 
without hindrance, and is competent to 
Maintain a suit against any one who inter- 
feres with ita exercise irrespective of the 
provisions of ss. 30 and 539 of the Code 
of Civil Procedure, 1882. In that case the 
plaintiff had claimed a declaration of his 
right to repair an old dilapidated mosque, 
and he had further claimed the demolition 
of certain constructions made by the 
defendants on the land belonging to the 
mosque. The learned Advocate for the 
appellants seeks to distinguish this ruling 
on the ground that the plaintifis did not 
clearly sue for possession of the land upon 
which the alleged encroachments had been 
made, but only asked for the demolition of 
the constructions. Jt is true that posses- 
sion does not appear to have been express- 
ly claimed, but on the reasoning of the 
learned Judges in that caseit would seem 
that the plaintiff would have been entitled 
to sue on behalf of the wakf not merely 
for demolilion of the encroachments on 
the land, but for possession of the land 
itself. , l 

It appears, therefore, that there is some 
conflict of judicial opinion on the point . 
whether pcssession can be decreed to 
plaintiffs who sue in a representative 
capacity, but there is certainly good authori- 
iy in support of the view taken by the 
Court below, and we see no reason to 
dissent frcm that view. It seems to us that 
when there is no properly constituted 
muiwalli of the wakf property, then it is 
justifiable to decree possession of the pro- 
perty in favour of the plaintiffs, who sue 
in a representative capacity on behalf of 

(7) 7 A 178; A W N 1884, 182. i 
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_ the Muhammadan community, because no 


l 


one has a better title to possession than 
‘the plaintifis. The learned Advocate for 
the respondents has distinctly stated on 
behalf of his clients that they are prepared 
to make over the management and posses- 
‘sion of the property to anv mutwalli who 
‘may be duly constituted. It is laid down 
In the decree itself that possession is 
‘awarded to the plaintiffs on behalf of the 
Muhammadan community. We see no 
reason, therefore, to modify the decree 
‘granted by the Court below, and we dismiss 
the appeal with costs. 

D. Appeal dismissed. 





ALLAHABAD HIGH COURT 

Criminal Revision Application No. 980 

of 1934 

April 5, 1935 
SULAIMAN, O. J. AND BENNET, J. 
IMAM BAKSH AND OTHERS - APPLICANTS 

VETSUS 
EMPEROR—Oppositz Party 
= U. P. Municipalities Act (II of 1916), ss. 245 (3), 
` 298 (F), 3—Bye-laws under s. 298. F—Power of Com- 
missioner regarding their applicability. 
_ _ Section 245 (3), U. P. Municipalities Act, entitles 
the Commissioner to make the provisions of that 
section and ofany bye-law made under. heading G 
-of 8. 298, applicable to areas within one mile of 
Municipal limits but it does not authorise him to make 
other bye-laws made under headings applicable to 
such areas and such bye-laws-would be ultra vires 
“Bo far as this areais concerned. 

Bye-laws framed under s. 298-F cannot be made 
-applicable evento areas within one mile outside 
Municipal limits, unless such limits are extended by 
Local Government under 8. 3 of the Act. 

Or. R. App. from an order of the Addi- 
tional Magistrate, Almora, dated July 33, 
1934, | 

Messrs. Gopi Nath Kunzru and B. L. 
Dave, for the Applicants. 

__ The Assistant Government Advocate, for 
the-Crown. 

Sulaiman, C. J.—This is an application 


| in revision from the order of the Additional 


Magistrate of Almora, dismissing the 


_ applicants’ appeal from their convictions 


by the Magistrate and sentences of fine 
imposed upon them. The applicants are 
butchers who used to keep stalls in the 
municipal market of Almora but ultimately 
izit that market, shifted outside the 
municipal limits and opened meat stalls 
‘within a mile of the municipal limits. 
Under a notification published in the Govern- 
‘ment Gazette of October 1, 1932, the pro- 
visions of s. 245, Municipalities Act, were 
exte dei by ike Commissioner, to whom 
the power had been delegated by the 
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-as- that particular section was 


-already notified. 


-compel the goats 


-clearly showed that the 
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Local Government: - In: the’: notification:the 
words actually used are that the limits ‘of 
the Board are extended, ete., but- there is 
no doubt that what was intended was that 
the provisions of s. 245 were being made 
app'icable te this extended area, inasmuch 
actually 
quoted in the notification. - we 

The notice of this-extension of ‘the limits 
for purposes of s. 215. was - given-to-all 
these persons, but they did not obtain any 
license for carrying on their business and 
slaughtered animals -without. bringing 
them to the municipal office to - get them 
passed. - Accordingly the. Officiating 
Executive Officer made a complaint: to the 
‘City Magistrate that these accused persons 
had infringed the municipal bye-laws 
Before the Magistrate 
as well as the Appellate Conrt there was 
some dispute -as to whether the limits -to 
which the Act was made applicable. were 
in excess of the maximum ` of one mile 
-provided in s. 245 (3). The lower Appel- 
-Jate Court is satisfied that so far as the shops 
-occupied by the ‘accused are concerned, 
they are well. within one mile. It there- 
fore seems wholly unnecessary to consider 
whether the Appellate Court's finding that 
the entire limits are within one mile ia 
based on any legal evidence. If -the ac- 
cused have been carrying on business at 
places within one mile ofthe limits of the 
Municipal Boird, then the notification is 


‘applicable to these places, notwithstand- 


inapplicability to certain other 


ing lis 
We 


areas which may be beyond one-mile. 
see no force in this objection. 

The trying Magistrate came to the con- 
clusion that the - business carried on by 
the accused was likely tobe a. nuisance, 
and therefore, the bye-law framed by the 
-Municipal Board under s. 298 would be 
applicable. No doubt he thought thatto 
a certain extent the purpose of the Board 
for imposing a license fee appeared to be 
to increase their revenue because owing 
to the transfer of tha shops-.to the 
outskirts the incomes of the Board from the 
meat mirket had been affected, and that 
the fact that the Board Inspector did not 
of those shops which 
to be examined, 
Board was con- 
cerned more with tbeir income rather 
than the health of the public. - All the 
same he came to the conclusion that the 
bye-laws made by the. Board ware per- 
fectly valid and a breach of the bye-laws 


were within the limits 


was aD offence committed by the accused, 
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‘On appeal this view has been affirmed by 
the lower Apppellate Court. 

There can be no doubt that the Com- 
‘missioner under the authority vested in 
him has made the provisions of a. 245, 
‘Municipalities Act, applicable to the area 
-aver which the accused's shops stand. But 
s, 245 (3) entitled him to make the pro- 
:visions of that section and of any bye-law 
made under heading Q ofe. 298 applica- 
ble and did not authorise him to make 
other bye-laws made under headings ap- 
‘plicable to such areas. Professedly it were 
‘the bye-lawa under the headings F and 
‘J which were made applicable. kor this 
the learned Commissioner had no authority 
.and the bye-laws therefore, are ultra vires 
.80 far as this area is concerned. 

It may well be that bye-law F which 
‘refers to markete, slaughter houses, sale 
‘of food, ete., can prohibit the use of any 
‘Place as a shop for the sale of meat and 
. prescribe conditions under which license 
‘may be granted, and provide for inspec- 


tion and regulation of the conduct of 
"business would be applicable to a meat 
-trade of this kind. On the other hand, 


‘bye-law G relates to offensive trades like 
. boiling or storing of blood, ete., storing 
. hides, ete., tanning, etc. 

It may be argued that G (13) (b) and 
(c) provide for inspection and regulation 
'of the conduct of business in a place, so 
ag to secure cleanliness therein or to 
minimize any injurious, offensive or 
dangerous effect arising or likely to arise 
therefrom. But these are intended to 
relate to offensive trades of the kind 
-mentioned inG. It may also be assumed 
that under J (d)a bye-law can fix charges 
.of fees for any municipal service rendered 
But byelaws under F and J cannot be 
‘made applicable under s. 245 (3) at all, and 
-admittedly the bye-laws under G have not 
been made applicable by the notification 
to the area outside the municipal limits. 

The next point which has been argued 
by the learned Assistant Government 
Advocate is that even independently of 
the bye-laws, the Board had authority under 
the substantive section itself, s. 245. to 
serve notice on the accused and to de- 
mand that they should take out a license on 
‘payment of a fee and that a non-compli- 
anco with this notice renders them liable 
under s, 245 (2) to be convicted and fined 

Now, s. 2490 refers to nuisances from 
certain trades and professions and the 
marginal heading also indicates that the 
-objeck igh oregulate offensive trades. And 
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that is why only bye-laws under G are 
mentioned in sub-s. (3). For the regulation 
of meat trade there are special bye laws 
under s. 298-F, which cannot be made ap- 
plicable by virtue of s. 245 to areas outside 
the municipal limits. Where a Board is 
satisfied that any building or place within the 
limits of the municipality which any person 
uses or intends to use as a place of business, 
for disposal of any article is likely to 
occasion a public nuisance, the Baard may 
reqaire by notice the owner or occupier 
to refrain from using it for such purpose, 
or only touse, or allow itto be used, the 
building or place for such purposes under 
such conditions or after such alterations 
as the Board imposes with the object of 
rendering the use of the building or 
place for such purposes free from objection, 
Obviously this section deals with particular 
cases which are brought to the notice of 
the Board and in respect cf which the 
Board is satisfied that there is a danger 
of a public nuisance being occasioned. It 
does not contemplate the framing of 
general bye-laws which would be applic- 
able to all places and buildings within 
the municipal limits and would govern 
all residents. Now, s. 294, Municipalities 
Act, empowers a Hoard to charge a fee to 
be fixed by a bye-law for any license, 
sanction or permission which it is entitled 
or required to grant under this Act, 
Without framing a bye-law the Board is 
not entitled to demand a license fee. 
Nor can s. 293 be made applicable under 
s. 245 (3). It follows that if s. 210 does not 
authorise a Boaid to frame a bye-law under 
F it hasno power to demand a license 
fee. We are, therefore, unable to accept 
on behalf of the 
Municipal Board had 
authority under the substantive 8. 240 to 
demand the license fee or insist on pay- 
ment of license fee betore business ie carried 
on. Of course itisopen to the Board to 
approach the Local Government for the 
extension of the limits of the Municipal 
Board under s. 3 of the Act. Without 
such extension there seems to be no 
provision in the Act under which bys-laws 
under F which are appropriate can be 
made applicable outside municipal limits. 
We accordingly allow this revision and 
setting aside the convictions and sentences 
passed on the accused, acyuit them of the 
offences with which they were charged and 
direct that the fines, if paid, be refunded. 


D, Revision allowed, 


Crown that the 
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OUDH CHIEF COURT 
Execution of Decree Appeal No. 81 
of 1934 
October 1, 1935 
SRIVASTAVA AND ZAla-0L Hasan, Jd. 
RAM MOHAN LAL- JUDGMENT-DEBTOR— 
OwJECTOR— APPELLANT _ 
versus 
Lala RADHEY LAL AND anotagr— 
DECREE-HOLDER AND ANOTHER—d ULGMENT- 


DEBTORS— RESPONDENTS 

Exebution — Transfer of, to another Court—Ap- 
plication jor execution to the transferring Court — 
Jurisdiction to entertain—VPartial transfer of 
execution — Civil Procedure Code (Act V of 190%), 
0. XXI,r. 10—Appeal — New objection — Question 
of law and jurisdiction raised — Whether canbe 
entertained, 

A decree for sale was passed by the Sutordinate 
„Judge of B District. The property ordered to be sold 
was situate partly in the G District and partly in the 
B District. On an application made by the decree- 
holder, the Subordinate Judge of B transferred the 
decree for execution to the Subordinate Judge of U. 
While proceedings for sale of the property situate in 
the G District were still pending in the Court of the 
Subordinate Judge of G, an application was made 
by the decree-holder to the Subordinate Judge of B 
for sale of the property situate within the jurisdic- 
tion ; 

Held, that while the Subordinate Judge of G was 
seized of the execution in respect of the decree, no 
application for execution could be entertained by 
_theSubordinate Judge of B. Maharaja of Bobbilli 
v. Narasarajupeda Baliari Srimhulw (1) and Moham- 
mad Shakir v. Jugal Kishore (2), followed. 

There is no provision in the Code of Civil Procedure 
‘allowing partial transfer of execution: 

Held, that a new objection not raised in a lower 
Court can be entertained by the High Court, if it 
is one of law and raises the question of jurisdic- 
tion. 

Ex.of D. A. against the order of the 
Subordinate Judge, Bahraich, dated 


November 16, 1934. 


Mr. B. K. Dhaon, for the Appellant. 

Mr. Radha Krishna, for the Respondents. 

Judgment.—This is a judgment-deptor's 
appeal. 

The facts cf the case are that a decree 
for sale was passed by the Subordinate 
Judge of Babraich. The property o1 dered 
to be sold was siluate partly in the Gonda 
District and partly in the Bahraich Dis- 
ict. On an application made by the 
decree-holder the Subordinate Judge of 
Bahraich transferred the decree for execu- 
tion to the Subordinate Judgeof Gonda. 
While proceedings for sale of the property 
situate inthe Gonda District were still 
pending in the Court of the Subordinate 
Judge of Gonda, an application was made 
by the decree-holder to the Subordinate 
Judge of Bahraich for sale of the property 
situate within his jurisdiction. The judg- 
' ment-debtor opposed the application on the 
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ground of his bking an agriculturist and 
asked for postponement of the execution 
proceedings on the same ground. ‘The ap- 
plication was rejected and the judgment- 
debtor has appealed against it to thig 
Court. 


The only contention urged on behalf of 
the appellant ia that the execution of the 
decree having been transferred to the 
Court of the Subordinate Judge of Gonda 
and proceedings for sale being still pend- 
Ing in that Crurt, the Subordinate Judge 
of Bahraich had no jurisdiction to enter- 
tain the application for execution which 
was made to him for sale of the property 
in the Bahraich District. It has been 
objected on behalf of the decree-holder 
respondent that this is a new objection 
which was not raised in the lower Court. 
This is so but we have decided to enter- 
tain the plea in as much asit is one of 
law and raises a question of jurisdiction, 
Section 38 of the Code of Civil Procedure 
provides that a decree may be executed 
either by the Couit which passed it bythe 
Court to which jt is sent for execution. 
We are not aware ofany provision in the 
Code of Civil Procedure allowing partial 
transfer of execution. Order XXJ, r. 10, 
also shows that where execution has been 
transferred to another Court, applications 
for execution must be made to such Court. 
More than one execution application might 
be permissible if they are made to the 
same Court but while the Subordinate 
Judge of Gonda is seized of tke execution 
in respect of the decree in question, no 
application for execution could be enter- 
tained by the Subordinate Judge of Bah- 
raich. This view is also supported by the 
decision of their Lordships of the Judicial 
Committee in Maharaja of Bobbilli v. Nara- 
sarajuveda Baliara Simhulu, L. R. 481. A. 
#48 (1) in which dealing with a question 
of limitation, their Lordships of the Judi- 
cial Committee held that when a decree 
of a District Court had been sent to the 
Court of a Munsif for execution and had 
not been returned to the District Court, 
the proper Court in which an application 
for execution could be made was the 
Court of the Munsif and pot the District 
Court, Relying on this decision a learned 
Judge of the late Court of the Judicial 
Commissioner of Oudh in Muhammad 


(1) 43 I A 238; 36 Ind, Cas. 682; 31 M LJ 300; 18 
Bom. L R $03; 49 M 640; 4A L J 1129; 20 MLT 
472; 24 O L J 478; 4L W 558; (1916) 2 M W N 541; 21 
OW N 162:1 P L W 26 (P 0). 
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Shakir v. Jugal Kishore 28 O. ©., 169 (2) 
held that both according tolaw and sound 
practice, jurisdiction of the Court to which 
execution is sent ceases only when that 
Court sends a certificate to the Court which 
passed the decree under s. 41 of the Code 
‘of Civil Procedure. We are of the same 
opinion. 

We. accordingly allow the appeal, cet 
aside the order of the lower Court, and 
dismiss the application for execution made 
to the Subordinate Judge of Bahraich. In 
the circumstances we make no order ag to 
costs of the appeal. 

D. Appeal allowed. 

(2)28 O 0169; 85 Ind Cas. 455; IG O &A L R 1277; 
10 WN1794: AI B1925 Oudh 492. 





PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Revision Petition No. 390 of 1°34 
April 25, 19385 
ÀLYOND, A. J.C. 
FAZAL QADAR—PLALNTIFF—PETITIONER 
; VETSUS 

FAZAL ILLAHI—DEFENDANT— OPPOSITE 

| Party, 

Civil Procedure Code (Act V of 1908), 0. III, 
7. 4 (2), O. IK, r. 9—‘Court’ includes not only Court 
where original power-of-attorney is filed but also 
one to which case is transferred but does not include 
one which ceased to exercise jurisdiction—Dismissal 
for default—Restoration—Sufficient cause. 

The Court which is coutemplated by O,III, r. 4 
(2), Civil Procedure Code, includes not only the 
Court where the original power-of-attorney was filed, 
but also in view of the provisions of 8. 350, Civil 
Procedure Code, the Court to which a case is sub- 
sequently transferred. The Court which has ceased 
to exercise jurisdiction in a case cannot grant leave 
to determine a power-ol-attorney. 

Where asuitis dismissed for’ default, it cannot 
be restored until and unless a valid cause is esta- 
blished or non-service of the notice is proved 

Chirag Shah v. Daud Khan (Miscellaneous Appeal 
No. 270/123 of 1930) followed, 

©. Rev. P. from the order of the Second 
Additional Judge, Peshawar, dated April 
26, 1934. 

Messrs. Saaduddin Khan and Abdul Latif 
Khan, for the Petitioner. 

Messrs. Raja Singh and Shaikh Mohd. 
Shafi, for the Opposite Party. 

Order.—in this case the plaintif, Mian 
Fazal Qadir, sued Mian Fazal Illahi for 
rendition of accounts. The case was first 
dealt with by the Treasury Officer, Pesha- 
war (Sub-Judge, Second Olass). Thereafter 
proceedings were stayed in the case owing 
to other proceedings pending in the Court 
of the Senior Sub-Judge. On the conclu- 
sion of the proceedings in the Senior Sub- 
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Judge's Court the case was transferred to the 
Honorary Sub-Judge, Third Class, Pesha- 
war. On July 25, 1933, the latter Court 
ordered that the parties be summoned for 
August 3, 1933. Service had not been 
effected by that date and, therefore, it was 
directed that parties and Counsel be sum- 
moned for October 3, 1933. The plaintiff 
was not personally served on that day, bat 
the notice was served on Kazi Mahammad 
Asiam who had been his pleader ih the 
Court of the Treasury Officer and he noted 
on the summons that he was no longer 
his Counsel and was only engaged for the 
Court of the Treasury Officer. Thè trial 
Court held that plaintiff had been duly 
served and accordingly dismissed his suit 
under O. IX, r.8. An application for set- 
ting aside this dismissal was made and 
was rejected on March 15, 1934. The 
learned Judge based his order on an un- 
published ruling by a Bench of this Court 
in Miscellaneous Appeal No. 270/123 of 
1930 Chiragh Shah v. Daud Khan. An 
appeal was preferred in the Court of the 
District Judge and the appeal was dismissed 
by the Second Additional Judge on April 
26, 1934. An application for revision of 
that order has now been mae to this 
Court. 

Learned Counsel contends that the pro- 
visions of O. ITI, r.4 (2) do not apply in 
the present case because the leave of the 
Court contemplated by that sub-section 
means the Oourt in which the suit was 
originally instituted, and not the Court to 
which it was subsequently transfered. He 
contends that the case relied on by the. 
Court below is distinguishable on the 
ground, that as regards an Appellate Court 
there is Specific provision made in sub-r, 3 
to the same rule. He further contends that 
8. 150 of the Code has no application to 
the facte of the present case berause that 
section deals only with the powers and 
duties of the Court to which the case is 
transferred. He further relies on a case re- 
ported in Satya Pal v. Sant Ram (1). I cannot 
argée that any of these arguments supports 
the case for the plaintiff. It appearsto me 
that the Court which is ‘contemplated by 
O. III, r. 4 (2) includes not only the Court 
where the original power-of-attorney was 
filed, but also in view of the provisions 
of s. 150, Civil Procedure Code, the Court 
to which a case is subsequenily transfer- 
red. Infact it seems impossible that the 
Court which has ceased to exercise juris- 


ooh 146 Ind. Cas, 944; A IR 1931 Lab, 91:6R L 
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diction in a case could grant leave to 
determine a power-of-attorney. I may 
remark, furthermore, that it is not even 
suggested that the power-of-attorney was 
determined with the leave of the Treasury 
Officer. 

As regards the Lahore case which is 
relied upon by learned Counsel for the 
petitioner, it appears to me that that case 
was decided under inherent powers of the 
Court. “The material part of the judgment 
18 to the following effect: 

‘In my opinion it is unfair to penalise the plaint- 
ifis for the conduct of their Ccunsel even if it was 
‘illegal and specially because the failure of the Coun- 
sel to accept service was brought to the notice of 
the Court in sufficient time to enable it to serve the 
plaintiff personally.” 

In a previous iudgment by the same 
learned Judge a much siricter view was 
taken of O. HF, r, 4. Irefer to Bhai Gopal 
Singh Wadhera & Sonsy. Peramal & Sons 101 
Ind, Cas. 205 (2). It is further contended by 
Counsel for the petitioner that the Court has 
inherent power to restore cases apart from 
those conferred by O. IN, r. 9, and there is 


certainly a conflict of authority on this 


point, The matter, however, is concluded 
s0 far as I am-concerned by the case Chiragh 


Shah yv. Daud Khan in Miscellaneous Appeal 


No. 270/123 of 1980 referred to above. In 
the end of that judgment which is binding 
upon me, it is remarked that when an 
appeal is dismissed in default it cannot be 
restored until and unless a valid cause is 
established or non-seivice of the notice 
proved. The remarks apply with equal 
force to an original suit. 

The last contention made by learned 
Counsel for petitioner is with reference 
to QO. IIJ, r. 5, which provides that service 
on a pleacer shall be. as effectual for all 
purposes as service on the party unless the 
Court otherwise directs. Learned Counsel 
argues that the order of August 3, that 
both parties and counsel be summoned 
amounts toa direction to the contrary. I 
am unable to accept this argument. That 


- order was obviously made with the object 


of facilitating servise on either the plaintiff 
or his Counsel so that the case could pro- 
ceed, and the fact that the learned Judge 
dismissed the suit in default is itself 
sufficient to show that no direction to the 
a was made as contemplated by 
T. 

For these reasons J dismiss this applica- 
tion with costs. Pleader'’s fee Rs. 20. 


D, Application dismissed. 
. (2) 101 Ind. Cas, 205; A I R 1927 Lah. 428. 
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SIND JUDICIAL COMMISSIONER'S 
COURT. 
Criminal! Revision Application No. 164 
of 1934 
October 2, 1934 
FERRERS, J. C. AND O'SULLIVAN, A. J. C. 
DEVJIMAL AND ANCTEBR—ÅPPLICANTS © 


VETSUS 
BMPEROR— Opposite Party 

Criminal Procedure Code (Act V of 1898), ss, 263, 
264—Summary  procedure—Examination of accused 
whether essenttal—Formalities of s. 364. 

The words “if any" in s, 263, Criminal Proce- 
dure Code, do not limit the obligation imposed on 
Courts by s. 3+2 or render it inapplicable to summary 
trials The examination of the accused is an essen- 
tial part of the procedure. Such examination need 
not be taken with all the formalities prescribed by 
s, 361, Criminal Procedure Code. That section itself 
contains a proviso saying that nothing in this eec- 


‘tion shall be deemed to apply to the examination of 


an accused person under s. 263, Oriminal Procedure 
Code. Nevertheless such an examination there must 
be and some record of it must be contained in the 
proceedings. It is not acompliance with this obli- 
gation, to state merely the plea of the accused. 
The prisoner's own plea and examination should be 
recorded in the form provided for that purpose by 
the Local Government. Emperor v. Nabu (D) and 


Shib Chandra Ray v. Nanda Rant Dasi (2), relied 
on, : 

Mr. Jessaram Banasing, for the Appli- 
cants. 

Mr. Partabrat D. Punwani, for the 
Crown. 


Ferrers, J. G.—On March 23, 1934, three 
prisoners were placed before 2 Bench of 
Honorary Magistrates in Karachi. They 
were charged with offences punishable 
under ss. 323, 504 and 506, Indian Penal 


Code. The learned Magistrates appeared 
to have decided to dispose of this case 
underthe summary procedure. Unfortun- 


ately, however, owing to the want of quorum 
and other reasons the proceedings were 
protracted until June 29, 1934. It is obvious 
that the summary procedure was provided 
in order that petty cases might be dis- 
posed of without delay. It is impossible 
that Magistrates at the end of June could 
rely upon their own unaided memory for 
the depositions that witnesses had made 
before them in March. Unfortunately the 
whole record of this case is confined to 
two sides of one sheet of foolscap. Even 
this brief record does not comply with the 
requirements of s. 263, Criminal Procedure 
Code. That section requires that even 
when no appeal lies, as in this case, the 
Bench of Magistrates must at least record 
the plea of the accused and his examina- 
tion, if any. The effect of the words ‘if 
any” has been considered by this Court 
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in Emperor v. Nabu hy, It was there 
decided that the words “if any” ins. 263, 
Criminal Procedure Code, do not limit the 
obligation imposed on Courts by s. 342 or 
render it inapplicable to summary trials. 
The examination of the accused is an 
essential part of the procedure. Such 
examination need not be taken with all the 
formalities prescribed by s. 364, Criminal 
-Procedure Code. That section itself con- 
tains a proviso saying that nothing in 
this section shall be deemed to apply to 
the examination of an accused person under 
s. 263, Criminal Procedure Code. Never- 
. theless such an examination there must be 
and some record of it must be contained 
in the proceedings. It is not a com- 
pliance with this obligation to state, as 
the learned Magistrates have stated in this 
case, that accused Nos.2 and 3 ‘in their 
statements” have stated that they did 
pot beat the complainant. The state- 
ments thus referred to are not to be 
found onthe record. The prisoner's own 
plea and examination should be recorded 
in the form provided for that pur- 
pose by the Local Government. 
_ Inthe present case the Bench has not 
made use of the form in the register of 
eases which they ordinarily use. The 
serial number, the date of the commission 
of the offence and the date of the report 
made onthe complaint are entered in that 
register and then follows a note saying 
“ag per attached sheet’. The attached 
sheet contains the particulars required by 
s. 263 (a), (b), (c), (d), (e) and (f). But the 
particulars required by (g) are conspicuous 
by their absence. The plea ofthe ac- 
cused is not there nor is his examination. 
A similar case came before the High Court 
of Calcutta in Shib Chandra Ray v. Nanda 
Rani Dasi (2). The Magistrate in that case 
tried a prisoner: summarily, but he did 
not record the plea of the accused nor 
did he ask the petitioner what his defence 
was. Against this order the High Oourt 
was moved and a Rule was obtained on 
the ground that the conviction was bad 
in law and the sentence was accordingly 
get aside. We follow this precedent and 
direct that the conviction in this case be 
quashed and the fine, if paid, to be refunded. 
D. Rivision allowed. 
(1) 90 Ind. Oas. 434; A I R1926 Sind]; 205 LR 84 


26 Or. L J 1554 (E B). 
(2)9 O W N 76 (notes.) 


AKBAR V. KARAM SHER (PESH.) 


158 [0 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Revision Petition No. 497 of 1934 
June 18, 1935 
MIDDLETON, J. C. 
AKBAR—DeErFen DANi—PRTITIONER 
versus 
KARAM SHER AND OTHERS-— PLAINTIFFS 
AND DEFENDANTS— RESPONDENTS 

Revision—Court granting right of way for future 
—No finding that one existed—No plea of, easement 
of necessity—Court acts without jurisdiction. 

Court granting aright of way for the future, in 
the absence of any finding that one had existed in 
the past and in theabsence ofa plea that a right of 
way should be granted as an easement of necessity, 
acts without jurisdiction. 

Mr. Muhammad Sadiq, for the Petitioner. 

Mr. Gokal Chand, for the Respondents 
Nos. 1 to 3. 

Judgment. —The plaintiffs sued for a 
declaration that they had a right of way 
leading from their own field across cer- 
tain felda belonging to the respondents 
and thence to a tank. In the trial Court 
oral evidence of conflicting nature was 
produced on both sides to which the Court 
was unble to attach any weight. A patwart, 
however, produced revenue records and 
gave evidence that these did not show. 
the existence of any path or right of way 
such as was alleged by the plaintiffs. He 
further stated from his personal knowledge 
that the plaintiffs had not been in the 
habit of using the alleged route. The 
trial Court found that the plaintiffs had 
failed to establish the existence of fan 
easement and dismissed the suit aah 
costs. On appeal before the Additional 
District Judge, Peshawar, that Court did 
not disagree with the findings of the 
trial Court, but considered that it would 
be equitable to grant the plaintiils a right 
cf way along certain field boundaries, 
noting that the owners of the fields on one 
side of those boundaries did not object 
whilst the owners of the fields on the 
other side did object. It then proceeded 
to grant a declaration to the effect that 
the plaintiffs had aright of easement as 
settled by it. The objecting defendant 
comes up in revision. 


It is clear that there is no finding of 
the prior existence of the right of easment 
and that the lower Appellate Court has 
merely given a decision settling a right 
of way for the future. It is urged that 
the Court concerned had jurisdiction to 
try the question whether a right of ease- 
ment existed, but had no jurisdiction to 
grant such a right for the future in the 
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absence of a finding that it had been in 
existence in the past. Against this, 
Counsel for respondents merely urges that 
the easement had been granted as an 
easement of necessity, The map itself 
shows that there are many alternative 
routes from the land of the plaintiffs to 
the pathway which leads to the tank and 
other places to which they wish to have 
access. L must hold that the lower Appel- 
late Court in granting a right of way for 
the future in the absence of any finding 
that one had existed in the past acted 
without jurisdiction. There was no plea 
that aright of way should be granted as 
an easement of necessity, and the only 
point for determination was whether the 
alleged easement did or did not exist by 


prescription. I accept the revision and 
dismiss the plaintiff's suit with costs 
throughout. 

D. = Revision accepted. 


CALCUTTA HIGH COURT 
Oivil Appeal No. 230 of 1931 
May 16, 1935 
D. N. Mirrge AND Narstne Rav, JJ . 
RAM KRISHNA PRODHAN— 
DEFENDANT No. |—APPELLANT 
TETSUS 
Srimati KOUSALYA MANI DASI AND 
OTHERS — RESPONDENTS 

Hindu Law—Widow—Surrender—Insignificant 
part left out—Validity—Basis of doctrine of surren- 
der—Surrender in favour of female having life-estate 
only—V alidity—Widow's estate, nature of—Power of 
alienation—Reversioners, when can question alienation 
—Consequences of surrender—Hisk of alienee— 
Alienation in excess of her powers—Subsequent bona 
fide surrender—Right of reversioners, 

Though there must be total surrender of the en- 
tire estate held by the widow, it is nonetheless a 
valid surrender where the property left out forms 
only an insignificant par: ofthe estate and the terms 
of tbe deed of surrender substantially indicate au 
intention to convey Lhe entire estate of the widow, 
Sakharam Bala v. Thama Bala (3), followed. [p. 927, 
cols. 1 & 2.] 

It is not correct to say that the whole doctrine of 
surrender and consequent acceleration of the rever- 
sioners has no basis in Hindu Smritis but has been 
evolved by Courts of justice on general principles of 
jurisprudence. Observations of Kumaraswami 
Sastri, J., in Vaidya Nath v, Savithri (7), dissented 
irom. [p. 928, col. 1] 

A widow can accelerate the succession to her hus- 
band’s éstate by relinquishing to his reversionary 
peir, the whole or the whole, less what is necessary 
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for her maintenance, although the heir to whom! the 
estate is transferred isa female and consequently 


takes a life estate only. Sitanna v. Viranna (4) 
ale Sartaji v. Ramjas (5°, relied on. [p. 927, col. 


A Hindu widow's estate is not a life estate, ' but 
it is an estate of inheritance to herself and to the 
heirs of her husband, While in the enjoyment of the 
estate a Hindu widow has no absolute power to 
alienate the property for a term which does not 
exceed her lifetime, she may give, sell or transfer the 
estate for her own lifetime ordinarily, but this sale 
or gift is liable to be questioned by the reversioners 
if by her voluntary act she causes her death. 
Moniram Kolita v. Keri Kolitant (14), followed 
Ram Charan v. Naurangi (15), relied on. [p. $30, 


The logical consequence of the doctrine of surren- 
der which means 2 self-effacement of the widow and 
amounts toa civil death and complete extinguish- 
ment of the title of the widow in her husband's 
estate is that all prior alienations in excess ofher powers 
are liable to be challenged immediately on her civil 
death just as they could be impeached after she had 
died. In some instance this may possibly work out 
an injustice, but those who deal with limited owner 
take a certain amount ofrisk. On the question of 
injustice again it hasto be observed that the object 
of Hindu Law is to prevent improper alienations by 
the widow or other limited owner. If the alienation 
is for necessity, the surrender does not affect the 
alienee. The alienee who deals with a limited owner 
without any inquiry as to necessity takes a risk in a 
case of surrender by the widow which has the same 
effect as her death. [p. 931, cols,1 & 2 | 

[Case-law discussed.] 

When a Hindu widow who has made an alienation 
of her deceased husband's estate in excess of her 
powers subsequently makes a bona fide surrender of 
her estate to the nearest reversioner, the reversioner 
may challenge the alienation at once, [p. 934, colt 


| Oase-law discussed. | 

Appeal from the original decree of the 
Sub-Judge, Third Court, Midnapore, dated 
July 27, 1931. 


Mr. Gopendra Nath Das and Mr. Hemanta 
Kumar for Mr. Amar Nath Rai, for the 
Appellant. 

Mr. Saroj Kumar Maiti, for the Respon- 
dents. 


. D. N. Mitter, J.—This is an appeal by 
defendant No. 1 and arises out of a suit 
brought by the plaintiffs who are the 
daughtera of Bhagabat to whom the pro- 
perties in suit belonged, for declaration 
of title to the half share of the proper- 
ties, to a decree for recovery of possession 
after such declaration for partition of the 
properties by metes and bounds and for 
costs. The suit has been partially decreed 
by thə Subordinate Judge and a pre- 
liminary decree for partition has been 
passed. Hence the appeal by defendant 
No. 1. A genealogical table has been 
appended to the plaint (see p, 8, part I of 
the paper-book) and shows the relationship 
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between the parties to thb suit : 
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MADHAB PRODHAN 
(deceased), 
| 


| 
Bhagabat oe 





| 
Khetra Mohan (deceased) 





| 
Gobind Prodhan, Ram Krishna 
defendant, No. 2. Prodhan, defend- 


ant No 1, 
a | : 
ol acs bee ia 
First wife Second wife Third wife 
Doulati. (deceased) Sreematya Sreematya 
Rupa Bewa Annada Bewa 
defendant defendant 
No. 4. No. 5. 
| 
| | | 
Son Daughter Daughter Daughter 
Sital Prosad Sreematya Sreematya. Sreematya 
(deceased), Dhattrimoni, Kausallya, Padmabati Dassi, , 
. plaintiff ‘plaintiff 
No.1. No. 2. 
It is necessary to state a few salient conveyed 5 bighas 19 cottahs, etc., of 


facts, in order to understand the 
question of law which falls for determina- 
tion in this appeal. They sre these: On 
July 8, 1920, a deed of adoption was execut- 
ed by Bhagabat Prodhan in favour of 
defendant No. 1 and three days later 
Bhagabat died. On August 13,1920, the 
deed of adoption was presented for registra- 
tion. Defendants Nos. 4 and 5, the two 
surviving widows of Bhagabat, viz., Rupa 
Bewa and Annada Bewa, put in objections 
to the registration of the deed Sital Prosad, 
son of Bhagabat, predeceased his father. 
Defendant No. 5, the youngest widow of 
Bhagabat, started proceedings under 6. 107, 
Criminal Procedure Code. An inquiry 
was held on September 1), 1920. There 
was village arbitration with the result 
that four documents were executed: (1) 
one Nadabi deed was executed by Rupa 
Bewa. defendant No. 4, in favour of 
defendant-appellant on September 29, 1920, 
Ex. E, p. 1. By this document, on receipt 
of Rs. 560 for maintenance, pilgrimage, 
etc., she gave up her rights to the in- 
heritance. On the same day she also 
executed a deed of relinquishment, Ex. E, 
p. 4 (Part If. By this document she 
received 5 bighas 19 cottahs as life tenant 
and 3 bighas absolutely. The third and 
fourth documents were executed by defend- 
ant No. 1 confirming the grant of these 
properties. They are Ex, F. p. 7, Part II 
and Ex. J, p. 9, Part II, and are both dated 


tober 2, 1920. 
ae Thon two documents defendant No, 1 


mourası mokarrart Jal lands to defend- 
ant No. 5, Ananda Bewa, for life and 3 
bighas of lands absolutely to the said 
defendant, respectively, and the proceed- 
ings under s. 107, Criminal Procedure 
Code terminated. The younger widow 
wanted to re-open these transactions, and 
on December 23, 1920, defendant No. 5 
instituted a suit for a declaration that 
defendant No. l’s adoption was 
invalid and for a further declaration 
that the Nadabi deed was an invalid and 
fraudulent document. The suit was num- 
bered as Title Suit No. 140 of 1920. On 
January 9, 1922, the suit was dismissed 
for default. In this suit the co-widow was 
joined as a party. On January 30, 1923, 
defendant No. 5 disposed of the properties 
obtained by her from defendant No. 1 by 
two separate kobalas one in favour of 
Niranjan Bera (Ex. A) and the other in 


favour of defendant No. 1 (Ex. A, p. 17,. 
She sold 5 bighas 19 cottahs to- 


Part II). 
defendant No. 1 for Rs. 500, and out of 


this sum of Rs. 500, Rs. 200 was applied . 


in liquidation of her costs in Title Suit 
No. 140 of 1920 and the balance was paid 
in cash. We will have to advert to this 
document (Ex. A-1) again when considering 


one of the questions of law which falls for 


determination in this appeal. . 

Another chapter of events must now 
be narrated. Plaintiffs Nos. 1 and 2 as 
remote 
Novemter 20, 1923, for a declaration that 


reversioners instituted a suit on’ 


the adoption was not valid. The suit was 


i 


“a 
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decreed on November 30, 1925, as the 
adoption was not proved. On February 
20, 1926, the two widows of Bhagabat, 
defendants Nos. 4 and 5, executed a deed 
of surrender in favour of the plaintiffs, 
the two daughters of bhagabat, they being 
the next reversioners (see Ex. 1, p. 31, 
Part II) and the present suit was brought 
by the plaintifis on the strength of this 
deed of surrender for the reliefs indicated 
in the beginning of the judgment, The 
defences to the suit were: (1) the surrender 
was a partial surrender and, therefore, 
invalid under the Hindu Law; (2) assuming 
the surrender was valid, the daughters 
cannot get possession so long as the 
widows are alive, and the suit for posses- 
sion is premature. The Subordinate Judge 
framed 13 issues in the suit which are 
to be found at pp. 59 and 60 of the judg- 
ment. After taking evidence he has 
granted a partial decree in favour of the 
plaintifs. In this appeal by defendant 
No. 1 two questions have been debated 
before us. It is argued in the first place 
that the surrender js not a total surrender 
but a partial one and is invalid under 
the Hindu Law. That there must be a 
total surrender in“ order to make the 
surrender valid is now firmly established 
by the pronouncement of their Lordships 
of the Judicial Committee in several recent 
cases: see Rangasiwami Goundan v. Nachi- 
appa Goundan (1), and Suresher Missir v. 
Maheshrani (2). It appears, however, that 
while the defendant took in his written 
defence the plea of partial surrender he 
did not state specifically what part of the 
estate of Bhagabat has been omitted from 
the deed of surrender. It is contended 
before us that about 7 bighas of lands 
recorded as belonging to Bhagabat’s etate 
has not been included inthe deed. This 
was not the objection which was taken 
in the trial Court. In the trial Court 
reference was made only to C. 8S. Plot 
"No. 22. From the settlement record it 
appears that it measures 95% acres only. 
With regard to this plot it appears that 
this plot has passed out of the family on 
the basis of a compromise decree to which 


(1) 461 A 72; 50 Ind. Cas 498; AI R1918P O 
196; 42 M 523; 36 M LJ 493: 17 A LJ 536; 29 OC L 
J 539; 21 Bom. LR t4; 23 OW N 777; (1919) M 
Ww N 262; 26M LT 5;10L W10i3;1U PLR (PO) 
66 (P 0). 

$ 47 I A233; 57 Ind. Cas, 325; A IR1921P0 
107; 48 O 100; 39M L J161; (1920) M W N 472; 28 
ML T 104; 2UP L R (PO) 128; 12 L W 46]; 18 
A L J 1069 20 W N 194; 410 L J 433 
0), o ts : 
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defendant No. 1 dnd his father was a party, 
see Ex. 6, p. 50, Part II. 

But even if it be supposed that the. 
widows had a subsisting interest in the 
same at the date of the surrender it was 
such an insignificant part of the inherit- 
ance that it might be disregarded as 
substantially on the terms of the deed 
of surrender everything which belonged 
to Bhagabat was intended to pass: see 


Sakharam Bala v. Thama Bala (3). In 
para. 3 the deed of surrender, p. 82, 
Part. II, it was expressly stated that the 


widows relinquished whatever interest they 
hadin the estate of their husband. In 
para. 4 of the deed the reversioners were 
asked to take possession of "all movable 
and immovable properties left by our 
husband.” There can be no doubt, there- 
fore, that the widows intended to surren- 
der the entire inheritance in favour of their 
daughters. In this case the alienation was 
in favour of the daughters who take life 
estates. The principle of Hindu Law that 
a widow can accelerate the succession to 
her husband's estate by ielinquishing to 
his reversionary heir the whole or the whole, 
less what is necessary for her mainten- 
ance applies although the heir to whom 
the estate is transferred is a female and 
consequently takes a life estate only : see 
Sitanna v.. Viranna (4), see also Sartaj 
v. Ramjas (5). We agree withthe Subor- 
dinate Judge that there was a valid sur- 
render. On this finding a very important 
question of Hindu Law falls tobe deter- 
mined. That questionis this: whether the 
plaintiffs are bound by the alienation by 
the widows who made the surrender in 
excess of their powers, 7. e., not for justify- 
ing necessity, so long as the widows sare 
alive, in other words, whether they are 
bound by the alienation by Ex. A-1 in 
favour of defendant No.1 and Ex, A in 
favour of Niranjan Bera who is no party 
tothe suit during the life-time of the 
widows? The Subordinate Judge has not 
determined the question for reasons which 
may best be expressed in his own words 
which follows : 

“Tf defendant No. 1’s purchase of 6 bighas of land 


from defendant No. 5 by kobala Ex. A-1 be bona fide 
and for valuable consideration no question of refund 


3) 51 B 1019; 107 Ind. Cas.265; A I R 192 
26: P Bom. L R 1571. neon: 

(4)61 I A 200; 148 Ind. Cas. 828; AIR1934P 0 
105; 57M 749; 6RP C142; 110 W_N 5.6: (1934) 
M W N 414; 39 L W 607; (1931) AL J 433: 334 
W N 697; 59 O LJ 351; 67M LJ 20; 86 Bom. L R 
563; 152 L T497 (P O). 

(5).46 A 59; 79 lnd. Cas, 25; A IR )J924 
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‘of that consideration money afises_ for the land 
would beallotted tothe plaintifi's share in the 
artition and defendant No. 1 would be competent 
ike Niranjan tosue for it in a suit separately 
framed for the purpose.” | 

Nirnjan isno party tothe suit; we are 
not, therefore, concerned withthe aliena- 
tion by Ex. A. It is argued for the ap- 
pellant that ihe trial Court should not 
have left the determination of the question 
ina separate suit but should have decided 
it in the present suit. As to the genuine- 
ness and bona fidesof Ex. A-], there can 
be no question on the evidence before us. 
At the same time it appears that the 
alienation was not for justifying necessity. 
That being so we are asked by the ap- 
pellant to hold that the alienation of lands 
covered by Ex. A-1 cannot be challenged 
by the plaintiffs so long as the widows are 
alive, for the alienation even if unautho- 
rized, is good during the widows’ life-time; 
on the other hand itis saidon behalf of 
the respondent that the widows’ surrender 
of their husband's estate has the effect of 
causing their civil death and should have 
the same effect as if the widows had died 
a natural death and the alienation can be 
challenged at once. There is divergence 
of opinion inthis Court on the question 
but the Madras, the Allahabad and the 
Patna High Courts have taken the view 
contended for by the appellant, while in 
this Court, Page, J., ashe then was has 
taken the view favourable to the respon- 
dent: Walmsley, J., on the other hand 
being of opinion thatthe view contended 
for by the appellant is right. There was 
n difference of opinion between Walmsley, 
J., and Page, J., and although there was 
an appeal under s. 15 of the Letters Patent 
the“ question now in controversy was not 
decided: Prafulla v. Bhabani (6). We 
havethe difficult task of deciding in the 
present case which of the conflicting 
opinions is right. 

It is necessary to premise at the outset 
that the theory of surrender by a Hindu 
widow of her husband's estate in favour of 
the entire body of reversioners : 
time being is one which finds a place in 
the text of Hindu Lawand it is not 
correct to say as has been said by Kuma- 
yaswami Sastri, J., that the whole doctrine 
of surrender and consequent acceleration 
of the reversioners hasno basis in Hindu 
Smritis but has been evolved by Courts of 
justice on general principles of jurispru- 
A (6) 52 O 1018; 91 Ind, Oas, 897; A I R 1926 Oal, 
21, TE i l 
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dence: Vaida Nath v. Savithri (T), at 
p. 99*. Sofar asthe Bengal School of 
Hindu Law is concerned, the theory of 
surrender or relinquishment finds support 
In the ancient Smritis. See the following 
textof Katyayana quoted in Dayabhaga, 
Chap. XI,s. 1, para, 56; “Aputrashaya 
nag vartu-shalayantt teroyu-sthita vhunji- 
ning —Umaranyatkshanto daradaurdha- 
mapthayu" which has been translated thus: 

“The childless widow preserving unsullie the 
bed of her lord andabiding with her venerable 
protector should enjoy the property with modera- 
tion until her death. After her the heirs should 
take it; Ohap, IX, s.3], para. 56." 

Jimutvahana evolves out of the above 
text of Katyayana therule that the per- 
sons who would be the next heirs on failure 
of prior claimants: succeed tothe residue 
of the estate remaining after her use of it 
upon the demise of the widow in whom 
succession has vested inthe same manner 
as they would have succeeded if the 
widow's right had never taken effect. As 
has been pointed out by Sir Asutosh 
Mookerjee, J, in Debi Prosad v. Golap 
Bhagat (9), at p. 772f, the words used by 
Jimutvahana “Jatadhi karaya patna 
adhikar prabdhang shehopi vogabashishtang 
dhanag grinhiyou...... D 

“If her right ceases or never takes effect are 
comprehensive enough to include not merely the 
case of the death of the Hindu widow but all 
cases where her right ceases, in other words, the 
reversioners take the estate not merely when the 


widow dies but also when her title is extinguished 
by renunciation, remarriage or the like).” 

It has been an accepted principle of Hin- 
du Liaw that the widow can destroy her 
life estate in her husband's inheritance by. 
surrendering the entire estate in favour of 
the immediate reversioners for the time 
being. The earliest case that I have been 
able to discover is Protab Chandra v. 
Joymont (9), where Trevor and Campbell, 
JJ., said this: 

“We think it admits ofno reasonable doubt that 
under the Hindu Law a Hindu lady in possession 
can relinquish and by relinquishing ancitipate 
for the reversioner their period of succession.” 

In Behari Lalv. Madho Lal (10), Lord 
Morris indelivering the judgment of the 
Judicial Committee explained the theory 
of relinquishment in these words: é 

“It may be accepted that according to Hindu 

(7) 41 M7>; 42 Ind. Oas. 245; A ER 1918 Mad. 
469; 33 M LJ 387; (1917) M W N 653; 22 MLT 
275; 6 LW 542(F B). 

(8) 40 O 721: 19 Ind. Cas, 273; 170 L J 499; 170 
Wh 701, 

(9) 1 W R 98, 

(10) 19 I A 30; 6 Sar. 88; 19 O 236 (P 0). 
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Law the widow can accelerate the estate of the 
heir by conveying absolutely and destroying her 
life estate. It was essentialy necessary to withdraw 
her own life-estate so that the whole life-estate 
might get vested at onceinthe grantee.” 

‘The scope of the doctrine of surrender 
has been more fully explained in the 
more recent decision of their Lordships of 
the Judicial Committee in Rangaswami 
Guundan v. Nachiappa Goundan (t), where 
their Lordships point out: 


“That is ig the effacement of the widow and an 
effacement which in other circumstances is effected 
by actual death or civil death— which opens the 
estate of the deceased husband to his next heir at that 
date, Now there cannot be a widow who is partly 
effaced and partly not so.” 

If the surrender means the  self-efface- 


ment of the widow, the destruction of her 
life-estate or the withdrawal of her life- 
estate, it would seem to follow logically 
that it should have thesame consequences 
as ifthe widow had died, and just as the 
reversioner would be permitted to challenge 
alienations without necessity on her death 
it would seem that it would be open to 
him to challenge the alienation immedia- 
tely on the surrender of the life-estate. 
This brings meto consider the decision 
of the Madras High Court in Subbamma v. 
Subrahmanyam (11), in which it was held 
that a surrender by a Hindu widow of her 
interest inher husband's estate in favour 
of the nearest male reversionér cannot 
affect alienations which were made by her 
prior to the surrender and which though 
not binding on the reversioners were bind- 
ing on her during herlife. It is necessary 
to. analyse the reasoning on which this 
decision is founded. At the time when 
this decision was given the view taken by 
Bhasyam Aiyangar, J., one of the most 
eminent Judges ofthe Madras High Oourt 
prevailed, viz, thaton the adoption bya 
widow although it destroyed the widow's 
estate it could not affect prior alienations 
ade bythe widow in excess of her autho- 
|rity which enured during her life time. 
‘bee Sreeramalu V. Kristammea (12). A 
large part of the decision in Subbammea vV. 
‘Subrahmanyam (11), is based on the ana- 
logy between the effect of adoption on a 
‘Hindu widow's estate and the effect of 
‘surrender in favour of the nearest rever- 
‘sioner, and as the law prevailed in Madras 
then was that adoption did not affect prior 
alienations during the widow's life-time, 
surrender could not be placed on ahigher 
footing. Rutthis view of Bhasyam Alyan- 


(11) 39 M 1035, 32 Ind. Cas. 813; A I R 1917 Mad. 


173; 30M LJ260. 
(12) 26 M 143; 12 ML J 197. 
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gar, J., was overruled by a Fall Bench of 
the Madras High Court in the case already 
referred to Vaidya Nath v. Savithri (7), 
Sadasiva Aiyar, J., observed : 

“The artificial mediaeval doctrine of a widow having 
no full power of alienation and the consequent doc- 
trine super-imposed by the Bengalee lawyers on this 
doctrine, namely the doctrine of acceleration of the 
reversion through a surrender by the widow of her 
rights as her husband's heir (this second doctrine 
having been adopted for South Indiaalso by the 
Madras High Court) cannot, in my opinion, be 
pushed to the extent to which Mr. Narasimha Rao 
wishes that they should be extended, namely, so as 
to defeat the claims of alienees for value whoas 
Sir Bhashyam Ayyangar said in Sreeramalu v. 
Kristamma (12) were entitled to be protected in their 
reasonable expectation that they obtaina transfer 
valid for the widow's life except in the rare case of 
re marriage; see Subbamma v. Subrahmanyam (11) at 


p. 10407,” 
fam not unmindful of the fact that even 


after the decision of the Full Bench in 
Vaidya Nath v. Savithri (7), with regard to 
the effect of adoption on prior alienations 
by the adopting widow the Madras High 
Court has stuck to the view taken by 
Sadasiva Aiyar, J. and Napier, J., in 
Subbamma v. Subrahmanyam (11), see 
Sundara Siva Rao v. Viyyamma (13), 
(Coutts-Trotter, ©. J. and Krishnan, J.). 
Another reason given at the end of the 
judgment in Subbamma v. Subrahmanyam 
(11),-is that the reversioner can stipulate 
for a right to be maintained out of the hus- 
band's property for her life-time and this 
shows that she does not become civilly dead 
by the surrender nor does she Cease to 
retain the status of widowhood. Itis now 
established by the pronouncement of the 
Judicial Committee that the circumstance 
that a small portion of the inheritance is, 
retained by the widow for her maintenance 
does not make the surrender invalid. The 
widow can, by her own voluntary act, cause 
her civil death. As their Lordships of the 
Judicial Committee put it: that is to say 
she can so to speak by voluntary act operate 
her own death: see Rangaswami Goundan 
v. Nachiappa Goundan (1) and Sureshwer 
Misser v. Maheshrant (2). These Madras 
decisions above referred to as Page, J., 
observed in Prafulla v. Bhabani (6) are 
vitiated by two fallacious assumptions. 
The learned Judge observed : 


“In my opinion, the ratio decidendi of these two 
cases in substance was the same, namely that during 
the life-time or widowhood of the widow unauthorised 
alienations by the widow made while she was in the 


01 Ind. Oas. 401; A I R 1925 Mad. 


13) 48 M 933; 
(13) 266; (1925) MW N 613,22 W 


19071; 49 M LJ 
398. 
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enjoyment of her widow's ‘state are valid and un- 
impeachable. With great respect to the learned 
Judges who decided those cases the reasoning upon 
which the decisions rest, in my opinion is vitiated by 
two fallacious assumptions; (1) thata Hindu widow in- 
herits from her husband an estate for a term which is 
co-terminous With her Jife-time or at any rate with her 
widowhood; (2) that while she is in the enjoyment of the 
estate a Hindu widow possesses absolute power to alien- 
ate the property, or any part thereof, for a term which 
does not exceed the period of her life-time or of her 
widowhood. No doubt, an estate inherited by a Hindu 
widow from her husband in some cases has been 
loosely described as her ‘life-estate’ or an ‘estate 
for her widowhood’, but such expressions must be 
read with reference to the context in which they 
appear, and for the reasons which I have stated in my 
opinion the estate which passess to a Hindu widow 
by way of inheritance from her husband 
subsists until it is determined by the happening of 
some event which according to the principles of 
Hindu Law, puts anend toit. It is settled law that 
one of the events which effect the determination of a 
widow's estate is the surrender of her entire 
interest in the inherited property to the next rever- 
sioner.” | 

I agree in the reasoning of Page, J. A 
Hindu widow’s estate is not a life-estate, but 
itis an estate of inheritance to herself and 
to the heirs of husband: Moniram Kolita v. 
Keri Kolitant (14). She represents the 
estate absolutely for some purposes. Her 
estale determines mot only on her death 
but also by her own voluntary act which 
causes her civil death, 4. e, by surrender 
of her life-estate. I agree with Page, J., 
when he considers it a fallacious argument 
to say that while in the enjoyment of the 
estate a Hindu widow has absolute power 
to alienate the property for a term which 
does not exceed her life-time. In my 
opinion she may give, sell or transfer the 
estate for her own life ordinarily, but this 
sale or gift is liable tc be questioned by the 
reversioners if by her voluntary act she 
causes her death. The powers of a Hindu 
widow to deal with her limited estate has 
been likened to that of a shebait of a-‘endow- 
ment and we have the recent pronounce- 
ment of the Judicial Committee in Ham 
Charan v. Naurangi (19), at p. 130* that: 

“A mokant has power (apart from any necessity) to 
create an interest in property appertaining to the 
math which will continue during hisown life, or to 
putit perhaps more accurately which will continue 
during his tenure of office of mohunt of the math,” 

Their Lordships in the same case laid 
down at p. 1391: 

(14) 5 O 776; 7 LA 115;6 CL R 322; 4 Sar. 103; 
( lnd, Jur. 363; 3 Suther 765; 3 Shom LR 198 
P O. 

(15) GO I A 124; 142 Ind, Cas. 214: A I R1933 
P 075; 12Pat, 251; 14P L T 185; 37L W 519; 64 
M L J 505; (1933) M W N 272; 10 O W N 455; 37 
O WNod4i, (1933) A LJ 3237; 57 O L J 229; 35 
Bom. L R 980; 17 R D 754; Ind. Rul, (1933) P O 56 
(P O). 
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‘In each case the operation of the purporte 
grant is effective and endures only for the perio 
during which the mohant had power to create a 
interest in the property. of math.” 

Applying what has been said with regar 
to the mohant of a math toa Hindu widow’ 
estate we may say that the widow has pows 
apart from any necessity to create al 
interest in her husband’s estate which wi 
continue during her own life or to put 1 
more accurately which will continue 8 
long as she does not destroy her ijife-estat 
by her own voluntary act or solong as sh 
is not dead or civilly dead and the passag 
in the Dayabhaga quoted before woul 
seem to place both kinds of death on th 
same footing. The Allahabad High Cour 
has taken a similar view, similar to th 
Madras High Court. In Lachmiv. Lach 
(16), Boys, J. observed in the course of hi 
judgment that the doctrine of surrende 
having been imported by judicial decisione 
the complementary rule that a widow can 
not by making ə suriender defeat th 
rights created by herself and creatin o 
which was within her authority shoul 
be imported. Here again it seems to m 
that the learned Judge has made thi 
erroneous assumption that the doctrine o 
surrender is not sanctioned by Hindu Lay 
texts but has been imported by judicia 
decisions. As I have already show 
the theory of reliquishment or surrende 
finde support in Hindu Law. Sulaiman, J. 
as he then was, observed that if th 
matter was res integra, he would hav 
adopted the view that it was open to th 
reversioner to challenge the alienatio; 
immediately on the surrender taking effec 
but yielded to the weight of authority an 
thought that to take the other view, migh 
open a wide door to fraud. The Patn: 
High Court, Fazl Ali, J. adopts the Madra 
view and they follow the Madras view with 
out any independent discussion of th 
scundness of the view: see Basudeo v. Baidy 
Nath (11). Fazl Ali, J., uees languag 
which suggests that it was not a fina 
opinion. The learned Judge says: 

“It appears to me, however, that it is unneceseai 
to decide this question becauee having regard to tk 
state of authorities on the subject, even if the surres 
der was vaild, the plaintifis could not challenge tl 
family arrangement between Musammat loha an 
the reversioners of Maheshdut during the life-time | 
Musammat Loha., Keference was made on behalf ı 
the appellants to the dissenting judgment of Page, 


in Prafulla v. Bhabani (6), but as at present advise 
I feel inclined to agree with the view expressed | 


16) 49 A 334; 100 Ind. Cas. 764; A I R1927 Al 
258; 25 A LJ 161. p 

(17) A I R 1935 Pat.175; 156 Ind. Cas. 774; 8 R 
23. 
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(13; and by the Allahabad High Court in Lachmi v. 
Lacho (16).” 


It remains to notice aremark of Ashutosh 
Mookerjee, J. in Mohsenuddin v. Bhagaban 
Chandra (18), at p. 611* to which my learned 
brother drew my attention. In the course 
of argument in a case of surrender by a 
tenant under the Bengal Tenancy Act the 
learned Judge put the question in this 
way: Take the case of a Hindu widow 
transferring a part of the property of her 
husband and then surrendering the whole 
property to the next reversioner. Can the 


you not see the injustice? The remarks 
were made in the course of discussion with 
reference to the general effect of surrender 
on prior alienations and cannot be regarded 
as the considered opinion of the learned 
Judge on the question with reference to 
surrender under Hindu Law. Such remarks 
have less weight than even obiter dicta of 
learned Judges in a particular case. 

In acase which came before the High 
Court of Bombay, Sakharam Bala v. Thama 
Bala (3), where the limited owner had made 
a gift of the entire inheritance and then 
made the surrender it was held that the 
surrender was inopertative seeing that there 
was nothing on which surrender could 
operate. ‘he learned Judge rather inclined 
to the view that Page, J.’sopinion might not 
represent the correct rule of Hindu Law. 
This is the state of the authorities 
in the different High Courts and 
they reveal a divergence of opinion. So 
far as this Court is concerned, the question 
isan open question, For the reasons we 
have given we think the logical conse- 
quence of the doctrine of surrender which 
means a self-effacement of the widow and 
amounts toa civil death and complete ex- 
tinguishment of the title of the widow in 
her husband's estate is that all prior aliena- 
tlons in excess of her powers are liable to 
be challenged immediately on her civil 
death just as they could be impeached 
after she had died. In some instance 
this may possibly work out an injustice, 
but those who deal with limited owner 
take a certain amount of risk. On the 
question of injustice again it has to be 
observed that the object of Hindu Law is 
to prevent improper alienations by the 
widow or other limited owner. If the 
alienation is for necessity, the surrender 
does not affect the alienee. The alienee 


(18) 48 O 605; 61 Ind. Oas. 443; A I R 1921 Cal 
444; 250 W N 28; 320 L J 286 (F. B). 
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who deals with a ‘limited owner without 
any inquiry as to necessity, takes a risk 
in‘a case of surrender by the widow 
which has the same effect -as her death. 

The analogy of surrender by a tenant to 
his landlord need not detain us very long. 
The principle of those decisions in such 
class of cases is that a surrender only 
affects what the surrenderer can surrender 
and when he has granted subordinate 
terms or sub-leases, they are not discharged: 
see Beadon v. Pyke (19), where Lord - 
Ellenborough lays down the proposition 
that a surrender operates between 
the parties as an extinguishment of in- 
terest which is surrendered, it does not 
so operate as to third persons who at the 
time of surrender have righis which such 
extinguishment would destroy: see Parker 
v. Jones (20) and Wilkes v. Spooner (21) 
at pages 479 and 487* C, A. In these cases 
we are not troubled with the fiction of 
Hindu Law that in certain ( rcumstances 
a Hindu widow can be civi.'y dead and 
thereby accelerate the suce-+sion of the 
nexet reversioner and thai such civil 
death has the same consequences as if she 
had died a natural death. From the date 
of the surrender the reversioner gets the 
property freed from any alienation in 
excess of the powers of a Hindu widow as if 
she had died. 

The result, therefore, is that the decree 
of the Subordinate Judge must be varied 
in this way: (1) the lands of Ex. A must 
be kept out of partition as Niranjan is no 
party to the suit: (2) the lands covered 
by Ex. A (1) must be included in the 
partition and should be included in the 
plaintiff-respondent’s allotment when allot- 
ments are made by the Commissioner, 
There must be a further variation with 
regard to mesne profits. In assessing 
meane profits the trial Court has not exclud- 
ed the land of Ex. A which was sold by 
Ananda to Niranjan Bera who is not a 
party. The area of the land being 3 bighas 
there should be a proportionate reduction 
taking the entire area to be 24 bighas. The 
mesne profits should be reduced to 3/24 of 
Rs. 972 or roughly Rs. 120; (3) the 
amount of mesne profits therefore decreed 
against the defendant-appellant should be 
Rs. 972 minus Rs. 120, 14, e, Rs. 352. 


Subject to these three variations the ap- 

(19) (1816) 5 M'& S146; 17 RR 296, 

(20) (1910) 2 K B 32:79 LJ KB 921; 26T LR 
453: 102 L T 685. 

(21) (1911) 2 K B473; 80 LJ KB 1107; 104LT 
91; 55 SJ 479; 27 TL R426. 
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peal will stand dismissed with two-thirds 
costs of the appeal including the hearing 
fee. The hearing fee is assessed at nine 
gold mohurs. 

Narsing Rau, J.—This appeal arises 
out of a suit brought by the plaintiffs- 
respondents for the establishment of their 
right to a half-share of the lands described 
in Schs. (ka) and (kha) to the plaint and 
for recovery of khas possession of the 
same after partition. There was also a 
prayer for mesne profits against defend- 
ants Nos. | and 3, The suit was decreed 
In part, the plaintiff's right to a half 
share of the lands of Sch, (kha) with the 
exception of certain plots being declared, 
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and a direction for partition being made. 
Specific directions were given that at the 
partition, the land of certain sale-deeds, 
viz, EX. A and Ex. A (l), were to be 
allotted to the plaintiffs and plot No. 10 of 
Sch. (kha) was to be kept joint. As regards 
mesne profits, the learned Subordinate 
Judge made a decree for Rs. 972 against 
defendant No. 1 in respect of the three 
years preceding the institution of the suit. 
Defendant No. 1 has filed the. present 
appeal. To understand the nature of the 
plaintiffs’ claim, it is necessary to bear 
in mind the relationship between the par- 
ties as shown in the genealogical tree 
given below: 


MADHAB PRODHAN 
| 





| 
Bbagabai=Doulati (1st wife), 





E 
Khetra Mohan 
(pre-deceased husband) | 
Rupa Bewa (2nd wife), | 
Gobind Prodhan, Ram Krishna 


(pro forma defendant 
No. 4 

Annada Bewa (3rd wife), 

(pro forma defendant 


| No. 5.) 


| | 
Sital Prosad, Dhattrimani, 
(pre-deceased father.) (sonless widow.) 


Bhagbat Prodhan died on July 11, 1920, 
leaving surviving him two widows Rupa 
Bewa (pro forma defendant No. 4) and 
Ananda Bewa (pro forma defendant No, 5), 
three daughters Dhattri Mani (a sonless 
widow), Kausalya (plaintiff No. 1) and 
Padmabati (plaintiff No. 2) a brother 
Khettra Mohan, and Khettra Mohan’s two 
sons, Ram Krishna (defendant No.1) and 
Gobind (defendant No. 2). The plaintiffs’ 
case is that the property in suit was 
joint between Bhagabat and his brother 
Khettra Mohan, and that on Bhagabat's 
death, his widows inherited his estate, with 
the two plaintiffs as the next rever- 
sioners. (The family being governed by 
the Dayabhaga Law, the sonless and 
widowed daughter Dhattri Mani is 
excluded). Butitis said, Khettra Mohan, 
taking advantage of the youth and in- 
experience of the widows set up his own son 
Ram Krishna (defendant No. 1) as the 
adopted son of Bhagabat and not only 
produced a deed of adoption, but also got it 
registered. Then there was further harass- 
ment of the widows, whereupon one of them 
commenced proceedings under s. 107, 
Oriminal Procedure Code which, however, 
ultimately failed. Khettra Mohan con- 





(defendant No, 2.) 


Prodhan, 
(defendant No, 1.) 


| 
Kausalya, Padmabati, 
(plamtiff No. 1.) (plaintiff No. 2,) 


tinued to oppress them and, by cleverly 
misrepresenting the nature of the docu- 
ments, got them to execute two separate 
nadabi ekrarnamas in which, amongst other 
things, they admitted Ram Krishna to be 
Bhagabat’s adopted son. 

As a corollary to this admission, they 
declared in the same documents that they 
had no right, title, or interest in their 
deceased husband's property. When 
subsequently one of them, Annada Bewa 
(pro forma defendant No. 5) discovered the 
true nature of the documents, she brought 
a suit in the Subordinate Judge’s Court 
(No. 140 of 1920) to have them as well as the 
deed of adoption declared fraudulent and 
inoperative, but Khettra Mohan was too 
clever for her, won over the tadbirkar 
(defendant No. 3), and got he suit dis- 
missed. The present plaintiffs then took 
up the fight and brought another suit for 
the same purpose, as the nearest rever- 
sioners entitled to succeed on the death of ` 


the widows, This time the suit wag 
decreed, the Court holding that Ram 
Krishna was not the adopted son of 


Bhagabat and that the deed of adoption 
was wholly unreliable. There was an 
appeal against the decree, but it did not 
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succeed. Nevertheless Ram Krishna and 
his father continued illegally to possess all 
the disputed lands and after the father’s 
death, Ram Krishna alone possessed them, 
the only exception being a small plot of 
24 bighas with which the father won over 
to his side defendant No. 3. 

We now come to the last stage of the 
story. On February 20, 1926, the widows 
surrendered their estate in favour of the 
plaintiffs thereby accelerating the inhertt- 
ance and entitling them to bring the suit 
out of which this appeal has arisen. Such 
in substance is the case of the plaintiffs. 
Defendant No.1, who is the appellant in 
this Court, contested the suit. In the 
written defence he filed, he maintained 
that the deed of adoption was in fact 
executed by Bhagabat and thatthe nadabi 
deeds and certain ecnnected transactions 
represented a family setilement of the 
disputes arising out of the adoption. 
These connected transactions were (1) that 
Rupa Bewa received Rs. 560 in cash for 
maintenance and (2) that Annada Bewa 
received for the same purpose (a) an 
absolute gift of 3 bighas of land and (6) the 
gift of a life interest in another 5 bighas 
19 cotiahs 2 chittaks. The nadabi deeds 
were executed on September 29 1920, and 
the deeds of gift on October 2, 1920. ` 

The defendant also mentioned that on 
January 30,1923, Annada Bewa, in order 
partly to defry the costs of her unsuccessful 
suit, sold back to him for Rs. 500 the life 
interest (6) which she had received from 
him; of this sum, she received Rs. 300 in 
cash, the balance being applied in liquida- 
tion of the costs decreed to him in that 
suit. This sale-deed is Ex. A (1) in the 
case. She also sold, in January 31, 1923 
the other 3 bighasto one Niranjan Bera who 
is not a party to the present suit. Exhibit A 
is a certified ‘copy of the sale-deed. The 
importance of these transactions from the 
point of view ofthe defence will appear 
presently. 

The defendant further claimed the lands 
of Sch. (ka) and plots 16 and 19, Sch. (kha) 
as the separate property of his falher 
Khettra Mohan; be disclaimed any interest 
in certain other dags of Sch. (kha); he 
denied having transferred any property to 
defendant No. 3, On these points the 
decree under appeal is in hie favour: but 
he contends that on certain other points 
also the lower Court should have found for 
him. His main contentions in appeal are: 
(1) that the surrender relied upon by the 
plaintiffs was invalid, inasmuch agit was 
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not in respect of foe entire estate: (2) that 
it was not a bona fide surrender, because 
it was obviously a mere device to defeat 
the family settlement embodied in the 
nadabi deeds and connected transactions : 
(3) that in any case the decree is erroneous 
as tothe lands of Exe. A and A (1): and 
(4) that the basis on which mesne profits 
have been allowed by the lower Court is 
wrong. I shall proceed to discuss these 
points seriatim. First, as to the surrender 
not being in respect of the whole estate, 
it has been argued that besides the cadas- 
tral survey plot No. 92 of interest No. 201 
dealt with in the Subordinate Judge's judg- 
ment, there are certain other plots which 
though belonging to Bhagabat's estate do 
not figure in the deed of surrender (Ex. 1). 

These are plot No. 7 of interest No. 14 
in Mouza Mahesdarbar Baibartachak and 
plots Nos. 16 and 87 of interest No. 32 in 
Mouza Ukilchak: it is pointed. out that 
these are mentioned amongst the joint 
lands of Bhagabat and Khettra Mohan in 
the Record of Rights [Ex. O (1) and O (5)], 
but find no place in the deed of surrender. 
It would appear, however, that so far as 
these additional plots are concerned, no 
objection wae taken either in the written 
statement or even subsequently in the 
lower Court. If it had been taken in good 
time, the plaintiffs might have been able to 
produce evidence to explain the position, 
e. g. it is possible that these plots ceased 
to form part of Bhagabat's estate in con- 
sequence of some valid alienation between 
the Record of Rights and his death. It is 
impossible to entertain the objection at this 
late stage. 

The next contention is that the surrender 
was nota bona fide one. Itis argued that 
the nadabi deeds were part of a perfectly 
good family settlement and were in no way 
vitiated by the circumstance that the 
widows had entered into them under a 
mistake of fact or law as to the adoption 
of Ram Krishna by Bhagabat, Even if 
there was such a mistake and the Courts 
subsequently found against the adoption, the 
settlement, it is urged, must stand: and if 
the settlement stands, the surrender must 
fali, for you cannot surrender that of which 
you have already divested yourself. To 
this argument, there is at least one fatal 
objection: it has been found by a compe- 
tent Court that not only was there no adop- 
tion, but that the deed of adoption set up 
was “a highly suspicious document” and 
utterly unreliable (vide Ex. 6). Out of this 
fictitious adoption grew the disputes which 
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led to the alleged family Settlement, When 
a party, by its deliberate fraud, creates a 
dispute, it can hardly be called a bona 
fide dispute and any resulting family settle- 
ment can hardly be upheld. Ifthe family 
settlement alleged in the present case falls 
on this ground, as I think it must, it can- 
not be an obstacle to any subsequent sur- 
render. As the Subordinate Judge has 
justly observed, no device was needed to 
avoid the nadabi deeds: they were doomed, 
once the adoption was pronounced a myth. 
The real reason for the surrender in this 
case is to be found in the deed of surren- 
der itself, Ex. 1; the widows, defrauded 
and defeated at every turn by defendant 
No. 1 and his father felt that they were 
incapable of looking after their husband's 
property and consequently surrendered their 
estate to their more capable step-daughiers 
—a perfectly natural step to take inthe 
circumstances. There is, therefore, no sub- 
stance in this contention. 

The third contention is that in any event 
the decree is erroneous as to the lands of 
Ex. A and A (1). I think this contention 
_ is clearly right so far as Ex. A is con- 
cerned. By this sale-deed, Annada Bewa 
sold to Niranjan Bera 3 bighas of land in 
Mouza Ukilchak which formed part of the 
property in suit and which Ram Krishna 
had purported to transfer to her, as Bha- 
gabat’s adopted son. The sale as well as 
the transfer took place while Annada 
Bewa was still under the impression that 
the adoption was a fact. Ultimately it 
turned out that the adoption was not a fact, 
so that,in reality, at the time of the sale to 
Niranjan Bera, Annada Bewa had an inter- 
est in the land as one of Bhagabat’s 
widows and not the absolute interest which 
might have been hers if the adoption had 
been true. What was the effect of a sale in 
such circumstances is a question which 
cannot be decided in the absence of the 
vendee Niranjan Bera, who, as already stat- 
ed, isnot a party to the present suit. It 
follows, therefore, that so far as this suit 
is concerned, we must exclude the lands 
of Ex. A from the property to be partition- 
ed. Exhibit A (1), however, stands on a 
different footing: The vendee in this in- 
stance is defendant No. 1 himself and the 
effect of the sale has, therefore, to be decid- 
ed. Let us see exactly what the document 
purported to convey; for this purpose it 
must be read with Ex. F. By kx. F Ram 
Krishna, in his assumed capacity as Bhaga- 
bat’s adopted son, made over to Annada 
Bewa in lieu of maintenance, etc., 0 bighas, 
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19 cottahs 2 chittaks of land for the term of 
her life and by Hix. A (1) she sold that life 
interest back to him for Rs 500. 

One view to take of this double transac- 
tion possibly the correct view is that as in 
fact Ram Krishna was not Bhagbat’s adopt- 
ed son at all, nothing passed under Ex. F 
and as Ex. A (1) purported to convey back 
precisely what the widow obtained under 
Ex. F, nothing could pass under Ex. A (1) 
neither, inspite of the fact that she had 
at the time an independent title to the 
land, derived not from Ram Krishna under 
Ex. F, but from her deceased husband. 
Let us, however, assume that Ex. A (1) 
must, in the circumstances, be deemed to be 
an alienation from whatever estate she 
actually had in the property. What she 
actually had was a Hindu widow's interest 
(the co-widow is said to have been a con- 
senting party to Bx. A (1)— vide para. 11 
of the written statement): what she convey- 
ed in terms by means of Ex. A (1) was her 
life interest. It is now a common place 
that a Hindu widow's estate is not an 
estate for life, being (among other inci- 
dents) terminable by such events as re- 
marriage, adoption and surrender. Strictly 
speaking, therefore, the conveyance ceased 
to have effect as soon as the widow's estate 
itself was extinguished by the surrender. 
But there have been differences of opinion 
on the effect of surrender on prior aliena- 
tions, The general question may be put 
thus: When 2a Hindu widow who has 
made an alienation of her deceased hus- 
band’s estate in excess of her powers sub- 
sequenly makes a tona fide surrender of 
her estate tothe nearest reversioner, what 
is the reversioner’s position as regards the 
right of challenging the alienation? Two 
views have been taken: (A) that the 
reversioner may challenge the alienation at 
once: (B) that he must wait until the 
widow's death. 

The Madras and Allahabad High Courts 
have been adopted (B), although even 
they appear sometimes to admit that (A) is 
the more logical view: (see Curgenven, J .’s 
judgment in the Madras case reported in 
Karuppa Fillai v. JIrulayee (22) and 
Sulaiman, J.'s judgment in the Allahabad 
case reported in Lachmi v. Lacho (16). So 
{ar as this Court is concerned, the question 
arose in Prafulla v. Bhabain (6) where 
Walmsley, J., took view (B) while Page, J., 
took view (A): ona Letters Patent Appeal, 
it was heldthat there had been no proper 

(22) A IR 1927 Mad. 428; 100 Ind, Oas. 580; 52 M 
L J 195; 25 L W 303, 
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surrender in the case at all, so that the 
question of the effect of a proper surrender 
was left open. In addition must be men- 
tioned Mookerjee, Ag.C.J.’s expression of 
opinion in favour of view (B) in the course of 
the hearing of the case Mohsendddin v. 
Bhagban Chandra (18) which related to sur- 
render by an occupancy raiyat. 

Analysis of the decisions and opinions in 
favour of view (B) whether in this Court or 
in other High Courts shows that they are 
mainly based on the principle that no one 
can be permitted to derogate from his own 
grant. Having made an alienation, the 
widow ought not to be permitted to defeat 
it by a wholly voluntary act like surrender: 
such is the argument. Speaking with 
great respect, this does appear to give due 
weight to three factors peculiar to the pro- 
blem under discussion: (1) that the grantor 
in our case—a Hindu widow—is nota full 
owner, but only a qualified owner (2) that 
the original grant, even apart from any 
question of surrender, is, generally speak- 
ing, not only in excess of her disposing 
power, but also known to be so fo 
both parties (e. g., every body knows 
that a Hindu widow cannot, except 
within certain narrow limits, make an 
absolute gift of any portion of her deceas- 
ed husband’s property); (3) that the 
subsequent surrender, though in some 
respects akin to a grant is really equivalent 
to renunciation of, or retirement from the 
estate, Translated into these terms, the 
principle that no one can be permitted to 
derogate from his own grant would almost 
seem to take the form: No qualified or 
limited owner can be permitted to retire from 
his estate after making a grant in abuse 
of his powers—which is by no means a 
self-evident proposition. But apart 
from this view (A) does not 
really violate the principle; for, once it 
is settled by authority that (A) is the right 
vlew, every grantee would know beforehand 
that the grant made to him, whatever its 
face value, is liable to be impeached 
immediately upon a surrender. The grant 
being thus known to be terminable by 
surrender, the surrender, when it comes, 
-cannot be said to derogate from the 
grant. 

In answer to this, it will probably be said 
that such would doubtless be the position 
when view (A) has been established by 
authority but, it will be asked, what about 
grants already made? They may already 
have created expectations that they would 
not be affected by surrender and it would 
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be most unjust to altow those expectations 
to be defeated. Now the question as to 
what are the expectations of an alienee in 
a particular case and to what extent they 
deserve recognition must depend largely 
on the facts of that case. Take, for 
instance, a case of gift. It is well-known 
that a Hndu widow canuot, except within 
certain narrow limits, make an absolute 
gift of any portion of her deceased hus- 
band’s estate. The donee in sucha case 
does not expect to get its full face value; he 
knows that sooner or later it is likely to be 
impeached, and as he has paid nothing 
for it, it cannot matter very much that it 
impeached sooner rather than later. There 
is noobvious injustice involved in holding 
in such a case that the gift comes to an 
end as soon as there is a valid surrender. 
Or, take the case of a sale without justify- 
ing necessity. Here again the legal 
position is well known, and it may safely 
be asserted that the alienee, though he 
purports to buy an absolute title, usually 
pays only the price of a limited interest. 
We have not here the case of a person who 
buys in good faith his vendor's life-estate 
and expects to get what he has bought: 
rather have we atransaction in the nature 
of a gamble whose object is to secure the 
chance of an absolute title for the lowest 
possible price. A Hindu widow's estate 
lends itself to such a gamble, because for 
certain purposes it is more than a life- 
estate and in certain eventsit may prove to 
be less; the buyer often profits from the 
former Circumstance and cannot fairly ask to 
be relieved of the latter risk. Let us look at 
the matter for a moment from the 
reversioners point of view. On a strict 
interpretation of the doctrine of surrender, 
he has undoubtedly the right to impeach 
the alienation at once. Ex hypothesi he 
was no party to the alienation if he were, 
the question of his challenging it would not 
arise at all. Again, the surrender postu- 
lated being a bona fide one, we have no 
right to assume that it was procured by 
his fraud. Now it is a well-recognized 
rule that a person in whom a legal right 
is vested is not to be deprived of its benefit 
by equity unless some fraud, negligence, 
orother misconduct can be proved against 
him. On what ground, then, is the 
reversioner to be deprived of his right to 
impeach the alienation immediately upon 
the surrender? In a good many caseg 
therefore, view (A), which rests on the 
principle that when the original estate 
ceases, that which is derived from it also 
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ceases, can be rigorously enforced without 
any injustice. It seems to me to be an 
unwarrantable assumption to make that 
in every case equity requires us to hold 
in favour of view (B). So much for con- 
siderations of equity. Let us now consider 
afew analogies When a widow re-mar- 
ries, there isthe same fiction of death as 
in the case of surrender. The relevant 
part of s.2, Hindu Widows’ Remarriage 
Act (Act XV of 1856) runs: 


“All rights and interests which any widow may 
have in her deceased husband's property .... shall 
upon her re-marriage, cease and determine, as if she 
had then died; and the next heirof her deceased, hus- 
band or other persons entitled to the property on her 
death, shall thereupon succeed to the same " 

Surrender also has been authoritatively 
described as an act whereby the widow 
operates her own death: Aangaswami 
Goundan v. Nachiappa Goundan (|). Now 
the effect of re-marriage on prior 
alienation was discussed in the case of 
Nitya Madhab Das v. Srinath Chandra 
(25) and Mookerjee, J., had no difficulty 
in rejecting the contention urged before 
him that the reversionary heirs ought not 
to be permitted torecover possession ofthe 
property alienated until the termination of 
the widow's natural life. In othe: words, 


the learned Judge holds the view 
corresponding to ‘A), and so far as the 
effect ofre-marriage under the Act is 


concerned, the correctness of the view does 


not appear ever to have been 
questioned. 
Consider now another class of cases, 


namely those where the widow renounces 
the world, as in Hafzoonissa v. Radha 
Binode (24). In this case, Radha Binode 
sued for possession of certain properties 
improperly alienated by his widow aunt 
Taramonee, on the ground that as she had 
renounced the world by becoming a bai- 
ragini he had succeeded as reversioner 
to her husband's estate and was entitled 
to impeach the alienations. Against him 
it was contended that the so-called re- 
nunciation was no renunciation at all 
that the widow had taken the step with 
the fraudulent object of getting rid of 
her debts and liabilities, and that the 
Court should not assist a party claiming 
on the ground of such fraudulent aci. 
An issue was framed in the following 
terms ; 

‘Whether the plaintiff's allegation that Tara- 


monee has become a _ bairagini be proved or 
not; and even if it be, whether plaintiff has a 


(23) 8 O L J 542, 
(24) (1856) S D A 595. 
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right to bring a suit like the present, whilst she 
is living ?" 

On both points the Sudder 
Adalat decided in the affirmative, 
serving : 

“the act (i.e. renunciation) having been proved 
to have been done, the legal effect of the act 
followed by the immediate succession of plaintiff 


Dewany 
ob- 


in this suit as full heir to the rigbts of his 
maternal uncle Ramdoolal Roy, and with 
that succession, the rights to sue for 
them." 

Although the suit ultimately failed 
on other grounds, it is clear from the 
above that when a widows estate 18 


terminated by her renouncing the world, 
the reversioner is held to be immediate- 
ly entitled to impeach any  alienations 
made by her in excess of her powers. 
Surrender being supposed to be equiva- 
lent to renunciation of the world, the 
same rule should apply to cases of surrender 
also. Let us next take the case of adop- 
tion. Itis now settled that the adopted 
son can at once proceed to avoid any 
improper alienations made by the adop- 
tive widow, he need not war until her 
death, At one time, a different view prevail- 
ed in certain paris of India, mainly on those 
very grounds of equity which are now 
urged in thecase of surrender : see, for 
instance Sreeramalu v. Kristamma (12). 
But since the Privy Council judgment in 
Banomali Roy V. Jagat Chandra (25), there 
has been no doubt in the matter and the 
decision inthe Madras case cited above 
has been overruled by a Full Bench in 
Vaidya Nath v. Savithri (7). 

Indeed, in one respect, cases of gur- 
render stand on stronger ground than 
cases of adoption : for whereas cases of 
adoption, the Courts may to some extent 
recognize the validity of ante-adoption 


agreements reserving a lifeinterest to 
the adopting widow, any such reser- 
vation by the widow in a deed of 


surrender invalidates the surrender. In 
other wors, the widow’s estate may to 
a certain extent co-exit with the adop- 
tion, butnever with surrender. For a 
proper surrender there must be complete 
withdrawal of the widow’s estate and it 
is this necessity which is said to operate 


as a check on the frequency of such 
transactions : Behari Lal v. Madho Lal 
(10). Ifso, it is difficult to see how any 
portion of that estate can be held to 
survive in the hands of an alienee. 
Take again the case of a shebait or. 

(2a) 32 1 A 80; 32 O 669; 10 LJ 319; 9 OWN 


673; 15M L J 267;2A L J 794; sSar. 784 
(PO). 
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mahant, who likea Hindu widow, is a 
qualified owner of property. It now ap- 
pears to be settled that when a mahani 
makes a disposition of a portion of the 
Property appertaining to the math (apart 
from any question of necessity) the dispo- 
sition is effective and endures only forthe 
period during which he had power to 
create an interest in the property of the 
math : Ram Charan v, Naurungi (15). It 
does ‘not necessarily endure for the term 
of hislife it isvalid only during his 
tenure of office and can be impeached 
by his successor as soon as that 
tenure ceases: 

“Whatever the intended duration of the at- 


tempted grant may be, it is good, but good only 
for the limited period indicated.” 


The only analogy on the other side 
would appear to be from the law of land- 
lord and tenant. When a lessee surren- 
ders his term to the lessor, the surrender 
does not,as a rule, affect under-leases. 
But supposing an under-lease was in 
excess of the lessee’s powers (just as in 
our case, the alienation postulated is in 
excess of the widow's disposing power) 
how far would the rule apply? In 
Parkerv. Jones (20), there was such an 
undet-lease, the lessee having sub-let in 
breach of a Convenant that he would not 
do so without the lessor’s consent and 
it was held that the lessee'’s subsequent 
surrender did not terminate the under- 
lease. But Darling, J., pointed out that, 
if the question had arisen between the 
lessor and the under-lessee, that is 
between the reversioner, and the holder 
of theinterest derived from the surrender 
the decision might have been otherwise. 
In the class of cases we are considering, 
the question is in fact between the 
person corresponding to the reversioner 
(this person also happened to be called 
a reversioner, although in a different 
sense from that of the English Law of 
real property) and the holder of the 
interest derived from the surrender, so 
that even this limited analogy can hardly 
be said to point in favour of 
view (B). 


For all these reasons I am of opinion 
that (A) isthe right view; if in any 
particular case its strict enforcement leads 
to injustice, the Court can, in setting aside 
the alienation, impose such terms as it 
thinks fit in order to compensate the 
alienee, 

Applying this rule tothe facts of the 
present suit, it is clear that the plaintiffs- 
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respondents mus be allowed to impeach the 
sale effected by Hx. A (|), the vendor's 
estate having been extinguished by 
surrender on February 20, 1926. There is 
nothing in the circumstances tc entitle the 
vendee to any compensation from the 
plaintifis-respondents. Coming now to the 
last of the appellant’s contentions, namely 
as to the basis on which mesne profits have 
been allowed, it is cleay that a modification 
of the Subordinate Judge's order is 
necessary. In computing the area 
available for mesne profits, the 3 bighas 
sold to Niranjan Bera, who is not a party, 
should have been excluded. The amount 
of mesne profits awarded against the 
defendant-appellant should therefore 
be reduced proportionately. In the 
result, I agree in the order proposed by 
my learned brother. 
D. Appeal dismissed. 





LAHORE HIGH COURT 
First Civil Appeal No. 1539 of 1933 
April 28, 1935 
CoLDSTREAM AND Jal Lat, JJ. 
PUNJAB SINDH BANK, Lro., LAHORE 
— DarenDANTS—APPSLLaNts 
versus 


ANJUMAN HIMAYAT ISLAM, LAHORE 
— PLAINTIFF AND OTHERS— DEFENDANTS 
— RESPONDENTS. 

Mussalman Wakf Validating Act (VI of 1913),s.3 
Scope of — Particular purpose for which ultimate 
benefit is to be reserved — Specification — Cypres, 
doctrine of — Bequest void -- Application of cypres 
—Bequest “for charitable and religious purpose — 
Whether void. 

The proviso to s. 8, Mussalman Wakf Validating 
Act, contemplates that the particular purpose or pur- 
poses for which the ultimate benefit is to be reserved 
must be specified and it is not sufficient to say 
“religious or charitable purposes.” 

No question of the application of doctrine of cypres 
arises if the original bequest or trust is void for 
uncertainty and therefore unenforceable. That 
doctrines can only come into operation ifavalid trust 
or wakf has originally been created and becomes 
incapable of execution on arcount of circumstances 
which have subsequently arisen, e g., the failure of 
the objects specified and similar reasons, Ramzan 
Sheik v Rahaman (8), not followed. Makomedali y 
Lakhmi Chand (7), relied on, 

A bequest for “charitable and religious purposes” 
is void for uncertainty. Both these objects are void 
for uncertainty individually as they are co-related 
with each other. Even if oneof them be held to be 
uncertain, the entire wakf must fail, Such bequests 
cannot be enforced by the Courts, 

[Case-law discussed. ] 


F.C. A. from a decreas of the Sub- 
Judge, lst Class, Lahore, dated May 19, 
1933. 


938 


Messrs. Mehr Chand Mahajan and Daulat 
Ram, for the Appellants. 

Messrs. Achhru Ram, J. L. Kapur and 
Azim Ullah, for the Respondents. 

Jai Lal, J—On March 4, 1918, Imam 
Din executed a document under the pro- 
visions of the Mussalman Wakf Validating 
Ach Vicf£1913 creating a wakf in respect 
of his immovable and movable property 
described in the deed. He belonged to 
the Hanafi Sect of Mussalmans and appoint- 
ed himself as mutwalli and provided that 
after his death his third son Mehraj Din 
shall be the mutwalli and thereafter his 
fourth son Shamas Din. Out of the pro- 
perty described he reserved some for the 
residence of himself and his male descen- 
dants. One-fortieth of the income of the 
remaining houses was to be divided in 
certain snares and partially devoted to 
charitable and religious purposes specified 
in the deed. The remaining income was 
to be utilised for repairs to the houses, the 
religious and seculareducation of his des- 
cendants and for the maintenance of the 
family. Some other provisions also were 
made but they arenot material forthe pur- 
pose of this case. It was finally provided: 


“If God forbid, the line of my descendanta, 
male or female, becomes extinct, the income of 


the entire wakf property mentioned above, 
should be spent on charitable and religious 
purposes.” 


The words used are “Khatratt aur 
mazhabt kamon men kharch ki jawe.” Imam 
Din died inthe year 1918 leaving two 
daughters and three sons: Jalal Din, Sham- 
as Din and Mehraj Din. These three men 
mortgaged part of the property purporting 
to have been made wakf by Imam Din 
on August 10, 1926, describing themselves 
as owners and in possession thereof. Again, 
on December 27, 1926. Jalal Din alone 
mortgaged his share in one of the properties 
and on October l, 1927, Jalal Din, Mehraj 
. Din and Shamas Din similarly mortgag- 
ed some property with possession. There 
are several other transactions which fol- 
lowed in quick succession in which these 
three brothers transferred the property 
which was intended to have been made 
wakf by Imam Din describing themselves 
us the owners thereof. The Punjab Sindh 
Bank, Limited of Lahore, claiming to be the 
mortgagees of one of these properties start- 
ed an action to have the same sold in 
execution of their decree whereupon the 
suit out of which this appeal has arisen 
was instituted by the Anjuman Himayat 
Isiam, Lahore, for a declaration that pro- 
perty described in the deed of March 4, 
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1918, was wakf and could not be transferred 
by the descendants of Imam Din and 
could not be sold in execution of an de- 
cree obtained against them. The descen- 
dants ofImam Din and the transferees 
from them were impleaded as defendants 
in the case. This suit has been decreed 
by the Sub-Judge, First Class, Lahore, 
consequently the Punjab Sindh Bank, Ltd., 
has represented this appeal. 

Several points were taken by the lparn- 
ed Counsel for the appellants in support 
of the appeal. With the exception of one, 
however, they have no force. It was con- 
tended that the deed of March 4, 1918, 
was never acted upon and therefore the 
property dealt with by it as wakf could 
not be held to be wakf. If however the 
deed wus executed by Imam Din—and 
there is no dispute that it was not executed 


by him—andif it isvalid then it is im- 
material whether it was acted upon or 
not because, according to the express 


terms of the deed, Imam Din constituted 
himself a mutwalli of the property describ- 
ed therein and any aclion taken by him 
or his descendants and successors contrary 
to the terms ofthe deed does not make 
it ineffective, if it was otherwise valid, 
Nor can there be any question of any 
estoppel against the plaintiffs owing to 
the conduct of the descendants of Imam 
Din because the plaintiffs Anjuman Hima- 
yab Islam do not derive their title through 
them. Further, the wakf cannot be held 
to be illusory merely because during 
the continuance of the line of Imam Din 
a very small proportion of the income of 
the property is devoted to charitable or 
religious purposes described inthe deed, 
The ultimate benefit of the bequest is 
reserved to “charitable and religious pur- 
poses.” The proviso tos. 4, Mussalman 
Wakf Validating Act VI of 1913, pro- 
vides that no such wakf shall be deemed 
to be invalid merely because the benefit 
reserved therein for the poor or other 
religious, pious or charitable purpose of a 
permanent natureis postponed until after 
the extinction of the family, children -or 
descendants of the person creating the 
wakf, 

It is, however, contended on behalf of 
the appellant that the ultimate objects of 
the wakf are too vague and indefinite and 
therefore the wakf is invalid. It is argu- 
ed that the uliimate benefit is reserved 


for “religious and charitable’ purposes 
and both these purposes are too vague 
and indefinite to be capable of being 
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enforced in the Courts in this country, 
the wakf therefore should be held to be 
invalid. Reliance is placed in support of 
this argument principally on the proviso 
to s 3, Mussalman Wakf Validating 
Act. VI, of 1913, which is that the ulti- 
mate benefit in such cases expressly or 
impliedly should be reserved for the 
poor or: 

“for any other purpose recognized by the Mussalman 


Law ash religious, pious or charitable purpose of 
@ permanent character.” 


The contention of the appellant is that 
even if the expression ‘‘religious and 
charitable purpose” be held not to be 
vague, the proviso contemplates that the 
particular purpose or purposes for which 
the ultimate benefit is to be reserved must 
be specified and that it is not sufficient 
to say “religious or charitable purposes.” 
There seems to be force in this conten- 
tion. It is, however, further contended that 
in any case “religious and charitable 
purpose” is too indefinite and for that 
reason the whole wakf must fail. It seems 
to me that having regard to the con- 
text of the will “religious and charitable 
purposes’ should - be read disjunctively 
and not collectively so that if either of 
these purpeses be held to be invalid on 
account of vaguenss both must be held 
to be unenforceable. I am further of opi- 


nion that according to authority both 
religious and charitable purposes must 
be held individually to be too vague, 


Some conmmentators on the Mussalman 
Law have expressed the opinion that 
these expressions are of a wide significance 
and embrace a wide range of purposes 
which are well understood among the Mus- 
salman jurists and therefore the mutwalli 
and the Courts are competentto choose 
any of the purposes which are understood 
to be charitable or religicus by the Mus- 
salman jurists. 

This opinion, however, appears to be op- 
posed tothe majority of judicial decisions. 
There is no decision of this Court directly 
applicable tothe facts of this case. In 
- Mushtaq Hussain v. Muhammad Hasan Khan 
(1), Dalip Singh, J. expressed the opinion 
that the word ‘khairat? is of a wider 
significance than the expression “charity.” 
In Narain Das v. Brij Lal (2) a Division 
Bench of this Court to which I was a party, 
held that a bequest for dharamarth 
must be held to be void for uncertainty 


(1)34 PLR 1073; 146 Ind, Cas, 1075; A I R 1933 


Lah. 961; 6 RL3 
(2) 14 Lah. 827; 146 Ind, Oas. 1013 ; A IR 1933 Lah. 


833;6 RL 303: 35 PLR 11, 
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Runchordas Vandravandas v. Parvatibat 
(3), was followed, though I stated my 
opinion that if I had not felt bound by 
the decision of the Judicial Oommittee of 
the Privy Council, I would not have held 
a bequest for dharamarth to be void for 
uncertainty. In that case following some 
English and Indian cases, it was also 
held that where the three objects of the 
trust created by awill had to be read 
disjunctively so that the trustees had the 
discretionary power to apply the funds to 
any one of the three objects to the exclu- 
sion of the other two orin such proportion 
as they thought fit, and one of the three 
objects of the trust was invalid for un- 
certainty, the whole bequest became void 
and inoperative. 


In Radhey Sham v. Radhey Lal (4), it 
was held that a devise or bequest for kare 
khair is void for vagueness and uncer- 
tainty, and in coming to this conclusion 
the learned Judges were influenced by 
the observations of their Lordships of the 
Privy Council in Runchordas v.Vandravanda 
Parvatiba (3) that a bequest or devise for 
dharamarth is void for vagueness and uncer- 
tainty. It is not disputed that karekhair 
is the same as khairati kam. In 
Venkatanarasimha Rao v. Subba Rao (5), a 
bequest for the spread of the Hindu 
religion was held to be void for uncertainty 
and it wasfurther held by Spencer, J., 
that a bequest for the spread of Sanskrit 
language though notvoid for uncertainty 
also failed as under the will the trustees 
been given an absolute discretion to spend 
the whole of the bequest either for 
spread of the Sanskrit language or for the 
spread of the Hindu religion or for both. 
The other learned Judge, Devadoss. J., 
was, however, of opinion that both the 
bequests were void for indefiniteness of 
the object. In Mariambi v. Fatma Bai 116 
Ind. Cas. 242 (6), Crump, J., of the Bombay 
High Court held that a bequest for khairat 
is void for uncertainty. In Mohammadali v. 
Lakhmi Chand (1), a Division Bench of 
the Sind Judicial Commissioners Court 
held that a bequest for khairati works 


(3) 23 B 725; 261 A7}; 1 Bom. L R 607;30WN 
62; 7 Sar. 541P 0). 

‘4) 1 Luck 554; 97 Ind. Cas. 934; A I R 1927 Oudh 
213: 13 O L J 804; 30 WN 714. 

(5)46 M 500: 73 Ind. Cas. 991;17 L W 31; (1923) 
M W N 111; A I R 1923 Mad. 376; 32 MLT 


41. 

(6) 116 Ind. Oas. 242; A I R 1929 Bom. 127; 31 Rom, 
L R135 

(7) A IR 1931 Sind 75; 130 Ind, Oas. 556; 25 S L R 
415; Ind, Rul, (1931) Sind 44. 
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is not a valid trust to ewhich the Courts 
would give effect. i 

In Ramzan Sheikh v. Rahamani (8), 
however a Division Bench of the Chief 
Court of Oudh held that the expression 
“religious and charitable objects” fulfil the 
requirements of the second alternative 
of the proviso to s. 3, Mussalman Wakt 
Validating Act VI of 1913 so that the 
wakf for these purposes is valid and 
enforceable by the Courts. This is the 
only case which directly | supports the 
contention of the respondents and the 
conclusion of the trial Judge. The learn- 
ed Judges in this case further observed 
that it may be that in the course of 
administration recourse to the doc- 
trine of cypres is found to be neces- 
sary. 

With great respect, however, I am of 
opinion that in this observation they begged 
the whole question. No question of the 
application of doctrine of cypres arises if 
the original bequest or trust is void for 
uncertainty and therefore unforceable. 
That doctrine can only come into operation 
if a valid trust or wakf has originally 
been created and becomes incapable of 
execution on account of circumstances 
which have subsequently arisen, e. g., the 
failure of the objects specified, and similar 
reasons. In this respect I am supported 
by the opinion expressed by the Sind 
Judicial Commissioner’s Court in the 
case cited above Emperor v. Gokal (9) does 
not materially assist the respondents. In 
that case the wakf property was dedicated 
for the purpose of charity including main- 
tenance of the relations and dependents of 
the creator and for the reading of fateha 
for the salvation of his soul. Some definite 
objects of the trust were therefore speci- 
fied and the wakf could not be defeated on 
account of alleged uncertainty Amatul 
Fatma Bibi v. Abdul Alim 59 Ind. Cas 1 (10) 
a judgment of their Lordships of the Privy 
Council was cited on behalf of the respon- 


dents. Inthat case, however, it does not 
appear from the judgment whether 
charitable and religious purposes were 


specified or whether the bequest was mere- 
ly for charitable and religious purposes 
without their description. In any case 
thereis no discussion of the question which 

(8) ATR 1932 Oudh 71; 135 Ind. Oas 372; 7 Luck 
300: 8 O W N 1302: Ind. Rul. (1932) Oudh 20. 

(J) 45 A 142; 71 Ind, Oas. 503: 24 Or, L J 151; 
90 AL J 921; A I R 1923 All. +7, 

(10,59 Ind, Cas. 1; A I R 1920 P O 87; (1920) M 
WN 324; 24 GC W N494; 28 M LT 135; 12 L W 497: 
320 L J 447 (P O). 
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arises in this case and the judgment is too 
brief to enable me to hold that their Lord- 
ships held that a bequest for “charitable and 
religious purposes” was definite and cer- 
tain and enforceable in the Courts. 

The weight of the authority therefore is 
on the side of the appellants and following 
it I must hold that a bequest for “chari- 
table and religious purposes” is void for 
uncertainty. Both these objects are void 
for uncertainty individually as they are 
co-related with each other even if one of 
them be held to be uncertain, the entire 
wakf must fail, There is ample authority 
that such bequests cannot be enforced by 
the Courts. Though I have observed 
above thatif the wakf had been a valid 
one of the fact that a few years after it 
had been created the heirs of Imam Din 
began to treat the property as their own 
does not validate their acts, still their 
conduct hasan important bearing on the 
question whether the wakf was created by 
the family as a valid wakf or otherwise. 
Their conduct shows that they did not 
treat the wakf as valid and according to 
law also the wakf was void for uncertainty. 
This appeal must, therefore, be accepted 
and the suit dismissed with costs through- 
out. I would order accordingly. . 
Coldstream — I agree. 

D. Appeal accepted. 


SS 


MADRAS HIGH COURT 
Appeal Against Orders Nos, 136, 
137, 138, 139, 143 and 144 of 1932 
April 24, 1935 
BEASLEY, O. J, AND CoRNISH, J. 
VEERAPPA THEVAR AND OTHERS 
— APPELLANTS 


VETSUS 
C. S. VENKATRAMA AYYAR— 
RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 64—Attach- 
ment—Alienation by judgment-debtor after attach- 
ment but under previous agreement to sell—Vali- 
dity -- Right of attaching decree-holder to vendor's 
lien for unpaid purchase money. 

Section 63, Civil Procedure Oode, does not invali- 
date a sale in pursuance of an agreement to sell made 
prior to the attachment, in as much as an agreement to 
sell creates an obligation to convey the property and 
a later attachment cannot override the conveyance 
made in performanceof that obligation; but the at- 
tachment holds good in respect of such right as the 
vendor has in property at the time of the attachment 
and if there isan unpaid balance of the purchase 
money, the attachment fastens to the judgment- 
debtors's right to recover the money, thatis to say, 
to the charge which the unpaid vendor is given by 
s. 55 (4) (b) of the Transfer of Property Act upon 
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he property. The property, however, passed by 
conveyance from the judgment-debtor cannot be sold 
in execution of the decree against the judgment- 
debtor, Paparaju Veeraraghavayya v Kamla 
Devi (1), Madan Mohan Dey v, Rebati Mohan Poddar 
(2), Venkata Reddi v, Vellappa Chetti (3, Tarak- 
nath Mukerji v. Sant Kumar (4)and Motilal v. 
Bhagavan Das (5), referred to. 


A. against the orders dated December 15: 
1931, of the Court of the Subordinate Judge 
of Thiruvarurin H.P. No. 7 of 193), in 
O. 8, No. 18 of 1928, on the file of the Sub- 
Court of Tanjore. 


Messrs. T. V. Muthukrishna Iyer, N. 
Muthuswamy Iyer, K. V. Ramachandra Iyer 
and R. Sundaralingam, for the Appellant. 

Messrs. K. S. Krishnaswamy Iyengar, V. 
Rajagopala Iyer and F. V. Ramayya, for 
the Respondents, 


Cornish, J.—These appeals raise a com- 
mon point. The three appellants were res- 
pondents to a decree-holder’s execution 
petition for the sale of property attached 
prior to judgment. It appears that a tem- 
porary injunction had been obtained to 
restrain the owner of the property, the later 
judgment-debtor, from alienating it. The 
matter was taken to the High Court on 
appeal, with the result that the order for 
an injunction was discharged and the pro- 
. perty was attached. The High Court 
`- order was dated December 21, 1928, and the 
attachment was made on December 26, 192s. 
Prior to the attachment the owner of the 
property had enteredinto agreement with 
the appellants allon the same day, October 
26, 1928, for the sale of the property. In 
pursuance of these agreement the property 
was conveyed by sale-deedsto the appel- 
lants, subsequent to the date of the attach- 
ment, The lower Court has found in 
favour of the validity of the agreements 
of sale, and this finding is not disputed 
in appeal. It hasalso found that there 
were certain balances of purchase money 
payable under the contracts, amounting 
is Rs. 32, 500, Rs. 8,000 and Rs. 5,412-8-0, 
respectively, which were unpaid at the date 
of the attachment. We see no reason for 
not accepting the correctness of the lower 
Court's finding on these heads. But the 
lower Court has ordered the sale of the pro- 
perty in execution for therecovery of these 
amounts with 9 per cent. interest which is 
payable under the contracts. We are of 
Opinion that this order for the saleof the 
property cannot be justified. The question 
is covered by Mr. Justice Venkatasubba 
Rao'sjudgment in Paparaju Veeraragha- 
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vayya V. Kamala Devi (1) with the reason- 
ing of which weconcur. The facts there 
were thattwo days prior to attachment 
there had been an agreement to sell the 
property. Subsequently a sale-deed was 
executed and the payment of the purchase 
money was completed at the same time. 
The learned Judge rejected the argument 
founded ons. 64, Civil Procedure Code, that 
the sale was void against the attaching 
creditor, holding upon the authority of 
Madan Mohan Dey v. Rebati Mohan Poddar 
(2) and Venkata Reddi v. Vellappa Chetti 
(3) that the section could not invalidate a 
sale in pursuanceof an agreement to sell 
made prior to the attachment. In short, 
an agreement tosell creates an obligation 
to convey the property, and a latter attach- 
ment willnot override the conveyance made 
in performance of that obligation. On the 
other hand the attachment holds good in 
respect of such right as the vendor had 
inthe property af the time of attachment. 
“What was and could be attached by the 
creditor” said Venkatasubba Rao, J. ‘Was 
the right, title and interest of his debtor” at 
the date of the attachment and that right as 
to the unpaid balance of the purchase 
money, and the attachment, therefore, holds 
good tothe extent of that balance. The 
judgment of Pearson, J., in Taraknath 
Mukerji v. Sant Kumar (4) isto the same 
effect. In both of those cases the purchase 
money, had been fully paid and it was 
held that the decree-holder was entitled to 
receive the portion paid subsequent to his 
attachment. When, as in the present case, 
there is an unpaid balance of the purchase 
money the attachment fastens to the judg- 
ment-debtor's right to recover the money, 
that is to say, to the charge which the un- 
paid vendor is given by s. 55 (4) (b) of the 
Transfer of Property Act, upon the proper- 
ty. But the property having passed by 
conveyance from the judgmsnt-debtor can- 
not be sold in execution of the decree 
against the judgment-debtor. See Motilal 
v. Bhagavan Das (5). 


The appeals are accordingly allowed and 
the order for sale made by the lower 


(1) 68 M L J 87; 157 Ind. Oas. 1104; A I R 1935 
Mad. 193; (1935) M W N 488: 41 LW 739: 8 R M 
213. 

(2)21 C W N 158; 34 Ind. Oas, 953; AI R 1916 Cal. 
927; 23 OL J 115. 

(3) 5 L W 234; 38 Ind, Oas. 107; A I R 1917 Mad. 


4. 
(4) 57 O 274 at p. 281; 122 Ind. Cas. 637: Al R 
1929 Cal, 494; 830 W N ROH: Ind, Rul. (1930) Oal 


269. 
(5) 31 A 443; 3 Ind, Oas, 497;6 AL J 645, 
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Court is set aside. But we make no order 
as to costs because the decree-holder is 
entitled to satisfy his decree out of the 
unpaid purchase money owing by the appel- 
lants, and they should have paid this money 
into Court when the execution proceedings 
were taken against them and so discharg- 
ed themselves of their liability. 

A. Appeal allowed. 





SIND JUDICIAL COMMISSIONER'S 
COURT 


Miscellaneous Civil Appeal No. 13 of 1929 
March 25, 1939 
HAVELIVALA, A. J. O. AND Davis, A. d. O. 
GULABOMAL BASRIOMAL— APPELLANT 
VETSUS 
FATAMAL BASRIOMAL AND OTAEBS-— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. IX, r. 9— 
Decree —Ex parte—Restoration — Party arriving late 
—Suit dismissed— Restoration on payment of costs— 
“Sufficient cause’ —Restoration application after seven 
days on ground that party was too poor to possess 
watch and was busy in searching accounts—Held, no 
suficient cause. 

No rigid rule can be laid down that in all cases 
where 2 party arrives late in Court and finds his suit 
dismissed, he is entitled to have as of course his suit 
restored on paymentof such costs as may be incurred 
by reason of his default, Hach case must be dealt 
with on its merits bearing in mind that Q. IX,r.9. 
Oivil Procedure Vode, requires that “‘sufficient cause’’ 
be shown and that the dismissal of a suit for non- 
appearance of the plaintiff is a heavy penalty; what 
is “sufficient cause” in each case must quite obviously 
depend upon the particular facts. 

At 11-30 on November 20, the plaintiff and his 
witnesses were not present in Court and no witnesses 
had been served with summons. When the Judge 
ordered warrant to issue on payment of his process 
fees,the Counsel for the plaintiff stated that he 
could not pry them and that he had no instructions 
from his client; the Judge then dismissed the suit 
at 11-53, Even when at 11-55 the plaintiff and his 
brother appeared in Court, the Counsel for 
the plaintiff made no application to the Oourt for the 
suit to be restored. Theapplication for the restora- 
tion of the suit came after a lapse of seven days, 
on the ground that the plaintiff was too poor to have 
a watch or clock toknow the correct time and that 
they were busy with the search of some accounts ; 

Held, that there was no sufficient cause within the 
meaning of O, 1X, r. 9, Civil Procedure Code, and 
that the suit should not be restored. Ratanbaiv. 
Shanker Deochand (1), Sorabji v. Ramjilal (3, and 
Chhotalal v. Ambal (4), dissented from, Currim- 
bhai v. Moas (2)and Firm of Chetanmal v. Kato 
Khan (5), relied on. 


Mis. 0. A. against an orderof Rup- 
chand, A. J. O., dated November 20, 
1928. 


Mr. Khanchand Gopaldas, for the Appel- 
lant. 

Messrs. Dipchand Chandumal, Kimatrai 
Bhojrai, Jawhormal Vilaitrat and Gokal- 
das A, Cancer, for the Respondents. 


GULABOMAT, BASRIOMAL V. FATAMAL BASRIOMAL (SIND) 


15810 


Havelivala, A. J. C.—This is an appeal 
against the order of Rupchand, Additional 
Judicial Commissioner, dated November 
20, 1928, made under O. IX, 1.9, Civil 
Procedure Code, refusing toset aside his 
order of dismissal of a suit for default 
of appearance of the plaintiff. The facts 
out of which this appeal arises are that 
Gulabomal Basriomal, the present appel- 
lant, filed a suit in this Court, being 8. 
No. 115 0f 1925, for partition and possession 
of the family property against the present 
respondents inter alia impeaching certain 
alienations of the property made by res- 
pondent No. 1 in favour of some of the 
other respondents. Issues were framed on 
May 12, 1925, and the first hearing of the 
suit was fixed on March 25, 1926, but 
the further hearing of the suit, for reasons 
which we hope were adequate, was post- 
poned until October 4, 1928, on which date 
the Court examined the plaintiff and three 
of his witnesses, Ohellaram Gaganmal, 
Jassamal Tanoomal and Fatamal Basriomal. 
The examination of the plaintiff and his 
witness, Chellaram Gaganmal, was finished 
on that day; the other two witnesses were 
examined but their cross-examination 
was reserved at the request of the Counsel 
for the defendants who stated that he 
could not cross-examine these witnesses 
without the translation of certain entries 
in the books exhibited by them and 
further inspection of the accounts. No 
date for the further hearing of the suit 
was then fixed, but November 19, 1928, was 
subsequently fixed and the hearing of the 
suit was continued on that day when 
Fatamal Basrioma] was cross-examined on 
behalf of defendants Nos. 4 and 5. The 
eross-examination was not finished on that 
day and the hearing was adjourned to the 
following day, namely, November 20, 1928. 
On that day at the usual hour of the 
sitting of the Court, namely at 11-30 4. m, 
the suit was called on but the plaintiff 
and his witness were not present in Oourt. 
The learned Judge waited till 11-53 when 
he dismissed the suit, presumably under 
©. XI, r. 8, Civil Procedure Code. There- 
after, on November 27, 1928, Mr. Khan- 
chand filed an application under O. Al, 
r. 9, asking the Court to set aside the 
order dismissing the suit, which the learned 
Judge, after hearing the parties, refused 
to do. 

The plaintiff has now appealed against 
the order of the learned Judge made 
presumably under O. XL r. 9, and asks 
us to set aside that order and restore the 


1935 


suit. It is contended by Mr. Khanchand, 
Advocate for the appellant, that the plain- 
tiff and his witnesses could not appear in 
Court at 11-30 A. m., on the day fixed, 
namely, November 20, 1928 as he had 
asked the plaintiff and the witness Fata- 
mal on the morning of that day to produce 
certain books. They accordingly went to 
their house in search of those books and 
in the search lost all count of time. 
Moreover, they were so poor that they had 
no watch or clock, 

It appears from the record that at 
11-30 a. m., the plaintiff was called but 
was absent. At 11-40 another witness was 
called, and he also was absent. Mr. 
Khanchand then stated that his witnesses 
were not in attendance. The learned Judge 
then had the names of the witnesses, Chan- 
dumal, Tilumal, Verhomal Pahlajraj, Tara- 
chand Mohandas and Shamdas Keshodas 
called out. As they were not prerent, he 
ordered warrants to issue against Fatamal 
and such of the other witnesses who had 
received bhatta for that day and who had 
signed muchalikas provided the process-fees 
were paid forthwith. The warrants were 
made returnable by 3 P.m. on that 
day. At 11-53 Mr. Khanchand stated 
that he could not pay the process-fee 
and that he had no further instructions 
in the matter. The learned Judge then 
had the name of the plaintiff again called 
out, but he was absent, He then dismissed 
the -suit with costs. 

Two minutes after the dismissal of the 
suit, that is at 11-55, Mr. Khanchand in- 
formed the Court that the plaintiff and 
one witness, Chandumal, were present and 
the learned Judge made a note to that 
effect. 

On these facts Mr. Khanchand asks this 
Court to excuse the delay on the ground 
that it was occasioned by a bona fide 
mistake; that his client and Fatamal 
were so poor that they possessed neither 
watch or clock to show them the proper 
time and that they were so engaged in 
the search for the books in the house that 
they lost all count of time. Reliance is 
placed on Katanbai v. Shanker Deochand 
(1), wherein it is stated that where a case 
has been part heard and an adjournment 
granted, it could not be in accordance with 
justice to refuse to restore the suit of a 
party who has failed to appear on the 
adjourned date at the time fixed, but who 
appears at a later hour. But in the later 


(1) 46 B 1026; 68 Jnd. Cas. 514; AIR 1923 Bom. 27; 
-4 Bom. L R775. 
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case of Currimhhai v. Moos (2) the same 
High Court held that where an ex parte 
decree has been passed against a defen- 
dant who has failed to appear at the 
hearing, he is not entitled as of course 
to have the decree set aside even if he 
applied on the same day. It is a matter 
for the discretion of the Judge. Sir Amber- 
son Marten, C. J. in this case, while re- 
viewing the two previous rulings of the 
Bombay High Court in Sorabji v. Ramjilal 
(3) and Chhotalal v. Ambalal (4) observes : 


“Now if these two cases are supposed to lay 
down the law of practice contended for the ap- 
plicant, then with all deference to those decisions 
I am unable to agree with them. For instance, if 
such a rule is laid down, it might mean this: 
that a defendant could successfully prevent his 
suit ever being heard. All that he would have 
to do would be toappear late on successive dates 
and allow the suit to be heard ex parte and then 
to apply at the end of each day tohave the suit 
restored for hearing. That obviously is a course 
which no Court would allow, Consequently the 
alleged rule or practice involves reading something 
into the Code which not only is not there, but 
which is contrary to what the Code actually says. 
What the Code does say is that if a defendant 
does not appear when the suit is called on for 
hearing, a decree may be paesed against him. It 
also provides that in such an event he may after- 
wards apply to the Court and get the ex parte 
decree set aside,on good cause being shown But 
that is a matter for the discretion of the Judge, 
and if we were to lay down the rule we are 
asked to lay down, it would mean practically that 
the Code would have to be substantially altered. 
Moreover, it would encourage unpunctuelity, which 
is the very thing Sir Norman stated in the second 
case that he did not intend to encourage, On the 
other hand, as far as this Court is concerned, in 
cases of real hardship like the case in Chactalal 
y. Ambalal (4), were the Oourt had to deal with 
a man who was late because of an accident to his 
train, that would naturally be a matter to be taken 
into consideration in his favour.” 


Coming now to the ruling of our own 
Court we find a reference in Firm o 
Chetanmal v. Ratokhan (5) to the two 
rulings quoted above and dissent expressed 
from the opinion of Sir Norman Macleod. 
With all respect to Sir Norman Macleod, 
speaking for ourselves, no rigid rule can 
be laid down that in all cases where a 
party arrives late in Ccurt and finds his 
suit dismissed, he is entitled to have as 
of course his suit restored on payment of 
such costs as may be incurred by reason 
of his default. Each case must be dealt 
with on its merits bearing in mind that 

(2) 31 Bom. L R 468; 119 Ind. Cas. 187; A I R 1929 


Bom 250; Ind. Rul (14929) Bom. 507. 

(3) 26 Bom. L R 321; +0 Ind, Cas 237; A IR 1994 
Bom, 392. 

(4) 27 Bom. L R 685; 89 Ind. Oas. 225; A R 1 1925 
Bom. 423. 

(5)22 S L R 192; 103 Ind. Cas. 129; A I R 1997 
Sind 223. 
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O. IK, x. 9, requirese that “sufficient 
cause” be showr and that the dismissal 
of a suit for non-appearance of the plain- 
tiff is a heavy penalty: we think that 
what is ‘sufficient cause” in each case must 
quite obviously depend upon the particular 
facts. 

The question for our decision, therefore, 
is: Has the plaintiff shown sufficient cause 
within the meaning of O. IX, r. 9, 
Oivil Procedure Code, for his non-appear- 
ance at 11-30 on November 20, 1928, the 
date of the hearing. We are of the 
opinion he has not. It is clear that at 
11-30 on November 20, the plaintiff and 
his witnesses were net present in Court 
and no witnesses had been served with 
summons. When the learned Judge order- 
ed warrant to issue on payment of his 
process fees, Mr. Khanchand stated that 
he could not pay them and that he had 
no instructions from his client : the learned 
Judge then dismissed the suit at 11-53. 
Even when at 11-55 the plaintiff and his 
brother Fatamal appeared in Court, Mr. 
Khanchind made no application to the 
Court for the suit to be restored, nor did 
he give, as quite obviously he should have 
given, the explanation he gave some days 
later that he had sent the plaintif and 
his witness Fatanmal upon the search 
which had delayed them. No application 
for a short adjournment was made to the 
Court. The application for the restoration 
of the suit came after a lapse of seven 
days. If the reasons now given by the 
learned Advocate for the delay had been 
the real reasons, an application for a 
short adjournment or an application for 
restoration of the suit would surely have 
been made on that very day and _the 
reasone now given would have been given 
promptly. The plaintif and his brother 
Fatamal and his witness were not ignorant 
of the procedure or of the hours of 
sitting of the Court. 

In our opinion the non-attendance of 
the plaintifi and his witnesses was not 
due to mistake, poverty or accident. At 
the least it wasdue tothe very grossest 
negligence, which is in excusable. If we 
were to excuse such negligence, 16 would 
open up a Vista of endless delays; of 
unscrupulous litigants absenting themselves 
at the appointed time of hearing and 
later applying for restoration of their suits, 
to the prejudice of more scrupulous litigants 
and the work of the Court. To say that the 
plaintiff was too poor to possess a watch 
or clock in his house to look up the 
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proper time to attend Court or that he 
had no control over his witnesses in the 
matter of their attendance in Court, is 
not in the particular circumstances of this 
case a sufficient cause within the meaning 
of O. IX, r. 9, Civil Procedure Cade. 
Accordingly we see no reason to interfere 
with the order of the learned Judge. 

By the Court.—Appeal dismissed with 
costs. 

D. Appeal dismissed. 


—— 


LAHORE HIGH COURT 
Oriminal Revision Petition No. 270 01 935 
May 20, 1935 
Skemp, J. 

MUL CHAN D—AccusEp—PETITIONER 
versus 
EMPEROR-— Opposite Party 


Deed—Construction—Penal condition—Words must 
be clear— Punjab Municipal Act (III of 1911) ss. 121, 
3—Condition restricting amount which firewood dealer 
can deposit—Committee, whether entitled to attach. 

In order,that a person may be liable under a 
penal condition, it is necessary that the wording 
must beclear and beyond doubt, 

Obiter.--The Municipal Committee are legally 
entitled to attach a condition to the license given 
to a dealer in firewood restricting the amount that 
he can deposit. ' 

Or. R. P. from an order of the Sessions 


Judge, Delhi, dated February 5, 1935. 


Mr. L. Chamen, for the Petitioner. 

Mr. Bishen Narain, for the Municipal 
Committee. 

Order.—A First Class Magistrate in 
Delhi sentenced the petitioner, Mul Chand 
to a fine of Rs. 50 for breach of the condi- 
tions of the license issued to him by the 
Delhi Municipality under s. 121, Munici- 
pal Act. The facts are as follows:— 

The petitioner deals in firewood. He 
has a contract for supplying fuel to a 
Hindu Society for burning paupers and his 
Counsel states that 5 or 6 bodies are 
burnt a day’and the quantity of wood 
required for each body is 12 to 20 maunda. 
When questioned by the Magistrate he stated 
that he had got 1,000 maunds and had always © 
been doing so. After conviction the peti- 
tioner applied to the Sessions Judge of 
Delhi apparently on the ground that the 
Municipal Committee had no right to im- 
pose a restriction on trade, The Sessions 
Judge repelled this contention and the 
petitioner then came to this Court. His 
grounds for revision are that the Commit- 
tee has no right under s. 121, Municipal 
Act, to impose any kind of restriction on 
the license, but only a condition, and that 
right of imposing a condition of the license 
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is not tantamount to a restriction. Bec- 
tion 12], Punjab Municipal Act, provides 
unter alia. 


“No place within a Municipality shall be used for 
any of the following purposes ...... a8 a yard or 
depot for trads in.....wood...... except under a liense 
from the Committee which shall be renewable 
annually,” 

Sub-section 5 provides: 

_ Whoever .. . uses any such place... .. in contraven- 
tion of the condition of any such license, shall be 
punishable with fine which may extendto fifty 
rupees, . 

I heard the case argued and then found 
that the license was not on the record. The 
Municipal Committee have now sent a 
certified copy. The relevant part is as 
follows: — 

Mool Ohand, son of Jaggo Mal, having paid into the 
office of Delhi Municipal Committee a license fee of 
Rs. 2 is hereby authorised by the Committee to use 
land situate in street Koriya Pal next to House 
No? Ward No, ?, as yard or depot up to 50 maunds 
forthe year ending March 31, 1935, subject to the 
conditions printed on reverse.” 


The conditions printed on the reverse 
are not relevant to the point before me 
except perhaps a note that no license is 
required for storing wood, ete., in quantities 
of 10 maunds or less. It is stated that the 
license means that Mul Chand was allowed 
to store wood fuel up to a quantity of 
50 maunds at a time and no more. This 
may have been the intention of the 
person who drafted the license on behalf 
of the Committee but the license does not 
say so. Jt must be remembered that this 
is a penal condition under which the 
petitioner is liable to fine and has heen 
fined and its wording must be clear be- 
yond doubt, < 

In my opinion this revision must be 
accepted on the ground that it is not 
shown beyond doubt that the petitioner has 
committed a breach of the conditions set 
forth in the licenses. As the point has 
been argued, I may as well say that I 


agree with the Sessions Judge that the 


Committee are legally entitled to attacha 
condition to the license restricting the 
amount that the petitioner can deposit and 
that there is no force in the grounds for 
revision as originally argued. I accept 
the revision and direct that the fine be 
refunded, if paid. 
D. - Revision accepted. 


poS—119 & 120 
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OUDH CHIEF COURT 
Criminal Appeal No. 438 of 1935 
September 25, 1939 
SRIVASTAVA AND ZIa-UL-HASAN, JJ. 
EMPEROR— PROSECUTOR 
VETSUS 
SHEO NARAIN SINGH AND OTHERS— 


ACCUSED — Å PPELLANTS 

Penal Code (det XLV of 1860), ss, 364, 307— Hela 
after considering evidence, that accused could not be 
convicted under s, 364, but conviction under s. 307 
would be proper— Criminal Procedure Code (Act V of 
1898), s.428—Accused acquitted of murder—Whe- 
ther can be convicted under s, 307, Penal Code, in 
appeal. 

Held, after considering the evidence that, there 
was no evidence to show whether the deceased had 
died or was alive when he was dragged towards 
another town and if he was dead he could not be said 
to have been abducted as there could be no abduction of 
a dead person under s. 362, Penal Code. Even if he was 
alive and was abducted, it was very doubtful if it 
could be said that he was abducted in order that he 
might be murderedor might be so disposed of as 
to be put in danger of being murdered. The 
nature of the assault made on him show- 
ed that the accused did intend to murder him but 
this assault was made before the abduction and 
there was at least a possibility that the deceased 
should have been taken for the sake of concealment, 
( onsequently, the accused could not he convicted 
under s. 364, Penal Code. [p. 948, col. 1.1 

{in the above circumstances the conviction was 
altered to,unders. 307, Penal Code. | 

The powers ofan Appellate Oourt under s, 423, 
Oriminal Procedure Code, are very wide and are only 
subject to the provisions of ss, 731 to 238. Under 
s. 423, it can alter the finding of the trial Court and 
either maintain the sentence or reduce it and 
a. 238 (2-A) clearly provides that when a person is 
charged with an offence hemay be convicted of an 
attempt to commit such an offence although the 
attempt is not separately charged. The fact that the 
accused were acquitted of the offence of murder is 
no bar to their conviction under s, 307, Penal Code, 
in appeal. [p. 918, cols, 1 & 2.] 


Cr. A. against an order of the Sessions 
Judge, Hardoi, dated July 30, 1935. 


Mr. R. F. Bahadurji and Dr. J. N. Misra, 
for the Appellants. 

The Government 
Orown. 


Judgment.—Six out of the nine ap- 
pellants in this case, namely, Sheo Narain 
Singh, Rukmangal Singh, Sanwal Singh, 
Sheorara Singh, Shankar Singhand Diwan 
Singh, Thakurs, are closely related to each 
other, Banwari Brahman accused is a 
servant of Fateh Singb, brother of Sheo 
Narain Singh, Kanchan Kachhi accused 
is a tenant of Sheo Narain Singh and 
Thamman Kachhi accused is grand 
nephew of Kanchan accused. All these 
nine persons along with one Puttu Singh, 
who isa collateral of Diwan Singh, were 


Advocate, for the 
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charged before the learned Sessions Judge 
of Hardoi under ss. 148 and 302-149, 
Indian: Penal Code, and in the alternative, 
under s. 364-149, Indian Penal Code. 

The learned Sessions Judge acquitted 
Puttu Singh but convicted the present 
appellants under ss. 148 and 364-149, 
Indian Penal Code. Each of the appel- 
lants was sentenced to two years’ rigorous 
imprisonment unders. 148 and while Sheo 
Narain Singh, the ring-leader and Shankar 
Singh and Banwari, who were armed with 
spears were transported for life under s. 364/ 
149, the other six appellants were sentenced 
to rigorous imprisonment for ten years 
each. The sentences of all the appellants 
were concurrent. 

The charges against the accused were 
in respect of causing the death of one 
Mahipat Singh. It appears that Pahlad 
Prasad, P. W. No. 1, became a co-sharer 
of .two-third’s share in village Teria by 
purchase from Puttu Singh and some 
others, Sheo Narain Singh, appellant, and 
his relations own the remaining one-third 
share of the village. Pahlad Prasad’s 
purchase was not liked by Sheo Narain 
Singh and he did not allow Pahlad Prasad 
to obtain possession of the shares purchas- 
ed by him. Pahlad Prasad sought the 
help of the deceased Mahipat Singh, who 
is said to have been a bully and was 
under Police surveillance, and whom Sheo 
Narain Singh and his relations feared. 
‘With Mahipat Singh’s help, Pahlad Prasad 
succeeded in obtaining possession of the 
gemindart and realising rent from the 
tenants. ‘This, however, led to civil and 
criminal litigation between Pahlad Prasad 
and Sheo Narain Singh's party. On 
November 22, 1954, Pahlad Prasad had 
to make a report to the Police against 
Sheo Narain Singh and his party saying 
that he was afraid of injury at the hands 
of these men. The Police made an in- 
vestigation on this report and reported 
that proceedings under s. 107 of the Code 
of Criminal Procedure be started against 
Sheo Narain Singh's party. However, 
before these proceedings could be started, 
the incident in question leading upto the 
death of Mahipat Singh occurred on 
December 5, 1934. It may also be men- 
‘tioned that Mahipat Singh is said to have 
been responsible for the murder of Lachhman 
Singb, father cf Sheo Ram Singh, appel- 
lant, and cousin of Sheo Narain Singh. 
This was another ground of the appellants’ 
enmity with Mahipat Singh, 

On the day of the occurrence a little 
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before sunset while Pahlad Prasad and 
Mahipat Singh were in the former's 
thatched bungalow in village Teria, all 
the accused, it is said, appeared armed 
with lathis and spears. Pahlad Prasad 
succeeded in fleeing to his grove, which 
is at a distance of about three hundred’ 
paces from the bungalow, but the accused 
began to attack Mahipat Singh. Mahipat 
Singh retreated towards the west parrying 
the blows showered on him. He could 
not, however, resist the blows fôr long 
and was felled down near a heap of cow 
dung cakes which is to the west of Pahlad 
Prasad'’s bungalow ata distance of about 
two hundred paces. The assault on him 
continued even after Mahipat Singh was 
laid prostrate, with the result that his 
skull was fractured and his abdomen 
speared. Another gang of the accused’s 
associates numbering about eighty appeared 
aud Mahipat Singh was dragged along 
the road to the village of Jagdishpur 
where the accused live. Pahlad Prasad 
returned to his bungalow after the accused 
had left and was informed by some of 
the onlookers that Mahipat Singh was 
taken by the rioters towards Jagdishpur. 
Pahlad Prasad started for thana Deta 
Gokul, which is at a distance of about 
seven miles from village Teria, and lodged 
a report there at about llep.m. Hary 
on the next morning the Sub-Inspector 
reached the village of Teria and started 
investigation. Every effort was made to 
search for Mahipat Singh but he could 
not be found either dead or alive. On 
December 10, the investingating officer 
found that a portion of the ground in an 
arhar field not far from the house of 
Sheoram Singh, appellant, bore marks of 
something having been burst on it. He 
also recovered some bones from the place 
and discovered some stains of blood on the 
earth. Ib could not, however, be ascertain- 
ed whether the bones were human bones or 
not. Sheo Narain Singh presented himself 
before the Sub-Inspector but none of the 
other accused could be found. 

All the accused denied the charges 
brought against them. Most of them 
raised the plea of alibi and some produced 
evidence in support of the plea. The sug- 
gestion on behalf of the defence was that 
Mahipat Singh went with some of the 
prosecution witnesses to Jagdishpur where 
they received injuries and that the’ pro- 
secution witnesses had concealed Mahipat 
Singh or had murdered him in order to 
concoct afalse case against the accused 
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No attempt was, however, made to sub- 
Stantiate this suggestion and it was not 


pressed before us by the learned Counsel 


for the appellants. 

It cannot be denied and 
disputed that there was 
between the appellants on 
Pahald Prasad and Mahipat Singh on 
the other. The causes of enmity are 
fully proved by documentary evidence as 
well as the evidence of Pahlad Prasad 
P. W. No, 1. Exhibit 3 is the report 
which Sheo Narain Singh made in 1930 
alleging that Lachhman Singh had been 
murdered by Mahipat Singh. The evidence 
of Sub-Jnspector Fahratullah Khan, P. W. 
No. 13 showsthat investigation was started 


was not 
bad blood 
one side and 


on this report but that Mahipat Singh. 


could not be prosecuted for want of 
sufficient evidence. In October, 1934, 
Kanchan appellant made a report (Ex, 7) 
against Mahipat Singh and Pablad Prasad 
about an assault on him, No case was, 
however, started on this report as the 
Police considered the report to be false. 
Further, boththe parties were bound over 
under s.107 of the Code of Criminal Pro- 
cedure in 1934 but while the order against 
Sheo Narain Singh's party was upheld in 
appeal, the complainant's party was acquit- 
ted. It is thus perfectly clear that the 
accused had a strong motive for revenge 
against both Mahipat Singh and Pahlad 
Prasad. 

Besides Pahlad Prasad, P. W. No. 1, who 
deposes to the causes of enmity and to 
the facts of the incident in question upto 
his taking refuge in his grove, the pro- 
secution produced a number of witnesses 
who deposed to having seen the assault 
on Mahipat Singh. Of these Tulshi Ram, 
P. W. No. 2, his son Ganga Ram, P. W. 
No. 3, Likhai P. W. No. 4, Lochan, P. W. 
No, 5, and Manga P. W. No.6 reside in 
the vicinity of Pahlad Prasad’s bungalow 
and were the most natural persons to 
witness the assault. Tulshi Ram and Likhai 
were, moreover, themselves assaulted by 
some of the accused in their attempt to 
stop the assault on Mahipat Singh. They 
were both medically examined and were 
found with injuries. Hulas P. W. No. 7 
and Bhikhari P. W. No. 8, who are also 
residents of village Teria and were return- 
ing to their houses from the jungle at 
the time of the oocurrence depose to having 
seen Mahipat Singh being dragged along 
the road to Jagdishpur. We have gone 
through the evidence of these witnesses 
and agree with the learned Sessions Judge 
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that there are noe sufficient reasons for 
disbelieving them. With regard to Tulshi 
Ram, witness, it was said that Sheo 
Narain Singh brought a suit for arrears 
of rent against the witness's nephew Jal 
Jai Ram, and Likhai, it was urged, was 
tenant of Pablad Prasad and brother of 
one Mangli who was bound over under 
s. 107 along with Pahjad Prasad, Similarly 
it was contended that while Hulas witness 
was one of the signatories toa complaint 
submitted to the Deputy Commissioner 
against Sheo Narain Singh, Bhikhari and 
Lochan were tenants of Pahlad Prasad. 
These grounds are not, however, sufficient 
to discredit the evidence of the witnesses 
named and we notice that Manga D. W. 
No. 6 is tenant not only of Pahlad 
Prasad but also of Sheo Narain Singh, 
accused. 

We are, therefore, of opinion that the 
learned Judge was right in believing the 
evidence of the prosecution witnesses named 
above, 

Stress was laid on the evidence produced 
by Sheo Narain Singh in support of his 
plea of alibi and it was contended that 
that evidence sufficiently rebutted the 
prosecution case as against Sheo Narain 
Singh. No doubt the evidence of Kazi 
Ahmad Ilyas D. W. No. 3, a Pleader of 
Hardoi, shows that Sheo Narain Singh 
was at Hardoi at about noon on December 
5, 1934, and similarly the evidence of 
Pandit Tirloki Nath Kaul, D. W. No, 1, 
another Pleader of Hardoi, shows that he 
was present at Hardoi till about 4 P.M. 
on that day but, as remarked by the 
learned Sessions Judge, this evidence does 
not preclude the possibility of Sheo Narain 
Singh being present in village Teria at about 
5 p. m.as the distance is only seven miles 
and could be covered in an ekka or a 
pony in about three-quarters of an hour. 
Moreover, Pandit Tirloki Nath Kaul appears 
to possess a defective memory 80 that 


-{here can be no certainty of Sheo Narain 


Singh being present at Hardci even upto 
$ P. M. 

Next it was urged that two witnesses 
Tika Ram, D. W. No. 5, and Jagannath 
Singh, D. W. No. 6, further prove that Sheo 
Narain Singh went to village Sikbrauri on 
the evening of December 5, from Hardoi 
and was there upto 10 a.m. on December 
6. These witnesses were, however, dis- 
believed by the learned Sessions Judge 
and we also see no reason to place any 
reliance on them especially when Jagan 
nath Singh at least is a relation of Sheo 
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Narain Singh and his pairokar in the 
case, 

The evidence produced by some of the 
other appellants in support of their pleas 
of alibi was not pressed before us and 
we agree with the learned Sessions Judge 
that none of the accused could prove 
his plea of alibi. 

Finally it was argued that on the facts 
proved, the appellants should not have 
been convicted under s. 364, Indian Penal 
Code. With this contention we are in- 
clined to agree. In the first place, there 
is no evidence to show whether Mabhipat 
Singh had died or was alive when he was 
dragged towards Jagdishpur and if he 
was dead he could not, in our opinion, be 
said tohave been abducted as there can 
be no abduction of a dead person under 
s. 362, Indian Penal Code. In the second, 
even if he was alive and was abducted, 
it is very doubtful if it can be said that 
he was abducted in order that he might 
be murdered or might be so disposed of 
as to be put in danger of being murdered. 
No doubt the nature of the assault made 
on Mahipat Singh shows that the accueed 
did intend to murder him but this assault 
was made before the abduction and there 
is at least a possibility that Mahipat Singh 
should have been taken to Jagdishpur for 
the sake of concealment. We agree, there- 
fore, that the appellants cannot be properly 
convicted under s. 3864, Indian Penal 
Code. 

We are, however, of opinion that they 
can be convicted in appeal under s. 307, 
Indian Penal Code. It was urged by the 
learned Counsel for theappellants that the 
accused having been acquitted by the trial 
Court of an offence under e. 302, Indian 
Penal Code, this Court has no power to 
convict them under s. 307, Indian Penal 
Code. With this we do not agree. The 
powers of an Appellate Court under s. 423, 
Criminal Procedure Code, are very wide 
and are only subject to the provisions of 
ps. 234 to 288. Under s. 423, we can alter 
the finding of the trial Oourt and either 
maintain the sentence or reduce it and 
e, 238 (2A) clearly provides that when a 
person is charged with an offence he may 
be convicted of an attempt to commit such 
an offence although the attempt is not 
separately charged. Under this portion cf 
s. 238 the learned Sessions Judge himself 
could have convicied the appellants under 
s. 307, Indian Penal Code, even though 
they were acquitted by him of an offence 
ùnder s, 302 and the fact that they were 
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acquitted of the offence of murder is in our 
opinion no bar to their conviction under 
s. 307, Indian Penal Code, in this 
Conrt. 

For the reasons given above, we dismiss 
this appeal but while maintaining the 
convictions and sentences of the appellants 
under 148, Indian Penal Code, we alter 
their convictions under s. 364-148, Indian 
Penal Code, to those under s. 307-149, 
Indian Penal Code. We, however, maintain 
the sentences of all the appellants. 

D. Appeal dismissed. 
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PATNA HIGH COURT 
Oriminal Revision Petition No. 193 of 
1935 
May 18, 1935 
' Wort, J. 
RAMDHANI MAHTO AND OTHERS— 
PETITIONERS 
VETSUS 
EMPEROR—Oppostre PARTY 
Criminal Procedure Code (Act V of 1898), ss. 110, 
J22—Sureties by accused whether can be rejected 
without inquiry merely on Police report— Evidence— 
Appriciation of. 
In acase under s. 110, Criminal Procedure Code, 
the Magistrate cannot reject the sureties merely on 


the Police report unless he inquires himself or orders 
an inquiry by another Magistrate. 


The process of dealing with evidence ofthe pro- 
secution and defence is not merely one of counting 
of heada. 


Cr. R. P. from an order of the Second 
Additional Sessions Judge, Patna, dated 
January 23, 1935. 

Mr. A. N. Sahai, for the Petitioners. 

The Government Pleader, for the Crown. 

Order.—The Sessions Judge in this case 
has expressed himself in a somewhat un- 
fortunate manner; but that in no way 
affects the substance of his judgment. He 
says in one place dealing with the evidence 
for the prosecution and the lesser number 
of witnesses for the defence that the opi- 
nion of this small minority (referring to 
the defence witnesses) does not make the 
opinion of the mayjorily unreliable. For 
the moment the Sessions Judge seems to 
have thought that the question was merely 
one of counting of heads: but from a peru- 
sal of the judgment generally, I come to 
the conclusion that the Judge has in fact 
accepted the prcsecution story, more par- 
ticularly because in relation to another 
matter he expresses himself in these words: 
“I accept this evidence.” The evidence re- 
ferred to was the evidence of the prosecu- 
tion that the accused were moving aboug 
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in company of certain bad characters. It 
is true that that point related to the ques- 
tion of a joint trial but it justified the 
finding of the Sessions Judge on the gene- 
ral question. But there is a more serious 
matter and that is that subsequent to the 
hearing by the Sessions Judge the Magis- 
trate who heard the case under s. 110 in 
the first instance, rejected the sureties 
tendered by the accused merely on the 
report ¿of the Police. This was illegal. 
Section 122, Criminal Procedure Code, is 
clear. He cannot reject the sureties unless 
he enquires himself or orders an enquiry 
by a Magistrate. Therefore, the order re- 
jecting the sureties by the Magistrate will 
be set aside and a proper enquiry will 
be held. Subject to that, the Rule will be 
discharged. Pending the enquiry the sure- 
ties which have been tendered will be ac- 
cepted. 


D. Order accordingly. 
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OUDH CHIEF COURT 
Full Bench. 
Civil Revision Application No. 57 of 1933 
September 4, 1935 
KING, C. J. SRIVASTAVA AND ZIA-UL- 
Haasan, Jd. 
PARAS NATH-— PLAINTIFE—APPLIOANT 
VETSUS 
RAN BAHADUR AND otuzes— 


DEFENDANTS— OPPOSITE PARTY 

Civil Procedure Code (Act V of 1908), s 115—"Case 
decided”, what amounts to—Lower Court ordering to 
pay deficiency of court-fees within certain time, 
whether amounts to “case decided"— Record of case 
decided must exist. 

A mere decision as to the amount of the court-fee 
payable, does not amount to “a case decided” nor is it 
a refusal to exercise jurisdiction. Consequently, no 
revision lies to the High Court from an order of the 
Court below calling upon the plaintif to make good 
the deficiency of the amount of court-fees within 
certain time. 

[Oase-law discussed.] 

The language of s, 115, Civil Procedure Code, 
lays down, by necessary implication, that before 
the Court can exercise revisional jurisdiction under 
8. 115 there must be in existence, a record of a 
decided case which can be called for. Section 115 
does not authorisethe High Court to call for the 
record of a pending suit. [p. 25], col. 1.] 

The passing of an interlocutory order, or the deci- 
sion of a preliminary issue which does not result in 
deciding the whole suit, is not a decision of a 
“case” within the meaning of s. 115, because no record 
of such a decided case exists, or can be constructed, 
apan ae the record of the pending suit. [p.95], 
col, 2. 

The High Court has no power to interfere under 
s. 115, although the statutory requirements of that 
section are not fulfilled, merely on the ground that 
otherwise the applicant might suffer hardship and 
might not have any other remedy open to him. [ibid.] 
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C. R. App. again&t an order of the Addi- 
tional Subordinate Judge, Gonda, date 
July 24, 1933. 


King, C. J. and Zia-ul-Hasan, J. 
— (february 13,1935).—This is an application 
for revision of an order passed by the 
learned Subordinate Judge of Gonda 
deciding that the plaintiff had paid an 
insufficient amount of court-fee and order- 
ing him to make good the deficiency within 
a certain time. 

A preliminary objection has been taken 
that this Court has no jurisdiction to 
interfere in revision with such an order as 
the order in question does not amount toa 
decision of a case within the meaning of 
s. 115 of the Code of Civil Procedure. 


On this point the respondent relies 
mainly upon a recent Full Bench decision 
of the Allahabad High Court in Gupta & 
Co. v. Kirpa Ram Brothers, 1934 A. L.J. 
p. 381 (1). Inthat case it was held that a 
mere decision as to the amount of the 
court-fee payable dce3 not amount to “a 
case decided”, nor is it necessarily an 
irregularity in procedure or illegality or a 
refusal toexercise jurisdiction. No revision 
therefore lies to the High Court from an 
orderof the Court below calling upon the 
plaintiff to make good the deficiency of 
any amount of the court-fees paid by 
him. There is no doubt about it that this 
decision is directly applicable to the case 
before us. For the respondent the caseof 
Mathura Prasad v. Ram Lal, 110. W.N. 
1292 at p. 1283 (2) has also been cited in 
which a similar view was taken by a Bench 
of this Court. 


For the applicant reliance is placed ona 
decision of a Bench of this Court in 
Adeshwar Prasad v. Badami Devi, 11 O. W. 
N. 617 (3). In that case the decision was 
that an order requiring the plaintiff to 
mike good certain deficiency in court-fee 
fully decides the matter in controversy as 
regards the court-fee and constitutes a 
complete adjudication of a controversy 
at that particular stage of the suit and ig 
therefore, revisable under s. 115 of the 
Code of Civil Procedure. In that decision 
the ruling of the Allahabad High Court in 
Lakshmi Narainv. Dip Narain Rai, I. L, R. 


(1) (1934) A L J381; 149 Ind. Cas, 1183; 6 R A 1018: 
A E R1934 All, 620; 57 A 17, 

(2)110 W N 1292 at p 1293; 152 Ind. Oas., 312: 7 
R O 198; AI R 1934 Oudh 505. 

(3) 11 O WN 617; 148 Ind. Cas. 908; 6 RQ 459; A 
1 R 1934 Oudh 212, 
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55 All., 274 (4) was followed. It must be 
noted that in ‘the recent Full Bench 
decision of the Allahabad High Court 
referred to above the view taken inthe 
ease of Lakshmi Narain v. Dip Narain Rat 
1. L. R. 55 All., 274 (4) was expressly dis- 
sented from. 

As there is, therefore, a clear conflict 
‘of judicial opinion on this point and the 
matter has not been set at rest by any 
‘Full Bench decision of this Court we direct 
that the case be referred to a Full Bench 
for deciding the question whether this 
‘application for revision is maintainable 
under s. 115 of the Code of Oivil Procedure. 
If this question is answered by the Full 
Bench in the affirmative, a further 
question arises as to which provision of the 
Court Fees Act, 1870, governs the amount 
‘of court-fee payable upon the plaint. As 
there is also a conflict of judicial opinion 
on this question we refer it also to the Full 
‘Bench for decision in case the first question 
is answered in the affirmative. 

Mr. Ram Prasad Verma, R. B, for the 
Applicant. 

Mr. K. N. Tandon, for 
Party Nos. 1, 3 and 9. 

King, C. J—The facts of this case are 
simple. The plaintiff sued fora declaration 
that certain decrees, passed upon the basis 
of certain debts incurred by his father and 
grandfather, were null and void and were 
not binding upon him. He paid a court- 
fee under para. 17 (iii) of the Second 
Schedule of the Court Fees Act on the 
ground thatthe suit was fora declaratory 
deciee where. no consequential relief was 
prayed, The defendants pleaded, inter 
alia, that the court-fee paid was insufficient 
-and it should be paid ad valorem upon the 
aggregate value of all the decrees which 
the plaintiff sought to avoid. The trial 
Court decided this preliminary point by 
its order dated July 24, 1933, ordering the 
plaintiff to pay an ad valorem court-fee 
on the aggregate value of all the decrees 
in favour of the defendants and allowed 
two weeks for making good the deficiency 
adding that in default the suit would 
stand dismissed. The plaintiff applied to 
this Court for revision of that order andthe 
respondents have taken a preliminary 
objection that this Court has no jurisdiction 
to interfere in revision under ge, 115 of 
‘the Code of Civil Procedure. As there is a 
great conflict of judicial opinion on this 
point, and also on the question of the 


(4)55 A 274; 148 Ind. Cas, 152; (1933 , 
4 VR 1933 All 350; 0 R ABg. | COM ALJ SUI; 


the Opposite 
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proper court-fee, the case was referred to & 
Full Bench for deciding: firstly, the 
question whether the application for 
revision is maintainable under s. 115 of 
the Code of Civil Procedure, and secondly, 
(in case the first question is answered in 
the affirmative) the question which 
provision of the Court Fees Act governs the 
amount of court-fee payable upon the 
plaint. . 

The grounds upon which the  respon- 
dents argued that no revision lies are first 
that no “case” has been decided, and 
secondly that no question of jurisdiction 
arises. 

The order in question is clearly an 
interlocutory order passed in a pending 
suit. There is a great conflict of authority 
on the question whether such an order is | 
revisable under s, 119. 

The decisions of the Allahabad High 
Court are clearly in the respondents’ favour. 
The first important decision to which I 
need referon this point is a Full Bench 
decision in Buddhu Lal v. Mewa kam, 
I. L. R. 43 All., 564 (5). In that case the 
trial Court had tried a preliminary issue 
whether the Court had jurisdictiox to try the 
suit, and had decided thatthe Court had 
jurisdiction. Against that order the defend- 
ants applied in revision to the High 
Court, and a preliminary objection was 
taken by the plaintiff that no revision lay. 
It was held by the majority ofthe learned 
Judges that no revision lay, inaemuch as 
no “case” had been decided by the Court 
below, within the meaning ofs.115 of the 
Code of Civil Procedure. All that had 
been decided was one out of several issues 
in the suit, and the defendants had their 
remedy by way of an appeal from the 
decree in the suit, if it should be decided 
against them. It must be noted, however, 
that two learned Judges took tke contrary 
view, namely, that the decision of the 
question of jurisdiction was the decision 
of a “case” within the meaning of s. 119 
and, therefore, the order was revisable. 
The question was so fully discussed in 
this Full Bench judgment that it is 
difficult to say anything now upon the 
subject. I find myselfin complete agree- 
ment withthe view expressed by Piggott, 
J. The word “case” has undoubtedly a 
wider meaning than the word “suit”. 
Every suit must be a “case”, but there 
are “cases”, such as cases under the 
Guardians and Wards Act or the 
Provincial Insolvency Act, which are not 

(5) 43 A 564; 63 Ind, Cas, 15; 19 A L J 558, 
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suits. The language of O. XIV, r. 2, seems 
to shew that, when the proceeding in 
question is a suit, when the whole suit 
can also be called a “case”, It appears 
tome that when the proceeding in question 
is a suit, then the suit itself is the “case” 
referred to in 8.115 which has to be 


decided before the record is called for. 


When an interlocutory order has been 
passed,. or a preliminary issue has been 


‘decided; ina pending suit, it appears to 


me that a part of the suit, or a part of the 
case, has been decided but the whole 
case has certainly not been decided. 
The alteration of the language used in 
8.622 of the old Oode (corresponding to 
s. 115 of the present Code) seems at first 
sight to make no appreciable difference 
in the meaning. The legislature must, 
however, have had some object in altering 
the language, and the effect of the altera- 
tion seems to beto make it clear beyond 
all doubt that the case must have been 
decided before the record of the caseis 
called for. This leads us to a further 
point which seems to throw some light 
upon the meaning of s. 115 although it 
has seldom been considered in reported 
decisions. The language of g.115 lays 
down, by necessary implication, that 
before the Court can exercise revisional 
jurisdiction under s. 115 there must be in 
existence arecord of a decided case, which 
can be called for. Now in the present 
case what record of a decided case could be 


‘sent ? There is no such record, as distinct 


from the record of the pending suit, and 
8.115 does not authorise the High Court 
to call for the record of a pending suit. 
It has been suggested that the record of 


. the decided case (i.e. the record of the 


decision of the preliminary issue regarding 


the court-fee) consists of that part of the 


record of the pending suit which relates 
to the decision on the question of court-fea, 
A little reflection will, I think, show that 


it would be impossible to separate the so- 


called record of the decided case from the 


‘record ofthe pending suit, and thus to send 


o 


. court-fee, 


the record of the decided case while 
leaving the record of the pending suit 
in the trial Gourt. Should the whole 
plaint be sent? If so, the record of the 
pending suit will be deprived of its most 
essential and important document. Ooming 
to the written statement, itis of course 
possible to cut out and send the para- 
graph raising the question regarding the 
but this isolated paragraph 
would not be of much value if there were 
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nothing to showin what suit it had been 
filed, and by whom oron whose behalf-it 
had been filed. Similar difficulties would 
arise in cutting out extracts from the 
record of oral pleadings and other parts 
of the record. It seems unnecessary to 
labour the point,as I think it is clear 
that there is no record of a “decided 
case’ which could even be artificially 
constructed and sent to the High Court, 
as distinct from the record of the pending 
suit. The only record that could be sent 
is the record of the pending suit, and I 
think the High Court is clearly not autho- 
rised to send for the record of the pend- 
ing suit under s. 115. This seems to 
me to support the view that tha passing 
of aninterlosutory order, or tha decision of 
a preliminary issue which does not result 
in deciding the whole suit, is not the de- 
cision of a “case” within the meaning of 
s. 115, because no record of such a de- 
cidel case exists, or can be constructed, 
apart from the resord of the pending 
suit. 

It is argued for the ‘plaintiff-applicant 
that if no ravision is allowed he may 
suffer irreparable loss. He may indeed 
refuse to pay the extra court-fee demand- 
ed and allow the plaint to ba rejected 
and he would then be entitled to appeal 
against the order rejecting the plaint, 
but if his appaal were unsucessful, then 
hemight be unable to institute a fresh 
suit on paying the propar co)uri-fee. Ifon 
the other hand he pays the extra court- 
fee demanded, and gets a decree in his 
favour, he may have no opportunity of 
chillenging the order regarding the court- 
fee, unless the defendants appeal. He also 
points out that if he were himself to 
appeal against the decree he would be 
debarred under s. 10) from challenging 
the order regarding ths payment of 
court-fee, as suchan order could not be 
hald to affect the decision of the case. 
If appears to me that the question of 
hardship, or alternative remedy, is a 
question arising when the Court is con- 
sidering whether it shal], in its discretion, 
exercis® the revisional jurisdiction con- 
ferred uponit by law. I think it cannot 
be held that the High Court has power to 
interfere under s. 115, although the 
statutory requirements of that section ara 
not fulfilled, merely on the ground that 
othsrwise the applicant mighS sufer hard- 
ship and might not have uny other remedy 
open to him, ih x 

The view that no revision of the iater- 
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locutory order is maintainable is, I think, 
supported by the provisions of s. 104 and 
O. XLIII, r.l, which expressly allow appeals 
against certain interlocutory orders, If 
the High Cout is of opinion that a 
decision regarding the proper amount of 
court-fesa is of  gufficient import- 
ance to justify linterference while 
the suit is still pending, then it can 
expressly provide for an appeal (in so 
far as an appealis not barred by s. 12 of 
the Court Fee Act) by adding to the list of 
appealable orders in O. XLIII, r. 1, if 
the High Court is always able to 
interfere with interlocutory orders in 
revision, there does not seem tobe much 
point in expressly making certain 
interlocutory orders appealable. In my 
opinion the legislature intended that 
orders passed in the course of the trial of 
a suit should not be challenged before the 
decision of the suit, unless they were 


expressly made appealable under s. 104 
and O. XLIIJ,r. 1. For that reason 
8.115 makes it clear that High Courts 
cannot interfere in revision unless 


the case has been decided and unless there 
18 arecord ofa decided case which can 
be called for. If interlocutory orders are 
revisable, the consequences are far- 
reaching. Opportunities for delaying the 
decision ofa suit are almost unlimited. 
Every time that an order is passed dur- 
ing the course of the trial the aggrieved 
party can apply to the High Court in 
revision, and unless the application is 
summarily rejected the record of the pend- 
ing suit will be called for and the trial 
will be delayed every time, for several 
months at least. In the present case, if 
the trial Court had decided the question 
of court-fee in the plaintiff's favour then, 
if the decision armounts to a “case decided,” 
it is clear that the defendants could 
apply for revision. That seems obviously 
objectionable, but I think it would 
necessarily follow, if it is held that the 
present application by the plaintiff is 
maintainable. 

There are several other rulings of the 
Allahabad High Court which support the 
view that this application is not 
maintainable. : 

Tn Chhakkan v. Kanhaiya Lal, J. L.R. 
45 All, 218 (6) the Court held that no 
revision lay against an order refusing to 
adjourn the hearing of a pending suit. 
It was held that the order did not amount 


(6) 45 A218; 69 Ind, Cas. 991: 290A L J 1005; A I 
R 1923 AN, 116;80 GAL R146 
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to deciding a ‘case’ and the principle 
laid down in Buddhu Lal v. Meva Ram 
I. L. R. 43 All. 564 (5) was applicable, 

The case of Guntaand Co. v. Kirpa Ram 
Brothers, (1934) A. L., J.381 (1) is directly in 
point. In that case it was held by a Fall 
Bench of the Allahabad High Court that a 
mere decision as to the amcunt of the court- 
fees payable dces not amount to a “case 
nor is it necessarily an irregularity in 
procedure or illegalily or a refusal-.to exer- 
cise jurisdiction. No revision therefore 
lies to the High Court from an order of the 
Court below calling upon the plaintiff to 
make gocd the deficiency in the amount of 
ihe court-fees paid by bim. I was one of 
the Judges responsible for that decision, but 
if on further consideration of the Code and 
the authorities I saw reason to alter my 
opinion I should have no hesitation in 
doing so. I can only saythatI remain of 
the game of opinion. 

In the case of Sunder Lal v. Musammat 
kazia Begam, A.J. R. 1934 All, 785 (7), 
it was held that an order amending a 
plaint is only one of the numerous orders 
that a Court must pass before it finally de- 
cides a case by passing a decree. There- 
fore no revision lies against such an 
order. 

For the applicant, reliance has been 
placed upon the case of Firm Rurmal Ram 
Nath v. Kapilman Misir, A.I. R. 1935 All, 
9909 (8). In that case it was held that the lower 
Court's refusal to allow an amendment of 
the applicant's plaintis a “case decided” ag 
contemplated by s. 115. This case 
therefore isin opposition to the general 
trend of rulings of the Allahabad High 
Court. It must be admitted tbat the 
overwhelming weight of authority in that 
Court is opposed to the maintainability of 
the revision of an interlocutory order. 

Sofar asthis Court, and its predecessor 
are concerned, the prevailing view is in the 
respondents’ favour. In the case of 
Farid-ud-din Ahmad v. Lala Shankar 
Sahai, 9 O. W. N. 339 (©, the Court held 
that a claim for mesne profits was main- 
tainable. The learned Judges in an ap- 
plication for revision held that sucha 
decision did not amount to a “ease” within 
the meaning of s. 115 and that no revision 
jay. They followed the Full Berch deci- 
sion in Buddhu Lal v. Mewa Ram 


3 
(7) AIR 1934 All. 785; 152 Ind, Cas, 886; (1934) A 
L J 757:7 RA 410. 
(8) A I R1935 All. 353; 153 Ind. Cas, 65; (1931) A 
L J 989: 7 R A435, 
(9)9 O WN 339; 135 Ind, Oas. 30; AI R 1932 Oudh 
271, Ind. Rul, (1932) Oudh 286. 


1935 


43 Allahabad 564 (5). Reference may 
also be made to Hevinchal Kunwar v. 
Kanhai Lal, 12 O. ©. 405 (10), Shyam 
Sunder v. Sheoamber Ban, 24 O. C. 231 
(11) and Raghunandan v. Raghubar Singh, 
A, YF. R. 1933 Oudk 845 (12), in which the 
Court held that no revision lay against 
an interlocutory order. A contrary view 
has however been taken in Adeshwar 
Prasad v. Badami Devi, 11 O. W. N. 617, A. 
I. R. 1934 Oudh 212 (3). In this case it was 
held that an order requiring the plaintiff to 
make gcod a deficiency in the court-fee 
fully decides the matter in controversy 
as regards the court-fee, and constitutes a 
complete adjudication of the controversy 
at that particular stage of the suit, 
and is therefore révisable under 
s. 115. This ruling is directly ap- 
plicable to the case before us. The 
learned Judges merely followed a ruling 
in Lakshmi Narain v. Dip Narain Rai, 
J. L R. 55 All., 274 (4) and no cases taking 
the opposite view were discussed. The 
ruling upon which the learned Judges 
relied was overruled by the Allahabad High 
Courtin the Full Bench case mentioned 
above Gupta 4 Co. v Kirpa Ram Brothers, 
(1934) A. lu. J. 381 (1) 80 it can no longer be 
considered asa good authority, and the 
learned Judges of this Court do not seem to 
have decided the point after consideration of 
any of the rulings to the contrary, 

The Patna High Court has not been 
consistent in its decisions on this point. 
In Mani Lal v. Durga Prasad, A. I. R. 1924 
Patna 673 (13), the trial Court passed an 
interlocutory order directing the payment 
of an additional court-fee. The case there- 
fore is directly in point. It was held that 
ordinarily an interlocufory order is not 
capable of revision particularly when there 
is another remedy available to the injured 
party; but where the order complained 
against is such as is calculated to cause 
irreparable loss to the injured party, and 
there is no right ofappeal, and no remedy 
available to the party, an interlocutory 
order may be revised under s. 115 read 
with s. 15 of the Charter Act (s. 107 of the 
Government of India Act). This ruling can 
hardly be said fully to support the appli- 
cant’s contention. It does no doubt lay 
down that the High Oourt can interfere in 


(10) 12 O O 405; 4 Ind Cas. 878. 

(11) 24 O O 231; 64 Ind. Cas. 92 

(12) AI R 1933 Oudh 345; 145 Ind. Cas, 810; 10 O 
W N 637:6R O 72. 

(13) A 1 R 1924 Pat, 673; 3 Pat. 930; 80 Ind. Qas 667; 
(19243) Pat, 254, 
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revision with an” interlocutory order in 
certain circumstances, but then it invokes 
the authority not only of s. 115 of the 
Code of Civil Procedure but also ofs. 107 
of the Government of India Act. In the 
present case we are only concerned with 
s. 115. The point was not discussed whe- 
ther any “case” was decided or whether 
any question of jurisdiction w:. involved. 
In. Ram Bhusan Das v. Biciu Rai, A.I 
R. 1934 Patna 641 (14) the lower Court had 
passed anorder for payment of additional 
court-fee, The learned Judges held that 
this amounted to arefusal to entertain a 
suit until a higher duty was paid and 
amounted to a refusal to exercise juris- 
diction upon legal grounds and therefore 
was revisable. The question whether any 
“case” had been decided was not con- 
sidered. I may also note that this case 
was dissented from in a later decision of 
thesame Court to which I shall presently 
refer, 

In Ram Lal Sahu v. Bibi Sahara A.J, R. 
1935 Patna 90 (15), the lower Court had de- 
manded an additional court-fee. The High 
Court refused to interfere,but remarked that 
the Court would not hesitate to interfere with ` 
an interlocutory order in a proper case. The 
question whether any “case” had been 
decided or whether any question of juris- 
diction was involved was not discussed. 

On the other hand we have several rul- 
iogs of this Court in which the contrary 
view was taken. In Sham Narain Singh v. 
Basudeo Prasad Singh, A. I. R.1930 Patna 
277 (16) the High Court held that it would 
not interfere in revision with an. order 
demanding additional court-fee from a 
plaintiff since the plaintiff had another and 
proper remedy open to him by way of 
appeal on ejection of the plaint. This 
case, however, is not of much importance 
from our point of view, as it was not 
distinctly held thatthe High Court could 
not interfere on the ground that no case 
had been decided. The Court did held 
however, that no error touching the matter 
of jurisdiction had been shown and for 
that reason theorder was not revisable. 

In Jogendra Narain Singh v. Radha 
Prasad Singh, A. I. R. 1932 Patna 319 (17) 
an application for revision was made 


(1!) ATR 1934 Pat, 6£1; 152 Ind Cas. 1003; 16 P I, 
T 69: 14 Pat, 220: 7 R P 296, f 

(15)A I R 1935 Pat. 90:154 Ind. Cas, 615: 7 R p 
477 


C16) A IR 1930 Pat. 277; 122 Ind. Cas. 15°; Ind, Rul 
(1930) Pat. 184; 11 PLT 172. ee 

(17) ATR 1932 Pat. 319; 140 Ind. Oas. 817; 13 pL 
T 590; Ind, Rul (1 33) Pat 23, 
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against an order for the payment of an 
ad valorem court-fee, It was contended that 
no revision lay against the decision of 
such a preliminary issue. The learned 
Judge remarked “the decisions on this 
point of this Court are not uniform”. He 
followed Sham Narain Singh v. Basudeo 
Prasad Singh, A. I. R. 1930 Patna 277 (16) 
in refusing to interfere on the ground 
that another remedy was open to the 
applicant by way of appeal against the 
subsequent order rejec.ing the plaint. 

The latest decision of the Patna High 
Court which is directly in point is Ram 
Kinker Singh v. Kumar Jogendra Nath 
Singh, A. I. R. 1935 Patna 186 (18). Ia that 
case it was held that where the lower Court 
passes an order on the matter of court-fees, 
and the decision on this point does not 
affect the matter of jurisdiction, there is 
only a question of law and no revision is 
competent as another remedy by way of 
appeal is open to the party. In this case 
the previous ruling in Ram Bhusan Das 
v Bachu Rai, A.I. R. 19314 Patna 641 (14), 
was expressly dissented from. Revisional 
jurisdicticn was held to be barred because 
the lowe: Court did not exercise jurisdic- 
tion ille«ally or irregularly and also 
becauss the aggrieved party had another 
remedy-open to him. 

In the Madras High Court also we find 
conflicting decisions. In Rant Kulandart 
Pandichi v. Indra Kkamaswami Pandia 
Thevan, A. 1, R.1928 Mad. 416 (19), it was 
held that where a Judge, on an erroneous 
view of the court-fee payable refuses to 
proceed with the suit until the proper court- 
fee is paid, he fails to exercise jurisdiction 
and his order is revisable. The question 
whether any “case” had been decided was 
not discussed. The case of Alagappa 
Chetty v. Saminathan Chetty, A. I. R. 1933 
Mad. 367 (20), is similar. The Court interfer- 
ed with the decision regarding the proper 
amount of court-fee but did not consider 
whether any “case” had been decided or 
whether any question of jurisdiction was 
involved, 

For the contrary view J may refer to 
Acha v. Sankaran, A. I. R.1926 Mad. 768 
(21),in which it was held by a learned Judge 
that no revision would lie from an interlocu- 

(18) AIR 1935 Pat, 186; 155 Ind, Oas, 617; 16P L T 
158: 7 R P 601. 

(19) 108 Ind. Oas. 539; A IR 1923 Mad. 416; 27 LW 
986. 51 M 684; 55M L J 345. 

(20) 142 Ind. Cas. 195; A I R 1933 Mad. 367; Ind. 
Rul. (1933) Mad. 212, 


- (21) 95 Ind. Cas. 424; AI R 1926 Mad. 768; 50 M 
L J 497; (1926) M W N 444; 23 L W 752. 
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tory order directing the payment of an 
additional court-fee. This case merely 
follows two rulings of the Patna High 
Court and Calcutta High Court but does 
not contain any discussion of the point 
before us. 

A similar view was taken in Chinnasami 
Pillai v Pavayee Ammal, A. 1. R. 1927 Mad. 
1162 (22), where the learned Judge gave 
effect to a preliminary objection that the 
High Court could not interfere under’ s. 115 
in respect of the order passed by the 
Court below on the question of court-fees. 
In this case also there is no discussion. 

The Bombay High Court seems to be 
agajnst the revision of interlocutory orders. 
In Bat Rami v. Jaga Dullabh, I. L. R. 44 
Bom. 619 (23), the learned Judges were 
strongly of the opinion that s. 115 emphati- 
cally does not empower the High Court to 
call for the record of a pending suit and 
does not authorise interference with an 
interlocutory order which does not prevent 
the further progress of the suit, as such an 
order cannot amount to a decided case. 
I fully agree with the views expressed in 
this ruling. In a more recent decision, 
Sonaji Kapurchand v. Pannaji Devi Chand, 
A.J. R. 1932 Bom. 81 (24), a similar view 
was taken. The question was fully dis- 
cussed and the conclusion was that a finds. 
ing on an interlocutory matter (that the 
suit was not barred by res judicata) followed 
by an order, is not a “case decided” within 
the meaning of s. 115, and is not open 
to revision. 

The Calcutta High Court is more in 
favour of the applicant. In Ram Rup Das 
v. Shira Ram, 14 ©. W. N. 932 (25), the 
plaintiff had been ordered by the trial 
Judge topay an ad valorem court-fee and 
he applied to the High Court in revision. 
It was held that the order in effect 
amounted to a denial of jurisdiction and, 
though interlocutory, was a fit one for 
interference in revision by the High Court. 
The question whether any “case” had been 
decided was not considered. 

In Sailendra Nath Kundu v. Surendra 
Nath Sarkar, A. I. R. 1939 Calcutta 279 (26) 
ihe plaintiff was ordered by the trial Court 
to pay an additional court-fee and the High 
Court did interfere on revision on 


(22) 102 Jnd, Cas. 877; A IR 1927 Mad. 1162. 
(23) 44 B 619; 57 Ind. Cas, 556; 22 Bom. LR 
61 


861, 

(24) 125 Ind. Cas. 815; A I R 1932 Bom, 81; 33 Bom, 
L R 1598: Ind. Rul, (1932) Bom. 127. 

(25) 14 O WN 932; 7 Ind. Cas. 92. ` 

(£6) 156 Ind, Cas. 431; A I R 7935 Cal. 279; 39 Q W 
N 248; 60 O L J 469; 62 O 417; 7 R O 712, 
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“the ground that the order was “illegal”. The 
question whether a case had been decided 
was not considered, 

In Salam Chand Kannyram v. Bhagwan 
Das Chilhama, I. L. R. 53 Cal., 767 (27) the 
trial Court decided a preliminary issue 
that it had jurisdiction to entertain an 
application. In revision a preliminary 
objection was raised that no revision lay 
against an interlocutory order. Cuming, J. 
went the whole length of deciding that 
no revision lay because no “case” had 
been decided, as the decision of one issue 
was not the decision of the whole case. 
The other learned Judge, however, did not 
go quite so far, and held lihat the High 
Court had jurisdiction to revise interlocutory 
ordersin certain circumstances such as 
when irremediable injury will be doneif 
the Court refuses to interfere. This case 
indicates the conflict of opinion between 
the Judges on the same Bench. 
~ The Lahore High Court is decidedly in 
favour of the respondents. In Lal Chand 
Mangalsen v. Behari Lal Mehr Chand, I. L. 
R. 5 Lah, 2&8 (28) a Full Bench consisting 
of five Judges unanimously held that the 
High Court had no jurisdiction to revise an 
interlocutory order. In this case the in- 
terlccutory order consisted of a finding by 
the trial Court that it had jurisdiction to 
try the suit. They held that an interlocutory 
order did not constitute a “case” within the 
meaning of s. 115. The learned Chief 
Justice remarked at p. 294% :— 

“I have sought in vain for any reason in support 
of the view that a ‘case’ may mean a particular 
branch of a case, except that the contrary view 
would sometimes lead to injustice and that ‘that 
interpretation should be accepted which is most 


consonant to reascn and justice and most subservient 
to the purposes for which the section was framed.” 


I am in ecmplete agreement with 
the view expiessed by the learned 
Judges in ihis case. High Courts have 
frequently interfered with interlocutory 
orders when they thought that injustice 
or hardship would result frem their 
failure to interfere. In the great majority 


of such cases they have not even considered 


whether their interference was justified 
by the language of s. 115, and in the few 
remaining cases they have, in my opinion, 
given a very strained interpretation to 
the language cf that section in order to 
justify their interference. 

In Nathu Ratan Singh v. Ratan Singh, 

(27) 98 Ind. Cas, 615; 530 767; 30 C W N 907; A 
IR 1926 Cal. 1149, 

(28)°5 Lah. 288; 64 Ind. Cas. 239; A I R 1924 Lah. 
425; 6 Lah. LJ 558; 1 L O 36. 
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A. I. R. 1933 Nag. 107 (29) a Full Bench held 
that where a Court has come to a reasona- 
ble decision on the points of law involved 
and holds that the court-fee is insufficient, 
the High Court would not interfere on the 
ground that it takes a different view on 
such points of law. In this case the 
question was not considered whether any 
case had been decided but it was held 
with reference to the pronouncement of 
their Lordships of the Judicial Committee 
in Bala Krishna Udayar v. Vasudeva 
Aiyar, 44 I. A. 261 (30) that the lower Court, 
in deciding the question of the proper 
court-fee, acted within its jurisdiction and 
even, if the finding was erroneous, there 
was no question of juridiction involved 
such as would justify interference under 
5. 119. 

Lastly, we have the Full Bench decision 
of the Judicial Commissioner's Court in 
Sindh. In Khudabux v. Panjo, A. 1. R. 
1930, Sindh 265 (31) it was held by the 
Full Bench that the Court had no jurisdic- 
tion to interfere in revision under s. 115 
with interlocutory orders even in excep- 
tional circumstances. The learned Judges 
referred to many conflicting rulings but 
preferred to follow the Full Bench deci- 
sionsof the Lahore and Allahabad High 
Courts. 

This review of the authorities seems to 
indicate that the preponderance of judicial 
opinion supports the view that no revision 
of an interloculory order lies. I am of 
that opinion, firstly on the ground that 
no “case” has keen decided within the 
meaning of s. 115 by the mere decision of 
a preliminary point regarding court-fees, 
and secondly because no question of 
jurisdiction arises such as would justify 
interference under s. 115, In Bala Krishna 
Udayar v. Vasudeva Aryar, 44 I.A. p. 261 
(30) their Lordships remaiked with re- 
ference tos. 113 :— 

“It will be observed that the section applies to 
jurisdiction alone, the irregular exercise or non- 
exercise of it, or the illegal assumption of it. The 
section is not directed against conclusions of fact 
or law in which the question of jurisdiction is not 
involved.” 

It appears to me that the Subordinate 
Judge certainly had jurisdiction 
to decide the proper amount of court- 


(29) 143 Ind. Cas. #4; A I R 1933 Nag.107,16N 
L J 29; Ind. Rul. (1933) Nag. 15]; 20 N L R 
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(30) 44 1 A 261; 40 Ind, Cas, 650;15 A LJ 615:2 
P LW 301;23M LJ 69%; 26 O L J 143; 19 Bom. L 
R 715; (1917) M W N 628; 6 L W £01; 22C WN 50; 
11 Bur, L T 48 (P O). 

(31) 127 Ind. Cas, 673; A 1 R 1930 Sind 265; 24S LR 

277; Ind. Rul, (1930) Sind 289. 
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fee, and in fact he was bound to decide 
that question. He had jurisdiction to 


decide rightly or wrongly, and if he 
was wrong, L do not think it could be 
held that he exercised his jurisdiction 


illegally or with material irregularity. At 
the worst he decided a question of law 
erroneously and I think his decision is not 
open to revision under 8. Ll. The pro- 
nouncemert of the Judicial Commitee in 
Raja Amir Hasan Khan v. Sheo Bakhsh 
Singh, 11 1. A., P- 237 (32) is a clear authority 
for this view, ; 
In my opinion, therefore, the question 
whether the application for revision is 
maintainable should be answered in the 
ve. 
a view the second question, which 
provision of the Court Fees Act governs the 
amount of court-fee payable on the plaint, 
does not arise. TT l 
Srivastava, J—The plaintiff-applicant 
brought a suit for a declaration that 
certain debts incurred by his father and 
grandfather, some decrees passed against 
them and certain sales which had taken 
place or were to be held in future on the 
basis of tne said decrees were void 
against him and that he was not bound 
by them. He valued the suit for the 
purpose of jurisdiction at Rs. 20,636-15-3, 
but the claim being a declaratory one 
he paid a court-fee of Rs. l9 only. The 
defendants pleaded inter alio that the 
court-fee should be paid ad valorem on 
the value of the debts and decrees sought 
to be avoided by the plaintiff. The 
learned Additional Subordinate Judge of 
Gonda framed an issue on the question 
of court fee. He heard arguments of the 
parties in respect of it and decided it as a 
preliminary issue 1n the defendants’ 
favour. He held that the plaintiff should 
pay adralorem court-fee on an aggregate 
amount of Rs. 20,171-5-3 and ordered that 
the deficiency was to be made good within 
two weeks, in default of which the suit was 
to stand dismissed. The plaintiff, within a 
week of this order, moved this Court 
against it in revision under s. 115 of the 
Code of Civil Procedure on the ground 
ihat the decision of the lower Court was 
erroneous and that it had failed to 
exercise jurisdiction in refusing to proceed 
with the case without further court-fee 
being paid. At the hearing of this ap- 
plication before 2 Bench of the Hon'ble 
Chief Judge and my brother Ziaul Hasan, J. 
a preliminary objection was taken by the 
(32) 11 I A 237; 11 O 6; 4 Sar. 559 (PO), 
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defendants-opposite party that the Court 
had nojurisdiction to interfere in revision 
with the orderin question as it did not 
constitute the decision of a “case” within 
the meaning ofs. 115 of the Codeof Civil 
Procedure. In view of the conflict of judicial 
opinion on the points which arose for 
determination in the application, the 
learned Judges made this reference to a 
Full Bench: The matters referred to the 
Full Bench may be stated inthe form of 
questions as follows: 

“1. Whether the application for revision is main- 
tainable under s., 115 of the Code of Civil Proce- 
dure? 

2. In case the firat question is answered in the 
affi-mative, which provision of the Oourt Fees Act, 
1871), governs the amount of court-fee payable upon 
thejolaint ?" 

“he question of the revisional powers of 
a High Court under s. 115 of the Code 
of Civil Procedure is one which has given 
rise toa sharp conflict of judicial opinion 
not cnly amongst the various High Courts 
but also amongst different Judges of the 
same Court. In the circumstances it is 
desirable that the legislature should clearly 
define the scope of s. 115 so asto set at 
rest the hopeless divergence of opinion 
which exists at present. However until 
this is done, it is necessary that we should, 
sitting in the Full Bench, authoritatively 
lay down the limits of the revisional powers 
of this Court under s.115 of the Code of 
of Civil Procedure. 

Ipropose to deal with this question 
primarily with reference to the phraseology 
of the section. It authorises the Court to 
“eall for the record of any case which 
has been decided by any Court Subordi- 
ate to such High Court and in which no 
appeal lies thereto”, The word “case” has 
not been defined in the Code but attempts 
have been made by various Judges to 
define the word oratany rate tolay down 
certain tests for determining whatis and 
what is not a‘‘cage’. If I may say so 
with the utmost respect all these attempts 
instead of clarifying the situation have 
only made confusion worse confounded. 
It is, however, clear that the word “case” 
is of larger amplitude than “suit”. In 
Bala Krishna Udayar v. Vasudeva Atyar 
L.R. 44 I. A. 261 (30, the question was 
about the validity of an appointment 
made under the provisions of the Religious 
Endowments Act,(XX of 1883). Their 
Lordships observed as follows: 


“No definition is to be found inthe Oode of the 
word “case”, It cannot in their Lordships’ view, 
be confined to a itigaticn in which there is a 
plaintiff who seeks to obtain particular relief in 
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damages or otherwise against a defendant who is 
before the Court It must, they think, include an 
ex parte application such as that made in this case, 
praying that personsin the position of trustees or 
officials should perform their trust or discharge 
their official duties, Their Lordships concur, there- 
fore, with the High Court in thinking that the 
matter adjudicated upon wasa ‘case’ within the 
meaning of s. 115, of the Code.” 

Thus there can be no doubt that the 
word “case” includes proceedings other 
than a suit such as proceedings under the 
Religrous Endowments Act, Guardian and 
Wards Act, Provinciel Insolvency Act, 
Indian Succession Act, etc. 


Next we have to see whether any pro- 
ceedings and orders passed thereon in the 
course of the trial of a pending suit can 
be regarded asa “case” within the mean- 
ing ot the section. The terms of the 
section which I have quoted above show 
that the “case” must be one which has 
been decided and of which there is a 
record in existence. It nay ke noted 
that the words used in s, 622 of the former 
Code of Civil Procedure, Act XIV of 1882 
which corresponds to the present s. 119, 
were “the record ofany case in which no 
appeal lies to theHigh Court if the Court by 
which the case was decided appears etc.” 
Although the change in the language of the 
present section does not make any material 
alteration in themeaning yetit shows 
that more prominence has been given to 
the necessity of the case having teen 
decided. In several decided cases in which 
applications for revision have been enter- 
tained against interlocutory orders it has 
been held that the word “suit” includes a 
branch ofa suit ifthe order in question 
constitutes acomplete adjudication so far 
as that Court is concerned of the contro- 
versy at that particular stage of the suit. 
I myself wasa party tothe decision ofa 
Bench of this Court in Adeshwar Prasad 
v. Badami Devt 11 O. W. N. 617 (3) which 
adopted a similar view, but having had 
the advantage of lisiening to elaborate 
arguments on the pcint for two days in 
the present case, end having given more 
mature consideration to the matter, it 
seems to methat every order passed by a 
Court does in a sense constitute a complete 
adjudication of that particular matter so far 
as the Court deciding it is concerned, 
Further, it seems to me that in the case of 
a branch of a pending suit it is impossible 
to say that there is any record of that 
branch of the suit, as distinguished from 
the record of the suit itself, which the 
High Court could call for under the sec- 


PARAS NA'TH t. RAN BAHADUR (OUDY) 


957 
lion. Taking the*present caseas an ins- 
tance we find that the lower Court has des 
cided a preliminary issue onthe question 
of court-fee. Ifthe finding recorded on 
this issue is to be treated as a “cage” 
which has been decided, then can it be 
said that there is any record of this case 
Separate from the record of the suit itself ? 
Obviously not. It seems impossible with- 
out resort to some sort of a fiction to say 
that there is any record of this interlocu- 
tory proceeding distinct from the record 
of the suit, which the Court is authorised 
to call forin the exercise of its revisional 
powers. I am, therefore, of opinion that 
the words used in s. 115, do not contem- 
plate the invoking ofthe revisional juris- 
diction of the High Courtin the case of 
interlocutory orders passed during the 
trialof a pending suit. In other words, 
my opinion is that in the case of a suit it 
is the suit itself and not any branch of it 
which can be regarded asa “case” within 
the meaning ofs.115. I should, however, 
make it clear that proceedings before the 
commencement ofa suitas well as pro- 
ceedings afterasuit has come to an end 
being proceedings independent of the suit 
must stand on a different footing. 

[am further strengthened in the view 
expressed by me above by the considera. 
tion that the Code of Civil Procedure has 
made distinct provision in s. 10} and 
O. XLII, 7.1, for appeals against certain 
orders passed in the course of the trial of 
a suit. The High Court in the exercise of 
its rule making powers is also authorised 
to make additions to the list given in 
O. ALIH, r. 1. It implies that the legis- 
lature did not contemplate interference 
with other orders passed in the course of 
the trial of suits except at the time of ap- 
peal from the final decree. To my mind 
this is the obvious implication of the 
words “record cf any case which has been 
decided” as they have been used in s. 115. 

It should also be noted thatinthe case 
of original suits of a valuation below 
Rs. 5,00 appeals lieto the District Judge. 
So in the case of all interlocutory orders 
passed in such suits which have been 
made appealable under s. 104, and O. XLIII 
r. 1, of the Code of Civil Procedure appeals 
have to be decided by the District Judge, 
It would be rather anomalous that in the 
case of other ordersin respect of which no 
provision for appeal has been made by the 
legislature, they should be the subject of 
revision by the High Court. This would 
undoubtedly have the effect of ousting thé 
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jurisdiction of the proper Court of appeal, 
a result which could not Be intended. 

Looking at the wilderness of decisions 
passed under the section 1 also feel that it 
is impossible to draw any logical line of 
demarcation between interlocutory orders 
which are to be treated as a “case” 
and those which are not to be so treated. 
I findthat in many reported cases it has 
been said thatthe Court should exercise 
its vrevisional powers in cases in which 
the non-exerciseof it would work manifest 
injustice or irreparable loss. With all 
respect I must say that I am wholly 
unable to discover anything in the words 
of the section which can justify the bas- 
ing of interference in revision on considera- 
tions of expediency. Again, to take the 
concrete case before us as an instance, if 
the order of the lower Court deciding 
the issue as regards court fee, against the 
plaintiff isto be regarded as a “case which 
has been decided”, the inevitable conclusion 
must be that a contrary decision of the 
same issue holding that the courl-fee paid on 
the plaint was sufficient must also be 
treated as a decided case. If so, the 
defendant must also have the right to 
invoke the interference of the High Court 
in revision against such an order. But I 
have not come across a single reported 
case in which a revision might have been 
entertained against an order relating to 
court-fee at the instance of the defendant. 
On the contrary there are reported cases, 
Rani Kulandai Pandichi v. Indra Rama: 
swawi Pandia Thevan, I. L. R. ol Mad. 664 
(19), Kalliya Pillar v. Ramaswami Pillat, 
119 Ind. Cas. 35 (53) and Secretary of State 
v. Raghunathan, A. I. R.1933 Mad. 5J6 (34) 
in which it has been held that the High 
Court can interfere in revision where the 
decision of the lower Court in regard to 
court-fee is unfavourable to the plaintiff 
but not where it happens to be in his 
favour. I can see nothing in the terms of 
s. 115 to warrant sucha distinction. There 
is another class of cases of which Muni 
Lal v. Durga Prasad, I. L.R. 3 Pat. 931 (13) 
may be cited asan instance in which it 
has been held that where the question is, 
under what provision of the Court Fees Act 
the relief sought for comes or under what 
category the suit falls, the decision of the 


(33) 119 Ind. Cas, 35; (1919) M WN 266; 29L W 
564: A I R 1929 Mad. 396; 56 M L J £9); Ind, Rul. 
(1929) Mad. 867. 

(34) 144 Ind. Cas. 516; AT R 1933 Mad. 506; Ind. 
Rul. (1933) Mad. 426: (1933) M WN 787; MLJ 
5; 88 L W 80; 56 M 744, 
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first Court is open to revision by the 
High Court but not otherwise. Of course 
where the question is only of arithmetical 
calculation or assessment of value of the 
property the decision of the trial Court is 
final under s. 12 of the Court Fees Act. 
But I confess my inability to see how a 
decision on the question of court-fee based 
on the category in which the suit falls can 
be regarded as a decided case when a de- 
cision on the same question on the , other 
grounds is not to be so regarded: The 
decision as regards the question of cate- 
gory or the application of a particular 
article of the Court Fees Act is only a de- 
cision on a point of law, but merely be- 
cause this is so it would not make lt a 
“ease decided” within the meaning of 
s. 115. Thus having carefully examined 
the case law on the subject, and given my 
anxious consideration to the matter, the 
conclusion reached by me is that onthe 
correct legal interpretation of the terms of 
8.115 all interlocutory orders passed 
during the trial of a pending suit must be 
excluded from the application of the sec- 
tion. This view has also the advantage 
of removing all uncertainties, and if 
adopted, would afford unerring guidance 
and reduce to a minimum the possibility of 
any future conflict of decisions. 


Jt has been argued that if s. 115 is 
interpreted so asto exclude interference in 
revision inthe case of all interlocutory 
orders, it would have the effect of encourag- 
ing subordinate Courts to pass perverse 
orders with impunity. ‘This apprehension 
dces not frighten me. I havealways felt 
impressed with the high quality of the 
work turned out by our subordinate 
judicial service. Instances of perversity 
are but few and far between. More- 
over, the consideration that all orders pass- 
ed by them in the course of trial will be 
open to comment before the Court of Appeal 
should bea sufficient deterrent. 


There is such amass of decided cases 
on the subject andthe decisions are so 
hopelessly at variance that it will serve 
no useful purpose to review them, I have 
briefly indicated my views as regards some 
of the salient features of the case law and 
the more important of the grounds on which 
the decisions have proceeded. I would, 
therefore, content myself with pointing out 
that the view taken by me is not unsup- 
ported by authority. In Budhu Lal v Mewa 
Ram, I. L. R. 43 A, 564 (5) the majority of 
the Full Bench ofthe Allahabad High Court 
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held that an interlocutory order in a suit 
which did not decide that suis itself is 
nota “case decided” and cannot be inter- 
fered with under a, 115. Another Full 
Bench of the same Court in Gupta & Co, v. 
Kirpa Ram Brothers A. IR 1934 All, 620 
(1) held that a decision given by a Court in 
the trial ofa suit as to theamount of 
court-fee payable does not amount to a 
“case decided” so as to justify interfer- 
ence under s. 115 of the Code of Civil 
\ Procedure. A Full Benchof the Lahore 
: High Court in Lal Chana Mangalsen v. 
Behari Lal Mehr Chand, 1. L. R.5 Lah. 288 
(28) and a Full Bench of the sind Judicial 
Commissioney’s Court Khudabux v. Panjo, 
A, I. R. 1930 Sind 265 (31) have also accept- 
edthe view taken by the majority of the 
Judges in Buddhu Lal v. Mewa Ram, I. L. 
R, 43 All. 564 (5). Although no such general 
rule has been laid down by the Bombay 
High Court yet thetrend of decisions of 
that Court appears against interference 
with interlocutory orders, Sonaji Kapur- 
chand v. Pannaji Devi Chand, A. L R. 1932 
Bom. 81 (24) and Bai Ramiv. Jago Dullabh, 
I.L. R. 44 Bom. 619 (23) are some of the 
instances ofcases in which interference 
against interlocutory orders has been re- 
fused by that Court onthe ground that no 
case had been decided within the meaning 
of s. 115. In Shyam Sundar vw. Sheoambar 
Ban, 240.C. 231 (11) the facts of which 
are somewhat similar to {he facts of the case 
in Buddhu Lal v. Mewa Ram, I.L.R,43 All. 
564 (5) a Bench of the late Judicial Com- 
missioner’s Court on the same grounds re- 
fused to interfere in revision against a 
finding of the lower Court on an issue 
about jurisdiction. Other instances in 
which that Court refused to exercise its 
revisional powers under s.115 against inter- 
Jocutory orders can be foundin Brij Indar 
Bahadur Singh v. Deputy Commissioner, 
Kheri for Makewa Estate, 5 O. L.J. 430, 
(35) and Dharam Narain v. Unao Commer- 
cial Bank, 1 0. W.N. 472 (36). In Farid- 
ud-Din Ahmad v. Shankar Sahai, 9O.W.N, 
839 (9), to whichI :m a party, a Bench 
of our Court also refused interference in 
revision with an interlocutory proceeding 
relating to the maintainability of aclaim 
for mesne profils. 
For the above reasons, I am of opinion, 
that the first questicn should ke answered 
in the negative. 


(35)5 OL J 480: 47 Ind. Cas 678, 
(36) 1 O W N 472; €0 Ind. Cas. 612; 100 & ALR 
B35, 110 L J 692; A 1 R 1925 Oudh 169; 280 
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In view of the answer given by me to 


the first question, the second question does 
not arise. 

Zia-ul-Hasan, J.—I agree. 

By the Court—The application for re- 
vision is not maintainable under s. 115 of 
the Code of Civil Procedure. The second 
question, therefore, does not arise. 

D. Answer in negative, 


PATNA HIGH COURT 
SPECIAL BENCH 
Miscellaneous Judicial Case No. 132 of 
1933 
April 1, 1935 
Cour TNEY-TEeRELL, C. J., MOHAMMAD 
Noor AND AGARWALA, JJ. 

ABDUL RAZAK— PETITIONER 
VETSUS 
COMMISSIONER or INCOME-TAX, 
BIHAR ano ORISSA—Oppeosits Parry. 

Income Tax Act (XI of 1922), ss 30 (1), 23 O)— 
Appeal to Assistant Gommissioner—Income-tax Officer 
asked to furnish basis of assessment—Assessee, whether 
entitled to rebut information constituting basis of 
such repori—income-tax Officer paying surprise visit 
and discovering books which he reported to be basis of 
his assessment—HHeld, income-tax Officer not bound to 
take evidence in rebuttal at appellate stage, 

The assessee is entitled toan opportunity in 
Assistant Commissioner's Court to rebut the informa- 
tion which constitutes the basis of tho report of the 
Income-tax Officer, where the Income-tax Officer 
furnishes the basis of his assessment when called for 
by the Assistant Commissioner. 

The Assistant Commissioner simply asked the 
Income-tax Officer to report the basis of the assess- 
ment, The Income-tax Officer summoned the assessee 
to appear before him and produce evidence; he mads 
a surprised visit on the assessee’s shop and discovered 
certain account books which he reported to be the 
basis of his assessment. The assessee wanted to 
let in evidence to rebut the report: 

Held, that there was no obligation on the part of 
an Income-tax Officer to compel him to receive evi- 
dence ofthis kind and he was entitled to act upon 
such informatiou as may come to him through some 
private source or otherwise, Although under 3. 23, 
sub-s. (3) the Income-tax Officer must hear such 
evidence ag an assessee may produce and such evi- 
dence as the Income-tax Officer may require on specif- 
ed points to be committed in writing, that is to BAY, 
during the course of the assessment. But in this 
particular cage the inquiry having been wade at the 
appellate stage under fhe direction of the Assistant 
Oommissioner, there was nothing to require the 
Income-tax Officer to take the evidence produced. 

Messrs. S. M. Gupta and Navadwip Ch, 
Ghose, for the Petitioner. 

Mr. Manohar Lal, 
Party. 

Courtney-Terrell, ©. J.—This 
statement of a case under 8. 
Income Tax Act, 
a little unusual, 


for the Opposite 


is a 
r f6, sub-s, (3) 
The circumstances are 
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The assessee is said to carry on a 
business or arhaidar or commission agent 
for the sale of commodities. He was called 
upon by the Income-tax Officer to show his 
books and the Income-tax Officer made 
an assessment. The Income-tax Officer 
therein stated that he had assessed an 
income of about Rs. 10,000 in respect of 
transactions by the assessee outside his 
ordinary business as anarhaidar, that is 
to say in respect of private transactions 
in the sale ond purchase of goods. The 
matter then went on appeal to the As- 
sistant Commissioner. The Assistant Com- 
missioner on reading the report of the 
Income-tax Officer and the estimate that 
had been made was unable to understand 
on what precise material the eslimate of 
Rs. 10,000 has been made, and with a 
comment to the effect that the estimate 
must be ona basis and not a wild guess, 
he sent the matter back to the Income- 
tax Officer for a reporton the facts and 
figures which would justify the estimate 
made by the Income-tax Officer who was 
requested, therefore, to give reasons for 
his estimale and to hold such further 


local inquiry as he thought fit and exa- 


mine the railway registers showing the 
transport of the goods before submitting 
his report. It would appear that the 
Income-tax Officer then summoned the 
assessee to appear before him, give evi- 
dence and produce his books, and far- 
thermore paid a surprise visit to the place 
of business of the assessee and there 
discovered certain books which in the-re- 
port which he made, he said were books 
of the assessee relating to his business 
beyond the books which he had in fact 
disclosed, that is to say, the report by 
the Incometax Officer went somewhat 
beyond the matters upon which he was 
directed to deal with and the material 
part cf the report which he submitted 
was a statement of the fact of this 
surprise visit and the discovery of these 
hooks. On receipt of this report by the 
Income-tax Officer, the Assistant Commis- 
sioner recited in his order that he had 
read tbe report but reduced the assessment 
from. Rs. 10,000 at which it had been 
estimated by the Income-tax Officer to 


a sum of Rs. 7,000, otherwise the 
order of the Income-tax Officer was 
maintained. He apparently gave no op- 


portunity to the assessee to explain the books 
which the Income-tax Officer had reported 
as having been found at the assessee’s 
place of business, The assessee then went 
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on appeal to the Oommissioner and the 
Commissioner dismissed the appeal, and 
amongst other points dealt with thé con- 
tention of the asressee that he had not 
been able to deal with the allegations of 
fact made in the Income-tax Officer's report 
and that the Assistant Commissioner had 
not heard such evidence ag he, the asses- 
see, wished to offer on that topice. If it 
had been the fact that the Commissioner 
had said that, notwithstanding the conduct of 
the case by the Assistant Commissioner he 
on his part would give the assessee an oppor- 
tunity of dealing with those facts before 
him (the Commissioner), the assesses would 
have had no grievance at all. But it is 
not clear. from the order of the Commis- 
sioner whether in fact he heard the asses- ' 
see or such evidence as might have been 
tendered by him, he merely supported 
the view of the Assistant Commissioner 
and refused to state a case on any of 
the points formulated for the proposed re- 
ference to the High Court. The assessee 
then came to the High Court for an 
order asking that the Commissioner be 
directed to state a case, as a result the 
Court directed a statement of the case 
on two points. The first was: 

“Whether or not the applicant is entitled to an 
opportunity to rebut the information which con- 
stituted the basis of the report of the Income-tax, 
Officer and whether an assessment made on informa-. 
tion which the assessee had no opportunity to- 
rebut or explain is invalid in law.” 

The question in this particular form had 
been formulated by the assessee himself 
and as formulated it is somewhat difficult. 
to answer it in a Satisfactory way. But, 
the first part of the first question is simple: 
enough. It is clear on natural principles‘ 
of justice that the new facts raised by’ 
the Income-tax Officer's report, that is to 
say, the allegations of the finding of the. 
books and Railway receipts and that these 
books and Railway- receipts so found 
related tothe business of the assessee, were 
matters which the assessee should have 
had an opportunity of -dealing with 
in order to enable justice to be done. 
Therefore, to the first part of the question 
put ina general form I would answer in. 
the affirmative, that is to say, that the. 
assessee was entitled to an opportunity to 
rebut the allegation and an opportunity 
should have been given to him by the 
Assistant Commissioner to do so. The 
second part of the first question does not 
arise. If after a re-consideration of the 
matter in the light of such evidence ag 
the assessee may be able to produce thé 
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report of the Income-tax Officer is rebutted, 
the question formulated in the latter half 
of that question will have solved itself. 
The second question propounded for our 
consideration was also formulated by the 
assesses : 


“Whether or not the Income-tax Officer was 
justified in not recording or taking the evidence 
of the witnesses cited and produced before him, 
as per hazri, from which only a legal inference 
could have been drawn.” 


1 know of no obligation on the part of an 
Income-tax Officer to compel him to receive 
evidence of this kind and he is indeed 
entitled to act upon such information as 
may come to him through some private 
source or otherwise. It may be pointed 
out that under s. 23, sub-s. (3) the TIn- 
come-tax Officer must hear such evidence 
as an assessee may produce, and such 
evidence as the Income-tax Officer may 
require on specified points to be committed 
in writing, that is to say, during the 
course of the assessment. But in this case 
the Income-fax Officer was asked by the 
Assistant Commissioner simply to report 
the basis of the assessment and it is an 
accident that he went beyond that instruc- 
tion. It was because after the receipt of 
the order the Income-tax Officer paid a 
Surprise visit to the business premises of 
the assessee and stated that fact in his 
further report that the difficulty has arisen. 
Therefore, as a general question the answer 
is to be found in s. 23, sub-s. (3), Income- 
Tax Act. In this particular case the inquiry 
having been made at the appellate stage 
under the direction of the Assistant Com- 
missioner, there is nothing to require the 
Income-tax Officer to take the evidence 
produced. 

As a result of this hearing the assessee 
is successful. He will receive back the 
Rs. 100 lodged by him and will be 
entitled to his costs and hearing fee, 
which we assess at ten gold mohurs. 

Mohammad Noor, J.—I agree. 

Agarwala, J.—I agree. 

D. Reference answered. 
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Civil Appeal No. 59 of 1933 
February 18,1935 
Beasrey, C.J. AND Cokrniss, J. 
PATIBANDLA RAGHUPATHIRAYADU 
—Dercree-Hotper— APPELLANT 
versus 
GARAPATI PIGHAYYA AND OTAERS-~ 
J UDGMENT- I) gBTORS— RESPONDENTS 
Civil Procedure Code ‘Act V of 1908), 0, XXI, 
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PATIBANDLA RAGHUPATAIRAYADU v. GARAPATI riogsaiya (MADR.) 95] 


r. 2—Agreement between decree-holder and judgmenta 
debtor—Actual carrying out of terms agreed to be 
consideration for entering satisfaction — Default of 
decree-holder to apply to enter sutisfaction though 
possession obtained— Application by judgment-debtor 
under O. XXI, r. 2— Limitation for, when com- 
mences, 

If the contract between the decree-holder and the 
judgment-debtor is that the actual carrying out of 
the terms of the contract should be the consideration 
for entering satisfaction of the decree, then unless 
those terms bə carried out, it may not be open to the 


judgment-debtor to apply to the Court successfully to 
have the adjustment recorded, 

Under an agreement between the holder ofa mort- 
gage decree and the judgment-debtor, after the 
decree -holder had got delivery of possession he was to 
file a petition in Oourt to enter up satisfaction. He 
got possession but failed to apply to enter up satis- 
faction within one month of taking possession. The 


judgment-debtor applied under O. XXI, r. 2, Civil 
Procedure Code : 


Held, that time commenced to run only from the 
date when the decree-holder got possession of the 
property and not from the date of the agreement and 
that asthe application under O. XXI, r. 2, was filed 
within three months, it was in time. 


C. A. against the order of the Sub Judge, 
Bezwada, dated August 28, 1932. 

Mr. V.Govindarajachari, for the Appel- 
lant. 


Mr. P. Satyanarayana Rao, for the Res: 
pendents. 

Beasley, ©. J.—This is an appeal fron 
an order ofthe learned Subordinate Judge 
of Bezwada ordering full satisfaction of :a 
decree to be recorded. The decree-he lder, 
the appellant here, raised the objection 
that the application under O. XXI, r. 2, 
Civil Procedure Code, which was dated 
March 17, 1932, was barrei by limitation. 
Shortly the facts of the case are as follows: 
A mortgage decree had been obtained 
against the respondents and on April 15, 
1931, an arrangement was come to bet- 
ween the decree-holder and the judgments 
debtors that ifthe decree-holder got the 
mortgage property in Court-auction and if 
the sale was confirmed, the judgment-debtors 
within one month after the confirmation of 
sale would put the property in his pogses- 
sion without any obstruction from anyone, 
after removing some sheds which had 
recently been put up temporarily on the 
property and it was agreed that the decrée- 
holder should filea petitionin Court for 
recording full satisfaction of the decree, 
If the judgment-debtors failed to deliver 
possession of the property or caused any 
obstruction or filed suitsor petitions in 
Court, the decree-holder could take execu- 
{ion proceedings to recover the entire 
decree debt. The decree-holder purchased 
the mortgage property in Oourt-auction on 
the same day upon which the agreement 
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self gives an example of an exception to 
this rule and on p. 20:* says : 

“No doubt ifthe contract between the parties was 
that it is only the actual carrying out of the terms 
of the contract that should be the consideration for 
entering satisfaction of the decree, then unless those 
terms be carried out, it may not be open to the 
judgment-debtor to apply to the Court successfully 
to have the adjustment recorded.” 

I entirely agree with that view. Were 
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"was -entered into, namely, April 15, 1931, 
„the sale was confirmed on July 13, 1931, 
‘and the decree-holder took possession of 
‘the mortgage property through Court on 
December 18, 1931, the temporary sheds 
having bythen been removed. The judg- 
‘ment-debtors filed the application under 
appeal on March 17, 1932. The decree- 
‘holder contended that he was not put in 


possession of the property by the judgment- 
debtors but that he himself got possession 
through Court morethan one month after 
the confirmation of the sale. 

With regard tothe latter allegation the 
learned Subordinate Judge has rightly 
accepted the evidence of petitioner No. 1 
in thelower Court (P. W. No. 1)—respon- 
dent No. 1 here—that he removed the 
sheds within a week after the decree- 
‘ holder’s purchase and informed the decree- 
holder ofthat fact and that he (the decree- 
holder) told.bim that it was better to’ take 
possession through Oourt and asked him 
to be present at the time of delivery and 
it.is clear that he was presentat the time 
of the delivery and attested the delivery 
receipt. The contention ofthe judgment- 
debtors, the respondents here, therefore, 


it otherwise, it would enable a judgment- — 
debtor to get the decree adjusted'in pur- / 
suance of the agreement and then decline | 
to carryout at afuture date one of its 
essential conditions, for example in the 
present case to deliver possession of the 
property to the decree-holder without obs- 
truction. Once having got an adjustment 
of the decree he would be in a strong 
position, There is another point which is 
fatal to this appeal. The agreement itself 
provides that afterthe decree-holder has 
got delivery of possession he is to file a 
petition in Oourt to enter up satisfaction. 
This postpones the application to record 
satisfaction to a future date and it is, 
therefore, impossible for the appellant to 
contend that it was open to the respondent 
to have the decree adjusted onthe date 


ofthe agreement. Time clearly commenc- 
ed torunonly from the date when the 
apppellant got possession of the property 
and the respondents’ application was, 
therefore, in time. This appeal must ac- 
cordingly be dismissed with costs. 

Cornish, J.—I agree. 

A.-N. Appeal dismissed. 

* Page of 56 M—[lid.] 


, was and is that limitation did not com- 
' mence to run until the date when the 
. decree-holder got possession, namely 
, December 18, 1934, and that the application 
under O. XXI, r. 2, Civil Procedure Code, 
, having been filed within three months 
. from that date was in time. Against this 
_contention it has been argued that the 
. present case is governed by Ramanarasu v. 
. Venkata Reddi (1), a decision of Reilly 
and Anantakrishna Ayyar, JJ., where it was 
held that a promise to do something in 
future is legal consideration and there is 
: no legal impediment in the way of a decree- 
. holder accepting amere promise that the 
| Jjudgment-debtor will do something at some 
. future date asa legal and immediate adjust- 
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SAUNDERS AND Varma, Jd. 
TRIBHUAN OJHA—Puaintirs— 


` ment in satisfaction of his decree and that Ap poner 
` where the decree-holder accepts such a ‘ : 
. promise, there is a new contract amounting RAMCHAN es ia DANT 


to a.legal adjustment of the decree onthe 
basis of which the judgment-debtor is 
. entitled to apply tothe Court to enter up 
| satisfaction of the decree; in other words, 
“the fact that the contractis of an exe- 
, cutory nature does not prevent the defen- 


Evidence Act (L of 1572), s. 
stamped handnote—Admissibility 
proof of debt. 

Although the handnote is not admissiblein evi- 
dence for the purpose of proving the loan, itcan be 
used for certain collateral purposes, that is, a purpose 
foreign and not subordinate to the purpose for which 


91—Insufficiently 
in evidence in 


dant from applying to record an adjust- 
ment as soon asthe contract is entered 
- into. .But Anantakrishna Ayyar, J. him- 
(1) 56M 198; 141 Ind. Cas 429; A I R 1933 Mad: 


28; 63 M L J 598; (1932) M W N 840; 35 L W 558; Ind. 
Rul, (1933) Mad. 132, 


the document was executed. So if the document was 
inadmissible for the purpose of proving the debt, it 
cannot be used to support the statement of the 
plaintiff's witnesses who come to prove the debt. 
Braja Mohan v. Lachmi (2), explained. 


Messrs. P, R. Das, A. K. Roy, S. K. Roy 
and S. S. Rakshit, for the Appellant. 
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Mr. G. 0. Mukharji, 

dent, 
Varma, J.—This case comes up in 

É second appeal from a decision of the Special 
» Subordinate J udge of Singhbhum, who 
« dismissed the suit of the plaintiff by his 
‘judgment, dated August 14, 1930. The 
, Plaintiff brought the suit for ‘recovery ofa 
g sum of Rs. 2,0U1 with interest at 18 per 
‘cent. per annum which is said to have been 
‘\advanced tothe defendant on lst Kartik 

333 Ambi. The .defendant denied the 
whole transaction and did not admit the 
debt : and further alleged that the suit was 
brought out of malice. The handnote that 
was produced in support of the plaintifi’s 

claim was not properly stamped, that is 
to say, the stamp that was affixed 
to the handnote was only one anna and not 
four annag as it should have been. The 
trial Court did not admit this document in 
evidence, being of opinion that under 8, 35, 
Stamp Act, it could not be taken in evi- 
dence. So far as that step is concerned, he 
acted quite properly, inasmuch as once a 
document is admitted under s. 36, Stamp 
Act, the admission cannot be questioned 
except as provided in s. 61 of the Act. 
But without admitting this document into 
evidence, he took the writing of the defen- 
dant and compared the two handwritings. 
Even then he came to the conclusion that 
the oral evidence that was produced on 
behalf of the plaintiff was not satisfactory 
because evidently the oral evidence wasso 
led asto bring the case within the purview 
of the decision reported in Sheikh Akbar v. 
Sheikh Khan (1), Hedecreedthe suit and 
‘the defendant went on appeal before the 
lower Appellate Court and aftera remand 
the case was finally disposed of by the 
order dated August 14, 1930, which I bave 
just now mentioned. The Subordinate 
Judge held that the h.ndnote being 
insufficiently stamped was not admissible in 
evidence for any purpose whatsoever. He 
also held that he did not believe the evi- 
dence of the witnesses for the plaintiff re- 
garding the passing of money and there- 
fore he allowed the appeal and dismissed 
the suit of the plaintiff. 


Mr. P. P. Das appearing on behalf of 
the plaintifi-appellant urged chiefly that 
although the handnote was not admissible 
in evidence forthe puopose of proving the 
loan, it could be used for certain collateral 
‘purposes, and in support of this part 
of his argument, he relied mainly upon 


(1) 7 O 258, 


for the Respon- 
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case reported « in Braja Mohan v. 
Lachmi (2). He referred to the passage in 
the judgment of Mullick, J., at p. 726* which 
rans as follows : 

= It has been held that, although a docu- 
ment is inadmissible for the purpose of proving 
a claim, it may be admissible for a collateral 
purpose, that is a purpose foreign and not sub- 
ordinate tothe purpose for which the document 
was executed,” 


Much stress was laid in the course of 
argument that although the document 
could not be used for the purpose of prov- 
ing the debt, it could be used for the pur- 
pose of comparing the handwriting of the 
document for the purpose of supporting 
the witnesses who were examined on behalf 
of the plaintiff. But the passage relied 
upon itself contains the answer to this 
argument where Mullick, J, says as to 
whatis meant by “collateral purpose.” 
He uses the expression “collateral purpose” 
as equivalent to ‘foreign and not subordi- 
nate to the purposes, for which the docu- 
ment was executed.” So if the document 
was inadmissible for the purpose of proving 
the debt in this case, it could not be used 
to support the statement of the plaintiff's 
witnesses who cometo prove the debt. 
Mr. Das incidentally referred to a case 
reported in Birchall v. Bullough (3), where 
a document which was not properly 
stamped and was not admitted in evidence 
was used by the Counsel in cross-examining 
the debtor for the purpose of refreshing 
his memory and obtaining from him certain 
statements. Those statements supported the 
case forthe plaintiff; and although that 
document was not taken in evidenca, 
because it could not be taken in evidence 
the admissions made by the defendant were 
relied upon by the Judge for deciding the 
case in favour of the plaintiff. Bat that 
case cannot besaid to be an authority for 
the proposition that a document which is 
inadmissible in evidencecan be indirectly 
used asa piece of evidence. Mere handing 
the document toa witness forthe purpose of 
refreshing his memory does not make the 
document a piece of evidence in the case, 
As against that Mr. Mukharji has drawn our 
attention to engl v. Feng! (4), where it 
was laid down that a document which re- 
quizes stamp, but is vnstamped cannot ba 
received in evidence exceptin criminal 
proceedings for any purpose, whatever, 


ae LP LT 719; 58 Ind. Oas.93; A IR 1920 Pat. 


(8) £1838 1Q B 325; 65 L J Q B 252; 44W R 300: 
iL 


(4) 1914) P D274; 84 L J P 29, 
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‘including a collateral purpose. I would 
not have referred to these two cases, but for 
“the stress that was laid upon the earlier 
case by the learned Counsel appearing for 
the plaintiff because the case reported in 
Braja Mohan v. Lachmi (2), makes clear the 


purpose for which unstamped or 
improperly stamped documents could 
be used. So there being no document 


to prove the transaction and the oral evi- 
dence having been dishelieved by the 
Court below, the Appellate Court has pass- 
ed the only order that it could pass under 


the circumstances, 7. e, dismiss the 
plaintiff's suit. 

I would therefore dismiss the appeal 
with costs, 

Saunders, J.—I agree. 

D, Appeal dismissed. 


ee 
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Criminal Reference No. 18 of 19.5 
June 13, 1935 
Loso, A. J. C. 
EMPEROR—Prostcoror 
VETSUS 
TARACHAND RESPONDENT 
` Criminal trial—Transfer of case—Magistrate hear- 
ing major partof case before his transfer—Whether 
“sufficient ground for transfer of case to him, where 
- prejudice and pecuniary loss io accused will occur. 
“ The general principle that it is desirable that a 
Magistrate who bas heard the greater part of a case 
‘should conclude it, should not be allowed to out- 
-weigh the prejudice and loss likely to result to the 
accused by transfer of the case to the Magistrate 
“who heard it before his transfer to another dis- 
“trict, ` 
Mr. Khuda Buz, for the Crown. 
Mr. Motiram Idanmal, for the Opponent. 
‘Order.—This is a reference by the 
District Magistrate of Sukkur requesting 
‘this Court to transfer the case of Crown v. 
Tarachand under s. 392, Indian Penal Code 
from the Court of the City and Sub-Division- 
-al Magistrate of Sukkur to the Court of 
Mr. Husseinbux, Sub-Divisional Magis- 
‘trate, Larkana. 


It appears that Mr. Elussainbux was the 
City and Sub-Divisional Magistrate of 
` Sukkur during the year 1934 and till 
shortly before the date of this i1eference he 
heard the case in question for a period of 
“about ten months during which all the 
- prosecution witnesses except oneor two had 
been examined. A charge had been framed 
“and cross-examination after the charge 
had also been completed, Mr. Husseinbux 
‘wes then transferred. as Sub-Divisional 
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Magistrate of Larkana and the District 
Magistrate of Sukkur makes this reference 
for transfer of the case to Mr. Husseinbuxf 
to enable him to complete it, Two grounds 
have been urged by the Assistant Public; 
Prosecutor who supports the reference.! 
He argues that if this reference is not 
allowed, it will be open to the accused to’ 
apply for a de novo trial which will involve: 
avery considerable Joss of time-and very 
considerable expense and inconvénience to 
the prosecution witnesses, many of whom 
are Police Officers in diferent parts of the 
province. He contends that even if the 
accused does not desire a (rial de novo, 
the present Sub-Divisional and City Magis- 
trate of Sukkur may himself order a trial 
de novo with the same consequences as are 
referred to above. 

Thisis no doubt a difficulty, but there 
are ways of overcoming it. The accused 
has already made a statement that he does 
not claim atrial de novo, The Advocate 
who appears for him to oppose this refer- 
ence repeats the statement of the accused 
and undertakes that the accused will not 
claim atrial denovo. If nevertheless, the 
accused should claim a de novo trial or the 
Magistrate should elect to hold atrial de 
novo, itis open to the District Magistrate 
to make afresh reference to this Court for 
transfer of the case to Mr. Husseinbux, the 
Magistrate who has already heard it, The 
Assistant Public Prosecutor also supports 
the reference by the District Magistrate on 
the ground that it is highly desirable 
that the Magistrate’ who has heard the 
major portion of the case should dispose 
of it: that he has had the advantage of 
seeing the witnesses before him and mark- 
ing their demeanour; that ancther Magis- 
trate will not have these advantages and 
will not be in as good à position as Mr. 
Husseinbux to appreciate the evidence in 
{he case. No doubt that is a weighty 
consideration. The only question is, whe- 
ther I should allow it to outweigh the 
inconvenience and loss which will result 
to the accused if the case be transferred 
as suggested by the District Magistrate, 
The accused has not yet entered upon his 
defence aud there is no knowing how many 
witnesses he may desire to call in defence, 
No coubt, the expense connected with these 
witnesses having to travel to Larkana will 
be borne by the Crown, nevertheless, 
a certain amount of prejudice is bound 
to result to the accused if he is obliged to 
drag his witnesses away from Sukkur tọ 
Larkana, a ost 
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The accused in the present cases is being 
defended by a leading lawyer of Sukkur 
(Mr. Sahibsing) and a transfer as desired 
by the District Magistrate will necessitate 
the accused having to take Mr. Sahibsing 
to Larkana at each hearing of the case or 


to engage another Advocate to defend him. 


In both events prejudice and pecuniary 
“loss must result tothe accused, 

Taking all the circumstances of the case 
into consideration, I do not think that in 
this casé the general principle that it is 
desirable that a Magistrate who has heard 
he greater part of a case should conclude 
it should be allowed to outweigh the 
prejudice and loss likely to result to the 
accused by acceding to this application 
for transfer. I accordingly reject the 
reference and order it to be filed. Record 
and proceedings to be returned im- 
mediately to the City and Sub-Divisiona]l 
Magistrate of Sukkur. 

D. 


Reference rejected. 





PATNA HIGH COURT 
Civil Appeal No. 278 of 1933 
April 17, 1935 
COURTNEY-TERRELL, C, J. AND 
AGARWALA, d.. 
SONABATI DEBI—Ogysgctror— 
APPELLANT 
VETSUS 
NARAYAN CHANDRA UPADHYA 
— ÛBJEOTOR AND ANOTHER PETITIONER 
— RESPONDENTS 


Lunacy Act (IV of 191%), 5, 8 (5)—Insani , tests 
of—Conduct of lunatic. A ‘ 


No person can have direct experience of the mind 
of another and the proper test of insanity. is con- 
duct, A person might conceivably have all kinds 
of mental unsoundness; he might have all kinds 
of delusions, but if his conduct remains normal, 
there would be no power under the Lunacy Act, to 
deal with him because the law of lunacy deals with 
conduct and the proper test for insanity is not the 
beliefs that the person concerned may entertain but 
the conduct exhibited by that person. 

C. A. from an order of the District J udge, 
Santal Parganas, dated September 18, 
1933. 

Messrs. S. M. Mullick and J. 
the Appellant. 


Messrs. Sulian Ahmad and 
for the Respondents. 


Courtney-Terrell, C. J—This is an 
appeal from an order of the District J udge 
of the Santal Parganas made under the 
Lunacy Act finding that one Narayan 
Chandra Upadhya is a person of unsound 
mind and appointing his father, Ganga 


C. Sinha, for 
N.C. Ghose, 
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Prasad Upadhya, as manager of the estate 
and guardian of the person of the lunatic. 

The lunatic is a young man who was 
born on Baisakh 15, 1319. His mother died 
when he was about two years old. He has 
been an invalid all his life and at the 
present time is an epileptic and suffers 
from the usual succession of daily epileptic 
fits. He has a small property which yields 
an income of about Rs. 2,000. In. the year 
1915 there was litigation in which the father 
was appointed guardian of his person and 
property on the ground that he was a 
minor. The young man attained majority 
on Baisakh 16,1840, and then the father 
applied for discharge from his liability of 
guardianship. The young man went to 
live with some relatives and apparently 
made a deed of gift of a considerable part 
of his property to a lady who is the objector 
in the proceedings before us. We have 
been told that the lady had a legal claim 
tothe property which was given to her by 
the young man but whether that bethe case 
or not we have not to decide in the present 
circumstances and we express no opinion 
upon this part of the matter. It is obvious 
that the lady and her relatives have a 
motive for opposing the order of the District 
Judge declaring that the donor of the 
property is a person of unsound mind, 
because such a decision might conceivably 
affect the legality of the gift. But upon 
this aspect of the matter we make no pro- 
nouncement whatever. 

The father, on hearing of this deed of 
gift, promptly made an application for a 
commission to issue to inquire into the 
allegations which he then made as tothe 
lunacy of his son. The Judge made an 
order fora commission and as the young 
man lived at some considerable distance 
from the Court he appointed a Subordinate 
Judge to conduct the inquisition in which 
he was to be assisted by two assessors, one 
of whom was a medical gentleman of con- 
siderable. experience, The other person 
nominated by the Subordinate Judge was 
objected to by the objectors and another 
person was substituted in his place. 

The learned District Judge examined 
the young man. He had him before him 
in Court and set him what might be called 
a mild type of examination and gave him a 
piece of paper on which he was asked to 
write a little essay accounting for his 
movements over a certain period of time 
just preceding the inquisition. He was 
examined in Court and gave apparently 
intelligent replies to questions put to him, 
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The assessors, who assisted the Subordinate 
Judge stated astheir opinicn that the young 
man had attacks of typhoid fever, that he 
wus at the time they examined him suffer- 
ing from a defective mental capacity and 
that he suffered from epilepsy with the 
usual result of periods of unconsciousness. 
They also drew attention to certain other 
bodily defects and maladies from which 
the .young man suffered. The learned 
Subordinate Judge made his report and 
the District Judge passed the order which is 
now complained of. 

We took the precaution to have the 
young man brought before us. We inter- 
viewed him for some little time privately 
but in the presence of the Advocates on the 
respective sidesand we have no hesitation 
in coming to the conclusion that the 
opinion of the District Judge is entirely 
correct. 

An argument has been addressed to us 
to the effect that the words of the statute 
are that aperson must bean idiot or a 
person of unsound mind. . That 1s undoubt- 
edly. true. We were reminded that an idiot 
is a term applied toa person whose mind 
has been defective from birth, whereas 
unsoundness of mind usvally has some 
traumptic origin; but unsoundness of mind 
does not necessarily imply mania, Un- 
soundness of mind isof various kinds. 
Now no person can have direct experience 
of the mind of another and the proper test 
of insanity is conduct. A person might 
conceivably have all kinds of mental un- 
soundness; he might have all kinds of 
delusions, but if his conduct remains normal 
there would be no power under the Lunacy 
Act to deal with him because the law of 
Lunacy deals with conduct and the proper 
test for insanity is not the beliefs thatthe 
person concerned may entertain but the 
conduct exhibited by that person, 

Now it frequently happens that persons 
of unsound, mind are capable of logical 
answers to questions and of giving a 
reascnably intelligent account of them- 
selves. That does not necessarily imply 
that such persons are capable of looking 
after themselves or that their minds are in 
such a condition that would enable them 
tolook after themeelves or their property, 
In this particular case the matteris quite 
Leyond doubt that the young man has the 
ustal periodical attacks cf unconsciousness, 
Tn addition to that, as usually happens in 
cases of epilepsy, his mental condition has 
obviously been seriously weakened and it 
would bean act of cruelty to him to allow 
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him to move about and dispose of his 
property at his own will and pleasure in- 
these circumstances. In saying this I 
do not mean to imply that the fact that he . 
has given away already a large portion 
of his property necessarily implies insanity, 
The young man admitted his condition as 
regards epilepsy; and his general mental 
lethargy, the aspect of his countenance, and 
the Jack of appreciation which he showed 
inthe investigation that we were ‘making 
convince usthat he is not a person to be 
left without proper guardianship and that. 
he is properly described as a person of. 
unsound mind. 


We, therefore, dismiss this appeal. The. 
objectors will have to pay the costs. 

Agarwala, J.—I agree. 

D, Appeal dismissed. 


MADRAS HIGH COURT 
Qivil Appeal No. 369 of 1933 
February 27, 1985 
BEASLEY, O. J. AND CORNISH, J. 
GANGU VEERA BRAHMAN— 
APPELLANT 


VETSUS 
GANGU JAGANADHACHARYULU 
AND ANOTHER — RESPON DENTS 

Provincial Insolvency Act (V of 1920), s. 6 (g)— 
Natice by debtor to creditor that he will pay only a 
percentage in the rupee— Whether amounts to act of 
insolvency — Test in such cases — Act of insolvency 
—Right of creditor to have debtor adjudicated— Motive 
of debtor, if material. 

The test as to whether the notice given by the 
debtor to the creditor amounts to an act of insolvency 
is to see what effect the notice would produce on the 
mind ofa creditor receiving it as to the intention 
of the debtor with regard to his creditors and whe- 
ther it would convey to the creditor that the debtor 
was about to stop payment or had stopped payment, 
Crock v. Morly (1) and Clough v. Samuel (2), relied 
on. i 

Inorder to meet the creditors, the debtors sold 
their property and offered to makea rateable distri- 
bution among their unsecured creditore, after satisfy- 
ing the mortgege debt, of the balance of the sale 
proceeds. The amount so available for distribution 
was three annas nine pies in the rupee for each 
creditor : 

Held, that when the debtors informed the creditor 
that theycould pay no more than three annas nine 
pies in the rupee to their creditors they in effect gave 
notice that they were about to suspend payment of 
their debts and that if was an actof insolvency, 
The question as to the motives of the creditor or 
whether the adjudication was likely to benefit him 
need not be considered when he has satisfied the 
condition imposed by the Provincial Insolvency Act 
for filing a petition and for having the debtors 
adjudicated onthat petition. 


C. A. against an order of the District 
Court, East Godaverl, dated June 30, 1933. 


1939 


Messrs. G. Lakshmana and G. Chandra- 
sekar Sastri, for the Appellant. 

Mr. Y. Suryanarayana, for the Respond- 
ents. 

Cornish, J.—The appeal is by a creditor 
against the dismissal of his petition to 
have the respondents, his debtors, adjudi- 
cated insolvents, Three acts of insolvency 
were alleged in the petitions. But the only 
one with which we are concerned with 
in this appeal is under s. 6 (g), Provincial 
Insolvency Act, namely that the debtor 
gave notice to a creditor, the petitioner, 
that he had suspended or was about ta 
suspend payment of his debts. It appears 
from the counter-affidavit filed by res- 
pondent No.1, which in its material par- 
ticular is adopted by respondent No. 2, 
that the debtors are artisan goldsmiths 
and that they had incurred debts amounting 
to Rs. 2,400 of which sum Rs. 1,010 repre- 
sented a mortgage debt on their property. 
In order to meet the creditors the respond- 
ents sold their property and offered to make 
a rateable distribution among their un- 
secured creditors, after satisfying the mort- 
gage debt, of the balance of the sale 
proceeds. The amount so available for 
distribution was three annas nine pies in 
the rupee for each creditor. The petitioner 
in his affidavit says that the respondents : 
have intimated to the petitioner their intention of 
not paying anything to this petitioner unless the 


petitioner agrees to accept in full settlement the 
small amount which they offered.” 


This allegation is not disputed in the 
counter-affidavit of the respondents nor 
was any evidence called to disprove it. The 
question is, what was the effect of this 
intimation given by the respondents tothe 
petitioner. The District Judge has correct- 
ly stated the proposition but he has failed 
to apply the proper test for determining 
it. The true test, as stated in Crook v. 
Morly (1), 18 what the effect would the 
notice produce on the mind ofa creditor 
receiving it as to the intention of the deb- 
tor with regard to his creditors? Would 
it convey tothe creditor that the debtor 
was about to stop payment or had stopped 
payment ? Inthe same case Lord Watson 
referring to the provision in the English 
Bankruptcy Act, which is identical in terms 
with cl. (g), s. 6, Provincial Insolvency Act, 


said : 

“It appears. to me that any notice will be suffi- 
cient ..... which is expressed in terms calculated to 
convey to its recipients the information that their 
debtor has suspended or is about to suspend pay- 


(1) (1891) A O 316;61LJI Q B 97; 65 L T 389; 8 
Morrell 227, 
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ment of his debts, A declaration of his inability 
to pay his debts maş be made bya debtor to one 
or more of his creditors, in terms and wunder cir 
cumstances which do not suggest that he means 
to stop payment of his debts as they fall due. 
But that such a declaration may be couched in 
language which clearly implies that the debtor 
means to pay nobody in full, and to place his 
assets at the disposal of his creditors, does not 
appear to me to be doubtful.” 

Lord Macnagthen in Clough v. Samuel 
(2) has stated the ru'e again: 

“It is enough if notice is given to any one of 
the creditors. Noparticular form is required, There 
is nothing said in the Act about the debtor's in- 
tention. The question is what effect would the 
communication have on the minds of the persons 
to whom it is addressed, .. All that is required is 
that a communication proceeding from the 
debtor, made seriously, should give the creditors 
or any of the creditors to understand from the 
state of the circumstances as disclosed at the time 
that the debtor has suspended or that he is about 
to suspend payment.” 

In Mercantile Bank of India v. Official 
Assignee of Madras (3), a message from 
the agent of the debtors on the eve of 
insolvency to a creditor bank that it had 
better put its board on the debtor's go- 
downs was held to be, in the circumstan- 
ces, a notice that the debtors were about 
to suspend payment. Now applying these 
criteria to the present case, we feel no 
doubt that the intimation given by the 
debtors to the petitioner amounted to a 
notice that they had suspended or were 
about to suspend payment of their debts. 
The debtors were in insolvent circumstan- 
ces. The sale of their property was the 
last resource available to them for meet- 
ing their creditors’ claim and the sale pro- 
ceeds were far from sufficient to pay those 
claima in full. We think it clear that when 
the debtors informed the petitioner that 
they could pay no more than three annas 
nine pies in the rupee to their creditors, 
they in effect gave notice that they were 
about to suspend payment of their debts. 
That was an act ofinsolvency. It has been 
suggested that the petition is a vindictive 
one and there seems some foundation for 
the imputation. But we have no concern 
with the petitioner's motive, or whether 
the adjudication is likely to benefit him. 
He has satisfied the condition imposed by 
the Act for filing a petition and for having 
the debtors adjudicated on that petition. 
The appeal is accordingly allowed and the 
order will be that the respondents be 
adjudicated insolvents. Costs out of the 


(2) (1905) A O 442; 74 LJ K B 918; 93 L T 491; 54 
W R 114; 12 Manson 347. 


(3) 39 M 250; 235 Ini. Cas, 912; A IR 1917 Mad, | Sa 
525, 
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estate. Discharge to be applied for within 
one year, 


. AN, Appeal allowed, 
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PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Civil Appeal No. 155-74 of 1934 
May 21, 1935 
MIDDLETON, J. O. AND Mir Auman, A. J.O. 
MULLA AHMAD AND OTAERS— 
APPELLANTS 


VeTSUS 
FAZAL AHMAD AND OTHERS 
— RESPONDENTS 

Adverse possession—Trespassers—Tacking of posses- 
sion—If second trespasser must obtain possession 
through first, for tacking—Limitation Act (IX of 
1908), Sch. I, Arts, 142, 144—Assertion of title but 
no assertion of possession: or dispossession— Article 
applicable, whether 142 or 144—Subsequent trespasser 
obtaining possession in execution from prior trespassers 
as trespassers—Possession, whether derived from first 
trespassers, 

The general principle regarding the tacking of 
possession of separate trespassers is that it will be 
tacked when the second trespasser derives his pos- 
session from the first, but this fcannot be done if 
the two trespassers are independent of each other 
and the second has obtained possession otherwise 
than through the first. 

Where there is a clear assertion of title and there 
is nowhere any assertion of possession by the plaint- 
iffs or of their dispossession by the defendants, 
then Art. 142 cannot be applied. It is un- 
necessary for the plaintiffs to show in their plaint 
that the case is of a nature to which Art. 144 
applied. That Article is a residuary article and 
tah be applied unless some special article ap- 
plies. 

Where the subsequent trespassers claimed on be- 
half of the village proprietary body as the owners 
of the land and themselves got possession on the 
claim that the first trespassers were in fact treg. 
passers with no rights, their possession is in no sense 
derived from that of the first trespassers but mere- 
ly follow that possession. 

[Oase-law referred to.] 


Messrs. Saaduddin and Abdul Latif Khan, 
for the Appellants. 

Messrs. S. Raja Singh and 8. 
Singh, for the Respondents. 

Judgment.—The facts of this case have 
been given at length in the judgment of 
this Court dated February 27, 1934, and 
have been repeated at length in the 
judgment of the lower Appellate Court 
against which the present appeals are 
Jodged, but may be briefly summed up 
once more as follows: 

In 1916 a resident of Lundkhaur village 
applied to the Revenue Authorities for per- 
mission to build a water-mill in certain 
land. Permission was granted in 1917 and 
thereupon he and his hrother built two 
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mills in that land and constructed a water- 
course to provide motive power. In 1921 
certain Adna Maliks of the adjoining 
Jalala village, who are now represented 
by the appellants, brought a suit for pos- 
session of the water-mills and of the 
water-course on the ground that these were 
situated in the shamilat of Jalala village 
and were not situated in Lundkhaur; that 
the ownership of the Jand rested with the 
Adna Maliks of Jalala and that the two 
men of Lundkhaur had no title. They 
joined as defendants all the other Adna 
Maliks of Jalala village: amongst them 
were two minor brothers, Samundar and 
Ajabgul. These Adna Maliks admitted the 
main claim of the then plaintiffs, but in 
their written pleas they stated that the 
whole of the land was not shamilat and 
that two khasra numbers ina particular 
were in the exclusive joint ownership of 
Samundar and Ajabgul. The suit for 
possession was decreed upon condition of 
payment of compensation for improvements 
amounting to Rs. 2,220. 

Two appeals were brought before the 
Divisional Judge and were decided by his 
appellate order dated May 18, 1922. The 
appeal of the two men of Lundkhaur was 
dismissed: the appeal lodgedon behalf of 
the two minors was also dismissed with 
the exception that the learned Judge 
stated that it was impossible in those 
proceedings to come to a finding. as to the 
ownership of the two fields in dispute 
which had never been put in issue and 
which was not necessary for the decision 
of the case, and that, therefore, the question 
of ownership would not become res judicata, 
and contented himself with noting that the 
judgment did not, affect the rights of the 
proprietary body of Jalala inter se, or the 
rights of tte minor defendants and that 
either party would be at liberty to bring 
a separate suit concerning the two khasra 
numbers in dispute. This appellate judg- 
ment was upheld in further appeal. After 
this one of the minors sold his half share 
in those two fields to six persons, who are 
before us as respondents Nos. 1—6. The 
successful plaintiffs took out execution and 
obtained possession of the mills and water- 
course On payment of compensation. 

The present plaintiffs, namely the minor 
Ajabgul and the six vendees from his 
minor brother now brought a suit in a 
Revenue Court for ejection of the successful 
plaintiffs from one of the disputed khasra 
numbers, namely that which constituted 
the water-course. The Revenue Court 
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directed the defendants in that suit to 
establish their title in a Civil Court and 
Stayed proceedings. Those defendants then 
brought a declaratory suit claiming once 
more that the khasra number in dispute 
was shamilat. Their suit was dismissed 
and the decision was upheld in appeal and 
further appeal: it thus becoming estab- 
lished that the water-course occupied land 
belonging to the minor and the assignees 
of his brother. Thereafter the ejectment 
proceedings were renewed but dismissed 
on the ground that the Revenue Court had 
no jurisdiction, and finally on August 5, 
1991, the plaintiffs, that is to say, the 
original minor #land-owner and the vendees 
of the other original minor land-owner, 
brought the present suit for possession of 
the land occupied by the water-eourse by 
ejection of those persons who had won the 
suit in 1922, 

The trial Court granted a decree on con- 
dition of payment of Rs. 2,077-12-0 as com- 
pensation. Two appeals were brought, one 
by the defendants for the dismissal of the 
suit, the other by the plaintiffs to be 
relieved of the payment of compensation, 
The Appellate Court has dismissed the 
defendants’ appeal but has accepted the 
plaintiffs’ appeal, holding that the building 
of the water-sourse is not an 1m provement 
on their land, and that, therefore, they 
cannot be made to pay compensation for 
its construction. In the second of these 
appeals the parties were directed to pay 
their own costs. The defendants have now 
come up with two further appeals directed 
against the two appellate orders, whilst the 
plaintiffs have presented eross-ob jections 
claiming costs in their appeal which was 
Successtul. This judgment will dispose of 
both appeals and the cross-objections. 
Three points have been raised on behalf 
of the appellants; (a) That the suits were 
barred by limitation; (b) that the defen- 
dants, who had previously paid Rs. 2,220 
in order to obtain possession of the water- 
course and of the mills, should be given 
compensation for improvements, if evicted 
from the water-course, and (c) that in any 
case the defendants should be reimbursed 
for the expenses which they incurred in 
fighting the previous case on behalf of the 
proprietary body of Jalala. 

Ib i argued by Counsel that Art. 144, 
Limitation Act, has been wrongly applied 
by the lower Appellate Court and that 
Art. 142 does apply. In this connection it 
has been admitted that the plaint does 
specifically state that the plaintiffs had 
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possession and wêre dispossessed by the 
defendants, but it has been pointed out, 
on the other hand, that the plaint did not 
speciâcally urge that the plaintiffs sued 
upon the basis of title against persons 
who claimed adverse possession. As a 
matter of fact the plaintin para. | states 
that the land in suit is the property of 
the plaintiffs, and in para. 3 it states 
that the defendants obtained possession as 
the representatives of all the villagers on 
the basis of the decree, and that the pos- 
Session not only includes shamilat but 
also the private property of the plaintiffs. 
In our opinion there is a clear assertion of 
title and there is nowhere any assertion of 
possession by the plaintiffs or of their dis- 
possession by the defendants. Clearly then 
Art. 142 cannot be applied. Moreover, it 
was unnecessary for the plaintiffs to show 
in their plaint that the case was of a 
nature fo which Art, 144 applied. That 
Article is a residuary article and must 
be applied unless some special article 
applies. 

From the history of the case already 
given, io which we may add that actually 
the two minor owners obtained their title 
to the land in suit in 1804 by reason of 
a partition carried out by the Revenue 
Authorities after which that land remained 
uncultivated and unculturable and was not 
the object of actual physical possession 
until turned into a water-course in 1917 
or 1918, it follows that the plaintiffs are 
claiming on the basis of title and have 
never had possession, and that the law of 
limitation is supplied by Art. 144, Ad- 
mittedly the suit was brought less than 12 
years after the defendants had obtained 
possession by virtue of their decree against 
the men of Lundkhaur. Admittedly the 
men of Lundkhaur were in possession more 
than 12 years before the present suit was 
instituted. Counsel for the appellants 
claims that the possession of the two re- 
sidents of Lundkhaur and the subsequent 
possession of the defendants were each 
possession by trespassers as against the 
present plaintiffs and that the two periods 
of possession can be tacked together for 
the purpose of Art. 144, There is no disg- 
pute that the general principle regarding 
the tacking of possession of separate tres- 
passers is that it will be tacked when the 
second trespasser derives his possession 
from the first, but that this cannot be 
done if the two trespassers are independent 
of each other and the second has obtained 
possession otherwise than through the first. 
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The Counsel for the appellants has referred 
us to passages in K. J. Rustomji’s Law of 
Limitation in which after mentioning a 
case in which B obtained possession in 
execution fiom A, both being trespassers, 
it was held that the two possessions could 
not be tacked together to bar the suit of 
the true owner, namely, Sheomar Singh v. 
Balbhadra Singh (1). The commentator 
submits his own view that as B obtained 
possession from or under A, though no 
doubt it was obtained in execution, tbe 
possession of A and B could be tacked, 
inasmuch as B cannot be said to be an 
independent trespasser. No authorities are 
given for the commentator’s note, nor 18 
Opinion given in precise terms to show the 
nature of the execution to which he was 
referring. 

Learned Counsel then refers to Dr. Pal's 
commentary asserting that the view put 
forward by Mr. Rustomji is supported by 
the views of Dr. Pal who quotes judicial 
decisions in support thereof. The judicial 
decisions he has quoted are Sajjad Husain 
vy, Quarban Ali Beg, 96 Ind. Cas. 687 (2), 
Noumula Narasimha v. Mangamma, 91 
Ind. Cas. 556 (3), Udit Narain Singh v. 
Golup Chand (43, and Ghisa Singh v. 
Gajraj Singh, 33 Ind. Cas. 371 (5). The 
first two cases are distinguished from the 
present one upon facts and they merely 
lay down that where there is a succession 
of trespassers claiming through one an- 
other, as heirs, legatees, assignees, ete., 
the possession of them all may be tacked 
together to prove limitation against the 
rightful owner. The Privy Council case 
is also distinguished by the facts, for in 
ihat case the first trespasser gifled the 
land to the second trespasser and al- 
though the second trespasser obtained 
possession by judicial process, he did so 
as the donee of the first. The last case 
from Oudh is also distinguishable. Here 
a talukdar died anid subsequently his 
property was managed by the Deputy 
Commissioner as Court of Wards on 
behalf of his daughter. An alleged col- 
lateral claimed to have title and the 
Deputy Commissioner after investigation 
considered that the daughter had not got 
a good case as against the claimant. He, 
therefore, arranged some sort of compro- 

(1318 O C 61; 28 Ind. Oas, 357; A I R 1915 Oudh 


143. 
(2) 96 Ind. Gas, 687; AIR 1926 All, 697. 


(3) 96 Ind. Cas. 596. 
(4) 27 O 221; 28 I A 236; 7 Sar 628(P O). 
(5) 18 O O 289; 33 Ind. Cas. 87]; A I R 1916 Ouah 


20 


MULLA AHMAD v. FAZAL AHMAD (PESH.) 


15810 


mise by which the claimant got posses- 
sion and ousted the daughter. Subse- 
quently a rightful heir came upon the 
scene and the former claimant was allowed 
to tack on the daughter's possession in 
resisting theclaim. Here, too, the second 
claimunt’s possession was manifestly derived 
by compromise from the daughter. In 
the present case the defendants did not 
obtain possession by virtue of any claim 
derived from the original trespassers. It 
was obtained by execution, but it was 
obtained as the result of a svit in which 
the present defendants denied any 
right being vested in the original tres- 
passers. 

We have given the matter our best 
attention and we have come to the con- 
clusion that none of the cases cited run 
counter to the general principle. We agree 
that it is not alwaye necessary that the second 
trespasser should receive possession by the 
voluntary acts of the first. For instance, 
if the first trespasser enters Into an agree- 
ment to give possession to. the second and 
fails to do so, the second might obtain a 
decree against the first and get possession 
by execation. In that case he would pro- 
bably be allowed to tack onthe posses- 
sion of the first trespasser on the ground 
that although he derived his own right by 
execution, he did so by execution of the 
decrea based upon a devolution of the first 
trespasser’s de facto possession, or in other 
words, he derived his claim through that 
of the first trespasser, These is nothing 
corresponding in the present case. The 
present defendants claimed on behalf of 
the village proprietary body as the owners 
of the land and themselves got possession 
on the claim that the first trespassers 
were in fact trespassers with no rights. 
Their possession was in no sense derived 
from that of the first trespassers but 
merely followed that possession. We must 
uphold the finding of the lower Appellate 
Court that the present defendants cannot 
count the period prior to their own pos- 
session in calculating the period of 
limitation, and hence we uphold the 
finding that the present suit was within 
time. 

Turning now to the question of com- 
pensation, the present defendants obtained: 
both the water-mills nd the water-course 
by means of a decree and thus they ob- 
tained a valuable property. The present 
plaintiff-respondents hive obtained the land 
occupied by the water-course and nothing 
more. The existence of a water-course is 
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of no use to them and does not con- 
stituteany improvement. The water-course 
without the mills is useless, whilst the 
mills without the ”water-course are also 
useless. As the present plaintiffs derived 
no benefit from the water-course, it does 
not constitute any improvement on their 
land, and they cannot be asked to pay 
compensation. It is true that the defend- 
ants by the loss of the water-course lose 
the whole value cf the mills which they 
retain, but we have already shown that they 
had no prescriptive right. 

It is argued that they paid conpensation 
and incurred legal expenses before they 
could obtain possession, and that one of 
the present defendants allowed them to 
do so whilst the other six actively sup- 
ported them and subsequently purchased 
the title on which they now claim: it is 
argued that ithe plaintifs having allowed 
the defendants to incur expenditure without 
any objection, have rendered themselves 
liable by their conduct to compensate the 
defendants. The premises on which this 
argument is based are not correct. Not 
only did the two minor brothers, who are 
now represented by the plaintifis, appeal 
against the decree in favour of the present 
defendants but they raised their objection 
in the suit at ihe earliest possible stage, 
namely,intheir written pleas. ‘The present 
defendants continued their suit with their 
eyes open to their lack of title and to 
the likelihood of the ensuing contest. 
They took the risk and can only blame 
themselves now that it has materialized. 
We consider that they have no possible 
ground on which to claim compensation 
and we uphold the decision of the lower 
Appellate Court on this point. These find- 
ings ale sufficient upon which to decide 
both the appeals. 

The cross-objections merely relate to 
costs, it being urged that the plaintiffs 
having succeeded in their appeal should 
have been granted cosis according to the 
usual principle. The order as to costs 
was discretionary and the lower Appellate 
Court was influenced by the very obvious 
fact that this litigation has been brought 
about by the failure of the parties to come 
to a compromise which would be beneficial 
to both, and by the insistence of the 
plaintifs upon their legal rights to the 
manifest material disadvantage of both 
themselves and of the defendants. In 
these circumstances we do not feel that 
we should interfere with the discretionary 
order as to costs, On the other hand, we 
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regard the further appeals as having been 
unnecessary and a continuation of the 
vindictive desire of both parties to join 
forces in infructuous litigation. The result 
is that we dismiss both appeals and algo 
the cross-objections with cosis in each 
case. | 
D Appeals dismissed. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Appeal No. 56-13 of 1935 
July 9, 1935 
MIDDLETON, J. O. AND MIR AHMAD, 
A. J.O, 

DOST MOHAMMAD AND ANOTAER 
— DEFANDANTS— APPELLANTS 
versus 
(Firm) JAI RAM DAMODAR— 
PLAINTIFF —RESPONDENT 

Jurisdictton— Suit by unregistered firm—laintain- 
ability— Objection to jurisdiction—Civil Procedure 
Code (Act V of 190%), ss. 99, 151—lWhether contem- 
plates question of jurisdiction—No special provision 
—Inherent power should be used for justice. 

The Court has no jurisdiction to entertaina suit 
filed by an unregistered firm. 

Objection founded ona point of jurisdiction can 
be taken up at any stage of the care, 

The question of jurisdiction is not one contem- 
plated by s, 92, Civil Procedure Code, 

Section 151, Civil Procedure Code, allows a Court 
to use its inherent powers in the interests of justice 
where there is no special provision in the Code for 
dealing with a particular situation. | 

C. A. from the decree of the District 


Judge, Peshawar, dated January 24, 
1935. 
Mr, Saaduddin Khan, K. B., for the 


Appellants. 

Messrs. S. Raja Singh and Mehta Mangal 
Sain, forthe Respondent, 

Judgment,—The  plaintiff-respondent 
firm instituted a suit against the defen- 


dant-appellant for the recovery of 
Rs. 2,075. It was dismissed by the trial 
Court (Sub-Judge, Mardan). The appel- 


Jant filed an appeal in the District Court. 
Inter alia an objection was taken by the 
defendant that the suit was not com- 
petent because the firm had not been 
registered under the Partnership Act and 


s. 69 cf the Act barred the right to 
institute suit by firms who were not so 
registered, The learned District Judge 


overruied the objection on the ground that 
it was not taken up in the Court below. 
The appeal of the plaintiff was accepted 
on merits and a decree was granted to 
him for the recovery of Rs. 2,075 with 
costs, 
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The defendant has preferred an appeal to 
this Court and his learned Counsel has again 
put forward the plea that the plaintiff 
firm is unregistered and that the suit 
could not therefore be instituted by it. 
The learned Counsel for the respondent 
has informed the Court that the respon- 
dent had applied to the Registrar of 
Firms in September 1933 for registration, 
but it was not till February 11, 1935, 
that the firm was registered and that in 
the meantime the suit had to be filed on 
March 12, 1934, because that was the 
last day allowed by limitation to file it. 
He has urged that s. 99, Civil Procedure 
Code, covers the case and the suit cannot 
be defeated on the ground taken when it 
was not taken up as defence at thetrial’ 
He has also asked in the alternative that 
this Court should exercise its discretion 
under s. 151, Civil Procedure Code, and 
hold that the registration on February 11, 
1935, had retrospective effect so as to 
relate back to the date of application in 
September 1933. The learned Counsel for 
the appellant has not questioned the 
correctness of the facts given by the 
Counsel on the opposite side, but has 
argued that s. 99, Civil Procedure Code, 
does not apply, because the objection is 
based on a point of jurisdiction which 
can be raised at any stage of the case, 
even in appeal or further appeal. He 
has also urged that s. 151, Civil Procedure 
Code, does not apply because there is a 
definite provision of law barring the suit 
(s. 69, Partnership Act), and s. 151, Civil 
Procedure Code, cannot, admittedly, be 
used to override an existing enactment. 
Tt will be usefulto reproduce verbatim 
the relevant portions of ss. 58,59 and 69, 
Partnership Act, for the purpose of this 
discussion : 


59. “Application for regisiraiton. 

(1). “The registration of a firm may be effect- 
ed at any time by sending by post or deliver- 
ing to the Registrar of the area in which any 
place of business of the firm is situated or pro- 
posed to be situated a statement in the prescrib- 
ed form and accompanied by the prescribed fee, 
stating... ......... details...” 

59. Registration. 

“When the registration is satisfied that the 
provisions of s. 58 have been duly complied 
with, he shall record an entry of the statement 
in a register called the Register of Firme, and 
shall file the statement”. 

69, Effect of non-registratton. 

(ll. “No suit to enforce a right arising from a 
contract or conferred by thie Act shall be in- 
stituted in any Court by or on behalf of any 
person suing as a partner in a firm against the 
firm or apy person alleged to be ortohave been a 
‘partner in the firm unless the firm is registered 
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and the person suing is or has been shown in 
A Register of Firms as a partner in the 
rm” 


(2). “No suit to enforce a right arising from a 
contract shall be instituted in any Court by or 
on behalf of a firm against any third party un- 
less the firm is registered and the persons suing 
are or have been shown in the Register of Firms 
as partnersin the firm”. 

It will be observed that s. 53 lays 
down the procedure to be followed by 
the applicant forthe purpose of effecting 
registration and s. 59 directs an entty to 
be made in the Register of Firms after 
the Registrar has satisfied himself that 
the information required by s. 58 has 
been provided. Section 69 (1) and (2) bars 
the institution of a suit bya firm unless 
the firm has been so registered and the 
persons suing are or have been shown in - 
the Register of Firms. It is important to 
notice that the entry in the Register 
of Firms is sine qua non and unless and 
until the names of the plaintiffs appear 
in that Register, no suit can be instituted. 
It follows from the very words of the 
statute that the Court has no juris- 
diction to entertain the suit if it is filed 
by a firm which has not been registered, 
and the objectionof the appellant being 
founded on a point of jurisdiction it is 
now well established that it can be 
taken up at any stage of the case. : In our 
opinion s. 99, Civil Procedure Code, has 
noapplication. It runs thus: 


99. No decree to be reversed or modified for 
error or irregularity not affecting merits or 


jurisdiction, 
shall be reversed or sub- 


“No decree 
stantially varied, nor shall in any case be re- 


manded in appeal on account of any mis-joinder 
of parties or causes of action or any error, 
defect or irregularity in any proceedings in the 
suit, not affecting the merits of the case or the 
jurisdiction of the Court”. 

It is obvious that the question of 
jurisdiction is not one contemplated by 
it. The use of s. 151, Civil Procedure 
Code, is far more objectionable. It allows 
a Court to use its inherent powers in the 
interest of justice where there is no 
special provision in the Code for dealing 
with a particular situation. We have got 
s.69, Partnership Act, which specifically 
deals with such cases. Therefore we do 
not see hows. 151, Civil Procedure Code, 
can be invoked by the respondents’ 
Counsel to avoid the operation of s. 69, 
Partnership Act, which is obviously pros- 
pective and not retrospective. The result 
is that the suit was not competent when 
instituted and plaint shall have to be 
rejected. It is unfortunate that no pro- 
vision on the lines of s, 47, Registra- 
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tion Act, has been made in this Act allowing 
the registration to relate back to the date 
on which the firm applies for it. This 
would have saved the rejection of plaints 
in cases which have to be filed, during 
the pendency of the proceedings before 
the Registrar of Firms, in order to save 
limitation. As the law stands we must 
accept the appeal and reject the plaint. 
The. plaintiff may, if he is so advised, 
file ‘a fresh suit and prima facie he would 
be well within his rights to ask for a 
deduction under s. 14, Limitation Act, in 


order to bring his suit within time. 
The parties will bear their own costs 
throughout. 

D. Appeal accepted. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT 


Second Civil Appeal No. 75-B of 1932 
December 19, 1934 
Niyceat, A. J.C. 

Musammat AMINA BAI AND anoTuER— 

DEFENDANTS—A PPELLANTS 
versus 

NATHU AND ANOTAER—PLAINTIFF AND 
DEFENDANT— RESPONDENTS 

Contract Act (IX of 1872), ss. 16 (2) (6)—Scope of 
—Section based on principle of equity—Undue in- 
fluence—Reversioner consenting to relinquish his right 
— Nature of consent required, 

The law stated ins. 16 (2) (b) of.the Contract Act 
is based on the principle of equity which was long 
recognised by the Chancery Courtin England as 
sound, namely that where a purchase is made from a 
poor and ignorant man at aconsiderable under-value, 
the vendor having no independent advice, a Court of 
Equity would relieve against the transaction. The 
Court of Chancery always throws upon the pur- 
chaser, when the transaction is found to have been 
eflected in circumstances of poverty and ignorance 
of the vendor and absence of independent advice, 
the onus of proving that the purchase was fair, just 
and reasonable, It ison this principle that the rule 
as to equitable relief against hard bargains, that is 
unfair and unconscionable bargains, have been ex- 
tended to the cases of pardanushin women and to the 
dealings between professional money-lenders and 
agriculturists. Fry v. Lane (2), referred to. 

In regard to consent by reversioners in relinquish- 
ing their right, the consent must be established by 
positive evidence that upon an intelligent under- 
standing of the nature of the dealings the reversion- 
erconcurred in binding his interest, The consent 
must be proved to have been given in circumstances 
which would raise a presumption that the transaction 
was a fair one. Hari Kishen Bhagat v, Kashi Pershad 
Singh (4), referred to. 


S.C. A. against the decree of the Third 
Additional District Judge, Amraoti, in 
Transfer Civil Appeal No. 7 cf 1931, dated 
“Nevemker 18, 19%), arising out cf Civil 
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Suit No. 639 of 1928, in the Oourt of the 
Sub-Judge, Second Class, Ellichpur, dated 
February 18, 1931. 

Messrs. M. Y. Sharif and T. J. Kedar, 
for the Appellant. 

Messrs. S. B. Gokhale and A. L. Halwe, 
for the Respondent. 

dudgment.—This appeal arises out 
of a suit filed by the respondent Nathuji 
against the appellants for recovering some 
property consisting of two fields and a 
house on tke ground that they had been 
sold by the Hindu widows without legal 
necessity. The appellants who were defen- 
dants in the Court of first instance relied on 
a Farkat, dated November 28, 1927, executed 
by the plaintiff relinquishing his reversion- 
ary right in the property for a sum of 
Rs. 200. Both the Courts below negatived 
the defence on the ground that the Farkat 
was the outcome of undue influence exercis- 
ed on Nathuji, whose suit was, therefore, 
decreed. 

The field, Survey No. 32/1, a house at 
Fathrot and field Survey No. 24, belonged 
originally to one Chandaji who died in 
1890. His widows Bhagai and Sonai trans- 
ferred the property to one Sheikh Kaloo 
by two sale-deeds dated June 16, 1891, and 
June 2?, 1891. Bhagai died 20 years 
anterior to the suit and Sonaj died on 
November 7, 1927. On her death the 
plaintiff Nathuji became entitled to reduce 
his reversionary interest into possession, 
By some intermediate transactions, field 
No. 32/1 went into the possession of defen- 
dant No. 1, Musammat Aminabi, the house 
into that of defendant No. 2, Rama, and 
Survey No. 24 into that of defendant No. 3 
Kisan, The value of the entire property is 
admittedly over Rs. 10,000. 

It is not disputed that Nathuji was an 
old man of 65 years and an illiterate rustic 
who maintained himself out of the income 
of asmall field. It was only 21 days after 
Sonai’s death that Nathuji came to execute 
the Farkat whereby he parted his interest 
in the property worth over Rs. 10,000 for a 
paltry sum of Rs. 200. He applied for a 
copy of the Farkat on December 6, 1927, 
and filed his suit on February 6, 192s, 
Nathuji at the outset pleaded fraud but 
later on undue influence and succeeded on 
his latter plea. 

On behalf of the appellants reliance is 
placed on Poosathurat v, Kannappa Chettiar 


(1), and other casesin support of the argu- 

(1)43 M 546; 55 Ind. Cas. 447; 38 M LJ 319: 11 
L W 455; 18 A L J 344; (1920) M W N 317, 2 Ù P 
L R (P O) 62; 22 Bom. L R 538; 13 Bur, L T 28; 47 4 
A 1; 27 M L T 316 (P 0), 
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ment that unless it was first proved that 
‘the defendants were in a position to domi- 
nate the will of the plaintiff, the mere fact 
that the transaction was even on the face 
of it unfair, could not found the plea of 
undue influence. The proposition of law 
which is invoked is perfectly sound, but on 
thefacts of this case the question is only as 
tohow to apply it. Section 16 (1) of the 
Contract Act lays down two conditions: (1) 
that the relations subsisting between 
the parties are such that cne of the 
parties is in a position to dominate the will 
of the other, and (2) uses that position to 
obtain an unfair advantage over the other. 
Sub-s. (2) of that section further elucidates 
the circumstances in which a person is 
deemed to be in a position to dominate 
‘the will of another as follows:—(a) where he 
holds a real or apparent authority over the 
‘other, or where he stands in a fiduciary rela- 
tion to the other; or (b) where he makes a 
contract with a person whose mental capac- 
ity is temporarily or permanently affected 
by reacon of age, illness, or mental or 
bodily distress. The Courts below have 
considered the case as falling under cl. (6) 
and not cl. (a). They have concurrently 
come to a distinct finding that Nathuji was 
very old and that he was in mental distress 
after the death of Sonai and that he was a 
poor and ignorant agriculturist who acted 
without independent advice as also 
without due deliberation. This concurrent 
finding binds this Court and is not open to 
attack in second appeal. The law stated 
in s. 16 (2) (b) of the Contract Act is 
based on the principle of equity which was 
long recognised by the Chancery Court in 
England as sound, namely that where a 
purchase is made from a poor and ignor- 
ant man at a considerable under-value, the 
vendor having no independent advice, a 
Court of Equity would relieve against the 
transaction: see Fry v. Lane (2). The Court 
of Chancery always throws upon the pur- 
chaser, when the. transaction is found to 
have been effected in circumstances of 
poverty and ignorance of the vendor and 
absence of independent advice, the onus 
of proving that the purchase was fair, jast 
and reasonable. Itis on this principle that 
the rule as to equitable relief against hard 
bargains, that is unfair and unconscionable 
bargains have been extended to the cases 
of pardanashin women and to the dealings 
between professional money-lenders and 
agriculturists: see Nandlal Kaler v. Radha 


' (9) (1889) 40 Oh, D.312;58 L J Oh, 113; 60 L T 1?; 
97 W R135, ii, 
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(3). Thus it is evident that the burden 
of proving that the transaction was fair and 
reasonable lay on tne defendants. They 
have totally failed to discharge the burden. 
On the other hand, their own evidence tends 
to support the plaintifi’s case. The defen- 
dant’s witnesses themselves say that the 
property is over Rs. 10,000 and that they 
were surprised how Nathuji was willing to 
part with that property for the paltry sum 
of Rs. 200. There is nothing to show that 
Nathuji had any independent advicé and 
that he had time enough to acquaint him- 
self with the contents of the sale-deeds 
executed by the widows and such other 
necessary particulars in regard to his own 
legal position. The whole thing was done 
ina hurry. The payment of the money, 
execution of the receipt, and the registra- 
tion of the Farkat were all rushed through 
in a day without giving the poor ignorant 
old rustic any time for deliberation. In 
regard to consent by reversioners, their Lord- 
ships of the Privy Council have laid down 
in Hari Kishen Bhagat v. Kashi Pershad 
Singh (4), that the consent must be estab- 
lished by positive evidence that upon an 
intelligent understanding of the nature of the. 
dealings the reversioner concurred in bind- 
ing his interest. The consent must be proved 
to have been in circumstances which would 
raise a presumption that the transaction 
was a fair one. 

For the foregoing reasons 1 dismiss this 
appeal with costs. 
D. Appeal dismissed. 
(3, 1 NLR 76. l 

(4) 42 0 876 at p 886; 27 Ind. Oas. 674,17 ML T 
115; 19 O W N 370; 13A LJ 223; 2 L W 219; 21 0 L 
TO 23ML J 565; 17 Bom. L R 426,42 IA 64 
(P 0). i 


PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Criminal Appeal No. 276-11-C of 1939 
= July 19, 1939 
MIDDLETON, J.C. AND 
ALMOND, A. J.C. 
GOVERNMENT ADVOCATE, N.-W. F. P. 
— APPELLANT 
versus 

MUQADDAR SHAH - RESPONDENT 

Criminal trial —Evidence—Contradiction of witness 
—Use of former statements. 

It is an elementary rule of evidence that if former 
statements made. by a witness areto be used forthe 
purpose of contradiction, he must be confronted 
with those statements and be given an opportunity 
ofexplaining any apparent discrepancies. It is also 
a rule of evidence that only those portions of the 
statements with which he has been confronted should 


aa 
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be proved or relied upon forthe purposes of contra- 


diction. 

Or. A. from an order of the Third Addi- 
tional Sessions Judge, Peshawar, dated 
April 1, 1935. 

Mr. Raja Singh, for the Crown. 

Mr. Diwan Chand, for the 
ent. 

Middleton, J. C.—Mugqaddar Shah was 
committed for trial upon a charge of 
having taken part in the murder of Ta- 
jammal Shah upon the evening of April 15, 
1932, The charge was framed under 
s. 302-34, Penal Code, it being alleged that 
Mukaddar Shah had joined with one 
Muzaffar Shah (absconder) in committing 
the alleged murder. Evidence was led 
at the trialshowing that Mukaddar Shah 


Respond- 


-and his relations had a real or fancied 
cause of enmity against Tajammal Shah, 
inthat they believed him to have been 


concerned in the murder of their brother 


-in connection with which, though charged 


by relations, he had never been prosecuted. 
Details of the alleged occurrence were 
given by Musammat Shakara, P. W. No. 4, 
Muhabhat Shah, and Munim Shah, P. 
W.s No,5and7. These witnesses were 
not believed by the learned Third Addi- 
tional Sessions Judge, who presided at the 
trial and in consequence he acquitted 
Mukaddar Shah, the acquittal being in 
agreement withthe opinion of three out of 
the four assessors who assisted at the trial. 
The Local Government now comes up in 
&ppeal against acquittal. The learned 
trial Judge after giving a resume of the 
prosecution evidence remarked as fol- 
lows :— 


“There is little doubt that the prosecution have 
succeeded in establishing a prima facie case against 
the accused from the evidence given inthis Oourt; 
but when wecome to examine the records of the 
proceedings before the Committing Magistrate and 
the previous Sessions trial of Mian Badshah under 
8. 302-109, Indian Penal Code, very considerable 
doubts arise as to the veracity of the witnesses, 
In all the various proceedings the witnesses have 
made contradictory statements, I have also exa- 
mined the statements made by the witnesses to 
the Police immediately after the occurrence. In the 
first statements recorded by the Police the witnesses, 
in addition to charging the present accused and 
the absconding accused, charged Mian Badshah, 
Anwar Shah and Mirbadshah with the crime. Their 
statements were recorded a second time a few days 
later, wherein they all declare that Anwarshah and 
Mirbadshah are entirely innocent and admit that 
they falsely charged them in their first statements... 
Admittedly the name of the present accused has been 
mentioned throughout, but in a serious charge of 
this nature, it is essential that the witnesses on 
whose evidence a conviction is to be based should 
be more or less reliable, By no stretch of imagina- 
fion can that be said of them inthe present case... 
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it is impossible to ‘credit them, and Iam not 
satisfied that their evidence is sufficient to establish 
the guilt of the accused beyond all possible doubt”. 

In appealit is urged that the respond- 
ent, who had been consistently charged 
by the witnesses, should not have been 
acquitted because in the first instance 
they had made charges against other per- 
sons which they subsequently withdrew. 
It has been further urged that the learned 
tria] Judge was not right in relying upon 
materials that were not evidence in the 
case and thatthe acquittal amounts to a 
miscarriage of justice. The whole case 
turns upon the evidence of three witnesses 
whom we have already named, but before 
discussing their evidence we may mention 
that the medical evidence isto the effect 
that the deceased had received one bullet 
wound and three gunshot wounds, the latter 
apparently being fired from such a close 
distance that theshot in each cage formed 
one entrance wound without scattering and 
the margins of one entrance wound were 
raises a strong presump- 
tion that at least two persons were con- 
cerned inthe murder, aud a less strong 
presumption that three people were con- 
cerned, the latter being based onthe as- 
sumption that there was no reloading of a 
shotgun. 


Musammat Shakara is the wife of the 
deceased. She alleges that he was called 
out of his house in the evening by one 
Mianbadshah, that she went out with him 
and saw respondent, the absconding ac- 
cused, and Mianbadshah in the lane and 
Saw the first two fire several shots at her 
husband and then run away. Thereafter 
Muhabbatshah and Munimshab arrived 
upon the scene. Muhabbatshah and Mu- 
nimshah, who are cousins, allege coming 
tothe spot cn hearing the shots fired and 
seeing the respondent and tho absconding 
accused standing close to the dead body 
of the deceased armed with guns. They 
allege that upon seeing them the two ac- 
cused fired atthem and then made off. 
In the cross examination of these three 
witnesses we find no references to any 
statements which they had made before 
the Committing Magistrate or in the tria] 
of Mianbadshah to which the learned 
trial Judge has referred. We find that 
Musammat Shakara was confronted with 
one extract from astatement which she had 
made tothe Police and merely stated that 
she did tellihe Sub-Inspector that she 
accompanied her husband when he left 
the house. The whole statement res 
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ferred to was, however, transferred to the 
record, 

We find that Mohabbat was 
fronted with any statement 
made to the Police except the first in- 
formation report which he had made, 
which he proved and which hbe acknow- 
ledged to be correct. We find, however, 
that statements made by him to the 
Police were transferred bodily tothe 
Sessions record. Munimshah was con- 
fronted with a statement made to the 
Police and was cross-examined upon it, 
and admitted having charged five persons, 
and added that in a further statement 
made to the Police he had admitted that 
three of these were innocent. We fur- 
ther find that one Wahidshah was produced 
as a prosecution witness and after giving 
a short statement by way of examina- 
tion-in-chief, was abandoned and _ not 
ercss-examined because the Court had re- 
marked that the witness’s statements made 
before the Police before the Committing 
Magistrate, etc., showed him to be telling 
falsehoods. 

We way further remark that the state- 
ments made before the Police, which were 
placed upon the record, were not properly 


not con- 
which he 


proved. The officer, who had recorded 
them, was not produced as a witness; 
another Officer merely stated that he 


knew the handwriting of the former and 
that the statements of the witnesses had 
been recorded in that handwriting. Ap- 
parently this second Officer put in copies of 
the Police statements and they do bear his 
certificate that they are true copies. It 
ig an elementary rule of evidence that 
if former statements made by a witness 
are to be used for the purpcse of con- 
tradiction, he must be confronted with 
thcse statements and be given an op: 
portunity of explaining any apparent dis- 
crepancies. It is also a rule of evidence 
that only those portions of the statements 
with which he has been confronted should 
be proved or relied upon for the purposes 
cf contradiction. In the present case it 
was only Munimshah “who was properly 
confronted with the statements he had 
made to the Police, and it was only Mu- 
nimshah who was cross-examined on essen- 
tial points in such former statements. There 
can be no doubt that the procedure 
adopted was grossly irregular and that 
the learned trial Judge should not have 
based his judgments upon statements 
made before the Ccmmilting Magistrate 
“in another trial, and before the Police 
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which the witnesses had had no opportunitie 
of explaining. As his ultimate decisioi 
was based entirely on those statements 
we are of opinion that there is ampl 
ground fer setting asice his order anc 
directing a re-trial. But, on the other hand 
we can find no ground for reversing hi: 
order and convicting the accused upor 
the evidence on the record when weknoy 
that there were statements in existence 
which contradict the evidence of the 
witnesses, but to which we cannot refe 
because they were not properly proved 
and were not used in accordance with the 
law of evidence for the purposes of con- 
tradiction. 

Failing to assure us that there is ans 
ground for conviction by this Court, the 
learned Government Advocate has askec 
that the order of ihe trial Court be sel 
aside and that a new trial should be order. 
ed. Weare of opinion that to do so woulc 
te a mere waste of time of the Courts 
in that if the materials available were 
properly used by defence Counsel in the 
new trial, there would be no prospect o) 
conviction. For these reasons we dismiss 
the appeal, allowing the order of acquittal 
to Btand. 


D. Appeal dismissed. 


el 
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ters exclude collaterals from succession to the self 
acquired property of their father. 
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not correct. 
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Lala Badri Das, R. B. and Messrs. Iqbal 
ar and Krishna Swarup, for the Respon- 

ents. 

Skemp, J.—The parties to this appeal 
are Sarai Jats of the Amritsar District 
settled in the Chenab Canal Colony, 
District Lyallpur. The pedigree-table is 
given below : 

JAIMAL SINGH 








Ganda Singh Sant Singh 
Musammat | 
Basant Kaur Narain Singh, -Hari Singh, 
deceased plaintiff No. 1, plaintiff 
defendant No. 1 No, 2 


(died during the 
pendency of the 








suit ) 
Musammat Musammat . Musammat 
Amar Kaur, Viro, Guro, 
defendant defendant defendant 
No. 2. : No, 3. No, 4 
‘ The property in dispute is the self- 


acquired property of Lachhman Singh who 
died on October 2, 1914. He was succeed- 
ed by his widow Musammat Basant Kaur 
and on July 23, 1923, she gifted the entire 
estate to her three daughters. Mutation 
was sanctioned on May 2, 1925. The plain- 
tiffs the real nephews of Lachhman Singh, 
brought the present suit for a declaration 
that the gift would not affect their rights 
as reversioners. Four issues were framed 
in the trial Court, but only one is of any 
importance. Thatis: 

“Whether according to the customary law of the 
Amritsar District obtaining among Sarai Jats col- 
laterals are excluded by daughters in respect of 
self-acquired property? O.P. on defendants”. 

The point agitated at the beginning of 
the trial whether persons governed by 
Punjab custom resident’ in the Lyallpur 
District are not governed by the custom of 
their original district is not now in issue, 
both parties conceding that the colonists 
must take with them the custom of their 
original homes. The learned trial Judge 
originally placed the onus of proving the 
issue on the plaintiffs, 
view of the rulings, Beg v. Allah Ditta (1), 
Labh Singh v. Mango (2) and Vaishno Ditto 
v. Rameshri (3). There is no doubt that 


(1) 33 Ind, Oas. 354; A. I R 1916 P O 129; 441A 
89; 44 C 749;45 P L R 1917; 12P W R 1917: 21M 
L T310; 32 ML J 615: 19 Bom. L R388; 15 A LJ 
525; 21 O W N 842; 26 O L J 175 (P 0). 

Ro 100 Ind Cas. 924; A I R1927 Lah. 241; 8 Lah. 


(3) 113 Ind. Cas 1; AIR 1928 P O 294; 55 I A 407; 
10 Lah: 86: 23 P L R 654; 55 MLJ 746; 281 W 
908; 49 O L J 38; (1929) M W N 5 (P 0) 
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the onus as now laid is correct in view of 
the riwaj-i-am of the Amritsar District. 
Questions and Answers Nos. 60 and 61 of 
the riwaj-i-am, which is summarised in 
GCraik’s Customary Law of the Amritsar 
District, published under authority, lay 
down that daughters do not inherit even 
the self-acquired property of their father 
and that they are excluded by collaterals 
however distant. 

The learned trial Judge, after considering 
the law and the evidence before him, came 
to the conclusion that the daughters had 
discharged the onus, Whether this is so 
is the point in issue in appeal. Mr. Ram 
Chand Manchanda, who represented the 
appellants, took us through the record, 
and the cass has been argued before us 
in detail. Each party proluced some 
fourteen witnesses, but the oral evidence 
is notof any great value exept in sa 
far ag it leads up to, or explains, iu- 
stances proved by documents. Of such 
instances there are the following which 
after sifting criticism muy be regarded as 
good instances in favour of the daughters, 
This is not to say that the other instances 
are worthless, but they are capable of 
possible explanation in other ways, the 
instances which Lam about to cite are not, 
Instances actually relied on in final arg 1- 
ments by the learned Counsel for the 
respondents, Rat Bahadur Lala Badri Das 
are as follows : 

Aruri’s case. This is proved first by Sohan 
Singh, D. W. No. 1, Arari being his wife. 
Musammat Jodi, Aruri’s mother, made a 
gift of her husband's self-acquired land 
inthe colony to Aruri. There was a suit 
decided in favour of the daughter by the 
Senior Subordinate Judge of Lyallpur, 
and the witness says that the collaterals 
appealed to the High Court and the appsal 
was still pending. Actually the appeal 
(Civil Appeal No, £34 of 1925) was heard 
inthe High Oourt and remanded, the re- 
mand order being Dhara Singh v. Arari (1). 
At the trial the Subordinate Judge in view 
of the older rulings ofthe Ohief Court and 
the High tourt, had put the onus of the 
issue on the collaterals on th: ground that 
he was dealing with a siatement of custom 
in the riwaj-i-am, not supported by in- 
stances. This was, of course, incorrect in 
view of the authorities quoted at the 
beginning of this judgment, anl the 
Bench remanded the case for further 
inquiry. Onremand the case came before 


(4) 126 Ind. Cas, 434; A I R 1930 Lah. 761; Ind. Rul. 
(1930) Lah. 722. 
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Sardar Indar Singh the present trial Judge, 
and in December 1930, he madea remand 
report citing many instances to show that 
among Jats of the Amritsar District 
daughters excluded collaterals from the 
Self-acquired property of their father. 
However in the High Court the parties 
compromised and the appeal was dismissed 
on January 22, 1932, without a final finding. 
The Senior Subordinate Judge’s remand 
report in this case was made wilhin a few 
les of the judgment of the present 
suit. 

The next instance is Ex. D-9. This is 
a mutation of the year 1922 of self-acquired 
land in the Chenab Canal Colony. Musam- 
mat Santi, widow of Fateh Singh, owner, 
gifted her husband’s self-acquired pro- 
perly to her two daughters although her 
husband’s reversionary heirs, collaterals in 
the third degree, objected. The matter was 
not taken to the Courts. 

Exhibit D-16; This was a suit to which 
the parties were Kharia Jats of village 
Nagoke, Tahsil Tarn Taran, District 
Amritsar, settled in the Lyallpur District, 
decided by the Senior Subordinate Judge, 
Lyallpur, on May 12,1929. In this casea 
widow made a gift of land acquired in the 
colony by her husband to their daughter. 
The objecting collaterals were her hus- 
band’s brother and nephews. ‘The Senior 
Subordinate Judge found in favour of the 
daughter. The collaterals appealed and 
the appeal (No. 1959 of 1929), was rejected 
on June 29, 1934, by a Division Bench of 
this Court. 

Exhibit D-17: This is a judgment also of 
Sardar Indar Singh, Senior Subordinate 
Judge of Lyallpur, dealing with Sindhu 
Jats from the Amritsar District settled in 
the colony. The widow ofthe first grantee 
of the property gifted his estate to her two 
daughters andthe gift was contested by his 


nephew. He decided in favour of the 
daughters. 

Exhibit D-11: Thisisa mutation of the 
year 1923, in which the parties were 


Aulakh Jats of Tahsil Ainala, settled in 
the colony. The widow of the grantee 
gifted his property to her two daughters 
a widow and a minor. The mutation was 
sanctioned in favour of {he daughters and 
the parties did not go to Court. 

Exhibit D-12: A case of Sindhu Jats of 
the Amritsar District settled in the colony 
(District Jhang). The widow gifted her 
husband's acquired property to her dau- 
ghter and mutation was sanctioned without 
Any contest. 
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Txhibit D-15: Thisisa judgment of the 
year 1923 by Lala Jaswant Rai, Senior 
Subordinate Judge of Lyallpur, the parties 
being Jats of the Amritsar District settled 
in the colony. He decided in favour of the 
daughters and the collaterals appealed. 
Their appeal was dismissed, the judgment 
being reported as Pir Bakhsh v. Ghulam 
Bibi (5). In dismissing the appeal, Broad- 
way, J., said that the evidence had been 
carefully examined and the instances given 
by the defendants’ witnesses had no real 
application to the facts, whereas the in- 


stances relied on and proved by the plaint- | 


iffs supported their claim. 

Exhibit D 14: This is 
arose from a mutation Ex. D-6 decided on 
February 21,1922. The parties were Jats 
from the Amritsar District settled in the 
colony, District Lyallpur. The widow of 
the grantee gifted her husband's land 
to their daughter who was married. The 
parties went to Court and the collaterals 
lost their case before Sardar Hukam Singh, 
who pronounced judgment in June 1922. 
They came to the High Court and the 
appeal was withdrawn on December 8, 
1993: see Civil Appeal No. 2091 of 1922. 

These are the actual instances cited by 
the defendants and relied on by their 
Counsel. As to the plaintiffs they have 
produced witnesses who stated roundly that 
collaterals sueceeded to the exclusion of 
daughters but on analysis their evidence is 
not of good quality. A number of wit- 
nesses are Kambohs and it is not proved 
that Jats and Kambohs are governed by 
the same customs. According to the admis- 
sions made by the plaintiffs’ witnesses 
themselves it would appear that they have 
separate customs; for instance, Bhan Singh, 
P. W. No. 1, a Jat of Gurdaspur, says 
plainly that Jats and Kambohs have separ- 
ate customs. Four witnesses say that Jats 
and Kambohs do not inter-marry: Mehr 
Singh, P. W. No. 3, says that Kambohs 
have nothing to do with Jats: another 
witness Labh Singh, P. W. No. 2, that Jats 
only take daughters from Kambohs. There- 
after, in my opinion, instances quoted from 
Kambohs are no guide in the present case. 
The same principle would apply to certain 
rulings to be noticed later. 

Of the olher witnesses three Jats cannot 
quote any instance. The instances quoted 
are susceptible of explanation. Thue there 
are two Jat witnesses who say that they suc- 
ceeded to land owned by their brothers 


©) 107 Ind, Cas 280; A I R 1928 Lah. 305; 9 Lah, 
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a suit which ~ 
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on the marriage of the brother's daughter, 
but in each of these cases it appears that 
the parties were on friendly terms, that the 
uncle performed the marriage ceremony 
of the niece and that the mutation was 
w voluntary. It further appears inteach of these 
‘ cases (Hix. P-11 and Ex. P-15), that muta- 
tion was effected under the unamended 
‘Colonization of Government Lands Act, 
1912. Under the original Act, succession 
to a tengncy—and in these two cases the 
Jk land was a tenancy— devolved on the per- 
sons who would succeed if the tenancy 
was ancestral agricultural land. This was 
‘altered inthe year 1920, and succession in 
such cases was to be as if the tenancy 
were acquired agricultural land. These 
cases are, therefore, of no value. 

I will now consider the riwaj-i-am of 
1914, which, as already noted, is to the 
effect that daughters are excluded by ceol- 
laterals in all cases. As pointed out by 
the appellants’ Counsel, it has been followed 
not only in Labh Singh v. Mango (2), but 
in some other cases, Nadhan Singh v. Rajo 
(6), and Santa Singh v. Santi (7), all of 
which concern Jats of the Amritsar District. 
For the reasons already given I do not 
think cases of Kambohs need be consi- 
dered. The Customary Law of the Amritsar 
District, compiled under authority is a 
summary of the various riwaj-i-ams. In 
the preface to this work the compiler, Mr. 
Craik, Settlement Officer, says: 

“In the case of questions in regard to which no 
particular case in point was cited by the people 
and no judicial desisions or mutations could be 
traced, the answers represent ncthing more than 
the personal opinion of the persons consulted and 
cannot carry the same weight as answers supported 
by cases.” 

At p. 3 of ihe Introduction be said: 

“Ag regards daughters the custom is anything 
but uniform; the general trend of opinion is that 
daughters succeed to the non-ancestral property to 
the exclusion of agnetes, but never succeed to the 
ancestral property in the presence of near agnates.” 

In the two questions under discussion, 
Questions and Answers 60 and 61 he said: 

‘Tn reality daughters have a right to ex:lude 
agnates with respact to mnon-ancestral property, 


though the right 1s seldom asserted for the reasons 
given in Answer 60.” 


These were the views of the compiler of 
the Code of Tribsl Custom under whose 
supervision the various riwaj-t-ams had 
been drawn up. It has been said that 
it is not his private opinion that is of 
importance, but the replies of the various 
tribes. But it was part of his official dutv 

ae €5 Ind, Oas. 783; AI R 1925 Lah. 556; IL O 


do. 
(7) 144 Ind, Ons. 483; AIR 1033 Lah. 898; Ind. Rul. 
(1933) Lah, 480, 
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to expiess his opinion. An account of the 
riwaj-iam and Code of Tribal Custom 18 
to be found at paras. 561 to 566 of 
Dovie’s Punjab Settlement Manual. In 
para. 565, Sir James Douie said: 

“Wherever it appears to a Settlement Officer that 
any answer embodies rather a vague popular sen- 
timent, or a feeling of what ought to be, than what 
is actually customary, he should not fail to note the 
fact.” 

According to the foot-note, this is based 
on an old circular of the Financial Com- 
missioner of the year 1879, The 22waj-t-am 
and wajib-ul-arz are admitted into evidence 
by virtue of s. 35, Evidence Act, the under- 
lying principle of which is said in the 
words of those great authorities, Ameer Ali 
and Woodroffe: 

“The principle upon which the entries mentioned 
in this section are received in evidence depends 
upon the public duty of the person who keeps the 
books, register or record to make such entries after 
satisfying himself of their truth,” 

This dictum follows the view of Erle, J., 
in Doe v. Andrews (8), and other rulings. 
In my judgment the opinions expressed 
by the Settlement Officer are entitled to 
weight and they lessen the burden 
on those seeking to prove that the 
statement of custom by the tribe is not 
correct. In Anant Singh v. Durga Singh 
(9), their Lordships of the Privy Council 
dealt with a case in which the plaintiff 
rested his claim wholly upon wajib-ul-arzes, 
made thirty years before suit, the entries 
in which were admittedly made by the 
Settlement Officials after enquiries from 
the members of the family then living, and 
were duly aftested and signed. The case 
was heard on appeal from the Judicial 
Commissioner of Oudh and Creaven, J., 
said, dealing with the wajib wl-arzes con- 
taining the inconsistent and discrepant 
wishes of individual members of the 
family: l 

“Thora is, of course, a prasumpbion of law in 
fayour of the correctness of the entries in such a 
document: but, in the present instance, it is not 
seriously denied that ths entries were made by 
the proper official in accordance with the requi 
aite procedure; and the only question is whether 
the entries construed, according to thelr coas 
tents, really do embody a rezord of custom acs 
tually prevailing in this family or are expres- 
sions of the wishes of particular members of the 
family on customs which they would like to pre- 


val. 
Their Lordships in a brief judgment 
upheld the judgment of the Judicial 


(8) (1385) 15 Q B D 765. 

91 ö Ind. Oas, 787; 32A 76%; 37 T ALI; U OW 
N 770: 12 O L J 36:7 A LJ 704; 130 O 163; 12 Bom, 
LR59E8S MU T 7): (1910) M WN 327:20MLd 
604 (P O). 
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Commissioners, saying: « 

“ Where, as bere, from internal evidence, it 
seems probable that the entries recorded connote 
the views of individuals as to the practice that 
they would wish to see prevailing rather than the 
ascertained fact of a well-established custom, the 
learned Judicial Commissioners properly attached 
weight to the fact that no evidence at all was 
forthcoming of any instance in which the alleged 
custom had been observed.” 

A wajib-ul-arz is a somewhat similar 
document to the riwaj-i-am. The wajib- 
ul-arz in the Punjab is a statement of 
the customs recording rights or liabilities 
in a particular estate (Douie's Settlement 
Manual, para, 295). The wajib-ul-arz in 
the United Provinces is prepared under 
s. 84, North-Western Province and Oudh 
Land. Revenue Act, 1901.. Agarwala's 
Edition of that Act (p. 206), cites a cir- 
cular of the North-Western Provinces 
Board of Revenue of the year 1868 which 
says, amongst other things : 

“The wajib-ul-arz should be a record of the 
custom and usages prevalent in the estate... . 

».... The wajib-ul-arz should record only the 
unwritten law based on village, local or ‘tribal 
custom,” 

This is mentioned to show that the 
wajib-ul-arz dealt with in Anant Singh v. 
Durga Singh (9) was a document entitled to 
the same weight asthe riwaj-i-am in our 
case. Reference may be made to two other 
rulings. In Uman Pershad v. Ghandharp 
Singh (10), at p. 29, their Lordships 
were : 
t“startled to find that a wajib-ul-are was the con- 
coction of Fatteh Kunwar herself received by the 
Settlement Officer as an expression of her views 
which she had a right to enter upon the village 


record because she was the proprietor of the 
estate,” 


They thought that the attention of the 
Local Government should be drawn to the 
matter and said: 

“dt does not only render those records useless 
they are worse than useless—they are absolutely 
misleading, because they are evidence concocted by 
one party in his interest.” : 
- In koshan Ali Khan vw. Asghar Ali (11), 
at p. 747, their Lordships said: 

“lt so happened that in this year the wajib ul- 
arz. or Records of Rights of Dewa and the neighbour~ 
ing villages, were completed; and in them, pursuant 
to the directions in Oudh Circular No. %20 of 1863 
the customary rules of succession observed by the 
co-sharers in these villages were recorded and at- 
tested by or on behalf of the co-sharers, These 
wajib-ul-arzes a8 held by the Board ir Baigobind 


(10) 15 C 20; 141 A 27; 5Sar, 71 (P 0}. 
(11) 121 Ind. Cas, 517; A IR 1930 Pa 35; 57 IA 


29; ð Luck 70; Ind. Rul, (1930). P O 54: 5 
aed O W N 61;.31 LW 570; 52 CG “a nee 
{ ). ; 

AN, a 


“page of 15 U—|Hd] ` 
+Page of 5 Luck.—[Kd,] 
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v, Badri Prasad (12) when properly used affot 
most valuable evidence of custom and are muc 
more reliable than oral evidence given after tł 
event. On the other hand, as observed by the 
Lordships in Uman Pershad v Ghandharp Singh <1C 
they at times, as is the case here contain stat 
ments which would appear to have been cor 
cocted by the persons making them in their ow 
interest and are, therefore, to be disregarded, bein 
worse than useless." 


Reference was made in the argument 
to the riwaj-i-am of 1865, which is printe 
at p. 1ld50f the paper-book. This; riwa; 
tam was criticised in Dial Singh v. Dew 
Singh (19), by Tremlett, J., in the fo. 
lowing terms: 

“As to the Amritsar riwaj-i-am we have he 
occasion repeatedly to point out that its value : 
a true record of custom is very greatly affecte 
by the tendency its compilers had rather to tr 


and legislate as to what the custom should be, tha 
unpretentiously to ascertain what it was," 


This remark was referred to and ar 
proved by Broadway, J.,in Gurdit Sing 
v, Ishar Kuer (14). Questions Nos. 1 an 
10 of the riwaj-i-am of 1865, lay dow 
what ought to be done‘‘for the future 
and amply support these criticisms. 

Counsel for the appellants, as alread 
noted, relied on instances of the followin; 
Jat cases from the Amritsar District 
Labh Singh v. Mango (2), Nadhan Sing 
v, Rajo (6) and Santa Singh v. Sani 
(7). Labh Singh v. Mango (2), is of cours 
a very strong authority that in the absenc 
of instances a case must be decided i 
accordance with the riwaj-i-am, but iti 
noteworthy in all these three cases that n 
evidence was produced and the cases wer 
decided in favour of collaterals agains 
daughters on the presumption of th 
riwaj-t-am only. On the other hand thre 
cases were decided in the opposite sens 
by this Court, namely, Gurdit Singh 1 
ishar Kuer (14), Pir Bakhsh v. Ghulai 
Bibi (5, and Thakar Singh v.bha 
Kuer (15). All these cases wer 
decided after a consideration of instance; 
It is instances which make up custor 
and the important thing about the case 
law is that in this Court the cases i 
which instances have been cited have a 
been decided in favour of daughters. I 
the present case there is no instance pro 
ed in favour of the collaterals, 


(12) 74 Ind. Oas. 449; A I R 1923 PO 70; 501 
196; 45 A 413; 21 A LJ 578;90 & A LR 581; 260 
217; 45 M LJ 289; 38 C LJ 302; (1923) M W N 79 
23 M L T 317; 10 O LJ 368 29 O WN 4¢ 
(P ©), 

(18) 5 P R 1885. | 

(14) 68 Ind. Cas. 551; AI R 1922 Lah, 392; 3 La. 
257 


(15) 157 Ind. Cas. 114; A I R 1985 Lah. 408; 37 P 
R 225;8R L 92, ; 
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For the foregoing reasons I am of 
Opinion that in ths case the danghters 
have proved that among Sarai Jats of 
the Amritsar District daughters exclude 
collaterals from succession to the self- 
acquired property of their father. I would 
dismiss this appeal with costs. 

Tek Chand, J.—I agree. 

N. Appeal dismissed. 
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SURAJ NARAYAN JHA AND OTHERBS— 
PETITIONERS 


VETSUS 
EMPEROR— Opposits PARTY 

Criminal Procedure Code (Act V of 1898), s. 491 
—Person detained under s. 10, Extradition Act (XV 
of 1903), for over two months—Legality— High Court's 
power, 

The detention of a person becomes illegal 
where he is arrested and kept in custody under s. 10 
Extradition Act, fora period extending over two 
months, if no extension has been granted by the, 
Local Government, under sub-s, 8, and under the 
circumstances the only order the High Court can 
pass is that the prisoner should be discharged from 
custody. 

Cr. Misc. App. from an order of the Ses- 
sions Judge, Purnea, dated April 26, 1935. 

Mr. A. N. Sahay, for the Petitioners. 

The Assistant Government Advocate, 


for the Crown. 


Wort, J—This application is for an 
order in the nature of a writ of habeas 
corpus. The prisoners surrendered toa 
warrant on April 8, of this year, the warrant 
having been issued sometime in Decemher 
1934. When the matter came up before 
this Court on the first occasion, it did not 
sufficiently appear whether the Magistrate 
being the Sub-Divisional Magistrate of 
Arraria was acting under s, 7 or sg. 10 or 
which section of the Extradition Act, 
although at the time the case was argued 
ib appeared that it was under that Act 
that the proceedings had been taken. We 
have now had the advantage of the enquiries 
which the learned Assistant Government 
Advocate has made of the District Magis- 
trate himself and in answerto those 
enquiries it appears that the Magistrate 
purported to act under the powers 
given to him under s. 10, Extradition 
Act of 1903. But the matter must be 
further elucidated by a further short state- 
ment of facts. It would appear that some 
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officer with magisterial powers in Nepal 
communicated with the  Sub-'hvisional 
Magistrate of Arraria requesting the arrest 
of these persons. After the prisoners had 
surrendered, there was a communication 
from the Political Officer in Nepal from 
which can be gathered the fact that a 
number of persons were implicated in a 
dacoity in Nepalsome of whom were British 


Indian subjects and amongst whom were 
the prisoners. So far as the British 
Indian subjects were concerned, they 


would be tried by the Oourtsin India. It 
would further appear that there was some 
communication from the District Magistrate 
to the Political Officer requesting thata 
certificate under s. 188, Criminal Pro- 
cedure Code, be issued, hut up to the pre- 
sent moment no certificate has been issued. 

Now, Mr. Jafar Imam as Assistant 
Government Advocate has given every 
assistance in the matter and amongst 
other arguments has ‘suggested that in 
any event and apart from the Extradition 
Act, the Magistrate had powers under the 
earlier sections of the Code of Criminal Pro- 
cedure to arrestthe prisoners when he 
got knowledge of an offence whether that 
offence had been committed in British 
India or outside British India, and the 
argument, as I understand it, is that in 
any event whether the incarceration of 
the accused under the Extradition Act, is 
illegal or whether the condition of that 
Act, have been complied with or have not 
been complied with, the Magistrate has 
powers under the Coda to arrest and 
detain the prisoners. That may bea 
somewhat attractive argument, but it 1s 
quite impossible in the light of the in- 
formation to which I have referred, sup- 
plied by the Magistrate himself. The 
proceedings were instituted obviously 
under s. 10, xtradition Act of 1903. It 
is impossible to hold, therefore, that the 
Magistrate was exercising powers under 
the Code of Criminal Procedure. Now 
once it is determined that the Magistrate 
was acting under s.10, the detention of 
the prisoners becomes illegal for the reason 
that sub-s. 3 of s. 10, provides that a person 
arrested on a Warrant issued under this 
section shall not be without the sanction 
of the Local Government be detained 
more than two months. The two months 
havein fact elapsed, on or about June 8, 
and from the further information provided 
by the learned Assistant Government 
Advocate, we find that the Local Govern- 
ment bas not been moved to extend the 
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time under subg. 3 ofs. 10 and naturally 
in consequence no sguch extension has 
been granted. Sub-s.4 of 6, 10, provides 
that the provision of the Code of Criminal 
Procedure regarding bail shall apply to 
cases of persons arrested or detained under 
B. 10. Speaking for myself, if I find that 
the proceedings were proceedings under 
8. 10 and the prisoners are entitled to be 
discharged by reason of the infringement 
of the provisions of s. 10, itis impossible 
to hold that under the circumstances bail 
only should be granted, although in this 
case by the petition of the prisoners an 
alternative claim for bail has been made. 
In my judgment the statement of the 
Magistrate himself concludes the matter and 
as no exlengion has been granted under 
sub-s.3,the continued detention of the 
prisoners has become illegal. The only 
order under the circumstances which this 
Court can pass is that the prisoners be 
discharged from custody. 
The writ is made absolute 
prisoners discharged from custody. 
Fazl Ali, J.—I agree, 


D, Prisoners discharged. 


and the 


MADRAS HIGH COURT 
Civil Revision Petition No. 103 of 1935 
February 28, 1935 
VENKSTASUBBA Rao, J. 
B. NEMICHAND SOWCAR— 
DEFENDANT—PETITIONER 


versus 
N. NAMBERUMAL CHETTY— 


PLaInTIFF—Opposits PARTY 
Court Fees Act (VII of 1&70), s. 7 (iv-A)—Deeree 
cbtained for excess amount in collusion between, 
mortgagor and mortgagee—Suit by urchaser of 
ee of redemption to get rid of decree— Court-fee 

ayable. < 
id Where after a redemption decree had been passed, 
the purchaser of the equity of redemption to get 
rid of a consent decree passed behind his back by 
the collusion between the mortgagor and mortgagee, 
in respect of the excess over the amount agreed 
between all the three, with a prayer for possession 
consequential upon the declaration, the suit falla 
within the meaning ofs. 7 (iv-A), Court Fees Act. 
The proper court-fee payable is on the amount in 
excees over the amount agreed to be paid. The suit 
cannot be treated asa second redemption suit and 
the fact that the suit hag been brought not by the 
original mortgagor but by his transferee can make 


no difference. 
O. R. P, from an order of the City Civil 
Judge, Madras, dated December 7, 1934. 
Messrs. K. Narasimha Iyer and T. M. 
Venugopala Iyer, forthe Petitioner, 
Mr. G. Rama Krishna Iyer, for the 
Oppcsite Party. i 
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Order.—The question raised is whether 
the view of the learned City Civil Judge 
that the proper court-fea has been paid on 
the plaint is right. It is assumed by the 
Judge, and is conceded here, that if the 
valuation forthe purpose of court-fee is 
determined, the same valuation has to be 
adopted for the purpose of jurisdiction. 
The material facts may be briefly stated. 
On June 28, 1928, defendant No. 2 granted 
a mortgage for Rs. 4,00) in favour of the 
first, over two items of his properties. 
Thereafter, the former filed against the 
latter C. 8. No. 488 of 1928 on the file of the 
High Court, contending that the mortgage 
wasnot fully supported by consideration. 
In September 1932, a decree was passed in 
that suit, granting redemption on payment 
of Rs. 1,375 and interest thereupon. During 
the pendency of the appeal that had been 
filed from that decree (O. S. A. No. 93 of 
1932), defendant No. 2in February 1933 
mortgaged certain properties including the 
two items already referred to, in favour of 
the plaintiff for Re. 12,540 and subsequently 
in June 1933, agreed to convey to him 
one of the two items aforesaid for 
Rs. 12,000. 

The plaintiff then goes on io allege, that 
in July 1933 there was a tripartite agree- 
ment between himself and defendants Nos. J 
and 2, by which the amount due under 
the mortgage of 1928 was fixed at Re. 1,850, 
the sum allowed by the redemption decree, 
as already stated, being Rs. 1,375. Two 
days later, contrary to this arrangement, 
the plaintiff complains that defendants 
Nos. ł and 2 allowed by consent a decree 
to be passed for Rs. 4,000 in O. S. A. No. 43 
of 1932. The plaintiff has brought the 
present sult praying (i) that it may be 
ceclared that the consent decree is not 
binding upon him and (it) that the 
property may be directed to be celivered 
to him on payment of Rs, 1,850. For the 
defence Mr. Narasimha Ayyar contends 
that s.7 (14), Court Fees Act, applies, as 
the suit is in effect one to redeem the 
property; under that clause, the valuation 
of suits for redemption is according to the 
principal money expressed to be secured 
by the instrument of mortgage. The 
plaintiff has paid court-fee in respect of 
Rs. 2,150 (Rs. 4,000 minus Rs. 1,850); the 
defendant’s contention is that court-fee 
should be paid on the full amount of 
Rs. 4,000. That contention cannot prevail, 
A redemption decree had already been 
passed and it would be unreasonable there- 
fore, to hold that the plaintiff was bound to 
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institute a second redemption suit. The 
object of the action is to get rid of the 
consent decree and the provision that is 
directly applicable is e. 7 (iv-A), Court Fees 
Act, which (the unnecessary portions being 
omitted) reads thus: 

“In a suit for cancellation of a decree for money 
according to the value of the subject-matter of the 
suit and such value shall be deemed to be, if the 
whole decree is sought to be cancelled, the amount 
for which the decree was passed; if a part of the 
decree ‘Is sought to be cancelled, such part of the 
amount.” 

In the present case, the decree sought 
to be cancelled is in respect of the excess 
over the agreed amount of Rs.1,850 and 
that excess is Rs. 2,150, The relief as to 
possession is consequential upon the declara- 
tion. 1 must, therefore, hold that-the proper 
court-fee has béen paid. That the conten- 
tion raised for the defence is untenable, 
becomes evident if the position is slightly 
altered. Supposing the present suit had 
been filed by defendant No. 2 himself, 
impeaching the decree as having been 
obtained by defendant Nos. 1’s fraud, can 
it be contended that it should be treated 
asa second redemption suit ? Clearly not. 
The fact that the suit has been brought 
not by the original mortgagor but by his 
transferee can make no difference. The 
lower Court's viewis, therefore, right and 
the civil revision petition is dismissed with 
costs. 

It is scarcely necessary to add that the 
only question decided by me is that relat- 
ing to court-fee and jurisdiction, no other 
question having been raised before me; 
further, nothing that I have said can have 
any possible bearing upon the application, 
which is likely to be made for the transfer 
of the suit to the Original Side of the High 
Court to be heard along with some connect- 
ed action there pending. 

A-N, Petition dismissed. 
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PATNA HIGH COURT 
Appeal No. 557 of 1932 
July 22, 1935 
FazL ALI, J. 
PATI MAHTO AND 0OTHERS— APPELLANTS 
Versus 
MIR ALI AND orsgrs—Responpents 
Abatement—Suit or  appeal—Subject-maiter of 
peculiar nature capable of being exercised collective- 
ly—kight if conceded to one, must be conceded to 
ae of them dying—Suit or appeal abates as a 
whole, 
Where the rights which are claimed by the de- 
fendants and which are the subject-matter of the 
decree appealed from are rights of a peculiar nature 
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which can be exercised only by a collective body af 
persons and which, therefore, if conceded to one of 
the defendants must be conceded to others, if < 
one of the body dies, the suit or appeal abates not 
only as against the deceased but as a whole, | 

A. from a decision of the Additional 


Sub-Judge, Chapra, dated December 12, 
1931. 


Mr. Rajeswari Prasad, for the Appels 
lants. 
Messrs, Khurshaid Husnain and Syed 


Ali Khan, for the Respondents, 


Judgment,—The dispute in this appeal 
relates to plot No. 1607 which is1l kathas 
17 dhursin ares in village Bargaon. The 
suit was brought by the plaintiffs for a 
declaration that this plot was the kasht land 
of the plaintiffs and that the defendants 
who were six in number, or ang other 
Mubammxzdans, were not entitled to use it 
as a grave-yard. It appears from the 
plaint that there was a dispute between 
the parties not only as to the burial of 
the dead bodies, but also as to the perform- 
ance of certain Moharram ceremonies and 
it was alleged that the defendants had 
forcibly performed these ceremonies and 
thet was also one of the reasons for insti- 
tuting the suit. Inthe survey khatian 
prepared during the revisional and cad- 
astral survey operations the land is record- 
ed as the occupancy land of the plaintiffs, 
but in the revisional survey khatian there 


is anote thatthe land isa grave-yard. 
Both the Courts below have rejected 
the case of the plaintiff that the 
word “kabrastan” should be read ag 


“kabrastan” and thatthe graves were not 
the graves ofthe Muhammedans, but the 
graves of certain followers of Kabirpanthi 
sect. The lower Appellate Court has held 
definitely that the land isthe grave-yard 
of the Muhammadans and that the defen- 
dants are, touse hisown words, entitled 
to bury their dead bodies init, to use it 
as mambara during the Moharram 
festival and to say their Id prayars in it.” 

The plaintiffs have now preferred thig 
second appeal and a preliminary pointis 
raised on behalf of the defendants that the 
whole appeal has abated by reason of 
the factthat respondent No. 1 died long 
ago and no steps were taken for substitut- 
ing his heirs. The Registrar has noted in 
the order-sheet that the appeal has abated 
as against respondent No. 1, and the 
point to be considered is whether the 
appeal has abated only as against regs- 
pondent No. 1 or as a whole. If the rights 
which are claimed by respondent No. 1 
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“were rights which he was alleged to be 
exercising by himself and in his individual 
capacity, there would have been some- 
thing to be said for the contention of 
Mr. Rajeswari Prasad who appears on 
behalf of the appellants that the appeal 
has abated only as against respondent 
No. 1: but no such case is made out 
-even inthe plaint. On the other hand 
the rights which are claimed by the de- 
‘fendants and which are the subject-matter 
of the decree appealed from are rights 
of a peculiar nature which can be exer- 
‘eised only by a collective body of persons 
and which therefore, if conceded, to one 
of the defendants must be conceded to 
.others. If therefore the contention of 
Mr. Rajeswarl Prasad is given effect to 
.it will lead to most anomalous result, 
one of which is the possibility of there 
being contradictory and conflicting de- 
crees, In my opinion therefore the appeal 
has abated asa whole. 

The parties have also argued on 
merits of the caseand it is sufficient to 
say that the lower Appellate Oourt has 
‘virtually come to the finding that the 
entry in the Record of Rights has not been 
rebutted. The learned Subordinate Judge 
has come to a distinct finding that the 
disputed land is a grave-yard of the 
Muhammadans and the defendants have 
the right to bury their dead, but he has 
not stated what isthe nature of the right 
“which has been acquired by the defend- 
ants. In this connection the learned 
Advocate for the respondents has referred 
me tothe decision ofthe Privy Council in 
Court of Wards v. Ilahi Baksh (l), in 
which after formulating the points of 
dispute which arose in that case and 
which was whether a certain area was 
one continuous burial ground, or whether 
the vacant ground unoccupied by graves 
remained the private property of the 
person recordedas the owner. Lord Mac- 
naghten who delivered the judgment 
o e a 

“Their Lordships agree wi i 
in thinking that “lie land in pae erigaeis 
the grave-yard set apart for the Mussalman 
community and that by user, if not by dedication 
the land is wagf. The entry in the Record of 
Rights seems conclusive on the point. It is obvious 
that if it were held that within the area of the 
graveyard land unoccupied or apparently unoccu- 
pee tia ii ae property and at the 
2 dhesa disputes etc. j A aaa 16 would lead to 

1 nd. Oas, . ; 

R i913; 11 AL J 265; 13 MDT 318; 00b M W 
N. 270;17 OL J 360; 27 P R 1913; #3 P L R 1913 
15 Bom. L R 436; 25 M I. J 61 @ O), 
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In my opinion this decision is in point 
and I therefore dismiss the appeal; but 
having regard to all the circumstances 
of the case, I make no order asto costs. 

D. Appeal dismissed. 





NAGPUR JUDICIAL COMMIS- 

P _ SIONERS COURT 

Civil Revision Application No. 306 of 1933 
October 6, 1934 
Grits, J. O. 
MUHAMMAD SADRUDDIN—APPLIOANtT 
versus 
AHSAN HUSAIN—Non-APPLICANT 

Criminal Procedure Code (Act V of 1898), s. 476 
—Prosecution ordered—Lower Appellate Court setting 
aside order for prosecution—High Court's power of 
interference in revision— Revision 

The High Court will not interfere with an order 
under s. 476, Oriminal Procedure Code, if the lower 
Appellate Court has power .to act under that section 
even if the High Oourt takes another view of the 
matter. The High Court, will interfere in revision 
only where the final Court of Appeal acts on fanciful 
grounds or bases its order on obviously wrong or 
worthless grounds or without forming a judicial 
opinion. But where it comes to the finding that the 
success of the prosecution for perjury is problemati- 
cal, and this view is based on fact, the High Oourt 
will not interfere. 


C. R. App. of the order of the 
Additional District Judge, Nagpur, 
dated April 29, 1933, in Miscellaneous 


Appeal No. 4 of 19 33, 

Messrs. M. Y. Shareef and R. N. Padhye, 
for the Applicant. 

Sir Harisingh Gour, Messrs. W. R. Pura- 
nik and J. Sen, for the Non-Applicant. 

Order.—This is an application in revision 
against the appellate order of the Ad- 
ditional District Judge Nagpur, revers- 
ing the decision of the Second Additional 
First Subordinate Judge of the Second 
Class, Nagpur, ordering a complaint to be 
made against the non-applicant for having 
made false pleadings in 4a civil suit 
which was eventually compromised. ` 

An application was made by Muham- 
mad Sadruddin who is the Am-mukhtyar 
of Nawab Minhajuddin who was defendant 
in Civil Suit No. 178 of 1929 brought by 
the non-applicant alleging that false state- 
ments were made by the plaintiff. The 
suit was brought on a promissory note for 
Rs. 1,600 andthe defence was that the 
defendant had passed to the plaintiff a 
promissory note executed in the defendant's 
favour by Mr. Mandlekar, Pleader, that the 
plaintiff was trying to recover the same 
twice over and that the note standing in 
the defendant's name had merely been 
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executed asa suretyship in case Mr. 
Mandlekar’s promissory note was not 
Satisfied. The deliberately false pleadings 
alleged consist of adenial of the transac- 
tion as far as Mr. Mandlekar’s promis- 
sory note was concerned, couched in various 


terms. On the evidence of Mr. Mandlekar 
the Court of first instanceheld that the 
satisfaction of the note in the plaintiff's 


favour had been proved by Mr. Mandlekar 
and that the avernients to the contrary were 
false tothe plaintiff's knowledge. In ap- 
peal the Additional District Judge held 
that in view of the pleadings of the 
defendant regarding the amount for which 
Mr. Mandlekar’s promissory note was 
drawn, the plaintiff's pleadings were cap- 
able of the interpretation which the 
plaintiff put on them particularly in view 
ofthe fact that there was no denial after 
the defendant had amended his pleadings. 
It. is contended on behalf ofthe ap- 
plicant that the reasoning in the lower 
Appellate Court is entirely false and 
unintelligible and that the order passed for 
the prosecution of the non-applicant should 
be restored. [t is no doubt correct that 
the revisional jurisdiction of this Court 
can be invoked if a finding of fact has 
been reached owing to misconception of 
the method by which the question should 
be considered as laid down in Amolak Sao 
v. Dhondba (|), butin considering the 
question whether a prosecution should be 
ordered, the material point for considera- 
tion is whether a prosecution would be 
justified and whether such prosecution is 
expedient, and in this connection the words 
of Strachey, ©. J., in In the matter of the 
Petition of Alamdar Hussain (2), quoted in 
Emperor v. Sheoshankar Purt (3) a case 
which has been cited by the applicant 
himself are pertinent cn the question of 
the extent of the revisional jurisdiction. 
In that case the jurisdiction was sought to 
be invoked in respect of an order passed 
under s. 476 of the Criminal Procedure 
Code before the latest revision but the 
remarks are equally pertinent in an ap- 
plication in revision from an appeal which 
is allowed by s. 476-B ofthe Code as it 
now stands. The apposite words are: 
“The condition of his acting (i. e, the person 
sanctioning the making ofa complaint or, as the 
Code now stands making a complaint) under s. 476 


ishis forming the opinion that there was ground 
for inquiring into any offence referred to ins. 195. 


(1) 29N L R 164; 144 Ind. QOas,844; AIR 1933 
Nag. 188; 6 R N 26. 

(2) 23 A 248. | 

(8) JON L R177 27 Ind. Oas. 545 
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The testis his opinion and not the opinion of any 
superior Court and iffhe has formed a real opinion 
to the effect stated hehas power to act under the 
section and hecommits noerror or irregularity in 
doing so even though another Court may think 
the opinion erroneous. I, say ifhe forms a real 
opinion because no doubt ifa case arose in which 
the Court acted on merely fanciful grounds, on 
grounds so empty, so obviously wrong that it could 
not be saidto have formed a serious judicial 
opinion at all then this Court would probably hold 
in revision that there had been no such action as 
s. 476 contemplates.” 


I amsatisfied that the decision of the 
lower Appellate Court conforms to the 
requirements laid down in the words that 
I have quoted and that the lower Appellate 
Court's decision disagreeing with that of 
the trial Court is not based on fanciful 
grounds but is a considered decision based 
on a proper examination of the case; and 
an examination of the passages quoted in 
denial taken in detail shows that they are 
certainly capable of the interpretation that 
the plaintiff made a studied rejoinder to 
the fact alleged by the defendant which 
were afterwards admitted to be incorrect, 
in such a manner as to leave him a loop- 
hole for escape should an attempt be made 
to challenge the accuracy of the facts as 
stated by the complainant. There seems 
little doubt that the plaintiff's pleadings 
were deliberately based on what he knew 
to bean inaccuracy in the defendant's 
pleadings and that he took full advantage 
thereof. It is, as the lower Appellate 
Court has remarked, significant that on 
the correction of the defendant’s pleadings 
in very material particulars there was no 
reiteration of the plaintiff's allegations and 
that the suit wasthereupon immediately 
compromised. In such circumstances the 
lower Appellate Court was justified in 
coming to the opinion that the success of 
the prosecution for perjury was problem- 
atical. 


The defendant himself is responsible 
for the ingenious and apparently untrue 
pleadings on behalf of the plaintiff by his 
inexplicable failure to detail correctly the 
terms of Mr. Mandlekar’s promissory note 
of which he should certainly have been 
aware 28 he himself was the holder thereof. 
The application brought by the defendant's 
Am-mukhtyar purporting to act as is 
alleged before me, as a private citizen in- 
terested solely in purity of justice and by 
the defendant himself has in my opinion 
been correctly rejected, 


The application accordingly fails and 
is dismissed. The costs of the application 
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must be borne by the d¢pplicant, Pleader's 


fee Rs. 35. 
D. Application dismissed, 





PATNA HIGH COURT 
Oivil Revision Application No. 95 of 1925 
August 9, 1935 < 
DHAVLE, J. 
CHHATHU SAHU AND OTAERS— 
PETITIONERS 


VETSuUS 
CHARU CHANDRA SINHA— OPPosITE 
PARTY. 

Civil Procedure Code (Act V of 1908), O. XXIII, 
r. T— Suit withdrawn with liberty to bring fresh one 
—O, XXIII, r. 1, must be complied with —Interfer- 
ence by High Court, on failure. 

The existence of the conditions laid down in 
O. XXIIT, r. 1, Civil Procedure Code, is essential to 
the exercise of jurisdiction under that provision of 
the law. A suit may only be withdrawn under cl, 
(b) of stib-r. (2) of the rule when the other sufficient 
grounds are closely analogous tothe ground given in 
cl. 1. Clause 1 deals with the case where a suit 
must fail by reasun of some formal defect. and 
where there are other sufficient grounds for allowing 
the plaintiff to institute afresh suit. The failure of 
the Oourts below to see whether the necessary 
conditions are existing, entitles the High Court to 
interfere in revision. Nathuni Ram v. Sheo Koer 
(1) and Mahendra Ram v. Singi Lal (2), followed. 
Narendra Nath Barari v. Abhoy Charan (3), distin- 
guished. 

©. R. App. from an order of the Munsif, 
Second Court, Bhagalpur, dated November 
27, 1934. 

Mr. Yasin Yunus. for the Petitioner. 

Messrs. S.M. Mullick and N.C. Roy, for 
the Opposite Party. 

Judgment.—This is an application in 
revision against an order of the Munsif 
of the Second Court at Bhagalpur, allow- 
ing the withdrawal of a suit with liberty 
to the plaintiff to sue afresh. 

The learned Counsel for the petitioners, 
defendants inthe Court below, urges that 
the order passed by the lower Court is 
not warranted by the termsof O. XXIII, 
r. 1, Civil Procedure Code, and in sup- 
port he refers to Nathunit Ram v. Sheo 
Koer (1) and Mahendra Ram v. Singi Lal 
(2), in which it was pointed out that the 
existence of the conditions laid down in 
O. XXIII, r. 1, is essential tothe exercise 
of jurisdiction under that provision of the 
law. In the second of those two 
cases, it was also laid down that a suit 
may only be withdrawn under cl. (b) 


(1) 3PL J 40; 46 Ind. Cas. 179; A IR 1918 Pat, 
452:5 P L W 104; (1918) Pat. 220, 

(2)3 P L J65}; 48 Ind Oas, 197; A IR 1918 Pat, 
261. 
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of sub-r. (2) of the rule in question, when 
the other sufficient grounds are closely ana- 
logous tothe ground given incl. 1. Olause 
deals with the case where a suit must 
fail by reason of some formal defect, and 
the second, where there are other sufficient 
grounds for allowing the plaintiff to 
institute a fresh suit. In the present case, 
the order of the lower Court does not in- 
dicate either the one or the other. The 
learned Munsif first deals with the objec- 
tion of the defendants to the withdrawal 
applied for an objection which was based 
on the ground that permission cannot be 
granted where the plaintiff has got alterna- 
tive causes of action. Thelearned Munisf 
overrules this objection on the ground that 
the present was not a case of alternative 
causes of action. He may have been right 
in this; but obviously that does not bring 
the case within either clause of sub-r. (2). 
The learned Munsif then refers to -two 
cases and distinguishes them on the ground 
that in those cases evidence had, unlike 
the present case, been already recorded, 
This, again, does not come anywhere near 
the requirements of either clause of the 
sub-section. And then the learned Munsif 
concludes: 


“J, therefore, think the plaintiff is not precluded 
in the present case from getting permission to sue 


afresh." 

The question was not whether the 
plaintiff was precluded, but whether the 
plaintiff was entitled under sub-r. (2) © 
to receive permission to withdraw. It is 
perfectly clear that the learned Munsif has 
not applied his mind tothe requirements 
of the law; and it has been repeatedly 
held that failure to do so in connection 
with O. XXIII, r. 1, is good reason for 
interfering in revision, ‘The learned Advo- 
cate for the opposite party has endeavoured 
to support the order of the lower Court 
by showing, not that the suit as framed 
was bound to fail—for that is only re- 
quired under cl. (a) of the sub-rule—but 
that there were in the present case defects. 
analogous to the defects contemplated in 
that clause. I am not at all satisfied that 
there were such defects. Mr. Mallick has 
drawn attention to the full Bench decision 
in Narendra Nath Barari v. Abhoy Charan 
(3) to show that a suit is not liable to 
be dismissed because the plaintiff claims 
in the alternative over the same plot of 
lands rights, firstly of ownership and 
secondly of easement. He points-out that 
the amendment that he unsuccessfully 


(3) 31051; 40 L J 437; 110 WN 20, 
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sought from the lower Court was an 
amendment to which he was entitled within 
the Full Bench ruling, 

The fact that the lower Court disal- 
lowed the amendment does not, however, 
make the suit as instituted defective in 
any respect. It was asuit based on plain- 
tifs title to plot No. 47. Mr. Mullick says 
_ that plaintiff's alternative case is that even 
if the structure built by the original 
defendant be found not to encroach on 
plaintiff's plot No. 47, he still has a grievance 
in that the structure is an encroachment 
on land over which the plaintiff has a 
right of way. That would be an alter- 
native case, The Full Bench case referred 
to by Mr. Mullick would entitle the 
plaintiff to combine these two cases with 
their respective causes of action; but that 
is not the same thing as saying that it 
compels him to doso. Nor has Mr. Mul- 
lick shown that thereis anything in the 
law requiring the plaintiff to sue on his 
title and also on the right of easement 
at one and the same time. Mr. Mullick 
has urged that the Court should not compel 
the plaintiff to proceed with a suit which 
might end in an infructuous decree. But 
why that should happen, I am unable to 
understand. If plaintiff fails in the suit 
as framed and it is a suit based on his 
title, 16 will not be that he will obtain a 
decree which is infructuous, but that the 
suit will be dismissed. He can then pre- 
sumably proceed on his right of easement. 
I say “presumably”, because Mr. Mullick 
has not shown me that the failure of the 
title suit will bar the suit on the right of 
easement; nor is it the case of the other 
side that that will be the result. What the 
plaintiff tried to do finally was not merely 
to combine an action based on his right 
of easement with the suit, as originally 
framed, against the same defendants, but 
also to add the wife of defendant No, ] 
in respect of something else that she had 
done by applying to the Municipality for 
permission to erect a latrine. I am not 
surprised that the lower Court refusad to 
let the plaintiff add this to his plailt by 
way of amendment. 

It is, therefore, clear that the lower 
Court has assumed jurisdiction which it 
did not possess and acted with material 
irregularity in exercise of such jurisdic- 
tion ¿s it may have possessed in giving 
leave to the plaintiff to withdraw from 
the suit wilh liberty to institute a fresh 
suit when the conditions of neither clause 
of suk-s, (2), O. XXIII, r. 1, were satisfied. 
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The crder of thé lower Court must, there- 
fore, be seb aside; and the lower Oourt 
directed to proceed with the suit in ac- 
cordance with the law. 

The petilioners will be entitled to the 
costs of the hearing, including a hearing 
fee of one gold mohur. 

D. Order accordingly. 


MADRAS HIGH COURT 
Second Civil Appeal No. 148 of 1931 
Februray 28, 1935 
VARADAGHARIAR, J. 
MUTHALAGAPPA CHETTIAR 
AND OTHERS—DEFENDANTS— 
APPELLANTS 
í TETSUS 
NAVANEETHESWARA GURUKKAL— 
PLAINTIFF— RESPONDENT 

Limitation Act (IX of 1608), s. 23—Interference 
with flow of water—Whether a continuing wrong— 
Theory of permanent state of things being brought 
about— When applies when brought about 
on servient owner's land—Doctrine of title by adverse 
possession, if applies. 

In respect of interference with a water-course, 
the party injured has a continuing cause of action 
within the meaning of s. 23, Limitation Act. 
Rajrup Koer v. Abdul Hossein (3), Sankara Vadivelu 
Pillai v Secretary of State (4), and Krishna Dayal 
Gir v. Bhawani Koer (5), relied on, Karuppan Za- 
mindar v. Meranji Zamindar (1), Muthu Goundan v, 
Anunta Goundan (2), Nazimullah v, Wazidulia (6), 
Ashutosh Sadu Khan v. Corporation of Caleutta 
(7), Lal Singh v. Hira Singh (8) and Kanakasabai v. 
Muthu (9), distinguished. 

The theory of a permanent state of things being 
brought about does not apply when it is brought 
about on the servient owners own land and hence 
the doctrine of title by adverse possession does not 
apply in such & cage. 

. O. A. against the decree of the Sub- 
Judge, Negapatam, dated April 21, 
1930, | 

Mr. Watrap S. Subramania Ayyar, for 
the Appellants. a 

Mr. C. A. Seshagiri Sastri, for the Res- 
pondent. 


Judgment, —Though the distinction 
between “easements of necessity” and 
“quasi easements” is not very clearly ad- 
verled toin the plaint, the facts found by 
the Courts below clearly warrant the ap- 
plication of tbe principle cf s, 13, Ease- 
ments Act. 

It has next been argued that the suit is 
barred by limitation under Art. 120, 
(Limitation Act), or even Art. 144 calculat- 
ing the period of six years or twelve years 
from 1911 when according tothe plaintiff, 
there was some obstruction to the water- 
course. In support of this contention, refer- 


“The defendant by the version that 
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observations in 
Karuppan Zamindar v."Meranji Zamindar 
(1) and Muthu Goundan v. Ananta 
Goundan (2). In both these eases the suit 
was held to bein time whether Art. 120 
or Art. 144 applied and it was not, therefore, 
necessary for the learned Judges to consi- 
der whether the case would be governed 
by s. 23, Limitation Act, or not. On the 
other hand,it was held so long ago asin 
Rajrup Koer v. Abdul Hossein (3), in view 
of the illustration appended tos. 24, Limi- 
tation Act, 1871, that in respect of interfer- 
ence with a watercourse, the party injured 
has a continued cause of action. The 
same principle has been followed in more 
recent cases though in different circumstan- 
ces: cf, Sankara Vadivelu Pillai v. Seere- 
tary of State (4) and Krishna Dayal Gir v. 
Bhawani Koer (5). Whether the principle 
of continuing wrong can be applied to obst- 
ruction toa right of way or not, there can 
be no doubt that it does apply to the cases 
of interference with a water-course. I may 
add that in Nazimullah v. Wazidullah (6) 
the principle has been applied even to a 
right of way. The cases in Ashutosh Sadu 
Khan v, Corporation of Calcutta (7) and 
Lal Singh v. Hira Singh (8) are not really 


analogous. There was really no scope in 


those cases for the application of the princi- 
ple of s. 23, Limitation Act. The game ob- 
servation applies to the case in Kana- 
kasabai v. Muthu (9). 

It has nofdoubt been sometimes stated 
generally that whenever a permanent state 
of things has been brought about, there is 
no scope for the application of s. 23, 
Limitation Act. But onthe facts of this 
case it is not clear what isthe permanent 
state of things that has been brought about. 
he put 
forward denying the existence of the chan- 
nel precluded himself from leading any evi- 
dence showing that he has brought about 
any permanent state of things interfering 
with the plaintiff's rights. But even other- 
wise [fail to see the applicability of the 


(1) 25 M 253, 

(2) 31 Ind, Cas, 528; A I R 1916 Mad. 1001, 29M LJ 
685; 18 ML T 476; 2L W 1107; (1916) 1 M W N 113, 

(3) 6 O 324; 7 I A 240; 1 Sar. 199P ©). 

(4) 28 M 72; 15 ML J132, 

(563 P L J 51; 43 Ind. Oas, 235; AIR 1917 Pat. 


65. 
(6) 29 Ind. Oas. 385; A I R 1916 Cal. 733: 210L J 
40. 
(7) 49 Ind. Oas, 93; A IR 1916 Cal. 807; 286 GO L J 


494. 
(8) 60 Ind. Oas. 20: A I R 1991 Lah. 4233 UP L R 
(L) 9; 3 Leh. L J 128, 


(2) 13 M 445. 
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theory of a permanent state of things being 
brought about when it is brought about 
onthe defendants’ own land, so that there 
lg no scope for the applicability of the doc-; 
trine of title by adverse possession. In 
whatever manner the interference is effect- 
ed, it is an interference witha flow of water 
which but for such interference would con- 
tinue to flow from time to time. I have 
not been referred to any case where the 
applicability of s.23 to such a state of 
thingshas been negatived. The decision 
of the Oourt below is right. The second 
appeal is dismissed with costs, < 
A.-N, Appeal dismissed. 





PATNA HIGH COURT 
Civil Appeal No. 284 of 1934 
January 22, 1935 
Woat, J. 
BADRI RAM —PraintirrF—APPRLLANT ` 
versus 
BANWARI LAL AND ANOTHER— 
DEFENDANTS—RESEONDENTS. 

Bihar and Orissa Village Administration Act (III 
of 1922), r. 30,8, 59 (3)—R. 30, whether applies to 
execution against immovables—J urisdietion of pan- 
chayat to transfer execution against immovable 
property to Civil Courts—Civil Procedure Code (Act 
V of 1908), s. 141. 

Rule 30, Bihar and Orissa Villages Administration 
Act, isa provision against execution of the decree by 
distress and sale after the expiration of one year. The 
rule has no application to an execution against 
immovable property which is not allowed under the 
Act. 

Section 141, Oivil Procedure Code, does not apply 
to proceedings in execution of decrees, Oonsequent- 
ly the panchayat has no jurisdiction to transfer an 
execution against an immovable property under the 
Oivil Procedure Code, in contradistinction to powers 
conferred by s. 59 (3), Bihar and Orissa Village 
Administration Act. 


G. A. from appallate order of the 
Sub-Judge, Saran, dated July 30, 1934. 

Mr. M. Aztzullah, for the Appellant. 

Messrs, Khurshed Husnain and Rajesh- 
wari Prasad, for the Respondents. 

Judgment.—This is an appeal from 
an order of the Subordinate Judge of 
Saran, rejecting an application against 
the orcer of the Munsif under s. 47, Civil 
Procedure Code, The action out of which 
the application ultimately arose was an 
action which was brought before the 
Punchayat which was brought into 
exis ence by the Local Government under 
the I bar and Orissa Village Administration 
Act if 1922, s. 48. It would appear that 
proceedings in execution were instituted, 
that is to say, proceedings in execution 
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provided for by the Act “by the distraint 
and sale of movable property” in s, 8), 
with the result that the execution was 
either infructuovs or not completely sa- 
tisfied. Tn those circumstances the Pun- 
chayat, more than one year after the 
decree was given, transferred the case to 
the Oivil Court for execution. There is 
no doubt that the Punchayat purported 
to transfer the decree for execution under 
sub-s.' 3, s. 59, and it is against this 
transfer that the application to the Sub- 
ordinate Judge was made by the judgment- 
debtor under s. 47, Civil Procedure Code. 

The point argued in the Court helow and 
in this Court was that there was no jurisdic- 
tion to transfer as sub-s. (3), s. 59, applied 
only to those Courts brought into existence 
by the Notification of the Local Govern- 
ment under s. 59 and not Courts which 
owed their existence to s. 57o0rs. 58 of 
the Act of 1922. The other point argued 
was that the limitation provided by r. 30 
of the Rules under the Act was cne year, 
and that the transfer had been made more 
than one year after the decree had been 
passed which was April 24, 1932, and 
therefore, the application was barred by 
limitation. I propose to deal with the 
second point at once, and it seems to me 
the answer to that is complete. The 
method of execution under the Act was, 
as I have already pointed out, by dis- 
traint and sale under s. 81, and r. 30 
which was one of the rules made under 
the authority of the Act provides that : 

“No amount realizable under a decree shall be 


recovered by distress and sale after the expiration of 
one year from the date of the decree.” 


Now the short answer to that is this, 
that if the Court had jurisdiction to trans- 
fer, then it is quite clear that the Civil 
Procedure Code applied to the execution 
which would not be barred by reason of 
the rule to which IT have just referred. 
Secondly, the rule to which I have made 
reference, namely, r. 30, is a provision 
against execution of the decree by distress 
and sale after the expiration of one year. 
This was an execution of an immovable 
property which was not allowed under the 
Act but under the Civil Procedure Code, 
and the rule is applicable only to the 
particular method of execution provided 
by the Act. 


The other point, however, is a more 
serious one, and in that point are in- 
volved some difficult questions. What 
was intended is, difficult to say; but what 
the legislature has in fact stated in its 
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provisions does not seem to be very doubtful. 
Having regard to the policy of ‘the legis- 
lature it is rather suprising to find that 
on one view of this piece of legislation 
policy is somewhat frustrated by 
giving the decree-holder before a Pun- 
chayat, under 8. 99 of the Act, powers 
of execution by the method of transfer 
against immovable property, where if that 
construction is placed ons. 59 in the 
sense that subes. (3) is applicable 
only to those Courts erected under 
s. 99, the powers thus given are wider than 
the powers given to the Punchayats outside 
Chota Nagpur. Section 57 deals with 
the Punchayat having exclusive 
jurisdiction in suits where the 
value of the suit does nct exceed 
Rs. 25; 8.58 deals with Punchayats having 
concurrent jurisdiction with the Civil 
Courts in suits up to but not exceeding 
Rs. 200in value. I have broadly stated 
the -relevant provisions of those two sec- 
tions which deal with Punchayats outside 
Chota Nagpur. Section 59 gives either 
exclusive or concurrent jurisdiction, depend- 
ing upon the notification of Government 
to Punchayats and then comes sub-s. (3) 


“under which the Punchayats which ig 


unable to execute the decree in the exercise 
of its powers of execution under s, 81, may 
transfer or send the decree for execution 
to the Courts having civil jurisdiction for 
execution, Now the words are important. 

It is contended by Mr. Khurshed Husnain 
in the first place that sub-s. (3) gives power 
to transfer to the classes of Court mentioned 
in ss. 07, 58 and 59 of the Act. The argu- 
ment of the learned Advocate for the 
appellant, however, is that the power to 
transfer contained in sub-s. (3), s, 59 applies 
only to thoes Courts referred on in 8.59. It 
seems tome that by reason of one of the clau- 
ses in sub-s. (3), the only construction that I 
can place upon the section is that for which 
the appellant contends. The words are 
these : 

“Ifthe Punchayat is unable to execute the decree 
in the exercise of the powers conferred by s, 81, the 
Punchayat shall send the decree for execution to the 
Court which would have had exclusive jurisdiction 
to try the suit, but for the provisions of this section. 
Such Court shall execute the decree in accordance 


i the provisions of the Oivil Procedure Code, 
908. 


Now, it is impossible to hold that sub-s. 
(3) is of general application when the 
section is expressly excluded by these 
words: “but for the provisions of this 
section,” and let it be noted that the power 
to transfer is to the Court which would have 


996 


had exclusive jurisdiction but for this sec- 
tion. It seems to me thatthe learned Judge 
had no jurisdiction to transfer us he pur- 
ported todo under sub-s. (3), s. 59 of the 
Act. The power to transfer, I would add, 
is to the Court which would have had 
jurisdiction in Chota Nagpur but for the 
provisionsofs. 59. Mr. Husnain cohtends 
that quite apart from the section to this 
sub-section under which the Punchayat 
purported to act, the Civil Procedure Code 
applied and that the Court was entitled 
to transfer it under s 39 by reason of the 
provisions of s. 141, Civil Procedure Code. 
The only possible clause of the Civil 
Procedure Code which applied wculd be 
cl. (d), s. 39 which provides that the Court 
may transfer a decree and send it to an- 
other Court for execution : 

“if the Court which passed the decree considers for 
any other reason, which it shall record in writing, 
that the decree should be executed by such other 
Court.” 

Clauses (a), (b) and (c) of that section 
have no application. But it has been held 
expressly in a long series of decisions 
including decision of the Judicial Commit- 
tee of the Privy Council, that s. 141 does 
not apply to proceedings in execution and 
itis admitted by Mr. Khurshed Husnain 
that itis only by reason of the incorporation 
of the provisions of s. 141 that he can 
take advantage ofs. 39 of the Code. If 
that is not so, in other words, if the respon- 
dent cannot take advantage of the provisions 
of s. 141, Civil Procedure Code, it is 
impossible to hold that the Punchayathad 
jurisdiction to transfer the case under the 
Civil Procedure Code, in contradistinction 
to powers such as it possessed, if any, under 
the Village Administration Act. sub-s. (9), 
B. 59. 

In those circumstances it seems tome 
that the appeal succeeds and must be 
allowed with costs throughout. Leave to 
appeal under the Letters Patent is grant- 
ed. 

. D. Appeal accepted. 


ee 


PUR JUDICIAL COMMISSIONER'S 
WAS COURT 


ond Civil Appeal No. 148-B of 1933 
pa September 5, 1934 
GRUER, A. J.C. 
DHUDCHAND MARWADI— APPELLANT 
VETSUS 
S. R. KELKAR AND ANOTEER— 
— RESPONDENTS 


‘ ppopincial Insolvency Act (V of 1920), ss. 4,5, 59 
e] Court under 8, 4— Whether controlled 
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by s. 59 — Court's power to out its own 


orders. 

Even assuming that s, 59, Provincial Insolvency Act, 
is exHaustive as to the duties and powers of a Receiver, 
it does not follow that it controls the powers of the 
Court under s.4, Under s. 4 of the Provincial 
Tusolvency Act the Court would only decide questions 
of title which it may deem expedient and necessary 
to decideand would not summarily order a disputed 
debt to be deposited, nor would it be likely to enter 
intoan enquiry about the same. But it would not 
be beyond the capacity of the Court even to decide 
such a question. Govind v. Gopala (1), referred 
to. . 

Under s. 9 of the Provincial Insolvency Act, the 
Court has the general powers under the Civil Pro- 
cedure Oode, and has power to carry out its own order. 

S. O., A. against the order in Miscellane- 
ous Civil Appeal No. 23 of 1933 in the 
Court of the District Judge, Akola, dated 
July 4, 1933, arising out of Insolvency case 
No. 74 of 1926 in the Court of the First Class, 
Sub-Judge, No, 3, Akola, dated March 11, 
1932. 

Mr. V.V. Kelkar, for the Appellant. 

Mr. N. T. Mangalmoorti, for the Respond- 
ents. 


Judgment.—The facts found are as. 
follows. Ths appellant Dhudchand is a 
creditor of one Hariram, who was declared 
insolvent. Respondent No. 1 isthe present 
Receiver in the case. In 1927 the former 
Receiver sold the insolvent’s crops to one 
Baliram for Rs. 475 of which Rs. 119 were 
deposited in Court. Then the present sp- 
pellant and the insolvent applied to bave 
the adjudication annulled on the ground 
that the debt had been fully satisfied and 
it was stated that the purchaser had agreed 
to give up the crops in return for the 
money which he had paid. As other creditors 
then intervened, this application was not 
allowed. Thereafter the purchaser and 
the insolvent told the Court that at the 
instance of Dhudchand and for his benefit 
the crops had been sold to one Kaluram 
Kundenmal who had removed them. This 
was by a registered sale-deed, dated 
October 27, 1927. The Receiver maintained 
that Dhudchand himself was the real pur- 
Chaser. aud that Kaluram was only a be- 
namidar. This contention was found to 
be correct by the first Court and has been 
confirmed in appeal, The Insolvency 
Gourt, therefore, passed an order requiring 
Dhudchand to pay to the Receiver Rs. 600 
which is the price mentioned inthe sile 
deed, dated October 27, 1927, plus interest 
at 6 per cent. per annum on that amount. 

In second appeal it is contended 
that the Insolvency Court acted without 
jurisdiction ; it had no power, it is said, 
under the Insolvency Act to decide thig 
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matter; the Receiver should have been 
left to the remedy ofa separate suit. Fur- 
ther, even if the Court had power to dec- 
lare the creditor's liability to refund, it 
had no power to enforcethat order. A 
further contention is that in any case the 
Receiver should have been 
only to the extent of the balance of the 
sale price, 7. e., Rs, 475 less Rs, 119}deposited 
and the excess amount awarded against 
the appellant is auuwarranted. 

On ‘the other hand, the reply is that 
under s. 4 of the Provincial Insolveney 
Act, the Court had plenary powers to de- 
cide all such matters. The wording of the 
section is very wide. [t says: 

“The Court shall have full power to 
decide all questions whether of title or 
priority, or of any nature whatsoever.” 
But again for the appellant reference is 
made to e. 58 of the Act which says that 
the Court shall exercise the rights of a 
Receiver where no Receiver is appointed 
and 5.99 Jays down duties and powers of 
a Receiver. As there was a Receiver in 
the present case s.58 is obviously inap- 
plicable. As fors, 59, even assuming that 
ib is exhaustive as to the duties and 
powers of a Receiver, it does not follow 
that it controls the powers of the Court 
under s, 4. 

Reference was also made to Govind 
v. Gopala (1). That was a case underthe 
old Provincial Insolvency Act in which it 
was held that the Court has not the power 
summarily to order a debtor of the insol- 
vent to deposit the amount of the debt 
into Court. Under the present s. 4, the 
Court would only decide questions of title 
which it may deem expedient and neces- 
sary to decide and of course it would not 
summarily order a disputed debt to be 
deposited, nor would it be likely to enter 
into an enquiry about the same. Buti do 
not see how it would be beyond the capa- 
city of the Court even to decide such a 
question. In the present case the matter 
was obviously one which could be expedi- 
tiously decided by the Court, it arose out 
of former proceedings in thecase and in it 
the party concerned was himself the credi- 
tor in the proceedings. It was, therefore, 
very proper to decide the matter instead 
of telling the Receiver to have recourse to 
& separate suit. 

As the creditor acted fraudulently 
in removing the crops without permission of 
the Court, he is liable to refund the value 
pf the same. Although it is not really 

(1) 9N L R182; 22 Ind, Cas, 69, 
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unjust to make him pay the value which 
he himself placed on them, still I think 
it is sufficient to require him to refund 
the original sale price of Rs.475. Whether 
he has paid anything to Baliram, is not 
a matter with which the Court is concern- 
ed, por was any claim made to set off 
against the sale price the amount depo- 
sited by Baliram. As the appellant has 
presumably realised the crops and obtain- 
ed the proceeds long ago, I see notbing 
wrong in his being required to pay inter- 
est af 6 percent. per annum by way of 
damages. 

The argument that the Courts had 
no power to carry out itsoun order seems 
to be a weak one. Under s. 5 of the Act 
the Court has the general powers under the 
Civil Procedure Code. 

The appeal is allowed only to the 
extent that the appellant is required to 
refund Rs. 475, with interest instead of 
Rs. 600 with interest and the order of the 
first Court will be modifed accordingly. 
Costs of this appeal will be torne by the 
appellant, but as he has succeeded to a 
small extent, I limit Pleader's feeto Rs. 15, 

Appeal partly allowed. 





= PATNA HIGH COURT 
Criminal Reference No. 19 of 1935 

July 15, 1935 

AGARWALA AND Losy, JJ. 

EH MPEROR—Prosxzovror 

VETSUS 
ETWARU DOME AND OTHERS 

— RESTONDENTS, 

Whipping Act (1V of 1209), s. 3—Sentence of 
whipping—Sentence of imprisonment for same offence, 
legaltty—Order under s. 565, Criminal Procedure Code 
(Act V of 198), in addition io whipping—Legality, 

An order under s, 565, Criminal Procedure Code, 
in addition to sentence of whipping and in the ab. 
sence of a sentence of imprisonment is illegal, being 
contrary tos. 565 of the Code. Where a sentence of 
whipping is passed under s. 3, Whipping Act, a 
sentence of imprisonment in respect of the same 
offence is illegal, 


Cr. Ref. made by the Deputy Com- 
missioner, Palamau, dated June 21, 1935. 


Order.—This is a reference by the De- 
puty Commissioner of Palamau in a case 
in which three persons Etwaru Dome, 
Phaguni Dome and SahdeoDome, were 
tried on a charge of stealing two piga.. 
Against the first two accused their previous 
conviction was also proved. The learned 
Magistrate who tried the case found the 
accused guilty and sentenced Etwaru and 
Phaguni to twenty stripes each under the 
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Whipping Act and Sahdeo to ten stripes 
under the same Act. He also passed an 
order under s. 565, Criminal Procedure 
Code, directing Etwaru and Phaguni to 
report their whereabouts for three years. 
The learned Deputy Commissioner points 
out that the order under s, 565, in the 
absence ofasentence of imprisonment is 
illegal, being contrary of s. 565 of the 
Act. He therefore recommends either that 
this order should be set aside or that a 


substantive sentence of imprisonment 
should be passed against all the accused 
persons. 


Section 3, Whipping Act, authorises 
the passing of the sentence of whipping 
“in lieu of” any punishment to which the 
accused charged of certain offences enu- 
merated in the section has been convict- 
ed, andit is under this section, which in- 
cludes s. 880, Indian Penal Code, that 
the sentence in the present case was 
passed. It must therefore be taken that 
the sentence of whipping was, in the 
words of the section passed in lieu of the 
sentence of imprisonment which might 
have been passed unders. 380. There is 
ample authority that when a sentence 
of whipping is passed under s. 3, Whip- 
Ping Act,a sentence of imprisonment in 
respect of the same offence is illegal. In 
this respect s. 3 differs from s. 4 which 
authorises the passing of the sentence of 
whipping in Jieu of or in addition to any 
other punishment to which the accused 
is liable. The reference, in so far as it 
recommends thatthe order under s. 565, 
Criminal Procedure Code, be set aside is 
accepted, and that order is accordingly 
set aside. Inso far. as the reference re- 
commends the passing of a sentence of 
imprisonment, it is rejected. 

D. Order accordingly. 


. SIND JUDICIAL COMMISSIONER'S 
COURT 
- Criminal Acquittal Appeal No, 227/2 
- of 1934 
October 15, 1934 
O’SULLIVAN AND LOBo, A. J. Os. 
HMPEROR—PRrRosgcutor 
VETSUS 
ALLAUDIN AHMED-FAKHRUDIN 
co AHMED— AccusEp 
Penal Code (Act XLV of 1860), s. 161— Ofer 
of bribe to public servant for rendering service 
as such—Whether amounts to abetment of offence 
under 3. 161. 
The latter part of s. 161, Penal Code, makes it an 
-offence fora public servant to accept any gratifica- 
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tion other than legal remuneration as a motive o 
reward for rendering or attempting to render any 
service with a public servant as such and the offer of 
the gratification amounts to an abetment of offence 
under s. 161, Penal Code. 

The Divisional Forest Officer in his official capacity 
was holding a departmental inquiry in which M, 6 
public servant, was cited as a witness. ‘] he accused 
offered a sum of Rs, 100 to M as illegal gratificatior 
as a motive or reward for rendering him a serviceir 
the proceedings before the Divisional Forest Officer 
by not giving evidence against him orso shaping hie 
evidence as not to injure him, or generally by in- 
fluencing the Divisional Forest Officer in the accused's 
favour in connection with the allegations against 


im: 

Held, that in doing so, he was attempting to bribe 
a public officer to render him service with anothez 
public servant who was acting as such and that he 
was guilty of an abstment of offence under s. 161, 
Penal Code. Vanu Ramachandriah v, Emperor (3) 
referred to. 


Mr. Partabrat D. Punwani, for the 
Crown. 

Mr. Hatim B. Tyebji, for the Accused. 

Judgment.—On a complaint filed by 
Motiram, Head Olerk to the Divisional 
Forest Officer (D. F. O.) of Hyderabad and 
sanctioned by the Conservator of Forests 
Sind Circle, Allauddin Ahmed, Range 
Forest Officer, was charged before the City 
Magistrate, Hyderabad, with having offered 
a bribe of Rs. 100 to Motiram, Head Clerk, 
D. F. O., Hyderabad, a public servant, as 
illegal gratification as a motive for favour- 
ing him in the departmental inquiry 
against him then pending, or to otherwise 
show him favour in his official capacity, 
thereby abetting an offence under s. 161, 
Penal Oode. AJlauddin Ahmed was ` ac- 
quitted by the learned City Magistrate of 
Hyderabad. The learned Magistrate held 
that the prosecution had “failed to 
discharge the burden of proving the pur- 
pose for which the money was offered.” He 
stated that it was “impossible to hold that 
the money was offered in order to trap 
Motiram.” Hefurther held that: 


“in the absence of any evidence of the prosecution 
on the point he had no option but to accept the 
version of the accused that he offered the money as 
an annuity more or less under implied compulsion 
to prevent all manner of harassment to himself," 


Having arrived at this conclusion, the 
learned Magistrate, relying on certain 
passage: in Ratanlal’s Indian Penal Code 
and Gour's Commentary on the Indian 


Penal Code, states that: 

“it would really be ‘cruel and unjust to convict the 
accused’ for having offered a sum of Rs. 100 as an 
annuity. Under the circumstances, the act would 
be an extortion and not a voluntary offer of a 
bribe.” 

Dissatisfied with this order of acquittal, 
the Local Government, through the Public 


Prosecutor for Sind, preferred an appeal 
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. against the order under s. 417, Criminal 


N 
` 


ie before us for disposal. The case arose in 
this manner ; 

In April or May 1933, the D. F.O. 
Hyderabad, Mr. Dally, was holding a de- 
partmental inquiry against a Sub-Ranger 

‘named Christopher John; the allegation 


! Procedure Code, and it is this appeal which 


\ against the Sub-Ranger was that in his 
, Official report certain measurement work 
“done by Mr. John was shown to have been 


done by the accused Allauddin Ahmed. In 
this connection it was asserted, certain 
official papers and diaries had been falsi- 
fied. In the, course of this inquiry, certain 
allegations were made by the Sub-Ranger 


` which led to an inquiry against the accused 


Allauddin Ahmed, The hearing of these 
enquiries by the D. F. O. was fixed at 
Hyderabad for June 28, 1933. The com- 
plainant Motiram had been cited as a 
witness by the Sub-Ranger and his state- 
ment was to be recorded on that date. 
Motiram alleges that on that day the 
accused Allauddin Ahmed saw him at his 
house in the early hours of the morning 
accompanied by Abdul Ghani, a witnees 
inthis case. He alleges that the accused 
spoke to him about the statement which he 
was going to give in the inquiry and asked 
him how far he could helphim. Motiram told 
him that he was unable to help him. 
Later, the same morning, when Motiram 
came to his office and was engaged in 
his work, the accused came and sat at his 
table. After sitting down he offered 
Motiram secretly a hundred rupee note. 
Motiram declined to accept it and the 
accused pressed him saying: ‘Please 
accept, please accept.” 


The inquiry before the D. F. O. pro- 
ceeded on that day, Motiram was examined 
but made no mention to the D. F.O. of 
the incident referred to above. On the 
evening of that day, and on the following 
day, Motiram learnt from Abdul Ghani and 
other clerks in his office that the accused 
Allauddin Ahmed was giving out that 
he had attempted to entrap Motiram by 
the offer of a bribe, that unfortunately it 
had not been accepted, that had it been 
accepted, he would have been able to entrap 
Motiram. On learning that Allauddin 
Ahmed was thus trying to turn the tables 
on him, Motiram on June 30, informed 
the D. F. O. of what had occurred in his office 
on the morning of the 28th. On July 1, 1933, 
the D. F. O. served the accused Allauddin 
Ahmed with a charge sheet which reads as 
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follows: i 

“You Mr. Allauddin Ahmed, Range Forest Officer 
Hala, knowing that Mr. Motiram, Head Olerk of the 
Divisional Forest Officer, Hyderabad, was likely to 
give evidence against you in connection with certain 
irregularities committed by you, attempted to give 
him an illegal gratification of Rs. 100 in the Division- 
al Office on the morning of June 28, 1933.” 


The statement ofthe accused was there- 
after recorded cn this charge as also the 
statement of the Head Clerk Motiram. 
The D.F. O. submitted his report on this 
latter inquiryon July 6, and on August 26, 
the complainant filed his complaint before 
the City Magistrate Hyderabad, the filing 
of the complaint having been sanctioned 
by the Conservator of Forests, Sind 
Circle. 

The learned Public Progecutor in arguing 
this &4ppeal has adopted the following line: 
He argues that the finding ofthe learned 
Magistrate that the offer of Rs. 100 to 
Motiram was not in connection with the 
evidence that he had to give in the 
departmental inquiry is not justified by 
the evidence; that the evidence clearly 
establishes that the motive underlying the 
offer was that Motiram should so shape 
his evidence in the departmental inquiry 
as not to injure the accused =  Allaud- 
din Ahmed. He further argues that even 
assuming that the finding of the learned 
Magistrate as to the motive underlying 
the offer as stated in the judgment is 
correct, on that finding the accused is 
guilty of abetment of an offence under 
s. 161, Penal Code. He has referred us 
to s. 94, Evidence Act, which refers to the 
only kind of compulsion which under law 
can be put forward as a defence by an 
accused person. He has also referred us 
to the case of Emperor v. Amiruddin 
Salebhoy (1) and Emperor v. Dinkar Rao 
(2) in support of his proposition that mere 
willingness on the part of the publie officer 
to accept illegal gratification does not take 
the offence of the accused out of the 
purview of s. 161, Penal Code. 

For the accused Allauddin Ahmed, on the 
other hand, his learned Counsel has 
emphatically argued that the whole case 
from start to finish is false. (The learned 
Judge examined theevidence and proceed- 
ed.) The obvious inference arises that the 
accused not only offered a hundred rupee 
note on the occasion in question, but that 


(1) 67 Ind, Cas. 818; A I R 1923 Bom 44; 23 Or, LJ 


466. 

(2) 143 Ind. Oaa. 661; A I R 1933 All, 513; (1933) 
Cr, Cas. 553; 34 Or. L J 628; 55 A 654; Ind. Rul. 
(1933) All. 306; L R 14 A 353 Or; (1933) AL d 
1481. 
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it was with the object that Motiram should 
not give evidence agatnst him in the 
departmental inquiry before the D. F. O., 
or should so shape his evidence as to 
help him. This being our finding 
on the facts, the question arises 
whether in making the offer of Rupees 
iu0 to Motiram with the object that he 
should assist the accused when giving 
evidence in the departmental inquiry before 
the D. F. O. the accused abetted an offence 
under s£. 161, Penal Code. 

It has been argued that Motiram in 
giving evidence before the D. F. O. in the 
departmental inquiry was not doing an 
official act, that, therefore, even if the 
accused offered him illegal gratification, 
it was not as a motive or reward for doing 
or forbearing to do an official act, that, 
therefore, there was no abetment of an 
offence under s. 161, Penal Code. 

This argument also appears to have ap- 
pealed to the learned trying Magistrate. 
He says in his judgment: 

“Assuming for the sake of argument that that was 
the purpose for which the money was offered the 
question arises whether that would amount to an 
inducement to do or not to do an official act within 
the meaning of s. 161, It must be borne in mind 
that Mr. Dally has clearly defined Mr. Motiram’s 
official duties as (a) supervision of the office, and (b) 
assisting the Divisional Forest Officer in inspecting 
the record of the Kange Forest Officers. Mr. Moti- 
Tam, according to his own showing, noticed Muham- 
mad Ibrahim and John whispering among them- 
selves, and being suspicious that they were speaking 
about him, questioned both John and Muhammad 
Ibrahim, and so learnt of certain irregularities com- 
mitted by the accused in his work with which, in 
his official capacity, Motiram was not in any way 
concerned. He came to know of certain facts in his 
capacity of a suspicious and inquisitive individual, 
and, in that capacity, was not different to any one 
else to whom the self-same information might have 
been conveyed by Muhammad Ibrahim or John. In 
other words, complainant was giving evidence as 
Motiram the individual, and, not as Motiram the 
Head Clerk. It cannot, therefore, be said that if 
the accused intended to get Motiram to soften down 
his evidence, be was inducing him not to do a thing, 
which as an official he was bound to do, ‘The case 
even on this view would not fall under s. 161, Indian 
Penal Code which contemplates an attempt to corrupt 
officials only.” 


The learnea Public Prosecutor attempted 
bo convince us that Motiram was in the 
matter of giving evidence in the depart- 
mental inquiry acting in his official capa- 
city. lt appears to us, however, that the 
evidence dces not support him on this 
point. dlt does not appear from his evi- 
dence, which is Ex. 1 in the case, or from 
the evidence of Mr. Dally, the D. F. O. 
that the departmental inquiry against John 
or the accused was the result of any ir- 
regularity discovered by Motiram in his 
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inspection of the records of these officez 
and reported on by him. Mr. Dally whos 
evidence is Ex. 4 in the case, very distinc! 
ly states : 

“John offered to give witnesses, I do not remen 


ber how my Head Olerk’s name came in the inquir. 
but I remember that he had to be examined.” 


Nowhere in his evidence does he stat 
that the inquiry was the result of an 
report made by Motiram or that it wasi 
any manner influenced or originated officia 
ly by Motiram. This, however, does nc 
conclude the matter. Both the *learne 
Magistrate and Counsel for the accuse 
Allauddin Ahmed do not appear to hay 
noticed that the act of the accused amoun' 
ed to an abetment of an offence unde 
s. 161 quite apart from whether or nc 
Motiram was acting in an official capacit 
in giving evidence in the department: 
inquiry. In our opinion, the case reall 
falls under and is eovered by the latte 
part of s. 161, Penal Code, which make 
it an offence for a public servant to acce] 
any gratification other than legal remunt 
ration as the motive or reward for rende: 
ing or attempting to render any servic 
with a public servant as such. 

In the present case the D. F.O. in hi 
official capacity was holding a depar 
mental inquiry in which Motiram a publ: 
servant was cited as a witness. The a 
cused offered a sum of Rs. 100 to Motiraz 
as illegal gratification as a motive or re 
ward for rendering him a service in th 
proceedings before the D. F. O. by nc 
giving evidence against bim or so shapin 
his evidence as not to injure him, c 
generally by influencing the D. F. O. i 
appellant’s favour in connection with th 
allegations against him (the appellant 
In doing so, be was attempting to brib 
a public officer to render him service wit 
another public servant who was acting a 
such. In the case of Vanu Ramachandria 
v. Emperor (3) it was held that : 


“Section 161, Indian Penal Code, was not confine 
to cases in which the illegal gratification is take 
for doing an official act, and lt isan offence und 
that section for a public servant to accept any grat 
fication other than legal remuneration as a moti, 
or reward for rendering or attempting to render ar 
service to any one with any public servant as such 

In the,course of his judgment, Wallace, J 
Bays : l 

“The essence of the contention is that the complai 
ant was not asked to do an official act since officia 
ly he has nothing to do with such a contract, bi 
8, 161 is not confined to cases in which the gratific 
tion is taken for doing an official act. The wordir 
of the section is clumsy, but it does not appear 

(3) 105 Ind. Cas. 29; A IR 1927 Mad, 1011; 28 C 
LJ 1005; 51 M &6; (1927) M WN 764; 26L W 52 
63 M LJ 723; 39M L T 615, . 
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me to be so restricted. From that wording and omit- 
ting words which are superfluous for this argument, 
it is an offence ifa public servant accepts any grati- 
fication other than legal remuneration as a motive or 
reward for rendering or attempting to render any 


plas to any one with any public servant as 
such.” 


In this view, we are of opinion that the 
accused Allauddin Ahmed has been wrongly 
acquitted of the charge of abetting an 
offence under s. 161, Penal Code, and that 
he should be convicted of the offence with 
which he was charged. We accordingly 
so convict him. The question that remains 
is one of sentence. The offence of bribing 
or attempting. to bribe a public servant is 
no doubt serious. At the same time, there 
are considerations in this case which incline 
us to be somewhat lenient in regard to 
the sentence to be imposed. Mr. Dally, 
the D. F. O., has given the accused Alla- 
uddin Ahmed a very good certificate for 
using his best efforts to suppress corruption 
in the department, The accused has had 
these proceedings pending over him for 
about six months. It is likely that he will 
be seriously affected in regard to his ser- 
vice inthe department asa result of this 
conviction. 

Taking all these matters into considera- 
tion, it appears to us that it would be 
sufficient to inflict upon the accused Alla- 
uddin Ahmed a sentence of imprisonment 
till the rising of the Court and a fine of 
Rs, 500 (five hundred only). We order ac- 
cordingly. 

In default of payment of fine, the accused 
will suffer rigorous imprisonment for three 
months. At the request of the learned 
Counsel for the accused, the accused is 
allowed fifteen days’ time for payment of 
fine. Till the fine is paid, the accused is 
to remain on the same bail. 

D. Order accordingly. 





PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Appeal No. 149/70 of 1934 
May 16, 1935 
MIDDLETON, J. C. AND ALMOND, A.J. C. 
Musammat MALUKAN— PLAINTIFF 
— APPELLANI 
VETSUS 
SHERAN AND OTHERS—DEFENDANTS 
— RESPONDENTS 
Res judicata— Suggestion in judgment that party 
may bring another suit—Matter res judicata— Sub- 
sequent suit on suggestion—Defence that defendant is 
heir under Customary Law—Suit against defendant 


—Subsequent suit basing title as heir under Muham- 
madan Law—Whether barred, 
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A matter which is +s judicata cannot be agitate” 
afresh merely by reason of 2 suggestion made in 
Judgment which was unnecessary to the decision o 


the case, that the party may bring another 
Butt. 

Where a woman defends a certain suit under tha 
plea that she is heir to certain property under the 
Oustomary Law and the suit ig decided against her, 
a subsequent declaratory suit by her basing her 
title to the same property as heir under the Muham- 
madan Law is barred by res judicata, 


O. A, from an order of the District J udge, 
Derajat Division, dated March 7, 1934. 

Mr. S. Aurangzeb Khan, for the Appel- 
ant. 

Mr. Beli Ram, for the Respondents. 

Middleton, J. C.—The land, which is 
the subject-matter of the suit giving rise 
to this further appeal, was included in 
land belonging to one Muhammad Hussain 
who died leaving two sisters, Musammat 
Jindan and Musammat Malukan and a 
daughter Musammat Ghulam Maryam, His 
nearest male relatives were collaterals 
beyond the fourth degree. Possession was 
taken by these collaterals although, ac- 
cording to the Oustomary Law of D. I. 
Khan District in which the land is situat- 
ed, an absolute title passed to the 
daughter Musammat Ghulam Maryam. 
Musammat Malukan thereafter married 
one of those collaterals, Elahi Bakhsh, who 
was in possession of half the land. Ghulam 
Maryam, the original heir, now died with- 
out ever having taken possession and 
without having taken any steps to estab- 
lish her title. Musammat Jindan brought 
a sult for possession of half the land ag 
sister of Muhammad Hussain. She suc- 
ceeded in the trial Court, but failed on 
appeal before the District Judge, and 
again on further appeal in this Court, it 
was held that she had no case based on 
any title derived through Muhammad 
Hussain and that the defendants being 
in possession could not be ousted by her 
whilst basing her case on this alleged 
title. 

Elahi Bakhsh now died and Musammat 
Malukan remained in possession of the 
half share which he had: been holding. 
The descendants of the other collaterals 
who had been in possession of a half now 
brought a suit for possession of the half 
which had been held by Elahi Bakhsh. 
Musammat Malukan defended this suit on 
the ground that she was not entitled as the 
widow of Hlahi Bakhsh, but that she was 
entitled asthe aunt of Musammat Ghulam 
Maryam. The suit was dismissed in the 
trial Court, but the decision was reversed 
in appeal and the plaintiffs were granted 


996 


a decree for possession. This case came 
up on further appeal before the Addition- 
al Judicial Commissioner, who held that 
under Customary Law, Musammat Mula- 
kan had failed to prove that she was an 
heir of Musammat Ghulam Maryam and 
that as her possession was obviously de- 
rived from her deceased husband, Elahi 
Bakhsh, she could not retain it against the 
plaintiffs. The Additional Judicial Commis- 
sioner refused a prayer, which was made in 
further appeal to the effect that Musammat 
Malukan should be allowed to amend her 
pleas in order to base her claim upon 
Muhammadan Law, and noted thatif she 
were go advised, she could bring a fresh 
suit. She accordingly did so. 

The trial Court dismissed the suit upon 
the ground thatit was res judicata, Mu- 
sammat Malukan having failed to defend 
her previous suit upon the basis on which 
she was now suing. That decision has been 
upheld in appeal before the District Judge 
and Musammat Malukan now comes upin 
further appeal to this Court. It will be 
noticed that in the present suit for declara- 
tion Musammat Malukan claims under the 
same title asthat upon which she resisted 
the previous suit for possession by colla- 
terals, namely her title as the aunt of 
Musammat Ghulam Maryam. Atthat time, 
however, she based her title upon Custo- 
mary Law and now she bases it upon 
Muhammadan Law, and instead ofclaim- 
ing half of the whole property, she now 
claima 5/48ths. Section 11, Civil Procedure 
Code, in our opinion, clearly bara the suit. 
Ik is between the same parties as the 
previous suit and the plaintiff-appellant 
ia litigating under the same title. It was 
open to her in that suit to claim title 
to half under Oustomary Law and in the 
alternative to claim title to 5/48ths under 
Muhammadan Law. She failed to enter 
the second plea which she might and ought 
to have raised as a ground of defence, 
and therefore, under Hxpln. IV to s 11, 
Civil Procedure Code, her present plea 
must be deemed to have been a matter 
directly and substantially in issue in the 
former suit. | 

The only arguments against this view 
raised by Counsel for the appellant are: (1) 
that she is now claiming under a different 
title, which is manifestly incorrect, and 
(2) that the remark ofthe Additional] Judi- 
cial Commissioner in his judgment in the 
former suit to the effect that Musammat 
Malukan, if so advised, might bring a suit 
is one which enables her to do so. The 
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latter proposition is obviously without sul 
tance. A matter which is res judica 
cannot be agitated afresh merely by re 
son of a suggestion made ina judgme 
which was unnecessary tothe decision 
the case. We agree with the Courts belc 
that the present suit is barred by s. | 
Civil Procedure Code, and we dismiss tk 
further appeal with costs. 

D. Appeal dismissed, 
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LAHORE HIGH GOURT 
First Civil Appeal No. 692 of 1931 
January 14, 1935 
DALIP SINGH AND BRIDE, JJ. 
Bakhshi HARI RAM— PLAINTIFF— 
APPELLANT 


VETSUS 
Tur SECRETARY or STATE rog IND} 


In COUNCIL—DEFENDANT—RESPONDEN 

Government of India Act, 1915 (5 & ü Geo V, 
61), s. 96-B—Civil servant—Tenure of ofice—Contr: 
of service—Three months’ notice in absence ofm 
conduct—Held, plaintiff was entitled to three mont 
pay in lieu of notice—Practice—Crown insisting 
trying issue as legal point, without adducing evide? 
as regards plaintiffs misconduct -Issue decti 
against him—Whether can raise issue wn appeal, 

Held, that the contract with the plaintiff, a ci 
servant, was made under the authority of the Gc 
ernment of India Rules which were presumal 
made under the delegated authority by the Secreta 
of State in Council and that, therefore, the tent 
of office of the plaintiff was not at His Majest: 
pleasure but was regulated by the terms of t 
rules under which he was recruited and serveda 
consequently, he was entitled to three months’ pay 
lieu of notice to which he was entitled under t 
contract, in the absence of proof of misconduct 
unsatisfactory work on the part of the plaint 
ah R. Rangachari v. Secretary of State (1), dissent 

om. 

The Oounsel for the Orown insisted on an iss 
being decided without any evidence being led on t 
point, contending that it was a purely legal issue. T 
issue was ;—‘Is the plaintiff not entitled to his p 
for three months °’: 

Held, that by so insisting, the Crown obvious 
waived any right to prove that the plaintiff had be 
dismissed for misconduct or for unsatisfactory we 
and that the Secretary of State was subsequently, 
appeal, precluded from arguing the question tl 
the plaintiff was proved to have been dismissed : 
unsatisfactory work or misconduct. 

F. O. A. from the decree of the Seni 
Subordinate Judge, Gujrat, dated Jan 
ary 24, 1931, 

Messrs. Badri Das and J, L. Kapur, f 
the Appellant. 

Mr. Ram Lal, Government Advocate ar 
Mr. A. R. Khosia, for the Respondent. 

Dalip Singh, J—The plaintiff in tt 
case sued the Secretary of State for dam 
ges for wrongful dismissal. The claim w 


for Rs, 79,990. The Court decreed the's 


N 
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only to the extent of Rs. 2,658-4-0 against 
the defendant. Rs, 1,188-4-0 of this sum is 


\ arrears of pay between September 26, 1927, 


x 


till January 4, 1928, the period during 
which the plaintiff was suspended. Rs. 1,470 
is pay for three months from January 4, 
the date on which the plaintiff was dis- 


`» missed, the Court holding that under the 


2 


‘terms of the contract entered into between 


the plaintiff and the Secretary of State, 


\ the plaintiff was entitled to three months’ 


notice. 


(See p. 141 of the printed paper 
book). 


The Court held that the Secretary 


( of State had failed to prove any miscon- 
` duct or unsatisfactory work on the part 
` of the plaintiff. The facts of the case have 


_ contending that it was 


not been found and the unsatisfactory na- 
ture of this method of decision of the case 
is apparent and has been made more ap- 
parent by the argument before us. But 
it appears to have been due entirely to 
the learned Counsel for the Grown who 
insisted on issue No. 2 being decided with- 
out any evidence being led on the point, 
a purely legal 
issue. The issues are at p. 23, and issue 
No. 2 was :— 

“Is the plaintiff not entitled to his pay for three 
months after January 3, 1928, at the same rate, 
namely,{fs, 490 per month, ?” 

By so insisting it appears to me that 
the Orown obvicusly waived any right to 
prove that the plaintiff had been dismissed 
for misconduct or for unsatisfactory work. 


_ The plaintiff has come in appeal and the 


defendant, Secretary of State, has filed a 
cross-appeal as regards a portion of the 
sum decreed, namely Rs. 1,470, three 
months’ pay. The plaintiff has appealed 
for the balance of the sum originaliy claim- 
ed by him, 


It appears to me that the plaintiff's 
appeal must fail except on one point men- 
tioned hereafter on the short ground that 
taking all the findings of fact in his 
favour, no case whatsoever is made out for 
anything more than what has already 
been allowed him by the Court below, 
namely, three-fourths arrears of pay from 
September 26, to January 4, and three 
months’ pay subsequent to January 4, in 
lieu of the notice to which he was en- 
titled under the contract. The learned 
Counsel has not been able to show to me 
that any suit lies for a declaration that the 
plaintiff was wrongfully dismissed, nor that 
there should be any measure of damages 
other than the three months’ pay, for 
admittedly the plaintiff's employment was 
of a temporary nature and could be ter- 
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minated at any time without any reasons 
given. 

The only other point argued was that 
the date of dismissal should be Febru- 
ary ll, 1928, instead of January 4,1928, 
because on the later date the words ter- 
minating the plaintiff's services were alter- 
ed from “dismissal” to “dispensing with the 
Services’. There seems to me to be no 
force whatsoever inthis argument. 

The last point contested was that inter- 
est should have been allowed on the sum 
found due, namely Rs. 2,658-4-0 from 
January 4, 1928, up to the date of pay- 
ment, at 6 percent. per annum. Notice 
was given ofthe claim. Interest was claim- 
ed at the rate specified, which is not un- 
reasonable, and I can see no reason why 
the plaintiff should not get this interest, 
subject of course to the result of the appeal 
by the Secretary of State. Sofar as the 
plaintif?s appeal is concerned, therefore, 
I would dismiss it with the exception of 
the question of interest at 6 per cent. per 
annum on Rs. 2,608-4-0 from January 4, 
1928, to the date of payment. 

So far as the appeal of the Secretary 
of State is concerned I have already held 
that the Secretary of State is now pre- 
cluded from arguing the question that 
the plaintiff is proved to have been dis- 
missed for unsatisfactory work or miscon- 
duct. The learned Government Advocate 
has contended that the special contract 
between the Local Government and the 
plaintitf cannot bind the Crown, on the 
authority of certain rulings, namely, R. T. 
Rangachari v. Secretary of State (1), Denn- 
ing v. Secretary of State for India (2) and 
Re De’ Dohee v. Queen (3). His contention 
is that all public servants of the Crown 
hold office during pleasure, unless it is 
otherwise specifically provided by Statute, 
and thatacontract to the contrary, though 
made with the authority concerned, is of 
no binding effect as against the Crown. 
The English authorities cited by him cer- 
tainly support this contention, but so far 
as the law in India is concerned, it ap- 
pears to me to be governed by s. 96-B 
of the Government of India Act, and the 
only ruling which supports the learned 
Government Advocate is R. T. Rangachari 
v. Secretary of State (1), which appears to 
hold that even in India all public service 
is at His Majesty’s pleasure and that the 


(1) A IR 1934 Mad. 516; 154 Ind, Cas. 884:40 L 
W 146; 67 M LJ 123; 57 M 857; 7 RM 505. 

(2) (1920) 37'T L R 138. 

(3) 3 T L R li4. 
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words in the Act “subject to the provi- 
sions of this Act and of rules made there- 
under” cannot qualify the rest of the sec 
tion which states that avery person in the 
Civil Service of the Crown in India holds 
office during His Majesty's pleasure. There 
are two Rangoon authorities, one cited in 
this ruling to the contrary, and one 
In Secretary of State for India v. 
D'Attaides (4) and a Oaloutta ruling 
Satish Chandra Das v. Secretary of State 
(5) appears also to hold the contrary view. 
As. at present advised, I consider that R. 
T. Rangachari v. Secretary of State (1) was 
not correctly decided, in go far as it holds 
that the rules made by the Secretary of 
State cannot qualify the tenure of Civil 
Servants in India. I would hold that the 
present contract was made under the 
authority of the Government of India Rules 
which were presumably made under the 
delegated authority by the Secretary of 
State-in-Couneil and that, therefore, the 
tenure of office of the present plaintiff 
was not at His Majesty’s pleasure but was 
regulated by the terms of the rules under 
which he was recruited and served. [ 
would, therefore, hold that the plaintiff 
was rightly held entitled to three months’ 
pay from January 4, onwards, 

I would, therefore, dismiss the appeal 
of the Secretary of State. 
__I would accept the appeal of the plaint- 
iff to the extent of allowing him interest 
on Rs. 2,658-4-0 at 6 per cent. from Janu- 
ary 4, 1928, to date of payment. The ap- 
peal would otherwise be dismissed. The 
Secretary of State will pay the costs of his 
appeal to the plaintif, and as the plaint- 
iff's appeal has been practically dismissed 
except to a very small extent, he should 
pay the costs of the Secretary of State in 
hìs appeal. 

Bhide, J.—I agree. 


j- 
D. Appeal partly accepted. 
(4) 12 R 556; 154 Ind. Oas. 212; A IR 1934 : 
38): 7 R Rang. 285. Rang 
JO 54 O44; 101 Ind, Cas, 581; A I R1927 Oal. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Revision Application No. 619 
of 1933 
December 22, 1934 
Niyoei, A. J. O. 
SHEOLALSA GANGRADE 
AND ANOTHER—DEFENDANTS—A PPLIOANTS 
VETSUS 
AIRA GUJAR AND 0OTHERS— . 
PLAINTIFFS AND DEFENDANTS — 
Non-APPLicants 

Civil Procedure Code (Act V of 1908), ss. 115, 15 
105, O. XXXIV, r. 4—Held, that order was n 
one passed on review and hence no appeal lay—Wh 
ther can be looked as one passed under s. lf 
—fevision, tf maintainable where appeal could hat 
been preferred. 

Heid, that the order passed on August 16, 193 
could not be deemed as one passed on review of tl 
previous order of October 17, 1931. It could : 
the most be looked upon as having been passe 
under s. 151, Civil Procedure Code, and consequen 
ly there could be no appeal against the order c 
August 16, 1933, 

Held, further, that the correctness of the orde 
of August 16, 1933, could be impeached under s, 10! 
(1), Civil Procedure Code, by preferring an appe: 
against the final decree which followed the orde: 
But this not having been done, the revising Cou 
could not be asked to exercise its jurisdiction. 


App. for revision of the order of th 
District Judge, Nimar, dated October 31 
1999, in Civil Appeal No. 105 of 1933, aris 
ing against the order, dated August 16 
1933, passed by the Sub-Judge, First Class 
Khandwa, in Civil Suit No..7 of 1928 
dated September 4, 1928. 


Mr. W. R. Puranik, forthe Applicants. 

Mr. S. B. Gokhale, for the Non-Applicants 

Order. —A preliminary decree for sale 
was passed against the applicant 
and respondents Nos. 3 to 6 in favour of res 
pondents Nos.1 and 2 on September 8 
1928. The plaintiffs-non-applicants’ applica 
tion for final decree made on August 24 
1931, was dismissed for default on Octobe) 
17, 1931. They filed a fresh applicatiox 
on January 23, 1933, for making the decree 
absolute. Finding that it was apparently 
time-barred they moved the Court or 
June 17, 1933, by an application tc 
revive that application dismissed fol 
default on October 17,1931. The Court oj 
first instance relying on Jodha Singh v. 
Gokaran Das Pende (1)held that the ap- 
plication made on January 23, 1933, was 
a continuation of the application which had 
been erroneously dismissed for default on 
October 17,1931. This finding which was 
delivered on August 16, 1933, was followed 


o (D 2 A 546; 87 Ind. Cas, 225; 23A LJ 405; AIR 
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by the final decree on August 19, 1933. 
The applicants instead of filing an appeal 
against the final decree appealed from the 
order dated August 16, 1933. The lower 
Appellate Courtheld that the appeal was 
not tenable and dismissed it. It is against 
this order that this revision petition has 
been filed. ; 

The first point for determination is whe- 


‘ther the appeallay from tha order dated 


August 16, 1933. On behalf of the plaint- 
iffs it is urged that the application dated 
June 17, 1933, was one for a review under 
O. XLVII, r. 1, Civil Procedure Code, and 
that the review having been allowed, an ap- 
peal would lie under O. XLII, r.1 (w) of 
the Oivil Procedure Code, It is difficult to 
accede to this contention, in view of the 
fact that any application for review made 
after a lapse of 20 months would be obvious- 
ly time-barred. The application itself 
does not purport to be for a review but was 
one for revival of the previous application 
dated August 24, 1931, and for 
treating the application dated January 23, 
1933, as one made in continuation of 
the previous one. ` This is clear from para. 
4 of the application dated June 17, 1933. It 
was one made under s. 151, Civil Proce- 
dure Code, and not one under O. XLVII, 
r. l, toinvoke the inherent power of the 
Court to correct itsown error. The lower 
Appellate Court was, therefore, right in 
holding that ths order dated August 16, 1933, 
was not appealable. 

As to whether the applicants are entitled 
to any relief in revision, [am disposed to 
think that they are not entitled to it as 
they failed to flean appeal from the final 
decree. Under s. 105(1) of the Civil Pro- 
cedure Code, it was open to them 
to impeach the correctness of the order 
dated August 16, 1933, by an ap- 
peal made against the decree. Ag 
this remedy was open to them, they can- 
not ask this Court to exercise its extraordi- 
nary power under s.115 of the Civil Pro- 
cedure Code. Section 115 indeed does not 
permit of this Court exercising its revision- 
al powers in any case in which an appeal 
would lie to it, as it would do in this 
case. 

I, therefore, dismiss this application with 
costs. Pleader's fees Rs. 25, 

D. Application dismissed. 
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ALLAHABAD HIGH COURT 

Matrimonial Case No. 10 of 1934. 
April 5, 1935 
THoM, J. 
LinvTenant BASIL DOUGLAS HOPE 
DUNBAR— PETITIONER 
VETSUS 

Mrs. EVELYN DIANA HOPE- 

DUNBAR AND ANoTHER—RESPONDENTS 

Indian and Colonial Divorce Jurisdiction Act, 1926 
(16 & 17 Geo.V, Ch. 40), s. 1 (1) (d) —Consistorial causes 
—Petition for dissolution of marriage by parties not 
domiciled in India and resident in Indta--When 
can beentertained by High Court. 

Consistorial causes should be entertained only in 
the Court of the parties’domicile. The High Oourt 
will always be slow to entertain petitions for the 
dissolution of marriages by persons who are not do- 
miciled and resident in India. Only in exceptional 
circumstances will the Court exercise its jurisdiction 
in such cases. The Court, before it does so must 
be clearly of the opinion upon the facts before it 
that because of the reasons referred to in s. 1, sub-s. 
(1) (d), Indian and Colonial Divorce Jurisdiction 
Act, the petitioner cannot effectively prosecute his 
suit for divorce in the Court of his domicile. Fur- 
ther the Court, before it will entertain such a peti- 
tion, must be satisfied that the interests of justice 
imperatively demand that the suit should be decided 
in India. 


Mr. O. M. Chiene, for the Petitioner. 

Messrs. K. N. Malaviya and R. N. Banerji, 
for the Respondent. 

Mr. R. N. Gurti, for the Co-Respondent. 


Order.— This is a petition by Lietuenant 
Basil Douglas Hope-Dunbar of the Oame- 
ron Highlanders against Mrs. Evelyn 
Diana Hope-Dunbar, his wife, and Cap- 
tainJ. W. T. Woolridge of the Indian 
Army Service Corps. The petition is pre- 
sented under the Indian and Colonial 
Divorce Jurisdistion Act of 1926. In the 
petition the petitioner prays for dissolution 
of his marriage with the respondent on 
the ground of her adultery with the co- 
respondent. In para.17 of his petition the 
petitioner avers that the respondent com- 
mitted adultery with the co-respondent in 
July, August and September, 1933, at 
Bombay in October 1933, and in Bareilly 
between the last week of December 1933, 
and the first week of January 1934. The 
respondent has taken a preliminary objec- 
tion to this petition. She has contended that 
this Court should refuse to entertain the 
petition upon the ground that it is not 
in the interests of justice that the petition 
be adjudicated upon by a Courtin India 
and that no sufficient cause has been shown 
for the presentation of the petition in a 
Court in India. The relevant section of 
the Indian Divorce and Colonial Jurisdic- 
tion Act is 8.1, sub-s.(1) (e) and (d). These 


1000 BASIL DOUGLAS HOPE-DUNBAR V. MBS. EVELYN DIANA HOPE-DUNBAR 


sub-sections are in the following terms: 

(e) No euch Court shall grant any relief under 
this Act except in cases where the petitioner resides 
in India atthe time of presenting the petition, and 
the place where the parties to the marriage last 
resided together was in India, or make any decree 
of dissolution of marriage except where either the 
marriage was solemnized in India or the adultery 
or crime complained of was committed in India; 
(d) any such Court may refuse to entertain a peti- 
tion in such a case if the petitioner is unable to 
show that by reason of official duty, poverty or 
any other sufficient cause he or she is prevented 
from taking proceedings in the Court of the country 
in which he or she is domiciled, and the Court 
shall so refuse if it is not satisfied that in the 
interests of justice it is desirable that the suit 
should be determined in India.” 

The petition was filed in November 1934. 
On December 19, the petitioner left with 
his regiment for Khartum where he at 
present resides. The adultery alleged is 
averred by the petitioner to have taken 
place at various places in India. It fol- 
lows, therefore, that the conditions set forth 
in s. 1, sub-s. (1) (¢} are present in this 
case, Learned Counsel for the respondent 
has contended that the Court ought, in the 
exercise of its discretion, to refuse to enter- 
tain the petition upon the ground that the 
petitioner had failed to show that by reason 
of official duty, poverty orother sufficient 
cause he was prevented from taking pro- 
ceedings in the Court of the country in 
which he was domiciled. Further, learned 
Counsel invited the Court to dismiss the 
petition upon the ground that upon a 
consideration of the entire facts and cir- 
cumstances, if was notin the interests of 
justice that the petition should be enter- 
tained by this Court. As already observ- 
ed, the ‘petitioner resides at Khartum. 
Learned Ocunsel for the petitioner has 
stated that he has been informed by his 
client that there is a possibility of his 
return to India upon his transfer from the 
Cameron Highlanders to the Indiar 
Army. It appears that the application 
for transfer to the Indian Army was made 
by the petitioner shortly before he left 
India in December 1934. The petitioner, 
however, is unable to say definitely whe- 
ther his transfer will be effected or whe- 
ther in fact he will return to India on ser- 
vice within any reasonable time. 

The petitioner has failed to show that 
the exigencies of the service would pre- 
vent him securing the necessary leave to 
enable him to go to Scotland if he so de- 
sired to be present at the prosecution of 
his suitin the Court of Session there, It 
is common knowledge that regimental 
officers are granted special leave for pur- 
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poses of prosecuting suits for the dissolution 
of their marriages and in any event as 
was pointed out by learned Counsel for 
the respondent the evidence of the peti- 
tioner could very easily be taken upon 
commission, This is common practice and 
one to which in cases, such as the present, 
there is no real objection. Learned Coun- 
sel for the petitioner has contended that 
it isin the interests of justice that his 
client should be present in Court’to give 
evidence, Undoubtedly that would be more 
satisfactory from his point of view. On 
the other hand, the evidence which he 
will be able to give will be evidence which 
can easily and appropriately be recorded 
on commission. Learned Counsel for the 
petitioner has further pointed out that all 
the material witnesses apart from the 
parties are resident in India. It is true that 
they do not reside within the jurisdiction 
of this Court, but learned Counsel has 
stated that there would be no difficulty in 
securing the attendance of these witnesses 
in this Court should this Court entertain 
the petition. This fact undoubtedly is a 
weighty consideration, but, on the other hand, 
the evidence of such witnesses in divorce 
case is recorded on commission frequently 
and no difficulty presents itself to the re- 
cording of the evidence of the petitioner's 
witnesses in the present instance. 

The respondent residesin England. She 
would uot have come to India at all had 
she not been married to the petitioner. 
She has no intention of returning to India. 
Now, it is quite certain that in the inter- 
ests of justice her evidence should be 
recorded in the Court which decides the 
petitioner’s suit for the dissolution of his 
marriage. She undoubtedly will be the 
most important witness in the case. It is 
not only desirable but essential in the 
interests of justice that the Court should 
have the opportunity of hearing the witness, 
give her evidence and observing her de- 
meanour in the witness-box. If this Court 
entertains the petition then the respondent 
would have to journey to India to give 
evidence. On the other hand, if the Oourt 
refused to entertain the petition, the peti- 
tioner will either have to give his evi- 
dence on Commission or journey to Scot- 
land to give his evidence. The evidence 
of the other witnesses in India would be 
recorded upon commission. Upon & con- 
sideration of the entire circumstances it is 
in the interests of justice that the peti- 
tioner’s action for the dissolution of his 
marriage with the respondent should be 
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token in the Court of their domicile. The 
general principle is that consistorial causes 
should be entertained only in the Court 
of the parties’ domicile. There are many 
reasons for this principle. These are patent 
and need not be enumerated here, This 
Court will always be slow to entertain 
petitions for the dissolution of marriages 
by persons who are not domiciled and resi- 
dent in India. Only in exceptional cir- 
cumstances will the Court exercise ite 
iurisdiction in such cases. The Court before 
it does so must be clearly of the opinion 
upon the facts before it that because of 
the reasons referred to in s. 1, sub-s. (1) 
(d), Indian and Colonia] Divorce J urisdic- 
tion Act, the petitioner cannot effectively 
mrosecule his suit for divorce in the Court 
of his domicile. Further the Court, before 
it will entertain such a petition, must be 
satisfied that the interests of justice im- 
peratively demand that the suit should be 
decided in India. 

The petitioner and the respondent are 
domiciled in Scotland. The petitioner has 
completely failed to show that poverty or 
official duty or any other sufficient cause 
prevents him from proceeding to Scot- 
land to prosecute his suitthere. Further 
the petitioner has failed to satisfy me that 
it is in the interests of justice that the 
suit should be decided in India. ‘In these 
circumstances the petition is dismissed. 
The respondent is entitled to costs. I 
assess these costs at Rs. 500. The co-res- 
pondent who is represented is also entitled 
to costs. I allow tobim Rs. 200 as costs 
subject to his filing a fee certificate within 
one week. 

D. Application dismissed. 





MADRAS HIGH COURT 
Original Side Appeal No. 39 of 1934 
February 5, 1935 
BEASLEY, C- J. AND CORNISA, J. 
Messrs. MASSEYS (1940) Lrp.— 
APPELLANTS 


: VETSUS 
C., R. KRISHNASWAMI AYYAR— 
RESPONDENT 

Contract—Hiring agreement with option to purchase 
—Rent claimed after giving notice to terminate— 
Whether amounts to waiver — Damages for use of 
machinery not delivered up on demand— Mode of 
assessment, 

Unless there hasbeen apayment of rent made after 
the notice to determine the tenancy or the hiring as 
the case may be and that payment is accepted, there 
is no waiver of the determination of the 
tenancy or the hiring by the mere demand for sub- 
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sequent rent. Blyth ve Dennett (2) and Padmanabaya 
v. Ranga (3), referred to. 

A contract of hiring of machinery gave the right to 
the owners of the machinery, even after the hiring 
has been terminated, to claim damages in addition to 
the arrears of rent due on the date of the termination 
of the hiring for breach of the agreement. The plain- 
tiff, the owner, claimed rent up to the date of the 
plaint and thereafter up to date of decree : 

Held, that the agreement between the parties 
wasa hiring agreement with an option to purchase 
and thatthe proper basis for the assessment of 
damages for use of the machinery not delivered up 
to the owner in pursuance of a demand was the 
amount of hire agreed upon in the agreement. 

Held, also, the fact that rent had been claimed after 
giving notice to terminate, did not amount to 
waiver, | ; 

A. from the judgment of Mr. Justice 
Stone, dated May 10, 1934. 

Mr. P. Rajagopalan, for the Appellant. 

Mr. B. Somayya, for the Repondents. 

Beasley, C. J—This is an appeal from a 
judgment of Stone, J. The appellant- 
plaintiffs Messrs. Masseys Ltd., sued the 
respondent-defendant under an agreement 
dated September 30, 1932, claiming in 
pursuance of that agreement the delivery 
of possession of some machinery set out 
in the plaint schedule or in lieu of it the 
value of the machinery, viz., Rs. 2,500 and 
the sum of Rs. 1,298-3-6. The way in which 
the latter sum is claimed appears from 


“para, ll of the plaint but in order to better 


understand what the plaintiffs’ claim is, 
I will set out in fall para. 9 in the plaint. 
That para.9 reads as follows: 

“On account of the defendant's persistent defaults 
in spite of requests and concessions made to him, 
the plaintifis have by letter dated October 3, 1933, 
called upon the defendant to pay the arrears then 
accrued due and in default determined the hire 
purchase agreement calling upon the defendant to 
deliver possession of the machinery and to pay all 
arrears of hire and subsequent damages for non- 
delivery of the machinery st the same rate of hire 
agreed upon between the plaintif and the defen- 
dant in the agreement”. 


This paragraph clearly indicates that the 
hiring had been determined and that the 
defendant had been called upon to deliver 
up possession of the machinery and at the 
same time to pay all arrears of hire due 
at that date and subsequent damages for 
non-delivery of the machinery, those da- 
mages to be assessed at the same rate of 
hire agreed upon between the parties in 
the hiring agreement. Paragraph 10 states 
that the defendant failed and neglected to 
pay any of the arrears in spite of re- 
quests and that the plaintiffs are entitled 
to recover possession of the machinery or 
its value Rs. 2,500. Then comes para. il 
which has been the cause of the trouble 
in this case. It reads as follows ; 

“The plaintifis are also entitled to recover the sum 
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of Rs, 1,298-3-6 being arrears of hire and interest 
thereupon up to dateof plains”. 

Then follows para, 12: 

“The plaintifis are also entitled to recover damages 
for use and detention of the machinery after de- 
termination. Such damages the plaintiffs assess at 
the same rate of hire per month asagreed toin the 
hire purchase agreement and the defendant is bound 
to pay such hire or at such rate as the Court thinks 
fit as damages from the dute of determination to date 
of delivery of possession of the machinery”. 

Then prayer No.1 praysfor an order di- 
recting the delivery of the machinery or pay- 
ment ofits value. Prayer No. 2 claims the 
payment of Rs. 1,298-3-6 being the arrears 
of hire accrued due up till date of plaint 
including interest with further interest 
thereon and prayer No. 3 claims future hire 
or damages for the useof the machinery at 
the same rate per month as is mentioned 
in the agreement. The agreement was a 
hiring agreement with an option to pur- 
chase under which the plaintiffs let out 
on hire some machinery tothe defendant. 
It provides for an initial payment of 
Rs. 1,048-12-0 by the defendant. The de- 
fendant was thereafter to pay in monthly 
instalments on the fifth day of each 
subsequent month the amount specified in 
the agreement. There are various clauses 
in the agreement to which it is unnecessary 
to refer. Theaggregate amount to be paid 
by the defendant to the plaintiffs was a 
total sum of Rs. 3,258-10-0. Clause 5 of 
the agreement gives the hirer, the defen- 
dant, the right to terminate the hiring 
at any time in the course of the hiring 
by delivering up the machinery to the 
plaintiffs. Clause 12 provides that on the 
termination of the hire all the payments 
by the hirer under the terms of the 
agreement are to be forfeited to the 
owners andthe hirer is to deliver up the 
machinery to the plaintiffs. Clause 13 
which is the important one reads as fol- 
lows. 

“On the termination of the hire the owners may, not- 
withstanding the seizure of the said machinery or the 
return of the:;same either by the act of the determination 
of the hirer or under process of law, recover from the 
hirer all hire rents in arrears at the date of the 
termination of the hiring with interest and also 
damages for any injury to the said machinery and 
damages for breach of this agreement and any costs, 
expenses and payments incurred or made by the 
owners in connection with the tracing and obtaining 
possession of the said machinery or ovherwise and 
the hirer shall noton any ground whatever be 
entitled toany allowance, return or set-off.” 


This ig a very Important clause because 
it gives the right to the plaintiffs the 
owners of the machinery, even after the 
hiring has been terminated to claim 
damages in addition to the arrears o 


MASSEYS LTD, v. KRISHNASWAMI AYYAR (MADR.) 


158 I O 


rent due on the date of the termination 
of the hiring for breach of the agreement. 
Stone, J., gave a decree to the plaintiffs 
for Rs. 1,298-3-6 on the footing that that 
sum represented the hire due to the plaint- 
ifs up to the date of the plaint. It is 
quite clear and I think that Stone, J., was 
of that opinion also that this is a case 
which comes within the class of cases 
embraced by Helby v. Mathews (1), and 
that this is a hiring agreement and not 
an agreement by way of purchase. In 
such agreements as these the owner of the 
machinery is entitled not only to recover 
possession of the machinery but if the 
agreement so provides, for damages up to 
the time when possession of the machinery 
is delivered to the owner. In this case 
cl. 13 of the agreement, to which I have 
already referred, clearly provides for such 
a claim. Stone, J., it being an undefend- 
ed suit before him, was of the opinion 
that, from the way in which the plaint 
was framed, the plaintiffs had, by claim-° 
ing arrears of hire up to the date of 
plaint, waived the determination of the 
ae which was by letter of October 3, 
1933. 

I regret to say that I cannot take that 
view. It is true that the plaint is not as 
clearly worded as it ought to have been and 
that para. 11 and prayer No. 2 have occasion- 
ed the trouble; but taking the allegations in 
the plaint generally, they amount to this, 
that, though the hiring has been determin- 
ed, the plaintiffs are entitled to arrears 
of rent up to the date of the termination 
by notice of October 3, and that there- 
after they are entitled to damages for 
use of the machinery not delivered up to 
them in pursuance of the demand, and they 
put forward the contention that the proper 
basis for the assessment of those damages 
is the amount of hire agreed upon inthe 
agreement. Thisis the correct basis. Whilst 
the defendant isin improper possession of 
the machinery, he has the use of it and 
it is dificult to see why the plaintiffs can- 
not claim by way of damages the amount 
which is properly due to them for the 
trial of the machinery. Had the machi- 
nery been returned to the plaintiffs on 
demand, the plaintiffs would have had the 
use of tho machinery or would have been 
able to hire it out to somebody else, I 
am ‘tite satisfied that the basis for the 
assesment of the damages put forward 
by the plaintiffs is the correct one. As 


(1) (1895) A O 471; 64 L J QB 465; 60 J P 20; 43 
WR 561; 72 LT 841. 
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regards the waiver of the notice determin- 
ing the hiring, Stone, J., has taken an 
incorrect view of the matter. ‘The fact that 
rent has been claimed after giving notice 
to terminate, does not amount to waiver. 
The plaintifis had, of course, the option 
to waive the notice determining the hir- 
ing and treat the hiring asif it were still 
| going on or had the option to claim a 
forfeiture of the machinery and unless 
by some subsequent act it is shown that 
there was any intention on the part of the 
plaintiffs to waive the notice determining 
the hiring, then that notice has not been 
waived. Unless there has been a payment 
of rent made after the notice to determine 
the tenancy or the hiring as the case 
may be and that payment is accepted, 
there has been no waiver of the determina- 
tion of the tenancy or the hiring by the 
mere demand for subsequent rent. This 
is quite clear from the English case of 
Blyth v. Dennett (2), and Padmanabhaya v. 
Ranga (3). I cannot see anything in the 
plaint which indicates clearly an inten- 
tion on the part of the plaintiffs to 
treat the contract of hiring as if it were 


still in existence. On the other 
hand, I think that what is clearly 
meant by the plaint is that the con- 


tract of hiring was determined and 
damages are claimed thereafter for the 
wrongful detention of the machinery. For 
these reasons the learned trial Judge was 
wrong and this appeal must be allowed 
with costs and the decree of the trial 
Court modified by ordering that the de- 
fendant do deliver up possession of “the 
machinery to the plaintiffs or its value, 
viz., Rs. 2,500 and by awarding damages 
to the plaintiffs up to the date of this 
decree at the rate of the monthly rent. 
The appeal is allowed with costs. 
Cornish, J.—I am of the same opinion, 
I think that the agreement between the 
parties here was a hiring agreement with 
an option to purchase. It was not an 
agreement to buy as the agreement im- 
poses no obligation upon the hirer to pur- 
chase. It is true that in the event of 
the hirer paying all the instalments of rent 
the initial payment of Rs. 1,04-12-0 was 
to be credited to him towards the pur- 
chase money. But the agreement shows 
that this initial payment was madé by 
way of hire on delivery and as considera- 


(2) (1853) 188 E R 1165; 13 OB 178; 22 L J O P 79; 
93 R R480. 


(3) 34 M 161; 6 Ind. Oas. 447:8 M L T 110; (1910) 
M W N 462; 20M LJ 930. 
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tion for the option to purchase. It is not, 
therefore, a part°of the purchase money 
until the hirer had exercised his option 
to purchase. The instalments of rent hav- 
ing fallen into arrears the owners were 
entitled under the agreement to termi: 
nate the hire. This they did, and the 
hiring agreement came to an end and the 
owners were entitled to get back the 
machinery and also, under cl. 13 of the 
agreement, to claim damages for breach 
of the agreement. I think that the learned 
trial Judge was in error in assuming that 
the owners had waived the notice terminat- 
ing the hiring. There is no evidence 
of the owner’s intention to waive it, The 
plaint indeed has not been very accu- 
rately drawn, but I think it substantially 
claims what the owners are entitled to 
claim on the agreement, namely, damages 
for the use on failure, after notice of 
termination, to deliver up the machinery. 
The hirer has continued to have the use 
of the machinery after the notice and I 
see no reason why he should not pay for the 
subsequent use of the machinery. I think 
that the amount of hire fixed by the agree- 
ment would be a fair measure of 
damages for the continued usa of the - 
machinery. This will, of course, be in ad- 
dition to the arrears of rent after notice 
which the owners are entitled to have and 
also to the liability to deliver up the 
machinery or to pay its value. 
A-N. Appeal allowed. 


ALLAHABAD HIGH COURT 
Privy Council Appeal No. 14 of 1934 
January 10, 1935 
SULAIMAN, O. J. AND BENNET, J. 
COMMISSIONER or INCOME TAX, 
U. P. —PETITIONER 


veETSUS 
SHRI VIJAYANANDA GAJPATI RAJ 
BAHADUR—Obppos!IteE Party 

Income Tax Act \AI of 1922), s. 66-a (2) (3)— 
Right of appeal to Privy Council—Question whether 
income received as maintenance allowance is 
taxable—Case, held, to be fit one for appeal to Privy 
Council, 

The right of appeal to Privy Oouncil is con- 
Income Tax 
Act, which provides that an appeal shall lie to 
His Majesty in Oouncil in any case which the 
High Court certifies to be a fit one for appeal, 
Sub-section (3) is quite different and lays down 
that the provisions of the Act relating to 
appeals shall apply in the case of appeals nnder 
this section in the same manner as they apply in 
the case of appeals from decrees. That obviously 
deals with the procedure to be applied to appeal 
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where such an appeal lies under the preceding sub- 
s. (2). Consequently, where the High Court does not 
accept the opinion of the Income Tax Commissioner 
he cannot claim to appeal to Privy Council as of 
right under sub-s. (3). 

The question whether the income received as 
maintenance allowance is taxable or not has been 
the subject of decision in India, but bas not so far 
been considered by their Lordships of the Privy 
Conucil. As it is an important matter affecting 
public revenue and ie a question, which might 
frequently arise, this case is a fit one for appeal 
to His Majesty in Council under s, 66 (a) sub-a. (2). 

P.C. A. for leave to appeal to His 
Majesty in Privy Council. 

Mr. K. Verma, for the Applicant. 

Sir Tej Bahadur Sapru and Mr, Ajudhiya 
Nath, for the Assessee. 


Judgment.—This is an application 
for leave to appeal to His Majesty in 
Council in an income-tax matter. The 
value of the subject-matter in dispute is 
well over Rs. 10,000, and the opinion of 
the Income-tax Commissioner has not been 
accepted by the High Court on reference 
made to it. The learned Advocate for the 
Income-tax Commissioner contends before 
us that he is, as of right, entitled to 
appeal to His Majesty in Council under 
s. 66 (a), sub-s. (3), Income Tax Act (Act 
XI of 1922). In our opinion this contention 
is not well founded. The right of appeal 
is conferred only by sub-s, (2) which pro- 
vides that an appeal shall lie to His 
Majesty in Council in any case which the 
High Court certifies to be a fit one for ap- 
peal. This sub-section does not go on to 
say, as is provided in s. 109 (a) and (b), 
that an appeal shall lie from any decree 
or final order passed by the High Court 
in the exercise of its final appellate or 
original civil jurisdiction. It follows that 
the right of appeal is confined in only 
such cases as are certified to be fit by the 
High Court. 

Sub-section (3) is quite different and lays 
down that the provisions of the Act relat- 
ing toappeals shall apply in the case of 
appeals under this section in the same 
manner as they apply inthe case of appeals 
from decrees. That obviously deals with 
the procedure to be applied to appeals 
where such an appeal lies under the 
preceding sub-s. (2). We accordingly hold 
that no appeal would lie unless the case 
can be certified as being fit for appeal to 
His Majesty in Council. 

The assessee is a younger brother of the 
Maharaja of Vizianagram, who holds an 
impartible Raj. Under certain deeds a 
monthly allowance of Rs. 10,000 is paid by 


COMR, OF INO. TAX V. SHRI VIJAYANANDA (ALL) 


158 IC 


the Raja to the younger brother, and it is 
this monthly allowance which is sought to 
be taxed by the Income-tax Officer. Under 
s. 12, Income Tax Act, all incomes are tax- 
able unless otherwise exempted. The 
assessee claims exemption under s. 14 (1), 
under which any sum which is received by 
a member of a Hindu undivided family 
is exempted. The question in this case 
therefore was whether this income is.a sum 
received by the younger brother -“as a 
member of the Hindu undivided family.” 
The Bench, differing from the view express- 
ed by the Income-tax Officer came to the 
conclusion thatthe monthly allowance was 
such an income, This view has also been 
followed by the Madras High Court in 
Commissioner of Income-tax, Madras v. 
Narayana Gajapathi (1). A similar view 
has been recently expressed by the Lahore 
High Court in Krishan Kishore v. Com- 
missioner of Income-tax (2). These cases 
have relied strongly on the observations 
of their Lordships of the Privy Council in 
Raja Yarlagaddu Mallikarjuna Prasada 
Nayudu v. Yarlagadda Durga Prasada 
Naidu (3), Baijnath Prasad Singh v. 
Tej Bali Singh (4) and Konummal v. 
Annadama Jadaya Gounder (5). "The 
learned Counsel for the assessee urges 
before us that the allowance is received by 
the younger brother as a member of the 
undivided family. On the other hand, the 
learned Counsel for the applicant relies on 
the second Pittapur case of Rama Rao v. 
Raja of Pittapur (6) and a more recent case 
of Shiba Prasad Singh v. Prayag Kumari 
Debee (7), and contends that the right to 
maintenance is based on custom or grant 
and not co-parcenary interest. 

(1) 57 M 1023; 151 Ind. Cas, 926; A I R 1934 
Mad. 608; 67 M L J 308; (1934) M W N 770; 7 R M 153; 
40 L, W. 487 (F. B.) 

(2) 14 L 255; 141 Ind. Cas. 415; A I R 1933 Lah 
284; 34 P.L R 960. 

(3) 24 M 147; 27 I A 151; 7 Sar, 761; 2 Bom. LR 
945; 5 O W N 74; 10 M L J 294 (P. 0.) 

(4) 43 A 228; 60 Ind Oas. 534; A IR 1921 P O 62; 
48 I A195;19A L J 317: 33 CL J 388;40 MLJ 
387; (1921) M W N 300;250 W N 564; 2 P L T 257; 
93 Bom. L. R. 651:3 U P L R (P. O) 35; 29 M L 
T 358 (P. 0.) 

(5) 51M 189;108 Ind. Cas. 354; 55 I A 114; AIR 
1928 P O 68; 27 L W 497;5 O W N 411; 54 M L J 504; 
47 OL J 488: 9 P LT 347; 26 A L J642; 30 Bom, 
L R 802: 320 WN 983P. 0) 

(6) 41 M 778; 47 Ind. Cas. 354; A I R 1918P O 
81:45 I A 148; 35 M L J 392; 24 M L T 276; 16 
A L J 833; 28 C L J 428; 5 P L W 267; 20 Bom. 
L R 1056; 23 C W N 173; (1918) MWN 922 (P. 0.) 

(1) 59 O 1399; 138 Ind. Cas. 861; A IR 1932 PO 
916: 59T A 381; Ind. Rul. (1932) P. O. 263; 63 M. L. 
J 196; 90 WN 691; 360 W N 1046; 56 O LJ 92; 
36 L W 266; (1932) M W N 928; (1932) A L J 919; 
13 P LT 659: 34 Bem. L R 1567 (P. O.) 
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The main question in the case is whether 
the income received by the younger brother 
is income received by him in his capacity 
of a memberjof an undivided Hindu family 
or whether it is received by him by virtue 
of some other right. The question is of 
some general importance, and, in our 
Opinion, requires an authoritative pro- 
nouncement. The cases cited on behalf 
of the respondent are cases not dealing 
directly with the right to claim maintenance, 
but mostly with a right of succession to 
an impartible estate. Whereas Rama Rao 
v. Rajah of Pittapur (6) was a case relat- 
ing to maintenance, but certain obser- 
vations made in it, have been subsequently 
explained away by their Lordships of the 
Privy Council. The last mentioned case of 
Shiba Prasad Singh v. Prayag Kumari 
Debee (7) was also a case of succession, al- 
though the rights of co-parceners in an 
impartible estate were discussed at 
p. 1413*. 

The question whether the income re- 
ceived as maintenance allowance is taxable 
or not has been the subject of decision in 
India, but has not so far been considered 
by their Lordships of the Privy Council. 
Asit is an important matter affecting public 
revenue and isa question, which might 
frequently arise, we think that this case 
is a fit one for appeal to His Majesty in 
Council under s. 66 fa), sub-s. (2). We 
certify accordingly. We fix Rs. 200 as fee 
for the Counsel for the Income-tax Com- 
missioner. 

D. Certificate granted. 
“*Page of 59 0,—[Ed.] 
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LAHORE HIGH COURT 
Criminal Appeal No. 29 of 1935 
April 9, 1935 
OUERIE, J. 
HARCHARAN SINGH—APPELLanT 
VETSUS 
KIRPA SINGH AND OTABRS — 
RESPON DENTS 

Criminal Procedure Code(Act V of 1898), ss. 476-A, 
476—Order on petition under s. 4176-A—Appeal— 
Power-of-attorney, whether necessary—High Court 
whether can direct filing of and sign complaint after 
hearing appeal. f 

No power-of-attorney is necessary for an appeal 
from an order on a petition under 6, 476-A, Criminal 
Procedure Code. Dhanpat Rai v. Balak Ram (li, 
relied on. 

lt is no doubt objectionable that a Judge of the 
High Court should have to direct the filing ofand 
sign a complaint under s. 476, Criminal Procedure 
Code, after hearing the appeal, but the law has to 
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be administered and he may do so, Emperor v. 
Qadir Bakhsh (2), relied on. 

Cr. A. from an order of the Additional 
Sessions Judge, Lahore, dated October 9, 
1934. 

Mr. Nawal Kishore, for the Appellant. 

Messre.Ram Narain and D. R. Sawhney, 
for Respondent No. 1. 


Judgment.—The facts leading to the 
present appeal must be stated at some 
length, Kirpa Singh respondent did some 
work as an electrician for the appellant 
Harcharan Singh in his bungalow No. 11-C, 
Model Town. He obtained an ex parte 
decree on an arbitrators award from the 
Honorary Sub-Judge, Thethar. In these 
proceedings it was alleged that at the 
suggestion of Mr. Gian Singh the parties 
had appointed Mr. Ladha Ram Barrister- 
at-Law as an arbitrator in March 1932 
and Mr. Ladha Ram gave an award on 
June 10, 1932 which was filed in the Court 
of the Honorary Sub-Judge, Thethar, by 
Mr. Gian Singh who identified Mr. Ladha 
Ram's signature on the award andon a 
statement made by Mr. Gian Singh and 
Arjan Singh a decree was passed on the 
basis of . that award. Mr. Gian Singh 
deposed that the parties had in his 
presence on March 15, 1932, agreed to 
appoint Mr. Ladha Ram as arbitrator and 
that he had witnessed the award at the 
request of the arbitrator. Arjan Singh 
corroborated that Mr. Ladha Ram had been 
appointed arbitrator in his presence. In 
August 1932 a warrant of arrest was 
issued against the appellant. The bailiff 
was accompanied by Mr. Gian Singh and 
according to the appellant this was the 
first time he had seen Mr. Gian Singh, 
On October 4, 1932, the appellant brought 
a suit toset aside the ex parte decree on 
the ground of fraud in obtaining the award 
and effecting service on him. The suit 
was decreed on August 14, 1933, and the 
appeal was dismissed by the Additional 
District Judge on March 19, 1934. During 
the pendency of the suit on May 18, 1933, a 
petition . was presented by the Public 
Prosecutor under s. 476 (A), Criminal 
Procedure Code, to the then Additional 
District Judge, Mr. G. S. Mongia, asking 
for the prosecution of Kripa Singh, Mr. 
Gian Singh, Arjan Singh, and 
Mr. Ladha Ram. Mr. Mongia made some 
enquiries from the Honorary Sub-Judge 
and on duly 8, 19338, passed an order 
without going into the merits of the applica- 
tion directing that the Eublic Picsecuto® 
should first approach ike Ecrcrairy Su 
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Judge. From the judgment under appeal 
it appears that some application was made 
to the Honorary Sub-Judge who passed no 
orders thereon. This application, however, 
is not traceable. On April 30, 1934, the 
present appellant moved the Additional 
District Judge to prosecute Kirpa Singh, 
Arjan Singh and Messrs. Gian Singh and 
Ladha Ram. This application was finally 
dismissed on October 9, 1934 and against 
that order the present appeal has been 
preferred by Harcharan Singh. 

A preliminary objection was urged by 
Mr. Gian Singh to the effect that the appeal 
was time-barred. It appears that the 
appeal was presented by Mr. Nawal 
Kishore on December 7, 1934, but was 
returned as no power-ol-attorney was 
attached. It was re-filed on January 3, 
1935. Mr. Gian Singh contends that under 
Art. 155, the period for limitation is 60 
days and, therefore, the appeal was time- 
barred as-it was not properly presented 
until January 3. Admittedly in view of 
the decision reported in Dhanpat Rai v. 
Balak Ram (1), such appeals are governed 
by the Code of Criminal Procedure and 
Mr. Nawal Kishore contends thatin these 
circumstances no power-of-attorney is 
necessary as he had been authorised by the 
appellant to filethe appeal. I am unable 
to trace any rules having the force of law 
which require a power-of-altorney to be 
filed with the appeal in such circumstances. 
There are rules relating to civil appeals, 
but there appear to be none as regards 
criminal appeal. I would, therefore, hold 
that the appeal was not barred by limita- 
tion. In any case I may note that if it 
were barred .by limitation I would either 
extend the period of limitation in the 
circumstances or treat this, as suggested by 
- the Public Prosecutor, as a revision peti- 
tion in view of all the circumstances of the 
case. 

A second objection is taken that the 
Additional District Judge was not com- 
petent toentertain the present application 
in view of Mr. Mongia’s order of July 8, 
1933, against which no appeal had been 
preferred. That order, however, merely 
directed the Public Prosecutor who was 
then the applicant to apply first to the 
Honorary Sub-Judge and-according to the 
Additional District Judge this was done, 
but the Honorary Sub-Judge passed no 
orders. In these circumstances there would 


(1) 13 Lah. 342; 135 Ind. Oas. 594; A I R1931 


° Lab, 761; (1931) Or. Cas. 1065; Ind. Rul. (1932) Lah. 


130; 33 Gr. LJ 178; 33 P L R 558(F B). 
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be no bar to the: present appellant himself 
moving the Additional District Judge after 
the latter had affirmed the decree passed 
in his favour setting aside the decree 
passed by the Honorary Sub-Judge on the 
score that it had heen obtained by fraud. 
Toturn now to the merits of the case, 
The Additional District Judge remarked: 

“The circumstances of the case were such that 
raised a very strong presumption that fraud had 
been practised in the matter of award and oral 
reference and service on the petitioner. The ax parte 
decree was, therefore, set aside as having been 
obtained by fraud. Butit would be another thing 
to bring home this fraud to the respondents in 
this petition in a criminal case. Positive proof of 
conspiracy to commit fraud, perjury and forgery 
would be required for conviction, Jt is not 
possible to say that the circumstances lead to no other 
conclusion than that of the guilt of the respondents, 
Presumption of fraud however strong from all the 
circumstances would notdo in acriminal case. In 
my opinion there is no great likelihood of the convic- 
tion of the respondents.” Me 

He accordingly rejected the petition, A 
reference to his judgment in the appeal 
shows that he had then come to the con- 
clusion that while there was no evidence 
beyond mere suspicion against Mr, Ladha 
Ram: 

“Gian Singh and Arjan Singh had certainly 
been in the conspiracy with Kirpa Singh in this 
fraud on Harcharan Singh and the Honorary Sub- 
Judge too.” 

Elsewhere he remarked: 

“These facts leave no doubt that Gian Singh, 
Pleader, and Arjan Singh were the confederates of 
Kirpa Singh inthis conspiracy for realizing money 
from Harcharan Singh to which Kirpa Singh thought 
he was entitled.” 

Again he wrote: 

“Tt appears fromthe above narration of facts that 
the obtaining of award and the alleged oral reference 
and the filing of it in the Court of the Honorary Sub- 
Judge, Thethar, wasa huge fraud from beginning 
toend. The object was to get a warrant of arrest 
against Harcharan Singh and make him pay the money 
under threat and compulsion:” 


Mr. Nawal Kishore for the appellant 
urges that in view of the wording of s. 476, 
Criminal Procedure Oode,a Court should 
take action if it appears that an offence 
has been committed. It is not necessary 
that the Court should go into the question 
of whether it will be actually possible to 
prove the offence. Mr. Ram Narain for 
Kirpa Singh contends that certain docu- 
ments were examined by the Additional 
District Judge before he came to his 
decision ard that these documents which 
were in the custody of the Police have now 
been obtained by Mr. Gian Singh and 
destroyed. Mr. Gian Singh admits that he 
obtained some documents from the Police 
and has destroyed some of them, but 
professes to be unable to say which he had 
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destroyed. In any case the Additional 
District Judge makes no reference to these 
documents in the order under appeal and 
it is impossible to say that he was in any 
way influenced by them. Mr. Gian Singh 
urges that his inability to produce the 
documents he has destroyed might 
prejudice the case and urges that he 
destroyed them after the period of appeal 
had elapsed, Thisisa matter which can be 
E if necessary, in the course of the 
trial. . 

In view of the very definite finding 
arrived at by the Additional District Judge 
I think this is a case in which he should have 
ordered a complaint to be filed against Mr, 
Gian Singh, Kirpa Singh, and Arjan Singh. 
As regards the case of Mr. Ladha Ram I 
agree with him that it is useless prosecut- 
ing that gentleman in view of the evidence 
he gave in the course of the civil suit. 
Mr. Ladha Ram still maintains the position 
taken by him as a witness in that suit, I 
am, therefore, of opinion that a complaint 
should be filed against Mr. Gian Singh 
Kirpa Singh and Arjan Singh under ss. 210 
and 193, Penal Code. 

Mr. Gian Singh has urged that his case 
might be prejudiced if this Court orders a 
complaint to be instituted against him. As 
pointed out by Sir Shadi lal in Emperor 
v. Qadir Bakhsh (2), it is no doubt objec- 
tionable that a Judge of this Court should 
have to direct the filing of and sign such a 
complaint but the law has to be ad- 
ministered. 

I accordingly direct that a complaint 
under ss. 193 and 210 or any other section 
that may apply be drafted and placed 
before me for signatures, The complaint 
should then be forwarded tothe District 
Magistrate of Lahore who will proceed in 
accordance with law. Before concluding I 
wish to make it absolutely clear that noth- 
ing contained in this judgment shall be 
considered as implying in the slightest 
degree any expression of opinion on the 
merits and that the decision of the case 
must depend entirely upon the evidence 
which may be adduced by the parties. 


D, Order accordingly. 


(2) 6 Lab. 34; 91 Ind. Oas. 530; A IR 1925 Lah 
312; 27 Or. L J 98; 1 Lah, Cas. 475, 
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ALLAHABAD HIGH COURT 
Oriminal Revision Application No. 712 
of 1935 
September 6, 1935 
Ganaa NATE, J. 

MUNSHI RAM AND anoTHER—APPLIOANTS 
Versus 
EMPEKROR—Oppostre Party 
Child Marriage Restraint Act (XIX of 1929), s. 5 
—Scope of Act—Consummation of marriage, if neces- 
sary, for conviction—Marriage, whether should be valid. 

The fact, that the Gauna ceremony has not been 
performed does not affect the performance of the 
marriage, which is complete as soon as the ceremony 
of the marriage is performed. Consummation is not 
a part of the marriage ceremony. 

The Child Marriage Restraint Act aims at and 
deals withthe restraint of the performance ofthe 
marriage. It has nothing to do with the validity or 
invalidity of the marriage. The question of “the 
validity or invalidity ofthe marriage is beyond the 
scope of the Act. Consequently, the Act applies even 
where the parties to the marriage belong to the same 
gotra. : : ; 

Section 5, Ohild Marriage Restraint Act is wide 
enongh tocover the case of the fathers of both the 
bridegroom and the bride. Ganpatrao Devaji v, 
Emperor (1), explained. 


Cr. R. App. from an order of the Sessions 
Judge, Saharanpur, dated July 13, 1935. 

Messrs. Saila Nath Mukerji and Shri 
Ram, for the Applicants. 

The Assistant Government Advocate, for 
the Crown. 

Judgment.—This is an application in 
revision by Munshi Ram and Ram Chander 
against their convictions and sentences 
under ss. 5 and 6 of the Child Marriage 
Restraint Act (AIX of 1929) vide Copy of the 
judgment of the trial Court) which was 
confirmed in appeal by the learned Sessions 
Judge of Saharanpur. The daughter of 
Ram Chander has been married to the 
son of Munshi Ram. The age of the girl 
is over 14 years and, therefore, she is not 
a child as defined in the Act. The age of 
the boy was under 13 years and, therefore, 
he is a child. A child as defined in the 
Act means a person who, if a maleis 
under 18 years of age, if a female, is 
under 14 years of age. It is not denied 
that the marriage has been performed, but 
no Gauna ceremony has been performed 
as yet. The fact that the Gauna ceremony 
has not been performed as yet does not 
affect the performance of the marriage, 
which is complete as soon as the ceremony 
of the marriage is performed. Consum- 
mation is not & part of the marriage cere- 
mony. 

It has been urged by the learned Counsel 
for the applicants that, inasmuch as both 
the parties to the marriage belonged to the 


same Gotra, the marriage was not valid. ° 
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The Act aims at and deals with the 
restraint of the performance of the marriage. 
It has nothing to do with the validity or 
invalidity of the marriage. The question 
of the validity or invalidity of the’ marriage 
is beyond the scope of the Child Marriage 
Restraint Act. Marriage is performed by the 
performance of certain ceremonies, which 
depend on the race and religion of the 
parties, who enter into marriage. As already 
stated, the marriage ceremony has been 
admittedly performed, 

It was contended by the learned Counsel 
for the applicants that the convictions under 
ss. 5 and 6 were not legal. He urged that 
s. 5 relates to the priests and strangers and 
not to the parents. He relied on Ganpatrao 
Devaji v. Emperor (1). There it was held 
that s. 5 contemplates strangers and ex- 
cludes those who are punishable under s. 3, 
or s. 4, and s. 6, that is the bridegroom and 
the parent or guardian. It was observed : 

“ Itis manifest that s. 5 is worded in general 
terms without specifying the particular class of 
persons intended to be covered by it, whereas s. 6, is 
directed against particular persons, namely, a parent 
or a guardian of a minor who contracts a child 
marriage. The question is whether the Legislature 
intended to impose a double penalty on the parent 
or guardian.” 

Sections 5 and 6, deal with different 
offences. Section 5 deals with the persons 
who perform, conduct or direct any child 
marriage. Section 6 provides for the 
offence in case where a minor himself con- 
tracts a child marriage. Itis only in the 
cabe a minor contracts child marriage that 
any person having charge of the minor, 
whether as parent or guardian or in any 
other capacity, lawful or unlawful, who 
does any act to promote the marriage or 
permits it tc be solemnized, or negligently 
fails to prevent it from being solemnized, 
shall be punishable. Section 5 deals with 
the cases in which the marriage is not 
contracted by a minor. Section ð lays 


down: 

“ whoever performs, conducts or directs any child 
marriage shell be punishable with simple imprison- 
ment which may extend to one month, or with fine 
which may extend toone thousand rupees, or with 
both, unless he proves that he had reason to believe 
that the marriage was not a child marriage.” 

It was urged by the learned Counsel for 
the applicants that inasmuch as the daugh- 
ter of Ram Chander applicant was not a 
child, he could not be convicted. Section 9, 
is wide enough to cover the case of the 
fathers of both the bridegroom and the 
bride. In the case of Hindu marriages, 1t 

(1) 142 Ind. Cas 277; AI R 1932 Nag, 174; 28 N 
L R 202; (1932) Or, Oas. 909; Ind. Rul. (1933; Nag. 
104; 34 Or, I J dll. 
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cannot be said that the father of the bride- 
groom or the bride does not perform br 
direct the marriage. It is generally 
the father or the guardian who arranges for 
the marriage of the boy, and, takes the 
marriage party to the house of the bride. 


It is the father of the bride, who takes , 


part actually in the performance of the 
marriage ceremonies, as it is he who gives 
his daughter in marriage. Therefore, it 
cannot be said that Ram Chander did not 
perform or directthe marriage. There can, 
therefore, be no question as regards the 


legality of the conviction of both the appli- - 


cants unders. 9. 

As regards their convictions under s. 6, 
as already stated, it applies to the case in 
which the child marriage is contracted by 
the minor. In this case, as the marriage 
was not contracted by the minor, s. 6 does 
not apply and consequently the convictions 
of the applicants under this section cannot 
stand. Jt is, therefore, ordered that the 
convictions and sentences of the applicants 
under s. dof the Child Marriage Restraint 
Act, be confirmed but their convictions 
under s. 6, be set aside. As only one sent- 
ence has been passed for conviction under 
both the sections, no order for the setting 
aside of any sentence for conviction under 
s. 6, is made. 


D. Conviction confirmed. 


ee ee Ml 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT 
Criminal Revision Application No. 305 of 


October 13, 1934 . - 
GRILLE, J. C. 
RADHAKISAN AND OTHERS-— 
—ACOUSED— APPELLANTS 
tersus 


EMPEROR— RESPONDENT 
Criminal Law Amendment Act (XXIII of 1932), s.7 
(b)—Procession passing through a mohalla having 
foreign cloth shops—Halts for distributing handbills 
—Whether amounts to loitering or deterring people 

from buying foreign cloth, 4 
A patrol passing and re-passing a certain street 
or a certain shop at intervals may be considered 
as an act similar to loitering, but by no stretch 
of imagination can a procession, passing’ a shop in 
a particular mohalia and possibly repeating the 
procession a week later, be construed into loitering 
or an act similar to loitering. Further in order 
to commit an offence under s. 7 of the Criminal 
Law Amendment Act the loitering must be done 
with the intention that any person is deterred from 
entering or approaching or dealing at the 
particular place near which such loitering 
occurs. Halting for the purpose of dis- 


o eee, 
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tribu ling handbills, announcing a meeting for 
a later hour cannot be interpreted as being with 
‚the «abject of deterring any prospective purchaser 
ka entering or dealing at the particular shop near 
whicli the halt was made, 

| A procession singing boycott songs may have the 
teffect!of deterring people generally from buying 
foreign cloth at a future time, but cannot have 
fhe effect of deterring people from buying foreign 
Ea particular place’ by the silent form of 
intimidation and keeping watch on a place to take 
note of the people who deal there, 


; ©: Rev. App. agaiast an order of the Ad- 
ditional Sessions Judge, Nagpur, dated 
May 29, 1931, 
Mr. 7. V. Deshmukh, for the Applicants. 
Mr. V. Bose, for the Crown. 


Order.—The applicants were sentenced 
to terms of rigorous imprisonment ranging 
from nine months to a year under s. 143 
of the Indian Penal Code, and s. 7 (b) of 
the Criminal Law Amendment Act. The 
convictions and sentences were upheld on 
appeal any they have now applied in 
revision. 

I uidarsiand fron thùs Isarasd Counsel 
app3aring for the applicants that they 
werd released after undergoing less than 
tw) months’ imprisonment during the 
heaving of the appeal, although I find no 
reference to this in the judgment of the 
Ap dellate Court dismissing the appeal and 
confirming the Magistrate’s judgment. 

The evidence in this case consists 
of the deposition of the Sub-Inspector of 
Police alone. The applicants declined to 
plead or to take any part in the proceed- 
ings. The applicants are officials or 
members of the ©, P. and Berar Foreign 
Cloth Association which in the month of 
February 1934, moved from Wardha to 
Nagpur. The applicants on dates between 
February 21 and 26, 1931, moved 
about the City of Nagpur in a small pro- 
cession, singing songs and calling out 
Blogans having referencé to the boycott 
of foreign cloth. From time to time they 
halted and distributed handbills and then 
moved on again. One,man carried a flag 
and another a placard bearing the words 
of ‘‘to wear and purchase pardeshi cloth 
is a great sin and foreign cloth should be 
completely boycotted”. The purpose of 
distributing ths handbills was to announce 
the time and place of a meeting which 
was to be held after the processions had 
ceased, It is stated that there are many 
foreign cloth shops inthe localities which 
the applicants visited during the week in 
question. The offence in respect of which 
they have been convicted relates to a 


t 


procession which took place on February 
18127 & 138 
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26, 1934, which påssed through mahal, 
Ganjakhet Goliwar Chourasta, Ohitraoli 
and Telibagh and thence back to mahai. 
It is stated that in mahal, there are manv 
cloth shops and also in Ganjakhet in the wcrds 
of the witnes=, “in or nearths place where 
they visited” and it was contended that their 
action is an offence under s. 7 (1) (b) of 
the Criminal Law Amendment Act. 

This section runs: ‘Whoever liters 
or does any similar act at or near the 
place where a person carries on business, 
in such a way and with intent that any 
person may thereby be deterred from 
entering or approaching or dealing at such 
place, shall be punished with imprison- 
ment for a term which may extend to 
six months or with fine which may extend to 
five hundred rupees, or with both.” This 
section is areproduction of an amended 
section of the ordinance known as the 
Picketing Ordinance, and its object was 
to prevent molestation cf a person to the 
prejudice of his business by vicari- 
ous means because it was found that in 
practice the person’s business” could, in 
certain circumstances, Le made to suffer 
without his undergoing any personal 
molestation, Tho intention of the section 
is to prevent what is known as peaceful 
picketing by deterring people, by mere 
presence and without active intimidation, 
from dealing with such traders as they 
wished to patronise. I am unable to see 
how the activities of the applicants can 
be held to fall within this section, A 
procession through a locality is not loitering, 
even if halt may ba made at times’ for 
the purpose of distributing handbills. I 
may note.that there is no evidence as to the 
lengths of the halts, and for the purpose 
indicated, it does not appear that a halt 
of more than a minute or at the most 
two would have been necessary or indeed 
would have been possible in view of the 
ground covered, There is no evidence 
that these halts were carried out actually 
in the immediate neighbourhood of shops 
selling foreign cloth. I can conceive that 
a patrol passing and repassing a certain 
street ora certain shop at intervals may 
be considered as an act similar to loitering, 
but by no stretch of imagination can a 
procession passing a shop in a particular 
mohalla and possibly repeating the pro- 
cession a week later be construed into 
loitering or an act similar to loitering, 
Further in order to commit an offence 
under s.7 of the Oriminal Law Amend« 
ment Act the loitering must be done with 
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the intention that any person is delerred 
from entering or approaching or dealing 
at the particular place near which such 
loitering occurs. ‘The only possible loitering 
that has cecurred is the halling for the 
distribution of handbills and I find it im- 
possible to hold that halting for such a 
purpose can |e interpreted as being with 
the object of Ceterring any prospective 
purchaser from entering or dealing at the 
particular shop near which the halt wes 
made; and I sm presuming, although it 
Is nowhere proved, that a halt was made 
at a particular point near a clothshop. 
The distribution of handbills announcing 
a meeting for a later hourin the evening 
Is not a deterrent and cannot be inter- 
preted as being intended asa deterrent to 
prevent any purchasers frcm entering such 
shop at the time, 


+ The  Jeained Additicnal Sessiars 
Judge has considered that instead of 
actual loitering there wasa patrcl. There 


is no evidence whatever of a patrol by 
which is undeistocd ike passing of certain 
points or certain limited arezs atregular 
intervale. The learned Additional Sessions 
Judge has also considered that the general 
action of the processionists was deterrent. 


Such general action, however, is 
penalised by nct the section under 
which the conviction has been made. 


A procession singing boycott songs may 
have the effect of deterring people generally 
from buying foreign cloth at a future 
time, but cannot have the effect of deterring 
people frcm buying foreign cloth at a 
particular place by the silent form of 
Intimidation’ and keeping watch on a 
place to take note of the people who deal 
there. The prosecution appears to me to 
have been entirely ‘misconceived. ‘Che 
fentences are cet aside and the convictions 
quashed, 


D. Convictions set aside. 





_ ALLAHABAD HIGH COURT 
Criminal Revision Applications Ncs. 341 
and 843 of 1935 
July 8, 1935 
HARRIES, J. 

LACHMAN PRASAD— APPLICANT 
VETSUS 
WMPEROR— Opposite Party 

Cantonments Act (II of 1924), ss. 141 (1), (2), £68, 
266— Offences not specified in Sch, IV— Trial of them 
—Procedure—Ccmplaint cr information from Car- 
tonment Authority—Notice under s. 141 (Q )}— Failure 
to comply wilh — Conviction under 9, 141 (2)— 
degalityy | a W e 
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_ Offences under s. 141 (1) read with s. 268, Canton - 
ments Act, and offences under s. 141 (2), Cantonments 
Act, are not specified in Sch. IV of the Act, and 
therefore no Court can proceed with the trial of any 
of these offences except on the complaint of or upon 
information received fromthe Cantonment Authority 
concerned or a person authorised by such authority 
by a general or special order in that behalf, 

There was upon the record a letter addressed to the' 
Sub-Divisional Magistrate, purporting to be signed; 
by the Executive Officer of the Cantonment Authority 
No evidence was called to prove this letter, Neither 
was it proved that it was signed by the Oahtonment į 
Authority nor that the officer was authoriséd by the, 
Cantonment Authority ; 

Held, that s. 2660f the Cantonment Act was not. 
complied with and the prcceedings held on that letter 
anc orders were invalid. 

The use of the words “again” suggests that the 
offence contemplated in sub-s. 2, s. 141, Cantonment 
Act is a recurring and net a continuing offence. Jn 
other words, the legislature contemplated the service 
of a notice upon a person and eventually a cleaning up 
of the premises with or without an offence committed 
under s. 141 (1) read with s. 268, Cantonments Act, 
The legislature then provided that if within three 
months of the service of the criginal notice the pre- 
mises were again found to be filthy proceedings 
could be commenced at once without afresh notice. 
After the expiry of three months fresh notices would 
be required under s. 141 (1) of the Act. Consequently, 
where a person failsto comply with a noticeuncer 
s 111 (1, he cannot be prosecuted under s. J4dl (2). 
He can be dealt with under s.141 (1) read with 8. :08 
and incase ofa continuing failure to comply with it. 
he is liable to an additional fine. 


- Or. R, App, against the order of the 
Sessions Judge, Shahjahanpur, dated Janu- 
ary 9, 1935. 

Mr. Lakshmi 
Applicant. ' 
"The Assistant Government Advocate, for 
the Orown. 


Narain Gupta, for the 


Order.—These are two applications for 
revision of an order of the learned Sessions 
Judge of the Shahjahanpur District con- 
firming orders of a learned Magistrate con-. 
victing the applicant of an offence under 
e. 14] (1), read with s. 268 Cantonments 
Act, and of an offence under s. 141 (2), of 
the same Act. The applicant was the 
occupier of certain premises within the 
cantcnment area. On September 18, 1934, 
a notice was served upon him by the Execu- 
tive Officer of the Cantonment authority 
requiring him to remove certain filth which 
had accumulated on his premises and to 
render the same clean and sanitary within 
24 hours of the service of the notice. The 
applicant did nothing and appears to have 
informed the Cantonment Authority that it 
was impossible for him to remove all the 


Tubbish which had accumulated on the 


premises within 24 hours, The Canton- 
ment Authority gave him a short extension 


1935 


‘of time, but nothing was done within that 
period. 

In due course proceedings were com- 
menced against the applicant for breaches 
of the sections of the Cantonments Act, 
previously mentioned. He was convicted 
of an offence under e. 141 (1) read with 
s. 268, Cantonments Act, and fined a sum 
‘of Rs. 10. He was further convicted of an 
offence under s. 141 (2), Cantonments Act, 
and fied Rs. 20. Upon an application to 
the learned Sessions Judge of the Shah- 
‘jabanpur District, for revision of these 
orders the learned Sessions Judge confirmed 
the convictions and sentences imposed. It 
is now urged that the convictions in these 
cases must be set aside by reason of non- 
compliance with the terms of s. 266, Can- 
toaments Act. That section provides: 

“ Save as otherwise expressly provided in this Act, 
no Court shall proceed to the trial of any offence 
made punishable by or under this Act, other than 
an offence specified in Sch, 1V except on the com- 
plaint of, or upon information received from the 
Cantonment Authority concerned or a person authoris- 
ed by the Cantonment Authority by a general or 
gpecial order in this behalt,” 


Offences under s. 141 (1) read with s. 268, 
Cantonments Act, and offences under s. 141 
(2), Cantonments Act, are not specified in 
Sch. IV of the Act, and, therefore, no Court 
can proceed with the trial of any of these 
offences except on the complaint of or upon 
information received from the Oantonment 
Authority concerned ora person authorised 
by such authority by a general or special 
order in-that behalf. In the present case 
there is no evidence whatsoever to show how 
the proceedings were commenced. There 
is upon the record a letter addressed to the 
Sub-Divisional Magistrate, Shahjahanpur, 
‘purporting to be signed by the Executive 
Officer of the Cantonment Authority, No 
evidence was‘called to prove this letter and 
the production of it proves nothing at all, 
It may or may not be signed by the Execu- 
tive Officer, but there was no evidence to 
prove his signature. 

-- This letter is an application in the first 
person by the Executive Officer but on the 
other hand, it is signed by him for the 
Cantonment Authority. Assuming the 
letter to be proved, I am of opinion that 
the letter is a personal application by the 
Executive Officer for the prosecution of the 
applicant and not an application by the 
Cantonment Authority. If the letter is a 


personal application for the prosecution. 


of the applicant, then it should have 
been shown that the Executive Officer was 
puthorized -by the Cantonment Authority 
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by a general or special order to act on its 
behalf in such a proseeding, No such 
evidence was produced before the Court. 
Certain documents were put intending to 
show that this prosecution was instituted 
at the express instructions of the Canton- 
ment Authority. There is a document 
on the record addressed to the Oanton- 
ment Authority mentioning that tha 
applicant had failed to comply with the 
notice served upon him and suggesting a 
prosecution. Who wrote this document does 
not appear and there is uo signature upon 
it. Above the writing upon this document 
appear the words ‘“‘Prosecute, A. Q. 
Woodhouse", but there is no evidence upon 
the record to show who Mr. Woodhouse is. 
He may or may not be the Cantonment 
Authority, though L am informed that he 
probably is the Cantonment Authority, 
No attempt of any kind was made to prove 
this document or the signature of Mr. Wood 
house or indeed to show that Mr. Woodhouse 
was in any way connected with the Can- 
tonment Authorily. It has been urged that 
ihis document shows an express order by 
the Cantonment Authority to the Eseca- 
tive Officer to prosecute, but, with this 
view, L cannot. agree. There is no evidence 
to show that the Executive Officer sent the 
letter to Mr. Woodhouse or that Mr. 
Woodhouse instructed h.m to prosecute, 
The words on the letter are “Prosecute. 
(Sd) A. G, Woodhouse” and as far as 
the document is concerned, it might have 
been addressed to anyone. These docu- 
ments, bad they been proved properly, 
would undoubtedly have established somes 
body’s authority to prosecute or might have 
established that the complaint was made 
on the authority not of an officer, but of 
the Cantonment Authority itself. However, 
the prosecution saw fit to tender no evi- 
dence to prove any of these essential facts 
beyond putting in documents which as 
they did not prove themselves, amounted 
to no evidence whatsoever. Couris must 
remember that putting in a document 
which purports to be written by X and 
addressed to Y proves nothing whatsoever 
until the writer of that document is called 
or somebody who can identify his hand- 
writing. Certain documents by reason of 
their nature prove themselves, but these 
documents required proof and no proof of 
any kind was forthcoming. 

in the result, therefore, I am bound to 
hold that the terms of s. 266, Cantonments 
Act, were not complied with and it was nol 
proved that the complaint or report wel 


t _ = a 
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fade in ‘the manner required by the Act. 
In such circumstances the Court is pro- 
hibited by the express terms of the section 
from proceedings with the trial and as 
it did proceed its orders were clearly 
invalid. On this ground the two convictions 
must ke set aside. 

-It has been further contended that the 
Conviction under s. 141 (2), Canlonments 
Act, is clearly illegal because the fact of 
this case disclose no offence under that suk- 
section. There was clearly a failure to ecmply 
with the notice served under s. 141 (1) of 
the Act, and that being so, the applicant 
was by reason of that sub-section read 
with s. 268 of the Act, liable to a fine not 
exceeding Rs. 2C0 and further, s. 263 pro- 
vides that in tte case of a continuing 
failure to comply with the notice the ap- 
plicant was liable to an additional fine 
which might extend to Rs. 20 for every day 
after the. first during which he persisted in 
such failure. In this case, come six days 
after the service of the notice it was 
found that nothing had been done and 
that being the case, the applicant could 
have been fined under s. 141 (1) read with 
5. 268. Cantonments Act, a sum not exceed- 
ing Rs. 2.0 together with a sum notex- 
ceeding Rs. 20 foreach day in which he 
persisted in the failure. However, he was 
prosecuted for the same failure under an- 
other sub-section, viz., s. 141 (2), Canton- 
ments Act. That sub-section reads: 

-© “If, within three months from the date’ of the 
service of a notice under sub-s, (1), any building 
or land in respect of which the notice was issued 
is again in a filthy or insanitary state, the owner, 
lessee or occupier, as the case may be, shall be 


punishable with fine which may extend to two 
hundred rupees.” 


It has been urged by the prosecution that 
where a man has failed to comply with a 
notice within 24 hours he commits one 
offence and then immediately afterwards 
Commits a second cffence under s, 141 (2) 
because his land is found within three 
months of the date of the notice again in 
a filthy condition. If that be the true 
construction, a person may commit an in- 
mumerable series of offences under this 
sub-section between the expiry of 24 hours 
of the notice and of three months of the 
notice. In my view that is not the con- 
struction which should be placed upon 
this section. Itis to ke observed ihat the 
word “again” is used in the sub section and 
the tse of that word suggests that the 
offence contemplated in sub-s. 2 is a re- 
curring and not a. continuing offence. In 
Other words, the` legislature contemplated. 


PAREPALLI VEERARAGBAVAMMA Ù. PAREPALLI SITARAMAYYA (MADR.) 


158 10 


the service of a notice upon a person and 
eventually a cleaning up of the premises 
with or without an offence committed under 
s. 111 (1) read with s. 268, Cantonments 
Act. The legislature then provided that 
if within three months of the service of 
the original notice the premises were again. 
found to be filthy proceedings could be, 
commenced at once without a fresh notice. ; 
After the expiry of three months fresh 
notices would be required under s. 141 (1) 
of the Act. In my judgment this is the 
only fair construction to put upon th 
section and that being so, the present ap- 
plicant could not have been convicted of 
an offence under s. 141 (2) of the Act, even 
if a proper complaint or report upon which 
the summons was based had been proved. 
In the result, therefore, 1 allow these 
two applications, set aside the convictions 
and sentences, and direct that if the fines 


orany part of them have been paid, they 
must be refunded. 
. D, Applications allowed. 





MADRAS HIGH COURT 
-. Appeal Against oe No, 298 of 1933 


an 
= Civil Revision Petition No. 1164 of 1933 
. May 8, 1999 
F STONG, J. > 
 PAREPALLI VEERARAGHAVAMMA 
—PRTITIONER—APPELLANT 
VETSUS 


PAREPALLI SITARAMAYYA— _ 


RESPONDENT oe 

Civil Procedure Code (Act V of 1908), O. XLIII, 
Ta 1(a), 3s. 16 (d)—Order returning application to 
sue informa pauperis for presentation 10 proper 
Court,.whether appealable—Hindu Law—Mainten- 
ance—Suit by wife for maintenance claiming charge 
on property—Proper Court to try suit—Claims of 
wife and widow compared—Civil Procedure Code 
(Act V of 1908), s. 16 (d), scope of. 
“ An order returning for presentation to the proper 
Court a petition for permisfion to issue in forma 
pauperis isnot anorder returning a plaint and is 
not, therefore, appealable. 

A Hindu wife's claim for maintenance against her 
husband stands on a parity with a widow's claim for 
maintenance so far as the property ofthe family is 
concerned and only differs in that the wife bas also 
a personal claim against the husband. Gopal Pattar 
v, Parvathi Ammal (4), referred to. 

Quaere:—Whether s, 16 (d) of the Civil Procedure 
Oəde, is not restricted to disputes as to title or 
interest in property existing at thedate of the suit 
and whether it applies to interests that spring out 
of ancillary reliefs claimed in the suit and arising as 
8 consequence of the decree made in the suit. 
Sundara Bai Sahiba v. Tirumal Rao Sahib (1), Jai 
Dev Singh v. Jai Singh (2) and Sitabai v, Laxmibat 
(4), referred to, © ` i. 4 ‘ 
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, A, to revise the order of the District 

Court of Kistna at Masulipatam, dated Janu- 
) ary 25, 1933, and made in O. P. No. 170 of 
| 1932. 

Mr. P. Satyanarayana Rao, for the Ap- 

| pellant, 

Mr. N. Rama Rao, for the Respondent. 
| Judgment —As regards the Civil 
Miscellaneous Appeal, a preliminary objec- 

tion is taken that the appeal does not lie. 
The learned Counsel for the appellant 
telies upon O. XLIII, r. 1 (a) and says that 
the order now appealed against falls 
within that rule. Thatrule relates to an 
order under r.10 of O. VII returning a 
plaint to be presented to the proper Court. 
The order under appeal is concerned not 
with the return of a plaint but with the 
return of a petition for permission to sue in 
forma pauperis to which as_ usual the 
plaint is appended. I am of the opinion 
that the preliminary objection is well 
founded and the appeal is accordingly 
dismissed. Costs to abide the event. } 

A revision petition is also filed doubtless 
because of a doubt in the appellant's mind 
as to the maintainability of the appeal. No 
preliminary objection is raised to the 
Civil Revision Petition. The question is 
whether the learned District Judge was 
right in refusing to permit the plaintiff to 
file a plaint in forma pauperis in that Court 
on the ground that that Court had no 
jurisdiction to entertain the suit. The 
claim was for maintenance to which claim 
was added a further claim for a declaration 
that the past and future maintenance due 
to the plaintiff and cosis of the suit area 
charge on the immovable property 
mentioned in tke schedule filed therewith. 
The schedule filed therewith, I am informed, 
contains a detailed list of properties which 
it is said comprises all the family pro- 
perties. Theschedule, however, specifies in 
detail the items over which it is sought to 
have acharge. The reason why itis said 
that the learned Judge was wrong in 
rejecting the petition on the ground of 
lack of jurisdictionis that the Oourt to 

. which the petition was made was the 
proper Court to entertain the suit, bearing 
in mind the provision of s.16 (d) of the 


Civil Procedure Code. Section 16 (d) 
provides as follows: 
“Subject to the pecuniary or other limitations 


prescribed by any law, suits for the determination 
of any other right to or interest in immovable 
property shall be instituted in the Court within 
thə local limits of whose jurisdiction the property is 
situate", 


It was my impression at first and I 
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still entertain a doubt that that sub-clause 
ins.16is concerned with disputes aslo 
title or interest in property existing at the 
dateof the suit and does not apply to 
interests that spring out of ancillary reliefs 
claimed in the suit and arising asa conse- 
quence of the decree made inthe suit. l 
have had, however, placed before me three 
decisions, two of which are exactly on the 
point and are against the view that I at 
first formed and one of which Sundara Bar 
Sahiba v. Tirumal Rao Sahib (1), though 
raising a somewhat different point, tends 
inthe same direction. The two decisions 
directly in point are Jat Dev Singh V. 
Jai Singh (2) which follows Sitabai V. 
Laxmibai (3). Though I entertained and 
still entertain some doubt, out of respect 
for the learned Judges that have, decided 
those cases I intend to follow them, my 
doubt not being sufficiently great to make 
it my duty not to follow them but to refer 
the matter to a Bench. The learned 
Judge has arrived at the conclusion on the 
ground that the claim of a wife to main- 
tenance at the hands of her husband is 
personal and is different from that of a 
widow which is a claim upon property. 
With respect, I think that the learned 
Judge was wrong inso deciding, A Bench 
of this High Court in Gopal Pattar v. 
Parvathi Ammal (4) has decided that a 
wife anda widow stand on a parity on 
this point except that of course a wife has 
what a widow has no!,a personal claim 
against the husband, the widow's personal 
claim obviously having disappeared with 
the death of her husband; and this is the 
extent of the distinction that I apprehend 
is made by Mulla in his book on the 
Principles of Hindu Law. It seems to me, 
therefore, that the Civil Revision Petition 
succeeds with costs. Costs to abide the 
event. The petition will be remanded for 
disposal avcordingly. If the plaintiff 
eventually succeeds, the above orders as to 
costs will be read so that if the plaintiff 
succeeds she will only receive costs in the 
Civil Revision Petition not in the Civil 
Miscellaneous Appeal. If the defendant 
succeeds, he (defendant) will be entitled to 
eosts both in the Civil Miscellaneous Appeal 
and in theO. vil Revision Petition. 

A. Petition remanded, 

(1) 3 Ind. Oas. 930; 33 M 131; 6M LT 263; 20M L 

) 


13. 
(2) 96 Ind. Cas. 752; A I R 1926 Lah. 610. 
(3) 32 Ind, Cas. 985; 18 Bom. LR 67; ALR 1916 


Bom. 272, 
Tas 117 Jad. Qas. 785: AI R 1929 Mad, 47; Ind, Rul. 


(1929) Mad. 721. 
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ALLAHABAD HIGH COURT 
Second Civil Appeaf No, 824 of 1933 
April 2, 1935 
Ganca Natu, J. 

PARSHADI LAL—Derenpant 
— APPELLANT 
VETSUS 
CHANDAN AND OTAERS—PLAINTIFF AND 

l DEFENDANTS— RESPONDENTS. 

Limitation Act (IX of 1208), Sch. I, Arts. 49, 29 
—Suit for return of property wrongfully attached and 
released—Time when runs—Article applicable, 

A suit forthe return ofthe property which has 
been wrongfully attached and released subsequently, 
is governed by Art. 49 and not by Art. 29, Limita- 
tion Act, as it is not one for compensation for 
wrongful seizure. Time for such suita 
run from thetime when the property is wrongfully 
taken or injured or when the detainer's possession 
becomes unlawful, that is, after it is released from 
attachment, 


S. 0. A. from the decision of the Sub- 
Judge, Muttra, dated April 3, 1933. 


| Messrs. N. P. Asthana and B.N. Sahai, 
for the Appellant. 

Mr. Hari Ram Jha, 
dents. 


Judgment.—This is a defendant’s ap- 
peal and arises out of a suit brought 
against him and the other respondents by 
the plaintiff to recover his proluce and 
in the alternative its price. The appel- 
lant had a decree against defendants 
Nos. 4 and 5, inexecution of which he got 
attached the produce of the plaintif-res- 
pondent. On the responsibility of the 
appellant, the produce was put in the 
custody of the Shahanas, defendants Nos. 2 
and 3. The plaintiff filed an objection to 
the attachment which was allowed and the 
attachment was removed. Thereafter the 
defendant-appellant brought a suit under 
O. KAI, r. 638; Civil Procedure Code, for 
declaration that the property was liable for 
attachment and sale in execution of his 
decree and that it belonged to his judg- 
ment-debtor defendants Nos, 4 and 5. The 
suit was dismissed. The property con- 
tinued inthe custody cf the appellant's 
Shahanas. The plaintiff brought this suit 
to get beck his prcduce. The defendant- 
appellant contended that the plaintiff 
had got back the produce, that he (defen- 
dant) was not liable and that the suit 
was time-barred, The trial Court gavea 
decree tothe plaintiff for Rs, 200 for the 
price of the produce against defendants 
Nos. 2 and 38, and the appellant. On 
appeal by‘defendant No.1, the learned 
Subordinate Judge confirmed the decree 


for the Respon- 
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of the trial Court and dismissed 
appeal, f | i 

Against ihis decision is the present ap- 
peal, Both the Courtshave found that the 
appellant was liable inasmuch as he got, 
the property put in the custody. of the- 
Shahanas defendants Nos. 2 and 3, on a 
responsibility. It has also been found by! 
the lower Court thatthe produce has nok 
keen returned to the plaintiff. It has been 
urged bythe learned Oounsel for the ap 
peliant that Art. 29, Limitation Act, apa; 
plies to the case and the suit 1s barred? 
As already stated, on the objection of the 
plaintiff the property was released from’ 
the attachment and consequently nd 
attachment subsisted over the property 
in dispute, It was open to the plaintiff 
to have brought a suit after his pro 
perty had been released from attachment 
for the price of his property if 1t was not 
forthcoming as well as for any damages 
which might have been caused to him by 
the wrongful attachment. In this case, 
ihe plaintiff does not claim any damages 
for the wrongful attachment, He simply 
claims his properly and its price if thé 
properly be not available. The suit is not 
for ecmpensation for wrongful seizure of 
movable property under legal prccess. On 
the other hand, itis for the return of thé 
property after it had been released from 
the wrongful attachment. Article. 49, Limi- 
tation Act will apply to the present case, 
wŁich applies to suits for specifie movable 
properly or for compensation for wrong- 
fully taking cr injuring or wrongfully 
detaining the same. Time for such suits 
begins to run from the time when the 
property is wrongfully taken or injured 
or whenthe detainer’s possession becomes 
unlawful. In this case, the possession of 
the defendant-appellant and his Shahanas 
became unlawful after the property was 
released from attachment. The suit 18 not 
time-barred. There is no force inthe ap- 
peal. Itis ordered that the appeal be 
dismissed with costs and the decree of the 
lower Court be confirmed. 

Permission to file a Letters Patent Appeal 


i anted. Bist 
= 54 Appeal dismissed. 
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MADRAS HIGH COURT 
Appeal Against Order No. 331 of 1982 
March 26, 1935 
PanDRANG Row, J. 

V. 5, MUHAMMAD HUSSAIN 
AMBALAM—PLaINnTIFF—APPELLANT 
VETSUS ` 
RAMANATHA AYYAR AND offERs— 
DETENDANTS—RESPONDENTS 

Valuation of suit—Suit to set aside claim order as 
well as for declaration of title as morigagee— 
Valuation for purposes of jurisdiction atamount of 

i mortgage—Legality. 

Where a mortgages who has preferred an unsuc~ 

cessful claim under O. XXI, r. 58, Oivil Procedurs 


Oode, against an attachment of the mortgaged prop-- 


erty institutes asuit for declaration of his title to 
the property as mortgagee as well as for setting 
aside the claim order, impleading not only the decree- 
holder but also the mortgagor, he is 
valuing the suit for the purpose of jurisdiction so 
far asthe prayer for declaration in respect of the 
mortgage is concerned, to value it at the amount due 
under the mortgage. Krishnaswami Naidu v. 
Somasundaram Chettiar (1) and Maddukuri Ankanna 


y, Muvvalla Subbaya (2), distinguished. Fisher v.. 


Arunachallam Chettiar (t) and Narayan Singh v, 
Aiyasami Reddi (54, followed. 

Appeal against the order of the Oourt 
of the Subordinate Judge of Ramnad at 
Madura, dated January 18, 1932, and made 
in O. S. No. 59 of 1981. 

Messrs. K. Raja Ayyar and V. Rama- 
samy Ayyar, forgthe Appellant. 

Mr. T. M. Ramaswamy Ayyar, for the 
Respondents. 


Judgment.—tThis is an appeal from 
the order of the Subordinate Judge of 
Ramnad ab Madura, dated January 18, 1932, 
returning the plaint in O.S. No. 59 of 1931 
on his file for presentation to the proper 
Court. His view was that the suit was 
one which was within the jurisdiction of 
a District Munsif and that the plaintiff 
had no right to value the suit for pur- 
poses of jurisdiction at Rs. 9,803 which 


was the amount due under the mortgage - 


regarding which the plaintiff sought a dec- 
laration in the suit. 
appellant in this appeal and the only 
point for determination is whether the 
valuation of the suit for the purpcse of 
jurisdiction by the plaintiff is not correct. 
The facts of the case which are necessary 
for an understanding of the question at 
issue are that, when the property which 
had been mortgaged to the plaintif by 
the judgment-debtor in O. S. No. 59 of 1923 
on the file of the Principal District 
Munsif's Court of Madura was brought to 
gale by decree-holder therein, the plaintiff, 
the mortgagee, filed a claim petition pray- 
ing that the sale in execution should be 
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subject to the mortgage in his favour 
This petition was tontested by the decree- 
holder who alleged in his counter-affidavit 
that the mortgage was not a valid one 
and in fact disputed its genuineness, the 
payment of consideration and so on. In 
short he claimed to sell the property free 
of the mortgage which, according to him, 
was nota valid one. The claim petition 
by the mortgagee was dismissed by the 
Executing Court, and he filed the present 
suit not merely to set aside the order on 
the claim petition but also for a declar- 
ation that the mortgage in his favour was 
genuine and for proper consideration and 
he also impleaded the mortgagor asa party 
to his suit. It is clear from the plaint 
that the causes of action disclosed therein 
include a cause of action in respect of the’ 
declaration regarding the validity of the 
mortgage apart from the cause of action 
regarding the setting aside of the claim 
order. It is not contended that these causes. 
of action have been. wrongly joined — 
together. In valuing for purposes of juris- 
diction the plaintiff is entitled so far as 
the prayer for declaration in respect of 
the mortgage is concerned, to value ib at 
the amount due under the mortgage as 
that represents the true value of the sub- 
ject-matter in dispute. The learned 
Subordinate Judge appears to think that 
the decisions in Krishnaswami Natdu v., 
Somasundaram Chettiar (1) and in Maddu- - 
kuri Ankanna V. Muvoalla Subbay2 (2), 
compel him to hold that toe suit must 
ba regarded as being ons oaly for ths 
purpose of setting aside the claim order. 
Iam, however, unable to find anything 
in .thes2 dsgisigns which has this result. 
In Krishnaswami Naidu v. Somasundaram 
Chettiar (1), itis expressly stated in the 
opinion of the Fall Banch that the plaint 
did not contain any statement of any cause 
of action as against the judgment-debtor 
for a declaration about the plaintiff's title © 
to the property and the Full Bench also 
distinguished. the case before them from 
the case in Dwarka Das v. Kameshar 
Praszd (3), on the ground tha’ in the 
latter caga thare was a distines claim 
agains; tha julgma3nt-debtor for a d3c- 
laration of title to tha property in addition — 
to'ths dezlaration claimed agains’ tha at- 
taching creditor. Oaths other hand,ths deci- 
sion in Fisher v. Arunizertlam Chettorr (4), ` 


(1) 3) M 33). 

(2) 31 M L J 61h; 51 Iad Caz. 5t3. 
(3) 17 A 69. 

(4) 19M LJ 233; 2 Ini, Us3.-632, ’ 
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which wes followed in Narayan Singh v. 
Aiyasami Reddi (5), Clearly supports the 
appellants ‘contenticn. I am of opinion 
that the plaint as framed certainly 
discloses a cause of action in respect of 
the declaration regarding the validity of 
the mortgage against all the defendants 
besides a cause of action in respect of 
setting aside the order passed on the 
claim petition. Once this is found, it 
follows that the valuation in the plaint is 
correct and that the finding of the lower 
Court- cannot be sustained. The order 
of the lower Court directing the return of 
the plaint is, therefore,set aside and the 
lower Court is directed to réstore the plaint 
to its original number cn the file and 
dispoze of it according to law. The 
appellant is entitled to have his costs of 
this appeal from the contesting Ist res- 
pondent, that is, the decree-holder. 


3. Order set aside. 
po 39 M 602; 31 Ind, Cas. 188; 39 M 302; 29M LJ 





ALLAHABAD HIGH COURT 
feecnd Civil Appeal No. 728 of 1933 
April 1, 1935 
ALLSGP, J. 

Musammat KISHAN DET AND OTHERS — 
DETENDANTS — AFPELL'NTs 

| VETSUS 

MANGAL SEN—Pu:tnTIrF— RESPONDENT 

Restitution of conjugal rights—Hindu marrying 
second wife—Whether sufficaent reason io livesepa- 
rate—Defence that she was Ja/sely charged with 
unchasitty— Whetker sufficient to refuse decree. 

‘Under Hindu Law a husband is entitled to marry 
more than once, and his second marriage would not 
be a ground for his previous wife's refusing to live 
with him, 

In 8 suit for restilution cf conjugal righte, brought 
by a husband, the defence by the wife, that she was 
falsely charged of unchastity by her husband, is nct 


a sufficient ground to refuse a decree for restitution 
of conjugal rights, ; 


S.C. A. from the decree cf the Sub- 
Judge, Agra, dated February 1, 1933. 

Mr. Mahboob Alam, for the Appellanis. 

Mr. 2.8. Darbari, for ihe Respondent. 

Judgment, —This appeal arises out of 
a eult for restitution of conjugal rights in 
which a decree was passed in favour cf 
the plaintiff. The parties are both very 
young. The wife,i.e., the appellant left 
her husband and instituted proceedings 
for maintenance under s. 488, Criminal 
Procedure Code. She obtained an order 
from a Magistrate for maintenance at the 
rate of Rs. 10a month, on July 14, 1931. 
An application for revision in the Court of 
“the Sessions Judge was dismissed on 
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September 22, 193]. In the meanwhile, on 


"September 15, the husband had instituted 


the suit which has to this 
appeal. 

The only defence to the suit was that 
the husband had been guilty of cruelty. 
The learned Judge of the trial Court came 
to the conclusion that he had been so 
guilty and dismissed the suit. On the other 
hand, inthe Appellate Court it was found 


given rse 


that no real cruelty had been established. : 


The learned Judge came to the conclusion 
that the whole trouble was due to the fact 


that the husband had married a second 
said, the 


wife. As he very rightly 
husband was entitied to do this under the 
Hindu Law, and the marriage would not be 


- Mama 


~ ` -- a 


a ground for his previous wife's refusing - 


to live with him. It appeared that she 
maintained that when she went to live with 
her husband, he being only about 13 or 
14 years of age, she found that he was 
carrying on an intrigue with another 
woman who used to visit his house. 


Considering the age of . the boy and the 


fact that he was apparently living with his 
parents at tbat time, I consider that the 
learned Judge was quite 
believing the story. The defendant said 
that she was beaten, but, as I have already 
said, the learned Judge disbelieved 
her statement. As it has been fcund 
as a fact that there was no legal 
cruelty, thereis really no force in this 


ibat the hus- 
of unchastily, 


been argued 
band accused his wife 
but the only evidence appears to 
te that of a person who declars that 
there was a Panchayatin which the 
plalntiff and his father were fined because 
they could not establish an imputation 
of (his kind which they had made. I 
do not think thata charge of this nature 
made as it werein defence would bea 
sufficient ground for refusing to pass a 
decree for restitution of conjugal rights. 
In my opinion there is no force in this 
appeal and l dismiss it with ecsts. Leave 
to appeal under the Letleis Patent is re- 
fused. 


D. Order accordingly. 


right in dis- 
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‘CALCUTTA HIGH COURT 
Civil Appeal No. 69 of 1934 
June 20, 1935 
NASIM ALI AND HENDEREON, J. 
RATAN CHAND JAHWIRLAL AND 
ANOTHER—OBJECTING CREDITORS— 
APPELLANTS 
versus 


PRAMATHA NATH GUHA AND orfHERs— 


RESPONDENTS 

Provincial Insolvency Act (V of 1990), ss, 54, 53— 
| Transfef by debtor challenged by Receiver—Burden 
of proof, regarding want of good faith—Debtor 
morigaging a small portion of assetsto one of credi- 
ors to relieve himself from pressure to enable him to 

nitnue business as of old—Held, no fraudulent 
reference—Receiver in challenging transfer, not 
pressing his case under s, 583~Transferee not allowed 
to adduce evidence to show sufficiency of price— 
Receiver, whether can be allowed in appeal to adduce 
evidence to show inadequacy of price. 

Where a transfer by the debtor is challenged by 
the Receiver, under s.53, Provincial Insolvency Act, 
the onus is upon him to prove the want of good 
faith. [p. 1020, col. 2] 

A debtor must not of hisown mere motion, with- 
out pressure or application, give a security to a 
creditor on theeve of bankruptcy, and ifhe does, 
thet is a fraudulent preference. Butif there be any 
pressure or negotiation for a security on the part of 
the creditor, then the fact that the creditor knows 
the debtor to be in embarrassed circumstances is no 
i jection to the validity of the security. [p. 1019, col, 


od 

The debtor mortgaged a portion of his assets 
which was nota substantial portion to one of his 
creditore, The evident object was to relieve himself 
from the pressure of thesuch creditor to carry 
on his business as before and it was fonnd that 
he had not sold the goodwill of the firm or shops or 
buildings ; 

Held, that there was no fraudulent preference. 
Smith v. Pilgrip (2), followed, Sime, Darby & Co. 
Lid. v. Official Assignee of the Estate of Lee Pang 
Sing (1), referred to 

Where in challenging a transfer by the debtor, 
the Receiver does not press his case unders. 53, 
Provincial Insolvency Act, before the Judge and 
does notallow the transferee toadduce any ervi- 
dence as to the fairness of the price but confines his 
case to one of fraudulent preference under s 54, 
he should not, in appeal, be allowed to adduce fresh 
evidence as’ to inadequacy of price. `[p. 1020, col 2.) 

©. A. from original order of the Dis- 
trict Judge, Mymensingh, dated January 
92, 1934, 

Messrs. H. D. Bose and Shyama 
sanna Deb, for theAppellants. 

Messrs. A.K. Roy, Rajendra Chandra 
Guha, Mahendra Kumar Ghose, Sudhish 
Chandra Roy, and Prem Rajan Roy Chow- 
dhury, for the Respondents. 


Nasim Ali, J.—This appeal arises out of 
a proceeding under the Provincial Insol- 
vency Act. Takatmull Nahata end Prithiraj 
Nahata who were carrying on business 
under the name and style of Firm Mul- 
tanchand Chauthumull of Oalcutta 


Pra. 
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(respondents Nos..2and 3, hereinafter 
called Nahatas) used to advance goods on 
credit to Akshoy Chand Prithiraj Begwani 
(respondent Nos. 4 and 5 hereinafter called 
Begwanis) who had been carrying on 
business for a long time as general 
merchants under the name and style of 
firm Akhoy Chand Prithwiraj Begwani at 
Sherpur and Jhinagati in the District of 
Mymensingh. By the end of 1985 Sambat 
corrésponding to March or April 1928 the 
dues of the Begwanis to the Nahatas having 
exceeded Rs. 21,000 the latter refused to 
supply goods to the Begwanison_ credit 
until their dues were paid off. The Beg- 
wanis were unable to pay offthe debt of 
the Nahatas with the result that the 
dealings of the Nahatas with the Begwanis 
came to an end by the end of 1985 Sambat. 
The Begwanis then approached the ap- 
pellants (hereinafter called Suranas) who 
agreed to advance goodson credit. The 
Begwanis, however, did not then disclose to 
the Suranas their indebtedness to the 
Nahatas. During the vea's 1936 and 1987 
Sambat, the Begwanis carried on business 
with the Suranas. They made certain 
payments tothe Nahatas from time to time 
during these years. At the end of 19:7, 
{hatis the middle of April 1931, the Beg- 
wanis became indebted to the Suranas to 
the extent of Rs. 18,000, and the debt 
due to the Nahatas was reduced ta 
Rs. 16,00) by payments made in 1935 
and 1987 Sambat. At that time the Suranas 
came to know forthe first time that the 
Begwanis were heavily indebted to ihe 
Nahatas. Certain letters were written to 
the Begwanis by the appellants’ Officer 
Poune Chand Sethia who brought about 
the dealings of the appeilanis with the 
Begwanis. On May 19,193], the Begwanis 
executed a simple mortgage bond in res- 
pect of the buildings and land of their 
firm in the District of Mymensingh in favour 
ofone of the Suranas for a consideration 
of Rs. 2,000 and sold to the Suranas their 
stock-in-trade in their shopsand the out- 
standing debts due tothem for Rs. 4,000. The 
goodwill of the firm, however, was not sold. 
On June 4, 1931, the Nahatas filed a snit 
against the Begwanis in the Bikaner High 
Court for recovery of Rs. 16,667 odd and 
obtained anorder for attachment before 
judgment of all the immovable properties 
of the Begwanis in Bikaner State and 
also a mortgage bond in favour of one 
of the Begwanis. This suit was decreed 
on confession on July 21, 193], 

The Begwanis on the next day, that is, 
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on July 22, 1931, assigned the attached 
mortgage bond in favour of the Nahatas. 
Inthe meantime on June 6, 1931, Poune 
Chand Sethi removed the goods purchased 


by the Suranas from the mortgaged pre- 
mises to another shop. A criminal case 


was thereupon started against him at the’ 


instance of the Begwanis under 8. 390, 
Indian Penal Code. On June 26, 193), 
the Suranas instituted asuit in Sujanagar 
Court within the Bikaner State against 
the Begwanis and attached tefore judg- 
ment the immovable properties of the 
Begwanis which were already attached by 
the Bikaner High Court. On June 28, 
1931, Akhoy Chand Begwani was arrested 
before judgment at the instance of the 
Suranas. He was, however, released on 
security on July J, 393). On August 
8. 1931, the Nahatas applied to the District 
Judge of Mymensingh for adjudging the 
Begwanis insolvents under the provisions 
of the Provincial Insolvency Act. On 
September 26,193], the ad judication order 
was made and respondent No. 1 was ap- 


pointed Receiver. On January 2, 1932, the. 


Suranas applied for annulment of the 
order of adjudication. That application, 
howerer, was rejected on January 25, 1932. 
The schedules of creditors in which the names 


of the Nahatas and Suranas cnly were en-" 


fered was prepared on March 17, 1933. On 
March 28, 1933, the Receiver applied to 
the learncd Judge to annul the transfers 
in favour ofthe Suranes. The latter filed 
their objection tothe said petition on May 
11, 19:3. On the same day the Suranas 
filed an application before the Judge for 
expunging the debt of the Nahatas from 
ihe schedule. The Nahatas filed their 
objection tothe same cn May 29, 1933. 
On June 2, 1933, the Receiver filed another 
appliealicn before the learned Judge for 
apnulling the assignment of the mortgage 
bond in favour of the Nahatas and for 
certain other reliefs. The learned Judge 
heard all these applications tegether and 
by his crder dated January 22, 1934, the 
transfers in favour of the Suranas were 
annulled under s. 54 of the Act and the 
debt of the Nahatas was reduced to 
Rs. 500. He, however, didnot pass any 
definite order so far asthe application of 
the Receiver against the Nahatas is ccn- 
cerned. Hence the present appeal by the 
Suranas. The Nahatas have also filed a 
cross-objection. 

I shall deal with the application of the 
Saranas for expunging the debt of the 
Nahatas from the schedule under s. (00 
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the Act. The case of the Suranas is that 
the claim of the Nahatas was fully satis- 
fied on July 22, 1931, bythe assignment 
cfa mortgage bond and by payment of 
Rs. 4,000 in cash and gold to them by the 
insolyents in pursuance of an arrangement 
(His Lordship discussed the evidence on 
this point and holding that the appellants. 
had failed to prove that the claim was: 
fully satisfied, proceeded). Now I will 
come to the application of the Receiyer Tor, 
annulling thetransfers in favour _ of the: 
Suranags. It appears that the Receiver. 
submitted a report tothe learned Judge 
on December 23, 1932, in which he stated, 
that these transfers were benami transac-° 
tions. The learned Judge, however, on 
March 8, 1933, directed him toapply uns: 
der ss.£3 and 51, Provincial Insolvency’ 
Act, for annulling these transfere. On 
March 28, 1933, the Receiver, as has been 
already stated, applied to the learned 
Judge to annul thess transfers under 
ss. 53 and 54 ofthe said Act. The ob- 
jeclions tothe said petition were filed by 
the Suranas on May 11, 1933. On June 
29, 1933, the Receiver wanted to amend 
his application by inserting another ground, 
of attack, namely that the transactions 
were benami transactions. This amend- 
ment was allowed by the Court Additional | 
written statement was filed by the Suranas. 
on July &, 1933, and two additional issues » 
were framed on that day. The new 
ground of attack, however, was not pressed ' 
by the Receiver before the learned Judge: 
though the insolvents whom he examined. 
as witnesses stated that the transfers were. 
mere benami transactions. It was also. 
nct pressed tkefcre us by the learned. 
Counsel forthe Receiver. < 
As regards the Receiver’s prayer to an- 
nul the transfer under es. 53 and 54 of: 
ihe Act the matter stands thus. The al-. 
legations of the Receiver in connection 
with his case under s.'3 are contained in - 
the second paragraph of his petition. : 
His case apparently is that the Suranas 
were not purchasers in good faith as- 
they purchised the stock-in-trade and 
other assets of the insolvent’s business for : 
Rs. 4,000 although the real value of the : 
goods sold was about Rs. 20,00). The , 
Suranas denied these allegations in their 
petition of objection. When the matter 
came up for hearing before ihe learned - 
Judge the Suranas wanted to adduce 
evidence about the value of the goods 
purchased by them, but the learned Ooun- — 
sel appearing. onthe other side objected to: 
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the taking of any evidence on the question 
of valuation on the ground that it was 
immaterial. The learned Judge therefore 
did not allow the Suranas to give any 
evidence about the valuation. The Recei- 
ver also did not give any evidence on 
this point. It further appears from the 
judgment of the learned Judge that 
Dr. Sudhish Ch. Roy, who admittedly 
appeared before the learned Judge for 
the Receiver aswell as the Nahatas, and 
whoalso appeared before us on behalf of 
the Receiver, argued the case before the 
learned Judge on the footing that the 
transactions were only fraudulent pre- 
ferences within the meaning of s. 54 of the 
Act, Under these circumstances the 
learned Judge proceeded to consider whe- 
ther the transactions in question were 
fraudulent preferences within the meaning 
of s. 54, Provincial Insolvency Act, which 
is in these terms: 

. “Section 54.—(1) Every transfer of property, every 
payment made, every obligation incurred, and every 
judicial proceeding taken or suffered by any 
person unable to pay his debts as they become 
due from his own money in favour of any creaitor, 
witha view to giving that creditor a preference over 
the other creditors, shall, if such person is adjudged 
insolvent on a petition presented within three mont] s 
after the date thereof, be deemed fraudulent and 
void as against the Receiver and sha!] be annulled 
by the Court ; (2) this secticn shall not affect the 
rights of any person who in good faith and for 
valuable consideration has acquired a title through 
or under a creditor of the insolvent”. 

- It is admittedin this case that there had 
been preference in fact of the Suranas 
over the Nahatas by these transfers, I 
is also admitted that at the time of the 
transfers, the insolvents were unable to 
pay their debts in cash and the transfers 
were effected within three months from the 
date of the presentation of the insolvency 
petition. The dispute between the parties 
is about the view or object which led the 
insolvents to make these transfers. Now 
inthe case of Sime, Darby £ Co., Lid. v. 
Official Assignee of the Estate of Lee Pang 
Sing (1), their Lordships of the Judicial 
Commiltee observed as follows :— 

“The question to be cetermined is one of fact. 
Was the dominant motive actuating the debtor in 
making the transfer acesire to prefer the particular 
creditor or was it ofa different character? As the 
solution of this question involves an inquiry into 
the state of a man's mind, and as it must very 
seldom be the case that there is direct evidence 
on the point, the decision generally depends on the 
inference properly to ba drawn from the circum- 
stances attending the transfer as established by the 
evidence. A word or two must be said on the 


(1) 470 LJ 339; 107 Ind. Cas. 233: A I R.1928 
P O 77; 30 Hom. L R290; SAML J 387; Trt 40 
Cal. 103; 27 L W 744 (P O), 
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onus of proof. In their Lordships’ opinion, the 
onus is on the assignee; he has to show that the 
case is within the statute. A good desl was said 
in argument as to the shifting of the onus af 
particular points in the development of the case, 
but when all the circumstances have been as- 
certained so far as the parties have thought fit 
to ascertain them, discussion on this point becomes . 
immaterial and the decision must be come to on’ 
the whole of the circumstances so ascertained, and’ 
the question of onus only becomes important if the 
circumstances are so ambiguous that a satisfactory. 
conclusion is impossible without resort to it”. 

In Smith v. Pilgrip (2), it was observed : 

“A debtor must not, of his own mere motion, 
without pressure or application, give a security to 
a creditor on the eve of bankruptcy, and if he 
does, that is a fraudulent preference. But if there 
be any pressure or negotiation for a security on. 
the part of the creditor, then tke fact that the . 
creditor knows the debtor to be in embarragced. 
circumstances is no objection to the validity of the. 
Security", 


In this case the Receiver examined the 
insolvents to prove what was their inten-. 
tion in effecting these transfere. (His 
Lordship examined the evidence of 
Akshoy Ch. Begwani, and proceeded.) The 
learned Judge has observed that theevi-. 
cence in this case does not show satis- 
factorily that at that time the insolvents 
expected any immediate danger frem the 
Nahatas. ‘lhe real danger to their business 
at the time came from tke Suranas who 
were threatening them to sue unless some 
arrangement wes made for their money. 
The arrangement agreed upon at first was 
{hat all the properties of the insolvents 
would be transferred to the Suranas and 
that they would continue to advance goods 
to them as before, provided the brginess 
Was carried on undera new name. The 
insolvents, however, did not agree to transfer 
the Bikaner properties and to change the 
name oftheir frm. They thought that if all 
the yroperties were transferred to the 
Suranasand the business were not carried 
on under the old name, the Nahatas would 
start proceejirgs against them as scon es 
they would come to know of the transfers 
as well as the change in the name of the 
fim and wonld bring about the ruin of 
the fim. Under these circumstances 
they thought that the best course was to 
transfer a portion of their property in 
favcur of the Suranas to induce them to 
stay their hand forthe time being. They, 
therefore, executed a mortgage of their 
immovable properties in Bengal and did 
not sell them outright. They did not sel] 
their Bikaner properties. They did not 
sell the goodwill of the business. The 
evident object was to relieve themselves 


(2) (1876) 2 Oh, D 127; 34 L T 408 
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from the pressure of the Suranas to carry 
on their business as before under the old 
name and to pay the creditors gradually. 
The very fact that they transferred only a 
portion of the properties which has not 
been shown to bea substantial portion of 
their assets would go to show that they 
were not actuated by any feeling of 
bounty towards the Suranas. They simply 
did what their self-interest dictated them 
to do, namely to make the best possible 
arrangement under the circumstances for 
saving their business. 

The learned Advocate-General placed 
much reliance upon certain passages in the 
evidence of Poune Chand to show that 
immediately before the transfers in ques- 
tion the Suranas refused to advance goods 
on credit to the insolvents and conse- 
quently the insolvents knew that they could 
not continue their business and their 
dominant motive, therefore, cculd not have 
been as suggested by the Suranae. But 
the fact remains that the insolvents did 
nct transfer'the gcodwill of their firm. They 
did nct sell the shop buildings. They 
still entertained the hope of continuing the 
business even if the Suranas were unwill- 
ing to advance any further goods to them cn 
credit for the time being. It may be that 
they were hoping against hope. Poune 
Chand in his evidence stated as follows: 

“On the day of execulion of the two documents 
Akshoy Chand said thet he would not start a new 
firm; that he would sell the Bikaner properties 


and. so settle the claims of both Suranas and 
Nahatas; that the firm Akhoy Chasd Prithwira] 


Begwani would continue to do busiress.” 

If the Suranas immediately before these 
transfers refused to advance goods that 
would not help to create a desire in the 
insolvents to prefer them. The refusal of 
the Suranas to advance goods immediately 
before the transfers naturally caused dis- 
appointment to them and could not, there- 
fore, lead them to entertain feelings of 
bounty towards the Suranas. The insol- 
vents stated that their main object was 
the saving of their businese. The Receiver 
failed to prove any circumstances which 
would go to show that tke motive was 
something else. The evidence given by 
the Suranas also does not establish that 
the dcminant motive was a desire to prefer 
them. The facts and circumstance of this 
case indicate that in making these trans- 
fers the insolvents were not actuated by 
any desire to prefer the Suranas. 

The learned Counsel appearing for the 
Receiver as well as the Advocate-General 
appearing for the Nahatas pressed for a 
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remand for a finding of the learned Judge. 
on the question whether these transfers 
were hit by s. 53, Provincial Insolvency 
Act. I have already indicated that they 
did not press their cases under s. 53 before: 
the learned Judge and they did not allow 
the Suranas to adduce any evidence on. 
this question. Under these circumstances 
it would not be fair to allow the Receiver 
to adduce fresh evidence in this case in 
support of the allegation that the properties 
were sold at a very inadequate price 
which certainly would be good evidence 
to show want of good faith on the part of 
the Suranas. The learned Advocate-General 
also attempted to show from the materials 
on the record that the Siranas were not. 
transferees in good faith. There is no 
reliable evidence on the record from which 
it can be said that the goods were sold 
ab a very inadequate price. From tbe 
petition of the Receiver it is clear that the 
Receiver relied on this ground for the pur- 
pose of showing that the Suranas were 
not iransferees in good faith. No other 
fact was alleged in the petition in support 
of the Receiver's claim for annulment of 
the transfers under e. 53. There is noth- 
ing also on the record to show that by the 
transfers in question a substantial portion 
of the assets of the insolvents became un- 
available tothe Nahatas. 

The mere fact that they secured a mort- 
gage of a portion of the insolvent’s pro- 
perty and a sile of certain goods and 
certain outstanding debts for satisfaction 
of their just dues would not go to show 
that they were not transferees in good 
faith. Itis not disputed and it cannot be 
dispu‘ed that the onus is upon the Receiver 
to prove the want of good faith. The 
Receiver; as I have already stated, did not 
adduce any evidence in support of his 
case. The evidence adduced by the 
Suranas indicates that though originally 
they wanted a transfer of all the properties 
of the Saranas, ultimately they agreed to 
be satisfied with the transfers under dis- 
cussion. The Suranas evidently agreed to 
that arrangement simply to enable the 
insolvents to carry on their business and, 
if possible, to pay off their debts gradually. 
Tt may be that the insolvents were hoping 
against hope but that does not necessarily 
go to show want of good faith on the part 
of the Suranas. They were quite willing 
to accommodate the insolvents for the time 
being and not to ruin their business pro- 
vided some security was given for their 
debt. In these circumstances I am hot 
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present case has succeeded in establishing 
want of good faith on the part of the 
‘Suranas. 

The application of tha Receiver for an- 
nulling the transfers in favour of the 
Nahatas and for reduction of their debt 
‘now remains to be considered. It appears, 
however, that this application was not 
abandoned by the Receiver before the 
‘learned Judge. .The learned Counsel ap- 
pearing for the Receiver stated that the 
Receiver did not abandon this petition and 
that he wanted to press it. The learned 
‘Judge, however, did not consider this ap- 
plication at all, as he was of opinion that 
‘the claim of the Nahatas was fully satisfied 
by the assignment and the payments 
which were alleged to have been made by 
‘the insolvents to the Nahatas. The result, 
therefore is that the application of the 
Receiver remains undisposed of. Under 
these circumstances the only course left is 
to direct the learned Judge to dispcse of 
the application according to law. 

The result, therefore, is ihat both the 
appeal and the cress-objections are allowed 
‘In part. The application cf the Receiver 
for annulling the transfers in favcur of the 
‘Suranas is dismissed. The ‘application of 
the Suranas for expunging the debt of the 
Nahatas is also dismissed and the learned 
Judge is directed io hear the application 
of the Receiver filed on June 22, 1933, 
according to law. Parties will bear their 
costs throughout, The Nahatas, however, 
will recover from the Suranas half of the 
‘costs of the interpreter which have been 
paid by them in the trial Court. 

- Henderson, J.—I agree that both the 
‘appeal and the cross-objection must be 
‘allowed. The third application which was 
one by the Receiver against the Nahatas 
has not been disposed of with the result 
that none of the parties interested are in 
a position to appeal. In those circum- 
stances the only reasonable course open 
to us is to direct the learned Judge to 
dispose of it according to law. The sub- 
ject-matter of the crogs-objection is the 
application filed by the Suranas against 
the Nahatasin which they contended that 
nothing is due from the insolvents to the 
Nahatas and that the name of the Nahatas 
should be removed from the schedule of 
creditors. The learned Judge decided this 
application in favour of the Suranas with 
the result that he came to the conclusion 
that the entire claim of the Nahatas had 
‘heen satisfied on adjustment before the 
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petition for insolvency was filed: further 
inasmuch as the adjudication order was 
made on a petition filed by the Nahatas 
he held that by res judicata a debt of 
Rs. 502 must have been due when the 
petition was filed. The result was that 
while he held that in fact nothing was due 
to the Nahatas, he held that by res 
judicata Rs. 500 was due to them, My 
learned brother has pointed out the difficul- 
ties of attempting to reconcile the story 
of full satisfaction with the conduct not 
coly of the Nahatas but also of the in- 
solvents themselves. When the Suranas 
put forward such an .improbable story I 
should require very cogent evidence sup- 
ported by witnesses whose trustworthiness 
could not seriously be challenged, before 
I could agree to accept it. Now when 
both the creditors and the debtors say 
that a claim has not been eettled, it is 
a very strong thing for a third persor, 
who knows nothing about it, to come ard 
say ihat in fact it was settled. This is 
what the Suranas, however, attempted to 
co in this application and they have at- 
tempted to establish it by evidence ofa 
most flimsy character. The story is that 
a ciaim of about Rs. 186,000 had been 
settled in full by the assignment of a 
mortgage for Rs. 3,0C0 ty payment of 


Rs. 2,000 in cash and by transfer of gold 
tothe value cf another Rs,?,000. <A certain 


amount of evidence to prove the transfer of 
the gold was produced. There was practical- 
jy no evidence to prove payment in cash 
and the assignment of the mortgage is 
not disputed. One witness was examined 
to prove the alleged adjustment. 


Now ihe Receiver took quite a different 
view with regard to these transactions, 
He never contended that the claim ofthe 
Nahatas had been settled in ful. His 
case was that they had not given credit 
for a sum of Rs. 4,000 and he has asked 
that their claim be reduced to that extent. 
That question ig the subject-matter of the 
application which is still uudisposed of and 
it would clearly be most undesirable if 
we were to express any opinion with re- 
gard to the evidence on the point; for- 
tunately it is not necessary to do so. Mr, 
Bose argued that if we were to accept 
the evidence that ornaments, the value 
of which has not been properly ascertained, 
were melted down and the gold handed ' 
over to the Nahatas, we ought to draw 
from that the conclusion that the story 
of full settlement is true, Ihave no hesi« 
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tation in rejecting such an argument. If 
evidences of a part payment is to be accept- 
ed as evidence of settlement in full, it 
would be unnecessary to prove payment 
of cash or transfer of gold. It might just 
as well be argued that the admitted as- 
signment of the mortgage was itself proof 
of the adjustment. It is obvious that in 
order to succeed on this application, the 
Suranas must do one of{twothings. They 
must either prove that the claim of the 
Nahatas has been paid in full or they 
must prove that the Nahatas agreed to 
accept a smaller sum in full satisfaction. 
They donot even pretend that the claim 
was paid in full and the evidence to prove 
adjustment is transparently worthless. 


The learned Judge relied upon the evi- 
dence of the goldsmiths. That evidence 
was certainly important in dealing with 
ths Receiver’s application but with great 
respect to the learned Judge I must say 
' that hs bas omitted to notice that mera 
evidence of a pari payment cannot possibly 
support an inference ihit the claim has 
been fully settled. The evidenc2 to prove 
this rests upon the deposition of Mohipal 
alone; heis a man of the Suranag and is 
clearly not independent. He does not even 
pretend that he has any personal knowledge 
of the making of the settlement or what the 
terms agreed upon were. He merely pro- 
ves a statement by the insolvent Prith- 
wiraj to the effect that the claim had 
‘been fully settled by assignment of the 
mortgage bond, payment of Rs. 2,000 and 
‘transfer of some gold ornaments, the 
value of which was not mentioned. Now 
it is quite clear that if this, the state- 
ment by the insolvent, was to the effect 
that the claim of Rs, 18,080 was settled 
at Rs. 7,000, it would not be admissible in 
‘evidence at all. On the other hand, if 
it was meant to mean that the assignment 
of the mortgage, cash and the ornaments 
were of sufficient value to discharge the 
claim in full, it is quite inconsistent with 
the appellants’ case. 


Prithwiraj himself has given evidence 
‘that the story is entirely false and that 
the claim was never settled. The appel- 
lants therefore seek to establish their 
‘story of an adjustment by the statement 
of a man wao, if Mohipal was speaking 
‘the truth, made one statement to Mohipal 
. and an absolutely contradictory statement 
on oath in Court. Itis quite obvious that 
-evidence of this kind cannot be accepted 
ag sufficient to establish the absurd story 
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ie the Suranas have asked us to be- 
lere. 

My learned brother has very fully dealt 
with all the circumstances which have 
to be considered in dealing with the ap- 
peal and it will not be necessary to aay 
very ‘much. The question for our determi- 
nation is mainly whether the learned Judge 
was right in annulling the transfers in 
favour of the appellants as a fraudulent 
preference. The Receiver was directed to 
enquire into the matter and he came to 
the conclusion that the transfers were not 
transfers at all, but mere benami transac- 
tion, the properties still remaining wilh the 
transferors. On receipt of the report the 
learned Judge directed the Rec: iver to file 
an application under ss. d3and 51 which te 
accordingly did. At a later stage he 
amended his petition by asking for a 


declaration under s. 4, in the event of it 


being found that the transactions were 
benami, At the time of the trial he pro- 
duced evidence to prove that the transac- 
tions were sham transactions. He produced 
no evidence to prove that the transac ions 
were liable to be annulled under.ss. 53 
and 54. If the learned Judge hid aczep- 
ted the the evidence, he would certainly 


‘have been justifed in giving the Receiv- 


er a declaration to the effect that the 
transfers were benami, that the property 
was still the property of the insolvents 
and that he was entitled to take posses- 
sion of it. But inasmuch as there was no 
evidence at allto support the alternative 
and the inconsistent application, it should 
have been then and there dismissed. The 
learned Judge held that the transactions 
were not benami, but that the transfers 
were void under a. 54. The result is that 
the Receiver in this Court is in a very 
difficult position. He does not contend that 
the transactions were benam: and he offered 
no evidence to support the finding of the 
learned Judge. All that he has been able 
to do is to attempt to point out here and 
there some passages in the evidence given 
by the appellants’ witnesses and ask us 
to say that the case is really one of 
fraudulent preference. 

For some years the insolvents carried on 
business in Sherpur which was financed 
by the Nahatas in the sense that they 
supplied articles on credit. As time went 
on, the position of the insclvents became 
difficult and the Nahatas pressed for pay- 
ment. The result was that the insolvents 
ceased to carry on business with the 
Nahatas and instead secured goodg on 
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credit from the uranas. They entirely 
suppressed the fact that they had a debt 
of a considerable sum due to the Nahatas. 
It is, therefore, not surprising that a crisis 
arose when the Suranas suddenly dis- 
covered that the debts of the Nahatas 
had not been paid. It isoaly natural that 
on coming to learn of this, the Suranas 
should insist that something must be done 
and this discovery wasin fact the proxi- 
mate cause of these transfers: thus there 
can be no question that the transfers were 
made under pressure. 

I am also satisfied that the motive of 
the insolvents was to save their business. 
There is no reason why they should have 
preferred to pay the Suranas rather 
than the Nahatas and the only explana- 
tion of the transfers is that they were doing 
80 in the interest of their business. The 
actual transfers were the result of some- 
what protracted negotiations. Not only is 
there the evidence of Poune Chand, but 
there are also letters which were written by 
Poune Chand while the negotiations were 
actually going on. It is perfectly clear 
from those letters that the Suranas were 
not particularly anxious to supply goods 
on credit, but they were willing to do 
so provided the insolvents were unsuccess- 
ful in getting goods from anybody else; 
not only were they willing, but they did 
actually do so. It is thus clear that the 
Suranas were also of opinion that the 
best way of getting their dues was to in- 
-sure that the business of the insolvents 
should go on, if possible. There is only 
one fact’ which would suggest that these 
transactions were not genuine. It may be 
said that the trensfer of the stock-in- 
trade was a peculiar method of helping a 
business tocarry on. But while this factor 
might support ihe Receiver’s case that 
fhe. transactions were benami, it certainly 
would not support a case of fraudulent 
preference. My learned brother has dealt 
with this matter and I need only shortly 
say that the goodwill of the business 
and the premises were not transferred. It 
‘was undoubtedly the intention of both the 
‘Suranas and the insolvents that the busi- 
ness should be carried cn and neither of 
them had the slightest idea that an in- 
solvency petition was going to be filed. It 
was this action of the Nahatas and not the 
action of the Suranas or insolvents that 
‘brought the matters to a head. I am 
therefore clearly of opinion that the tran- 
siers were made by the insolvents under 
pressure in order to save their business 
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and that the Reteiver’s application ought 
not to have been allowed. 

On behalf of the Nahatas the learned 
Advocate-General asked us to annul the 
transfers under s. 03, We are not pre- 
pared to say that such a case has been 
made out. The circumstances in connec- 
tion with these transfers which we have 
already indicated, in no way suggest that 
the Suranas were guilty of bad faith. 
The Receiver’s application was based upon 
an alleged inadequacy of price, ‘This 
clearly would not affect the mortgage in 
the slightest degree. The Suranas wanted 
to produce evidence to show that they 
paid a fair and proper price. They 
were not allowed to do so and there was 
a petition by the other side that the price 
was immaterial. There can be no question 
thata case under s. 53 was abandoned at 
the trial and there is absolutely no evi- 
dence on the record which would entitle 
us to annul the transfers on that ground. 

D. Appeals and cress-objection 

partly allowed. 


es, 
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Judgment.—Tbis is an appeal Trem the 
order of the Subordinate Judge of Palghat, 
dated December 13, 1933, in O. S. No. 60 
of 1233 returning a plaint for presentation 
to the proper Court. The plaintiff sued his 
father aged 86 years and his younger bro- 
ther for a declaration that a ceitain will 
executed by the father in respect of the 
plaini-mentioned properties was not valid 
and that the properties in question form the 
Common property of the family set apart as 
burial place and matam, The suit was 
valued for purposes of jurisdiction at 
‘Rs. 5,100, by the plaintiff. On objection 
being made by the defendants the prelimin- 
ary issue was tried namely, whether the 
suit was over-valued for purposes of juris- 
diction, and the learned Subordinate Judge 
found, after considering the report of the 
Commissioner and the evidence on the 
point, that there had been over-valuation 
and that the market value of the properties 
would be only about Rs. 2,785. The Com- 
missioner’s valuation of the properties was 
Rs. 3,185. If the market value is to be 
adopted in determining the valuation of the 
suit for purposes of jurisdiction, the appel- 
lant has really no case, because the finding 
of the Subordinate Judge as regards the 
market value cannot be said to be opposed 
to the evidence. Ths appeal has been 
argued entirely on the ground that. ihe 
learned Subordinate Judge applied a 
method of valuation for purposes of juris- 
diction which was not really applicable 
to a suit of the present nature in which the 
relief sought is one that cannot be assessed 
in terms of money, the properties concerned 
being properties set apart for charitable 
purposes. Assuming for argument’s sake 
that this contention is well founded and 
that the market value is not the correct 
basis to be applied in a case of the pre- 
sent nature, it does not follow, however, 
that the plaintiff is entitled to put any 
value he likes for purposes of jurisdiction. 

The present suit was for a declaration 
that the properties belonged to the family 
and had been set apart for certain charit- 
able purposes and could not, therefore, 
be disposed of by will. Ordinarily any 
valuation which grossly exceeds the market 
value of the properties in question cannot 
be regarded as the correct valuation or as 
an honest valuation. In the present case 
properties which are worth in the market 
only Rs. 3,C00 or less have been valued at 
Rs. 5,100. The object appears to have been 
clear, namely, to have the suit tried in a 
different forum, that is the Subordinate 
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Judge's Court instead of the District 
Munsif’s Court in which it would otherwise 
lie, and also to change the appellate forum 
by fixing the valuation at Rs. 1 0 more 
than Rs. 5,000 so as to have a right of appeal 
to the High Court and not to the District 
Court. In these circumstances I am 
compelled to come to the conclusion that 
the valuation put by the plaintiff is neither 
correct nor honest and that it wag put 
in the plaint for ulterior purpcses which 
do not deserve to be encouraged. 

The learned Advocate for the appellant 
offers to reduce the valuation to something 


between Rs. 3,C00 and Rs. 5,000, but this is, | 


however,objected to and opposed by the other 
side on the ground that the plaintiff has an 
ulterior motive even in choosing the Sub- 
ordinate Judge’s Court as the forum instead 
of the District Munsil’s Court, namely, 
that he wants a decision on the question of 
partition made by the father to which he 
has referred in the plaint without putting 
court-fee in respect of it and that such a 
decision ty the District Munsif's Court 
would not constitute res judicata in any 
subsequent suit regarding the same parii- 
tion. Whether this objection or contenticn 
is well founded or not, cannot ke decided 
on the material available to me, but in view 
of the conduct of the plaintiff-appeliant in 
putting a grossly high value on the subject- 
matter, I am not prepared to give any fur- 
ther opportunity to him to amend his valua- 
tion in appeal. The request for amend- 
ment came at avery late slage after most 
of the argument was over and I had indi» 
cated my opinion that the plaintiff did not 
act bona fide inthe matter of the original 
valuation. Such late repentance does not 
deserve to be encouraged and I am not 
prepared to allow the amendment at this 
late stage. Moreover, the amendment will 
not be of very great advantage to the other 
party and there is no reason so far as I can 
see why this suit should not be heard in the 
District Munsif’s Court. It follows, there- 
fore, that the appeal must fail and is dis- 
missed with costs. Da 

One other point has been raised in this 
appeal and it relates to the question of 
one item of costs, namely the Vakil’s fee. 


The question is one of principle and must, 


therefore, be decided in appeal. The learn- 
ed Subordinate Judge allowed costs to the 
defendante, only one set being allowed, 
and in doing so the Vakil’s fee was calcu- 
lated on an ad talorem basis. This is 


obviously wrong; the suit has not been tried, 


and the Vakil’s fees cannot be allowed oŭ 


fe 
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ad valorem basisin a case of this kind. 
The principle adopted being wrong, the 
questicn remains what is the proper amount 
of Vakil’s fee to be allowed in this case. 
It may be remembered that the suit was 
not heard on its merits but only a prelimin- 
ary point relating to valuation was decided 
by the Court. In view of this fact Iam 
of opinion that a comparatively lower rate 
of fee would be quite sufficient and I would 
modify the order 
reducing the Vakil’s fee to Rs. 25 in the case 
of each of the defendants. The appeal fails 
in other respects, and the appellant must 
pay the costs of the respondents (one set) 
in this appeal. 

"AY | Order modified. 
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bona fide purchasers—Lindu Law —Alienatton by co- 
parcener, 

Where a member of a joint Hindu family mortgaged 
an item of joint family property without stating that 
it was joint family property and subsequently in a 
partition between the members certain other proper- 
ties were allotted to the mortgagor : 

Held, that the mortgagee was not entitled to claim 
a charge against the properties allotted to the mort- 
gagor as against bona fide purchasers for value. ' 

Where property is mortgaged by a co-parcener aa 
his own absolute property there is no justification for 
the application of the doctrine of substituted security. 
Whatever the position might have been at the time 
when the doctrine of substituted security was enunciat- 
ed by the Privy Council, the law of mortgages in India 
at present rests mainly on statutes and there is no 
justification to extend the doctrine of substituted 
security very far. Baijnath Lall v. Ramoodeen 
Chowdhary (D, Mohammad Afzal Khan v Abdul 
Rahman (2), Hakim Lal v. Ram Lal (3), Hem Chander 
Ghose v. Thakomoni Debi (4), Amar Singh v. Bhag- 
wan Das (5) and Umar Hussain v. Sakharam (5), 
referred to. Muthiah Rujah v. Appala kaja (7), 
commented upon. l 


S. C. A. against the decree of the District 
Court of Madura, in Appeal Suit No. 193 
of 1929, preferred against the decree of the 
Court of the District Munsif of Melur in 
Original Suit No. 666 of 1926. 

Mr. T.V. Muthukrishna Ayyar, for the 

„Appellant. 
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Messrs. A. V. Visvanatha Sastri and K“ 
Swaminathan, for the Respondents. 
. Judgment.—This is a second appeal by 
the plaintiff mortgagee, against so much 
of the decree of the Courts below as 
refused relief to him against the 
B Scheduled properties in the hands of 
defendants Nos. 2 to 4. Under Ex. A, 
dated August 17, 1919, the father of the 
lst defendant acting for himself and on 
béhalf of his minor sop, the present Ist 
defendant, mortgaged 1 acre 82 cents of 
lands constituting S. No, 199-1. The 
document makes no reference to his being 
a member of a joint Hindu family with 
anybody else except his son nor does it 
purport to mortgage any share in joint 
family property. It merely states that the 
patta for the mortgage property stands in 
the name of himself and others and that 
the property is in his enjoyment. It 
however turned out that he had cos 
parceners and in a partition suit between 
the co-parceners the mortgagor was 
allotted only 51 cents in S. No. 199-1. 
He got other properties for his share and 
amongst them 5. No. 199-2 which adjoins 
the mortgage property. This is the 
property specified in the plaint B Schedule 
S. No. 199-2 and certain other properties 


-were sold by the mortgagor under Ex. I 


to the Ynd defendant in 1924 and the 
9nd defendant sold 5. No. 199-2 to ` 
defendants Nos.3 and 4 in 1926. The 
present suit has been brought by the 
plaintiff against defendants Nos, lto 4 
claiming that the mortgage money may 
be realised by saleof l cents allotted to 
his mortgagor in & No. 199-1 and also 
by sale of the l acre 53 cents in 
S. No. 199-2. The Courts below have given 


a decree for sale of the 51 cents in8. No. 


199-1 but dismissed the claim ‘against S. 
No. 199-2. The second appeal relates to 
this portion of the claim. 

Some questions were raised before the 
trial Court as to whether some of the trans- 
fers above set out were real, bona fide 
and for consideration. If by operation of 
any rule of law 8. No. 1992 becomes 
subject to a mortgage in favour of the 
plaintiff, [do not see that the doctrine of 
bona fide purchaser for value has any 
significance in the case. If the plaintiff's 
claim against this item of property can be 
put only as something in the nature ofa 
charge or anequitable right, the question 


of bona fides and consideration may 
become material. The District Munsif°® 
based his conclusion in respect of thig 


. 5> 
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i.em of property on theeground that there 
was no sufficient evidence before him to 
prove that S. No. 199-2 fell to the share 
of the mortgagor “in lieu of the properties 
hypotheeated under Ex. A.” For some 
reason the partition suit decree was not 


preduced before the trial Court and 
apparently this accounts for that remark. 


The partition decree was produced before 


the District Court dnd there was accord- 


. ingly no difficulty at that stage in determin- 


ing what items cf property fell to the mort- 
gagor’s share in the family partition. 

l am not quite sure whether Mr. 
Visvanatha Sastri is right in his conten- 
‘tion on behalf of the respondents that the 
plaintiff relied upon the allegation that 
S. No. 198-2 was specifically given to ihe 
mortgagor in lieu of his share in §S, No, 
199-1. The translation is somewhat mis- 


leading but the relevant paragraph of the 


` plaint read as a wholein the vernacular 


` 
a 


‘pledge in the new form which 
‘assumed. This passage atp.120 proceeds 


‘the whole of the undivided share. 
: examination of the facts of the case, however, 
“it appears that the mortgagor was entitled 


seems rather to allege that this is the way 
in which §. No. 199-1 and 199-2 were 
divided between the mortgagor and his 
rephews. Leaving this quvesticn alone, 
the point still remains whether and how 
far tke theory of substituted security 
enunciated by the Privy Council in 
Baijnath Lall v. Ramoodeen Chowdhary (1) 


can avail the plaintiff in the circumstances 


of tle present case. 
The proposition stated in Baijnath 
Lall v. Ramoodeen Chowdhury (1) is that 


the mortgagee of the undivided share of 


one co-sharer must pursue his remedy 
against the lands allotted to his mortgagor 
at a partition between him and bis co- 
sharers and as against the mortgagor the 
mortgagee would have a charge on the 
whole of such lands. In other words, the 
mortgagee, would take the subject of the 
it had 


on the assumpticn that the mortgage covers 
On an 


.to shares in three villages but the mortgage 
comprised his undivided share only in two 
villages. Their Lordships were prepared 
to apply the principle even to a case of 
that kind though at p.122 they advert to the 
difficulty of determining which of the lands 
allotted to the mortgagor should ke taken 


‘to represent the mortgaged premises where 


the mortgage does not cover the whole 
undivided share of the mortgagor in the 


(1) 114.106 at p 120; 2LW RP O 233; 3 Sar, 333: 
gSuther42(P Oh i 
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family property. They observe that on the 


facts of that particular case that difficulty 


did not arise. 

In several Indian cases the proposition 
has been repeated much in the form in 
which it was enunciated by the Judicial 
Committee in the above case. But in a 
very recent case before the Privy Council 
Muhammad Afzal Khan v. Abdul Rahman 
(2) their Lordships slightly modify the 
statement of the proposition by making it 
applicable even where a co-sharer mort- 
gages his undivided sharein some of the 
properties held by him jointly with other 
co-sharers. The actual point for deter- 
mination in that case was asso the 
immunity of the properties allotted to 
other sharers at the partition. Their 
Lordships had not, therefore, to work out 
the application of the principle as against 
the properties allotted to the mortgagor 
at the partition. This problem was some- 
what more fully dealt with in a judgment 
of the Calcutta High Court in Hakim Lal 
v. kam Lal (3). By the aid of the method 
adopted in certain American cases, Mooker- 
jee, J. arrived at the result that the sub- 
stituted security must bea fraction of the 
share allotted to the mortgagor bearing 
the same proportion-to the share as the 
mortgage property would bear tothe family 
property. But all the illustrations given 
by the learned Judge are cases where the 
mortgage is in terms of an undivided 
Share either in the whole orin someitem 
of joint property. In the particular case 
before the learned Judge the mortgage 
deed itself expressly referred to pending 
partition proceedings and provided that 
the shares in any village which might be 
allotted to the mortgagor under the parti- 
tion proceedings would be considered to 
be mortgaged and hypothecated for the 
money advanced. There is a case Hem 
Chandar Ghose v. Thakomoni Debi (4), 
where this proposition is adverted to by 
the Calcutta High Court but it is not pos- 


.sible to gather from the report whether 


the mortgage there was of specific pro- 
perty or of an undivided share. Even in 
that case the High Court was dealing 
with the question of the immunity of the 
shares allotted to other people. In none 


(2)36 O W N 1129; 139 Ind. Oas. 83; Ind. Rul. 
(1932) P O 285; 90 W N 829; 36 LW 456;AIR 
1932 P O 235 (1982) M W N 1063; 63 ML J 664; 
(1932) A L J 909; L R13 A 350; 16RD 522; 560 L 
ee 13 Lah 702; 35 Bom, L R1; 84 PL R63 


cs OLJ46, 
(4) 200 533, 


wo mmm inamm 


1935 
of the cases to which my attention has 
been drawn. (Amar Singh v. Bhagwan 
Das (5), Umar Hussain v. Sakharam 
(6)) had the Court todeal witha case 
where the mortgage document made no 
reference to the mortgagor owning only a 
share in the property but purported to 
mortgage specific property as if it belonged 
exclusively to the mortgagor. 

Mr, Muthukrishna Ayyar relied upon the 
observation in Muthiah Rajah v. Appala 
Raja (7), where the principle of the Baij- 
nath Lall v. Ramoodeen Chowdhury (1) 
is stated,in the following words: “The 
authorities are clear that a mortgagee of 
an undivided share in common property 
or of one of the joint properties, before par- 
tition, from one of the sharers is only en- 
titled to proceed against the substituted 
property which falls to the share of the 
mortgagor at the partition unless the par- 
tition has been unfair or is. in fraud of 
the mortgagee.” This statement which in- 
cludes the case of a mortgage of an item 
of joint family property is no doubt in 
appellant’s favour, but the particu'ar dis- 
tinction now arising for deci-ion did not 
call for decision in that case and as the 
learned Judges merely purported io re- 
state the effect of the authorities, I do not 
feel justified in treating the above obser- 
vation as carrying the law beyond the ex- 
tent to which the decided cases have pro- 
ceeded. 

Whatever the position might have been 
atthe time when the Privy Council enun- 
ciated this doctrine in 1874, the law of mort- 
gages in India at present rests mainly on 
statutes andit is the policy of the Transfer 
of Property Act and of the Registration 
Act that any person dealing with property 
must be ina position to trace theencum- 
brances to which it is subject at any par- 
ticular time. Where a joint family mem- 
ber purports to mortgage property A as his 
own and subsequently gets property B at 
a partition, a transferee of property B 
from him cannot ordinarily discover that 
property Bis subject to any encumbrance, 
If on the other hand the original mort- 
gage had purported to comprise the 
whole of his undivided share in joint 
family property, asearch of the Registra- 
tion records will undoubtedly put the sub- 
sequent transferee on notice of the prior 


(5) 14 Lah. 749 at p 753; 149 Ind, Case 104 AI R 
1983 Lah. 771;6 R L 652; 35 P L 
sa O 35 Bom L R 1154; 149 ind. Gas 229;6 R B 


(7) 34 M 175; 6 Ind. Oes, 991; 20 M L J393; SUL 
TIIS (1910) M W N48, 
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mortgage. These considerations ought not 
tobe ignored when one is called upon to 
extend this doctrine of substituted secu- 
rity. Further, even as a matter cf Hindu 
Law, the rights of an undivided member 
to alienate a specific item of property 
whether by way of sale or of mortgage are 
by no means absolute. In Baijnath 
Lall v. Ramoodeen Chowdhury (1) the 
Privy Council took care to point out that 
the mortgagor was not a member ofa Joint 
Hindu family and had, therefore, po:ver 
to pledge his undivided share. It maybe 
that their Lordships were then thinking 
of the Bengal rule forbidding private 
alienations by a memberofa Mitakshara 
Joint Hindu family. But even in 
Madras where large powers of aliena- 
tion have been recognised in the case 
of joint family members, a distinction 
has been drawn. between cases where a 
member purports to alienate his undivided 
share generally and a case where he pur- 
ports to alienate a specific ilem of proper- 
ty. In the latter case he has really dealt 
with property to which he had no title at 
the time and itis only a3 a kind of equity 
that the Courts allow the alienee to claim 
that at a partition between the alienor 
and his coshirers this item of property 
mightif possible be allotted to his alienor’s 
share. If for any reason the allotment is 
not so made, the transfer will become in- 
operative: and the transferee can only have 
a claim for compensation against the alienor: 
Aiyyagart Venkataramayya v. Aiyyagari 
Ramayya (8). Is there any reason to 
restrict this principle to cases of Bales, 
treating mortgages as standing on a differ- 
ent footing ? 1 must admit that there is 
some difficulty in reconciling this principle 
if applied to mortgages with the observa- 
tion in Mohammad Afzal Khan v. Abdul 
Rahman (2) already cited and with some 
of the cases which recognise the application 
of the principle of substituted security 
even in cases where a person mortgages 
his undivided sha'e in some items of joint 
family property. But where no reference 
at all is made to the fact of the mortgagor 
being only a sharer and the property is 
mortgaged as if he was absolute owner 
thereof, it seems to me there is even less 
justification for the application of the 
doctrine of substituted security and there 
are obvious difficulties as pointed out 
above by me in extending this doctrine very 
far. 


(8) 25M 690 at pp 718 & 719, 
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. The hardship of unlimited extension of 
the rule will be more clearly realised when 
we come to deal with the rights of bona 
fide alienees of the property allotted at 
the partition to the mortgagor. lt is 
no doubt broadly - laid down in 
Amar Singh v, Bhagwan Das (5) 
that .the alienee can stand on no 
better footing than the alienor: but in 
Baijnath Lall v. Ramoodeen Chowdhury (1) 
their Lordships enunciate the proposi- 
tion guardedly. In that case the alienees 
were purchasers in Court auction and could 
not, therefore, claim the benefit of the 
doctrine of purchase for value without 
notice. Their Lordships nevertheless: took 
care to point out that the purchasers had 
notice. Intimately connected with this topic 
is the question whether as a result of the 
doctrine of substituted security, the mort- 
gages gets a ‘mortgage’ right over the 
substituted property or ‘only a ‘charge’. 
The right certainly cannot satisfy the de- 
finition of a ‘mortgage’ in the Transfer of 
Property Act and if on the true construc- 
tion of s. 100 all securities not falling 
within that definition are to be regarded 
only as amounting to charges, the ques- 
tion will arise under the Indian Law whe- 
ther such charges can avail against pur- 
chasers without notice: for in this respect 
there is a well recognised distinction bet- 
ween mortgages and charges. In the 
present case, for instance, both the lower 
Courts have found that defendants Nos, 3 
and 4 are bona fide purchasers of 6. 
No. 199/2. Exhibit I, which conveys pro- 
perty to the 2nd defendant no doubt 
refers to the plaiut mortgage and provides 
for its discharge: but, as pointed out 
filready, an examination of the Register or 
even of Ex. A will not reveal to any 
purchaser that 8. No. 199-2 is subject to 
any encumbrance and the reference to prior 
encumbrance in Ex. I, is explicable on the 
ground that it comprises a portion of QS, 
No. 199-1, which is undoubtedly covered 
‘Dy the mortgage. In view of these con- 
siderations I am unable to see my way to 
apply the doctrine of substituted security 
to this case and to hold that B. No, 199-2 
is subject to any mortgage in plaintiff's 
favour, 

The lower Appellate Court has assumed 
that the doctrine of substituted security 
may be applicable but has pointed out 
certain difficulties in giving effect to it in 
the suit as framed. Adopting the line 
esuggested in Hakim Lal 
(3) the learned Districts Judge was of 
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Opinion that the.plaintiff must have claimed 
a charge over a fraction of all the pro- 
perties which his mortgagor got at the 
partition and not chosen one particular 
item and sought to throw the whole liability 
upon ib. - Mr. Muthukrishna Ayyar contends 
that this ought not to involve the dismissal 
of the suit but only to limit his relief - 
against 5. No, 199-2 to a proper proportion 
of the mortgage amount calculated, with 
reference to the preportion which the suit 
property bears to the properties allotted 
to the mortgagor at the partition. But it 
must be admitted that in the suit as framed 
and in the course of the trial this possi- 
bility has not been kept in view, and if 
this argument is to be given effect to, it 
may be necessary to send the case back 
to the Court of first instance to ascertain 
what willbe a fair share of the mortgage 
debt to be borne by these properties and 
evidence taken on the point. If I had 
otherwise been able to agiee with the 
appellants’ contention, I might, in view of 
the difficulties and uncertainties of the 
subject, have been disposed to overlook the 
omission of the parties to realise the true 
bearings of the case and give the plaintiff 
an opportunity to have his claim adjudi- 
cated on the basis of the ruling in Hakim 
Lal v. Ram Lal (3). But in the view 
above indicated this question does not now 
arise. 

The learned District Judge is certainly: 
right in holding that the plaintiff cannot 
claim to enforce the personal covenant bet- 
ween the mortgagor and the 2nd defendant 
embodied in Hx. I in respect of the pay- 
ment of the debt due to the plaintiff. He 
is also right in his view that the plaintiff 
cannot claim to enforce the vendor’s lien, - 


-if any, that the let defendant might have 


against the 2nd defendant. 
The second appeal, therefore, fails and is 
dismissed with costs. 


A. Appeal dismissed. . 


ed 
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MA MAY—APPELLANT 
Versus 
MA NYUN— RESPONDENT 
Burmese Buddhist Law—Succession—Daughler of 
paternal uncle of deceased woman is preferred to 
sister of maternal grandmother. ae 
_ Under Burmese Buddħist Law, the first cousin of 
a deceased woman, being the daughter of her pater- 


, 
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| nal uncle is to be preferred to her great aunt who 
| is the sister of her maternal grandmother. 


F. O. A. against the decree of the High 

jVourt, in C. R, No. 139 of 193, 

, Mr. Tun Tin for Mr. Ba Han II, for the 
' Appellant. i . 

-~ Mr. Po Han, for the Respondent. 

| Page, C. J—This appeal arises out of a 
suit fled by the appellant for the admin- 
istration of the estate of one Ma E Hla. 
Mak Hlawas a Burman Buddhist and a 
spinster. She died in Rangoon on Septem- 
ber 9, 1932, leaving surviving her the 
plaintiff-appellant and the defendant-respon- 
dent.as her nearest relatives. The plaintiff- 
appellant was her gieat aunt. being the 


sister of her maternal grandmother, while: 


the defendant-respondent was her first 
cousin, being the daughter of her paternal 
uncle, Thus the  plaintiff-appellant and 
the defendant-respondent were related to 
|the deceased inthe same degree. The 
, question is who isto te preferred as bet- 
ween thesetwo in the matter of succes- 
sicn to her estate. 


The learned Counsel for the appellant 
' submits that his client is to be preferred 
and in support of his submission he relies 
on 8. 19, Book 10 of the Manugye Dhamma- 
that. Section 19, Book 10 of the Manugye 
Dhammathat states inter alia as follows : 


“If the deceased has no father, mother, sone, 
daughters, or ‘womb . companion’ (brothers and 


\ 


| sisters), the law by which the grandfather and 
| grandmother inherit is this: If there be none 
| of the above-named heirs, six relatives of the 


husband and six of the wife are laid down as heirs, 
but if the own grandfather and grandmother | are 
alive, they.shall inherit before these six relatives.” 


In other words, what this section says is 
i that on the death ofa Burman Buddhist, 
| leaving surviving him or her neither father, 
mother, sons, daughters, brothers, nor sisters, 
his or her grandfather and grandmother 
will come in as heirs, and only in the absence 
‘of a grandfather and grandmother, the 
six relatives of the husband and six of 
the wife will come in as heirs. Who the 
six relatives of the husband and six relatives 
of the wife are is. not mentioned, nor does 
it say how or in what manner they are 
to inherit. I will deal with this aspect 
of the case later. 


The terms “father, mother, grandfather 
and grandmother” as used in this section 
according to the learned Advocate for the 
plaintifi-appeliant include their  co-heirs, 
and consequently the inheritance will, in 
the absence of the father, mother, brothers, 
sisters, or heirs in the descending line go 
the co-heiis of the father and mother and 





MA MAYU. MA NYUN (RANG) ° 


: 1029- 

ih their absence will go to thé grandfather 
and grandmother and in the absence of 
the grandfather and grandmother will 
go to their co-heirs and only in the absence- 
of the co-heirs of the grandfather and 
grandmother inheritance will go tothe six 
relatives of the husband and wife. In- 
support of this argument he relies ons. 10 
of the Ex-Kinwun Mingyi’s Digest. This. 


. section contains extracts from two Dham- 


mathats, namely, the Rasi and the Dham- 
masara. The extract from the Rasi is,” 
inter alia, in the following terms: 

“The seven kinds of relationship, though men- 
tioned in the Dhammathats, are not enumerated. The 
Judges usually count three generations in the- 
ascendant and three in the descendant line and 
include the person from whom the relationship is 
traced as forming one of the number... The Dham- 
mathats say that persons who are within the 
category of the seven relationships in regard to one 
guilty of treason are liable to be burnt alive... 
‘According to the Vinaya Pitaka the seven kinds of 
relationship are the father, the grandfather, the 
great-grandfather's father and so on up to the 
seventh ancestor, The same enumeration holds good 
on the maternal side. Jn fcounting the seven kinds 
of relationship in the manner described above, 
the co-heirs of the respective ancestors should also 
be included. In the same way seven generations 
are counted in the descendant line.” 


The extract from the Dhammasara is also 
to the same effect. Now, what these two 
Dhammathats deal with is not the question 
of inheritance, but the question of punish- 
ment. They say that if a person is guilty 
of treason, not only he but all his relatives 
related to him.up tothe seventh degree, 
computed in the manner described above, 
are to be punished. But for the purpose 
of inheritance also if the relationship is 
to be computed inthe manner described 
in these two Dhammathats, then the six 
relatives of the husband and six relatives 
of the wife will come in, according to 
s. 56, Book 10 of the Manugye, as heirs 
before the grandfather and grandmotner. 
Section 56 is headed “the law of inheritance 
as regards the six relations of the husband 
and the six of tha wife,’ and states inter 
alia as follows: 

«If the deceased husband 
children, grand-children, or great grand-children 
and if their parents be dead, the six relations of 
the husband,out of the direct line, and the six of 
the wife who shall inherit are these: the husband's 
mother selder and younger sisters, his mother’s 
elder brother, bis father’s elder and younger brothers, 
and his father's elder sister; these are the six rela- 
tions out of the direct line of the husband; the 
wife's mother's elder and younger sister, his 
mother's elder brother, the wife's father’s elder and 
younger brothers and her father’s elder sister, these 
are the six relations of the wife out ofthe direct 
line: and these twelve relations, it is said, shall 
inherit ,.If one shall die before the other, the 


and wife had no 
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property ‘belongs to the survivor; let only his 
or her kin inherit...If they both die about the 
game tims so that it is not clear.who was the 
survivor, or if it be known, but the months or 
years arenotaccertained, let the relations of both 
inherit according to consanguinity and also the 
property acquired by the deceased couple during 
marriage and let them pay the debts in the same 
proportion.” 

Now, the six relatives referred to ing. 19, 
Book 10, would be no other than those 
that are set’ out in s. 58. They areone’s 
father’s elder and younger brothers, and 
father’s elder sister and one’s mother's 
elder and younger sisters and mother's 
elder brother. The same relatives as these 
are set out in as. 308 and 309 of the 
Kinwun Mingyi's Digest as the six relatives 
of the husband aud wife. See alsos. 12 
of the same Digest and s. 237 of the At- 
tasankhepa Vennana Dhammathat. These 
six relatives, according to s..19, will come 
in as heirs only in the absence of the 
grandfather and the grandmother, but 
according tos. 56, where no reference is 
mude to the grandfather and grandmother 
at all, they will evidently come in after 
the father and mother, 

Though s. 58 ostensibly deals with the 
ease of inheritance by the six relations of 
the husband and six relations of the wife 
on the death of the husband and wife 
simultaneously or within a short inlerval 
of each other, yet it also Jays down, in the 
second part of it, that on the death of the 
husband or wife the survivor inherits the 
whole of the property, if. there be no 
offspring, and on his or her death his or 
her parents inherit the property, and in 
their absence his or her uncles and aunts 
become his or her heirs as the case may 
be. Thus, the grandfather and grand- 
.- mother are, according to this section, 
postponed to one’s uncles and aunts; cor- 
sequently, this rection is contradictory on 
this point to 8. 19, where the grandfather 
and grandmother, as set out above, come 
in before one’s uncles and aunts. Inview 
of the well established principle that?in- 
heritance shall not ascend where it can 
decend, the principle as enunciated in the 
second part of section 96, Book 10 of the 
Manugye must be given effect to. In 
Ma Tin v. Ma Shwe Sint (1) (at p. 43%), 
Maung Ba, J. said : 

“The claimants being equidistant from tke pro- 
pcsitus, the second principle, viz., the nearer excludes 
tke more remote, can have no application. This 
principle is, in my opinion, subject to the fireat and 
dominant principle, viz, inheritance shall 


(1.4 R27; 95Ind. Cas. 91; A IR 1926 Rang, 
118; ð Bur. LJ 5l. 
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not ascend where it can descend. The natural 
corollary to this dominant ‘principle 18 that there 
should be no ascent more than necessary. 


In Maung Kun v. Ma Chi (2), (at p. 230*), 


this principle is re-affirmed as follows: 

“Applying the principles enunciated by the 
Judicial ‘Committee in Ma Hnin Bwin v. U Shwe 
Gon (3) the rule of construction to be applied for 
determining whether the parents or the brothers 
and sisters in such a case are the heirs of the 
deceased is under the Burmese Customary Law 
that the right of succession, whenever possible, 1s 
not to ascend, and that’ rule is to prevail rather 
than the rule that the nearer relation excludes the 
more remote.’ , , 

The reason why inheritance shall not 


ascend more than necessary, or to put it 
in other words, the right of succession, 
whenever possible, is not to ascend, 1s 
explained by Lord Shaw in Ma Hnin 
Bwinv.U Shwe Gon (3), at p. 97, as fol- 


lows: l 
“The figure which earlier appears is the simple 
one of water which cannot find an outlet being 
borne back to its source; but as the Dhamma- 
thats developit isfound that the source of the 
returning water cannot be reached until the 
intervening inlets and creeks have all been filled 
up, and there appears to bə the conception ac- 
cordingly, not of at once reaching to the source, 
namely the parent, without having exhausted the 


collaterals, namely the brothers and sisters.” 
Now, if: | 
“tbe source of the returning water cannot be 


reached until the intervening inlets and creeks have 
all been filled up” 

then a first cousin, who is 
oneof the intervening inlets, must be 
preferred to that of a great-aunt. ‘That 
a first cousin isto be preferred to a great- 
aunt or great-uncle is not entirely un- 
supported by authority. In Spark's Code 
which wasintroduced in 1860 with the 
sanction of the then President in Council 
for the then Province of Pegu the learned 
authorin his chapter on inheritance said 


as follows: 

“60, The fundamental principle of Burmese law 
ia that whenever possible to avoid if, an estate 
shall never ascend, 

6l. The three orders of succession are: 1, The 
descendant lina children and their descendants; 2. 
The collateral linebrothers and sisters and their 
descendants; 3. The ascendant line parents and their 
representatives in order. | 

62. If there are any heirs in the first or des- 
eandant line, they exclude the second or collateral 
line; if there are no heirs in the first line, but 
heirs in the second line, the latter exclude the third, 
or ascendant line. 

63. The esame principle governs the succession 

(2) 9 R 217; 132 Ind, Cas. 284; A IR 1931 Rang. 
113; Ind. Ru). (1931) Rang. 172. 

(38 L B R1; 23 Ind. Cas. 433; A ITR1914 PO 
97; 41 0857; 7 Bur. L T 105; 16 Bom. L R 377; 27 
ML J4]; 18 OW N 112]; 16 M LT 142; 200 L 
J 264; 1L W 914; 41 IA 121 (P 0). 


-~ *Page of 9 R.—[Ed.] 
{Page of 8 L. B. R.—[Bd.] 
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in the ascendant line, that is to say, if there are 
no parents their collaterals and descéndants of those 
collaterals, exclude the grand-parents, and so on." 

The learned author did not quote any 
authority for his proposition of law, but 
in so far as the contest between the claim 
ofa first cousin and that of a great- 
uncle or a great-aunt is concerned, the 
learned author evidently relied on an 
extract from the Kyannet Dbhammathat, 
which isin these terms: 

“On the death of parentes their children shall 
‘inherit their estate; failing children, grand-children 
‘or great grand-children shall inherit; failing even 
grand-children or great grand-children; the descend- 
ants of the father's brothers and those of the mother's 
sisters shall inherit.” - 


For all these reasons I would hold 
that the decision of the learned trial 
Judge that the claim of the defendant- 


respondent is to be preferred to that of 


the plaintiff-appellant is correct. I would 
dismiss the appeal with costs. 
N, Appeal dismissed. 
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ment of share-holders—Essential conditions—Intention 
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from circumstances—Difference between English and 
ete Law—Income Tax Act (XI of 1922), s. 23-A 

Before an Income-tax Officer can assess the share- 
holders ofa company under sg, 23-A (2) of the Indian 
Income Tax Acton accumulating or undistributed 
profits of the company, he has to be satisfied on two 
heads: firstly that the profits of thecompany have 
been allowed to accumulate beyond theexisting and 
contingent needs of the company having regard to the 
maintenance and development of the company or 
that a reasonable part of the profits having regard 
to the said needs have not been distributed to its 
members; secondly, he must be satisfied that such 
accumulation or failure to distribute is for the 
purpose of preventing the imposition of tax upon 
any of its members in respect of their shares 
in the profits so accumulated or not distributed. 
The purpose, however, must bea matter largely of 
S from the facts of the case, [p. 103}, cols. 1 & 
Where a private company was formed in 1926 
withthe principal object of securing and holding 
shares in other companies and though there were 
large profits year after year they were not dis- 
tributed till 1930 and the company failed to ex- 
plain the large accumulation of profits: 

Held, that, the Income-tax Authorities were entitl- 
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ed to come to the conclusion that there was an in- 
tention to prevent *the imposition of tax andeto 
assess the share-holders under s, 24-A (2), Income Tax 
Act. 

Held, further that though there was no finding in 
express words that failure to distribute was for the 
purpose of preventing imposition of tax, the Income- 
tax Officer had stated that the conditions ofs, 23-A 
(2) had been fulfilled and this decision was confirm- 
ed by the Roard of Revenue, the assessment under 
s 23-A (2) could not be held to belegal for want of 
an express finding as to the intention of the asses- 
sees. 

Advocate-General of Madras for Mr. M. 
Subbaroya Ayyar, for the Petitioners. 

Mr. Patanjali Sastri, Special Counsel 
for the Commissioner of Income-tax (Res- 
pondent.). 

Beasley, C. J.—The question under re- 
ference is: 

“Whether s. 23-A could be legally applied to this 
case, there being no finding that failure to distribute 
Rs, 36,180 was with a view to prevent the imposition 
of tax on any of the share-holders.”. 

Sub-section 2 of section 23-A which is the 
one in question reads as follows: 

“Where the Income-tax Officer is satisfied that a 
company is under the control of not more than five 
of its members and that its profits and gains are 
allowed to accumulate beyond its reasonable needs, 
existing and contingent, having. regard to the main- 
tenance and development of its business, without 
being distributed to the members, or that a reason- 
able part of its profits and gains having regard to 
the said needs, has not been distributed to its mem- 
bers in such manner as to render the amount dis- 
tributed liable to be included in their total income, 
and that such accumulation or failure to distribute 
is for the purpose of preventing the imposition of 
tax upon any of the members in respect of their 
shares in the profits and gains so accumulated or 
not distributed, the Jncome-tax Officer, may, with 
the previous approval of the Assistant Commissioner, 
pass an order that the sum payable as income-tax by 
the Company shall not be determined, and thereupon 
the proportionate share of each member in the pro- 
fits and gains of the Company whether such profits 
and gaing of the Company have been distributed 
to the members or not, shall be included in the 
total income of such member for the purpose of his 
assessment thereon.” 


The facts of the case are that the asses- 
sees in the three cases before us, which 
have been ordered to be consolidated, are the 
three share-holders of the Comorin Invest- 
ment and Trading Company, Limited, Tuti- 
corin. This Company is a private limited 
Company registered on January 9, 1926, 
under the Indian Companies Act, its princi- 
pal object being to acquire and hold stocks 
and shares in Companies and other public 
bodies and distribute .the income there- 
from among its’share-holders. The greater 
part of the income of the Company is 
derived by way of dividends from its large 
share-holding in the Madura Mills Company, 
Limited. Year after year since 19-6 the 
Company earned large profits. These 
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profits were not distributed as dividends 
to “its share-holders but were carried to the 
Reserve Fund. During the year 1929-30 
the profit so derived was Rs. 1,33,222 
according to the Profit and Loss Account. 
This with the balance in the Profit and 
Loss Account brought forward from the 
previous year amounted to Rs. 2,98 680-12-11. 
No part of it was distributed as dividends 
but the whole of it was disposed of as 
below:— 


Rs. a. “D 
Amount transferred to - 
General Reserve 1,02,500 0 0 
Amount transferred to 
Insurance Reserve 60,000 0 0 
Balance 1,36,1£0 12 11 


_ At the fifth Ordinary General Meeting of 
the share-bolders held on May 30, 1930, 
this balance of Rs. 1,36,180-12-11 was dis- 
tributed as follows; 








Rs. a. p. 
Transferred to General 
Reserve 1,00,000 0 0 
Transferred to Insurance 
Reserve 35,705 13 10 
Balance : 474 15 1 
Total 1,386,180 12 Il 








The Income-tax Officer, Tuticorin Circle, 
the Assessing Officer held (1) that the 
Oompany was under the control of two of 
its members Mr, A. Harvey and Mr. J.C. 
Harvey; (2) that its profits were allowed 
to accumulate beyond its reasonable needs 
without being distributed among its mem- 
bers; and (3) that the conditions laid 
down in s, 23-A (2) of the Act were ful- 
filled. He, therefore, proposed to take 
action under that section and accordingly 
referred the matter to the Assistant Com- 
missioner of Income-tax for his approval 
as required by that sub-section. The 
Company objected and contended before 
the Assistant Commissioner that as it owed 
large sums of money to its creditors it 
would be improper to pay dividends to 
the share-holders until its current Habilities 
were reduced to a reasonable figure and 
that, its entire capital baving keen in- 
vested in fixed assets, it had not fluid 
resources from which dividends could be 
paid Both the objections were overruled 
by the Assistant Commissioner. He accord- 
ingly approved the proposal of the Income- 
tax Officer to apply the provisions of 
s. 23-A of the Act to the assessment of the 
Company; and, therefore, the Income-tax 
Officer passed an order under s, 23-A (2) 
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on September 14, 1931. The assessee® 
lodged appesls with the Oommissioner 
under sub-s. (1) of s, 33-A of the Act 
putting forward the same objections as 
those raised by the Company before the 
Assistant Commissioner and the Income- 
tax Officer. The Commissioner concurred 
with the findings arrived at by the two 
latter and referred the appeals to a Board 
of Referees for decision under s. 33-A (3) 
of the Act. After the submission of the 
petitions of appeal, however, the petitioners 
offered in a letter dated November 4, 1931, a 
new explanation for the Company’s failure 
to distribute the profits. alleging that the 
Company’s large holding in the Madura 
Mills Company, Limited, had fallen in 
value, that the depreciation in value on 
March 31, 1930, was Rs. 24 lakhs, that they 
had to provide for this and that this was 
why the Company had carried its profits to 
the Reserve Account without distributing 
dividends to ite share-holders. The Income- 
tax Commissioner was of the opinion that 
this point should not be allowed to be 
considered before the Board of Referees as 
it was an entirely new case and, even so, 
the explanation did not furnish a valid 
ground for disturbing the order of the 
lower authorities. The Board of Referees 
overruled the Income-tax Commissioner's 
objection that an entirely new case could 
not be considered and after taking into 
ccosideration the evidence produced by the 
assessee arrived at the conclusion that the 
Company was justified in not distributing 
Rs. ],00,000-0-0 cut of the Rs. 1,36,180 
amongst the share-holders:- but that’ the 
Rs. 30,180 ought to have been. so distri- 
buted. In the order of the Board of Re- 
ferees the latter amount is dealt with as 
follows: 

“In the same meeting it has also been resolved to 
place Rs, 35,705-13-10, the remaining amount of the 
profits of the year towards the Insurance Reserve 
Account, We have not been shown what this Re- 
serve Account is, Nor have we been convinced that 


the Company is entitled to set apart such an amount 
towards the Insurance Account without distributing 


. the same among the share-holders.” 


Accordingly the Income Tax Officer held 
that the result of the decision of the Board 
of Referees with regard to the Rs. 35,705-13-10 
was that his order under s. 23-A (2) was 
confirmed, He, therefore, did nct deter- 
mine the-income-tax payable by the Com- 
pany but added the proportionate share 
of each share-holder in the profits and 
gains of the Company to his individual 
income and assessed the share-holders 
accordingly. The Income-tax Commis- 


— we 





t 
, 
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sioner declined to state a case to the High 
Court ; and accordingly the matter came 
up to the High Court; and the order was 
made directing him to state a cage raising 


| the question propounded here. Hence this 
', reference. 


The assessees’ contention here is that what 


|, ig required by sub-s. (2) of s, 23-A is a 


finding that the failure to distribute the 
profits is for the purpose of preventing the 
Imposition of tax upon sny of the members 
and that the Board of Referees did not so 
find when they held that the sum in 


question ought to have been distributed. - 


On the other hand, the Income-tax 
Commissioner contends that it follows 
from the finding of the Board of 


Referees that they agreed with the 
Income-tax Authorities that the failme 
to distribute the sum in question was with 
a view to evade tax cn that sum. Our 
attention was drawn during the course of 
the argument to a number of English deci- 
sions upon the similar section in the English 
Act—s. 21 of the Finance Act of 1922— 
but a distinction between the Indian 
section and the English section has been 


‘pointed out quite properly by the assessees’ 


learned Counsel. In the English cection 
the purpose of preventing the avoidance 
of tax is set out in the form of a preamble 
to the section as follows: 

“ With a view to preventing the avoidance of the 
payment of super-tax through the withholding from 
distribution of income of a Company which would 
otherwise be distributed, it is hereby enacted as 


- follows:” 


and it has been heldin Carlaw & Sons, 
Lid. v, Inland Revenue Commissioners (1), 
that this being so, itis not necessary that 
the Special Commissioners have to be 
satisfied that there has been an intention 
to evade tax before a direction can be made 
under s. 21 of the Finance Act because the 
preamble of s.21 cannot either-restrict or 
extend the enacting provisions in the sec- 
tion and that condition does not appear 
there. 

Lord Sands on p. 120" says :— 

“ It ig quite open to the share-holders of the Com- 
pany to eatisfy the Special Commissioners that they 
had a reasonable cause for withholding from dis- 
tribution a considerable part of their profits. If they 
fail to do so, if they cannot show the Special -Com- 
missioners that they were influenced by that pur- 
pose, and that it wasa reasonable purpose, thev, in 
the view of the legislature, there is a presumption 
of law that avoidance of super-tax is the object of the 
retention of the undistributed profits, and it is 


(1) (1926) 11 Tax Cas, 96; (1926) Sc. L T 623; 
(1926) S. O. 870, 


*Page of (1926) 11 Tax; Oas—[id.| 
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ak kan A a oo case that the Commission. 
_ In the Indian Act the condition as to 
intention to evade payment of tax appears 
in the section itself. Under the English 
section companies are as it were classed 
under two heads:—those that reasonably 
distribute and those that do not—and, where 
a Company is proved to be in the latter 
class, the consequences of the section follow 
and the whole of the undistributed profits 
become liable to be taxed ag if distributed 
to the share-holders: Glazed Kid, Ltd. v. 
Inland Revenue Commissioners (2), Colcille 
Estate, Lid. v. Inland Revenue Commissioner 
(3) and London and Northern Estates Co., 
Ltd. v. The Commissioner of Inland Revenue 
(4). Ido not think it necessary to refer to 
any of the other decisions cited under the 
English Act. Relying on the express 
words of the section the assessees contend 
that the Income-tax Authorities have not 
proved any such intention, that the Board 
of Referees have not recorded any verdict 
upon this point and that there igs no pre- 
sumption of law that there was any un- 
reasonable withholding from distribution of 
the profits, with that object in view. Mr. 
Patanjali Sastri, on the other hand, points 
out that the assessees started the Company 
in 1926 and that they hold all the shares 
and have distributed none of the profits 
during any of the years up to 1930.” He 
contends that the assessees formed them- 
selves into a Company for the purpose of 
withholding the profits from distribution in 
order to evade income-tax, that the depre- 
clation in the Madura Mills was only in 
1929-30 and that nevertheless these large 
earnings were withheld from distribution 
In previous years. He argues that 
that was their intention then and that in 
the year in question they did not change 
their intention and emphasiseg the very 
important fact that the explanation which 
was put before the Board of Referees was 
one which was put before them for the 
first time and was not the explanation given 
to the Income-tax Authorities originally. 
The Income-tax Authorities had expressly 
found that the assessees had allowed 
Rs. 1,36,180-9-4 to accumulate beyond 
the Company’s reasonable needs and had - 
done so in order to evade the tax. The 
Board of Referees have found against the 
Income-tax Authorities f with regard to 


(2) (1931) 15 Tax. Oas, 445. 
(3) (1931) 15 Tax. Oas 485; 
L T 28; (1939) 2 K B 393. 


100L IK R 101; 144 
(4) (1931) 16 Tax Cas. 128, l 


1034 


Rs, 1,00,000 but agree with them that 
Rs. 34,180-9-4 had been allowed to accumu- 
late beyond the reasonable needs of the 
Company. What is the effect of that 
finding ? The issue as between the In- 
come-tax Authorities and the  assessees 
was whether thesums of money had been 
withheld from distribution with’ the 
obiect named. The assessees contended 
that it was not with that object at all 
but with another object, namely, as re- 
gards the particular sum, viz., 35,709-13-10, 
of keeping it in the Insurance Reserve 
Account. The Board of Referees have 
found that the Company was not entitled to 
do this and, therefore, the only reason put 
forward against the contention of the 
TIneome-tax Authorities was negatived. No 
other explanation was put forward before 
the Board of Referees and consequently 
there was failure on the part of the assessees 
to furnish any reasonable answer tothe 
Income-tax Authorities’ contention. After 
al, what is it that the Income Tax Authori- 
ties have to do before they can apply s. 23- 
A (2)? They have to be eatisfied that 
the failure to distribute is for the pur- 
pose of preventing the imposition of tax 
upon any ofthe members of the Company. 
How isthis purpose to be proved ? Human 
motives are obscure, difficult of ascertain- 
ment and sometimes conjectural; and it 
seems to me that this must be a matter 
largely of inference, Are.the facts here 
sufaciently strong to warrant such an 
inference ? The failure to distribute any 
part of the profits of the Company which 
were very large in any year after its 
inception and the failure of the assessees 
to explain the very large accumulation of 
profits withheld from distribution in the year 
in question seem tome to lead to only one 
conclusion, namely; an. intention to prevent 
‘the imposition of tax; and I am unable to 
agree with the contention of the asses- 
sees that the finding of the Board of 
Referees can have any other implication put 
upon it except that it is in agreement 
with the view of the Income-tax Auth- 
-orities. The result is that, in my view, 
the question propounded should be ans- 
wered in the affirmative. 
Costs Rs. 400 to the 
Income-tax. ; f ; 
Cornish, J.—I am of the same opinion. 
Before an Income-tax Officer can assess the 
share-holders of a Company under s., 23-A 
(2) -of the Indian Income Tax Act on 
accumulated or undistributed profits of 
the Company he has to be satisfied ontwo 


Commissioner of 
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heads. Firstly, that the profits of the 
Company have been allowed to accumulate 
beyond the existing and contingent needs 
of the Company, having regard tothe 
maintenance and development of the Com- 
pany, or that areasonable part of the profits, 
having regard to the said needs, have not 
been distributed to its members, Secondly, 
he must be satisfied that such accumulation 
or failure to distribute is for the pur- 
pose of preventing the imposition, of tax 
upon any of the members in respect of 
their shares in the profits so accumulated 


or not distributed. Unless both these con- 


ditions are satisfied, and in each case it is 
a question of fact, the members of the Com- 
pany do not become liable to assessment on 
their shares in the accumulated or un- 
distributed profits. The Income-tax Officer 
in the present instance has found that the 
profits of the appellant Company have 
been allowed to accumulate beyond the 
reasonable needs of the Company. He does 
not exactly say that the accumulation was 
made for the purpose of evading taxation. 
lt would have been better if he had been 
explicit. But the finding isto be implied 
from his statement that he was satisfied that 
the conditions laid down in thesection had 


been fulfilled. Therefore, there must 
be taken to be a finding: of fact that 
profits to the extent of Rs. 1.33,180 
had been accumulated beyond the 


reasonable needs of the Company, and 
that the accumulation was designed to 
screen thes: profis from taxation. These 
fiadings of fact were confirmed by the 
Commissioner. The effect of the order of 
the Board of Referees, to whom a further 
appeal was carried, was to allcw the 
Company's appeal with regard to the sum 
of Rs.1 lakb, which the Referees held was 
reasonably appropriated to meet depre- 
ciation in the Company's assets. But with 
respect to the remaining Rs. 36,180 the 
appeal failed, and pro tanto the Commis- 
sioner's order stood. The Referees do not 
say that they find that the sum of Re. 36,180 
was accumulated for the purpose of escap- 
ing taxation. But it is clear that the ap- 
pellants chose to standor fall by their 
contention that the whole of the accumula- 
tion represented a genuine and reasonable 
need of the Company, and when their 
claim failed tobe substantiated in respect 
of the sum of Rs. 36,180, the finding of the 
Income-tax Authorities that this part of the 
accumulation was for the purpose of evad- 
ing taxation remained unaffected. The ap- 
pellants might, I suppose, have contended 
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before the Referees that even if.the ap- 
propriation of this sum tothe Company's 


needs was not justified, there was not 
sufficient proof that it was done with the 
intent to escape taxation. But there is no 
trace of such contention being put before 
the Referees. No question of law, there- 
fore, arises in regard to it. 

Pandrang Row, J.--I agree with my 
Lord, the Chief Justice. 

Bei Question answered 

in affirmative. 


LAHORE HIGH COURT 
Miscellaneous First Appeal No. 438 
of 1935 
June 17, 1935 
ABDUL RASHID, J. 
TIRU NAWAL KISHORE- 
KHAIRATI LAL— APPELLANTS 
versus | 
SARDAR SINGH AND ANCTHER 


——RESPONDENTS. 

Arbitration— Hindu joint family—Karta authoris- 
ang co-parcener to make reference to arbitration— 
Held, such member could make valid reference. 

Where the karta of the joint Hindu family authorised 
one of the co-parceners who was also the managing 
member of the joint family firm, torefer the dispute 
between the parties to the arbitration of a particular 
individual : 

Held, thatsuch a co-parcener could make a valid 
reference, so asto bind tke other co-parceners. 

¿Case-law referred to | 


Misc. F. A. fromanorder of the Sub- 


Judge, Ist Class, Delhi, dated Decem- 
ber 7, 1934. 

Mr. Kishan Dayal, for the Appel- 
lants. 


Mr. Nawal Kishore, for the Respond- 
ants, 

Judgment.—The material facts of the 
case for the purposes of this appeal may 
be shoitly stated. 

On July 8, 1932, the firm Nawal Ki- 
shore-Khairati Lal, presented an applica- 
tion inthe Court of the Senior Subordi- 
nate Judge, Delhi, under para. 20, Sch. I, 
Civil Procedure Code, stating that a dispute 
between the applicants on one side and 
Sardar Singh and Mithu Mal, respondents 
on the other, had been referred to arbitra- 
tion; that Lala Hazari Mal had been 
appointed the sole arbitrator; that he had 
given his award on April 4, 1933, 
awarding the applicants Rs. 2,08,607-15-6 
against the respondents, and praying that 
the Court may order the award to be 
filed and proceed to pronounce judgment 
in accordance with its terms. On behalf 
of Sardar Singh, respondent, numerous 


æ 
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objections were taken to the validity of 
the award. It was pleaded, inter alia, that 
there was no valid and binding submis- 
sion to arbitraticn, that Babu Mal had 
no authority tomake a reference to arhi- 
tration, and therefore the agreement to 
refer was invalid and the award was not 
binding on the respondents. It is unneces- 
sary to state the other objections contain- 
ed in the written statement - of Sardar 
Singh as they are not relevantfor the 
purposes of this appeal. The trial Court 
held that all the objections raised to the 
validity of the award as such on behalf of 
the respondents were untenable, but that 
the award could not be enforced as there 
was no valid reference to arbitration. 
This decision was based on the ground that 
the applicants’ firm was a joint Hindu 
family firm; that Khairati Lal was the 
manager of the joint Hindu family, and 
that Babu Mal asa co-parcener in the 
joint family or as the managing member 
of the firm Nawal Kishore-Khairati Lal 
had no authority to make a valid reference 
to arbitration. The application to file the 
award having been dismissed, the ap- 
plicants have preferred an appeal to this 
Court. 

It was strenuously contended on behalf 
ofthe appellants that though tha firm 
Nawal Kishore-Khairati Lal was a joint 
Hindu family firm, Khairati Lal had en- 
trusted tte management of the firm to 
Babu Mal, that for all practical purposes 
Babu Malhad become the manager of 
the joint Hindu family in place of Khai- 
rati Lal, and that Babu Mal was there- 
fore entitled torefer the dispute between 
the appellants and the respondents to 
arbitration. It was further very strenu- 
ously urged that in fact Khairati Lol had 
signified hisassent to the appointment of 
Lala Hazari Mal as the sole arbitrator 
before the execution by Babu Mal of the 
agreement to refer (Ex. P-4). This fact, 
according to the appellants, was known 
to the respondents and that is why they 
consented to be parties to the agreement to 
refer the matter to arbitration, and ac- 
cepted Babu Mal as the sole representative 
of the joint Hindu family firm. 


_ The most important piece of evidence 
in this cass consists of tha statement 


made by Sardar Singh, respondent, on 
January 26, 19314, beforeths framing of 
the issuzs by the trial Court. The open- 


ing portion of this statement may be quote q 
n extenso: ; 
“I had -dealings with the petitioner firm, We 
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had a dispute about these dealings Babu Mal, 
K:-bairati Lal, myself and ithu Mal appointed 
Lala Hazari Lal as an arbitrator to settle that 
dispute. I admitted the principal amount which 
was dus to the petitioner firm, but as they had 
been charging interest for the last ten years, I 
disputed their right to do so. An agreement of 
reference was drawn up and the signatures marked 
A on theagreement of reference dated March 28, 
1923, filed by the petitioner are mine.” 


When this statement was referred to by 
the Counsel for the appellants, the Counsel 
for the respondents at once raised the 
objection that the name of Khairati lal 
asone of the persons who had appointed 
Lala Hazari Mal as an arbitrator had 
_ been wrongly recorded in this statement. 
A reference to the Urdu statement of 
Sardar Singb, however, showed that he 
had stated therein also that Khairati Lal 
was one of the persons who had consented 
to the appointment of Lala Hazari Mal 
as an arbitrator to settle the dispute bet- 
ween the parties. In spite of this fact, 
Mr. Nawal Kishore for the respondents 
submitted that the name of Khairati Lal 
had crept into this statement by mistake, 
and ihat Khairati Lal, who admittedly 
was the manager of the joint Hindu 
family owning the appellants’ firm, had 
never consented to the appointment of 
Lala Hazai Mal as an arbitrator. The 
record of the lower Court must be pre- 
sumed to be correct, specially as the 
Urdu and the English records are identical 
in this respect. As mentioned above, this 
statement of Sardar Singh was .recorded 
on January 26,1934. Sardar Singh again 
appeared asa witness (D. W. No. 5), on 
April 27, 1934. At that time even, he 
never retracted the statement made by 
him on January 26, 1934, and 
. reproduced above. It must, therefore, be 
held that before the execution of the 
agreement to refer, Khairati Lal’s consent 
“to the appointment of Lala Hazari Mal 
as the sole arbitrator had been obtained 
jin the presence of Sardar Singh and 
Mithu Mal, respondents, The position 
therefore isthat the karta of the joint 
Hindu family authorised Babu Mal, one 
of the co-parceners and the managing 
member of the appellants’ firm, to refer 
the dispute between the parties to the 
‘arbitration of Lala Hazari Mal. It was 
conceded that Khairati Lal, the karta of 
“the family, could refer the present dis- 
pute tothe arbitration and the only point 
- taken by the respondents was that Babu 
. Mal, not heing the karta of -the family, 
could not refer the dispute to arbitration, 
even though he was the managing mem- 
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a of the firm Nawal Nishore-Khairati 
al. 

It was urged by the Counsel for the res- 
pondents that the statement of Babu Mal 
(P. W. No. 4), shows that a plaint régard- 
ing the claim of the appellants had been 
drafted on March 28, 1933, that the court- 
fee stamp had been purchased for insti-- 
tuting the suit, and that it was at the 
suggestion of Lala Hazari- Mal that he 
was appointed an -arbitrator to settle the 
dispute and the appellants consequently 
refrained from bringing a suit. If was 
contended that in -these circumstances, 
there wasno time to consult Lala Hazari 
Mal before the execution of Ex. P-4. On 
a reference to the record, it is clear that 
Hazari Mal, Babu Mal, Sardar Singh and. 
Mithu Mal, allreside at Delhi. There was 
therefore nothing improbable in all the 
four persons walking to- the -house of 
Hazari Mal to ascertain his wishes regard- 
ing this dispute before executing the 
agreement of reference. In view of the 
admission made by Sardar Singh on 
January 26,1934, and in view of the fact 
that this admission was not withdrawn 
even on April 27, 1934, when Sardar 
Singh made his second statement, it was 
unnecessary for Babu Mal to refer to this 
matter in his statement dated June 23, 
1934. Be that.asit may, the fact remains 
that it is established by Sardar Singh 
respondent’s testimony that Khairati La 
had agreed tothe appointment of Lala 
Hazari Mal as the sole arbitrator before 
the execution of Ex. P-4. In this view of 
the case, no other point arises, and 1 
therefore hold that the reference to arbit- 
ration wasa perfectly valid one, and that 
Babu Mal was fully authorised- to make 
the reference. 

It was further contended on behalf ofthe 
appellants that the lower Court had erred 
in holding that Babu Mal had no authority 
to refer the dispute between the parties to 
arbitration without any express authorisation 
from Khairati Lal. It was maintained that 
Babu Mal asthe managing co-parcener of 
the joint Hindu family business, was 
entitled to make a reference, that Khairati 
Lal had practically retired from business 
and had entrusted the entire management 
of this firm to Babu Mal who had signed 
the agreement to refer as the “managing 
member” of the firm Nawal Kishore- 
Khairati Lal. The lower Court in deciding 


this point against the appellants has 
relied on two Single Bench rulings of 
this Court. Both of these cases are, how- 
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“ever, distinguishable from the present case, 


In Gainda Mall v. Nihal Chand Chhajju 
Mal (1), it was held that one partner ina 
joint Hindu family business could not 
refer a matter in litigation to arbitration 
and so bind the other partners. The 
reference inthe reported case was not, 
however, made by the managing member 


‘of the firm and there was no evidence on 


‘the record to show that the other partner 


had ceased to take any interest in the 
‘Management of the joint Hindu family 
business. Moreover, all that was decided 
in that case was that the award was not 
binding on the partner who had not signed 
the agreement to refer. 

_ The objection in that case had been 
taken by the person who had not signed 
the agreement torefer and not by the 
opposite party. In Diwan Chand v. Punjab 


National Bank, Ltd. (2), it was remarked 


that the manager ofa joint family busi- 
ness had authority to bind the partners 
only in the ordinary matters of that busi- 
ness and could not refer a matter to arbi- 
tration so as to bind other partners. This 
observation was, however, an obiter dictum 
asthe case was decided on the point that 
the Executing Court had no jurisdiction to 
go behind the decree and entertain objec- 
tions regarding its validity even if the 
decree based on ths award was a nullity. 
Khairati Lal stated as a witness in the 
present casethat firm Nawal Kishore- 
Khairati Lal was being managed exclu- 
sively by Babu Mal for the last eight 


years, that Babu Mal was the manager of 


the firm and had every right and power to do 
anything with respect to this firm (uniko 
har ek akhtiar hat woh kuchh hi karen). 
In these circumstances, I have grave doubts 
whether the respondents have any right 
to raise any objection to the validity of 
the agreement to refer specially as they 
aubmitted tothe jurisdiction of the srbi- 
trator. Reference may be made in this con- 
aection toa Division Bench ruling of this 
court reported in Gurun Ditta v. Pokhar 
Fam (3), at p. 699*, where the following 
ybserVations occur ; 

. “It must, therefore, beheld that Maghar Mal 
yas a party to the reference orin any case had 
wbmitted tothe jurisdiction of the arbitrator. 
Wloreover, itis significant that it is not Maghar Mal 


er any ofthe other plaintiffs who is impeaching 

(1 84 Ind, Cas, 726; A I R 1925 Lah. 261; 6 Lah. L 
W 502. i 

(2) 133 Ind. Oas. 553; A I R 193? Lah. 231; Ind, 
Rul. (1931) Lah. 798. 

(3) 8 Lah. 693; 1014 Ind, Cas, 202; A I R 1927 Lah. 
62; 9 Lah. L J 569. T : à 
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the award on this “ground; The ‘objection comés 
from the opposite party and in my opinion it does 
not lie in their mouths to pick holes in the award 
or this score.” : l 

It was heldin Narayan Singh v, Rang 
Lal Singh (4), that : 

“Hindu Law authorises a younger member of & 
Mitakshara joint Hindu family to alienate or 
otherwise deal with immovable property belonging 
tothe family for family necessity whenever he is 
put forward tothe outside world by the elder mem- 
bers ofthe family as the managing member.” 

In the present case, ıt is clear that 
Khairati Lal had throughout been putting 
forward Babu Mal as the managing mem- 
ber of the family. Iam, therefore, inclined 
to hold that itis not open to the respon- 


.dentsto raise any objection to the validity 


of the agreement to refer on the ground 
that Khairati Lal had not signed the 
agreement to refer. Mr. Nawal Kishore 
telied on a Single Bench ruling of the 
Madras High Court reported as Venkata- 
ramanujacharlu v. Vasudevacharyulu, 96 
Ind. Cas. 273 (5), but it is unnecessary to 
deal with that case in detail as the facts 
of that case were quite different from the 
facts of the present case. The other points 
which were decided by the trial Court in 
favour of the appellants were not agitated 
by the Counsel for the respondents, 

Forthe reasons given I accept this 
appeal, set aside the judgment and the 
decree of the lower Court, dated December 
7, 1934, and order the award of Lala 
Hazari Ma}, dated April 4, 1933, to be 
filed and I pronounce judgment in accord- 
ance with the terms of the award. A 
decree shall be drawn up according to 
the award. The respondents must pay the 
costs ofthe appellants throughout. 


D. Appeal accepted, 
(4) 29 0 797, 
. (5) 96 Ind. Oas. 273. 


MADRAS HIGH COURT 
Civil Appeal No. 394 of 1929 
October 10, 1934 
STONE AND PakENHam Watsu, JJ. 
P. N. RAGHAVAN PATTAR AND otupes— 
PLAINTIFFS-—APPELLANTS 
VETSUS 


S. ARUMUGHAM AND ANOTHER— 
DEFEN DANTS—RESPONDENTS 
Chit fund—Nature of transaction—Bond by bidder 
—Test to see if clause in bond is penal in nature— 
Obligation to pay lump sum on failure to pay an 
instalment—Whether penalty—Contract Act (IX of 
1872), s. 74. 
A chit fund transaction is not a case of borrowing 
at all. A chit fund auction is not different from 
any other auction save that as a rule what is sold 
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is a present sum of money which is “movable 
property” and no “goods” within the meaning of 
the Contract Act, whereas at most ‘auctions what 
: is sold are goods, in the ordinary sense. In essence 
the person: who offers the highest discount and, 
therefore, becomes the owner of the chit fund is a 
purchaser at an auction and the contract is one of 
sale and not of borrowing. The highest bidder 
purchases the chit by offering (1) the highest dis- 
count and (2) a bond for the future payments of instal- 
ments and these two things together constitute the 
consideration thathe gives for the right which he 
pa immediately, the subject-matter of the 
chil. 

In order to determine whether a clause in a 
bond in the case of a chit fund transaction, is a 
penalty under s. 74, Contract Act, or nob, it js 
irrelevant to consider whether the amount of the 
chit that he buys and amount of. the instalments 
that he undertakes to pay areorare notthe same, 
To hold that the obligation to pay the lump sum 
on failure to pay an instalment is a penalty would 
have the effect of relieving the purchaser of the 
chit fund from his obligation ito carry out the 
contract that he has made and to pay the con- 
sideration that he has offered at the time of the 
auction, i 

It caı make no diisrance that the amount 
of the bond is larger than the amount of the chit 
fund, Subbiah Pillai v Muthia Pillai (8^, relied 


oD, 
Appeal against a decree of the Sub-Judge, 
Coimbatore, dated January 3), 1929. 


Mr.C. S. Swaminathan, for the Appel-. 


lants. 

Messrs. A. C. Sampath Ayyangar and T. 
R. Srinivasa Iyer, for the Respondents. 

Stone, J.—'This appeal raises a simple 
point in connection with a chit fund 
transaction. ThegSubordinate Judge has 
treated a certain clause in a mortgage bond 
as a penalty clause and has varied its terms 
in favour of the defendants. The ques- 
tion is whether he was right in so doing. 
The examination of the point is bo be 
found on page 16 of the printed pleadings 
under the heading of the 4th issue. The 
learned Judge does not refer to any Cases. 
He does not definitely give the reasons 
why he considers that the clause in ques- 
tion is penal’ but he puts it on the following 


ground ; 

“As the plaintiffs are mere stakeholders who 
have merely to collect the instalments at stated 
intervals and as they do uot require the entire 
amount from defendant No. 1for distribution among 
the share-holders at once, the ends of justice will 
be met with in this case if a decree is passed for 
the instalments that are overdue on the date of 
the plaint with interest at 18 per cent. per annum 
on the amount of each instalment from the date of 
default to the dete of the plaint as provided for in 


the bonds.” 

The material facts are as follows: 

The plaintifs are the stake-holders of 
a chit fund. The scheme of this fund 
was to collect from the contributiors to 
the fund so mapy rupees, gather by that 
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means a fund and put that fund up 
auction. The person who offers the hig! 
discount at the auction gets that fu 
less the discount (which was distribut 
between the other contributors) and lé 
the current contribution due from t 
quction-purchuser. It was a term oft 
purchase that the person offering ft 
highest discount should bind himself 

pay the future instalments. The defenda 
accordingly beund himself in thts ca 
by two bonds Ezs. A and B. In essen 
the bonds provide that he shail pay t 
future instalments as they become d 
and if he fails to pay any instalments 
the due date, then he says in the bond: 

“I shall pay the same within 15 days from | 
date of default with interest at 2 per cent, ] 
mensem. If default is made eren in respect 
the payment by that time and thus default 
committed in respect of any one instalment l sh 
pay in one lump the entire amount of all 1 
instalments to come with interest at Re. 1-0 1 
cent, per mensem from the date of default af 
ex?luding the payments that I have made fori 
instalments that had gone by previous to the c 
in respect of which default is committed by ° 
without having anything to do with the instalme: 


yet to come.” ; 
Now it is said that the default clau 


brings this case within s. 71, Illus. | 
Contract Act, because in «esence {F 
chit fund transaction is a contract of lo: 
wherein the borrower borrows a sum 

money and gives a bond for a larger su 
of money with a default clause in th 
bond. The case in Muthukrishna Iy 
v. Sankaralingam Pillai (1) was according 
pressed as showing that a clause of ił 
nature should be regarded as a defat 
clause. Muthukrishna Iyer v. Sankaralt 
gam Pillai (1) is a case of 

loan of money on an instalment bond ar 
it has no applicability whatsoever to 
case like the present unless this is 

essence a loan transaction. In our opini 
this is not a case of borrowing atall. | 
the auction the person bidding the highe 
discount is regarded as a purchaser of t] 
subject-matter of the auction. There 

no reason we can see why a chit fur 
auction is different from any other auctir 
save that as a rule what is sold is 
present sum of money which is ‘“movat 
property” and no “goods” within |. 
meaning of the Contract Act, whereas: 
most auctions what is sold are goods, 
the ordinary sense. But even a chit au 
tion in some cases has as the subjec 


‘matter the sale of goods in the ordiną 


J u 36 M 229; 18 Ind. Cas. 417; 13 M L T 20; 24M 
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sense, viz, ‘rice, and if seems to us clear 
. that im essence the person who offers the 
` highest discount and, therefore, becomes 
the owner of the chit fund is a purchaser 
at an auction and the contract is one of 
“sale and not of borrowing. Different con- 
siderations may apply after the coming 
into force of the Indian Sale of Goods 


Act, 1930, which excludes money frem this 


class of goods. As to this we express no 
opinion. The highest bidder purchases 
the chit by offering (1) the highest dis- 
count (2) a bond for the future payments 
of instalments and these two things toge- 
ther constitute the consideration that he 


gives for the right which he buys im- 


mediately, the subject-matter of the chit. 
From that if seems to us to follow that 
it is irrelevant to consider, in determining 
whether the clause in the bond which he 
gives ig a penalty or not, whether the 
amount of the chit that he buys and 
the amount of the instalments that he 
undertakes to pay are or are not the 
same. Yet this is essence of the argu- 
ment addressed to us by the Counsel for 
the respondent who sought to bring this 
case within Illus. (g) to s. 74, Contract 
Act, which illustration is a case of Joan 
where the borrower borrows a hundred 
rupees but gives a bond for rupess two 
hundred, 

Here it is said that ihe chit purchaser 
borrows the amount of the chit fund and 
gives a bond for the amount of his in- 
wtalments. Thus if the amount of the instal- 
ments happens to be more than the chit 
fund that he buys the case is on all fours 
with the case of a borrower of Rs. 100 
who gives a bond for Rs. 200 and is, 
therefore, distinguishable from illus, 
iJ)» Now the effect of the default clause 
ma bond given by the purchaser in.a 
hit fund has been considered by a number 
$ Judges and Benches of this High Court 
and the decisions are all one way except- 
ng a decision of Sreenivasa Ayyangar, 
Y., in Subbiah Pillai v. Shanmugam Pillai 
2), which was reversed on appeal, and 
nother decision of the same learned Judge, 
which was referred to in Subbiah Pillai 
. Muthia Pillai (3) in appeal and was 
istinguished but not expressly overruled 
nd a decision of Ramesam, J., in Mu- 
wkumaraswamit Pillai v. Subramanya 


(2) 108 Ind, Cas. 319; ATR 1928 Mad, 245; (1927) 
L wt: 

(3) 146 Ind. Oas. 1026; A I R 1933 Mad. 657; 38 L W 
id; GML J 302; 6 R M 308; (1933) M W N 
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Chettiar (4), which it is said is in favour 
of the respondent but which on perusal 
be found to be a case 
wherein the learned Judge has expressly 
refused to decide the point now in issue. 
On the other hand there is avery careful 
decision of Anantakrishna Ayyar, J., in 
Kunju Nair v. Narayana Nair (5), wherein 
all the authorities are considered that 
existed up to that date including Mau- 
thukrishna Iyer v. Sankaralingam Pillai 
(1). There are also two Bench decisiones, 
Vaithinatha Iyer v. Govindaswami Odayar 
(6) and Subbiah Pillai v. Muthia Pillat 
(3) which followed Vaithinatha Iyer v. 
Govindaswami Odayar (6). There is also 
the decision of my learned brother, Pa- 
kenham Walsh, J., reported in Ayyakannu - 
Pillai v. Doraiswami Pillai (7). The only 
way in which it is sought to distinguish 
this case, as I understand the argument, 
from that series is this. Here it is said 
that the bond is for a larger sum than 
the amount of the thing purchased the 
chit; and in the other cases this was not so. 
We are also pressed with Muthukrishna 
Iyer v. Sankaralingam Pillai (1) on the 
view that in essence ihe chit purchaser 
is a borrower of money. 

Now we have examined the records in 
Subbiah Pillai v. Muthia Pillai (3) and 
we can find no distinction between that 
case and this case on the facts. There 
the bond was larger than the chit fund. 
Further we are of the opinion that it can 
make no difference that the amount of 
the bond is larger than the amount of 
the chit fund and further we are of the 
opinion that a chit fund transaction of 
this kind is entirely different from a loan 
transaction in which the borrower at the 
time of the loan gives a bond for more 
than the amount that he borrows. This is 
a case of a purchase and itis a part of 
the contract that the purchaser has 
to pay the principal sum reserved by the 
bond together wilhinterest. There are 
two ways provided in which he shall pay, 
viz. (1) either by instalments or (2) by 
a lump sum. We do not consider it neces- 
sary to express an opinion on the question 
as to whether e. 74 applies ab all to 
cases of this kind. Section 74 of course only 
applies when a contract has been broken 

(4) 102 Ind. Cas, 14; A I R 1927 Mad. 1103, 


(5) 140 Ind, Cas, 838; A IR 1933 Mad, 252; Ind, 
Rul. (1933) Mad. 51; 37 L W 93. 
(1922) M 


(6) 67 Ind, Cas. 995; AI R 1922 Mad, 67; 
W N 203; 42M L J5851, 

(7) 145 Ind. Cas, 1008; AI R 1933 Mad, 725; 38 L 
W 344; 6 RM192, 
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sum down; it may be a question as to 
whether there is any breach until the 


‘purchaser has failed to pay at all or not 
‘merely failed to pay in one mode, 


It may 
be there is cnly a breach when he has 


‘not merely failed to pay his instalments 


-but:-has also failed to pay the lump sum 


-on failure 


so that he has not paid at all. To hold 
that the obligation to pay the lump sum 
fo pay an instalment is a 
penalty” would have the effect of relieving 
the purchaser of the chit fund from his 


-obligation to carry out the contract that 


- and which we think 


‘other not 


he has.made and to pay the considera- 
tion ‘that he has offered at the time of the 
auction. 

In view of the Bench decision being 
the same way as the decision of Anan- 
takrishna lyer, J., which reviews all the 
cases and with which we entirely agree 
ig indistinguishable 
from this case, and the decision of my 
learned brother, and also bearing in mind 
the fact that Ramesam, J’s judgment does 
not deal with this point and that of the 
two decisione of Srinivasa Ayyangar, d., 
one has been reversed on appeal and the 
followed in subsequent cases, 
we are of the opinion that this appeal 
succeeds with costs throughout and that 
the decree should be as prayed for less 
the amount decreed by the lower Court 
which we understand has been paid into 
Court and drawn out. 


A-N. Appeal allowed. - 
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MADRAS HIGH COURT 
Criminal Revision Case No. 222 
of 1935 
Criminal Revision Petition No. 204 
of 1935 
August 13, 1939 
| MENON, J. 
Inre MAHALINGA NADAR AND ANOTHER 
—PETITIONERS — RESPONDENTS 
Criminal Procedure Code (Act V of 1898), s. 416— 


l Penal Code (Act XLV of 1860), ss. 467, 1]}4— Produc- 


forged document in proceedings in Couri— 
Power of Court to make complaint against witnesses. 

A complaint for en offence under ss. 467 and 
114 of the Penal Code, cannot be made unders 476 
ofthe Criminal Procedure Code, against a person 
who was not aparty tothe proceedings in which 
tho offence was committed but only a witness in 
such proceedings. Chenciah v. Emperor (1), referred 


Or, .R. Petition under ss. 435 and 439 of 


i 


tion of 
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and if a contract of tale provides alter- 
native modes whereby a purchaser may’ 
pay either by instalments or by a lump’ 
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the Code of Criminal Procedure, 1888, pray 
ing the High Court to. revise the order 
of the District Court, -Madutra,. dated Feb- 


yuary 11,1935, in C. M. A. No. 72 of 1934 


preferred against the order of the Court o; 
the District Munsif, Tirumangalam, datec 
September 3, 1934, in O. P. No. 17 of 1934 

Messrs. K. S. Jayarama Iyer and K 
Swaminatha Iyer, for the Petitioners, ~ 

The Public Prosecutor, for the Crown. 

Order.—This is an application to set 
aside the order of the District Judge ol 
Madura, confirming that of the District 
Muusif of Tirumangalam, laying a complaint 
against the petitioners for offences unde 
£8. 467 and 114, Indian Penal Code, and alec 
under s. 193, Indian Penal Code. 

A suit was brought on a promissory note 
the genuineness of which was denied by-the 
defendant. The names of the petitioner: 
appear therein as attesting witnesses: anc 
they gave evidence in support of that pro- 
missory note. The Court found the pro; 
missory note te be not genuine and has lai 
a complaint against the plaintiff, the peti 
ticners and two others, who swore in sup 
port of an earlier promissory note. Th 
learned District Judge upheld the order ih 
respect of the plaintiff and the petitioners 
and allowed the appeal of the other two per 
sons. 

The question is, whether a complaint, i 
the circumstances, is ccmpetent against h 
pelitioners in respect of offences punish 
able under s. 467 and 114, Indian Pen 
Coce, and whether it is necessary and e 
pedient inthe interestsof justice to ord 
their prosecution for an offence under s. 19 


‘Indian Penal Code. 


As petitioners werenot partiesto thesui 
but were only witnesses, a complaint ca 


-not be made against them under the pr 


visions of s. 476, Criminal Procedure Code 
as was held in numerous decisions of thi 
Court [Chenciah v. Emperor (1)], ete. Th 
order of the learned District Judge cann 


` therefore, be upheld to this extent. 


They are next alleged to have committe 
perjury, in swearing that the promisso 
note in question was genuine and that th 
attested it. No doubt that document h 
keen found to be not genuine, but I am n 
at all satisfied ihat it is necessaryor e 
pedient in the interests of justice to pros 
cule them ; or that there isany reasonab 
probability of the prosecution ending i 
a ccnvicticn. It is more or less a ma 


(1) 42 M 56]: 50 Ind, Cas. $87; 36 MLJ 296: 9 
W 349; (1919) M W N 183; 25M LT 356; 20 Gr. L 
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for the Appellants. 


1935 ` 
ter of oath ` against oath : and the record of 
the evidence they gave consists of merely 


‘notes of evidence’, a8 
Smal. Cause nature. 


Nos. 4 and 5) the learned District Judge 
himself thought itinexpedient to prosecute 
them for perjury. Having regard to all 
thése circumstances, I am of opinion that it 


.is not necessary to proceed with the com- 


plaint -against the petitioners. 

The order of the lower Court, so far as it 
is against the petitioners, is set aside and 
the complaint against them is directed to 
be withdrawn. 

A. Order set aside. 


_ ALLAHABAD HIGH COURT 
p- e mmal Appeal No. 1003 of 1934 
March 27, 1935 
ka AND RAOHHPAL SINGH, JJ. 
J ADDU AHIR AND ANOTHER —APPELLANTS 
VETSUS 
EMPEROR—Oppostte Party, 

Penal Code (Act XLV of 1860), s. 302—Reason- 
able doubt asto guilt of accused, whether reason for 
“<desser penalty of transportation, 

The Penal Code, provides two penalties for murder, 
namely, death and the lesser penalty of transporta- 
tion. The lesser sentence was never intended to be 
imposed ina case wherethere appears tobe some 
doubt. If the Court at the end ofa case is left in 
any reasonable doubt about the matter, if must 
acquit, buton the other hand if it is left in no 
reasonable doubt concerning the guilt of the sccused, 
the appropriate penalty must in all cases, be imposed. 
Where there isa doubt in a murder case the Court 
should notand cannot pass a sentence of transporta- 
tion for life. 

Cr. A.from an order of the Sessions 
Judge, Benares. 


Messrs. K. N. Malaviya and S. K. Tagore, 


The 
Crown. 

Judgement.—The appellant Jaddu was 
charged before the learned Sessions Judge 
of the Benares District with an offence 
under s. 302, Pena: Code. He was con- 
victed of an offence under that section and 
sentenced to death. The appellant Ghur- 
bari was charged with abetment of the 
offence committed by the dppellant Jaddu 
and he was found guilty, convicted and 
sentenced to transportation for life. Against 
these convictions and sentences each ap- 
pellant has preferred an appeal to this 
Court and the record has also been for- 
warded to this Court for confirmation of 
the death sentence passed on the appellant 
Jaddu. 
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Government Advocate, for the 
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With regard to the. 
other two petitioners (who were respondents: 
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The charge ag&inst Jaddu was ‘that he 


r ‘together with one Kishun, who became an 


approver in the case, murdered one Zahur 
Khan at about a ghari before sunset on 
April 7, 1934, on the bank of the Ganges 
near the village Bargawan. The charge 
against Ghurbari was that he instigated 
and abetted the crime and that he was 
actually near the scene of crime when it 
was actually committed. 

The case against Jaddu was that he 
was guilty of premeditated and brutal 
murder and against Ghurbari it was 
alleged that he had actually planned it 
and had used his influence to get Jaddu 
and Kishun to commit it.- Further it 
was said that Ghurbari brought Jaddu 
and Kishun to the scene of the murder 
and remained near by apparently to see 
that his instructions were faithfully carried 
out. The learned Sessions Judge accepted 
the case for the prosecution and sentenced 
Jaddu to death, whereas Ghurbari was only 
sentenced to transportation for life. In 
the circumstances of this case it is 
difficult to understand why Jaddu was 
sentenced to death, whereas the person 
who instigated and planned the whole 
affair was only transported for life. In 


our judgment if the case for the pro- 
secution was proved, the appropriate 
sentence on both was a sentence of 


death. It is true that Ghurbari did not 
actually wield the lathi which caused the 
death of Zabur Khan, but without his 
instigation and without his influence over 
Jaddu and Kishun this crime would, in 
all probability, never have been committed. 
In those circumstances it was impossible 
to attribute a lesser degree of guilt to 
Ghurbari than to Jaddu. The learned 
Sessions Judge in summing up the case 
against Jaddu said that if was clear ; 

whereas in the case of Ghurbari he said 
the prosecution case was not quite so 
strong. It was apparently for this reason 
that he sentenced Jaddu to death and 
transported Ghurbari. The Indian Penal 
Gode provides 2 penalties for murder, 
namely, death and the lesser penalty of 
tranportation. The lesser sentence was 
never intended to be imposed in a case 
where there appears 10 be some doubt. 
If the Court at the end of a case is left 
in any reasonable doubt about the matter, 
ib must acquit, but on the other hand 
if it is left in no reasonable doubt con- 
cerning the guilt of the accused, the ap- 
propriate penalty must in all cases be 
imposed. Where there is a doubt in a 
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murder case the Court* should not and 
cannot pass a sentence of transportation 
for life. If the doubt amounts to a rea- 
sonable doubt the accused must be 
acquitted. If there was a doubt in the 
mind of the learned Sessions Judge con- 
cerning the guilt of Ghurbari, he ought to 
have been acquitted, but on the other hand 
if there was no doubt in his mind con- 
cerning the guilt of this appellant he 
should have been sentenced to death. In 
our judgment there was no justification 
whatsover for differentiating between the 
guilt of the two appellants in this case. 


Having regard to the view which we 
took at an early stage of the case for 
the prosecution, it was unnecessary to 
issue notice upon Ghurbari to show cause 
why his sentence should not be enhanced, 
but on the other hand if we were not 
satisfied of the innocence of Ghurbari we 
should have had no hesitation whatsoever 
in serving such a notice upon him and if 
we were eventually satisfied of his guilt 
of Imposing a sentence of death. (His 
Lordship after dealing with the prosecu- 
tion case and examining the prosecution 
evidence proceeded). In the result, there- 
fore, we allow the appeals of Jaddu and 
Ghurbari and direct that the convictions 
and sentences passed on them be set aside 
and that they be set at liberty forthwith 
unless required by the authorities upon 
any other charge. 


D, Appeals allowed. 
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The fact that the adoption was made'maliciously ol 
spitefully by the widow many years after her hus- 
band's death, to defeat the claims of the reversioners 
would not make the adoption invalid if it was other- 


awise valid. Raja Mukand Deb v. Sri Jagannath 


Jenomoni (1), referred to. 

Where it is proved that the daughter received part 
of hor father's property under the will, she cannot 
afterwards set up a title as an heir to her father 
and she is bound by the terms of the will of her 
rein so far as those terms are valid, [p. 1045, ‘col. 
1 

[ Oase-law referred to | 

A Hindu carries his own personal law with him, 
and a member of his family would be governed by 
that law unless itcan be shown that the emigrant 
renounced his personal law in favour of the lez loci, 
Such a renouncement of the personal law and the 
adoption of thelex loci would of course have to be 
proved, and there would be no presumption in favour 
of it merely by the fact that he was whatis called 
a ghar jawat and lived with his father-in-law. Bal- 
want Rao v. Baji Roa (2) and Abdul Hussain Khan 
v, Sona Dero (3), relied on. 

A testator might wish that only a natural born son 
of his daughter should succeed to his property and 
that an adopted son should not succeed, but that is 
contrary to the principles of Hindu Law. It is true 
that a son adopted by a daughter would primarily be 
a son adopted to her deceased husband, but at the 
same time, when once he is adopted, he becomes 
clothed with all the attributes of a natural born 
son by fiction of law, and he would therefore be 
entitled to succeed to his maternal grandfather under 
the principles of Hindu Law. A will by the grand- 
father, therefore, excluding him from succession, 
would be contrary to the principles of Hindu Law and 
therefore would be void. 

[Case-law referred to.] 

Held, (after considering the terms of the will) that 
the bequest over to the future natural born sons of 
testator’s daughtera as well as the further bequest 
over in favour of agnates, were both invalid as per 
provision of Hindu Law, as it stood in 1890, 

Held, also that the term ofthe will, which exclud- 
ed the adopted son of the daughter, were contrary 
to the principles of Hindu Law and that after the 
death of the daughter the property would devolve as 
per ordinary rules of Hindu Law. The Succession Act, 
does not operate retrospectively. [p. 1046, col. 
2. 

F. C. A. against the decree of the Addi- 


tional District Judge, Betul, in Civil Suit 
No. 105 of 1927, dated July 30, 1932. 


Judgment.— The appellants brought a 
suit for a declaration that the first res- 
pondent Punjabrao alias Krishnarao was 
not the adopted son of Balkrishna, the 
deceased husband of the second respondent 
Musammat Renabai, that he was not the 
legal heir of the family ancestral property, 
which came into the possession of Renabai 
aiter the death of her father Punjaji, and 
for a permanent injunction on appoint- 
ment of a Receiver. Their suit was dis- 
missed and they have now preferred this 
appeal. : 

The genealogical tree given in the judg- 
ment of the lower Court may be reproduced 
as it shows at a glance the relationship 
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between the parties ; — ° 
RAGHUNATHRAO (dead) 
E | 
Jairam (dead) Sheoram (dead) 
| | A 
Daulatrao Gambhirrao Narayanrao (dead) PunjaJ! (dead) 
(dead) (dead) 
| P 
ls | ; 

Manakrao Gulabrao, Nagorao, ; Musammat Renabai, 

(dead) (plaintiff (plaintiff (defendant 

= No. 5) No. 6) | No. 2) 

Ajabrao | | | 
(plaintiff Gaupatrao, Bhimrao, Kashirao, Ramrao, Laxman 

No. 7 (defendant (plaintiff (plaintiff (plaintiff alias Baba, 

No. 3) No. 1) No. 2) No. 3) (plaintiff 
| No. 4) 
| | 
Punjabrao, Kesheorao Sheshrao Vinayakrao, 
' (defendant 
No D). 


The property in suit all belonged to 
Punjaji, who died in 1890, leaving two 
widows Musammat Rukhma and Musammat 
Parbati‘and one daughter, the present 
respondent Renabai. It has been proved 
in the case and is now admitted by the 
respondents that Punjaji excuted a will 
before his death, which is on the record 
as Ex. P-13. That will was executed on 
September 5, 1890, shortly before his death. 
According to the will there were three 
heirs of the testator, namely, his two 
wives and a daughter, and he also included 
as an heir one Donaji, a grandson .of his 
grandfather Raghunath Patel. Punjaji 
gave directions in thé will for the division 
of the property, adding that after his 
death it was proper for his widows to have 
the affairs managed by Donaji, in whom 
he had full confidence, and he made some 
charitable bequests. The important part 
of the will as regards the present suit is 
contained in the directions for the dis- 
tribution of the property between his wives 
and his daughter and for the succession 
of the property after the death of his 
wives. After dividing the property the 
testator directed that after the death of 
the wives the daughter, 7. e., the respondent 
Renabai, would inherit all the property 
and any that might be acquired by the 
wives. This was further explained that 
what the testator meant was that in the 
case of the death of one wife it was not 
necessary that the property should go to 
the other surviving wife; but on the 
contrary it was to go to the daughter. 
There was a further direction that, if the 


daughter had sons, they would become 
the owners of the whole property, but, if 
she had no sons, the surviving near 
relations in his family would be the heirs 
after the death of the daughter. Renabai 
was married to Balkrishna, but he died 
in 1908, and it is admitted that they had 
no issue. It is further admitted that on 
Rukhma’s death in 1897 her share of the 
property came to Renabai and on Parbati's 
death in 1918 the property in her posses- 
sion also came to Renabal. Renabai is 
thus in possession of all the property be- 
queathed by Punjaji to his wives and 
daughter according tothe directions of the 
will. 

In 1923 Renabai adopted Punjabrao, the 
son cf the third respondent Ganpatrao, 
and after the adoption his name was 
changed to Krishnarao. The appellants 
challenge this adoption on all grounds. In 
the first place they contend that the adop- 
tion was never validly performed; then 
they contend that Renabai had no authority 
to adopt, and the adoption, if any, was 
invalid; and lastly, what is probably 
their chief contention, they contend that, 
even if the adoption were validly made, 
it would have no effect according to the 
will of Punjaji, and that after Renabai’s 
death, without any issue of her body, the 
property would revert to the family of 
Punjaji, as directed in the will: in other 
words, it was contended that the clause 
in the will referred to above only applied 
to natural born sons and did not include 
any adopted son, and that in the event 
of Renabai having no issue the property 
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would revert to the testators family, and 
such reversion could not be defeated by 
Renabai making an adoption. 

In this respect the will must be inter- 
preted and a finding must be given as 
to the testator’s intention, but, even accept- 
ing for the time being that the inter- 
pretation put upon the will by the appel- 
lants is correct and that the intention of 
the testator was that only a natural born 
son orsons of his daughter Renabai should 
inherit, still the further point has then 
to be consideréd whether the bequest-over 
in the will, in default of such natural 
issue, is valid or void, as held by the trial 
Court. Another point to be considered is 
whether the adoption was valid, 2. e., whe- 
ther Renabai had authority to adopt. 
This depends on whether it is held that 
Renabai was governed by the Bombay 
School of Hindu Law or by the Mitakshara 
School, because it may, we think, be 
accepted that express authority of Renabai’s 
deceased husband to adopt has not been 
proved: she could only, then, have an 
authority to adopt if she was governed 
by the Bombay School of Hindu Law. 

The appellants have denied the actual 
fact of adoptign, but this denial is, we 
think, pointless in view. of the overwhelm- 
ing evidence on the record to prove the 
actual fact of adoption. We would only 
refer to para. 14 of the judgment of the 
trial Court and to the evidence discussed 
therein. As noted by the Additional 
District Judge, no fewer than 33 witnesses 
have been examined by the defendants 
to prove the adoption, and Bhimrao himself 
as P. W. No. 1 has practically admitted 
that he was invited to the adoption 
ceremony. His evidence has been referred 
to by the Additional District Judge. 
Although Bhimrao denied that he was 
present at the ceremony, he has admitted 
that he came to know in the village that 
the first defendant was adopted by Renabai 
and that he cameto know of the adoption 
two days after it took place. He has 
further admitted that they called the first 
defendant the son of Kenabai’s deceased 
husband, and we think that his evidence 
amounts to an admission ofthe adoption. 
In-view of this admission by the first 
plaintiff, Bhimrao himself, we do not think 
that there is any point in again going 
through the mass of evidence adduced 
by the defendants on the subject. That 
evidence has been discussed by the lower 
Court, and it has not been rebutted. A 
great deal was made in argument by the 
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learned Counsel for the appellants of the 
discrepancy in dates given in the defend- 
ants’ statements with regard to the 
adoption, and of some discrepancy with 
regard to printed invitations issued. ‘These 
points have been considered by the Judge 
of the lower Court, and we think that 
he has rightly attached little importance 
to them. There is, as already remarked, 
overwhelming ‘evidence to prove that the 
adoption took place, and the only- point, 
therefore, that remains to be considered 
with regard to the adoption is whether it 
was valid, 

Various reasons were given by the 
appellants for holding that the adoption 
was invalid, and it was argued among 
other things that the adoption was only 
performed maliciously or spitefully by 
Renabai, somany years after her husband’s 
death, to defeat their claim, Even, 
however, accepting this last contention, 
that fact would not make the . adoption 
invalid if it was otherwise valid, and in 
this connection we would only refer to 
one of the cases cited by the learned 
Counsel for the appellants themselves, 
namely, Raja Makund Deb v.Sri Jagannath 
Jenamoni (1), where it has been held 
that, even ifan adoption was performed 
for a wrong motive, such asa bribe, the 
validity of the adoption would not thereby 
be rendered invalid, 

It was contended in the lower ‘Court 
that Renabai had been given up by her 
husband, but that was found against the 
plaintiffs in the trial Court, and the plea 
has not been again urged in appeal. It 
must be held, therefore, that Renabai had 
not been rejected by her husband, that 
she was his widow, and that, if she was 
governed by the Bombay School of Law, 
she had power to adopt a son to her 
deceased husband. The trial Court has 
found on Issue No. 2 that Baikrishna, the 
deceased husband of Renabai, was a 
resident of Berar and that he was govern- 
ed by the Bombay School of Hindu Law. 
The finding is given in para. 8 of the 
judgment, and there can, we think, be no 
doubt that it is correct, The evidence 
proves beyond all doubt that Balkrishna 
resided in Chandur Bazar in Berar and, 
although he subsequently went to Waghoda, 
where his father-in-law lived, he would 
according to the decision of their Lordships 
of the Privy Council in Balwant Rao v 

(1) 2 Pat. 469 at pp. 485, 486; 72 Ind. Oas. 230; (1923) 


Pat. 97; 1 Pat. L R 271;4 PLT 427; A IR 1923 
Pat. 423. 
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Baji Rao (2), carry his own personal law 
with him, and a member of his family 
would be governed by that law unless it 
can be shown that the emigrant renounced 
his personal: law in favour of the lex loci. 
There is no evidence that we have seen 
to show that Balkrishna ever renounced 
his law or that he adopted the law of the 
Central Provinces. Such a renouncement 
of the personal law and the adoption of 
the ley loct would of course have to be 
proved, and there would be no presump- 
tion in favour of it merely by the fact 
that Balkrishna was what is called a ghar- 
jawal and lived with his father-in-law. 
We would refer to Abdul Hussein Khin 
v. Sona Dero (3), where it has been laid 
down how the adoption of customs has 
to be proved, and the same would apply, 
we think, to the renouncement of the 
personal law and the adoption of the 
lex loci. As noted above, there is no such 
evidence in the present case, and, there- 
fore, we must uphold the finding of the lower 
Court that Balkrishna was a resident of 
Berar, who originally migrated from the 
Bombay Presidency, that he was, there- 
fore, governed by the Bombay School of 
Law, and that he took his own personal 
law with him when he went to reside in 
the Central Provinces. Renabai, as the 
widow of Balkrishna, would be governed 
by her husband's law, and, therefore, 
the adoption made by her to her deceased 
husband was valid. 


It has been admitted before us in 
argument, and we think it is also proved, 
that Renabai took the property under the 
will and by inheritance, and, therefore, 
even though on the death of the widows 
she would be the heir of her father Punjaji, 
she cannot now set up a title as such heir, 
having once taken under the will. For 
this view we have been referred to the 
English case Dalton v. Fitzgerald (4), 
which has been followed in Appa Rao v. 
Gopalrao (5). We have also been referred 
to Jageshwar v. Pandurang (6), and 


(2) 16 N L R 187; 57 Ind. Oas. 545; 39M L J 166; 
(1920) M W N 483; 22 Bom. LR 1070;28 MLT 157; 
18A LJ 1049; 12 L W 679; 47 I A 213; 250 W N 243; 
48 O 30 (P 0). 

(3) 45 O 430; 43 Ind. Cas, 306; 16A L J 17; 4 PL 
W 27; 34 MLJ 48; 22 O W N 353; 23 M L T117; 
27 O L J 240; 1 P L R 1918; 20 Bom. L R528; 128 L 
R 104; 451 A 107P 0). 

(4) (1897) 2 Ch. 86 at p 93; 66 L J Oh. 604;45 W R 
685; 76 L J Oh. 700. 

(5) 18. M L J 409. 

49) 7N LJ 82; 78 Ind. Cas. 840; A I R 1924 Nag. 
19. 
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Ramayya v. Mahalakshmi (7). It must be 
held, therefore, wé think, that Renabai 
took under the will and is bound by the 
terms of the will so far as they are valid, 
and, therefore, the question of interpreta- 
tion of the clause of the will is im- 
portant. 

In this connection we have been referred 
to Dinbat v. Nusserwanjı kustomji (8), 
Mary Harriett Annie Wilson v. George 
Oakes (9), and Gurusami Pillai v. Sivakami 
Ammal (10). In the present case the only 
clause that is to be interpreted is the 
clause, which is called the bequest-over, 
relating to the devolution ofthe property 
after the death of Renabai without issue. 
The clause is towards the end of the will 
and is-as follows:— 

“Ladki majkur ko ladke paida hoge toh 
woh yah kul jaidad ke malak honge, agar 
ladke paida na honge toh bad wafat ladki 
mere ke mere khandan ke janarda ke rishte- 
dar jo rahenge woh waras honge”. 

Great stress was laid by the learned Counsel 
for the appellants on the words`paide honge, 
and then again on the words paide na honge 
and if was contended that these words refer 
only to the process of natural generation and 
not to adoption. It may-be noted that 
there is no reference to adoption in the will 
and it seems that the testator either did 
not contemplate the possibility of adoption 
or did not intend that an adopted son was 
to take his property. We think that the 
contention of thelearned Counsel for the 
appellants is correct and that the word 
“paida” would refer only to a natural born 
son and notto an adopted son. It is also 
intelligible that a testator would be willing 
that his own property should go to the 
natural born sons of his daughter, but 
would not wish that hisproperty would go 
out of his own family, if there were no such 
sons, by passing toan adopted son, who by 
fiction of law would be the son of his 
adoptive father, i. e., the deceased husband 
of the daughter. The testator cannot, of 
course, be held to have prohibited his daugh- 
ter from adopting, and of course he would 
have no power to doso, On the other hand, 
he possibly could say that, if his daughter — 
adopted a son to her deceased husband, 


(7) A IR 1922 Mad. 357; 64 Ind. Cas, 481; 14 L W 
33: (1921) M W N 434, ; 

1g) 49 01005; 69 Ind. Cas. 323; (1922) M W N 787; 
ATR 1922P G3ll; 4 U P LR(P O) 105; 17L W 
174: 27 OW N 199; 3LM L T 213; 37 O L J 420; 25 
Bom. L R 625; 45 M L J572; 491 A 323 (P 0), 

(9) 31 M 283. : 

(10) 18 M 347; 22 I A 119; 5 ML J 106;6 Sar. 610 
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such son would be the heir of all his adop- 
tive father’s property, but would not take 
the testator’s property, and that in such an 
event, the property would revert to the tes- 
tator’sown family. We think that that is 
the clear meaning of the will and that it 
must be interpreted accordingly under the 
principles laid down in the cases cited 
above. 

It only remains then to consider whether 
these bequests in the will are valid. The 
lower (Oourt has held that the first be- 
‘quest in favour of Renabai’s sons was in- 
valid because it was a bequestin favour of 
unborn persons. The Court has further 
heldthat the bequest in favour of the re- 
lations in default of Renabai’s issue was 
void because of indefiniteness, and, lastly, 
that theexclusion of an adopted son from 


. inheritance was ‘void because it was 
contrary to the principles of Hindu 
Law. 


We are‘of’ opinion that these findings of 
the lower Court are correct. In the first 
place, itis clear that the bequest in favour 
of any sons that might be born to Renabai 
was a bequest in favour of unborn persons, 
and as a matter of fact Renabai had no 
song: ab the timeof Punjaji’s death, That 
such a bequest is invalid was laid down 
asfar back as 1872 in the well-known 
case of Jotendromohan Tagore v. Ganendro: 
mohan Tagore (11) and this has been follow- 
ed in subsequent cases including Sounda- 
rarajan v. Natarajan (12) where there was 
a bequest in favour of unborn persons—a 
case somewhat similar tothe present case. 
Itis true that such a bequest could now be 
made under the provisions of the Indian 
Succession Act, but that Act was passed in 
1925, and Punjaji’s will was executed in 
1890, and the Act of 1925 has no retrospec- 
tive effect. It may be noted that the be- 
quest in favour of sons, which was upheld 
by the Calcutta High Court in Bhupendra 
Krishna Ghose v. Amarendra Nath Dey (13) 
and again upheld on appeal from ‘that de- 
cision by their Lordships of the Privy Coun- 
cil in Bhupendra Krishna Ghose v. Ama- 
rendra Nath Dey (14) was not a bequest in 
favour of unborn sons; the sons were in 
existence at the time of the testator’s death, 


(11)9B L R 377; 18 W R 359; I A Sup. Vol. 47; 
ə Suth P O J 692; 3 Sar. P O J 82(P 0). 
` (12) 44M 446; 62 Ind Oas. 987; 40M LJ 354; 29 
ML T 210; (1924) M W N210;13 L W 662. 

(13) 41 O 642; 24 Ind. Ons. 458; 18 O W N 360. 

(14) 43 O 432; 34 Ind. Oas. 892; 19 M LT 97; 20 O 
WN169;20 M L J 110; 230 L J 169;14 ALJ 
167; 3 L W 252; (1916)1 M W N 73; 18 Bom, L R 347; 
43 IA12(P 0). 
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It is clear, therefore, that the bequest in th® 
present case in favour of Renabai’s sons is 
vold. 

Then again we are of opinion that the 
lower Court is right in holding that the 
bequest ‘to the testator’s relations is void 
for indefiniteness. This part of the’ will 
may be translated as follows:— 

“If po sons are born to my daughter, the surviv- 


ing relations inmy family will be the heirs after 
the death of my daughter", 


The lower Court has held that the-words 
“surviving relations in my -family” are 
vague and indefinite: and this seems to us 
to be correct according to the decision in 
Ramguttee Acharjee v. Kisto Soonduree 
Debia (15) referred to by the lower Court, 
It was not known who would be the relations 
of the testator’s family living at the time of 
his death—still less what relations would 
be living at the time of the death of the 
testator’s daughter. Most of the appellants 
were not even born at the time of Punjaji’s 
death, and we would agree with the lower 
Court that a general bequest in favour 
of relations ofthe testator who may be 
alive at the time of his daughter’s death 
is vold. 

Lastly, we agree with the lower Court that 
the exclusion of an adopted son, if such a 
son is excluded by the terms of the will, as 
we have held above, is bad as being contrary 
to the principles of Hindu Law. In this 
connection we have been referred to the 
decisions Suriya Rau v. Raja of Pittapur 
(16), Sri Raja Rao Venkata Kumar Mahi- 
pati Surya kau v. Sri Raja Rau Chella- 
yammi Garu (17), Kunhamina v, Kunhambi 
(18), Purna Shashi Bhattacharji v. Kalidhan 
Rai Chowdhuri (19)and Bai Dhanlazmi v. 
Hariprasad Uttamram (20). It is true, as 
we have said above, that a testator might 
wish that only a natural born son of his 
dau hter should succeed to his property and 
that an adopted son should not succeed, but 
that is contrary tothe principles of Hinda 
Law. It is true thata son adopted by a 
daughter would primarily be ason adopted 
to her deceased husband, but at the same 
time, when once he is adopted, he becomes 
clothed with all the attributes of a natural 
born son by fiction of law, and he would, 
therefore, be entitled to succeed to his 


(15) 20 W R 472. 

(16) 9 M 499 : < 

(17) 17 M 150. < 

(18) 32 M 315; 1 Ind. Oas. 195 

(19) 38 O 603; 11 Ind. Cas. 412; 15 O W N 693: 8A 
LJ 681;13 Bom L R451;140L Jl; (1911)2 M W 
N 403; 10 M L T 361; 21 M L J 1119.(P O). 
Mo 45 B 1038; 62 Ind. Oas. 37; 23 Bom. L R 
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maternal grandfather under the principles 
of Hindu Law. A will by the grandfather, 
therefore, excluding him from succession, 
would be contrary to the principles of Hindu 
Law and, therefore, would be void. 

On all grounds, then, we would agree 
with the lower Court that the bequests in 
the will (Ex. P-13), which are to take effect 
after the death of Renabai, are void, and 
the resultis that the position after Rena- 
bai’s death will be the same as if there had 
been an intestacy and the property will 
devolve according to the ordinary rules of 
inheritance. The adopted son, the first de- 
fendant-respondent, will, therefore, succeed 
and the appellants will have no claim to the 
property. l 

As a result, the appeal is dismissed and 
the decree ofthe lower Court is confirmed. 
Costs of the appeal will be borne by ap- 


pellants. Costs of the suit as ordered by 
the lower Court. 
D. Appeal dismissed. 





ALLAHABAD HIGH COURT 
Criminal Appeal No. 975 of 1934 
April 8, 1935 
ALLsop, J. 

NEK RAM AND oTHERS—APPELLANTS 
versus 


BMPEKOR—Oppositg Party 


Hindu Law—Marriage—Brother's right to arrange 
his sister's marriage — Mother's right — Marriage 
arranged by brother — Girl not consenting— Whether 
criminal offence by brother—Penal Code (Act XLV 
of 1860), s.366—Girl not removed from lawful custody 
—Her marriage by brother — Offence of abduction, 
if committed—Guardians and Wards Act (VIII of 
1890)—Brother already guardian of sister under Hindu 
Law—Whether should apply for being made guar- 
dian under Guardians and Wards Act. 

Under the Hindu Law, a brother has a right 
superior to that of a mother in arranging the marriage 
of hissister. Consequently he cannot be sentenced 
to imprisonment for a criminal offence merely 
because the girl afterwards says that she was not a 
consenting party. 

The girl was not ‘ physically removed from the 
custody of her mother because she had already been 
taken out of that woman's custody by the Oourt ; 

Held, that the marriage itself of the girl by her 
brother could not be treated as a constructive form 
of kidnapping because her brother was the person 
who was entitled to give the girl away in marriage. 
Hence nocriminal offence was committed. 

When, under the Hindu Law,a brother is a guar- 
dian of his sister and has a right to arrange for her 
marriage, there is no reason why he should be com- 
pelled to apply to be made a guardian of the girl 
under the Guardians and Wards Act. | 

Or. A, from an order of the Sessions 
Judge, Agra. 

Mr. B. S. Darbari, for the Appellants. 

The Government Pleader, for the Crown. 
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Jud gment.—There are five appellants 
in this case. Two, of them Nek Ram and 


Nathu Ram have been sentenced to a 
fine of Rs. 500, a third, Grend Singh to 
a fine of Rs, 100 and the two remaining 


ones Tej Singh and Harnarain to rigorous 
Imprisonment for a period of two years 
and three years, respectively. Nek Ram, 
Grend Singh and Tej Singh have been 
sentenced under s. 366, Penal Code, and 
Nathu Ram and Harnarain under s. 366, 
read with s. 109, Penal Code. The charge 
framed was one of abduction with the 
intent that the woman or girl concerned 
should be married against her will. This 
girl Musammat Gulkandi is the sister of 
the appellant Tej Singh and the daugh- 
ter of one Musammat Ohandrawalli who 
was left a widow 14 years before the 
alleged occurrence. Harnarain appellant is 
Musammat Chandrawalli’s brother.. The 
allegation was that the five appellants 
entered info a conspiracy: in order to 
marry this girl. Musammat Gulkandi_ to 
Nek Ram. The defence was that she had 


already been married to- Nek Ram 
sometime before. l 
The prosecution originated from a 


report made by a chaukidar:at the Police 
Station. This man is the chaukidar of 
the village in which Nek Ram and his 
brother Grend Singh lived. He reported 
that a marriage was taking place in his 
village, that the girl was about 12 years 
of age and that he had information that 
she had been taken away from some other 
village without the consent of her guardian. 
The Police went to the village next day 
and made some arrests. 

' The conspiracy, if there was one, began 
much eariler, because in May of the year 
1934, Nek Ram made a complaint that 
his wife, Musammat Gulkandi, had been 
enticed away from him and instituted a 
case under s. 498, Penal Code. On 
May 11, he asked for a warrant for 
the arrest of Musammat Gulkandi and she 
was arrested that night in the house of 
Jhamman Thakur, who'iis alleged to be 
Musammat Chandrawalli’s paramour. On 
May 12 the Magistrate delivered 
the girl to the custody of the appellant 
Harnarain who is her maternal uncle. 
According to some of the appellants, the 
girl remained with Harnarain from May 
12th to 20thand was then taken by him 
to Nek Ram’s house on the occasion of Nek 
Ram's nephew's marriage. She is alleged 
to have stayed in Nek Ram s house from May 
20, till June 4. Harnarain himself said 
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that he did not keep the girlin his custody, 
but took her to the house of Nathu Ram, 
another appellant who is also a relation 
of hers and is mukhia of his village. He 
said that this man sent her to Nek Ram’s 
house on June 4, the day when 
she was arrested, so that he could be 
married to her. Nathu Ram said that he 
had nothing to do with the matter. ; 
= The main point is that under the Hindu 

Law the appellant Tej Singh who is the 
girl’s eldest brother and who is now 21 
years of age was the person who had the 
right to arrange for her marriage. A 
brother has a right superior to that of a 
mother. It is to be noticed that the case 
was not originated by any report or com- 
plaint made by the mother although she 
has given evidence since for the prosecu- 
tion. The girl was about 16 years of age. 
It has been suggested on behalf of the 
prosecution that even a brother could not 
marry her againat her will. But it is surely 
not right-that a brother who is entitled 
under the Hindu Law to arrange for his 
sister’s marriage should be sentenced to 
imprisonment for a criminal offence merely 
because the: girl afterwards says that 
she was not’ a. consenting party. The 
learned Sessions Judge who saw the ap- 
pellants and the witnesses has given it as 
his opinion that the marriage between the 
girl and Nek Ram, was entirely suitable. 
Nek Ram was about 30 years of age and 
was apparently quite well off. There does 
not appear to have been anything im- 
proper about the marriage. Doubtless there 
may have been some dispute between Tej 
Singh on the one side and Musammat 
Chandrawalli on the other about the affairs 
of the family because of the alleged re- 
lations between Musammat Chandrawalli 
and Jhamman Singh, or as Musammat 
Chandrawalli says, because Tej Singh had 
taken to evil courses. 

There does not, however, appear to have 
been any abduction or kidnapping in this 
particular case. The girl was not physical- 
ly removed from the custody of Musammat 
Chandrawalli because she had already 
been taken out of that woman’s custody 
by the Court. The marriage itself could 
not be treated as a constructive.form of 
kidnapping because Tej Singh was the person 
who was entitled to givethe girl away in 
marriage. 

1 do not consider that in the circum- 
stances there van be said to have been 
any abduction. There is no real evidence 
of any abduction. The relations were 
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between an elder brother and a girl of 15. 
The learned Sessions Judge seems to have 
been influenced in some measure by his 
feeling that Tej Singh should have ap- 
plied to be made the guardian of the girl 
under the Guardians and Wards Act and 
should then have applied for permission 
to get her married. Tej Singh had, however, 
already the right under the Hindu Law 
to arrange for the marriage and I can 
see no reason why he should have been 
compelled to make an application “to the 
Court. I am clearly of opinion that no 
criminal offence was committed in this 
case. 

1 allow the appeal and setting aside the 
sentences and convictions direct that the 
fines or any part of them which may have 
been paid, shall be refunded and that the 


bail bonds of the appellants shall be 
cancelléd. 
D. Appeal allowed. 


BOMBAY HIGH COURT 
Fifth Criminal Sessions Case No. 20 of 
1934 
November 28, 1934 
Divatia, J. 
LAKSHMAN BALA— AccusEpD 
< versus 


EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 366—“Seduce”, 
meaning of—Whether used in the limited sense of 
committing the first act of sexual intercourse, 

The term ‘seduce’ ins. 366, Penal Code, is used 
in the general sense of enticing or tempting, and 
not in the limited sense of committing the first act 
of illicit intercourse. The eubstantial offence in 
the section is the act of kidnapping or abduction, 
and the intention or knowledge that the girl may be 
forced or seduced to illicit intercourse raises it to 
an aggravated form of the main offence of kidnap- 
ping or abduction and punishable with greater 
severity. The material words in the section are 
“ illicit intercourse" rather than “forced or seduc- 
ed.” It isthe illicit nature of the intercourse for 
which the kidnapping or abduction takes place that 
constitutes the aggravation of the offence and not 
the priority in point of time of such intercourse. 
Prafullakumar Basu v. Emperor (3) Krishna 
Maharana v. Emperor (4), Sappiah v Emperor (5). 
and Emperor v. Nga Ni Ta (6). relied on, Emperor 
i a (Dand Nura v. Emperor (2), not follow- 
ed. 


Mr. N. J. Jhabvala; for the Accused. 

Mr. G. A. Sabnis, for the Crown. 

Order.—The accused in this case is 
charged under s.. 366, Indian Penal Code, 
with the offence of kidnapping a girl 
under sixteen years of age from the lawful 
guardianship of her father in order that 
she may be seduced toillicit intercourse. 
In the alternative, he is charged with the 
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simple offence of kidnapping from lawful 
guardianship under s. 363, Indian Penal 
Code, It is common ground and it 18 
admitted by the girl that she used to have 
illicit intercourse with: the accused before 
the alleged offence took place, and it 18 
contended on behalf of the defence that 
the term ‘seduce’ in s. 366, Indian Penal 
Code, applies only to the first act of 
seduction, that is, inducing a woman to 
surrender her chastity for the first time, 
and that, therefore, where as in the fpre- 
sent case, a minor girl had illicit Inter- 
course with the accused before the alleged 
kidnapping took place, there is no offence 
under that section, although the offence of 
kidnapping under s. 363 might be estab- 
lished. The decision of this question rests 
on the meaning of the word ‘seduce’ as 
used in this section. According to its 
dictionary meaning, it is used in two 
senses, one, a general and the other, a 
specific sense, that is, generally, to entice, 
allure or corrupt, and specifically, to induce 
a woman to surrender her virtue or chastity 
implying thereby only the first act of 
illicit intercourse. In which of these two 
senses is that term used in s. 366, Indian 
Penal Code? On this point, there is 2 
conflict of opinion among the Indian 
Courts. The Allahabad and the Lahore 
High Courts have held that it is used in 
the latter sense: Emperor v. Baijnath (1), 
Nura v. Emperor (2) while the Calcutta, 
Patna and Madras High Courts and the 
Chief Court of Lower Burma have held 
that it is used in the former sense: 
Prafullakumar Basu v. Emperor (3), 
Krishna Maharana v. Emperor (4), Sappiah 
v. Emperor (5), Emperor v. Nga Ni 
Ta (6). There does not appear to be any 
reported ruling of our High Court. For 
the restricted sense, reliance is also placed 
on the English case of Rex v. Frederick 
Moon : Rex v. Emily Moon (T) where the 
words used are “seduction or prostitution” 

(1) A I R1932 All. 409; 138 Ind. Oas. 609; 33 Or. 


L J 669; 54 A756; (1932) A LJ 483; LR 13 A. 
81 Or.; (1932) Or, Cas. 513; Ind. Rul. (1932) All. 
488 


(2) A I R1934 Lah. 227; 151 Ind. Oas 741; (1934) 
Or. Oas. 458; 35 Or. L J 1386; 7 R L 191. 

(3) A IR 1930 Oal. 209; 125 Ind. Cas. 656; (1930) 
Or. Oas. 209; 31 Or. LJ 903: 57 O 1074; 50C L J 
593; Ind, Rul. (1930) Cal. 576. 

(4) AI R 1929 Pat. 651; 121 Ind. Oas. 477; 9 Pat. 
647; (1929) Or. Cas. 379; Ind. Rul. (1930) Pat. 
173 


(5) A IR1930 Mad. 980; 129 Ind. Cas. 463, (1930) 
Or. Oas. 1196; (1930) MW N 905; 3 Mad. Or. Cas. 
380; Ind Rul. (1931) Mad. 271. 

(6) 10 Bur. LR 196. 

(7) (1910) 1 K B 818, 
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in s. 17, Children’s Act of 1908, and it 
is held that seduction there meant sur- 


‘render or loss of chastity for the first time. 


_ In my opinion, the term “seduce” ie used 
in this section in the general sense of entic- 
ing or tempting, and not in the limited 
sense of committing the first act of illicit 
intercourse. The substantial offence in 
the section is the act of kidnapping or 
abduction, and the intention or knowledge 
that the girl may be forced or seduced 
to illicit intercourse raises it to an ag- 
gravated form of the main offence of 
kidnapping or abduction and punishable 
with greater severity. I do not think that 
the Legislature had in mind, while enact- 
ing this section, that it was only when a 
girl was kidnapped with the intention 
or knowledge that she should surrender her 
chastity for the first time that kidnapping 
would become a more. serious offence. while 
an act of kidnapping a girl even though 
avowedly for the purposé of: having illicit 
intercourse with her would only amount to 
the simple offence of kidnapping. if there 
was previous intimacy with: the girl. I 
think the material wordg in:the section ar 
“illicit intercourse” rather than “forced : 
seduced.”- It is the illicit’ nature of the 
intercourse for which the kidnappin ie 
abduction takes place that constitutes ike 
aggravation of the offence and not the 
priority in point of time of such 
course. The English case of Reg v. Fre 
Moon: Rex v. Emily Moon (7) is 
my opinion, a useful guide to the 
pretation of this section. There, “geduct; 

or prostitution" was itself a ' substanti; 1 
offence, made punishable as such and xe 
expression 1s used in a context which i 
different from the one in the res EN 
section, I, therefore, hold that 3 366, 
Indian Penal Code, applies to the alle a 
tions relied upon by the Prosecution d 
that the charge under that section is pr 

perly framed. paor 

N. 


inter- 
derick 
not, in 
inter- 


Order accordingly, 





P ki R mang HIGH COURT 
riminal Revision Application 
of 1935 No. 103 
April 8 1935 
ALLSOP, J. 
RAMJI LAL AND OTHERS— APPLICANTS 
EMPEROR Ope 
— OPP 
Penal Code (Act XLV of 1860) ar 
Public servani not acting in good Faai 
lity of s. 99—Free fight with 
woman—Injuries of same nature 


i » 103— 
f atth—A pplicadi- 
lathis to release 
on both sides— 
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| | 
Accused ‘discontinuing fight after release of woman— 
Held, accused did not exceed right of private de- 
fence, j 

The provisions of s. 99, Penal Code, are inap- 
plicable, where the act is not done by a public ser- 
vant in good faith, 

The whole of the party were preventing the re- 
lease of the woman and there was nothing whatso- 
ever to show that she would have been released if 
the personsinjured had not been attacked. There 
was a free fight with lathis. Two of the accused 
were injured in the same way as the persons on the 
other side, They had between them fewer injuries 
than the others, but the difference was not great. The 
nature ofthe injuries was the same, that is, they 
were the injuries caused in the lathi fight, contu- 
sions and contused wounds on the head and other 
parts of the body. The accused did not continue to 
beat the other side after the woman had been releas- 


ed : 

Held, that the accused who has aright of private 
defence, did not exceed that right even though more 
persons on the other side were injured. 


Or. R. App. from an order of the Sessions 
Judge, Muzaffaranagar, dated December 6, 
1934. 

Mr. G.-S. Pathak, for the Applicants. 

The Assistant Government Advocate, for 
the Crown. 


Order.—The six applicants have been 
fined Rs. 26 each under s. 147, Penal Code, 
and Rs. 26 each under s. 323, Penal Code, 
for rioting and voluntarily causing simple 
hurt to certain other persons. They have 
also been bound over to keep the peace 
under s. 106, Criminal Procedure Code. 

Tt appears that a case unders.498 Penal 
Code, was proceeding between the husband 
of one Musammat Chandro and some person 
or persons who where connected with the 
applicants. A bailable warrant was issued 
for the arrest of this Musammat Chandro 
and was delivered toa head constable and 
three constables. These officers proceeded 
to the village where the woman was alleged 
to be living, 7. e., the village of Barhauna. 
The complainant in the s. 498 case and 
friends orrelations of his from the village 
of Barla joined the police party. All these 
persons reached Barla early in the morn- 
ing and proceeded to arrest Musammat 
Chandro with the result that they were 
attacked and some of them were injured. 

The defence was that the Police party 
had entered the house, where Musammat 
Chandro wasin the early hours of the 
morning before day break and that they 
had been beaten because they were 
mistaken for dacoits. The Courts below 
very rightly disbelieved this story. They 
have found, however, that the fact that the 
warrant was a bailable warrant was never 
conveyed to. Musammat Chandro or to her 
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friends. The learned Magistrate has 
given quite good reasons for thinking 
that this was so and the learned Sessions 
Judge has agreed with him. The result of 
this finding was that the Courts below 
came tothe conclusion that the arrest of 
the woman was strictly not a legal ar- 
rest; but they found further that the ap- 
plicants had exceeded such right of 
private defence, as they may have had. 
The learned Sessions Judge was also 
inclined to apply the provisions of-s. 99, 
Penal Code, and to hold that no right of 
private defence existed. It is clear from 
the reasons given by the Magistrate for 


thinking that the fact that the warrant 
was bailable was not communicated 
and that the failure to give the in- 


formation was deliberate. The Magistrate 
was influenced in part by the fact that the 
complainant in the case under s, 498, 
Penal Code, and his friends were particularly 
desirous of obtaining possession of the 
woman. 

I think that the Courts below both con- 
sidered that the Police and those with them 
had deliberately refused to give the woman 
an opportunity of giving bail because 
they wished that she should be actually 
handed over to them. Ifthis was go, 
and I think there is good reason for 
thinking that it was so, there can be no 
doubt that the Police Officers were not 
acting in good faith. The provisions of 
s. 99, Penal Oode, were therefore, not ap- 
plicable. There can be no doubt that in 
the strictly Jegal sense the arrest was 
an illegal one and the woman was the 
victim of an offence of illegal confine- 


ment. The applicants had every right to 
protect her from the commission of this 
offence. l 


The only question was whether they 
exceeded their right of private defence. 
Neither of the Courts below have given 
any real reason for thinking that the 
right of the private defence had been 
exceeded. The learned Sessions Judge 
has sald that the Police party was savagely 
attacked, but I can see no justification 
for the use of this adverb. The learned 
Magistrate seems to have thought that the 
applicants exceeded their right of private 
defence because they caused injuries to 
four members of the pary of the 
complainant in the case under 
s. 495, Penal Code, while the woman was 
being held not by them, but by the head 
constable. I cannot agree with this conclu- 
sion. Itis obvious that the whole of the 
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party were preventing the release of the 
woman and there is nothing whatsoever to 
show that she would have been released 
if the persons injured had not been at- 
tacked. Jt is obvious that there wasa 
free fight with lathis. Two of the appli- 
cants. Nawal and Ramji Lal, were injured 
in the same way as the persons on the 
other side. It is certainly true that they 
had between them fewer injuries than 
the others, but the difference is not great. 
The nature of the injuries wasthe same, 
that is, they were the injuries caused ina 
lathi fight, contusions and  contused 
wounds on the head and other parts of 
the body. It does not appear that the 
applicants continued to beat the other 
side after the woman had been released. 
Once if is held that the applicants had a 
right of private defence in this matter the 
conclusion must be legally that they were 
not guilty of any offence. 

I set aside the convictions, the sentences 
and the order under s. 106, Criminal 
Procedure Code. If the fines or any part 
of them have been paid, the money shall be 
refunded. If any bond has been executed 
under the provisions of s. 106, Criminal 
Procedure Oode, it shall be cancelled, 

D. Convictions set aside. 





MADRAS HIGH COURT 
Second Civil Appeal No. 1292 of 1930 
_ March 13, 1935 
; MADHAVAN Natr, J. 

KEESARI SANTANAMMA— APPELLANT 
versus 
KANUMATHAREDDI VENKATRAMI- 
REDDI AND OTHERS—DEFENDANTS— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXIII, 
r. 1— Suit for partition—Dismissal of suit as ‘adjusted’ 
without permission to bring fresh suit—Second suit 
for partition — Maintainability — Applicability of 
0. XXITI, r. 1, to partition suits. 

Where a suit for partition of certain properties 
was dismissed on the ground thatit was reported to 
be adjusted, before serving notice on the defendant 
and the plaintiff, alleging that the defendants did not 
carry out their promise and give her the properties 
she was entitled to get under the adjustment, institut- 
ed a second suit for partition: 

Held, that the second suit was not barred under 
O. XXIII, r. 1, Civil Procedure Oode, even though the 
plaintifi had not obtained permission to institute a 
fresh suit when the prior suit was dismissed. 

A suit for partition stands on a different footing 
from other suits with respect to the application of 
O. XXIII,r.1, inasmuch as the right to bring a suit 
for partition unlike other suitsis a continuing right 
and as soon as the defendants failto carry out the 
compromise, the parties are relegated to their rights 
as they existed prior to the compromise. T.C Muker- 
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jiv. Afzal Beg (1) and Radhe Lal v. Mul Chand (6), 
followed, 2 

3. C. A. against the decree of the Court 
of the Subordinate Judge of Ellore, dated 
December 14, 1929, and passed in A. B. 
Nos. 74 and 90 of 1928 (A. S. Nos. 140 and 
164 of 1928, District Court) preferred 
against the decree of the Court of the 
District Munsif of Ellore, dated December 
26, 1927, and passed in O. S. No. 261 of 
1926. 

Mr. V. Suryanarayana, for the Appel- 
lant. 

Mr, V. Govindarajachari, for the Respon- 
dents. 

Judgment.—The plaintiff is the appel- 
lant. She is the daughter of one Rami 
Reddi, a divided brother of defendants 
Nos, 1 and 2 and another Seethareddi, 
deceased. The suit out of which this second 
appeal arises was instituted by her for 
partition and recovery of possession of half 
a share of various items of properties. In 
this second appeal we are concerned only 
with her right to certain portions of Items 
Nos, land 2. 

The plaintiffs case is that her father and 
his brothers became separated about thirty 
years ago, that the properties of her father 
and Seethareddi were kept joint and that 
she is now entitled to get half a share in 
the suit properties. It is not necessary 
for the purpose of this second appeal to 
state anything about the merits of the 
plaintiff's case or of the case of the defen- 
dants; for, the case of the plaintiff has been 
dismissed by the lower Appellate Court on 
the ground that the suit is not maintainable 
except in so far as her claim was admitted 
by the defendant. 

In the first Court, the plaintif obtained 
a decree partitioning the property in certain 
definite shares. In appeal the learned 
Judge agreed with the findings of the 
District Munsif on the merits, but in his 
opinion the entire suit was liable to be 
dismissed as he held that the suit was not 
maintainable. However, as the defendants 
admitted the plaintiff's claim to a certain 
extent, the decree in plaintiff's favour given 
by the District Munsif was allowed to 
stand with the modifications indicated in 
para. 14 of his judgment. 


The only question for determination in 
this second appeal is whether the suit is 
maintainable. 

The above question arises on the follow- 
ing facts. Rami Reddi died in or about 
1921. Some of the properties belonging to e 
him were divided in 1924. There was a 
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dispute regarding some others, amongst 
which were included the present suit prop- 
erties also. In respect of them, the plaintiff 
instituted O. S. No. 552 of 1920, for estab- 
lishing her right and for partition against 
the present defendants in the District 
Munsit's Court of Ellore. It was dismissed 
as “adjusted” in September, 1925, The 
order dismissing the suit is as follows: 

“The suit is reported adjusted, It is hence dis- 
missed without costs.” 
(See Ex. V). It will be observed that no 
permission to institute a fresh suit was 
reserved in the order. Alleging that the 
defendants did not carry out their promise 
and give her all the properties she was 
entitled to get under the adjustment, the 
plaintiff instituted the present suit for 
partition and delivery of her full share of 
the property. The question of the main- 
tainability of the suit arises with reference to 
the order dismissing the previous suit, O. S. 
No. 552 of 1925. The question was raised in 
the Munsif’s Court in two issues, namely 
Issues Nos. 3 and 4. Issue No. 3 is whe- 
ther the suit is barred by res judicata by 
virtue of the decisionin O. S. No. 552 of 
1925.” Issue No. 4 is “whether the suit is 
maintainable without setting aside the 
said decree.” 


In the District Munsif’s Court both the 
above issues. were dealt with together, 
apparently on the basis that though there 
were two issues, both of them refer to the 
same question whether the decree in 
O. S. No. 552 of 1925, would operate as a 
bar by res judicata to the present suit. In 
para. 11 of his judgment, the District 
Munsif held that the dismissal of O. S. 
No. 551 of 1925, did not operate as res judi- 
cata. On this plea of res judicata, the 
learned Subordinate Judge agreed with the 
District Munsif, but he held that the suit 
was not maintainable on the ground that, 
as the previous suit was withdrawn with- 
out the permission to bring a fresh suit, 
O. XXIII, r. 1, of Act V of 1908 operated as 
a barto.the present suit. He also held 
that the proper remedy for the plaintiff is to 
institute a suit to enforce “such rights as 
spring out of the adjustment” which would 
give the plaintiff a different cause of 
action unaffected by the dismissal of the 
previous suit. 

In second appeal it is argued that the 
suit is not maintainable on account of the 
provisions of O. XXIII, r. 1, Oivil Pro- 
cedure Code, is a new point and should not 
have been allowed to be raised for the first 
time in the lower Appellate Court. It is 


158 10 


aleo argued that the decision of the ques- 
tion by the learned Judge is wrong. It ig 
clear that Issues Nos, 3 and 4 contemplated 
only one question, namely, whether the suit 
is barred by res judicata by reason of the 
decision in O. 5. No. 552 of 1925. At any 
rate in the District Munsif’s Court, there 
was no doubt about it because nowhere in 
the judgment is there any reference to 
O. XXIIT, r. 1, Civil Procedure Code. 
Both Issues Nos, 3 and 4 refer, in my 
opinion, to the bar created by the decree in 
O. 5. No. 552 of 1925 and to no other bar. 
If the defendants wanted to put forward 
O. XXIII, r. 1, as a bar, a specific issue 
would have been raised about it, or a refer- 
ence to the order withdrawing the suit as 
distinguished from the decree in O. S. 
No. 552 of 1925 would have been made in 
Issue No. 4. Issue No. 4 might well have 
been worded thus: er 

“ Whether the suit is maintainable without setting 


aside the decree or in view of the order withdrawing 
the suit ?” 


In para. 9 of the written statement where 
the legal objections to the maintainability 
of the suit are mentioned after stating 
that the suit is barred by res judicata, this 
what the defendants say: l 

“The suit for partition is not maintainable unless 


the plaintiff got the decree in O.S. No, 552 of 1925 
set aside in a suit,” 


It is the decree in the suit that the 
parties have in view and not the order 
withdrawing the suit as distinguished from 
the decree. In these circumstances I am 
not quite sure whether the lower Appellate 
Court was right in allowing the defendants 
to raise the question whether the suit is not 
barred by O. XXIL, r. 1, Civil Procedure 
Code. However, as the question has been 
dealt with, and as the facts bearing on it 
are not (much) in dispute, I will now pro- 
ceed to discuss it, 


As already mentioned, Ex. V, the order 
dismissing O. 5. No. 592 of 1925, says that 
the “suit is reported adjusted. It 1s hence 
dismissed without costs.” It may be men- 
tioned here that the plaintiff allowed the 
suit to be dismissed without even serving 
the defendants with summonses. This is 
clear from the judgment of the learned 
District Munsif. In para. 7 he says: 


“Even the defendants in that case were not served. 
No summonses were taken out to the defendants.” 

In para. 11l, the learned District Munsif 
again says: 

“Tt is admitted by the defendants that they had no 
knowledge of that suit and it appears to have been 
dismissed without defendants summons being taken 
out in that case,” | 

Mr. Govindarajachari on behalf of the 
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respondents disputed this fact somewhat 
faintly, in view of the statement of the 
learned Subordinate Judge in the first 
sentence in para. 6 of his judgment : 

“It is not plaintiff's case now thatan incorrect 
representation was made to the Court and really no 
adjustment was made at all, and that the non-pay- 
ment of batta for service of suit summonses on cer- 


tain of the defendants was due to an accident or 
involuntary omission,” 


In my opinion from this it cannot be 
inferred that summonses must have been 
served on some defendants. It is nowhere 
stated in the Appellate Court’s judgment 
that, before the suit was dismissed, summon- 
ses were served on the defendants. The 
written statement of the defendant leaves 
the matter beyond any doubt, In para. 9 
the defendant says: 

“ On enquiry made by these defendants regarding 


these facts, itis known that the said suit was dis- 
missed.” 


Obviously, they discovered, according 
to their case, that the suit O. 8. No. 552 of 
1925 was dismissed, on enquiry. On read- 
ing the plaint and the written statement 
together there is nothing to show that sum- 
monses were actually served on the defen- 
dants. However, in view of the statements 
contained in the District Munsif’s judg- 
ment, which are very clear, it must be 
taken that the plaintiff got O. S. No. 552 of 
1925 dismissed without even serving the 
defendants with noticè of the suit. No case 
directly deciding the question’ whether in 
such circumstances the withdrawal of the 
suit without obtaining permission from the 
Court to institute a fresh suit would be a 
bar to a subsequent suit, has been brought 
to my notice. But the question has been 
decided impliedly in favour of the appel- 
lant in a few decisions of the Allahabad 
High Court on facts precisely similar to 
those of the present case. In T. C. Mukerjee 
v. Afzal Beg (1), the facts were as follows: 
In the year 1905 the plaintiff brought a suit 
for partition of a house held in joint tenancy. 
This suit was dismissed as it was com- 
promised. On the fact of the compromise 
being intimated to the Court, the Court 
passed the following order : 

“ Parties have executed an agreement by which 
defendant agrees to transfer to plaintiff all his rights 
and title in the property in dispute, and they ask 


accordingly that the suit be dismissed. Parties to 
bear their own costs. Suit, therefore, dismissed.” 


It may be observed that in this case the 
defendants had official notice of the suit, 
for both the parties joined in getting it 
withdrawn, and that the order dismissing 
it states the gist of the compromise. The 


(1) 37 A 155; 27 Ind, Oas. 694; A I R 1915 All. 1 (2); 
13 A L J98, 
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question was whether this order would 
operate asa bar under s. 373 of Act XIV 
of 1882 (corresponding to O. XXIII, r. 1, 
of the present Code of Civil Procedure) 
to a subsequent suit instituted by the 
plaintiff fora partition of the same house 
on the ground that the compromise was not 
carried out, The lower Court held, follow- 
ing a previous decision of the Allahabad 
High Court reported in Gulkandi Lal v. 
Manni Lal (2), that as no leave was granted 
for a fresh suit when the previous suit 
was withdrawn, the subsequent suit was 
barred. This decision was get aside by 
the High Court on the following ground: 
“As soon as the defendants or their predeces- 
sors-in-title failed to carry out the compromise, 
the parties were relegated to their rights as they 
existed prior to the compromise. The right to bring 
a sult for partition unlike other suits is a conti- 
nuing right, incidental to the ownership of joint 
property. It may be that at one time the desire 
for partition may cease, circumstances may again 


occur which make it desirable or necessary that 
partition should take place.” 


Assigning this reason, the learned Judge 
refused to follow the decision in Gulkandi 
Lal v. Manni Lal (2), and held that the 
second suit was not barred. In doing go, 
they followed an earlier decision in 
Nasratullah v. Mujibullah (3) and a subse- 
quent decision of the same Court in Bishesh- 
war Das v. Ram Prasad (4), and also a 
decision of the Caleutta High Court Madon 
Mohan Mondal v. Baikanta Nath Mondal 
(5), which followed the decision in Nasrat- 
ullah v. Mujibullah (3). In Gulkandi Lal v. 
Manni Lal (2), which the learned Judges 
overruled in T. C. Mukerjee v: Afzal Beg 
(1), before the suit was dismissed, 

“the parties came to Court and represented that 


the matter in dispute between them had been 
adjusted.” 


The Court set forth in its order that 
both the parties before it expressed the 
wish that the suit should be struck off and 
proceeded to strike off the case in accord- 
ance with the wish. Thelearned Judges 
held that the subsequent suit brought by 
the plaintiff, after some ineffectual efforts 
to enforce the compromise, was barred by 
s. 373 of the Code of Civil Procedure (Act 
XIV of 1882), as no permission to institute 
a fresh suit had been obtained when the 
previous suit was dismissed. It was this 
decision that was overruled in T.. C. 
Mukerjee v. Afzal Beg (1). It isnot disputed 
that the facts of the case before us are 
similar to the facts of this case. The 

(2) 23 A 219; A W N 1901, 66. 

(3) 13 A 309; A W N 1891 117. 


(4) 28 A 627; 3 ALJ 379; A W N 1906, 142, 
(5) 100 W N 839. 
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present case, is if anything, stronger than 
these cases because the dismissal of the 
previous suit in the case before us, was 
before notice was even served on the 
defendants. The decision in T.C. Mukerjee 
v. Afzal Beg (1), was followed in Radhe 
Lal v. Mul Chand (6). In that case, the 
previous suit with respect to the same 
cause of action which was on the basis of 
the subsequent suit, was dismissed by 


the following order : 

“Tt is ordered and decreed that according to the 
compromise, this case is struck off. The parties 
to bear their own costs." 

The terms of the compromise are not 


given, The learned Judges held, following 
the previous decisions in Nasratullah v. 
Mujibullah (8), Bisheshwar Das v. Ram 
Prasad (4) and T. C. Mukerjee v. Afzal Beg 
(1), that the subsequent suit was not barred 
though when the previous suit was with- 
drawn, no permission to institute a fresh 
suit had been given. All these are cases 
in which bothithe suits were for partition 
of the same property. The proposition of 
law established by these cases is that, 
with respect to the application of 
O. XXIII, r. 1, Civil Procedure Oode, a 
. suit for partition should be treated differ- 
ently, and that a subsequent suit for 
' partition of the same property involved 
in the previous suit isnot barred under 
O. XXIII, r, 1, by the dismissal of the 
previous suit, even though no permission to 
institute a fresh suit was obtained when 
the previous suit was dismissed on the 
ground of compromise, the reason being, 
as mentioned in T. C. Mukerjee v. Afzal 
Beg (1), that the right to bring a suit for 
partition, unlike other sults, 18 a continuing 
right and as soon as the defendants failed 
to carry out the compromise, the parties 
are relegated to their rights as they 
existed prior to the compromise. If this 
principle is given effect to, the appellant 
should succeed especially so, having 
regard tothe fact that the withdrawal of 
the previous suit was even before the de- 
fendants had notice through Court. It is 
very doubtful whether the prohibition 
contained in O. XXIII, r.1, Civil Proce- 
dure Code, can apply to cases where both 
the parties are not before Court, How- 
ever that may be, if the Allahabad 
decisions lay down the correct law, the 
dismissal of the previous suit in the case 
before us cannot operate as a barto the 
plaintiff's suit. [n this connection I may 
also state the decision in Madon Mohan 

(6) 46 A 820; 80 Ind. Cas. 933; A I R 1924 All 905; 
22 A L J 749; LR5A 54l Oiv. 


KEESARI SANTANAMMA V. KANUMATHAREDDI VENKATRAMIREDDI (MADR.) 


158 LO 


Mondal v. Baikanta Nath Mondal (5) relied 
on in T. C. Mukerjee v. Afzal Beg (1), 18 
referred to with approval in Madhura 
Gamani v. Sesha Reddi (T), wherein it is 
stated that aright to partition is a right 
which accrues from time to time and the 
principle on which the decision in T. C. 
Mukerjee v. Afzal Beg (1), is based. Mr. 
Govindarajachari argues that the decision 
in T. C. Mukerjee v. Afzal Beg (1), should 
not be followed. His contention is- that, 
whether a suit is in the nature of a parti- 
tion suit or not, once it is compromised 
and a new cause of action arises, the. 
remedy of the aggrieved party is only to - 
institute a suit for the enforcement of the 
compromise and not to enforce the rights 
which the parties had before the compro- 
mise. In support of his contention he 
relied on two cases, namely Ram Sahae 
Singh v. Dunnokdharee Singh (8) and 
Bishnu Coomar Roy v. Mohoraj Joy Harish 
Chundar Deb Roy (9), of which only the 
former dealt with a case of partition. In 
both the cases it was held, that if the 
compromise which terminated the previous 
suit was not performd by one of the 
parties, the other party should sue for 
its enforcement. In neither of them was 
the question whether the subsequent suit 
was barred: by the withdrawal of the 
previous suit raised or considered; and 
further, in both the cases we know the 
full terms of the compromise which 
terminated the previous suit though those 
terms had not been embodied in the order 
of the Court. This was not done in Ram 
Sahae Singh v. Dhunookdharee Singh (8), 
as stated in it probably to get a refund 
of the stamp duty, having regard to the 
proviso tos. Y8 ofthe Code of Civil Proce- 
dure (Act VII of 1859). For practical 
purposes the previous order in that case 
was treated as decree which contained the 
terms of the compromise and it was held 
that a breach ‘of the terms of the compro- 
mise does not enable the partiés to rescind 
the arrangement and revert to their 
original rights. In Vadlamaneti Srinivasa 
Dikshitulu v. Vadlamaneti Venkat- 
ramiah Pantulu, 20 Ind. Cas. 908 (10), 
a decision of our Court which fol- 
lowed Ram Sahae Singh v. Dhunook- 
dharee Singh (8) and Bishnu Coomar Roy 

(7) 49 M 939; 97 Ind. Cas. 622; A I R 1926 Mad. 
1018; 51 M L J 254: 24 L W 298; (1926) MW N 

(8) 1 W R 265. 


(9) 2 W R 209. | 
(10; 20 Ind. Oas. 908; 14M L T 157; (1914) MW N 
44. 
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v. Mohoraj Joy Harish Chundar Deb Roy 
(9), the partition of the properties in the 
previous suit was carried out by the order 
of the Court by a Commissioner and the 
allotment made by him was approved also 
by anorder of the Court. The only omis- 
sion was a final decree had not been passed 
by the Court. It was held that the order 
already passed was binding on the parties 
and that they cannot go back upon it. No 
case of bar by the withdrawal of the 
previous suit seems to have arisen in that 
case. Nodoubt the learned Judges state 
as a supplemental reason in support of 
their order that therule that in case of 
mere contracts specially where the rights 
and obligations of both the parties are in 
future a repudiation of the contract by 
one party, assented to by the other 
might be sufficient to put an end to the 
contract is not applicable to rights of 
property, but the facts show that in the 
case before them the rights of property 
had already been clearly settled by the 
previous order of the Court and this is the 
true basis of the decision, for the learned 
Judges say that 

“Mere repudiation by any of the parties of the 
allotment already confirmed by the Court would 
not be sufficient to extinguish the rights created by 
the Oourt’s order. No such binding order by the 
Court dividing the properties and settling the rights 
had been passed in the case before us, The order 
Ex. V, was simply ‘the suit is reported adjusted 
and nothing more’.” 

We know nothing about the terms of the 
adjustment. In Ganga Varapu Krishna 
Venamma v. Naraparaju Venkata Mukanda 
Row, 4 Ind. Cas. 303 (11) referred to in Vad- 
lamaneti Srinivasa Dikshitulu v. Vadla- 
maneti Venkatramiah Pantulu, 20 Ind. 
Cas. 908 (10), the Court held that the parties 
were bound by the terms of a pre- 
vious compromise embodied in a docu- 
ment and the conduct on the part of the 
executant inconsistent with it does not 
justify the plaintiff in repudiating it. The 
present case is, on the facts, totally dif- 
ferent from the case relied on by 
Mr. Govindarajachari. Except by the 
vague allegation contained in the order 
Ex. V, that the suit had been adjusted, we 
do not know what the terms of the adjust- 
ment were. [tis now said on behalf of the 
defendants that some of the terms of the 
compromise were carried out subsequently 
and reference is made in support of the 
statement to some portions of the judgment, 
but that is not the ground on which the 
lower Court had disposed of the case. The 


(11) 4 Ind, Cas. 303; 7M L T 33, 


plaintiff's suitis admittedly not to enforce 
the terms of the compromise. Her case is 
that the defendants pursuaded her to 
withdraw the case telling her that they 
would divide the properties, but declined 
to carry out their promise in full, and that 
she should now be given the full relief 
which she is entitled to on partition of the 
properties. 

On the whole I am inclined to hold that 
the present suit should be decided on the 


‘principle of the decisions in T. C. Mukerjee 


v. Afzal Beg (1) and Radhe Lalv. Mul 
Chand (6), which as I have already? stated, 
are precisely similar to this case, specially 
50, as to the specific point on which the 
lower Court passed its decision was not 
raised in the first Court by the defendant, 
and as the withdrawal of the previous suit 
was carried out at a very early stage 
even before summonses were served on the 
defendants. In the result the lower Court's 
decree is set aside and the District 
Munsif’s decree is restored with costs here 
and in the Court below with the direction 
added toit that the half share of defend- 
ants Nos. l and 2in Item No. 2may be so 
allotted as to include the 2 godowns re- 
cently constructed in defendants’ share if 
possible. 
A. Decree restored. 


MADRAS HIGH COURT 
Civil Revision Petition No, 1836 
of 1931 
April 1, 1935 
VENKATASUBBA Rao, J. 
SATYALA SANYASJI— PLAINTIFF 
— PETITIONER 
versus 


BHOGAVALLI SANYASI—Dzrenpant— 
RESPONDENT 

Madras Abkari Act (I of 1886), s. 24—Madras 
Excise Manual, r. 27—Abkart license—Partnership 
between licensee and others formed before issue of 
license—Legality— Partnership, whether necessarily 
involves transfer—Public policy. 

Every contract of partnership is not necessarily 
a transfer, though such a contract may, in many 
cases, involve a transfer. ` 

The defendant executed a promissory note to the 
plaintif on August 27, 1930, and on the same 
date the plaintiff, the defendant and three others 
entered intoa partnership. It was agreed that 
the plaintif, on behalf of the partnership, was to 
bid for the right to sell toddy and obtained a 
license in his name. The plaintiff became the suc- 
cessful bidder and obtained a license in his name 
on September 23,1930. In a suit on the promis- 
sory note; 

Held, (7) that the promissory note was not illegal 
inasmuch as the partnership did not amount to any 
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transter of the privilege of supply or vend which 


is prohibited by r. 27 ofthe Madras Excise 
Manual; 
(23) thatthe partnership was not opposed to public 


policy; 
(241) that the suit was maintainable even though 


the plaintiff had not prayed for the dissolution of 
the partnership. Narain Padmanabham v. Said 
Badrinath Sarda (1), followed, Natla Nap Raju v. 
Paran Achuthu Rajayee (2), and Ramanayudu v. 
Seetharamayya (5), referred to. 


Petition unders. 20 of Act IX of 1887, and 
107 of the Government of India Act, praying 


the High Court to revise the decree of the 


Court of the District Munsif of Vizagapatam 
in 8. C. S.No. 379 of 1931. 

Order.—The suit is based upon the 
promissory note for Rs. 200, dated August 
27, 1930, executed by the defendant. There 
is a reference in the note to the 
amount having been borrowed in connec- 
tion with the defendant being a partner 
in the brandy trade of the plaintiff. The 
District Munsif has dismissed the suit 
holding, first that the plaintiffs suit was 
misconceived, the proper remedy. open to 
the parties being an action for the dissolu- 
tion of partnership, and secondly, that the 
contract was illegal being opposed to public 
policy. 

It is withthe second point alone that 
I shall deal at present, for the arguments 
on the first point have been reserved. 
The plaintiff has not produced his licence, 
and it is, therefore, impossible to say what 
terms of the licence have been infringed. 


But Mr. D. Narasaraju for the defendant 


relies upon s. 24 of the Madras Abkari Act 
and r. 27 at page 189 of the Madras 
Exicse Manual (4th Edition, 1926). Sec- 
tion 24 of the Act enacts that every licence 
shall be granted, subject to such restric- 
tions and on such conditions as the 
Governor-in-Council may direct; the powers 
conferred by this section on the Gover- 
nor-in-Council have been delegated to 
the Commissioner see page l4 of the 
Manual). Accordingly ‘Annual Notifica- 
tions’. have been issued by that officer, 
and among the general conditions appli- 
cable to all abkari licences, is the fol- 
lowing, which is contained in r. 27 already 


referred to: 

“No privilege of supply or vend shall be sold, 
transferred or sub-rented without the Collector's 
previous permission "’, 


The licence not having been produced, I 
must take it that it is prima facie estab- 
lished that.1t was granted subject to the 
condition embodied in the rule aforesaid. 
The argument put forward for the defence 
is, that the plaintiff's act of taking the 
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defendant as a partner constitutes a 
transfer within the meaning of the 
above rule. I do not at present pro- 


pose to consider the cases before me such 
as Narain Padmanabham v. Sait Badrinath 
Sarda, (1), Natla Nap Raju v. Paran 
Achutha Rajayee (2), Gangadar Sah v. 
Swaminada Mudali (3) and Vazhamani v,- 
Nathumuni (4), or to express my own 
opinion on the point raised. But for the 
proper disposal of the matter, I desire to 
have findings on the following points :— 

l. Wasit a term of the partnership or 
was it in the contemplation of the parties, 
that the defendant was to sell toddy with- 
out a licence ? 

2. Was the defendant to take any part 
in the conduct of the business, and if so, 
what was the part ? 

ə. In : Narain Padmanabham v. Sait 
Badrinath Sarda (1) the learned Judges 
observe that every contract of partnersbip 
is not necessarily a transfer, but that it 
is equally clear that such a contract may, 
in many cases, involve a transfer. As I 
have said, I refrain from expressing at 
present my view of the question, but the point 
on which I want a finding to be returned is: 

“Was there a transfer in favour of the 
defendant involved in the transaction ?” 

The parties will be at liberty to adduce 
fresh evidence and the findings on the 
three points mentioned above will be sub- 
mitted in two months from this date. 
Time for objections, if any, is one week 
(after notice of the return of the said 
finding shall have been posted up in the 
notice board of the High Court). 

In compliance with the above order, the 
District Munsif of Vizagapatam submitted 
the following : 

I have been directed by the High 
Court to submit findings on the follow- 
ing points :— 

l. Was it aterm of the partnership or 
was it in the contemplation of the parties 
that the defendant was to sell toddy with- 
out a licence ? 

2. Was the defendant to take any part 
in the conduct of the business, and if go, 
what was the part ? 

3. Was there a transfer in favour of 
the defendant involved in the transaction 

(1) 35 M 582; 10 Ind. Cas. 126; 9 ML T 459; 21 M 
LJ 425; (1911) M W N 371, 

(2) (1910) MW N 549; 5 Ind. Oas 456; 20M L J 
331; TM LT 176, 

JÒ 22 L W 679; 92 Ind. Oas. 112; A I R 1926 Mad, 


(4) A IR 1930 Mad. 361; 122 Ind. Oas, 342; Ind. 
Rul. (1930) Mad. 310. 
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Points Nog, 1 and 2. There is no document 
embodying the terms of the partnership. 
Ib is admitted hy bcih parties that there 
were 9 partners in the business, namely, 
the plaintiff, thé defendant, Krishnamutti, 
Appalaswami and Appanna. Defendant 
deposes that it was agreed that out of the 
9 partners, the plaintiff and Krishnamurti 
should attend to the sales in tke shop, 
that Appalasami and the defendant should 
be inthe topes, supervise the tapping of 
trees and see that toddy was sent tothe 
shop regularly from the topes, that 
Appanna should sell toddy separately at his 
house, and that the defendant should send 
to Appanna the toddy for sale at his house 
from the tcpe of which the defendant was 
in charge whereas, the plaintiff depcses that 
agreement was that all the 9 partners 
should carry on the business jointly and 
that there was no talk as to what work 
each partner should do in the business. 
Though the defendant does not state in 


' his evidence that he ever sold toddy in 
. shop, the plaintiff says in cross-examina- 


tion that the defendant was selling toddy in 
the shop now and then. Even assuming 
that- it was agreed, when the partnership 
was entered into, that only the plaintiff 
and Krishnamurti should attend to the 
sales in the shop, and the defendant should 
attend to the supply of toddy to the shop, as 
stated by the defendant, it cannot be 
said that it was a term of-the partnership 
or that it was in the contemplation of the 
parties that the plaintiff and Krishnamurti 
should be the sole vendors of the toddy. 
As every partner is the agent of his co- 
partners, all ths partners should be deem- 
ed to be the vendors of the toddy, though 
only one or two of the partners were 
attending to the ac:ual sales in the shop, 
and the other partners were attending to 
the supply of toddy to the shop. The 
observations of their Lordships Bensen and 
Sundara Ayyar, JJ. in Narain Padmanabham 
v. Sait Badrinath Sarda (1) support 
this view. Itherefore find on point No, 1 
that it was nota term of the partnership 
that the defendant should attend to the 
actual sales in the shop but it was in the 
contemplation of the parties that he 
should be a vendor of the toddy as a 
partner of the plaintiff without a 
separate licence eilher in his own name, 
or in the name of the frm.: I find on 
point No. 2 that the defendant was to take 
a part inthe business, that he was to attend 
mainly to the drawing of toddy from the 


trees, and the carting of toddy from one of 
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the topes which was taken on lease by the 
firm to the shop, and that he was also actual- 
Jy selling toddy in the shop on some 
occasions. 

Point No. 3.—It has not been shown that 
any transfer in favour of the defendant is 
involved in the transaction. The licence 
which was granted to the plaintiff for the 
shop has been produced by him after 
remand. It is dated September 23, 1930, 
and it was granted for the sale of toddy in 
the shop for one year from October 1, 1930, 
to September 30,193], vide Ex. OC. Defen- 
dant admits that the agreement of partner- 
ship was entered into before the date of the 
licence. He deposes that the agreement 
was entered into on the day the suit pro- 
missory note was executed, 1. e., August 27, 
1930, and that it was 4 days after the 
plaintiff bid at the auction sale of the shop 
by the Government and the bid was knock- 
ed down to him; whereas the plaintiff 
deposes that the agreement was entered 
into about a month before he bid at the 
sale and that it was agreed then that the 
lease of the shop should be taken in his- 
name for tha benefit of all the partners. 
There is no independent evidence on either 
side as to when the agreement actually took 
place, whether it was before or after the 
plaintiff bid at the sale. As it is the con- 
tention of the defendant that the contract of 
partnership involved a transfer, he has to 
prove beyond doubt that the contract was 
entered into after the toddy business was 
commenced, and after the plaintiff put soms 
stock or capital of his own in the business 
—-Vide Vazhamani v. Nathumuni (4). The 
onus of proofon the point lies haavily on 
the defendant, and he has not discharg- 
ed. JI, therefore, find on point No. 3 that 
it has not been proved that the transaction 
involved a transfer in favour of the defen. 
dant. 

Mr. K. Venkatarama Raju, for the Peti- 
tioner. 

Mr. D. Narasaraju, for Mr. Y. Suryas 
narayana, for the Respondent. 

Thie petition coming on for final hearing 
after the return of the finding ofthe lower 
Court upoa the points referred by this Court 
for trial, the Court delivered the following: 

Judgment.—The lower Court has. now 
submitted its findings. I may mention 
that I formulated three questions provi- 
sionally but the case depends on the answer 
to the third alone. As regards that ques- 
tion, the facts as found may be thus stated, 
The suit promissory note was executed on 
August 27, 1930, and on the same date the 
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plaintiff, the defendant and three others 
entered into a partnership. Jt was then 
agreed that the plaintif -on behalf of the 
partnership was to bid for the right to sell 
toddy and obtain a licence in hisname. At 
the auction held a month thereafter, he 
became the successful bidder. The licence 
has since keen produced and bears the 
date September 23, 1930. On these facts 
the lower Court has held that no transfer 
is involved inthe transaction and that the 
euit promissory note is, therefore, enforce- 
able. 
. The question really to be decided is, 
whether the partnership formed in the cir- 
cumstances mentioned above is illegal or 
not. That again depends upon whether 
any part of r. 27 to which I made reference 
in my previous order, has been infringed. 
That rule runs thus: 

“ No privilege of supply or vend shall be sold, 


transferred or sub-rented without the Collector's 
previous permission.” 


No question of ‘selling’ the privilege or 
‘sub-renting’ it, arises on the facts here. 
Then the point remains, was there a 


‘transfer’ of the privilege? Ifthe partner- - 


ship involved a transfer, it would be illegal; 
otherwise not. For the purpose of deciding 
whether or not there was a transfer, I now 
turn to Narain Padmanabham v. Sait 
Badrinath Sarda (1). The Jearned Judges 
there observe: 

“ “Jt is no doubt true that every contract of part- 
nership is not necessarily a transfer butit is equally 
- glear that such a contract may, in many cases, involve 
a transfer. Thus if two persons agree to start a 
business in partnership and to contribute capital 
therefor, there is no transfer involved in the transac- 
tion. But if one person carrying on a trade and 
_ possessing stock and capital, admits another into 
partnership with himself, making the stock and 
capital, the joint property of both, it is impossible to 
contend that there is not a transfer in such a case,” 


Adopting this test, I must hold on the 
- facts that no transfer is involved in the 
present partnership. At the time the 
plaintiff bid for the right, the partnership 
had already come into existence. If the 
plaintiff had, on the contrary, first pur- 
chased the right and then entered into the 
partnership, there would, in such a case, be 
a transfer by him of the right in favour of 
the firm. The facts here disclose that the 
persons concerned first entered into the 
partnership with the object of acquiring 
the right and that the plaintiff on the firm’s 
behalf some time later acquired that right. 
In the case just cited the facts were entirely 
_ different, as the licence was first obtained 
and then the partnership was entered into. 
Mr, Narasaraju, the defendant's learned 
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Counsel, contends that even if it be held 
that the contract is not illegal, it is in any 
event opposed to public policy. E am 
afraid I cannot accede to this contention. 
What is ‘public policy’ with reference tc 
an enactment, except what is manifested 
by its provision ? The Abkari Act lays down 
that it is illegal to sell, transfer or sub rent 
the privilege. To attempt to discover a 
a policy with a view to make illegal 
things not expressly prohibited, seems un- 
warranted. The argument in effect is, that 
although only three acts are in terms for 
bidden, the Courts must somehow infer some 
kind of policy, which would render illega. 


‘other acts, though not so specified. In Natla 


Nap Raju v. Paran Achutha Rajayee (2) 
Miller and Krishnaswami Ayyar, JJ. helc 
thats. 13 ofthe Abkari Act, does not prohibil 
a person who has no licence from holding 
an interest in the manufacture or vending 
of the liguor jointly with licensed manu 
facturer or vendor, which is the same thing 
as holding, that a partnership for the sale 
of liquor is not per se illegal. Consistent 
with this view, in Narain Padmanabham v 
Sait Badrinath Sarda (1), as already 
observed, the test was laid down, does the 
partnership involve a transfer or does il 
not ?—for what the rule prohibits is the 
‘transferring’ of the privilege and not the 
entering into of a partnership in regarc 
toit. Moreover, what may be illegal unde) 
one enactment may not be so under another 
For instance, the Opium Act (I of 1878 
enacts that no one shall sell opium excep 
as provided by it. There is no such pro 
hibition under the Abkari Act, for s. le 
enacts that no liquorshall be sold without < 
licence from the Collector, while, as alread; 
stated, the Opium Act says ‘no one shal 
sell opium,’ This shows that the argumen 
based on the so-called publie policy is, a: 
I have pointed out, extremely misleading. 

Mr. Narasaraju contends that the recen 
decision of the Full Bench Ramanayudu v 
Seetharamayya (5), concludes the poin 
in his favour. Ido not think I can agre 
with his contention. Although the learnec 
Judges there refer to the judgment o 
Anantakrishna Ayyar, J.in Yazhamant v 
Nathumuni, (4), who quotes th 
passages [ have already referre 
to from Narain Padmanabham v. Sat 
Padrinath Sarda (1), it is significant tha 
no dissent is expressed from that passage 
on the contrary, mention is made in th 

(5) 411, W521; 155 Ind. Gas. 544; A I R 1935 Ma 


410; 7 RM 583; (1935) M W N 343; 683 M L 


1935 . 


Full Bench judgment of the fact: 
“ The partnership was formed after the first defen- 
dant had become the successful bidder", 


which clearly distinguishes that case from 
the present. J, therefore, hold that the suit 
promissory note is enforceable. 

As regards the other contention of the 
defendant that the plaintiff's proper remedy 
was to sus for the dissolution of the part- 
nership, I must hold that it cannot prevail, 

In the result, the Civil Revision Petition 
is allowed and the suit is decreed with costs 
throughout. 

A. Petition allowed. 


—— 


BOMBAY HIGH COURT 
First Civil Appeal No. 21 of 1934 
October 5, 1934 
MURPHY AND SEN, dd. 
SHAMRAO KESHAV AND ANOTHER— 
PLAINTIFFS—APPELLANTS 
versus 

SHANTARAM BALAJI NAIK - 
Derenpant No. l-— RESPONDENT No. 1 

Hindu Law—Debis—Father standing surety for 
payment of money—Son’s liability for debt—Cuivil 
Procedure Code (det V of 1908), s. 11—EHaecution 
proceedings— Decision in, if operates as res judicata 
an subsequent suit, 

Where 8, Hindu father stands a surety to make good 
payment of money, the sons are also liable to pay it. 
Brij Narain vi Mangla Prasad (3;, explained, 

Section li, Civil Procedure Code, does not cover 
proceedings in execution, yet even where s. 11 does 
not apply, the principle it contains must be applied 
where it is relevant. Consequently even though s,11 
Joes not cover execution proceedings, a decision in 
such proceedings operates as res judicata. 

F.C. A. from the decision of the First 
Class Sub-Judge, in CO. 5, 
No, 253 of 1932. 

Messrs, G. N. Thakor and V.N. Chhatra- 
wati, for the Appellants, 

Messrs, 5. R, Parulekarand B. L., Dabhol- 
car for the Respondent Ne. 1. 

Murphy, J.—Thisis a plaintiff's appeal, 
[hese had filed a suit toobtain a declaration 

hat their half share in the plaint property 
aB not liable to be attached and sold in 
sxecution ofthe decreein Suit No. 10 of 
1928. Suit No. 10 of 1928 had been 
jrought against the appellants father, 
<eshay Anant, inthe following circum- 
stances: Keshav Anant's wife's brother one 
Jajanan Yeshvant Havaldar, had started 
a shop in the Savantvadi State and in 
arder to stock it with goods entered into 
sn agreement with the defendant Shantaram 
3alaji Naik by which the latter was to 
upply him with money. Since Havaldar 
ad not much credit the plaintifi’s father, 
‘eshav, undertook to stand surety for him 
> the extent of Rs, 10,000. In the end, 
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Havaldar's business did not prosper and 
he gotinto debt, and when accounts were 
made up Rs. 10,413 were found to be due, 
Rupees 413 were paid down in cash, and 
as tothe remainder, plaintiff's father exe- 
cuted a promissory note for Rs. 10,000. 
This was on January 15, 1925. Ashe did 
pay the amount secured by the promissory 
note, the suit in question No. 10 of 1928, 
was brought against him and a decree 
was passed. In that suit the plaintiff's 
father had prayed for instalments and 
these were granted tohim atthe rate of 
Rs. 1,500 per annum. The plaintiff's 
father died and the present plaintiffs suc- 
ceeded to his estate and it appears paid 
the first instalment without any protest. 
They failed to paythe subsequent ones 
and execution proceedings were started 
against them in which they were repre- 
sented bythe eldest of these brothers who 
at the time had attained majority. We 
find on looking into the record that the 
eldest brother was appointed by the Court 
as guardian ad litem of his minor brothers 
in the execution proceedings. The plaintiffs 
contended that their shares of the property 
in suit were not liable forthe debt on 
the ground that they had not been bene- 
fited and an issue was raised to the fol- 
lowing effect : 

“Are the shares of the sonsof the deceased judg- 
ment-debtor liable to be sold in execution 7" 

The original Court held that the shares 
were sOliable and directed that the exe- 
cution should proceed against them. There 
was an appeal to this Court Vasant Keshav 
v, Shantaram Balaji (First Appeal No. 201 
of 1931 decided on August 2, 1932, by 
Patkar and Murphy, JJ.) which was heard 
by Patkar, J., and myself. The contention 
then again wasthat the debt was not shown 
to be to their benefit, and that the ap- 
pellants were not liable for the debt of 
their father incurred as a surety for his 
brother-in-law. But the decision went 
against them, and the Oourt held on the 
authority of Tukarambhat v. Gangaram (1), 
and after considering the cases of Benares 
Bank, Lid. v. Hart Narain (2), and Brij 
Narain v. Mangla Prasad (3), that the 


(1) 23 B 454. 

(2) 137 Ind Oas. 181; A I R 1932 PO 182; 59 I A 
300; 54 A 584; Ind Rul (1932) P O 220; 36 OWN 
82b; 34 Bom. L R 1079; 55 O L J 593; 90 W WN 599; 
(1942) A L J 714; 36 L W 56; 63 ML J 92; (1922) MW 
NTER: 13 P L T491 (PO). 

(3) 77 Ind Cag. 6°98; ALR 1924 P O 50; 51 TA 12); 
46A95;21AL J 934; 46M LJ 23;5PLT I; 20 
W N 253; (1924) M W N 68; 19L W 72; 2Pat LR 
41-100 & ALRB8?; 33MLT 457; 26 Bom. L R 500; 
1} OLJ107;1 O W N48(P O). 
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then appellants were ljable for their father’s 
debts. The original Court’s order in exe- 
cution was thereupon confirmed and that 
appeal was dismissed. The learned Sub- 
ordinate Judge before .whom the suit out 
of which thisappealarises was prosecuted 
has held that the suitis barred by ss. 1! 
and 47, Oivil Procedure Code, and that 
the plaintiffs’ shares of the property are 
liable fortheir father’s debt on the pro- 
missory note. The suit has consequently 
been dismissed. Mr. Thakor's argument 
for the appellants against the propriety of 
this dismissal has mainly been concerned 
with the substantial question of law un- 
derlying the technical ones on which the 
suit has in fact been dismissed. But it 
seems to us that there are considerable 
difficulties in his way. The argument is 
based onthe Privy Council decisions in 
Brij Narain v. Mangla Prasad (3). and 
Sanyast Charan Mandal v. Krishnadhan 
Banerji (4). In Brij Narain v. Mangal Pra- 
sad (3) there is a statement of the cases in 
which the liabilities of the sons for an an- 
tecedent debt incurred by their father not 
being for an immoral purpose are set out. 
The generalization there does not include 
the case of the liability for a father’s debt 
on a surety bond guaranteeing repayment 
of money lent, and the argument is that 
this is nota casein which the application 


of the general principle in that case is 
possible, 


The second line of argument is based 
on the decision in Benares, Bank, Ltd. v. 
Hari Narain (2), viz., that the sons are 
not liable for debts incurred bya father 
who starts a new business and becomes 
liable for them in this pursuit. The logic 
is that if the sons are not liable for their 
father’s debt in those circumstances, 
a fortiori they cannot possibly be liable for 
á debt incurred by his standing surety for 
another person who similarly starts a new 
business. But it seems to usthat the a 
fortiori in the argument cannot be assum- 
ed. In fact, this argument, or something 
very similar to it, was used for the appel- 
lants in Vasant Keshav v. Shantaram Balaji, 
First Appeal No. 201 of 1931; decided on 
August 2, 1932, by Patkar and Murphy, 
JJ. already referred to dealing with the 
same facts and wasrejected by the judg- 
ment inthat case, and it does not seem to 


(4) 67 Ind. Cas. 124; A I R 1922 PO 237:491 4 108; 
49 O 560; 30 M L T 228-20 A LJ 409; 24 Bom. L R 
700; 35 C LJ 498; 43 ML J 41. (1922) M W N 364; 
26 OW N954; 16 L W 536 (P O. 
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us that any real distinction from that 
ruling can ae be made and that that 
ruling being that of a division bench, binds 
us here. 

But there is another line of argument 
which I think is also relevant to the point. 
The ruling in Tukarambhat v. Gangaram 
(1), is based on certain texts of Hindu 
Law there referred to which specially 
provide for the liability of the sons of a 
Hindu father for a debt incurred by him on 
standing surety to make good the payment 
of money lent to another person, and this, it 
appears to us, is a totally distinct unl- 
verse of discourse from theones _ before 
their Lordships of the Privy Council in the 
cases I have just discussed. It appears, 
therefore, that this point must be decided 
against the appeliants. Also although 
the former decision was in the course of 
execution proceedings and the present one 
arises out ofa suit and s. 11 does not 
cover’ proceedings in execution yet admit- 
tedly it has been held that even _where 
s. 11, does not apply, the principle 16 


contains must. be applied where it is 
relevant and that, therefore, the suit in 
this case is so barred. We think that 


the learned Subordinate Judge's judgment 
was correct. We confirm his decree and 
dismiss this appeal with costs. 

D. Appeal dismissed. 


—— ig a aaa 


MADRAS HIGH COURT 
Full Bench, 
Civil Appeal No, 135 of 1931 
and 
Civil Revision Petition No. 1194 
of 1931 
January 29, 1985 
Beastey, C. J., RAMESAM AND KING, JJ. 
MOTURI VEERAYYA — APPELLANT 
versus 
P. V. SREENIVASA RAO AND OTHERS 
= aa ss, 37, 43 

inci Act (V o 20), ss. 37, = 
A E ah tir Win s 43—Vesting order under 
s. 37—Proceedings, if continue for all purposes— 
Appointee’s power as Receiver—Proceedings under 
33. 53 and 54 initiated prior to annulment, whether 
ree ae T Court annuls an adjudication 
under s, 43, Provincial Insolvency Act, and also 
vests the insolvent’s property in an appointee under 


. 37, the Insolvency Court retains full power 
to give directions under 8. J7 as to realisa- 
tion and disposal of the debtor's assets.: 


rder under s. 37 does not continue the 
eee proceedings for all purposes. The.person 
‘appointed under s. 37 has no longer by the mere fact 
of his appointment, the powers which a Receiver 


1935 


has under the Act, He has only such powers asare 
necessarily implied by the vesting order which are, 
to carrycut the directions of the Court and those 
directions, should, so faras the realisation and dis- 
tribution of the debtor's property are concerned, be 
in accordance with the provisions of the Insolvency 
Act. Arunagiri Mudaliar v. Official Receiver (1) 
and Panna Lal v. Oficial Receiver (3), explained and 


not approved. 
Where an application by the Official Receiver 
Insolvency Act, is 


under ss.53 and 54, Provincial 

already pending when the order of annulment is 
passed under s. 43, and the person appointed under 
s. 37, is the Official Receiver who was Re- 
ceiver under the Act before the annulment, 
the Receiver can continue to pursue his remedy, 
He cannot, however, initiate proceedings under gs. 
53 and ol after the annulment. Jaingbir Singh v. 
Oficial Receiver (7), dissented from, Jethaji Peraji 
Firm v. Krishnayya (4), approved. 


O. R. from an order of the District Court, 
Guniur,-dated November 8, 1930. 

Order of Reference 
Sundaram Chetty, J—This appeal 
and the revision petition have been filed 
by one of the creditors of Gavini Nayu- 
damma who was adjudged an insolvent 
in L. P. No. 29 of 1925, on the file of the 
Subordinate Judge, Bapatla. The time 
fixed for the application for discharge 
expired jn 1926, By reason of the failure 
of the insolvent to apply for discharge 
within the prescribed time, the Oourt 
passed an order under s. 43, Provincial 
Insolvency Act, V of 1920, on September 22, 
1927,-annulling the order of adjudication. 
At the same time it passed en order under 
s. 37 of the Act, that the properties of the 
quondam insolvent should vest in the 
Official Receiver. Thereupon, the present 
appellant who was one of the creditors filed 
O. S. No.119 of 1927, against the debtor 
upon two promissory notes and obtained a 
decree. The Official Receiver was not 
madea party to that suit. In execution of 
the decree obtained in that suit, some of 
the immovable properties of the debtor 
were attached. At that juncture, the 
Official Receiver filed a claim under 
O. XXI, 7.58, Civil Procedure Code, for 
raising the attachment, as the properties 
had vested in him under s. 37, Act V 
of 3920. That petition was dismissed 
on August 27, 1928, by the Subordinate 
Judge. 

He held that the Official Receiver had 
ao locus standi to maintain the claim 
petition, by reason ofthe annulment of the 
adjudication order. His view is to the 


effect, that if the Official Receiver by. 


reason of the vesting order under s. 37 
should be allowed to exercise all the rights 
which he had during the pendency of the 


nsolvency proceedings, the position would ` 
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be just the same as if there was no annul-. 
ment of adjudication at all, Following the 
decision of this High (jourt in Arunagiry 
Mudaliar v. Official Receiver (1) he held 
that the Official Receiver must be deemed 
to bein possession in trust for or for the 
benefit of the judgment-debtor. Subse- 
gently the Official Receiver filed I. A. No. 


' 726 of 1928 on December 18, 1928, under 


ss. 4,5 and 37, Act V of 1920, in which he 
asked for an order that the properties of 
the debtor should be sold by him and the 
proceeds distributed to proved creditors 
after asking a schedule for such debts. 
The Subordinate Judge held that the 
effect of passing an order as required 
would be to virtually set aside the order 
of anuulment of adjudication. He accord- 
ingly dismissed the application. An 
appeal was filed by the Official Receiver 
against that order and the learned 
District Judge, after some discussion of the 
authorities bearing on the question 
preferred to follow a later decision of our 
High Court reported in Somasundaram 
Chettiar v. Pariakaruppan Chettiar (2) and 
reversing the order of the Subordinate 
Judge, passed an order authorising the 
Official Receiver to receive the net proceeds 
of the properties sold in execution of the 
decree in O. S.No. 119 of 1927, for the 
purpose of distribution among the creditors 
legally entitled under the insolvency law. 
Against that order the present Civil Mis- 
cellaneous Second Appeal and Civil Revision 
Petition have been filed by a creditor 
who was the decree-holder in the aforesaid 
suit and was added as respondent No. 11 
in the petition filed by the Official 
Receiver. It may be here mentioned that 
before the annulment of the adjudication, 
the debts of respondent No. 11 (the present 
appellant) and some others were rejected 
by the Official Receiver as not proved. 
The petitions filed by them to the Oourt 
by way of appeal were simply dismissed as 
having abated, on account of the annulment 
of the adjudication. ey 

The main question involved in this 
appealis one upon which there 19 diver- 
gence of judicial opinion. On behalf of the 
appellant itis contended, that the scope 
of the order vesting the properties in the 
Official Receiver under s, 37 of the Act 
after annulling the adjudication under 
s.43 for the failure of the insolvent to 
apply for discharge within the time 
(1) (1926) M W N 950; 98 Ind. Oas. 1060. 


58 W L J658; 126 Ind. Oas 62!; A IR. 1830 
Mca. 520; 31 L W 546; Ind. Rul. (1930) Mad. 893. 
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prescribed, should not be unduly extended 
as to virtually turn the order of annul- 
ment into a dead letter, Whereas, on 
behalf of the Official Receiver (respon- 
dent No.1) it is urged, that by reason of 
the vesting order under s. 37, the Official 
Receiver must be deemed to have all his 
origina] powers for the realisation and dis- 
tribution of the assets as if the state of 
insolvency continues even after the annul- 
ment of the adjudication. The failure 
of the insolvent to apply for discharge 
within the period specified by the Court 
entails a punishment in the form of annul- 
ment of the adjudication. But s. 43 
declares also that the provisions of s. 37 
shall apply to the case of such annul- 
ment. Section 37 declares that when an 
adjudication is annulled, ail sales and 
dispositions of property and payments duly 
made and all acts (heretofore done by the 
Court or the Receiver shall be valid. This 
section enables the Court to pass an order 
vesting the properties of the debtor in 
such person as the Court may appoint, 
but in default of any such appointment, 
the properties should revert to the debtor 
on such conditions (if any) as the Court 
may, by order in writing, declare. It is 
clear from the wording of this section that 
the Court may or may not vest the pro- 
perties in a particular person. It may 
choose the Official Receiver himself as the 
appointee or choose any other person. In 
default of any such appointment, the pro- 
perties should revert to the debtor either 
unconditionally oron any conditions which 
the Court may think fit to impose. 

The real difficulty lies in finding out 
the true scope of the vesting order under 
5.37, so as to make it consistent with 
the order of annulment of adjudication 
passed under s.43. If the contention put 
forward on behalf of the Official Receiver 
is to be accepted, we should hold that the 
Official Receiver in whom the properties 
became vested by an order under s. 37 
could continue the administration in 
insolvency, despite the annulment. He 
must have all the powers for the realisation 
and distribution of the assets which he 
would have under the special provisions 
of the Insolvency Act. For the purpose 
of distribution of the assets he will have to 
call for proof of the claims of the several 
creditors and adjudicate on those claims. 
After the determination of the claims he 
should prepare a schedule of creditors 
who have proved their debts (s. 33). He 
should also have the right to check the 
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proceedings in execution of decrees 
obtained by one or more of the creditors 
and get delivery cf possession of the 
attached properties so as to enable him to 
effect a sale thereof for the realisation of the 
assets ‘vide sa. 51 and 52). He should 
exercise the functions set forth in s. 59 for 
the purpose of realising the properties of 
the debtor and distribute dividends 
among the creditors entitled thereto. In 
the distribution of the property.of the 
debtor, the priority of certain debts as 
mentioned in s. 61 should be given effect 
to. If any of the properties of the debtor 
is found to have heen fraudulently 
alienated to a third party, he should have 
the power toapply for the annulment of 
such transfers by filing applications under 
ss. 53 and 54 in order to realise fully all 
the assets to which the debtor is legally 
entitled. All the aforesaid powers are 
incidental to and would even be necessary 
for .the realisation of the assets and 
distribution of the same among the 
creditors. If the scope of the vesting 
order under g.371s deemed to confer on 
the Official Receiver the power of dis- 
tributing the assets according to the 
insolvency law, he has to exercise all 
the special powers under the several 
sections set forth above fora proper rea- 
lisation and distribution of the assets, If 
an administration in insolvency should 
continue by reason of such a vesting order, 
it would be illogical, when he invokes any 
of the special powers aforementioned to say, 
“You can go thus far and no farther.” 
The result should be, that despite the order 
of annulment of adjudication the assets> of 
the debtor are subject to the jurisdiction 
of the Insolvency Court in the same manner 
as if the proceedings in insolvency subsist. 
The only effect of the annulment under 
s. 43, if at all, would be the deprivation of 
the immunity from arrest which the debtor 
might have obtained by a protection order. 
However, the creditors of the quondam in- 
eolvent would still be subject to all the 
limitations imposed by the insolvency law 
on their exercise of the remedies open to 
tbem under the general civil law for the 
realisation of their debts. The question for 
consideration is whether the Legislature 
could have meant to give such a wide and 
unrestricted scope for a vesting order passed 
under s. 37, after the annulment of the 
adjudication order under s. 43. 

The contention put forward by the ap- 


„Pellant is, that the annulment of adjudica- 


tion under 5. 43 has the effect of terminat- 
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ing the insolvency jurisdiction of the Court, 
and all the powers which the Official Re- 
ceiver had under the Act before the annul- 
ment cannot be deemed to have revived by 
reason of the vesling order under s. 37. It 
is argued that by reason of such vesting, 
the Official Receiver or any other appointee 
would only be a trustee holding the pro- 
perty for the debtor and the creditors are 
at liberty to proceed against those properties 
in- enforcement of their rights according to 
the ordinary civil law. The special powers 
conferred on the Official Receiver by the 
Insolvency Act could not be invoked by 
such an appointee after the annulment of 
the adjudication. 

Coming now to the authorities bearing on. 
the question, we shall first advert to the 
decision of a Bench of this High Court re- 
ported in Arunagiri Mudaliar v. Official 
Receiver (1). After the annulment of adju- 
dication there was a vesting order under 
8. 37 in respect of a certain amount in Court 
deposit -for distribution among all the 
creditors who had proved their debts. The 
legality of such an order was questioned in 
the appeal preferred to the High Court. It 
was held that the adjudication having been 
annulled, the property of the quondam 
insolvent could not be distributed by the 
Official Receiver amongst the creditors. Such 
distribution could only take place in in- 
solvency, but after the annulment of the 
adjudication, the Official Receiver should 
simply hold the amount for the benefit of 
the debtor and as the property of such 
person. The view taken in this decision 
seems to be that the vesting order is 
primarily to prevent the debtor after the 


annulment of the adjudication from dispos- 


ing of his properties, for placing them 
beyond the reach of his creditors, and that 
the creditors should be in a position to 
proceed according to the general civil law 
against the properties vested in the ap- 
pointee as trustee. 

In one sense, such a vesting order is for 
the benefit of the creditors also. That 
should not, however, be extended so as to 
give the creditors all the privileges con- 
ferred on them by the special provisions of 
the Insolvency Act. There is, however, no 
elaborate discussion in the aforesaid decision 
of the pros and cons of the question. The 
view expressed in that decision is also the 
one taken by the Allahabad High Court in 
a later decision reported in Panna Lal 
v. Official Receiver (3). That was also a 


(3) 53 A 313; 134 Ind Cas. £48; A I R 1931 All 
71; (1931) A L J 18; Ind, Rul. (1931) All. 864. 
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case of annulment of adjudication under 
s. 43 coupled with an order under s. 37. 
The learned Judges have held that s. 37 
does not allow an Insolvency Court on an- 
nulling an insolvency to proceed to dis- 
tribute the assets of the insolvent among 
the creditors. They state that the distribu- 
tion of assets is a proceeding in insolvency, 
and by annulling the insolvency the Court 
comes to the conclusion that it will not 
proceed with the insolvency. They hold 
that the vesting under s. 37 is only for 
the purpose of apparently making the 
properties available to the creditors to pro- 
ceed through the ordinary Civil Courts. 
The conclusion arrived at in that decision 
is, that any order passed by the Court 


“under s. 37 for the purpose of distributing 


the assets among the creditors would be one 
passed without jurisdiction. 

Coming now to the decision of a Division 
Bench of our High Court, in Jethaji Perajr 
Firm v. Krishnayya (4), it should be 
stated that the view taken in Arunagiri 
Mudaliar v. Official Receiver (1), did not meet 
with acceptance. In that case, the ques- 
tion which directly arose for determination 
was, whether an application by the Official 
Receiver for setting aside a mortgage under 
s. 54 of the Act made during the pendency 
of the insolvency proceedings could be 
continued and prosecuted by him subse- 
quent to the annulment of the adjudication 
under s. 483. For this purpose, the scope of 
s. 37 had to be considered at some length. 
In so far as the power of the Official 
Receiver in whom the properties became 
vested for the distribution of the assets is 
concerned, it would appear that such a 
power was not disputed in that case and 
the existence of such a power was conce- 
ded. This has to be gathered from the fol- 
lewing observations of Reilly, J., at p. 666:* 

“In a case such as the present one, the obvious 
course’ is that th3 Oourt should order the property 
to vest in the Official Receiver. It has not been 
contended before us for the respondents that that 
would not be a proper order in this case or that 
when the debtor's property has so vested in the 
Official Receiver, he would not be able to realise 
it by sale and suit and to distribute it ratsably 
among the creditors.” 

The view taken in that case is that if 
the Court passes an order under s. 37 that 
the property of the debtor shall vest in 
Receiver, the insolvency proceedings will 
continue during the period of the Receiver's 
work for realisation and distribution of 

(4) 52 M 648; 122 Ind, Cas. 351; A I R1930 Mad. 
278; 57 M L J 116; 29 L W 619; (1929) M WN 
489: Ind. Rul. (1930) Mad. 319. 
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the assets. In this view the Receiver was 
held to be competent to continue an ap- 
plication under s. 54 of the Act even after 
the adjudication was annulled under s. 43. 
The presentation of such an application 
by the Receiver before the annulment of 
adjudication was also deemed to be an 
act done by him prior to the annulment, 
and as such, it must be deemed to be 
valid according to s. 37. The question 
regarding the power of the Receiver for 
the realisation and distribution of assets 
among the creditors of the quondam in- 
solvent by reason of the vesting order 
under s. 37 came directly for consideration 
in a later case reported in Somasundaram 
Chettiar v. Pariakaruppan Chettiar (2). 
Venkatasubba Rao, J., was a party to 
both the aforesaid decisions. The question 
was considered in the light of the corres- 
ponding provisions of the English Bank- 
ruptey Act and on a comparison of the word- 
ing of ss. 35 to 40 and 43, Provincial Insol- 
vency Act. Referring to the decision of 
a Bench of this Court 
-Mudaliar v. Official Receiver (1), Venkata- 
subba Rao, J., expresses his dissent in the 
following terms at p. 666*: 

“In that, there is no discussion of the cases of the 
foints involved; and the distinction is ignored 
between unconditional annulments and those made 
subject to stated terms, With very great respect, 
I feel constrained to dissent from that decision, 


which, in my opinion, is opposed to all authority, 
both English and Indian." 


There is no provision in the English 
Bankruptcy Act corresponding to s. 43, 
Provincial Insolvency Act, V of 1920, where- 
by the adjudication can be -annulled on 
account of the failure of the insolvent to 
apply for discharge within the prescribed 
time, Butinthe case of compositions and 
schemes of arrangement, the Court can after 
approving those proposals annulthe order 
of adjudication and still carry on the 
administration of the estate in another 
form for the purpose of carrying out the 
terms of the composition, or scheme of 
arrangement. This is clear from sg. 39, 
Provincial Insolvency Act and also the 
corresponding section in the English Bank- 
1uptey Act. The provisions of s. 37, are 
made applicable even to a case of annul- 
ment of adjudication after approving the 
composition or scheme of arrangement. 
It must be remembered that besides dec- 
Jaring that the provisions of s. 37 shall 
apply, s. 39 directs that the Court shall 
frame a schedule in accordance with the 
. provisicns of s. 33 and the composition 


*Page of 58 M. L. J.—[Hd.| 
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or scheme shall be binding on all the 
creditors entered in the said schedule so 
far as ib relates to any of the debts en- 
tered therein. If any default is made in 
the payment of any instalment due in 
pursuance of the composition or scheme, 
or if it appears to the Court that the 
composition or scheme cannot proceed 
without injustice or undue delay, or that 
the approval of the Court was ob- 
the debtor may be 
re adjudged an insolvent, annulling the 
composition or scheme: vide s. 40. 
In the face of these sections, ib isa 
point for consideration whether in the 
case of an annulment of adjudication 
after approving a composition, the con- 
tinuance of the proceedings by way of 
framing a schedule and distribution of 
assets among the creditors as per the com- 
position scheme is in accordance with 
the special provision of 8. 39 rather than 
as a necessary consequence of the mere. 
vesting order under s. 37. 

That being so, the mere fact that in cases 
of compositions and schemes of arrange- 
ment approved by the Court, the distri- 
bution of assets after framing a schedule 
can be exercised by the Official Receiver 
in spite of the annulment of thé adjudica- 
tion, may not be taken to be a criterion 
for determining the scope of the vesting 
order under s. 37 in case of an annulment 
of adjudication under s.43. It has been 
held in the aforesaid decision that the Court 
has ample jurisdiction to make an order 
vesting the properties of the insolvent in 
the Official Receiver or any other person 
for distributing the assets among the cre- 
ditors of the insolvent. According to the 
view taken in this decision, it must be 
deemed that there is a continuance of the 
bankruptcy in another form which enables 
the Insolvency Court to pass all the neces- 
sary orders in respect of the assets, in 
favour of the creditors. To the same effect 
ig an earlier decision of another Bench of 
this High Court reported in Kamireddi 
Timmappa v. Devasi Harpal (5). That was 
a case of a composition scheme approved 
by the Court. It was held that although 
the annulment of adjudication puts an 
end tothe state of insolvency, it does not, 
in cases such as are contemplated by s. 37 
where the Court still retains control of 
the insolvents put an end to the 
insolvency proceedings within the meaning 
of s. 28 of the Act. If by reason of the 

(5) 56 M L J 458; 115 Ind. Oas. 815; A TIR 1929 
Mad. 157; 29 L W 23; (1929) M W N 22, 


who during the subsistence of the insol- 
vency had been the Receiver of the debtor's 
estate in insolvency, the Receiver after the 
property was vested in him under s. 37 
retained the right to function as a Receiver 
in insolvency. The conclusion arrived at 
by the Full Bench of the Rangoon High 

(6) 63 M LJ 414; 139 Ind. Cas. 574; A I R 1932 


Mad. 731; Ind. Rul, (1932) Mad, 745; (1932) M W N. 
1105; 361, W 655. 

(7) 11 R 287; 145 Ind. Oas. 320; A IR 1933 Rang. 
227; 6 R Rang 33(F B). 
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also a good deal of conflict of judicial 
opinion on the interpretation ofa. 37. The 
matter is in our opinion one of general 
importance and of frequent occurrence in 
Courts of law. We have, therefore, thought 
it necessary torefer the following questiong 


(8) 12 Pat. 163: 141 Ind. Cas. 838; A IR 1933 Pat 
84; 18 P LT 775: Ind. Rul. (1933) Pat. 98. 

(9) 60 O 259; 144 Ind. Cas. 214; AIR 1933 Ca] 
386; Ind, Rul. (1933) Cal. 533. ' 

(10) 10 Lah, L J180; 108 Ind. Cas. 603; A I R1928 
Lah, 453. 
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for the decision of a Full Bench for an 
authoritative ruling on tle points involved 
in them : 

Question No. 1—Where the Insolvency Court annuls 
an adjudication under s 43, Provincial Insolvency 
Act, V of 1920,and chooses to pass an order under 
g 374 vesting the properties of the quondam 
insolvent in an appointee (Official Receiver or any 
other person’, is the administration in insolvency 
to continue for the realization and distribution of 
the assets by such a ‘person, despite the annul- 
ment of the adjudication itself? 

Question No, 2.—If not, what is the scope of his 
function as a trustee by reason of the vesting order 
under 8. 37 ? 

Messrs, V. Suryanarayana and B. V. 


Srinivasa Rao, for the Appellant. 
Messrs. N. Rama Rao, T. V. Rama- 
nathan and Kasturi Seshagiri Rao, for the 


Respondents. 
Opinion 

King, J.—The following two questions 
have been referred to us: (1) Where the 
Insolvency Court annuls an adjudication 
under s. 43, Provincial Insolvency Act, V 
of 1920, and chooses to pass an order under 
s. 37 vesting the properties of the quondam 
insolvent in an appointee (Official Receiver 
or any other person), is the administra- 
tion in insolvency to continue for the 
realization and distribution of the assets 
of such a person despite the annulment 
of the adjudication itself ? and (2) If not, 
what is the scope of his functions as a 
trustee by reason of the vesting order 
under s. 37? The two sections referred to 


in these questions run as follows : 

“Section 43 (1).—lf the debtor does not appear on 
the day fixed for hearing his application for dis- 
charge or on such subsequent day as the Court 
may direct, or if the debtor does not apply for 
an order of discharge within the period specified 
by the Court, the order of adjudication shall be 
annulled, and the provisions of s, 37 shall apply 
accordingly. 

(2) Where 2 debtor has been released from 
custody under the provisions of this Act and the 
order of adjudication is annulled under sub-s. (1), 
the Court may, if it thinks fit, re-commit the 
debtor to his former custody, and the officer 
in charge of the prison to whose custody such 
debtor is so yrecommitted shall receive such 
debtor into his custody according to such re- 
commitment and thereupon all proceedings which 
were in force against the person of such debtor at 
the time of such release as aforesaid shall be 
deemed tobe still in force against him as if no 
order of adjudication has been made.” 

“Section 37 (1) —Where an adjudication is annulled, 
all sales and dispositions of property and payments, 
duly made, and all acts theretofore done, by the 
Gourt or Receiver, shall be valid; but, subject as 
aforesaid, the property of the debtor who was 
adjudged insolvent shall vest in such person as 
the Oourt may appoint, or, in default of any such 
appointment, shall revert to the debtor to the 
extent of his right or interest therein on such 
conditions (if any) a3 the Court may, by order in 
writing, declare. 
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(2) Notice of every order annulling an adjudi- ` 
cation shall be published in the Local Official 
Gazette and in such other manner as may be 
prescribed,” 

What then is the situation when an 
Insolvency Court annuls an adjudication 
under s. 42 and also vests the insolvent’s 


property in an appointee under s. 37? 


Three points of view are possible. The 
first is that with the annulment the in- 
solvency proceedings come to an abrupt 
and final conclusion. The Insolvency 
Court has no longer any power. to pass 
any orders in regard to the insolvent’s 
property, its order vesting that property 
in the appointee being its last expiring 
act. The appointee is a mere custodian 
of the insolvent’s property. No doubt he 
should carry on the ordinary work of ad- 
ministering and preserving the property 
in his hands, but he has no further 
control over it, and must merely hold it 
subject to any orders as to attachment 
and sale which he may receive from any 
Court entertaining an application in execu- 
tion against the insolvent. The insolvent's 
creditors, subject to anything which may 
have been validated by s. 37, are res- 
tored to the position in which they found 
themselves before the insolvency proceed- 
ings began, and all must pursue afresh 
their remedies by execution or by suit in 
the ordinary way, which will mean in prac- 
tice that the insolvent’s property will go 
to some and some only of his creditors. 
The second view is that if a vesting 
order is made, the insolvency proceedings 
are continued for all purposes. 


The third view is one intermediate 
between these two, and, we think, is the 
view which must prevail. It is this, that 
the appointee continues to be subject to, 
the directions of the Insolvency Court which | 
appointed him, that these directions relate. 
to the property of the insolvent, and that 
they should be given in accordance with 
the policy and provisions of the Insolvency 
Act. It will be found on our further exa- 
mination that this is not in all respects 
equivalent to the actual continuation of 
the insolvency proceedings. For the first 
point of view, authority is meagre. Only 
two cases can be cited in its support. 
The first, reported in Arunagiri ‘Mudaliar 
v Official Receiver (1), goes to the extreme 
length of saying that the insolvent’s pro- 
perty should remain in the hands of the 
appointee for the insolvent’s own benefit. 
The second reported in Panna Lal v. 
Official Receiver (3) laysit down that the 


1935 
vesting order 18 
“only for the purpose apparently of making the 


property available to creditors to proceed through 
the Civil Court.” 
the 


Neither of these rulings makes 
slightest reference to any authority in 
support of any different view. They seem 
to us to concentrate unduly upon the 
meaning of the word “annul” and not to 
consider adequately these provisions in the 
Insolvency Act, including that under s. 37 
itself which indicate that annulment can- 
‘not be equivalent to a complete cessation 
of all insolvency proceedings. In the first 
place such an interpretation seems to us 
clearly against the principle underlying the 
provisions of s. 43 itself. It is obvious 
that the only reason for the annulment 
under that section is the conduct of the 
insolvent himself, and from sub-s. (2) of 
that section that its primary object is to 
punish the insolvent by depriving him 
of any protection which he may hitherto 
have been enjoying under the insolvency law. 
Why should the negligence of the insolvent 
have the necessary effect of upsetting the 
rights of his creditors inler se, for if this 
first view is to'be upheld, those creditors 
can no longer expect the fair and equal 
treatment which had been assured to 
them by the insolvency. Those who have 
got no decree will be hopelessly handicap- 
ped as against those who may proceed 
immediately to execution, and those who 
are aware of the annulment will have an 
advantage over those who are not. 

Again, as has been pointed out by the 
learned Judges who decided Somasundaram 
Chettiar v, Partagkaruppan Chettiar (2), an 
insolvency can also be annulled under 
s. 39 of the Act, when the Court has 
approved a proposal for composition, and 
yet in spite ofthat annulment the Court 
still retains power under s. 40 to re-ad- 
judge the debtor insolvent if certain facts 
are proved. Clearly then an annulment 
under s. 39 does not terminate for all 
purposes the proceedings of the Insolvency 
Court. 

Then we come to s. 37 itself, and the 
first point to be noticed is the antithesis 
between the vesting order and the reversion 
of the debtor’s property to himself. Now 
it is true that under the first view ac- 
cording to which the appointee is a trustee 
or custodian of the debtor's propérty, the 
debtor's freedom to dispose of it as he 
wishes after the annulment is restricted, 
but in every other respect the legal effect 
of the vesting order will not he different 
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from the legal effect of the reversion of 
the property to ‘the debtor. Surely this 
can never have been intended. The whole 
significance of the Court's action in vesting 
the insolvent’s property in some one else 
seems to us to be that the Court is in- 
tended to preserve its control ‘over that 
property, just as a similar control is al- 
ways retained when a Receiver is appointed 
the property which is the 
subject-matter of a suit. 

The truth of this proposition, it is in- 
teresting incidentally to find, was so 
self-evident when the case reported in 
Jethajt Peraji Firm v. Krishnayya (4) was 
being heard, that no argument was put 
forward against it (seep. 666*). The learned 
Judges who decided Somasundaram 
Chettiar v. Pariakaruppan Chettiar (2) also 
hold that the Insolvency Court has jurisdic- 
tion to direct that the debtor's property 
shall be sold by the appointee and the 
sale proceeds distributed proportionately 
amongst all the creditors. Even in 
Jaingbir Singh v. Official Receiver (7), 
which is strongly relied upon hy the ap- 
pellant’s learned Advocate, it is not held 
that the Insolvency Oourt has no power 
to give directions to the appointee under 
s. 37. We think, therefore, that the Ir- 
solvency Court retains full power to give 
directions under s. 37 as to the realisa- 
tion and disposal of the debtor’s assets. 
That power should not of course, be used 
arbitrarily, but should be used inthe in- 
terests not of this or that individual 
creditor, but of the whole body of credi- 
tors, which means in other words that 
the only proper order for the Court to 
pass is that the appointee should con- 
tinue to realise and distribute the debtor’s 


. property in accordance with the provisions 


of the Insolvency Act. 

This opinion, however, does not involve 
our acceptance of the second view, for 
that view clearly ignores altogether the 
meaning of the word “annul.” The fact 
that not only the Official Receiver but 
any other person may be appointed under 
s. 37 is against the view that an order 
under s. 37 continues the insolvency pro- 
ceedings for all purposes. The person ap- 
pointed unders. 37, has no longer by the mere 
fact of his appointment, the powers which 
a Receiver has under the Act. He has only 
such powers as are necessarily implied by 
the vesting order which are, as we under- 
stand them, to carry out the directions of 
the Court and those directions, as we” 
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have said, should, so far as the realisa- 
tion and distribution of the debtor's pro- 
perty are concerned, be in accordance 
with the provisions of the Insolvency Act. 
To this extent then we would answer the 
first question in the affirmative. | 

A second matter, however, falls, we think, 
to be decided by the terms of the reference 
to us, even though on the facts of this par- 
ticular case it does not directly arise. It 
might be argued that the “assets” of the 
debtor—and “assets is the word used in 
question No. l—include property which 
though nominally alienated by him ig 
property to which he is really entitled. 
The question then arises as to the powers 
of the person appointed under s. 37 in 
respect of applications under ss. 53 and 
54. We must consider two separate situa- 
tions: (1) where such an application is 
already pending when the order ofannul- 
ment is passed under 8. 43, and (2) where 
it is sought to be made after that order 
is passed. And in considering these situa- 
tions we must presume that the person 
appointed under s. 37 is the Official 
Receiver who was Receiver under the Act 
before the annulment. 

On the first of these situations there are 
two important rulings: Jethaji Peraji Pirm 
v. Krishnayya (4) and Jatngbir Singh v. 
Oficial Receiver (7). They approach the 
matter so far ass. 37 is concerned from 
two distinct points of view. Jaingdir 
Singh v. Official Receiver (7) considers the 
terms of the vesting order and holds that 
it cannot -possibly apply to the pro- 
perty of a person other than the debtor. 
The property concerned in application under 
ss, 53 and 54 is tbe property of an alienee 
and, therefore, once the Court has annul- 
led the adjudication it has no power to 
vest this property in any one. In Jethajr 
Peraji Firm v. Krishnayya (4) reference is 
made tothat portion of s. 37 which vali- 
dates all previous acts done by the Receiver, 
and includes his application under either 
of these sections~among the acts which 
are validated. It is then said that if this 
act remains valid after the annulment, it 
is unreasonable to suppose that the Re- 
ceiver cannot continue to ` pursue this 
remedy. We agree with this view. If 
once the making.of a claim by the Receiver 
to certain property as being in essence 
the property of the insolvent has been 
validated, we can see no logic in the view 
that would prevent the adjudication of that 


laim. OS 
iii Finally there is the case of the initiation 
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of proceedings under s. 53 or s. 54 after 
the annulment. No authority has laid it 
down specifically that the appointee under 
8. 37 has any such power and we think 
that under the terms of the vesting order 
he clearly could not have it. Thereis no 
question here of the validation of any act 
and the property alienated by the insolvent 
cannot be his property within the meaning 
of 8.37. We accordingly answer the first 
question in the affirmative subject to the 
qualifications which we have made.* No 
answer is required to thesecond question. 
Final Judgment. 

Pakenham Walsh, J.—An objection 
has been raised before us that under 
Sch. I of the Act no appeal lay to the 
District Judge but Sch. I deals with ap- 
peals under s. 75 (2) and the section 
which governs this appeal is s. 75, 
cl, 1 which says that an appeal is com- 
petent. As regards the merits, the main 
argument was that the learned District 
Judge misconceived the discretion he had 
in the matter of passing an order but 
the Full Bench ruling since delivered shows 
that he could pass no other order than 
that which he did. The learned Judges 
say: 

The only proper order for the Court to' pass is 
that the appointee should continue to realise and 
distribute the debtor's property in accordance with 
the provisions of the Insolvency Act.” 

They also say that: 

“The power should not of course be used arbitrari- 
ly but should be used in the interests not of this 
or that individual creditor, but of the whole body of 
creditors,” 

They also repel, in another portion of 
the judgment, the view that the annulment 
of toe insolvency under s. 43 puts a total 
end tothe insolvency proceedings and say: 

“If this view is to be upheld, those creditors can 
no longer expect the fair and equal treatment which 
had been assured to them Ly the insolvency. Those 
who have got no decree will be hopelessly handi- 
capped as against those who may proceed imme- 
diately to execution and those who are aware of the 
annulment will have an advantage over those who are 
not.” . 

In the light ofthese remarks, it is clear 
that the learned District Judge could 
have passed no other order than the 
one he did. The appeal, therefore, fails 
and is dismissed with costs, The Civil 
Revision Petition is dismissed but without 
costs, 0O. M. A. No. 456 of 1929 is not 
pressed and is, therefore, dismissed. No 
order as to costs. 

A» D. Appeal & Revision dismissed. 
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BOMBAY HIGH COURT 
Criminal Revision Application No. 330 
of 1934 
November 28, 1934 
Beaumont, O. J. anD N. J. WADIA, J. 
VISRAM VALJI—Accusep 


veTsus 


EM PEROR— Oppcsite Party 

Bombay Municipal Boroughs Act (XVIII of 
1925), s, 96—Intention to defraud must involve 
something in nature of cheating — Bona fide allegation 
that taxis not payable—Held, didnot show intention 
to defraud. 

An intention to defraud, which no doubt generally 
has to be inferred from the conduct of the 
accused, must necessarily involve something in the 
nature of cheating. Section 96, Bombay Municipal 
Boroughs Act, and the bye-law made under it 
postulate that the Municipality is entitled to the tax, 
and anybody who seeks to deprive it ofthat tax by 
wrongful means can be charged. But a bona fide 
allegation that the tax is not payable, which allega- 
tion is subsequently proved to be ill-founded can- 
not justify a finding that there was an intention to 
defraud. 

The applicant who was a contractor agreed to do 
certain work in connection with the Narbada 
Bridge, the bridge being just outside the limits of 
the Broach Municipality. Certain goods to be used 
in connection with the contract were consigned to 
the applicant at Broach Railway Station which was 
alleged by the prosecution to be within the terminal 
tax limits, and then those goods were sent on by 
rail to the Narbada Bridge siding which was outside 
the terminal tax limits, The applicant took delivery 
of goods at the siding without payment of terminal 
tax. The contention of the applicant was that he 
was not liable in respect of these goods for any 
terminal tax, since the goods were never in fact con- 
signed to him, within the terminal tax limits, but 
were really consigned to him at the Narbada Bridge 
siding : 

Held, that there was no reason whatever for 
thinking that the claim of the applicant to be exempt 
from the tax was not bona fide, and no intention to 
defraud was proved and that be was not guilty. 
Emperor v, Harjivan Valji (1), distinguished. 

-Cr. R. App. from an order of the Sessions 
Judge, Broach and Panch Mahals. 


Messrs. N. H. C. Coyajee and Ramnath 
Shivlal, for the Complainant. 

Messrs. G. N. Thakor and B. G. Thakor, 
for the Accused. 

Mr. P. B. Shingne, for the Crown. 


Beaumont, C. J.—These 
tions in revisjon in which the applicant 
applies against his conviction by the 
Special Magistrate, First Olass, Broach, 
under s. 96, Bombay Municipal Boroughs 
Act (XVIII of 1925). He was convicted in 12 
different cases and fined Rs. 50 in respect 
of each conviction. In 1¢ of the cases the 
convictions were upheld by the Sessions 
Judge and in the other two cases the 
Sessions Judge has made a ` reference to 
this Court as he thought that the con- 
victions were not justified, 
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The Bombay Municipal 


Boroughs Act, 
1925, in s. 


61 gives power to a Munici- 
pality to make  bye-laws, Then by 
s. 73, sub-s. (5), @ Municipality may 
impose a terminal tax on goods imported 
into or exported from the terminal tax 
limits. Thens. 95 provides that an officer 
démanding octroi by the authority of the 
Municipality shall tender to every person 
introducing or receiving anything on which 
the tax is claimed, a bill specifying the 
animal or goods taxable, the amount 
claimed and the rate at which the tax is 
calculated. Then s. 96, which is the 
section under which the prosecution was 
launched, provides that where any animal 
or goods passing into a municipal borough 
are liable to the payment of octroi, any 
person who, with the intention of defraud- 
ing the Municipality, causes or abets the 
introduction of or himself introduces or 
attempts to introduce within the octroi 
limits of the said borough any such animal 
or goods upon which payment of the octroi 
due on such introduction has neither been 
made nor tendered, shall be punishable 
with fine. The Broach City Municipality 
have made a bye-law which in substance 
carries out the terms of s. 96, Bombay 
Municipal Boroughs Act, 1925. 


It provides that every person who with 
the intention to defraud the Municipality 
causes or abets the introduction of, or 
himself introduces or attempts to introduce 
within the terminal tax limits and every 
person who with like intention causes or 
abets the removal of or himself removes or 
attempts to remove out of such limits any 
goods which are liable to the terminal tax 
but upon which payment of the proper am- 
ount of terminal tax has neither been 
made nor tendered, or who in any manner 
wilfully defrauds or attempts to defraud 
the Municipality of its terminal tax 
revenue or abets any such fraudulent act 
or attempt shal], upon ‘conviction before 
a Magistrate, be punished with fine. The 
Broach City Municipality has also made 
certain rules, many of which would be 
relevant on a consideration of the question 
whether the present applicant is liable 
to tax; but,in the view. which I take of 
the matter, it is not necessary to consi- 
der these rules in any detail. I would 
however, note in passing that r. (4) provides 
that the terminal tax shall be payable 
on imports and shall be paid to’ the Naka” 
Karkun on his tendering termina] bill 
for the same and it is admitted in this 
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case that in fact no terminal bill has 
been tendered. ° 

Now the facts giving rise to the pro- 
secution are that the applicant who is a 
contractor agreed to do certain work in 
connection with the new Narbada Bridge 
which is being constructed by the B. B. & 
C. I. Ry. Company over the river Nar- 
bada, the bridge being just outside the 
limits of the Broach Municipality. Cer- 
tain goods to be used in connection with 
the contract were consigned to the ap- 
plicant at Broach Railway Station which 
is alleged by the prosecution to be with- 
in the gterminal tax limits, and then 
those goods were sent on by rail tothe 
Narbada Bridge siding which is outside 
the terminal tax limits. That was the 
position in the 10 cases in which the 
convictions were upheld by the Sessions 
Judge, but in the other two cases the 
goods were consigned direct to the Narbada 
Bridge siding. The contention of the ap- 
plicant has always been that in the 
circumstances he was not liable in respect 
of these goods for any terminal tax, since 
the goods were never in fact consigned 
to him, within the terminal tax limits, but 
were really consigned to him at the Narbada 
Bridge siding. His further contention is that 
if any tax is payable on the goods, the 
party liable is the Railway Company and 
not himself, because he alleges that under 
his contract with the Railway Company the 
goods become the property of the Railway 
Company. These questions are questions 
which may require the attention of a 
Civil Court. But I can see not the slightest 
ground for suggesting that the contentions 
were not put forward bona fide. Every- 
thing has beendone by the applicant 
quite openly, and there was no attempt 
made to conceal any of the facts from the 
municipal authorities or to remove any 
goods surreptitiously from within the 
terminal tax limits. The question, there- 
fore, is whether in denying the liability 
to the tax the dccuséed can be charged with 
having done something with intent to 
defraud the Municipality. 

The view taken by the learned Sessions 
Judge is that the claim of the applicant 
to be exempt from the tax is not well- 
founded, and that, therefore, he has en- 
deavoured wrongfully to deprive the Muni- 
cipality of their tax and that the intention 
to defraud the. Municipality must he 
inferred, ; l 

Iam unable to accept that view. If it 
is right, it seems to me that every defend- 
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ant in asuit on a money claim, who bona 
fide sets up a defence which fails, could 
be said tointend to defraud the plaintiff, 
which seems to me a misuseof language.. 
I think an intention to defraud, which no 
doubt generally has to be inferred from 
the conduct of the accused, must neces- 
sarily involve something inthe nature of 
cheating. Section 96 and the bye-law made 
under it postulate thatthe Municipality is 
entitled to thetax, and anybody who seeks 
to deprive it of that tax by wrongful 
means can be charged. But a bona fide 
allegation that the tax is not payable, 
which allegation is subsequently proved 
to be ill-founded, cannot justify a find- 
ing that there was an intention tọ de- 
fraud. I do not mean to suggest that 
the setting up of a claim of right to ex- 
emption from the tax would necessarily 
be conclusive in showing that there was 
no intention to defraud. I can well 
imagine cases in which it might be held 
that the claim to exemption was not 
made bona fide and thatthe conduct of 
the accused showed an intention wrong-. 
fully to deprive the Municipality of a tax 
justly due. But to my mind, to justify a 
conviction, facts must be proved from 
which the Court can inferthat there was 
an intention to defraud, that is to say, 
in some wayto cheat the Municipality out 
of their tax. 

Mr. Coyaji for the opponent Municipality 
has referred toa decision of this Court in 
Limperor v. Harjivan Valji (1). The facts 
of that case are quite different from the 
facts of the present case, and the decision 
can, therefore, be distinguished. But I 
feel bound to say thatI am quite unable 
to follow’ or adopt the reasoning of 
Fawcett, J. He considers that the word 
‘defraud’ is popularly used in a sense 
which differs from its legal sense and 
that a man may be said in a popular 
sense to intend to defraud whenever he 
resists a claim which is well founded in 
law, andthat in this statute the word is 
used in its popular sense. I do not agree 
with the learned Judge. To my mind 
‘defraud’ always denotes some form of 
dishonesty. But even if the learned Judge 
were right in thinking that the expression 
‘intend to defraud’ has one meaning in 
Jaw and another in popular usage, I fail 
to see why the Court should give to the 
expression its popular, rather than its 
legal meaning in a penal statute as against 


(1) 98 Ind, Cas, 407; AI R 1926 Bom, 231; 27 Or 
L J 1330; 50 B 174; 28 Bom. L R 115, ; 
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an accused person. Such a construction 
infringes the principle that penal stautes 
must be construed strictly. In my opinion 
in the present case there is no reason 
whatever for thinking that the claim of 
the applicant to be exempt from the tax 
is not -bona fide, and no intention to 
defraud is proved. Whether the claim is 
well founded or not, I do not propose to con- 
sider. In my opinion there being no in- 
tention to defraud, the convictions were 
wrong and must he set aside. Fines to 
be refunded. 

N. J. Wadia, J.—I agree. 

D, Conviction set aside. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 611 0f 1931 
August 6, 1935 
W aDsworta, J. l 
CHERUKURI LAKSHMI NARASU alias 
BUJJAYYA AN? OTHERS — PLAINTIFFs— 
APPELLANTS 


Versus 
CHERUKURI NAGAMMA AND OTHERS 
— DEFEN DANTS— RESPONDENTS 

Arbitration—Agreement to refer mattersin suit and 
other matiers to arbitration pending suit—Refusal of 
Courtto pass decree in terms of award—Separate 
suit to enforce agreement—Maintainability. 

Where the parties to a suit agreed to refer the 
matters in dispute in the suit and certain other 
matters to arbitration, and on the award being 
rejected by the Court on the ground that 
it went beyond the scope of the suit, one of the 
parties instituted a suit on the basis of the agreement 
which led to the abortive reference : 

Held, that the agreement in question did not provide 
for any settlement of matters by the arbitrator apart 
from the pending suit and when the reference broke 
downandthe prospect of putting an end tothe 
litigation ceased, the whole foundation of the agree- 
ment disappeared and there was nothing which could 
be enforced, Bodhchariv. Muniyachari (2), followed. 
Narayana Iyengar v. Tripayya (1) and Subbaraju v. 
Venkataramaraju (3), distinguished, 

S. O. A. against the decree of the Court 
of the Subordinate Judge of Bapatla in 
Appeal Suit No, 174 of 1928 presented 
against the decree of the Court of the 
District Munsif of Ongole in Original Suit 
No, 809 of 1926. 


Messrs. Ch. Raghava Rao and S. Raja- 
raman, for the Appellants. 

Messrs. A. Visvanatha Ayyar and A. 
Ramasawami Ayyar, for the Respondents. 

Judgment.—This case is really the 
aftermath of a previous suit which ended 
in an abortive attempt at arbitration, The 
original action (O. S. No. 59 of 1926, on the 
file of the District Munsif of Ongole) was 
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brought by presymptive reversioners for 
a declaration of their rights in properties 
in the possession of a widow and a minor. 
One of the qnestions arisingin that suit 
was the genuineness of a will. The deci- 
sion of that question apparently involved 
certain disclosures which are alleged to 
have been likely to embarassthe karnam 
of the village. As a result of this antici- 
pated embarassment, the village officers 
engineered a compromise. Itis found as 
afact by the lower Court that there was 
a definite agreement as to the terms of 
this compromise, and that the parties de- 
cided that it would be best to have this 
compromise embodied in the award of an 
arbitrator on a reference by the Court. 
Consequently, an application for reference 
to arbitration which is Ex, A, in the pre- 
sent proceedings was drafted and signed 
by both the parties and filed in Court. 
Apparently boththe parities and the learn- 
ed District Munsif overlooked the fact that 
according to the termsof Ex. A, question 
of possession and pecuniary compensation 
which were not in issue in thesuit, were 
to be referred to the arbitrator. The Court 
referred the suit and the arbitrator made 
the award. Objections were raised to the 
award on the grounds (a) that it was pro- 
cured by fraud, (bì that it went outside the 
subject-matter of the suit. No decision 
was given on the fraud question and the 
Court decided that the award went beyond 
the scope of the suit and could not there- 
fore, form the basis of a decree. The suit 
O. 8. No. 59 of 1926 was then decided on 
the merits and resulted in a decree and 
an appeal. While that suit was pending, 
the present suit was filed, wherein the 
plaintiff seeks possession of properties 
allotted to them by the decision of the 
arbitrator or in the alternative for a dec- 
laration that they have a _ reversionary 
right therein. The suit isin fact based 
on the abortive reference to arbitration 
as evidence of an agreement between the 
parties capable of separate. enforcement 
by suit. eka aa 

There are two questions now before me 
in this second appeal. One is whether the 
plaintiffs are entitled to enforce as an 
extra-judicial agreement between the par- 
ties for allottment of properties by the 
arbitrator, what was in form and fact an 
agreement to refer matters through Court 
to an arbitrator with a view to the termi- 
nation of the suit which scheme has _be- 
come abortive. The other question is whe- 
ther there was fraud as alleged so ag to 
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vitiate the agreement.-.I will deal first 
with the purely legal guestion, asto the 
possibility of making an abortive reference 
to arbitration through Court the founda- 
tion of a separate suit as on a private 
agreement. The plaintiffs who are the 
appellants base their arguments mainly 
on the decision reported in Narayana 
Iyengar v. Tripayya (|), where it was 
held that when there was a reference to 
arbitration through Court anda separate 
agreement by the parties that the arbitra- 
tors should deal with matters not within 
the scope of the suit, though the award 
is invalid under para. 15, read in the light 
of para. 3 of the 2nd Schedule of the Code 
of Civil Procedure yet the agreement 
between the parties that these matters 
. outside the suit should be settled by the 
arbitrator, is binding upon them and it 
may form the subject of aseparate suit. 
With reference to that ruling, it must be 
observed that in the present case there is 
really no agreement subsequent to the 
agreement to refer matters to arbitration. 
The agreement embodied in Ex. A, is es- 
sentially an agreement by the party to get 
both the matter in suit, and some matters 
out of suit decided by the arbitrator 
through the Court, with a view to put an 
end to the pending litigation. 

I have heard the arguments of both sides 
at considerable length, and after careful 
codsideration, I am definitely of opinion, 
that this agreement does not provide for 
any settlement of matters by the arbitra- 
tor, apart from the pending suit. The 
essence of the agreement is that both the 
plaintiffs and the defendant were anxious 
to determine the litigation without further 
expense, and on that consideration, they 
agreed that the arbitrator on reference 
through Court should decide the question 
of the rights of parties including the rights 
to possession and pecuniary compensation. 
Apart from this reference through Court, 
there was no agreement at all, and if the 
reference through Couwt broke down, the 
prospect of putting an end to the litigation 
ceased, and the whole foundation of the 
agreement goes, and there is nothing left 
which can be enforced. I take it that this 
is the line of thought which must have 
formed the basis for the decision in the 
case of Bodachari v. Muniyachari, 69 Ind. 
Cas. 92 (2), wherein a Bench of this Court, 


(1) 92 Ind. Oas. 817; AT R 1926 Mad. 366; (1926) M 
°WN1;23L W 332. 
(2) 65 Ind, Cas, 92; 14 L W 666; (192) M WN 
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in a similar case found that‘an award 
under an invalid reference being itself in- 
valid gives no rights either as an award 
or as a compromise.’ It has been argued 
that the authority of this case is taken 
by a Full Bench decision Subbaraju v. 
Venkatarama Raju (3), wherein it is held 
that s.89, of the Civil Procedure Code, 
is not a bar toa decree in terms of an 
award based on an extra-judicial reference 
to arbitration being passed in a pending 
suit. It is true that their Lordships consider 
Bodachari’s case, 69 Ind. Cas. 92 (2) and 
dissent from it sofaras it relates to the 
applicability of a bar unders. 89 of the 
Civil Procedure Code, to the recording of 
a compromise as a result of an extra- 
judicial reference to arbitration, but there is 
no dissent from the decision in the previous 
paragraph of the judgment in Bodacharv's 
case, 65 Ind. Cas. 92 (9), to the effect that the 
award under an invalid reference being itself 
invalid, gives no rights either as an award 
or as a compromise, It seems to me that 


the decision in Bodachari’s case, 65 
Ind. Cas. 92 (2) must rest on the 
logical conclusion that though an 
agreement to compromise a sulb may 


be enforced in separate proceedings, there 
can beno such agreement for @ private 
compromise when the whole tenor of the 
agreement in question contémplates an 
award through the intervention of the 
Court. The position is, of course, quite 
different when, as in the case of Narayana 
Iyengar v. Thirupayya (1), referred to 
above, there is a separate private agree- 
ment for the decision of additional questions 
by the arbitrator. In this view I must 
hold that the view taken by the Courts 
below that the reference to arbitration was 
vitiated by illegality at its inception and 
that the award based solely on such an 
illegal reference cannot be enforced by a 
suit, is correct, 

It is unnecessary, therefore, to gointo the 
further question of the correctness of the deci- 
sion based on fraud, but I must observe that 
the finding of the lower Court in the mat- 
ter of fraud seems to be based on allega- 
tions quite different from those which we 
find in the Ist defendants written state- 
ment. The plea of the Ist defendant ex- 
pressly was that there was a conspiracy 
between the arbitrator and the village 
officers to pass an award different from 
that which the parties themselves had 
agreed upon at the time when this more 

(3) 51 M £00; 113 Ind. Cas. 632; 28 LW 321;A1R 
1928 Mad. 1025; 55 M L J 429 (F B). 
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or less formal application for reference 
to arbitration was made in Oourt. The 
case of fraud as presented actually in the 
lower Courts seems to have been a con- 
spiracy by the plaintifisto induce the de- 
fendants to sign a reference to arbitra- 
tion with the idea of getting an award 
different from that which had been agreed 
upon. The evidences before the lower Court 
seems to me to contain very little to jus- 
tify a finding that the arbitrator himself 
had fraudulently conspired to give an 
unjust award and I am of opinion that the 
Oourts below should not have found fraud 
based on allegations different from those 
which were pleaded. In theview, however, 
which I have taken on the first point, the 
appeal fails and is dismissed with costs. 
A. ; Appeal dismissed. 
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MADRAS HIGH COURT 
Second Oivil Appeals Nos. 99 and 100 
of 1931 
March 22, 1935 
MADAAYAN Nale, J. 
Kaliyaihan KRISHNAN— DEFENDiNT 
No. 2 AND PLAINTIFF—APPELLANTS 
a versus 
Aktanissert Manikkoth Kollsrath 
GOPALAKURUP AND ANOTHER— 
PusInTIFF AND DEFENDANT No. 1 
— RESPONDENTS 
Mortgage—Lease back — Subsequent lease by mort- 
gagor—Lessee, whether enttiled to resist mortgagee’s 
suit for possession, 
Where the property was mortgaged with possession 
and taken back on lease by the mortgagor and the 
mortgagor subsequently leased it to a third per- 


D, 

Held, that the lessee was only a sub-lessee, and as 
such, not having any interest in the property otber 
than that of a sub-lessee, could not resist a suit for 
possession by the mortgagee by setting up a right to 
redemption, 

Though there are decisions to the effect that a 
mortgage and lease back should be taken together 
when a question arises between the mortgagee and 
the mortgagor for determination ofrights arising 
between them, none of the cases lay down that the 
mortgagor should after the lease be considered to be 
in the position of one who has executed a simple 
mortgage. Payamatathil Appu v. Kovammal Amina 
(1). Madhava Sidhantha Onnahini v. Venkata- 
ramanjulu Naidu (4), Altaf Ali v. Lalta Prasad (5) 
and Abdullah Khan v. Moti Kunwar (8), referred 
to. ` 

S.C. A. against the decrees of the Court 
of the District Judge of North Malabar in 
Appeal Suits Nos. 497 and 496 of 1929, 
respectively, preferred against the decrees 
ofthe Court of the Principal District 
Munsif of Tellichery in Original Suits 


Nos, 249 and 528 of 1928, respectively, 
158—135 & 136 
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Mr. P. Govinda Menon, forthe Appellants. 
Messrs. 0. T. G. Nambiar, A. Achuthan 

Nambiar and C. T. Nambiar, for the Res- 

pondents. 

Judgment.—The facts are stated in 
the lower Court’s judgment and need not 
be re-stated. 

Original Suit No. 249 of 1928 was institut- 
ed by the plaintiff who was the assignee 
of a mortgage for recovery of possession 
of the property from the 2nd defendant, 
The Ist defendant is the jenmi of the 
property. The 2nd defendant resisted the 
suit on the ground that he has obtained 
a lease from the jenmi subsequent to the 
mortgage. Original Suit No. 523 of 1928 was 
instituted by the 2nd defendant in 
O. S. No. 249 of 1928, as the plaintiff to 
redeem the property onthe ground that as a 
lessee from the mortgagor he is entitled 
The question is waether he 
has got the right to redeem and can that 
right be set upin defence to tha suit by 
the plaintiff for recovery of possəssion of 
the property. 

Mr. Govinda Menon on behalf of the 
appellant 2nd defendant in O. S.No. 249 
of 1928, and plaintifin O.S. No. 523 of 1925 
relied on the decision in Payamatathil Appu 
v. Kovammal Amina (1), followed in 
Madan Mohan Singh v. Raj Kishore Kumari 
(2)and Raghunandan Prasad v. Ambiga 
Singh (3). In Payamatathil Appu v. Kovame 
mal Amina (1), it was held that a lessee from 
the othidar after othi had been given could 
bring a suit for redemption. ‘lhe ground 
on whichit was based is this : that though 
the suit is by a lessee still the lease 
being by the mortgagor the lessee has an 
interest in the equity of redemption and 
this interest is sufficiently large to enable 
him to redeem the property. Having re- 
gard to this decision the question for con- 
sideration in this case is, when the lease 
was executed in favour of the 2nd des 
fendant by Ramotti’s son wh) was then 
the owner of the property, was he in the 
position of the mortgagor or was he only 
in the position of a mere lessee as contend- 
ed for by the respondent. The facts show 
that the property at that time was under 
a mortgage in favour of one Beechu and 
the mortgagor had taken the property back 
on lease. In order to bring the case within 
the scope of the decision in Payamatathil 
Appu v. Kovammal Amina (1), Mr. Govinda 
Menon argues that the lease and the 

(1) 19 M 151; 5 M L J 279. 


17 U L 4 384; 17 Ind. Oas. 1. 
tS) 99 A679, £ A L J703; A W N 1907, 227, 
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mortgage, being of even date,. must’ be 
treated as one and the same transaction 
and the mortgagor who has taken the lease 
back is exactly in the same position as 
an ordinary mortgagor is,and, therefore, 
when he gave the lease to the 2nd defend- 
ant it was his right to redeem ths pro- 
perty that was leased in hisfavour. Mr. 
Govinda Menon has cited a series of well- 
known cases of this and other Courts, 
namely, Madhava Sidhantha Onnahini v. 
Venkataramanjulu Naidu (4), Altaf Alt 
v. Lalta Prasad (5), Abdulla Khan v. Mott 
Kunwar (6) toshow that the two transac- 
tions, mortgage and lease back, should be 
taken together whena question arises bet- 
ween the mortgagee and the mortgagor 
for determination of rights arising between 
them. Butnone of these cases lay down 
the proposition that the mortgagor should 
after the lease had been taken by him be 
considered to be in the position of one 
who has executed a simple mortgage. There 
is no authority so far as I can see for 
that position. The cases relied on donot 
support tke contention of Mr. Govinda 
Menon. If the contention is accepted, it 
will mean that the lease 18 altogether to 
be ignored. It cannot be disputed that 
after the termination of the lease the mort- 
gagee is entitled to get back posgession of 
the property from the mortgagor. The 
mortgagor, cannot resist that suit by say- 
ing ‘having taken a lease I should be 
considered to be inthe position of one who 
has executed a simple mortgage.’ If that 
is so, then it means that recognition has 
to be given to his lease and when he 
subsequently deals with the property he 
must be considered in law to have dealt 
with it simply as a lessee and the person 
who gets a lease from him must be con- 
sidered to be in the position of a sub- 
lessee and not in the position of one who 
has a mortgagor's interest entitling him to 
redeem the property. This I think is clear 
on principle, andin my-opinion, no autho- 
rity is needed for this position. The ap- 
pellant’s argument would result in this 
position, namely, that the lease back under 
which the mortgagor holds the property 
in his possession must be ignored altoge- 
ther. This J think cannot be done. Even 
in Madhava Stdhanta Onnahini v. Venkata- 
gamanjulu Naidu (4), which was referred 
to, the learned Judges say: 

(4) 26 M 662. 

(5) 19 A 496; A W N 1897, 128. 

(6) 35 A 48; 17 Ind Cas.737; 40 1 A 31; 170W 
N 233; 13 ML T 182; (1913)MW N31; 170 Ld 
312; 15 Bom, L R432; 25M L J 91 (PO, 
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“Taking the two together it is clear that the 
transaction was one entirely of mortgage with an 
express covenant to pay the principal and interest 
in instalments and conferring a power on the 
mortgage to take possession of the property mort- 
gaged and apply the usufructin the discharge of 
the interest and principal,” 


The power of the mortgagee to take back 
the property which has come ‘hack on 
lease to the mortgagor cannot be disputed 
and has not been disputed even in these 
decisions to which reference has been made 
by Mr. Govinda Menon. I would, therefore, 
uphold the decision of the lower Courtson 
the ground that the 2nd defendant is 
only asub-lessee, and as such, not having 
any interest in the property other than 
that of a sub-lessee, he cannot resist the 
suit of the plaintiff-mortgagee by saying 
that he is entitled to redeem. . 

These cases having been set down to te 
spoken to this day, the Court made, the 
following 

Order.—The amount of mesne profits to 
which the plaintiff will be entitled to from 
August 27, 1932, to the date of the delivery 
of possession will be decided by the Exe- 
cuting Court in the course of execution. 

In the result both the second app eal 
are dismissed with costs, 

A ; Appeals dismisse d. 
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The provisions of s. 11, Oivil Procedure Code, are: 
not exclusive as regards the question of res judi- 
cata. 

In order to constitute an adjustment which can be 
recorded under O. XXT, r. 2, Oivil Procedure Code, 
it is necessary that the arrangement between 
the parties should extinguish the decree either wholly 
or in part, 
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Parties by agreement can arrange their own pro- 
cedure and give jurisdiction to the Court to adopt 
that procedure and where the parties have agreed 
that money due shall be realised by execution, the 
Court has jurisdiction to proceed by way of execu- 
tion, Hridoy Mohan Sanyal v. Khagendra Nath 
Sanyal (11), referred to. 

Where a decree is altered by agreement of the 
parties with respect to the mode of payment, the 
Court executing the decree is bound to give effect to 
the compromise and a decree-holder is entitled to 
proceed on the terms of the compromise which was 
executable as a decree. Ganga Bishun Marwari v. 
nee Prasad (16), referred to. [p, 1081, col. 


Plaintiff, the assignee of a mortgage decree against 
the defendants, got executed by the defendants a 
deed of further security under which the defendants 
mortgaged further properties to secure the decretal 
amount, costs and further advances, The defendants 
therein made a fresh covenant topay the money 
with a higher rate of interest and the plaintiff was 
to be allowed to include the further properties in 
the order for sale under the decree. The old as 
well as further properties were sold. But the claim 
of the plaintiff not having been satisfied, he applied 
for a personal decree for the surplus. Butit was 
dismissed as being barred by time. The plaintiff 
then instituted a suit on the personal covenant con- 
tained in the deed of further security : 


Held, that the suit was not competent as the 
matter had become res judicata, 
Held, also that whether or notthe arrangement 


between the parties was ofa nature to permit of it 


being properly described in law as an adjust- 
ment under O. XXI, r. 2, all parties treated 
it as such an adjustment and the plaintiff 


manifestly acted upon the assumption and tock 
proceedings upon the footing that it was in 
reality of such a kind that he could enforce it in 
proceedings of a summary character analogous to 
proceedings in execution as he did and as such the 
application for personal decree was in the nature of 
proceedings in execution orat any rate a step in 
the nature of such proceedings so as to be covered by 
5. 47, Oivil Procedure Code. 

Held, further that even if he did not, upon the 
principles of estoppel the plaintiff by his earlier 
proceedings exhausted his remedies as against the 
defendants, and as such, the present suit was not 
competent. 


M A. from an Original Suit No. 337 of 

Mr. S. N. Banerjee, 
lants. < 
Mr. L. P. E. Pugh, for the Respon- 
dents. 

Facts of the case will be clear from 
the following extract from the judgment 
a ani, J., who heard the original 
uit :— 

This is a suit to recover from the 
defendant Kumar Dinendra Mallick and 
from the defendant Kumar Gopendra 
Mallick tothe extent to which assets of 
his father Kumar Ganendre Mallick, de- 
ceased, may come into his hands,a sum 
of Rs.  2,67,471-13-3 upon a covenant 
contained in a mortgage-deed dated 
June 27, 1934, executed in favour of the 


for the Appel- 
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plaintiff by the. defendant Kumar 
Dinendra Mallick and by Kumar 
Ganendro -Mallick, deceased, for further 
interest and accounts, if necessary, and 
payment of costs: There are very few 
facts beyond. those set out in the 
pleadings to which it will be necessary 
torefer, though a reference will have to 
be made tothe contents of the documents 
there mentioned. 

The history of the matter begins with 
a mortgage executed on February 13, 
1920, whereby Kumar Dinendra Mallick 
and Kumar Ganendro Mullick secured a 
loan to themselves of Rs. 3,00,000 by a 
mortgage in favour of Nandalal Roy 
and Pulin Krishne Roy of premises Nos. 3 
and 4, Corporation Street, and No. 5, Chow- 
rirghee Place, Calcutta, which I - will 
call the Ohowringhee properties. On 
July 26, 1921, the mortgagees instituted 
a suit No. 2250 of 1921, in order to 
enforce their mortgage, and on August 
18, 1921, a Receiver was appointed in 
that suit in which a preliminary mortgage 
decree was made on April 12,1922, anda 
final decree on April 16, 1923. On 
January 5, 1924, {the property was put 
up for sale by the Registrar, but that 
sale was adjourned in circumstances 
introducing the plaintiff into the matter. 
The plaintiffin order to have the sale 
adjourned, at the request of the mortga- 
gors, paid Rs, 1,00,0U0 to the Roys and on 
June 27,1924, there wasdue to the Roys 
from the mortgagors the sum ot 
Rs, 2,87,411-5-6 under the decree and costs 


estimated to amount to Rs. 6,000. The 
plaintiff at the request of the morigagors 
paid off the Roys and obtained an 
assignment of the mortgage decree in 


he also paid to the Roys the 
estimated costs subject to taxation, The 
net result was that the plaintiff at the 
request of the defendant had paid out 
Rs. 3,87,411-5-6, which was due under the 
decree,and aturther sum of Rs. 21,923. 
which he lent and advanced to the 
mortgagors. ‘Thereupon the document 
upon which this suit was filed was 
executed, that being a document whereby 
Kumar Ganendro Mullick and Kumar 
Dinendra Mallick mortgaged 73, Mukta- 
ram Babu Street and Nos, 24 and 20, Upper 
Chitpore Road, which I will callthe Onit- 
pore properties, for | the purpose of 
securing these sums with interest at the 
rateof l1 percent. per annum, with a 
provision for compound interest in the 
event of default, That deed recites the 


his favour ; 
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mortgage of February 13, 1920, in favour 
of the Roye. 

It also recites the history of the matter, 
and containscovenants by the mortgagors 
to pay the several sums of Rs. 21,923 
and Rs. 3,87,411-5-6. The deed also pro- 
vides that the mortgagee shall be at liberty 
to include the Chitpore properties so 
mortgaged which did not form the 
subject of ihe mortgage of 1920 within 
the order for sale as though they had been 
comprised and included in the mortgage of 
February 13, 1920. It was also provided 
that if the mortgagee should receive 
payment of any money in the hands of 
the Receiver and any refund from the 
Roys or their attorney out of the 
Rs. 6,000 paid as estimated costs, he would 
after deducting his own costs, charges and 
expenses as between attorney and client 
that might beincurred in receiving such 
payment, apply the rest towards payment 
to himself in part reduction of the 
indebtedness oof the mortgagors to 
himself, 


To summaiise what I have stated, the 
plaintiff tcok the place of the Roys in 
relaticn to their mortgage decree which 
covered the Chowringhee properties: he 
was to recelve ahigher rate of interest, 
and as security, he was to obtain the bene- 
fit of certain additional pronerty. The 
amount secured was that covered by the 
mortgage decree with the addition ofa 
sum of Rs, 21,928, and he obtained the 
advantage of the mortgagee’s personal 
covenant to pay the money due under 
the decree and the further advance. 
Kumar Ganendro Mullick died in 1928, 


leaving the defendant Kumar Gopendra 
Mullick as his heir. All the properties 
have been sold, and the sale proceeds 


duly credited inthe mortgage suit. The 
conveyance of premises No, 24 and 25, 
Upper Chitpore Road, has been exhibited 
for a purpose for which reference will 
presently be made. On March 14, 1928, 
Kumar Dinendro Mullick conveyed to the 
plaintiff in this suit premises Nos. 24 
and 25, Upper Chitpore Road. That 
conveyance recites the history of the mat- 
ter and among the recitals is to be found 
the following subject : 

“And whereas the vendor did on January 13, 
1928, contract with the purchaser for the abso- 
lute sale to him of the said premises Nos. 24 
and 20, Upper Ohitpore Road, free from en- 
cumbrances at or for the price of Rs, 45,000 
avhich is to be set off against the balance of the 
purchaser's dues from the vendor and the 
estate of Kumar Ganendro Mullick, deceased, 
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under the decree and orders in the said Suit 
No, 2350 of 192), and also under the said 
Indenture of additional security bearing date June 27, 
1!24, And whereas over two lakhs of rupees is 
now due from the vendor and the estate ofthe 
said Kumar Ganendro Mullick deceased to the 
purchaser as aforesaid. Now this indenture. 
witnesseth tbat in consideration of the said 
sum of Rs. 4,000 by the direction of the 
vendor credited to the vendor and the estate of 
the said Kumar Ganendro Mullick deceased by 
the purchaser in the account of moneys due 
under the said decrees in the Suit Np. 2350 
of 192], and the said Indenture of additional 
security, ete.” 

Thisis relied upon for the purpose of 
saving limitation a point to which I 
shall comein due course. The plaintiff 
asks for adecree for Rs. 2,67,471-13-3. 
No evidence has been gone into with re- 
gardto this, and if the sum were not 
agreed, there would have to be an ac- 
count. The defendant has admitted 
mcst of the facis save and except that he 
hasnot admitted, as has keen alleged, 
{hat payments have been made by the 
morigagors or their- authorized agents 
or by the Receiver, and that the facts of 
such payments appear in the handwriting 
of the parties making the same, or that ihe 
morigagors have acknowledged their 
Jiability in writing. Otherwise the mat- 
ters which I have stated in some detail are 
admitted. The defendants however state, 
which is the fact, that after all the mort- 
gaged properties including those compris- 
ed in the documents of June 27,1924, had 
been exhausted in satisfying the plaintiff's 
claim, the plaintiff, in Decernber 1931, 
made an application in the mortgage sult 
No. 2350 of 1921 for a personal decree 
against the defendant for the balance of his 
claim, viz. Rs. 2,67,513-14-7. That applica- 
tion was heard and dismissed on the ground 


‘that it was barred by limitation, the reason 


being that the three years were thought to 


‘run from the date of the allocatur for costs 


due, but itwas held that the decree- 
holder should have executed within three 
years from ihe date of the last sale, and 
that not having done so, his application was 
barred. Thatorder was appealed against 
and affirmed on appeal. In consequence 
the plaintiff finding himself debarred from 


obtaining a personal decree in Suit No. 


2350 of 1921 has now brought aseparate 
suit upon the personal covenants contained 
in the document of June 27,1924, in order 
to realize from the defendants the amount 
which is due to him. 


Costello, J.—This isan appeal from a 
judgment and decree of Buckland, J., dated 
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May 18, 1933, The suit was brought by 
Pradyumna Kumar Mullick to recover 
from the defendant Kumar Dinendra 


Mullick and from the 
Gopendra Mullick to the 
assets of his deceased father Kumar 
Ganendro Mullick might come into his 
` hands a sùm of Rs. 2,67,471-13-3 upon a 
covenant contained in an instrument 
described as a deed of mortgage dated 
June 27, 1924, which was executed in 
favour of the plaintif by the defendant 
Kumar Dinendra Mallick and by the said 
Kumar Ganendro Mullick. There was also 
a claim for further interest for accounts, if 
necessary, and for payment of such sum 
as might be found due. The main point for 
determination at the trial of the suit in the 
Court below was whether it was. inlaw 
competent tothe plaintiff to bring a suit 
on the basis ofthe covenants in the deed 
of June 27, 1924, having regard to certain 
events and legal proceedings whichhad 
occurred prior to the institution of this suit. 
This history of the relations between the 
parties and the facts and circumstances 
upon whichthe plaintiff relied are briefly 
but clearly and sufficiently set forth in the 
opening paragraphs of the judgment under 
appeal and it is not necessary that we 
should recapitulate them. At the trial 
three points were taken on behalf of the 
defendants which the lesrned Judge 
summarized thus: 

“Three points have been taken on behalf of the 


defendant Kumar 
extent to which 


defendants, Firstly, it is urged that the suit is 
barred by limitation, for the suit being now a 
suit for a simple money decree upon a bond, 


the suib would be barred unless instituted within 
31x years from the date of ths ‘instrument unless 
rounds are established extending the period of 
imitation. It is further contended that the 
matter is res judicata by virtue of the applica- 
don made in the mortgage suit for a personal 
decree, and lastly, that the suit is barred by 
4.47, Civil Procedure Code, which requires that all 
yuestions arising between the parties tothe suit in 
which a decree was passed or their representa- 
ives and relating to execution, discharge or 
atisfaction of the decree, shall be determined by 


he Court executing the decree and not by a 
eparate suit,” 
The learned Judge held that the plea 


„f limitation must fail and that decision 
aas not been challenged in this appeal. 
Yothing further therefore need be said 
upon ‘that point. As regards the other two 
inis, the learned Judge said that the 
iwestion OL res judicata is not altogether 
asy to divorce from matters 'to be con- 
idered in relation to the point taken 
nder s. 47, Civil Procedure Code, and he 
ointed gut that authorities had been cited 
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before himin the latter connection in 
order to establish the proposition that any 
subsequent agreement between the parties 
relating io the subject-matter of the de- 
cree is Incapable of enforcement by a 
separate suit but must be treated as an 
adjustment of the decree itself and so dealt 
with in accordance with the provisions of 
s. 47, Civil Procedure Code. Upon a care- 
ful review of the case as presented be- 
fore him the learned Judge came tothe 
conclusion that under the covenants con- 
tained in the document of June 27, 1924, 
the plaintiff had acquired fresh rights in 
addition to those he had obtained under 
the assignment to him of the original 
decree and he took the view that the 
personal covenants contained in that docu- 
ment were distinct and separate and alto- 
gether independent of the personal coven- 
ant contained in the earlier mortgage upon 
which it was sought to obtain a personal 
decree in the former proceedings in the 
year 1931, and that therefore the plaintiff 
was entitled to succeed in the suit. 

Mr. 5. N. Banerjee on behalf of the 
defendants-appellants has argued before us 
that what really happened at the time of 
the assignment of the original decree by 
the Roy mortgageesto the present plaintilf 
was that tha plaintiff amalgamated ths 
sum originally due to ths Roys from the 
Mullicks as mortgagors with the adintional 
sum advanced bythe plaintif to the 
Mullicks and that the plaintiff in effect 
treated the whole sum as a consolidated 
liability due from the mortgagors to him 
aud accordingly the sum paid to the 
plaintiff on August 23, 1925, was taken by 
him in reduction of the combined debts 
with the result that when the plaintiff on 
December 4, 1931, instituted the proceed- 
ings which eventuated in the order of 
dismissal made by my brother Lort-Wil- 
liams on January 7, 1982, the plaintiff was in 
essence and for all .practical purposes 
taking execution proceedings in respect of 
the entirety of the defendants’ then out- 
standing liabilities to the plaintif and 
the plaintiff by making that application 
in the matter of tha original mortgage and 
upon the basis of an account made out 
upon the footing of both the original 
and the additional obligations had once 
and for ali and irrevocably exercised the 
option given to him under: the relevant 
provisions in the deed of June 27, 1924. 

Mr. Banerjee accordingly argued that 
the arrangement entered into between the 
parties whereby the present plaintiff for 
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all purposes stepped into the shoes of the 
original mortgagees, the Roys, must be 
treated as being inthe nature of an “ad- 
justment” of the decree made in the 
mortgage suit and of such a kind that ib 
clearly fell within the purview of the pro- 
visions of O. XXI, r.2, and so attracted 
the operation of s. 47, Civil Procedure 
Code, which would have the effect of 
preventing the plaintiff from enforcing his 
rights against the mortgagors, the Mullicks, 
otherwise than by. execution proceedings 
in the original suit. Thus the plaintiff 
would be debarred from instituting any 
fresh suit and so the present suit ought 
to have been dismissed. The plaintiff had 
put himself out of Court as regards a 
suit, said Mr. Bannerjee, by having 
definitely elected to treat the whole 
arrangement between him and the Mullicks 
as one fit to be effectuated inexecution 
proceedings and that even as regards 
payment of the additional sum of Rs. 21,923 
ihat must be regarded as having been 
treated by the plaintiff as being enforce- 
able under the original decree. In any 
event the whole matter must be looked 
at as being governed by the principles of 
res judicata seeing that in the proceed- 
ings: before Lort-Williams, T., the plaintif 
was actually placing reliance upon the 
material covenants in the deedof June 27 
1924, ab any rate for the purpose of sav- 
ing limitation; moreover, seeing that the 
amount then claimed by the plaintiff had 
been arrived at upon the basis of a 
principal sum made up of the original 
balance plus the additional advances: to- 
gether with interest calculated not at the 
rate stipulated for in the original mort- 
gage but at the higher rate agreed upon by 
the mortgagors as part of the considera- 
tion for the plaintiff's forbearance and his 
consent not te seek to enforce his rights 
until after the lapse of one year from 
June 1, 1924. Itis true that the points 
taken by the plaintiff as to the operative 
effect of the fresh covenants in the deed of 
June 27, 1924, were not pressed before 
Lort-Williams, J., or even in the Court of 
appeal but they had been reiterated in 
the | memorandum of appeal wherein a com- 
plaint was made that they ought to have 
been taken into consideration by the 
learned Judge on the hearing of the plaint- 
iff's application for a personal decree 
against the mortgagors. Furthermore 
although these points were not urged in 

e Court of Appeal they were neverthe- 

s once more put forward in support of 
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which the plaintiff subse” 
jeave to appeal to His 


Mr. Bannerjee further argued that had 
he so chosen, the plaintiff might at the 
outset have brought a suit such as the one 
with which we are now concerned, Or else 
treat the fresh advances as part of the 
original loan and the additional securities 
asif they were part of the Original 
securities and that as he had chosen to 


the application 
quently made for 
Majesty in Council. 


‘adopt the latter course, it must be taken 


that allhis rights had, to _ all intents 
and purposes, become absorbed in his rights 
under the original decree. It follows from 
the line of argument that no fresh suit 
would lie forthe recovery of the sum of 
Rs. 3,87,411-5-6. The covenants in the 
deed ofJdune 27, 1924,as regards this sum 
fixed notime for payment save in so far as 
it postponed payment for a period of one 
year and they merely provided for the 


enhanced rate of interest and so it was 
the 


argued that thus far, ab any rate, 
matter fell within the ambit of s. 47, 
Civil Procedure Code. As regards the 


additional sum of Rs. 21,923 it was con- 
ceded that that was payable by virtue 
of a covenant not contained in the subject- 
matter of the original. decree, but it was 
contended on behalf of the appellants that 
an option was conferred upon the plaint- 
iff to treat it asif it had, in fact, been 
part of that decree and the plaintiff right- 
ly or wrongly hed elected so to treat it. 
It was in pursuance of these arguments 
that Mr. Bannerjee invited us to come tc 
the conclusion that the position betweer 
the parties must be dealt with as one 
within the contemplation and sphere ol 
the provisions of O. XXI, r. 2, and that 
the arrangement made by the assignmen! 
and deed of additional security in 1924 
effect to a: 
an “adjustment” within the meaning © 
that rule. In this connection Mr. Bannerjet 
cited the case of Sri Prokash Singh vV 
Allahabad Bank, Ltd. (1) with the objec 
of showing that there need not be an; 
particular form of application on the par 
of a  decree-holder for the purpose 0 
certifying such an adjustment to the Ccur 
and getting the Court to record the . same 
and that there is no time limit for suc. 
proceedings. All that is required unde 
the Rule is that the Court should bs in 


(1) 56 L A 30; Ilt Ind. Cas. 581; A I R1929 Pi 
19; 29 LW 161, 33 OW N 267; 31 Bom. LR 2B 
6 O W Njz9; 3 Luck. 684; (1929) A L J 33; 56 M L 
233 (PO). 
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formed of any arrangement come to by 
the parties whichis relied upon as an ad- 
justment and that the Court should make 
that adjustment a matter of record: see 
also Jalim Chand Patwari v. Yusuf Alt 
Chaudhuri (2) per Suhrawardy and Cum- 
ing, JJ. The arrangement between the 
Mullicks and the present plaintiff was in 
fact brought to the notice of the Court 
through the medium of the petition filed 
by the puisne mortgagees on July 16, 
1924; when they asked for an order for the 
sale of some of the mortgaged properties, 
and again by the notice of motionand the 
affidavits putinon both sides in connec- 
tion therewith in the proceedings before 
Lort-Williams, J, on the application of 
Pradyumna fora personal decree against 
the mortgagors. In the affidavits used 
by the defendants in these proceedings no 
objection wastaken to the statement of 
facts relied upon by the plaintiff. 


Itis to be observed that the present sult 
was brought to enforce the covenants to 
pay, contained inthe deed of additional 
security of June 27, 1924, after giving 
credit forthe sums realised in the sales 
by the Registrar and by private sales of 
the additional properties. Mr. Pugh on 
behalf of the plaintiff-respondent says 
that as on the same day the June 27, 1924, 
the Roys assigned by a separate deed 
to Pradyumna their decree, their 
security and the benefit of the ori- 
ginal mortgage, the plaintiff acquired two 
separate and distinct sets of rights, that is 
to say, his rights in the Roys’ mortgage 
suit transferred to him and his rights 
under the deed of additional security. In 
the deed of additional security there were 
provisions to the effect that the decree in 
the suit was to be altered and varied by 
the inclusion thereunder of (1) The sum 
of one lac paid tothe Roys in satisfaction 
of their decree. That could no longer be 
claimed inthe mortgage suit. (2) The sum 
of Rs, 21,923. (3) A sum of Rs. 6,000 for 
costs, agreed to be subject to increase or 
refund, (4) A higher rate of interest. (5) A 
condition that the mortgage should not be 
enforced for a year. 

Mr. Pugh, however, argued that all these 
provisions except perhaps the last, were 
inoperative, impossible and indeed illegal 
and even the last was probably also 
inoperative as regards the suit because the 
former decree could not be altered or 


(2) 54 O 143; 86 Ind. Oas, 1051; A I R 1925 Cal, 
1012; 30 O WN 945. 
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_varied save within very narrow limits, sea 


8. 152,Civil Procedure Code, and O. XX VIII, 
r., 11, English Rules of Procedure. In 
support of this contention Mr. Pugh referred 
to Ainsworth v. Wilding (8), In order to 
carry out the projected scheme and give 
effect to the variation enumerated above 
there would have to be an amendment of 
the decree and there would be required a 
fresh account taken and a new report by 
the Registrar, anew time to redeem and . 
a new final decree for the sale of the 
properties not included in the original 
mortgage, Mr. Pugh argued that this was 
an impossible position and so the case fell 
within the provisions of s. 57, Contract 
Act, and the impossible terms should be 
disregarded; the rest of the agreement 
including the covenant to pay being still 
binding. 


The real position, said Mr.'Pugh, was 
that as under the assignment of the mort- 
gage the plaintiff could get a sale by the 
Registrar of the original properties and 
then proceed under O. XXXIV, r. 6, as the 
plaintiff in fact did in respect cf the 
amount fixed by the Registrar less the 
proceeds of the Registrar’s sale and less 


the sum ofone lac already paid under the 


deed of additional security, there wasa 
definite covenant to pay a sum of 
Rs. 3,87,411-5-6 which included the 
Rs. 1,00,000, the further sums of Rs. 21,923 
and Rs, 6,000 and the higher rate of in- 
terest. It was accordingly contended for 
the respondent that the provisions in the 
deed of June 27, 1924, were cumulative and 
not alternative. In answer to the appel- 
lants’ contention that the arrangement 
between the parties was in the nature of 
an adjustment. Mr. Pugh argued that an 
agreement to be an adjustment within 
O. XXI,r.2, must be one which exting- 
uishes the decree either in whole or in 
part and cannot include anything in the 
nature of a mere executory contract, the 
effect of which is to substitute one decree 


for another. In Bakshi Ram v. Lala 
Desraj, 132 Ind. Oas.670 (4), Sir Shadi 
Lal held that a compromise which 


contains some stipulations that have 
not been carried out but are to be carried 
out in future, does not amount to an ad- 
justment within the meaning of O. KAL, 
r. 2, following the decisions in Lodd Go- 


(3) (1896) 1 Oh. 673; 65 LJ Ob. 439; 44 W R510; 
tL T193 


(4) 132 Ind. Oas, 670; A I R1931 Lah, 608; 32 P e 
L R 365; Ind, Rul, (1931) Lah. 654, 
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vindoss v. Ramadoss Vishnudoss (5) and 
Azizur Rahamanv. Aliraja Choudhari (6); 
see also Venkata Lingama v. Venkatadri 
Fao (7)and Ahmed Rahman v. A. L.A. R. 
Chettiar Firm (8). Mr. Pugh’s argument 
came to this: that a decree may be dealt 
with by payment, i. e, satisfaction or by 
adjustment, t. e. by accepting something 
other than payment in discharge or by 
aby other agreement which gets rid of the 
decree and constitutes an entirely new 
agreement which is enforceable like any 
other agreement by means of a suit. 
Mr. Pugh conceded that an agreement to 
accept payment by instalments or even to 
pay more than the amount of the 
decree is not illegal, but insisted 
that it is not an adjustment which can be 
recorded and even if it were, a Oourt 
executing the decree should pay no atten- 
tion toit: see Fateh Muhammad v. Gopal 
Das (9). Such an arrangement remains to 
be enforced by a separate suit for 
damages. 

Mr. Pugh then proceeded to argue that 
in any event the arrangement made bet- 
ween the parties had never been properly 
certified to the Court by the plaintiff or 
recorded by the Court and so as there was 
no adjustment and no record of it, e. 47, 
Oivil Procedure Code, could have no appli- 
cation at all. Asregards the question of 
res judicata, Mr. Pugh said that s. 11, 
Civil Procedure Code, did not apply. It is 
of course clear law that the provisions of 
s. 11, are not exclusive. This has been 
laid down repeatedly by their Lordships of 
the Judicial Committee and we need only 
refer to the recent case of Maung Sein Done 
v. Ma Pan Nyun (10), per Lord Russell of 
Killowen at pp. 254 and 255*. Mr. Pugh 
argued, however, that in spite of that being 
the law, there could te no question of 
res judicata in the present case because 
although in the proceedings before Lort- 
Williams, J., matters arising out of the 
deed of additional security were put for- 

(5) 17M LT 229; 28 Ind. Cas, 376; AIR 1916 


Mad 604; (1915) M W N 225. 
-(6) 32 OWN 433; 113 Ind, Cas. 9; AIR 1928 Cal, 
527 


(7) 50 M 897; 105 Ind. Cas. 24£; AIR 1927 Mad. 
911; (1927) MW N 630; 26 L W 386;53 MLJ 


533. 
NG 6 R 2€5; 110 Ind. Cas. 873; A IR 1928 Rang 
194 


(9) 7 A 424; A W N (1885) 76. 

(10) 59 I A 247; 137Ind. Cas. 328; A TR 1932 P 0 
16]; 10 R 829; 36 OWN 726; 55 O L J 403; 34 
Bom. L R140; €3M_I. J 61;90 WN 647; (1932) 
A L J 73°; 33 PL R519; 86L W j; Ind. Rul, 
© 1939P O 18t'P O). 
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ward in the petition, they were in fact not 
relied upon and inany case were not ad- 
judicated upon, because the only point 
decided by Lort-Williams, J., was the 
question of whether the application for the 
persona! decree was within time or not, 
and in any case the inclusion of such 
matters within an application which was 
made inthe criginal suit was unjustifiable 
in law and so must be disregarded. 

Mr. Pagh was, however, at aloss to ex- 
plain how it came about that the same 
points were again put forward in the 
memorandum of Appeal filed in the appeal 
from the order of Lort-Williams, J., and 
yet once again in the application made on 
July 19, 1932, for leave to appeal to His 
Majesty in Council. The utmost Mr. Pugh 
could urge was that there was merely an 
error In procedure and nothing more than a 
futile attempt to enforce in execution pro- 
ceedings a claim which properly could only 
be enforced by suit and therefore a decision 
rejecting that impossible application could 
in no sense give rise to a plea of res 
judicata in a suit based on a different 
cause of action. Mr. Pugh emphasised his 
contention that what we are concerned 


with are two different causes of action 
entailing two different and distinct re- 
medies. 


There is no doubt a great deal to be 
said for the arguments put forward on 
behalf of the respondents and it may well 
bea matter of doubt whether it can right- 
fully be said in this case that there was 
an adjustment between ths parties within 
the meaning of O. XXI, r.2. It must be 
borne in mind, however, that it has been 
held on several occasions that parties by 
agreement can arrange their own pro- 
cedure and give jurisdiction to the Court to 
adopt that procedure and where the parties 
have agreed that money due shall he 
realised by execution, the Court has juris- 
diction to proceed by way of execution : see 
Hridoy Mohan Sanyal v. Khagendra Nath 
Sanyal (11), where B. B. Ghose, J., referred 
to and followed the decisions in Pisani v. 
Attorney-General for Gibralter (12), Sadasica 
Pillai v. Ramalinga Pillai (18`, Thakoor 
Dyal Singh v, Sarju Pershad Misser (14) 


(11) 57 O 789; 127 Ind. Oas, 258; A IR 1929 0al. 


681; 34 OW N 213; Ind. Rul. (1930) Cal. 
pa (1874)5 O P 516; 22 W R 990; 30 L T 
(13) 2 I A219; i5 B LR 383; 24 W R 193:3 


Sar. 319; 3 Suther 120 (P O). 
(14) 20 O 22, 
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and Mohamed Sulaiman Vv. Jhukki Lal (15) 
and it would seem that where a decree is 
altered by agreement of the parties with 
respect tothe mode cf payment, the Court 
executing the decree is bound to give 
effect to the compromise and a decree- 
holder is entitled to proceed on the terms 
of the compromise which was excutable as 
a decree : see Ganga Bishun Marwari v. 
Raghunath Prosad. (16), where a large 
number of authorities were considered and 
reviewed. Having regard to the authorities 
relied upon by3Mr. Pugh, however, it seems 
to me more than little doubtful whether 
the arrangement between the Mullicks and 
the plaintiff can rightfully be regarded 
as an adjustment within the meaning of 
O. XXI, r. 2. The arrangement as 
Mr. Pugh -pointed out involved important 
substantial variations of and additions 
to the matters comprised within the 
compass of the original decree in the 
mortgage suit, in that there were the 
further advance—the higher rate of 
interest, and the provision of additional 
security. 

If the arrangement could properly be 
regarded as an adjustment, I Lave no 
doubt that it was sufficiently certified 
to the Court and became recorded by 
the Court in the course of the proceed- 
ings instituted by the puisne mortgagee 
on July 16, 192), and/or the proceed- 
ings by the plaintiff in connection with 
the notice of motion, dated December 4, 
1931, andthe order of Lort-Williams, J., 
reciting the affidavits used in those proceed- 
ings: cf. Husufizeman Sarkar v. Sanchia 
Lal (17) and Pandurang Balkissen v. Jogya 
Bhaw (18). I think it is correct to say 
that in order to constitute an adjustment 
which can be recorded under O. XXI, r. 2, 
it is indeed necessary that the arrangement 
between the parties should extinguish the 
decree either wholly or in part. In the 
present instance it may perhaps be said 
that in effect the original mortgage decree 
was in part satisfied by the giving of the 
additional securities. No doubt if there 
had been a proper adjustment then the 
provisions of s. 47, Civil Procedure Oode, 
would have come into operation and the 
plaintiff would have been limited as re- 
gards his remedies to proceedings in execu- 

(15) 11 A 228; A W N (1889), 53, 

(16) 10 Pat 173; 128 Ind. Cas.786; A I R 1930 Pat, 
615; 11 P L T 609, 

(17) 43 O 207; 34 Ind, Cas. 606; A I R1916 Cal. 
451; £0 O W N 272; 23 0 L J 390. 

(18) 49 B 91; 59 Ind. Cas, 399; A I R 1921 Bom, 
411; 22 Bom, L R 1120, 
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tion. It can scarĉely be said, I think, that 
the application for the personal decree 
made in the original suit was in the nature 
of execution proceedings for if the appli- 
cation had not been barred by limita« 
tiop, a decree might have been made by 
Lort-Williams, J., which itself would be 
enforced by further execution proceedings 
if the defendants had not complied with 
the orders thereby made. In the peculiar 
circumstances of this case, however, it 
might bè posible to Say that the applica: 
tion for the personal décree was in thé 
nature of proceecings in execution or at 
any rate a step in tha nature of such 
proceedings so as to be covered by the pro- 
visions of s. 47. 

In that event it would seem clear that 
the plaintiff had not only made his final 
election as regards the mode of enforcing 
his rights but having done so and founded 
his claim upon provisions of the deed of 
June 27, 1924, and accounts based upon 
those provisions, the matter had definitely 
become one of res judicata in that he had 
relied on the covenants in the deed of 
June 27, 192: as evidenced by para. 12 of 
his memorandum of Appeal and para. 12 
of the application for leave to appeal to 
His Majesty in Council. However, whether 
or not the arrangement between the parties 
was of a nature to permit of it being 
properly described in law as an adjustment 
under O. XXT, r. 2, ib seems clear enough 
that all parties treated it as such an ad- 
justment and the plaintiff manifestly acted 
upon the assumption and took proceedings 
upon the footing that it was in reality of 
such a kind that he could enforce it in 
proceedings of a summary character ana- 
logous to proceedings in execution and he 
does seem to have sought to avail himself 
of the provisions in the deed of June 27, 
192+, which prescribed that the mortgagee 
should be at liberty to include the said 
properties described in the schedule thereto 
(the additional securities) within the order 
for sale contained in and ordered by the 
said decrees 

“ay if the last mentioned properties had been 
comprised and included in the said (original) inden- 
ture of mortgage of Februray 13, 1920, without havin g 
to institute a fresh suit on the footing of these 
presents and also to include the amounts due and 
owing on these presents for the time being as having 


peen included in the said part recited indenture of 
february 13, 1929, and in the said decrees.” 


Mr. Bannerjee argued, as I have pre- 
viously stated, that the ccnduct of the 
plaintiff amounted to a final conclusive 
and irrevocable election as regards the 
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possible remedies open to him. Mr. Pugh 
objected, and. no doubt rightly, to the idea 
of any assistance being afforded to the 
defendants based on a doctrine of election 
exercised by the plaintiff, but I think the 
matter assumes rather a different aspect if 
in place of “election”, one substitutes 
“estoppel” as a ground for saying that 
the plaintiff by his earlier proceedings 
exhausted his remedies as against the de- 
fendants. In Pisani v. Attorney-General 
for Gibralter (12) a number of Instances 
were given where jurisdiction had by con- 
sent been exercised in a manner which 
was a deviation from the cursus curiae and 
it was held that this could be.done unless 
there was an attempt to give the Court 
jurisdiction which it did not possess or 
something occurred which was such a viol- 
ent strain upon its procedure that it put it 
entirely out of its course. I do not think 
that what was originally done by the plainte 
iff in the present case was of such a 
revolutionary or violent nature as to put 
- the Court “entirely out of -its course,” 
but I would prefer to rest our decision in 
this appeal upon principles analogous to 
those which were applied by their Tord- 
-ships of the Judicial Committee of the Privy 
Council in Sadasiva Pilliat v. Ramalinga 
Pillia (18) where their Lordships treated 


the matter as one which fell under a- 


section equivalent tos. 47, Civil Procedure 
Code, but added that even ifit did not, 
they thought that upon the ordinary princi- 
ples of estoppel the respondent could not 
be heard to suy that the question was not 
one within that section: see per Sir James 
Colville, Sadasiva Pillai v. Ramalinga 
Pillai (13) at p. 2935. 

It seems to me upon a consideration of 
all the facts and circumstances of the present 
case that the plaintiff cannot now be heard 
to say that he had any remedy available 
to him as against the mortgagors than that 
which he himself selected and upon which 
he tcok his stand not only before Lort- Wil- 
liame, J., but with more or less seriousness 
both in the appeal and in the application 
for leave to proceed to His Majesty in 
Council. That view: of the matter applies 
at any rate, to the main part of the 
plaintiff's case, that isto say, to so much of if 
as was directed totherecovery ofthe balance 
of the original mortgage money and interest 
thereon at the rate of 9 per cent. stipulated 
for in the original mortgage deed of 
February 13, 1920. As regards the addi- 


e tional sums advanced and the extra 2 per 
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cent interest dealt with by the deed of 
additional security of June 27, 1924, these 
items must be taken to have been covered 
pro tanto by the value or rather the amounts 
received in respect of the additional pro- 
perties. There is no material before us 
to show what sum, if any, isstill owing 
solely by reason of the terms of the deed 
of June 27, but whatever it may have 
been, credit as against that would in'any 
event have to be given for the sum of 
Rs. 87,500 realised by thesale of the pro- 
perties described in the schedule to’ the 
deed of June 27, 192!. Even as regards 
the additional advances and the extra 
interest, however, I am disposed to hold that 
the plaintiff by his own acts in the law has 
precluded himself from re-agitating the 
matter by means of a fresh suit. There is 
a further point of some substance though 
of a formal kind, which constitutes such 
a defect as disentitles the plaintiff tofsucceed 
inthe present suit. As the suit is constituted, 
it is in the form which is ordinarily 
described as a mortgage suit, but the relief 
sought by the plaintiff is merely an order 
for payment of money and the taking of 
accounts. Moreover, the plaintiff is claim- 
ing on the hasis of the document of June- 
27,1924, which in paras. 8 and 9 of the 
plaint is described as a mortgage deed 
though no evidence was given to show that 
the deed of June 27, 1921, had ever been 
registered as a mortgage. Leaving this 
on one side, however, I hold that the plaintiff 
by his conduct and by matters of record, 
was estopped from instituting the present 
proceedings and therefore I think that this 
appeal should be allowed with costs both 
here and the Court below. < 

Lort-Williams, J.—A comparison of 
the petition of December 10, 193], filed in 
the mortgage suit No. (2350 of 192], and 
account annexed thereto with the plaint 
filed in the present isuit No. 337 of 1932, 
and the account annexed thereto, shows that 
the sums claimed in the two proceedings 
are practically identical. The slight 
difference in the totals is accounted for by 
the fact that in the firsi account, there was 
an error of omission of a payment of 
Rs. 5,000 made on January 13, 1928, and 
consequent errors in the subsequent calcula- 
tion of interest, and by the fact that in the 
second account an extra sum of Rs. 5,280 
has been claimed for interest for a further 
period of 18 days from December 4, 1931 to 
February 19, 1932 (namely, the period from 
the date of the notice of motion for a 
personal decree, to the date when the 
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present suit was. filed), and lastly by the 
fact that the costs, amounting to Rs. 1,440 
of the unsuccessful application for a 
personal decree have been added. 

The petition and the account thereto 
annexed were based, not only upon the 
original mortgage decree, but also upon the 
terms of the subsequent indenture; dated 
June 27, 1924, though the-.attention of the 
Court was not drawn to this document, 
nor was any particular argument directed 
thereto. But the total sum claimed was 
arrived at by including the sum of 
Rs. 1,00,000 paid prior tothe assignment of 
the decree, the further advance of Rs. 21,923 
and the increased rate of interest, and by 
giving credit for the proceeds of sale of the 
further security, all of which incidents 
arose out of, and by reason of the indenture, 
and not upon the original mortgage decree. 
Tf there can be any doubt upon this point, 
it should be resolved by the fact that one 
of the grounds ‘of appeal, and of the 
. petition for leave to appeal to the Privy 
Council was that the Court had failed to 
take into consideration the 
contained in this indenture. Therefore, it 
seems clear that the plaintiff had always 
treated and regarded, and, for the purpose 
of the petition, continued to regard the 
- indenture and the covenants therein con- 
tained, as an adjustment of the decree, 
and asked the Court so to regard them, 
and to decide the matter accordingly. 

It was doubtless for these reasons that 
the plaintiff decided to file his petition 
asking for a personal decree in ths mort- 


gage suit, In my opinion, his decision 
wag correct. The question was 
one arising between the parties 


to the suit in whichthe decree was passed, 
or their representatives, and relating to 
the execution, discharge orsatisfaction of 
the decree, within the meaning of s. 47, 
Civil Procedure Code, and could not be 
the subject of -a separate suit. Tiis petition 
was rejected and the matter cannot now 
be re-agitated. Therefore, the present suit 
is incompetent and the decree must be set 
aside, And even if it were arguable that 
the matters covered by the indenture could 
not properly have been agitated upon, the 
application for a personal decree in the 
mortgage suit, and thatthe Court had no 
jurisdiction to entertain them, there is no 
material before this Court to show that 
anything is dueto the plaintiff solely in 
respect of the covenants contained in the 
indenture. On the contrary, if those 
matters are to be excluded which arose by 
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reason of the assignment of the mortgage 
decree and which were admittedly a proper 
subject, for and covered by the application 
in the mortgagesuit, ihe result of the account 
seems to be that the plaintiff has received 
payment in full in respect of those matters 
which were solely the subject-matter of the 
indenture. For all these reasons, this 
appeal must be allowed with costs both 
here and below. 


D. P Appeal alloed. 
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Hindu Law—Will—Bequest to daughter and her 
children after life estate to widow—Bequest, whether 
vested or contingent—Death of daughter and her 
children before widow, effect of — Direction to 
daughter to perform funeral ceremonies of wife, whe- 
ther condition precedent to vesting of estate. 

Where the material portion of a will which was 
addressed to the testator's wife, ran as follows; “On 
my death all my movable and immovable properties 
you should keep in your posession and enjoyment 
and at the time of your death deliver possession 
thereof tomy daughter S. Luring the time you are 
in possession of the estate you should not make a gift 
or sale thereof......... eerie You should not only 
keep with you my daughter and my son-in-law and 
look after them but also after your death your 
funerals should be got performed by my daughter 
and thereafter my daughter and the children to be 
born to her should enjoy the property with powers 
ii gift and sale as long as the sun and moon 
ast” ; 

Held, (4) the will created a vested interest and not 
a mere contingent remainder in favour of the daughter 
and her children; 

(ii) that the performance of the funeral c2remonies 
of the widow was not a condition precedent to the 
vesting of the estate devised to the daughter and her 
children, 

The mere fact that the possession of the estate be- 
queathed is to be given at a future time is not by 
itself a reason for coming to the conclusion that the 
estate was not to be vested at the timeof the testator’s 
death. Nor will the mere interposition of a life 
estate prevent the remainder from being a vested 
one, Sreenivas v, Dandayudapani (l) and Sivaramea 
Ayyar v. Gopalakrishna Chettiar (2), distinguished. 
Duffield v. Duffield (8) and Bhagabatt Barmanya v. 
Kalicharan Singh (4), referred to. 


A. against the order of the District Cour 
of Nellore, dated July 29,193), and passed 
in A. S. No. 380 of 1928 preferred against 
the decree of the Court of the’ Subordinate 
Judge of Nellore in O. S. No. 12 of 1927. 


+ 
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Mr. S. V.. Venugopala Chariar, for the 
Appellant. : 

Messrs. K. Umamaheswaran and K. 
Kuppuswami, for the Respondents. 

Judgment.—This is an appeal from the 
decree of the District Judge of Nellore, 
dated July 29, 1931, in appeal from the 
‘decrés of the Subordinate Judge, Nellore, 
dated September 19; 1928, in O, S5: No. 12 
of 1927, a suit for a declaration that the 
plaintiff is entitled to the plaint mentioned 
imriovable properties; aiid that the adop- 
ioh, of the first defendant by the late 

eethamma is not true and valid. The 
plaintiff claims as the heir of the last owner 
of the properties. The properties originally 
belonged to one Venkatanarasayya and h3 
disposed of them by a will dated February 
. 26,1898. He died about a weeklater. The 
material portion .of the will which ig 
addressed to his wife runs as follows: 

“On my death all my movable and immovable 

properties you should keep in your possession and 
enjoyment and at the time of your death, deliver 
< possession thereof to my daughter Seshamma. During 
the time you are in possession of the estate, you should 
not make a gift or ssle thereof, Youshouli spend the 
income accruing therefrom not for improper pur- 
poses but only for necessary expenses, You should 
not only keep with you my daughter and my son-in- 
law and look after them, but also after your death 
your funerals should be got performed by my 
daughter and thereafter my daughter and the children 
to be born to her should enjoy the properties with 
or of gift and sale as long as the sun and moon 
ast, 
Under this will accordingly to the con- 
struction placed upon it by both the Courts 
below the daughter got a vested interest 
and that, therefore, upon the termination of 
the life estate of the widow, the interest 
that was vested in. the daughter and her 
children could be claimed by their heirs. 

The facts are that the daughter who was 
pregnant at the time of the making of the 
will died 4 or 5 months after the testator's 
death which was a week after the wil], the 
male child that was born to her died 2 or 3 
days either before or after her death. The 
‘widow, however, lived. till 1917. The 
plaintif is the undivided brother of the 
daughter’s husband, who was also the 
sister's son of the testator and who died in 
1918, shortly after the widow’s death. 

The only question argued in this appeal 
is whether the will created a vested interest 
in favour of the daughter and her children. 
There can be no doubt, in my opinion, that 
a vested interest has been created so 
far asthe daugnter and her children are 
concerned, and that the estate bequeathed 
“to them was not a mere contingent remainder. 
The general rule of law is very clear, 
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hamely, that the mere fact that the posses- 
sion of the estate bequeathed is to be given 
ata future time isnot by itself a reason 
for coming to the conclusion that the estate 
was not to be vested at the time of the 
testator's death. This position is not dis-. 
puted so far as a legacy to a single 
individual is concerned. The mere inter- 
position of a life estate will not prevent the 
remainder from being a Vested one. It ig, 
however, contended that where < the 
legacy is to a class, the class is to bé 
ascertained not at the time of the testator’s 
death, but only at the tinié when the life 
estate is terminated, and that the legacy 
does not vest, at the time of the testator's 
death, in that class. The authority quoted 
in support of this proposition is Sreenivas 
v. Dandayudapani (1). That was, however, 
a case in which it was held that there was 
no legacy at all to the class in question, and 
the ruling in that case cannot, therefore, 
apply. This distincticn was pointed out in 
the subsequent case reported in Sivarama - 
Ayyar v. Gopalakrishna Chettiar (2), The 
words used in the will in Sreenivas v, 
Dandayudapani (1), case did not disclose an 
actual legacy in favour of any class. In 
that case what the will declared was that 
the daughter to whom a life-estate was 
given under the will was to transmit the 
corpus intact toher male descendants if 
she had any, and it was held that the 
ascertainment of the persons to whom the 
estate was to descend in succession to the 
daughter was postponed until the death of 
the daughter. In the present case the 
position is quite different. The will is 
clear enough so far as the actual legacy to 
the daughter and her children are con- 
cerned. It is even stated that during the 
life estate of the widow the widow should 
keep with her the daughter and her husband 
and look after them, There can be no 
doubt that the intention of the testator was 
to bequeath the estate to his daughter and 
her children afier the expiration of the life- 
estate which he intended his wife to enjoy. 
This intention is very clear, and I have no 
doubt that the ruling in Sreenivas v. 
Dandayudapani (1), relied upon by the 
appellants’ Advocate does not apply to 
the present case. It is also argued that the 
reference in the will to the performance of 
the funeral ceremonies of the widow by the 
daughter constitutes a condition precedent 
to the vesting of the estale devised to the 
qd) 12 M 411, 


(2)47M L J 337; 82 Ind, Cas. 1°44; A IR 1925 
Mad, £8, 
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daughter and her children, and that as the 
daughter and her only child pre-deceased 
the widow, the devise fails altogether. I 
have no hesitation in dismissing this argu- 
ment as being quite unfounded. It is 
impossible to regard the reference to the 
performance of the funeral ceremonies of 
the widow as a condition precedent, merely 
because the will states that the estate is to 
be enjoyed by tke daughter and her 
children after arrangements are made for 
the funeral ceremony. Unless there are 
clear enough words in the will from which 
a condition precedent could be inferred, it 
would not be right to draw such an infer- 
ence. As stated in Duffield v. Duffield 
(3): 
“It has long been an established rule in construing 
devises, that all estates are to be holden to be 
vested, except estates,in the devise of which a condi- 
tion precedent to the vesting is so clearly expressed, 
that the Courts cannot treat them as vested without 
deciding in direct opposition to the terms of the will. 
If there be the least doubt, advantage is to be taken of 
the circumstance occcasioning that doubt, and what 
seems to make a condition, is holden to have only the 
effect of postponing the right of possession.” 

There is certainly nothing in the will 
concerned in the present case from which 


| this reference to the funeral ceremonies 


can be construed as a condition precedent. 
It was apparently meant to give authority 
to the widow to set apart ifshe thought fit 
any portion of the estate that may be neces- 
sary for the purpose of arranging for her 
funeral ceremony, and it cannot possibly 
have been intended by the testator that his 
daughter and children should not get the 
property which they were to have otherwise, 
unless they had previously performed the 


funeral ceremony of his wife. The facts 


of the present case appear to be more or 
less of the same character as those in the 
case decided by their Lordships of the 
Judicial Committee in Bhagabati Barmanya 
v. Kalicharan Singh (4). It was held by 
their Lordships in that case with reference 
to the argument on the appellants’ side 
that there can be no vesting until the death 
of the life-estate-holders that it was clear 
thatthe nephews who were to take the 
estate after the life estate were intended to 
take a vested and transmitable interest on 
the death of the testator, though their pos- 
session and enjoyment were postponed. 
The question whether it was the intention 
of the testator, that on the birth of nephews 


after his death, the interests vested should 
(3) 4 Eng. Rep. 1334 at p. 1358. l 
(4) 38 O 468; 10 Ind. Oas. 641; 38 I A 54; 150W 
N 393; 9M L T 411; 13 O L J 434; 21ML J 387; 
PO J- 438; 13 Bom, L R 375; (1911) 2M W N 295 
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be divested so as*to let in such afterborn 
nephews, was not decided by their Lord- 
ships, and that question does not also arise 
for decision in the present case. 

The general rule of law which is embodied 
in s. 11], of the Indian Succession Act 
though not directly applicable to the pre- 
cent case, is to the effect that when a 
bequest is made simply to a class of persons, 
the thing bequeathed shall go only to such 
as are alive at the testator’s death, subject 
tothe exception that where the class of 
persons to whom the property is bequeathed 
is described as standing in a particular 
degree of kindred to any person, but their 
possession of it is deferred until a time 
later than the death of the testator by reason 
of a prior bequest, the property shall at that 
time go to such of them as are then alive, 
and to therepresentatives of any of them 
who have died since the death of the testator. 
As I already observed this rule of law found 
in the Indian Succession Act dces not 
apply to the present case which deals with 
a Hindu will. But the principle cf law 


-recognised in that secticn is entitled to 


acceptance as a rule of general application 
where there is no special rule to the con- 
trary. Jam satisfied in this case that the 
decisions of both the Courts below are right 
and that the appeal must, therefore, fail; it 
is, therefore, dismissed with costs of the 
first respondent. 
A, Appeal dismissed. 
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S.C. A. from the decfsion of the-District 

Judge, Satara, in Appeal No. 595 of 1928. 
Mr. G. B. Chitale, for the Appellant. 

Mr. V. D. Limaye, for Respondent No. 
1. 
-Judgment.— The following pedigree 
will be useful to appreciate the facts of this 
Case : - 





BHAVANI 
| 
Bapu= Sakharam= Tukaram 
Dhondai Laxmi 
| present plaintiff 





Bapu's illegitimate son 
Tukaram. Dhondai adopted 
defendant No. 1. 


Tukaram died some time prior to 1901. 
Bapu died in March 1901 Bhavani in 
December 1901. Sakharam was the last to 
die. He died in 1904, Bapu had an 
illegitimate son by name Tukaram. In 
1915 Dhondai adopted the present defend- 
ant No. 1. The land in suit was purchased 
in 1900. The sale deed is in the name of 
Bapu. It has been found that out of the 
land in the sale-deed, land measuring one 
acre was given to Tukaram, the illegitimate 
son of Bapu, and the finding isthat the 
restof the land in the sale-deed was given 
to Dhondai for her maintenance. The 
plaintiff brought this suit to obtain pos- 
session ofthe land in the sale-deed alleg- 
ing that the land belonged to the joint 
family of Bhavani and his sons and was 
given to Dhondai for her maintenance 
and that onthe déath ofthe latter she (the 
plaintiff) was entitled to theland as the 
widow of the last surviving male member 
of the family. Defendant No. 2 claims as 
a mortgagee from Dhondai and defendant 
No. 3 is a tenant of a portion of the suit 
land. The contention cn behalf of defen- 
dant No. 1 was that the land belonged to 
‘Bapu who was separate from the other 
members of the family andthat by reason 
of his adoption he was entitled to the land. 
The trial Court held that Bhavani and 
his son formed a joint Hindu family, that 
the plaintiff's husband got the land ex- 
clusively asthe last survivor of the family, 
and that as a consequence plaintiff was 
entitled to recover possession of the land 
excluding one acre given to the illegitimate 
son of Bapu. That Court didnot record a 
- finding asto the adoption of defendant 
No. 1, asit was of opinion that he would 
not be entitled to the property even ifthe 
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fact of adoption was proved. Defendants 
appealed. The Appellate Court held that 
the adoption was proved, but was not 
valid. That Court confirmed the rest of 
the findings of facts arrived at by the trial 
Gourt and dismissed the appeal. Defendant 
No. 1 appealed to this Court. 

Both the Courts had evidently the cases 
of Ramji v. Ghamau (1), and Ishwar Dadu 
v, Gajabai (2), in view. It was held in these 
cases that under Hindu Law in thë Bom- 
bay Presidency the widow of a deceased 
co-parcenerin a joint family has no inherent 
right to make a valid adoption without 
either the authority of her husband or the 
consent of the surviving co-parcener of her 
husband. Prior to the decision in Ishwar 
Dadu v. Gajabai (2), their Lordshiys of tte 


‘Privy Oouncil had in Yadaov. Namdeo (3), 


criticized the ruling in Ramji v. Ghaman 
(1), butin Ishwar Dadu v. Gajabar {2}, the 
High Court of Bombay held that tte 
decision in Ramji v. Ghamau (1), was not 
cverruled by the decision in Yadao v. 
Namdeo (3). llowever all doubt on the 
point has now been set at rest by the deci- 
sion of the Privy Councilin Bhimabai vV. 
Gurunathgouda Khandappagouda (|). As 
to the material facts, the pedigree given 
in Bhimabai’s zise (4)shows that D and his 
three sons N., K. and J constituted a joint 
Hindu family. Ddied leaving him surviving 
his threesons. Thereafter K separated 
from the family but the other two brothers 
remained joint. K died and his widow 
adopted ason in 1915. J died in 1913 
leaving a widow Bhimabai. On J's death 
N took the family estate by survivorship. 
N then adopted a boy anddied. On his 
death the property passed by survivorship 
tohis adopted son who also died and his 
son D tookthe property. In the meantime 
Bhimabai adopted a boy in 1919. There- 
after Ddied and his mother handed over 
the property to K's son, asit was watan 
property. The latter brought a suit for a 
declaration that he was lawfully in posses- 
sion of the property. Bhimabai was de- 
fendant No. 1 and her adopted son defend- 
ant No, 2, plaintiff succeeded up to the 

(1) 6B 498. 

(2) 96 Ind Oas, 712; A I R 1926 Bom, 433; 50 B 468; 
23 Bom. L. R782 (F B). l : 

(3) 64 Ind, Cas. 536; A IR 1922 P O 216;431A 
513; 4901; 17 N L R 145;30M LT 53; 26 OW 
N 393; 42 ML J 219; 15 L W 565;20 A L J 48!; 2 
Bom, L R 609 (P QO). 


(4) 141 Ind. Oas, 9; A I R1933P C1; 601A 25: 
57 B 157; Ind. Rul.(1933) P O 1,64 M LJ 34; (1933) 





MWN1;10 0 W N 27; 37 LW 81; 560LJ 542; 


ie 5) W N210; 35 Bom, L R 200; (1933) A L J 364 


1935 
High Court. Bhimabai andthe adopted 
son appealed tothe King in Council and 
succeeded and thesuit was dismissed. It 
was held that under the Hindu Law, as 
prevalent inthe Maratha country of the 
Bombay Presidency, the widow of a 
Co-parcener in a joint Hindu family has 
power to make a valid adoption without 
either the express authority of her husband 
or the eonsent of the surviving co-parcener. 
Their Lordships followed Yadao v. Nam- 
deo (3), and observed that the Full. Bench 
decisions of this Court referred to above 
were no longer good law. 

In Yadao v. Namdeo (3), it was held 
that according tothe western school of Hindu 
Law, as prevailing in the Bombay Presi- 
dency, a widow in a joint Hindu faimly can 
adopt a son (unless she has been expressly 
prohibited by her husband from doing 80) 
without the consent of her husband’s co- 
parceners, independently of the fact that 
her husband's estate is not vested in her. 
In an earlier case Bachoo Hurkisondas v. 
Mankoreba: (5), a Hindu died leaving consi- 
derable property and two sons by name 
Hurkisondas and Bhagwandas. They held 
the property as members of a joint Hindu 
family governed bythe Mitakshara Law. 
Hurkigondas died in September 1900. His 
widow gave birth toa son oa December 
18, 1900. Bhagwandas died a day earlier 
on December 17, 1900, leaving him sur- 
viving a widow and a daughter. A year 
after his death Bhagwandas’ widow adopt- 
eda boy. A sult was filed on behalf of the 
posthumous son of Hurkisondas. It was 
prayed that he was entitled to the whole 
property. His suit was dismissed by the 
High Court, vide Bachoo Hurkisondas v. 
Mankorebai (6). An appeal was filed 
against the decree. Their Lordships of the 
Privy Council held that the adoption was 
valid and the appeal came to be dismissed, 
It was argued by Mr. Chitale on behalf of 
defendant No. 1 that, having regard to the 
three rulings of the Privy Council referred 
to above, the adoption of defendant No. 1 
must be held valid and the suit dismissed. 
Before considering ‘this’ contention it is 
necessary to refer to Chandra v. Gojarabai 
(7). In that case Krishnaji and his two 
sons Bhau and Nana were members of an 
undivided Hindu family. Bhau died first. 
Then Krishnaji died. On his death Nana 
succeeded to the family property. Nana died 

(5) 31 R 373; 34 I A107; 9 Bom. L R 6416; 2M 
PO.” 110 W N 7683; 60 L J1;17 MLJ 343 
~ (6) 29B 51: 6 Bom, L R 268, 
(7) 14B 463. ` 
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leaving him surviving his widow Gojara- 
bai, who went into possession of the pro- 
perty. Thereafter Bhau’s widow adopted 
the plaintiff, who brought a suit against 
Gojarabai to recover the property. The 
adoption was made in accordance with the 
authority given by Bhau as found by the 
first Court, But there was no finding of 
the District Court on the point. The suit was 
thrown out inthe District Court and the 
High Court confirmed the decree of the 
District Court. It was held in that case 
that an adoption by a widow under her 
husband's authroity hasthe effect of divest- 
ing an estate vestedin any member of the 
undivided family of which the husband was 
himself a member, but the adoption 
though authorized by the husband cannot 
divest the estate vested in a collateral 
relation of the husband in succession to 
some other person who had himself becomsa 
the ownerinthe meantime. This decision 
was considered in Bhimabai v. Gurunath- 
gouda IKhanduppagouda (4), and their 
Lordships distinguished it and with refe- 
rence to the facts in the later case observed 
that (p. 41*) ees 

“The adoption ofappellant No. 2 was not made 
afterthe extinction of the cc-parcenary but during 
its subsistence...... Their Lordships are, therefore, of 


opinion that the principle of the decision... „e, dces 
not apply.” 


The decision in Chandra v. Gojarabai (7) 
was thus distinguished but was not 
Overruled. Itis important to note that 
Telang, J. in this judgment in Chandra v. 
Gojarabai (T), had observed that the case 
of Sri Raghunaddha v. Sri Brozo Kishoro 
(8), which will be referred to in para, 15 
hereafter, was a clear authority for the 
proposition that ifthe question had arisen 
between the adopted son and Nana, the 
deceased co-parcener in Chandra v. Goja- 
rabat (7), the former would have been 
entitled to succeed. It may be noted that 
in Bhimabat v. Gurunathgouda Khandap- 
pagouda (4), asstated above, Chandra v. 
Gojarabat (7), was distinguished on the 
same line of reasoning as the one adopted 
by Telang, J. Evidently, therefore, the 
above-mentioned contention urged by Mr. 
Chitale cannot be accepted. Since the 
decision in Bhimabai v. Gurunathgouda 
Khandappagouda (4), their Lordships of 
the Privy Council delivered another 
judgment: vide Amarendra Mansingh v. 


(8) 1 M 69; 3I A 154;25 W R 291; 3 Suther 263: 3 
War. 583; 11 Mad. Jur. 188 (P O). 
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Sanatan Singh (9). Relying on that deci- 
sion Mr. Chitale for defendant No. 1 
argued that even if the aforesaid decision 
relied upon by him may not help hin, still 
itis clear that the decision in Chandru v. 
Gojarabai (7), referred to above has been 
practically overruled by the decision in 
Amarendra Mansingh v. Sanatan Singh (9). 
In that case Raja Rajendra, a Hindu, 
governed by the Mitakshara school had 
made a will authorizing his wife to adopt in 
case of his death without a son. A son 
was subsequently born. Raja Rajendra 
died leaving theson and a widow. The 
son succeeded to his father’s estate but 
died unmarried at the age of 20 years and 
six months. By a family custom females 
were excluded from inheritance, and on 
the son’s death the estate was claimed by 
the plaintiff, his nearest collateral heir. 
Sometime after the death of her son, Raja 
Rajendra’s widow adopted the defendant as 
son to her deceased husband. Plaintiff 
thereupon sued for possession of the estate. 


He challenged the validity of the adoption: 

“Held that though the mother was precluded by 
custom from inheriting to her son and the adoption 
by ber had theeffect of divesting the estate which 
had previously vested in the plaintiff, her power of 
adoption under her husband's authority was not 
exhausted atthe death of the son, and tbat the 
adoption of the defendant wes valid. Assuming 
that the sop, though unmarried had attained full 
ceremonial competence, the mother’s authority to 
adopt was not extinguished on his death., The 
mother’s power of adoption would be extinguished 
on the son’s death by the survival of either a 
grandson or the son’s widow. In other words it is 
the interposition of a grandson or the son's widow 
that bringsthe mother's power of adoptjon to an 
end, Where, therefore, the son dies himself sonless 
and unmarried the mother’s power to adopt {which 
was necessarily suspended during the son's life-time) 
ravives,” 


There were two contentions advanced in 
that case. They were : (1) . When once the 
estate had vested in an heirof the last 
male-holder, other than the adopting 
widow, the power of adoption was 
at an end; and (2) where the hus- 
band from whom the power to adopt was 
derived left a son to succeed him and that 
son attained full legal capacity to con- 
tinue the line, the power ofhis mother to 
adopt a son wasat an end and that this 
would be the case whether the family was 
separate or joint. As regard the first point, 
their Lordships at the outset observed that 
the foundation of thedoctrine of adoption 

(9) 143 Ind. Cas, 441;A I R 1933 PO 355; 60IA 
242; 12 Pat. 642; 35 Bom, L R 859; Ind, Rul. (1933) 
P O 168; 37 O W N 938; (1933) M WN 769; 38 LW 
1; 65 M L J 203; 14 PL T 399; (1933) AL J 710; 57 6 
‘LJ 593 (PO), 
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is the duty which every Hindu owesto hi 
ancestors to provide for the continuatio: 
ofthe line andthe solemnization of th 
necessary rites, and then their Lordship 
proceaded to consider how far the decide 
cases had accepted the principle and ho: 
far the principles deserved to be applie 
or limited. Their Lordships considere 
various rulings on the point as to whethe 
the vesting of property in another perso: 
asthe heir of the lass male holder came 11 
the way of adoption by a Hindu widow 
Naturally, some of the rulings relate t 
cases where the adopting widow is ih 
mother who succeeds tothe son by inheril 
ance. Some of them are of a differer 
kind. The rulings were considered unde 
different divisions: (1} when the son (wh 
naturally sueceeds to his father's prc 
perty dies during the lifetime of hi 
mother leaving ason ora widow; (2) whe 
he dies sonless and unmarried leaving 
only his mother behind; and (3) -whe 
on the death of tbe son withòu 
leaving male issue, owing to a custon 
excluding females from inheritance, th 
mother, who would ordinarily have suc 
ceeded, is pas:ed over and ihe propert, 
goes to his nearest collateral heir. Besice 
the cases in these three divisions 0 
groups, their Lordships also considerec 
cases dealing with succession in a join 
Hindu family where on the death of : 
co-parcener, the estate, whether impartibl 
or otherwise, passes to the surviving co 
parcener. In this class of cases, thei 
Lordships observed that it has been hel 
that the vesting of the family property ir 
another co-parcener of the joint Hindi 
family does not put an end tothe powe: 
of adoption. In this group, their Lordship: 
mentioned the following cases: Sri Ra 
ghunadha v. Sri Brozo Kishore (8), Bacho 
Hurkisondas v. Mankorebai (5) and Yada 
v. Nandeo (3). While considering the firs 
of these divisicns, their Lordships observed 

p. 867% ); 

“So far then, their Lordships think, it wa 
well established that a power of adoption in 
mother was extinguished when her son had diec 
leaving a widow to whom the son'a estate passe: 
by inheritance. But though undoubtedly certai 
passages in the judgments relied on seemed ti 
suggest that it was the succession to the estat: 
by the sons widow that was the determinin, 
factor, and,as was stated by a learned Hindi 
Judge in 1900 ,the whole current of recent deci 
sions has been to base this limitation solely ol 
the question whether the widow's ` act o: 


adoption derogated from her own rights or thi 
vested rights of others’ (per Ranade, J. in Venkappi 


sameer |) 
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Bapu v.Jivaji Krishna {10}, yet ib was never 50 
Jaid down by the Board in precise terms, The 
dominant consideration may have been the right 
of property, and equitable claims may not 
have been without their influence, but the re- 
ligious and ceremonial side was not altogether 
ignored.” ; 

An observation subsequently made in 
the judgment may also be usefully men- 
tioned here. It is (p. 871*) : 

“It being clear upon the decisions above reé- 
ferred to that the interposition of a grandson, 
- or thet son's widow, brings the mother’s power 
of adoption to an end, but that the mere birth 
of a son does not do so, and that this is not 
based upon a question of vesting or divesting of 
property, their Lordships think that the true 
reason must be that where the duty of provid- 
ing for the continuance of the line for spiritual 
purposes which was upon the father, and was 
laid by him conditionally upon the mother, has 
been assumed by the son and by him passed on 
to a grandson or to the son's widow, the mother's 
power is gone. But if the son die himself son- 
less and unmarried, the duty will still be upon 
the mother, and the power in her which was 
necessarily suspended during the songs lifetime 
will revive” 
| “SAH tothe second division, their Lord- 
ships observed (p. 568*) : 

“It must . be taken as settled law that 
where the son diesin infancy, or beforeattaining 
what is often referred to as ‘ceremonial com- 
petence,' leaving his mother as his heir, her 
power of ‘adoption is still exercisable. . . . It 
will, however, be necessary to consider the limits 
of this particular doctrine later on.” 

Towards the end ofthe judgment, the 
limits were laid down. Proceeding to 
consider the cases in the remaining divi- 
sion, their Lordships referred to the case 
of Sri Raghunadha v. Sri Brozo Kishore 
(8), where on the deathof an elder brother 
in’ an undivided family the estate, which 
was impartible, had devolved on the 
younger brother. Two years after the 
death of her husband, the widow of the elder 
brother adopted a son to him. it was held 
that the adoption had the effect of defeating 
the right of the younger brother to the 
estate and that the adopted son was entitled 
‘to-possession. As to this case, if I am not 
mistaken, their Lordships observed that 
(p. 870%): | l 
i ` now the case-law has arrived ab a poiat 
where it would be impossible to say that the sole 
test of the validity’ ofan adoption is the vesting 
or divesting of property.” 

Another .case referred to on this point 
was that of Bachoo Hurkisondas v. Mankore- 
bai (5). Ihave already ‘referred to the 
case and to Yadaov. Namdeo (3) above, 
The néxt case ‘considered ıs that of 
Pratapsing Shivsing v. Agarsingji Ratsingji 


(10) 25 B 308:2- Bom. LR 1101, 
*Pages of 85 Bom, L., K.—|d.} 
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(11), where the litigation related to a 
village which had formed part of an iii- 
partible estate in ths District of Ahmed- 
abad (Bombay Presidency) andhad been 
the subject of a maintenance grant toa 
junior branch of the family. By the 
custom ofthe family, such grants revert ` 
ed to the estate upon failure of male 
heirs of the grantee, widows not being 
entitled to inherit. In1903 the last holder 
of the grantee’s branch died leaving a 
widow. In 190! the widow adopted a son. 
It was held by their Lordships that the 
adopted son was entitled to the estate. 
It was held that the right of the widow to 
make an adoption is not dependent on 
her inheriting her husband’s estate and 
that Hindu lawyers do not regard the 
male lineto be extinct or a Hindu: to 
have died without a male issue until the. 
death of the widow renders the continua- 
tion of the line by adoption impossible. 
In connection with this case, their Lord- 
ships in Amarendra Mansingh v. Sanatan 
Singh ~(g) observed as follows (p. 870*): 

“It necessarily follows, their Lordships think, 
from this decision, that the vesting of the pro- 
perty on the death of the last holder in some one 
other than the adopting widow, be it either an- 
other co-parcener of the joint family, oran out- 
sider claiming by reverter, or, their Lordships 
would add, by inheritance, ‘cannot be in itself 
the test of the continuance or extinction of the 
power of adoption’. If in Pratapsing Shivsing v. 
Agarsingji Raisingji (11) the actual reverter of 
the property to the head of the family did not 
bring the power toend, it would be impossible to 
hold in the present case that the passing byin- 
heritance to a distant relation could have that 
effect any more than the passing by survivorship 
would in a joint family.” 

Mr. Chitale relies on these observations 
in support of his argument. The point 
to be cunsidered is whether this expression 
of opinion is wide enough to overrule 
the decisionin Chandra v. Gojarabat (7). 
The following points may be noted in 
this connection: (1) The case was not 
referred toin the judgment under consi- 
deration, that isto say, in the judgmeat in 
Amarendra Mansingh v. Sanatan Singh (9). 
(2). Their Lordships observed in the judg- 
ment that in dealing with the succession 
in a joint family, it is clear under the 
decisions of the Board in Sri Raghunadha 
y. Sri Brozo Kishore (8), Bachoo Hurki- 
sondas v. Mankorebai (©) and Yadao. v. 
Namdeo (3) that the vesting in another 


co-parcener dves not putan end to the 

(11) 50 Ind. Oas. 457; A I R 1918 P O 192; 46 IA 
97; 43 B 778,26 M L-J dll 17A L J 5:2; 21 Bom. 
LR496;1UP LRP O) 39; (1919) M W N 313; 10, 
L W 339; 240 WN 57; 27M L T 47 (P 0). 
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power of adoption (p.°* 8654), (3) In 
Bhimabat v, Gurunathgouda Khandappa- 
pe (4) after considering the case of 

handra v. Gojarabai (7) their Lordships 
observed that the adoption in Bhimabai 
V.Gurunathgouda Khandappagouda (4) was 
not made after the extinction of the co- 
parcenary, but during its continuance, and 
completed the consideration of the case 
by observing thus: ; 

“Their Lordships are therefore of Opinion that 
the principle of the decision mentioned above, 


that is to say, the decision in Chandra v. Gojarabat 
(7) does not apply.” 


Having regard to these circumstances, 
the observations cited in para. 15 of my 
judgment will not, I respectfully say, lead 
to the overruling of the decision in 
Chandra v. Gojarabai (7). It no doubt 
appears, that in Amarendra Mansingh v. 
Sanatan Singh (9) their Lordships took 
a survey of the law and expressed the 
view that the power of a Hindu widow 
to adopt is not dependent in any way on 
the vesting or divesting of property and 
held thatthe validity of an adoption 
must be determined by spiritual rather 
than temporal considerations, the conse- 
property on the adopt» 
ed son being merely accessory to it and 
altogether a secondary consideration. But 
having regard totheway in which Chan- 
dra v. Gojarabai (7) was dealt with ip 
Bhimabat v. Gurunathgouda Khandap- 
pagouda (4) and noting at the same time 
that the case was not expressly overruled 
in Amarendra Mansingh v. Sanatan 
Singh (9), I am respectfully inclined to 
the view that Chandra v. Gojarabai (7) 
is still good law. Moreover, having regard 
to what has been stated above, [do not 
think that the decision has been over- 
ruled by implication 
` As already stated, the decision in Ama- 
renara Mansingh v. Sanatan Singh (9) 
lays down that the foundation of the 
doctrine of adoption is the duty which 
every Hindu owes to his ancestors to 
provide for the spiritual welfare of the 
souls of his ancestors. Even according to 
‘their Lordships, there is a limitation upon 
the power of adoption exercisable by the 
mother, however anxious she may be to 


“promote the spiritual welfare of the souls 


ofher deceased husband and others, Ip 
such a case, if, for instance, the son's 
widow, who succeeds to the property as the 
heir to her husband, does not adopt, the 
mother cannot, as the decisions go, adopt 
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or compel the former to adopt. This will 
presumably lead to the absence of a male 
person in the family to perform the 
religious rites. Just as in such a case, the 
existence of the son's widow bars the 
mother from adopting a boy,it may be that 
ina case like the one which I am consi- 
dering in this appeal], the existence of the | 
plaintiff—the widow of the last male-holder 
—can as well serve as an impedjment 
in the way of ‘adoption by Dhondai. I 
need not, however, pursue the point further, 
as I think that the reasons given by me 
in para. 16 of this judgment are in my opin- 
ion, sufficient to decide this appeal. I hold 
that the adoption of defendant No. 1 is 
invalid and confirm the decree of the lower 
Appellate Court and dismiss this appeal 
with costs. 

N, Appeal dismissed. 


BOMBAY HIGH COURT 
Criminal Appeal No. 481 of 1934 
December 11, 1934 
BEAUMONT, C. J. AND N. J. WADIA, J. 
MHASKU MALU KUDALE AND OTAERS— 
ACCUSED 
versus 


HMPEROR—OppositE Panty 
Criminal Procedure Code (Act V of 1698), ss. 269 (3), 
306—Accused charged with ss. 302, 201, Penal Code 
(Act XLV of 18t0)—Judge accepting jury's verdict on 
murder charge and acquitting accused—On charge 


“under s. 201, Judge disagreeing and convicting—Held, 


his action was right~Judge thinking verdict of jury 
wrong but not expressing disagreement —Whether can 
give judgment without referring to High Court. 

The accused were charged with offences under ss. 
302 and 201, Penal Oode, that is, with offence of 
murder, and of causing the evidence of an offence to 
disappear. The offence under s. 302 is triable by a 
Judge and jury, and the offence under s. 201 is 
triable by the Judge with assessors. On the charge 
of murder the unanimous verdict of the jury ‘was 
one of “not guilty,” and the Judge accepted the 
verdict and acquitted the acctised, although he.con- 
sidered.the verdict wrong, “Upon+the charge under. 
S. 201 the assessors were. of opinion: that,the.accused 


= © > 


were not guilty, but the Judge, disagreeing with the 


assessors, convicted all the accused ;: 57 |= 
Heéld, that the Judge was right in. acting: upon his 
own view of evidence, aa 
Section 306, Oriminal Procedure OCodé, ‘provides 
that when the Judge does not think it- nécessary to 
express disagreement with the verdict of ‘the jurors, 
he shall-give judgment accordingly. The'section 
does not require that the Judge should agree with 
the verdict of the.jury before. accepting it>-but only 
that he should “mot; think, it + necessary to “express 
disagreement. If Hev doegi think it necessary to 
express disagreement, then his only. course ig-to refer 
the case tothe High Court under >s, 307; but the 
High Oourt on reference under s.307,‘willsnot in- 
terfere with the verdict of the jury unless such ver- 
dict is perverse, It may, therefore, not infrequent- 
ly happen that a Judge trying a case with j ury 


1935 


considers that the appreciation of evidence by the 
jury is incorrect, and that their verdict is wrong, but 
at the same time it is not so perverse a verdict as 
to justify a reference to the High Oourt. 

Or. A. against the order of the Sessions 
Judge, Poona. 

Mr. V. M. Tarkunde, Mr. D. P. Sikhare for 

Mr. K. T. Surle and Mrs. S, B. Tarkunde, 
for the Accused. 

Mr. P. B. Shingne, for the Crown, 


Beaumont, C. J.—In this case the two 
appellants, who were accused Nos. 1 and 2, 
and two other persons who were accused 
Nos. 3 and 4, were charged before the 
Sessions J udge, Poona, with offences under 
ss. 302 and 20!, Penal Code, that is, with 
offence of murder, and of causing the 
evidence of an offence to disappear. The 
offence under s, 302 is triable by a Judge 
and jury, and the offence under s. 201 is 
triable by the Judge with assessors. On 
the charge of murder the unanimous 
verdict of the jury was one of “aot 
guilty,’ and the Judge accepted the verdict 
and acquitted the accused, although he 
considered the verdict wrong. Upon the 
charge under s. 20] the assessors were of 
opinion that the accused were not guilty, 
but the learned Judge, disagreeing with 
the assessors, convicted all the accused, 
and sentenced them to four years’ rigorous 
Imprisonment. From that conviction accus- 
ed Nos. 1 and 2 have appealed. 

The case provides an illustration of the 
sort of anomaly which is calculated to arise 
when offences committed in the same dis- 
trict and arising substantially out of the 
same set of facts are triable one by a 
Judge and jury, and the other by the 
Judge with assessors; since in the one 
case the jury, and in the other case the 
Judge, has to determine questions of fact, 
and their appreciation of the evidence 
may differ. Section 306; Criminal Pro- 
cedure Code, provides: ‘that when: the Judge 
does: not. think. ‘if’ necéssary to express dis- 
agreemént «with the verdict, of the- jurors, 
he shall give judgment accordingly. “Tb ig 
to bé ‘noticed that the section. does: ‘not re- 
quire. that ; the . Judge `- should agieé- with 
the verdict of :the ` jury before accepting 
it, but--only that he ‘should’ not think it 
necessary to‘expréss: disagreement. ~ If he 
does think it necessary to express disagree- 
ment, “then his: only ` ‘course. isto refer the 
case tothe High ‘Court under s. %07; but 
the High Court. has held on many occa: 
sions that .onreferences under s. 307 it 
will not interfere with the verdict of the 
wry unless such verdict is perverse. It 
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may, therefore, not infrequently’ happen 
that a Judge trying a case with jury 
considers that the appreciation of evidence 
by the jury is incorrect, and that their 
verdict is wrong, but at the same time it 
is not so perverse a verdict as to justify 
a reference to the High Court; and that 
was the position which arose in the present 
case. The Sessions Judge having accepted 
the verdict of the jury in respect of the 
murder charge, acquitted the accused on 
that charge, and then disagreeing with 
the assessors, who in that character natur- 
ally took the same view of the evidence 
as they had taken as jurors on the other 
charge, convicted the accused under 
s. 201. In dealing with the charge under 
e. 201, the Judge acted upon the view of 
the evidence which he considered right, 
notwithstanding. that that view differed 
from the view which the jury had taken 
on substantially the same evidence, and 
upon which their verdict had been based. 

Ia my opinion, the learned Judge was 
right in acting upon his own view of the 
evidence. In the course of the argument 
l felt some doubt as to whether the Judge 
in trying the charge under s. 201 could 
act upon evidence inconsistent with the 
verdict of the jury. The judgment of the 
Court giving effect to the verdict of the 
jury and acquitting the accused is a judg. 
ment in rem, which would be conclusive, 
at any rate in any further criminal pro- 
ceedings, toshow that the accused persona 
did noi commit the murder with which they 
were charged. Now to establish a charge 
under s. 201, ib is necessary for the Crowa 
to prove that an offence was committed, 
and that the accused caused evidence of 
the commission of that offence to disappear 
with the intention of screening the offen- 
der from legal punishment. In the present 
case there is no evidence that murder or 
any other offence was committed, apart 
from the evidence that the accused com- 
mitted it. The story of the prosecution is 
that a woman and her child were mur- 
dered by the accused by strangulation, 
and that their bodies were then placed in 
a sack and thrown into a well, from which 
they were recovered some two months later. 
The bodies were in such a state of de. 
composition that the doctor who performe.t 
the post mortem examination was unabla 
to state the cause of death. He sent 
certain internal organs of the woman to 
the Chemical Analyser, and in those organs 
traces of arsenic were discovered, so that, 
the medical evidence is consistent with, 
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the.view that death was ecaused by poison 
which might have been self-administered. 
In order to establish the charge under 
s. 20], it is, therefore, necessary to rely 
on evidence that the accused committed 
murder. In my opinion this can be done, 
since the trial of the charge under s. 201 
is not a fresh trial. There was only one 
trial upon the two charges under ss. 302 
and 20] and there was only one judgment, 
acquitting on the one charge, and convicting 
on. the other. It is true that the two por- 
tions of the judgment are based on con- 
flicting views of the same evidence, but 
this is occasioned by the fact that the law 
imposes upon different authorities the duty 
of appreciating the evidence on the respec- 
tive charges. 


In my opinion, therefore, there is no 
legal objection to the judgment appealed 
from, and all we have to do is to decide 
whether the Judge's view of the evidence 
is correct. In my opinion, there is no doubt 
that such view is right. All the four ac- 
cused made detailed confessions as to how 
the. crime was committed. Accused No.1 
was the husband, and accused No. 2 was 
the brother of the deceased woman, and 
her mode of life, which had been some- 
what profligate, provided a clear motive 
for the crime so far, at any rate, as the 
two appellants are concerned, All the 
confessions were retracted, those of accused 
Nos. 1, 2 and 4 before the Oommitting 
Magistrate, and the confession of accused 
No. 3, before the Sessions Judge. He ad- 
hered to his confession before the Commit- 
ting Magistrate. I see no reason why those 
confessions should not be accepted. They 
were corroborated in this, namely, that all 
the confessions say thatthe ornaments of 
the murdered woman were taken by ac- 
eused No. 3,and accused No.3 produced 
those ornaments from his field. The finding 
of arsenic in the body of the woman may 
have caused the jury to doubt whether the 
story in the confessions was the true one. 
The amount of arsenic found was not in 
itself sufficient to account for death, though 
no doubt there may have been more arsenic 
in the body atthe time of death. There 
is, no evidence to account for the presence 
of arsenic, and there is nothing on the 
record to suggest that anybody poisoned 
the murdered woman, or that she ever had 
any intention of committing suicide. If 
the confessions are true, as I feel no 
doubt they are, the conviction of the ap- 
pellants under s. 201 was clearly right. I 
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think, therefore, that the appeal must be 
dismissed. ; 
N J. Wadia, J.—l agree. 
D. Appeal dismissed. 
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RANGOON HIGH COURT 
Second Oivil Appeal No. 172 of 1934 
February 20, 1935 
Ba U, J. 

U SAN MYA — APPELLANT 
VeETSUS 
U TIN AND aNoTHER— RESPONDENTS 

Burmese Buddhist Law—Payin property—Corpus 
unchanged inspite of alterations—Property, if re- 
tains original character—Civil Procedure Code (Act V 
of 1908), s. 100— Question whether property is payin 
or lettetpwa, whether one of fact—Practice—Hvidence 
—Case should be decided on evidence and on 
observations made on local inspection., 

So long as the corpus ofa property is unchanged 
it will always retain its original character. Where 
the corpusis unchanged, in spite of extensions and 
alterations made thereto, it still retains its character 
as payin property. 

The question whether the character of the build- 
ing in suit has undergone a change from that of 
payin to that of lettetpwa, because of some altera- 
tions and extensions made thereto is not purely 
one of fact and the High Court is not debarred 
from considering it im second appeal, 

A case should be decided on the legally admis- 
sible evidence placed before the Court and not 
on the light of the observations made on inspect- 
ing the subject-matter of the suit. 


S. G. A. against the decree of the District 
Court, Mandalay, dated June 6, 1934. 

Mr. K.C. Sanyal, for the Appellant. 

Mr. E. Hay, for the Respondents. 

Judgment.—The defendant-respondents: 
who are husband and wife, attached the 
brick building in suit in execution of a 
money decree which they had obtained 
against Daw Ywet, whereupon the plaintiff- 
appellant, who is the husband of Daw 
Ywet, filed a suit asking fora declaration: 
that he is entitled to a half share in that 
building and that his interest is not liable 
to be attached and sold.in execution of 
the money decree obtained solely . against 
his wife. The defendant-respondents denied: 
that the plaintiff-appellant had any interest 
in the suit building. They pleaded that 
the suit building belonged’ to Daw Ywet 
only. On these pleadings they went to 
trial, and in the course of the trial it trans- 
pired that Daw Ywet was an erndaungyt 
at the time of her marriage with the plain- 
tiff-appellant and the building in question 
was brought by her to the marriage, but 
that during their coverttire some exten- 
sions and alterations to the building were. 
made. On these facts and pleadings, the 
learned Judge of the lower Appellate Court 
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Bald : 
ee main contention of the Jearned Counsel for 
e appellant is that this payin property has changed 


< its character and has become lettetpwa by reason 
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of the fact 


that after marriage Sa 
considerable n ee 


extensions and alterations to the house 
‘++ +. From the evidence and from what the 
learned Counsel for the appellant states if seems 
that an open verandah upstairs at the back of the 
house was walled in thereby increasing the number 
ot rooms upstairs, The extension was made at the 
back, and this seems to have been made of wood. 
he. uppor rooms of this extension were used as 
bathroom, kitchen and servants’ quarters, The 
question is, therefore, whether these extensions and 
alterations so changed the character of the payin 
property as to convert it into lettetpwa, In my 


opinion the answer to that question must be in the 
negative," 


The appeal was accordingly dismissed. 
The finding of the learned Judge of the 
District Court that the extensions and 
alterations were not so extensive as alleged 
by the Plaintiff-appellant must be accepted 
as conclusive on second appeal: see Sa- 
hebrao Narayanrao v. Jaiwantrao Yadaorao 
(1) and Secretary of State v. Rameswaram 
Devasthanam Trustee (2). The learned 
Advocate for the appellants, however, sub- 
mits that what the learned Judge of the Dis- 
trict Court should have done was to inspect 
the building himself to find out the extent 
of the alterations, and extensions if he was 
not satisfied with the evidence produced 
by the appellant thereon, ` In other words, 
what the learned Advocate wanted the 
Gourt to do was to inspect the subject- 
matter of the suit and decide the case in 
the light of his own observations, but not 
on the legally admissible evidence placed 
before it. This isof such a revolutionary 
nature as to be subversive of all the rules 
of procedure. Thisin fact is unkown to 
the law of Procedure. I cannot accede to 
his contention. The question for decision 
18, in My opinion, whether the character of 
the building in suit has undergone a change 
from that of payin to that of lettetpwa, 
because of some alterations and extensions 
made thereto. The question js not purely 
a question of fact, and I am of opinion 
that this Court is not debarred from con- 
sidering it on second appeal. 

The case-]aw bearing on this point is that 
so long as the corpus is unchanged, it 
will always retain its original character. It 
is based on the principle ‘quicquid in 

(1) £143 Ind. Cas. 437; A I R 1933 PC 171; 60 
Tah a ae ee o Rul, (1933) POl61; 
OLI GN i 38 L W 37; 35 Bom L 
. (2) 148 Ind Cas 778; A I R 1934 P O 119; 611 A 
163; 57 M652. 6 R P O 134; (1934) M W N 483: 
66 M L J 595; 39 L w 613: 110 W N 775: 380 
W N 533; 59 OLJ 262; 36 Bom L R 513 (PO), 
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plantatur solo, solocedit’: Maung Myan Gyi 
v. Ma Poke (3), Ma San Shwe v. Valliappa 
Chettyar (4) and Shwe Tha v. Ma Waing (5). 
AS the corpus in the present case is un- 
changed in spite of some extensions and 
alterations made thereto, it in my opinion 
still retains its character as “payin”? pro- 
perty of Daw Ywet. It is next urged that 
if the appellant is not entitled to half, he 
is entitled to one-third on the principle 
of Nissaya and Nissita. I do not think 
that the appellant is entitled to raise this 
point on second appeal as he never raised 
it in hig pleading. This is not a pure 
question of law. On the facts as they 
stand I must hold that the building in 
suit is the payin property of Daw Ywet 
and as such it belongs absolutely to her. 
Appeal is dismissed with costs. 


N. Appeal dismissed, 
(3) 2 U BR 43. 

()10B LRAS. 

(5)70 Ind Cas 562; A I R 1921 Rang, 46; 
BR 48, 
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MADRAS HIGH COURT 
Civil Revision PETITION No. 63 of 1933 
April 3, 1935 
. VENKATASUBBA Rao, J. 
PATRUNI LAKSHMU NAIDU AND 
ANOTHER—DEFENDANTS— PETITIONERS 


VETSUS 
GANDHAM VENKAYYA AND ANOTAER— 


PLAINTIFFS —RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 111 (g)— 
Tenancy before Act—Forfetture for breach eof con- 
dition or denial of title—Overt act of landlord to 
forfeit, whether necessary to cause forfeiture, 

Even in respect of leases prior to the Transfer of 
Property Act, for a forfeiture of a lease on the ground 
of a breach of covenant inthe lease or denial of title 
to becomplete, there must be a further acton the 
part of the landlord showing his intention to deter- 
mine the lease. The breach of the condition or 
rapudiation of title does not ipso facto entail a 
forfeiture. 

The rule contained in s. 11l tg) of the Transfer 
of Property Act applies to tenancies created even 
before the Act as the rule of justice, equity and good 
conscience Maharaja of Jeypore v, Rukmini Pat- 
tamma Devi (2', relied on. Padmanabayya v. Ranga 
(3), Rama Krishnayya v Baburaya 4), Korapalu v., 
Narayana (5), Abbakka Shethi v. Seshamma (6), Rama 
Ayyangar v, Anga Gurusami Chetti (7) and Venkata- 
chariar v. Rangaswami Ayyangar (8), referred 


to. 

C. R. P. unders. 115 of Act V of 1908 
praying the High Court to revise the decree 
of the District Court of Vizagapatam, dated 
July 25,1932, and passed in Appeal Suit 
No. 382 of 1926 (I. A. No. 679 of 1931) 
(O. 5, No. 294 of 1925, District Munsif'g 
Court, Chodavaram). 
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Mr. V. Govindarajachqri, for the Peti- 

tioner. 

Mr. D. Narasaraju, for Mr. Y. Surya- 

narayana, for the Respondent. 


Judgment.—The suit out of which the 
Civil Revision Petition arises, was brought 
‘virtually for the recovery of rent for the 
years 1922 to 1924. The lands in question 
-were service inams held by the plaintiffs 
under the Madgole zemindar; the defen- 
dants were in actual possession as the 
plaintifs’ tenants. The zemindari was 
being managed by the Court of Wards and 
it was alleged that the plaintifis committed 
default in the rendering of the service. 
After some correspondence between certain 
officers to which I need not refer, the lands 
.were resumed by Ex. Al, an order made 
by the Board of Revenue on September 24, 
1925. Subsequently on October 11, 1925, 
patta was issued to the defendants and 
they paid to the estate the rent due for the 
‘suit period. The following passage from 
the learned District Judge's judgment 
clearly sets out the true position: 

“The respondents were not informed that the 
resumption of this tnam was to take effect from any 
earlier date than the Board's order and it is plain 
that the action taken by the Estate after receipt of 
the Board's order was most unusual, if not irregular. 
Normally in a case where a service inam is resumed, 
patta is issued to the late service holders, and this 
was not done. Normally again rent will only be 
collected from the fasii in which the patia was 
issued, and this was not done. The result of this 
unusual procedure isthat the appellants have got 
land which some years before they were in negotia- 
tion to buy without paying 2 penny for it; and it is 
obvious that they made the payments to the Estate 
‘not because they genuinely believed themselves to 
'‘ have been evicted at any prior date but as an answer 
“to the suit filed against them by the respondents and 
because they wished to have pattas issued to them 
before respondents could raise their claim to them,” 

The defendants contend that the person 
-who became entitled to the rent for the 
period in questicn, was the zemindar, that 
‘they paid the rent, to him and thus their 
. jiability came to an end. The lower Courts 
. have negatived the defendants’ contention, 
holding that till the lands were actually 
` resumed, the plaintiffs would be entitled to 
` the rent. The argument for the defendants 
(the petitioners) is put thus: the lands were 
“held by the plaintiffs on service tenure 
‘ and they committed default in the render- 
ing of the cervice as early as 1922 and 
_immediately the lease became forfeited; 
secondly, in any evert, the plaintiffs repu- 
diated the zemindar’s title somewhere in 
| 1923, and this caused an immediate for- 
_feiture of the lease. The rule of estoppel 
contained in s. 116 of the Evidence Act 
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prevents a tenant from denying his land- 
lord’s title at the beginning of the tenancy, 
but it is competent to the tenant to show 
that the landlord's title has since expired: 
Valia Muhammad v. Savakutti Keyi (1). 
For the defence it is urged that the plain- 
tiffs’ lease became determined by forfeiture 
(which amounts to saying that their title 
to the Jands came to an end) prior to the’ 
period for which the rent is claimed. The 
real question to decide is, whether without 
an act on the part of the zemindar showing 
an intention to determine the lease, the for- 
feiture became complete on the occurring 
of either of the events relied on by the 
defence, 

Section 111 (g) of the Transfer of Property 
Act (as it stood before the recent amend- 
ment) ran thus: 

“A lease of immovable property determines by 
forfeiture, that is to say, (1) in case the lessee breaks 
an.express condition which provides that on breach 
thereof the lessor may re-enter or the lease shall 
become void: or (2) in case the lessee renounces his 
character as such by setting up a title in a third 
person or by claiming title in himself; and in either 
case the lessor does some act showing his intention 
to determine the lease.” 

Under the section there must be some 
act’ on the part of the landlord showing his 
intention to determine the lease; a breach 
of a condition by the lessee or bis repudia- 
tion of the landlord's title does not 
ipso facto entail a forfeiture. But Mr. 
Govindarajachari argues that the service 
tenure in question having come into exist- 
ence long previous to the passing of the 
Transfer of Property Act, this provision 
does not apply. I am not prepared to 
accede to this contention. In Maharaja of 
Jeypore v. Rukmini Pattamma Devi (2), 
ihe Judicial Committee has clearly laid 
down: < 

(1) Section 111 (g) is in substance the 
placing in a statutory form of the rale of law 
which had been already adopted by the 
Courts in India; 

(2) The Courts in India must proceed 
where the law is silent, in accordance with 
justice, equity and good conscience and 
the rules of English Law as to forfeiture of 
tenancy may be held and have been held 
to be consonant with these principles and 
to be applicable to India. 

This judgment declares in unmistakable 


terms that the rule contained in s. 111 (g) 

(1) 66M L J 355; 147 Ind, Cas. 1218; 39L W 
116; 6 R M 425; A I R 193k Mad. 197; (1934) M W N 
32 


(2) 42 M 589; £0 Ind. Cas. 631; 36 M L J543; 17 A 
LJ55?; 29 OL J 528; 21 Bom. L R 655; (1919) M 
WN 211; 23 O W N 889; 26 MULT 16,10L W JR; 
46 I A 4109 (P 0), 
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applies to tenancies created before the 
Transfer of Property Act asa rule of justice, 
equity and good conscience. To me the 
matter seems self-evident, for, I cannot 
imagine why it is in consonance with 
justice to hold in the case of a breach 
for instance, however, slight or trivial it 
may be, that it automatically works a for- 
feiture, although the lessor does nothing to 
show that he treats it as producing that 
result. Is the lessee, who has broken a 
condition, to be in perpetual doubt whether 
the landlord had condoned it or means to 
take advantage of it? Mr. Govindaraja- 
chari cites a number of cases in support of 
his contention, such as Padmanabayya v. 
Ranga (3), Ramakrishnayya v. Baburaya 
(4), Korapalu v. Narayana (5), Abbakka 
Shetti v. Seshamma (6), Rama Ayyangar v. 
Anga Gurusami Chetti (7) and Venkatachari 
v. Rangaswami Ayyangar, 51 Ind. Cas. 709. 
In Korapalu v, Narayana (5), Sadasiva 
Ayyar, J., refers to the provision in s. lll 
(g) of the Transfer of Property Act requir- 
ing an act manifesting the landlord’s inten- 
tion, as being a relic brought over into that 
Indian Statute from the antequated techni- 
cality of the old English Common Law. 
In my opinion, the rule that requires a fur- 
ther act on the part of the landlord, far from 
being a bare technicality, is imminently in 
consonance with justice, equity and good 
conscience. To another observation of 
Sadasiva Ayyar, J., I may refer in this 
connection, though it has no immediate 
: bearing on the point that has now arisen. 
In Abbakka Shetti v. Seshamma (6), while 
holding that under the Indian Law : 


“ To constitute a disclaimer there must be a distinct 
and unequivocal renunciation of the tenancy, ” 


he seems to think that the law on the point 
in England is more primitive and more 
technical. Iam afraid he is mistaken in 
regard to his view asto the English Law, 
for in the case already cited Maharaja of 
Jeypore v. Rukmini Pattamma Devi (2), 
their Lordships of the Judicial Committee 
state, . 

“ Now the rule of English Law is that a tenant 
will forfeit his holding if he denies his landlord’s 


title in clear, unmistakable terms, whether by matter 
of record, or by certain matters tn pais.” 


(3) 34 M 161; 6 Ind. Oas. 447; 8 M L T 110; (1910) 
M W N 462: 20 M L J930. 
(4) 23ML J 715; 17 Ind. Cas 947; 12M L T 
6 


656. 
(5) 38 M 445; 20 Ind. Oas. 950; (1913) M W N 655; 
25 M LJ 315. 
(6) 16 M L T 442; 25 Ind. Cas. 944. 
a 35 M L J 129; 46 Ind. Cas. 62; 8L W 
(8) 51 Ind. Oas. 709; 9-L W 282; 25 M L T 223; 36 M 
LJ 532; (1919) M W N 336, 


M. A. ADAMS v. EMPEROR (CAL) . 


“his discretion, may order any part thereof 


= 


2095 


The Privy Council decision is subsequent 


to each one of the cases relied on by the 


defence and I must take it as authoritative- 
ly settled now, that even in respect of leases 
prior to the Transfer of Property Act, for 
the forfeiture to be complete, there must be 
a further act onthe part of the landlord 
showing his intention to determine the 
tenancy. 

It was open tothe Hstate to say clearly 
and unequivocally that the lands would be 
resumed; but, asthe lower Courts rightly 
pointed out, in not a single letter was its 
intention clearly expressed. I, therefore, 
hold thatthe plaintifis’ tenancy of the suit 
lands did not determine or, what amounts 
to the same thing, their title to them did 
not come to an end, prior tothe period for 
which the rent is claimed. 

The lower Appellate Court’s decree is 
confirmed and the Civil Revision Petition 
is dismissed with costs. 


A. Petition dismissed. 
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CALCUTTA HIGH COURT. 
Criminal Revision Petitions Nos. 161 and 
162 of 1935 _ 
March 29, 1935 
CosTELLO AND M. C. GHOSE, JJ. 
M. A. ADAMS AND ANOTHER— AOOUSED 
— PETITIONERS 
versus 
EMPEROR—ObpposiTg PARTY 
Calcutta Police Act (IV of 1866), ss, 44, 45, 48— 
Place, when can be ‘common gaming house'—Money 
found on persons arrested in common gaming house 
—Consfication of. | 
The essence of the definition of a “ common gam- 
ing house,” is a place in which instruments of 
gaming are kept or used. No place can be a com- 
mon gaming house unless instruments of gaming 
are kept or usedin it, and kept or used for the 
profit or gain of the person or persons owning or 
occupying the place. [p. 1099, col. 2; p. 1100, col. LJ 
Where slips of paper found in entrance hall and 
in the inner rooms, are used for purpose of facilitat- 
ing betting operations, they are, as such, instruments 
of gaming. [p. 1100, cols, 1 & 2.] l 
Section 48, Calcutta Police Act, provides that on 
conviction under s. 44 or s, 45,all the instruments of 
gaming foundin the house shall be destroyed by 
order of the Magistrate, who may also order all or 
any of the securities for money and other articles 
seized, not being instruments of gaming to be sold 
and converted into money, and the proceeds thereof, 
with all money seized therein, to be forfeited or hs 
to be 
returned tothe persons appearing to have been 
severally thereunto entitled. But it does not in 
terms, at any rate, provide for the forfeiture of the 
money found upon the persons arrested in a common, 
gaming house. [p. 1102, col, 1,] 
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Messrs, Pugh, S. C. Talykdar, Sachindra 
Nath Mukerjee, Sachindra Prasad Ghose, D. 
K. Das Camel and Manindra Nath Mukerji, 
for the Petitioners. 

Mr. Khundkar, for the Crown. 

Costello, J.— On January 25, 1935, act- 
ing under the authority of a warrant 
signed by the Deputy Commissioner of 
‘Police under tbe provisions of s. 46, 
Calcutta Police Act, 1&66, Sub-Inspector 
Syed Hossain of the Detective Department 
raided certain premises consisting of two 
rooms situated on the first floor of No. 15, 
“Park Street. These rooms were said to be 
occupied by a club known as Harlequin 
Club. In the first room there was a billiard 
table, bench, and some sort of locker or 
cup-board, and from that room access 
could be had through a swing door, to the 
‘second room which wasa card room con- 
taining a card table, chairs and a small 
side board. In the entrance hall as it has 
been called, the Pclice party found seven 
persons, M. A. Adams, Jan Muhammad, 
Mr. and Mrs. Ellis, Ben Rose, Ismail Bham, 
and M. Morris. In the card room there 
were nine persons, FE. Coelho, D. Coelho, 
T. Blake, H. Sukeas, O. K. Spanos, E. 
Peters, M. Echlin, L. Green and Robin 
Neid. The last named jumped out of the 
window when the Police arrived, but sub- 
sequently reported himself at the Park 
Street Police Station. The raid took place 
at liv. m., on the night of January 25, 
and Robin Neid came to the Police Station 
about three hours later. All the persons 
found in the premises were placed under 
_ arrest and with the exception of one Mrs. 
Ellis, they were searched in the presence 
_ of.a search witness. 
' All the persons whose names] have 
mentioned, were put upon their trial before 
the Chief Presidency Magistrate of Calcutta. 
_ All of them werecharged with gambling 
on horse races at the Harlequin Club 
premises, No. 19, Park Street, and socom- 
. mitting an offence under s. 45, Calcutta 
Police Act, 1886, and in addition M. A. 
Adams as the Secretary of the Olub was 
further charged, that he asthe Secretary 
of the Harlequin Club was the occupier 
of 15, Park Street, and was keeping and 
using that place as a common gambling 
‘honsee on the night of January 25, 1935, 
and so committed an offence under s, 44, 
Calcutta Police Act, 1866. In order to 
make plain what the position | was, it is 
= necessary that I should recapitulate: the 
facts which were given in evidence before 
the learned Magistrate as to what was dis- 
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place, in that part of the premises describ- 
ed as the entrance hall. Jan Muhammad 
‘and Ismail were found seated on a bench, 
and Mr. and Mrs. Ellis, Ben Rose, M. 


Morris, and M. A. Adams (standing around: 


in a body. On the floor close to where 
Jan Muhammad was seated were found 
two slips of paper which were Ezs. 9 and 
9(1). According to the prosecution these 
slips of paper were betting slips.. Jan 
Muhammad admitted that the slip Ex. 9 (1) 
which contained writing in the Gujrati 
language was in his handwriting, but he 
disowned theother slip Ex. 9. Another slip 
of paper which is Ex. 10 containing names 
of certain horses was also found in the 
entrance hall of the premises. M. A. 
Adams was found to have the sum of 
Rs. 2-10-0 on his person. Ben Rose had fa 
pocket book in which there was the follow- 
ing entry : ‘Bardley’ 160-20 Adams, 160-20 
Bose. He also had Rs. 1,8€0in cash. Jan 
Muhammad had Rs. 165 in cash: J. Ellis 
had Rs. 125-2-9, Mrs. Ellis, asi have 
already said, was not searched apparently 
because there was no female searcher 
available at the time. Ismail Bham had 
Rs. 66, M. Morris had no money at all. 

The persons who were found in the 
card room were also searched. On the 
floor of that room there were found six 


“small pieces of paper with the names of 


horses and apparently bets inscribed there- 
on. They were put in evidence as Ex. ll. 
There were also twenty-one pieces of torn 
paper which were putin as Ex. 12. The 
prosecution case was that all these pieces 
of paper, in all twenty-seven, had formed 
a single sheet of paper on which bets had 
been recorded immediately to or shortly 
before the raid. In a drawer of the side 
board was found a blank playing card 
Ex. 13,on which appear the names of horses 
and a bet. In a cash box there was a 
book of Irish Sweep Stake tickets, Ex. 14 
outof which two had been removed. They 
were Exs. 15 (1) and 15 (2). On each of 
these tickets there was alist of members 
evidently forming some sort of syndicate. 
F. Coelho was found to be in possession 
of Rs. 110-11-Oin cash. D. Coelho had no 
money, nor had T. Blake. H. Sukeas had 
Rs.116. O. K. Spanos had five annas and 
two programmes of the Calcutta races cf 
January 19, 1935, and January 26, 1935. 
E. Peters had Rs. 2-6-0 and an acceptance 
paper of the Turf Club with pencil notes 
of sprint timings Ex. 5, also two program- 
mes of the Calcutta and Bombay race 
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meetings of January 26, 1935.. M. Ecklin 
had Rs. 3-8-6 and an acceptance paper 
of the Calcutta Turf Club Ex. 4. 
Green had Rs. 250 in-cash and a slip con- 
taining names of horses, Ex. 3. . 

- All the accused persons put in written 
statements. Some of them denied that any 
betting had taken place; the gist of the 
defence of the accused persons was that 
they were members of a bona fide club and 
no gambling of any kind took place on 
the premises. Witnesses were called for 
the defence at the trial, in order to sup- 
port the case that this was a bona fide 
club. The learned Chief Presidency Magis- 
trate upon acareful consideration of the 
evidence came to tke conclusion that the 
accused persons had assembled at the club 
on the night of January 25, last for the 
purpose of gaming, and he said that the 
race programmes, betting slips, some bear- 
‘ing the very date on which the raid took 
place, the note book showing odds laid on 
the horse Bardley, the betting account of 
Jan Muhammad, the sheet of paper on 
which bets were actually being recorded 
and which was hurriedly torn to pieces at 
the time of the raid, the large sums of 
money found on the persons assembled 
there, the conduct of one of them Robin 
Neid in jumping out of the window, the 
extra-judicia] confession made by Ben Rose 
on the following morning to Mr. Russel, 
all these things go to show conclusively 
that these persons were engaged in unlaw- 
ful gaming. 

The last piece of evidence refers to 
the fact that one Mr. G. W. Russel who 
is a registered bookmaker gave eviderce 
that earlyin the morning of January 
26, 1935, that is tosay, the day after the 
raid, Ben Rose and T. Blake came io his 
house. Ben Rose spoke about the raid 
and he said that he had laid two bets of 
Rs. 160-2-0 each to Adams and Bose for 
” Bardley to win the Civil Service Cup at 
Lucknow and he begged him (Russel) to 
gay that he had laid those bets on behalf of 
Russel. Mr. Russel refused to accede to this 
request, Then Mr. Russe] was asked to give 
“him advice about his defence. Mr. Russel very 
sensibly advised him to consult a lawyer. 
` Ben Rose admitted that he had seen Mr. 
Russel but said that it was only for the 
purpose of asking advice. The learned 
Magistrate accepted the version given by 
Russel. Upon the evidence given in the 
case there can beno doubt whatever that 
the persons assembled in the club premises 
at that night had been making or arrang- 
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ing for the making of bets on horse races, 
Having come to the conclusion I have just 
l tken 
said in his judgment : 

“I, therefore, find the accused M. A. 
guilty under s.44, Calcutta Police Act, and sen- 
tence him to three months' rigorous imprisonment, 
The accused Mrs. Ellis may reasonably be regarded 
as merely having accompained her husband to the 
place. Sheis, therefore, acquitted, All the other 
accused personsare found guilty of being present 
at that place for the purpose of gaming”. 


The learned Chief Presidency Magistrate 
sentenced all the accused persons to pay 
a fine of Rs. 50 in default, one month's 
rigorous imprisonment with the exception 
of Ben Rose whom he sentenced to one 
month's rigorous imprisonment under s. 49, 
Calcutta Police Act. The learned Magis- 
trate then made an order, the legality of 
which is more than doubtful. He directed 
that all the money which had been found 
on the persons of the accused should be 
confiscated to Government under s. 48, 
Calcutta Police Act. Thats. 48, provides 
for the forfeiture of all instruments of 
gaming found ina common gaming house 
and forthe forfeiture of all the money 
seized therein, But it doesnot in terms, 
at any rate provide for the 
forfeiture of the money found upon the 
persons arrested in a common gaming 
house. Ido not propose, however, to ex- 
press any opinion on that point at this 
stage. 

M. A. Adams, as Ihave stated, was con- 
victed under s. 44, Oaleutta Police Act. 
The rest of the accused were convicted 
under s. 45 of that Act. Both those sections 
have reference to premises which consti- 
tute a common gaming house. Under the 
first section a penalty is provided for own- 
ing oroccupying cr keeping a common 
gaming house and underthe next section a 
penalty is provided for being found 
playing ina common gaming house. It 
was, therefore, necessary before all these 
persons could be rightly convicted that 
it should be established that the premises 
known asthe Harlequin Club on the first 
floor of No. 15, Park Street, constituted a 
common gaming house. The learned 
Magistrate did not find in terms that those 
premises were a common gaming house. 
He enumerated the eight pieces of evidence 
which I have already recited, and then 
said that he convicted Adams under s. 44 
and the others under s. 45. 


Adams and Ben Rose moved this Court 
against their conviction on the ground e 
that the elements ta necessary constitute 


Adams 
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an offence under s. 44 ors. 45, -Calcutta 
Police Act, weie not proged in the case. 
It is a fact that, there was no definile find- 
ing by the learned Chief Presidency Ma- 
gistrate with regard to any of the elements 
which are the necessary ingredients of the 
- offences with which these persons were 
respectively charged. Adams has set forth 
in his petition to this Court that there was 
no evidence onthe record to show that 
gaming was taking place on that night, 
There was no evidence to show that the 
club was a common gaming house; that the 
article seized by the Police do constitute 
instruments of gaming, There was no 
evidence that ihe petitioner made any 
profit in managing the club, either as 
Secretary or otherwise, and there was no 
evidence that.the club was occupied or 
used by the petitioner as the common 
gaming house atthe time of the raid on 
January 25, 1935. The ground put for- 
ward by Mr. Ben Rose was very much 
the same and the whole matter resolves 
itself into the question as to whether the 
premises were a common gaming house 
within the meaning of the Act. That 
is really the sole question which we have 
to determine in the proceedings now before 
us. In orderto make quite plain how 
the point arises, it is necessary, I think, 
that I should recite in full the actual 
words of s. 44. That section says: 
“Whoever, being theowner, occupier, or having 
- the use of any house, room or place, opens, keeps 
or uses the same asacommon gaming house and 
whoever, being the owner or occupier of any house 
or room, knowingly or wilfully permits the same 
to be opened, kept or used by any other person as 
-& common gaming house and whoever has the 
care or management of or in any manner assists in 
conducting the business of any house, room or place 
‘go opened, kept or used and, whoever advances or 
furnishes money for the purpose of gaming with 
persons frequenting such house, room or place, 
shall be liable on summary conviction before a 
Magistrate, to a fine not exceeding five hundred 
rupees, orto imprisonment with or without hard 
labour for any term not exceeding three months,” 
Incidentally it is to be observed that 
the learned Chief Presidency Magistrate 
thought fit to inflict upon M. A. Adams the 
maximum penalty provided by that section, 
The first question to which consideration 
must be given in order to see whether 
. M. A. Adams committed an offence under 
s. 44 is the question whether he could 
properly be described as the owner or 
-occupier, or &@ person having theuse of 
any house, room, or place, and whether 
he opens, ' keeps or uses the same as a 
common gaming house. Thecase forthe 
prosecution was thatthe club was merely 
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asham,to use the expression which wag 
used inone of the English cases, and that 
in reality, the premises were being run 
by M.A. Adams for his own benefit and 
for his own profit or gain. In support of 
that case it has been shownon behalf of 
the prosecution that ihe premises were 
rented in the name of M. A. Adams from 
Mr. Galstaun. It was also shown that the 
supply of electric current to the premises 
was under a contract between the Cal- 
cutta Electric Supply Corporation,’ Ltd., 
and the wife of M.A. Adams. The ac- 
count for the telephone was in the name 
of M. A. Adams. In hiswritten statement 
M. A. Adams said that both the electric 
light: and the telephone account were in 
the name of his wife. It was apparently 
not known at the trial, that is to say not 
known tothe Magistrate that Adam’s wife 
has been dead for nearly two years. It, 
therefore, to say the least of it, was nota 
point in ‘favour of the defence that Adams, 
when this club started in February 1934, 
allowed the Calcutta Electric Supply 
Corporation, Ltd., to agree to supply elec- 
tricity to the premises for the account of 
Mrs. Adams. There was, no doubt, before 
the learned Chief Presidency Magistrate, 
ample evidence on which he could draw 
the inference that this club was something 
in the nature of a proprietary club which 
was really being run by M. A. Adams for 
his own profit, if in fact there was any 
profit from the members who resorted to 
these premises. Although the Chief Pre- 
sidency Magistrate dces not say so in 
his judgment in his own mind he must 
have’ presumably come to conclusion that 
that was the real position, namely, that 
this Harlequin Club was not a club 
at all in the ordinary sense cf the term 
but was a one-man concern, if I may 
use the expression. Presumably also 
in hisown mind thelearned Chicf Presi- 
dency Magistrate was satisfied that M. A. 
Adams knowingly and wilfully permitted 
the premises to beused by the other 
persons thatis to say the persons resorting 
thereto for the purpose of making bets or 
arranging betson horse races. One can 
only assume that the learned Chief Pre- 
sidency Magistrate went through the neces- 
sary mental processes because he did in 
fact convict M. A. Adams of an offence 
under s. 44. 

The learned Magistrate has not in terms 
foundthat M, A. Adams was the owner or 
occupier orthe person having the use of 
the premises, but it is clear that the learn- 
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ed Magistrate was satisfied and rightly 
satisfied that gaming wilhin the meaning 
of the definition given in s. 3 of the Act 
was going on in those premises on the 
night of January 25, because in s. 3, 
Calcutta Police Act, 1856, gaming is de- 
fined as including wagering or betting 
except wagering or betting upon a horse 
race, except when such wagering or 
betting takes place on the day on which 
such race is to be run, in an enclosure 
which the Stewards controlling such race 
have, with the sanction of the Local 
Government, set apart for the purpose. But 
itis not sufficient to hold that the person 
charged under s. 44, istheowner or the 
occupier or is a person having the use of 
any house, room, or place, unless itis also 
shown thatthe accused has opened, kept 
or used the same as acommon gaming 
house. Now in order to ascertain what is 
a common gaming house one has once 
more tolook back to s. 3ofthe Act, and 
there we find that a common’ gaming 
house means any house, or room, tent, 
or walled enclosure, or space, or vehicle, or 
any place whatsoever, in which any instru- 
ments of gaming are kept or used for the 
profit or gain of the person owning, occupy- 
ing, using or keeping such house, room, tent, 
enclosure, space, vehicle or place whether 
by way of charge for the use of such house, 
room, tent, enclosure, space, vehicles place 
or instruments or otherwise howsoever. 
These premises in Park Street are obvi- 
ously room, certainly they were a place 
within the meaning of this definition. 

Then the question arises whether in that 
place any instruments of gaming are kept 
or used for the profit or gain of the person 
owning, occuping orusing or keeping that 
place. In the present instance it was for 
‘the profits or gain of M. A. Adams. 
Mr. Khundkar has argued and very 
cogently that one must pay great attention 
‘tothe concluding words of this definition, 
because they indicate the manner in 
which profit or gain may accrue before 
the use of the instruments of gaming. The 
‘profit or gain may be by way of (1) charges 
for use of the place in question. It is said, 
therefore, that it may be that the position 
was that M. A. Adams was running this 
club himself and took the subscriptions 
of the members, or at any rate be took the 
profits accruing from the use of the billiard 
table or from the sale of refreshments or 
` money coming in respect of bar account and 
soon, Having regard to the findings of 
_ fact to which I have already referred, it is 
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reasonably clear that that was the position. 
The second way in which a charge can be 
made is for the instruments themselves. 
That obviously isnot the position here. 
Thirdly or otherwise, howsoever, it has not 
been suggested by the prosecution that any 
profit or gain accrued to M. A. Adams 
otherwise than by reason of the fact that 
he was running this club as a one-man 
concern. 

Mr. Khundkar with considerable stress 
pointed out that in enacting this definition 
of “common gaming house” or at any rate 
in drafting it, the section, there must have 
been a change of attention or at any rate a 
change of mind on the part of the 
legislature. In my opinion the difficulty 
which faced the prosecution in this matter 
arises from the fact that the legislature in 
enacting the provision in the Calcutta 
Police Act dealing with gaming, have 
attempted to deal in one and the same piece 
of legislation, and indeed in one and the 
same section of the Act, with two different 
classes of offences. It seems to me that the 
section of the Calcutta Police Act with 
which we are now concerned represents 
an intention on the part of the legislature 
to incorporate in the same enactment, provi- 
sione, or at any rate the gist of the provi- 
sions of two analogous English statutes, 
that is to say the Gaming Act of 1845 and 
the Betting Act of 1853. Under the English 
Law a common gaming house is a place 
where an unlawful game is played, and in 
connection with gaming, the use of the word 
“instruments” is of course in every way 
appropriate. Under the Betting Act of 
England, it is an offence to keepa “betting 
house,” that is to say, to keep a house to 
which persons can resort for the purpose 
of betting. In that case the use of the 
word instruments is not so obviously appro- 
priate. In the Calcutta Police Act, as I 
have already mentioned, gaming is said 
to include wagering and betting. Then 
lower down in 8, 3 “instruments of gaming” 
includes any article used as a means or 
appurtenance of, or for the purpose of 
carrying on or facilitating gaming. By 
putting the definition of ‘‘gaming” and 
the definition of “instruments” to- 
gether, the prosecution said that the 
articles which were found upon these 
premises, No. 15, Park Street, must be 
regarded as instruments of gaming. The 
prosecution is bound to say that because 
the essence of the definition of a “common 
gaming house,” is a place in which instru- 
mentsof gaming are kept or used. No j 
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plate can be a common gaming house 
unless instruments of gaming are kept or 
used in it, and kept or used for the profit 
or gain ofthe person or persons owning or 
occupying the place. 

Now, assuming all the facts in this case 
to be in favour of the prosecution, viz., that 
the room Harlequin Club is an one-man 
concern and M. A. Adams took such 
profit or gain as accrued from the working 
of the club. and assuming the persons 
found on the premises on the night of 
January 25, were engaged in wagering or 
betting and therefore, gaming; assuming 
all these things the premises do not become 
a common gaming house unless it can be 
said that there were instruments of gaming 
kept or used therein. Mr. Khundkar has 
very properly, frankly, and in all fairness 
conceded that this is the position and 
those convictions cannot be sustained 
unless we hold that the pieces of paper 
which were discovered inthe entrance hall 
and in the card room of the premises can 
rightly be described as instruments of 
gaming within the meaning ofthe defini- 
tion contained in s. 3, Calcutta Police Act, 
-1866. aa 

We have given our very careful attention 
and consideration to that point. A large 
number of authorities were cited to us upon 
this point, but it became apparent towards 
the end of the proceedings that none of 
those authorities were really of any 
assistance to the Court, because they had 
all come into existence before the definition 
in, the Calcutta Police Act of 1865 assumed 
its present shape. Both sides overlooked 
the fact thatthe definition of ‘instruments 
of gaming’ asit now stands as well as the 
definition of ‘gaming’ and the definition 
of ‘common gaming house’ were substituted 
for the former definitions by Act IV of 1913. 
The definition of ‘instruments of gaming” 
as it now stands is this: ‘Instruments of 
gaming include any article as a means or 
appurtenance of or for the purpose of 
carrying on or facilitating gaming. 
Gaming includes wagering or betting 
except wagering or betting upon a horse- 
race when such wagering or betting takes 
place under certain conditions. The defini- 
tion of gaming prior to 1913 was different 
and did not include betting in the general 
sense. 

Now reading the two definitions together, 
the definition of ‘gaming’ and the definition 
of, instruments of gaming’—those definitions 
as they now appear—we feel ourselves bound 
to come tothe conclusion that the slips of 
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papers and the other articles relied upon in’ 
the present case must be taken to be instru- 
ments of gaming, that is to say, articles 
used as: a means, or appurtenance of, or 
for the purpose of carrying on or facilitating 
gaming. [think it would be a misuse-of 
Janguage to: come to any other conclusion 
than that these slips of papers which were 
found in the entrance hall and in the inner 
room of these premises, were used for the 
express purpose of facilitating the betting 
operations which were in progress at the 


time of the raid. 


We, therefore, come to the conclusion 
after a careful and anxious consideration 
of this matter that this conviction must be 
upheld. At the same time, however, as it 
appears that this is the first occasion on 
which, as far as we know, Mr. Adams and 
Mr. Ben Rose have been prosecuted for an 
offence of this character, we think that 
justice will be done if we impose a lenient 
sentence. We think, therefore, that we 
should set aside the sentence of imprison- 
ment, and that the justice of the case will 
Le met if we sentence Adams to pay a fine 
of Rs. 500 and Ben Rose to pay a fine of 
Rs. 200. There is one other point which 
I have already touched upon, which I 
must now deal with. That is the question 
of the monies which were confiscated by 
the order of the learned Chief Presidency 
Magistrate. Weare of opinion that there 
is no justification in law for any such order. 
Therefore, the monies found upon the 
persons arrested must be restored., In 
default of the payment of the fines of 
Rs. 500 and Rs, 209, we sentence Adams to 
undergo rigorous imprisonment for three 
weeks and Ben Roseto undergo rigorous 
imprisonment for one week. 

M. C. Ghose, J.—These are two petitions 
by M.A. Adams and Ben Rosa, who have 
been convicted, one under s. 44 and the 
other under s. 45, Calcutta Police Act. The 
facts, in short, are that on the strength of a 
warrant issued by the Deputy Commissioner 
of Police, Detective Department, under 
the provisions of s. 46, Calcutta Police Act, 
Sub-Inspector Syed Hossain of the Detective 
Department at 11 P. m. on January 20, 1935, 
raided the premises of the Harlequin Club, 
which consists of two rooms on the first 
floorof No. 15, Park Street. In the frst 
room was a Billiard table, a bench anda 
cup-board, In this room were found peti- 
tioners M. A. Adams and Ben Rose and 5 
other persons. In the next room, which is 
the card room, were found 9 other 
persons. Qn the floor of the first room were 
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found three slips of paper which appear to 
be betting slips and Ben Rose had a pocket 
book with. the entry, “Bardle 160-20, 
Adams, 160-20 Bose.” In the card room 
the officer found six small pieces of paper 
with names of horses and bets and ll 
pieces of torn paper, it being the prosecu- 
tion case that all these 17 pieces of paper 
formed a single sheet on which bets were 
taken, In adrawer was found a blank 
playing card containing the names of horses 
anda bet. In a cash box - was found a 
book of Irish Sweep Stake tickets out of 
‘which two had been removed and with 
these tickets was a list of members forming 
a syndicate. Another of the accused had 
two programmes of the Calcutta Races of 
January 19, 1935, and January 26, 1935. 
Yet another had the acceptance paper of 
the Turf Club with pencilled notes of 
sprint timings and two programmes of the 
Calcutta and Bombay Race meetings of 
January 26,1935, Another accused had 
an acceptance of paper of R. C. T.C. 
Yet another had a slip containing names 
of horses. Petitioner M. A. Adams was the 
Secretary of Harlequin Club which as stat- 
ed above, consisted of two rooms. There 
were other rooms in the flat which were used 
by M. A. Sdams as his private residence. 
The whole flat was rented by M. A. Adams 
from Mr. Galstaun at Rs. 200 a month. 
The telephone and electric lights were in 
_the name of petitioner Adams or his deceas- 
ed wife. The club apparently was limited 
to. subscribers or members who paid a fee of 
one rupee a ‘month. Cards and billiards 


were played and drinks and refreshments - 


were sold. The learned Chief Presidency 
Magistrate who has tried the case has 
come to the finding on these facts that the 
place was a common gaming house and 
that pelitioner Adams kept it. He there- 
fore convicted petitioner Adams under 
s. 44, Calcutta Police Act, and sentenced him 
to rigorous imprisonment for three months. 
He found petitioner Ben Rose and 14 others 
guilty under s. 45, Calcutta Police Act. 
Petitioner Ben Kose was sentenced to 
rigorous imprisonment for one month and 
a nor sentenced to fines of Rs. 50 
each, 


The first question is whether gaming ` 


was taking place in the club on the 
night in question. The word “gaming” 
is defined ins. 3, Caleutta Police Act, as 
amended in 1913. It includes wagering or 
betting, excepting betting ina race course 
within an enclosure provided by the 
Stewards. Here upon the facts there is no 
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dcubt that these accused persons were 
engaged in the act of betting onthe 
Calcutta. Races of the following day and of 
the Lucknow Races of the following week. 
According to the definition they were in 
the act of gaming, namely, wagering 
and betting, 

The next question is whether the slips 
of paper and the marked card and the 
note book of Ben Rose were instruments of 
gaming within the definition ins. 3, Cal- 
cutta Police Act. “Isstruments of gaming” 
includes any article used for the purpose of 
facilitating gaming. Now it is possible 
that the accused persons might have wager- 
ed or betted with one another without 
making any record of the same, but such 
betting would be confined by their power 
of memory. There is no doubt that it 
facilitated their betting inthat they re- 
corded the bets on sheets or slips of paper. 
Therefore the slips of paper were instru- 
ments of gaming within the meaning of 
8,3. 

The strongest argument taken by 
Messrs. Pugh and Camell who represented 
the two petitionere was that the learned 
Chief Presidency Magistrate did not come 
to a finding that the instruments of gaming 
were used for the profit or gain of petitioner 
M.A. Adams. It is true that there is no 
direct finding by the learned Magistrate that 
the petitioner Adams made proiit or gain in 
managing the said club, although he came 
to the clear finding that hekept if as com- 
mon gaming house. Under the definition in 
s.3,acommon gaming house means any 
house kept or used for the profit or gain of 
the person keeping it, whether by way of’ 
charge of the use of such house, or other- 
wise howsoever. It was admitted. at. the 
Bar that petitioner M. A. Adams was 
Secretary of the club at Rs. 300 a month 
and that he occupied the other rooms of 
the flat as his residence. It is, therefore, | 
clear on the evidence the petitioner Adams 
made a profit by keeping the club. He 
ran the club for the purpose of attracting 
gamblers, and the club was used as & cóm- 
mon gaming house. 

In our opinion, therefore, petitioner 
Adams has been rightly convicted under 
s. 44, Calcutta Police Act, and peti- 
tioner Ben Rose and other 14 persons 
were rightly convicted under s. 40 of 
the same Act. Having regard to the 
fact that this is the first conviction of 
the two petitioners we are of opinion e 
that the sentence of imprisonment is un- 
called for. In lieu of imprisonment we 
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sentence petitioner Adame to a fine 
of Rs. 500, in default, rigorous imprison- 
ment for three weeks and ‘petitioner Ben 
Rose to a fine of Rs. 200, in default, rigor- 

ous imprisonment for one week. 

The Police on arresting the accused men 
searched their person and took away all 
money found ontheir persons amounting in 
all to Rs. 2,770 odd. The learned Magis- 
trate acting under s. 48 ordered that the 
whole of this money be confiscated and 
credited to Government. In our opinion 
the order of confiscation of the cash money 
found on the persons of the accused men is 
not warranted by s. 48. That section pro- 
vides that on conviction under s. 44 or 
s. 45 all the instruments of gaming found in 
the house shal] be destroyed by order of 
the Magistrate, who may also order all or 
any of the securities for money and other 
articles seized, not being instruments of 
gaming, to be sold and converted into 
money, and the proceeds thereof, with all 
money seized therein, to be forfeited orin 
his discretion, may order any part thereof 
to be returned to the persons appearing to 
-have been severally thereunto entitled. It 
appears that the money seized were cur- 
rency notes and coinsin the pockets of the 
accused persons. It doesnot seem right in 
the circumstances that this should be con- 
fiseated, Mr. Camell has quoted the case 
of Maturwa reported in Maturwa_ v. 
Emperor {1), where Banerji, J., held that 
although instruments of gambling, ete., 
may be seized by the Police, there is no 
authority for the confiscation of the money 
. found with the persons arrested. We order 
: therefore that the money seized from the 
different accused persons. be returned to 
them. 

Order accordingly. 


D. 
(1) A I R 1918 All. 390; 16 Ind. Cas. 156; 40 A 517; 
16 A LJ 428; 19 Or. L J 700, 
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SIND JUDICIAL COMMISSIONER'S 
COURT 


Civil Revision Application No. 51 of 1930 
July 4, 1935 
Davis, J. C. AND Ruposanp, A. J. C. 
LOKUMAL—APPLICANT 
versus 
DILSHER—OPppPoNENT 
Provincial Small Cause Courts Act (IX of 1°87), 
g. 16—Application to file award — Whether a sutt 
e within the meaning of s. 16—Civil Procedure Code 


(Act V of 1908), Sch. I, para. 20. 
The expression “suit” in s. 16, Provincial Small 


Cause Courts Act, is wide enough to include within 
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its ambit an application under para 20, Sch, LI, Civil 
Procedure Code, which is nota suit but is required to 
be registered asa suit. Consequently an application 
to file an award under pars, 2U, Sch. II, in a suit 
within the meaning of s. 16, Provincial Small Oause 
Courts Act. Elam Paramanick v. Sojaitullah (1) and 
Goerge Bridge v Edalji Mancherji (2), relied on. 

Mr. Srikishindas.H. Lulla, for the Ap- 
plicant. 

Mr. Khanchand Gopaldas, for the Op- 
ponent. 

Judgment.—The preliminary ` ques- 
tion argued in this revision application is 
as to the jurisdiction of the Court of 
Small Causes to entertain an application 
filed under para. 20, Sch. I, Civil Procedure 
Code. Now it is not seriously disputed 
that the Small Cause Court has exclusive 
jurisdiction to entertain a suit for recovery. 
of money due on an award, provided of 
course such amount is within the pecuniary 
limits of that Court. It is also beyond 
doubt that where in such a suit the defen- 
dant challenges the validity of the award 
on which the claim in suit is based, the 
Small Cause Court is competent to decide 
whether the award is binding upon the 
parties or not. It is, however, contended 
that when the person in whose favour the 
award is made wishes to avail himself of 
the summary remedy provided by para. 20, 
Sch. II, Civil Procedure Code, within the 
statutory period of limitation provided in 
that behalf, he may only do so by an’ 
application under para. <0 of the Schedule 
to the ordinary Court and not to the Court 
of Small Causes. It is argued that although 
an application under para. 20 of the 
Schedule is required to be numbered and 
registered as a suit, and although where 
the award is upheld, a decree may follow 
in terms of the award, it is nothing more 
than an application and is not a suit with- 
in the meaning either of the Code of Civil 
Procedure or of s. 16, Provincial Small 
Cause Courts Act of 1887. 

There isno doubt a certain amount of 
force in this argument. But a reference 
to the legislative history of the provisions 
of the two Acts and the case-law on the 
point makes it abundantly clear that the 
expression “suit” in s. 16, Small Cause 
Courts Act, is wide enough to include with- 
in its ambit an application under para. 20, 
Sch, II, Civil Procedure Code, which is 
not a suit but is required to be registered 
as a suit. The earliest case on this point 
is Elam Paramanick v. Sojaitullah (1). 
In that case the High Court was required 
to deal with s. 6 of Act XI of 1869 and 


(1) 10 W R 85; 1 Beng, LRAO 48. 
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s. 327 of Act VIIL of 1859 corresponding 
respectively to s. -16, - Provincial Small 
Cause Courts Act of 1887, and para. 20, 
Sch. IT, Civil Procedure Code. Section 6 of 
Act Al of 1865 was much more circum- 
scribed in its scope than the corresponding 
section of the present Act. The first part of 
that section ig as under : 

“The following are the suits which shall be cog- 
nizable by Courts of Small Causes, namely, claims 
for money due on the bond or other contract, or 
for rent, or for personal property, or for the value 
of such property, or for damages when the debt, 
damage, or demand does not exceed in amount or 
value the sum of five hundred rupees whether on 
balance of account or otherwise,” : 

Then it is followed by a proviso exclud- 
ing certain suits from the cognizance of 
the Small Cause Court. In the reference 
made to the High Court it was said: 

“The s. 327 of Act VIII of 1859 directs that any 
person interested in the award may make applica- 
tion to the Court having jurisdiction in the matter 
to which the award relates, The word ‘Court’ in 
this section cannot possibly refer to the then not 
existing Oourts of Small Causes, but to the ordin- 
ary Oivil Courts which are empowered to entertain 
all suits not falling within the exclusive jurisdic- 
tion of the Small Cause Courts by s. 6, Act XI of 
1865, or of any other Court by special Acts. From 
the circumstances stated above, it would appear 
that the matter is cognizable by the ordinary Civil 
Courts, and not by the Courts of Small Causes which 
are not required to make any preliminary inquiries 
for bringing a case on their file, but to enter at 
once into the merits of cases made cognizable by 
s, 6, Act XI of 1865." 

Peacock, C. J., and Miller, J., answered 
the reference by holding that the Provincial 
Small Oause Court bas jurisdiction to en- 
tertain the application. In George Bridge v. 
Edalji Mancherji ` (2), the Bombay High 
Court entertained the same view. Both these 
rulings appear to have received legislative 
sanction in the Civil Procedure Code of 
1877 which in express terms made the 
provisions of ss. 500 to 926 relating to 
references and awards applicable to the 


Court of Small Causes (vide s. 5 and Sch. IT 


of the Act). Section 520 of that Code 
corresponds to para. 20, Sch. II of the 
present Code. These provisions were re- 
peated in the Civil Procedure Code of 1882. 

Our attention has not been invited to any 


‘dissentient ruling either under the Small 


Cause Courts Act of 1865 or under the pre- 
sent Act of 1687, where it has been held 
that an application under s. 520, Civil Pro- 
cedure Code, of 1877 and 1882 or under 
para. 20, Sch. II, Civil Procedure Code, of 
1908 isnot a suit within the meaning of 
s.6 of Act XI cf 1869 or s. 16 ofthe Act 


-of 1887, 


It was argued that there is no express 
(2) 10_Bom, H O R 54, 
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provision in the Code of 1903 making the 
provisions of Sch. II of that Code applicable 
lo the Court “of Small Causes. But the 
reason of this is obvious. The present Code 
does not declare which of its provisions 
apply to a Vourt of Small Causes, but it 
declares which of its provisions do not 
apply: sees. 7 and O. L, Civil Procedure 
Code. For these reasons, we hold that an 
application to file an award under para. 20, 
Sch. IJ, is a suit within the meaning of 
s. 16, Small Cause Courts Act. 

This revision application will now beset 
down for a hearing on the other points 
raised in the memorandum, 

N. Order accordingly. 
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SIND JUDICIAL COMMISSIONER'S 
COURT 
Second Civil Appeal No. 4 of 1932 
November 2, 1934 
O'SULLIVAN AND LOBo, A. J. Os. 
MANUMAL JAROMAL — 
APPELLANT 


VETSUS 
SHAMDAS SAHSANOMAL— 
RESFONDENT 

Tort—-Private nuisance—Held, that respondent was 
liable for damage and his remedy mandatory 
injunction, 

Where a person comes to Oourt complaining of 
a private nuisance injuriously affecting him by 
physically injuring his property and interfering 
materially with his health there is a real cause of 
action and sucha cause of action is well recognized 
in law and is based on the maxim “sic utere tuo ut 
The occupier of ahouse is 
liable for allowing the continuance on his premises 
of any artificial work which causes nuisance to a 
neighbour, i 

The pit or well and boring pipe in the court- 
yard of the respondent's house were an artificial 
work maintained by him in his premises and the 
water collecting in the unfilled pit had percolated 
Ea the soiland caused damage to the appellant's 
wall: 

Held, that the respondent was responsible for 
this damage, and the only remedy which the 
appellant could effectively have against this damage 
was a mandatory injunction. Mohanlal Maganlal 
Sha v. Baijiv Kore (2), not followed. Sarju Prasad 
v. Mahadeo Prasad (1), and Broder v. Saillard (5) 
followed. ' 


Mr. Asudomal Rewachand, for the Appel- 
lant. 

Mr. Dingomal Narainsing, for the Res- 
pondent. 

Lobo, A. J. C.—The appellant and 
respondent own adjoining houses in the 
village of Dabro, Taluka Kandiaro. Ad- 
joining the eastern wall of the appellant’s 
house is the open court-yard of the 
respondent's house. In June 1930, the 
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respondent dug a well.in his court-yard 


against the respondent. 


for the purpose of obtaining:.water from 
an artesian well by méaps of.a boring 
pipe. Having inserted:.the-:prpe and 
attained his purpose, he unnécessarily left 
the well unfilled. As a result the unfilled 
pit was continually tilled with water from 
the boring pipe. The pit and boring pipe 
being in close proximity to the eastern 
wall of the appellant’s house, this wall 
began to be affected 
appellant thereupon filed Suit No. 648 of 
1930 in the Subordinate Court of Naushahro 
He alleged that 


“the existence of the pit in close proximity 


to the wall of his building injuriously 
affected his property and his health. He 
prayed for a mandatory injunction direct- 
ing the respondent to close up the pit 
and also claimed Rs, 75 as damages, 

The suit was contested, some evidence 
was. recorded and the learned Subordinate 
Judge visited the premises in suit record- 
ing a note as to the condition of things 
at the scene. He recorded that the wall 
of the appellant’s house was soaked to 
some extent, that the pit was very deep, 
that it was 24 feet from the appellant’s 
wall that the appellant had supported the 


roof of his house with brick work which 
. appeared to be new. The learned Sub- 


ordinate Judge in disposing of the suit 
came to the conclusion that the appellant 


“had by reason of the respondent’s action 


sustained no injury to his health. He 
held that the appellants grievance about 


“< jajury to his property was “more sut- 


* stantial and serious.” 
tory. injunction to the respondent directing 


3 


_ pipe. 


He issued a manda- 


him “to fill up the pit “to the surface 
of the house”; he also allowed the appel- 
lant Rs. 25 as damages and costs. 

Against this judgment and decree the 
respondent filed Civil Appeal No. 51 of 
1931, in the District Court of Hyderabad. 
This appeal was dealt with and disposed 
of by the Second Assistant Judge. The 
learned Judge came to the conciusion that 
it could not be held on the evidence that 
the eastern wall of the appellant had been 
damaged by the action of the respondent 
in digging a pit and working a boring 
He further held that even if any 
damage had been proved, the appellant 
would, under law, have no cause of action. 
He held in effect that the appellant having 
artificially weighted his land with a 
building could not claim lateral support 
fiom the respondent's land without proving 


„a claim to such support by way of ease- 
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injuriously. The. 
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had been in existence for only two years 
The learned Assistant Judge accordingl) 
allowed the appeal and reversed thi 
judgment and decree of the original Court 
The appellant has now come before u: 
on second appeal. The learned Advocati 
who appears for him has contended tha 
the findings of the lower Appellate Cour 
are wrong. in fact and law, that they 
should be set aside, that the judgmen 
and decree of the original Court should be 
restored. 

In our opinion, the finding of the lowe: 
Appellate Court on the question of damage 
of the appellant’s wall finds no suppor 
from the evidence on the record. The onl; 
witness examined in the case was the 
appellant. He gave evidence with regarc 
to damage to his wall. There was nc 
cross-examination on the point and the 
respondent did not go into the witness 
box. Exhibit 36 in the case are the notes 
of inspection by the trial Judge. They 
clearly indicate damage, to the appellant’s 
wall. In this state of the evidenve it is 
impossitle to uphold the finding of the lowe: 
Appellate Court that no damage has been 
caused to the appellant’s wall. The more 
serious question, however, is one of law 
involved in the second of the two findings 
of the lower Appellate Court. i 

The error in thist matter, in our opinion, 
is that both the lower Courts have failed 
to appreciate the nature of the wrong 
which gave the appeliant a cause of action 
against the respondent. It is evident 
from a perusal of the judgments of both 
Courts that the discussion on this point 
has turned upon the legal right of an 


owner of land -to lateral support 
for his land. This is not the 
point. The appellant really came to 


Court complaining of a private nuisance 
injuriously affecting him by physically 
injuring his property and interfering 
materially with his health. This was his 
real cause of action and is expressed in 
his plaint with as much clearness as can 
be expected from a vernacular pleading 
in the mofussil. Such a cause of action 
is well recognized in law and is based 
on the maxim “sic utere tuo ut alienum 


non ledas.” At p. 38650f Ratanlal’s Law 
of Torts, Edn. 11, the learned author 
states: 


“Private nuisance is the using or authorizing 
the use of one’s property, or of anything under 
one’s control, so as to injuriously affect the owner 
or occupier of property by physically injuring hie 
property or by interfering materially with hig 
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healtb, comfort or -conyènieùce. Private nuisance is 
an act affecting some- particular individuals as 
distinguished from the public ‘at large, Jt cannot 
Je made the subject of an indictment, but may 
23 the ground: of civil action for damages, for an 
jajunction, or both. In an action for nuisance, it 


8 no defence . thatthe defendant is merely 
naking a reasonable use of his property.” 
|, rhe learned Advozate for the appellant 
125. placed much reliance on the case of 
sarju Prasad v. Mahadeo Prasad (1), where 
ii was he'd by Young, J., that where any 
ilteration is made from tho normal in 
land the owner of that land is liable for 
my damage which. may accrue to his 
1eighbour, if there has bees want of care 
oy the land-owner in making the altera- 
on. The learned Judge who decided 
his cage proczeded on the maxim we have 
leferred: to above. On appeal under the 
letters Patent the judgment of Young, J., 
vas confirmed by a Benchof the Allahabad 
Higo Oourt. In the case referred to above, 
7oung, J., points out that there was no 
lrevious authority on the point of the 
\liahabad High Court. Ile refersto the 
ase of Mohanlal Maginlal Sha v. Bai Jivi 
fore (2) in which on almost the same 
et of facts a contrary decision was 
rrived at, but states. that the decision 
1 that.case has been doubted by the 
ladras High Court. This latter case is 
amanuja Chariar v. Krishnaswami 
‘udali (3). oat 
On the other hand, the learned Advocate 
`x the respondent has relied entirely on 
16 case of Bhagwandas v, Iqbal Sultan 
hahar Banu (4). The -decision in that 
ase was based entirely on the rights of 
jjoining land-owners with respect to 
ateral support and the provisions of the 
asements Act applicable thereto. - In our 
yinion, the present case is really covered 
y, the case of Broder v. Saillard (5). It 
as held in that case that the occupier of 
house is liable for allowing the continuance 
« his premises of any artificial work. which 
used nuisance to a neighbour: Jessel, 
. R., who pronounced the judgment: in 
ab case states: ; 

‘I have no doubt that it (wet) comes in part if 
t entirely from the water used in washing the 
ces, and so On, for a great -deal of: water is 
xd in stables, But, however,.it comes if it comes 
ough an artificial work which collects it, in 
1 nature of a large artificial sponge which absorbs 
1) 141 Ind. Cas 645; AIR 1932 All. 573; (1932) 
G J.758; Ind, Rul. (19383) All. 83. 

2) 23 B 472, l 

3) 31M 469; 3 M L T 368, 

1) 118 Ind. Gas, 715; A IR 1929 All. 885; Ind, 


1, (1929) All. 923. i 
5) (1876) 2 Oh, D 693 45 LJ Oh, 414; 2 W R 
158—139 & 140 
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it and keepS it. together, until it “voz2s out by 
reason of the-nature of the spong>. Jt appears to 
me I have to ‘gay that an artificial work, a work 
made by man; isa. work which if it causes a 


t 


nuisance is a thing: for which the owner of the 
land is responsible, This is what it comes to.” 


The caseof Broder v, Saillard (5), was 
followed by the Court of appeal in Hurdman 
v. North Eastern Railway Co. (€), where 
Cotton, L. J, laid it down that if a person 
by artificial means allowed things in 
themselves inoffensive to pass into a 
neighbour's property to ths prejudice of 
his enjoyment thereof, then he would be 
liable for the damage occasioned. Both 
these cases were cited with approval and 
relied upon by Young, J., in Sarju Prasad 
v, Mahadeo Prasad (1). Ia ths Bombay case 
reported in Mohanlal Maganlal Sha v. 
Bai Jivi Kore (2), the decision of the learned 
Judges appears to have proceeded onbha 
case of Rylands v, Fletcher (7), and certain 
relating to mines. 
Broder v. Saillard (5', and Huriman v. 
North Eastern Railway Co. (6), were not 
referred to. Nor did the learned Judges 
appear to have considered ths question 
from the point of view of a private 
nuisance. With all respect for the learned 
Judges who decided that cass, we are 
of opinion, that the correct view of tha 


Jaw has besn taken by Young, J., in the 


Allahabad case to which we have referred 
above. In the case before us, the pit or- 
well and boring pipe inthe court-yard of 
the: respondent’s house are an artificial, 
work maintained: by him in his premises. 
The water collecting “in” the . unfilled: pit, 
has percolated through the-soil and caused ` 
damage. to the appellant's: wall. The 
respondent is responsible for this damage, 
and the only remedy which the appellant 
can effectively have against this damage 
is the mandatory injunction given to him 
by the trial Court, l 
_As aresult, we reverse the judgment 


‘and decree of the first Appellate Court and 


restore the judgment and decree of the 
original Court: The appellant to have the 
costs of both the Appellate Courts, 


D, “Appeal allowed. 
_ (8) (1873) 3 OP D 168; 47 L J OP 388; 88 LT 339; 
26 W R 489. 


. (7) (1888) 3 HL 330; 37 L J Bs, 181519 LT 
220, ka ae” 6 
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ALLAHABAD HIGH COURT 
Letlors Patent Appeal No. 65 of 1934 
April 25, 1935. 
SULAIMAN, C. J. AND BENNET, J. 
AHMAD ALI KHAN ANDANGTHER 


— DEFENDANTS—APPELLANTS 
Versus 


RIYASAT ALI KHAN AND ota ERs 


_ —PLAINTIFFs—REsPonDENTS 

Pensions Act (XXIII of 1871), ss. 7, 1), 12— 
Pensions in ss. 7 and 1], whether cover all kinds of 
penstons— Compromise decree in regard to pension chal- 
lenged— That pension fails under s.11 must be proved 
— Scope of s. 12— Certificate granted—Pension, whether 
comes under s. 7—Contract Act (IX of 1872), ss. 23, 25, 
37, 24—Compromise—Two considerations jor—One 
void and other good—Validity of compromise—Family 
dispute regarding pension—Compromise and decree 
thereon— Compromise, whether permanently binding on 
members of family — Conveyance — One party per- 
forming its part—Other incompetent to perform one 
| part—Other part can . be enforced—Registration Act 
(AVI of 1908), 8, 17 (2)— Compromise filed in Court 

an 1922 involving property which is not subject of 
case in that Court—Registration, necessity of — 
Heecution— Compromise decree—Executing Court, if 
can go iio question of validity of compromise— 
Practice—Defccis in pleading if can be set aside in 
Letters Patent Appeal. 

__ There is nothing in tho Persions Act, which states 
that thetwo kinds of pension in s. 7 and the four 
kinds of pensionin 8 ll of the Act comprise all 
possible kinds of pension: nor -is there any reeson 
to suppoce that these six kinds co comprise all 
possible kinds of pension. [p. 1109, col, 2] 

_ Where o compromise decree in regard to a pension 
is challenged, it must be proved after making prc- 
per allegation, that the pension falls under s, 2), 
Pensions Act. 

No doubt a certificate is not required lora suit 
about a pension mentioned in sa, i, Pensions Act, 
but the mere fact that a certificate is not required 
does ` not make the proposition. correct that ifa 
certificate is granted then the pension in regard to 
which it is granted cannot be one mentioned in 
5. 7. [p. 1109, col. 2] 


All kinds of Government pensions do not come 
under 8, 12, Pensions Act. 


_Wherea compromise js supported by two con“ 
siderations, one of which is void but the other is good, 
the compromise is good, 

Where there was a bona jide family dispute in regard 
to a pension, and the Collector had granted a certificate 
under s, 6, Pensions Act and the Civil Court lawfully 
had the case within its jurisdiction, and the parties 
under these circumstances came to a compromise 
which was embodied in the decree : 

Held, that such an arrangement was intended to 
permanently bind the members of the family and that 
it would be intolerable if the members who succeed 
the actual persons making the compromise were al- 
lowed to set the compromise aside on the simple 
ground that they were not parties to the com- 
promise, Aulad Ali v, Ali Athar (1), relied 
on [p. 1111, col. 1.) 

Inthe cate of conveyances where one party has 
performed the whole of his part of the contract, and 
itis only the opposite party which is incom petent 
to perform one zart of it, then it is open to the Civil 
Court toenforce the performance by the second 
party of ibat part which he is competent to pər- 
orm., [p. 1107, col, 1.) 
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Where there is a compromise filed in Court befo 
the amendment of 1929 which involves property whit 
isnot the subject of the case in that Court, the 
registration is unnecessary even in regard to th 
property. Hemanta Kumari Debi v. Midnano 
Zamindart Co. (2%, followed. 

The mere existence of a compromise and a decr 
passed on that compromise does not prevent an ex 
cution Court or a different Court from investigatii 
the question whether certain terms in that col 
promise would not amount to a penalty which wou 
be invalid under s. 74, Contract Act. Therefore it 
open tothe Court to gointo the question of wheth 
the compromise in question would or would not | 
valid. [p. 1111, col. 2: p. 1112, col. 1.] 

The Letters Patent Appeal is not the stage of 
proceeding where defectsin the evidence and plea: 
ings of a party can be set aside. [p, 1110, col. 1.] 


L. P. A. against the decree of Young, J 
dated March 5, 19384, 

Messrs. Wazir Hasan and Ishaq Ahma 
for the Appellants. 

Messrs. P. L. Banerji and M. A. Azi 
for the Respondents. 


Sulaiman, C. J.—I concur inthe ord 
proposed. No doubt there are sever. 
classes of pensions and those falling und 
s.7 are not subject to the provisions í 
es. 4 and 6, Pensions Act, (Act KALI | 
1871). It is also true that the burden 
on the defendants to show that the pe 
sion in dispute in this case was of tt 
class mentioned in ss. 11 and 12. But ina 
much asit has been assumed throughoi 
in all the Courts that this was a politic: 
pension of the nature to which s. 12 woul 
be applicable, I would prefer not to ba: 
my decision on the ground that this hi 
not been established by the defendante. 

In the same way I have considerab. 
difficulty in holding that even if the witl 
drawal of the claim to the political pe: 
eion inthe former suit was in fact e 
invalid and void offer, the counter-promit 
is enforceable. So far as the Indian Cor 
tract Act is concerned, all consideratio 
and objects of an agreement are unlawh 
which are of such a nature, that if pe 
mitted, they would defeat the provisions : 
any law. Jf, therefore, the object of a 
agreement is such that if carried out, 
would be contrary to the provisions of ar 
law, it would follow that it would defe: 
the provisions of. that law and woul 
therefore, be unlawful. Reading s. 23, wit 
s. 24, it would then follow thatifany pa 
of the consideration for one or more objec 
is unlawful, the whole agreement is voi 
I would, therefore, be inclined to consid 
if a part of the offer made by the plai 
iffs to the former suit was such that 
permitted it would defeat the provisio: 


‘ Act. 


1935 


of the Pensions Act, then that part of it 
was unlawful with the result that the 
whole of the offer made by the then plaint- 
Iffs would be void and, therefore, the com- 
promise made by the predecessor of the 
defendants would be without consideration 
and, therefore, not enforceable as against 
the unwilling defendants. But the pro- 
mise made by the defendants’ predecessor 
to pay eo mucha month was not unlawful 
and the consideration passing from him 
was -not void. Hence he might have either 
avoided the contract or enforced that part 
of it which was valid provided he per- 
formed the whole of his partof the con- 
tract. 

The cases of conveyance stand on a 
different fcoting for two reasons: In the 
first place, s. 6, sub-s. (A) of the Transfer 
of Property Act, in terms does not make 
8. 24, Contract Act, applicable to the trane- 
fers governed by the Transfer of Property 
In the second place where one party 
has performed the whole of his part of the 
contract, and if is only the opposite party 
which ig incompetent to perform one part 
of it, then itis opento the Civil Court to 


enforce. the performance by the second 


party of that part which he is competent 
to perform. The present case is one where 
the plaintiff's predecessor, assuming that 
the offer to withdraw the claim to the pen- 
sion was invalid, was not in a position 
to perform a part of the compromise made 
ty him, it might, therefore, be difficult 
to decree the plaintifi’s claim when one 
part’ of the compromise made was: not 
capable of being performed. That would 
amount toa substitution of anew contract 
by the splitting up of the offer made by 


. the defendant's predecessor soas touphold 


one part of it which might be regarded as 
consideration for the valid part of the 
compromise of the then plaintiffs and not 
to uphold the rest. On the other hand, as 
the plaintiff's predecessor never afterwards 
laid any claim to the pension or the es- 
tate andthe defendants are in possession 
of these, it would be unfair tothe plaintifis 


_ if their claim is dismissed. 


I am, however, of the opinion, that the 
withdrawal ofthe claim to political pen- 
sion made in the previous suit wasin no 
way invalid. Even as regards cases which 
are governed by ss. 11 and 12, thereis a 
specific provision jn s., that where any 
person has a claim relating to such pen- 
sion or grant, he may prefer it to the Col- 
lector of the District who may either dis- 


pese of such claim oy under s. § grant 
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a certificate authorising that the/case re- 
lating to such camplaint should be tried 
by a competent Court. When such a certi- 
ficate has been granted by the Collector, 
ib seems to me that a civil suit filed in 
a Civil Court is a perfectly legitimate 
action. The Civil Court is not only com- 
petent to try it, but under a. 6 of the Act 
is bound totake cognizance of any such 
claim and has to try the case and decide 
it. No doubt in deciding that case the 
Civil Court is not empowered to make any 
order or decree in the suit by which the 
liability of Government to pay any such 
pension or grant would be affected directly 
or indirectly, but the Court is authorised 
to adjudicate ufonthe rights of the parties, 
if any, and the decree of the Court would 
certainly be binding upon the parties who 
are before it. It, therefore, follows that if 
there had been no compromise but the 
suit had been tried on its merits and de- 
cided in favour of the then plaintiffs, it 
would not be right to say that there was 
any defect in the aclion. [agree with the 
learned Judge from whose judgment this 
appeal has been preferred that the position 
ig the same whether the suit is decided 
by the Court after contest or whether a 
decree is passed in terms ofa compromi‘s9 . 
which has been entered into between the 
parties. The effect of the compromise was 
that the then plaintiffs abandoned their 
claim not only to their alleged share in 
the political pension but also to -their 
share in the estate of the deceased Syed 
Muhammad. ‘Ths then plaintiffs were en- 
titled to press their claims before the 
Court and ask the Court to adjudicate 
upon it, and if the decision was in their 
favour, they could have gone to tke Col- 
lector armed with the decreeof the Oourt 
and would most probably have been able 
to persuade the Collector to recognise them 
as the pension-holders and grant the pen- 
sion to them. They in consideration for 
what was offered by the opposite party 
abandoned their claim to goon with the 
suit and abandoned their right, if any, to 
the property as also the pension. I am, 
therefore, of the opinion, that when the 
suit itself was maintainable, the abandon: 
ment of the claim was valid consideration 
passing from the then plaintiffs which 
could form good consideration for the come 
promise made by the defendants. {see no 
objection ina person not persisting in his 
claim for a pension and abandoning th; 
suit which he has instituted on the strength . 
of a certificate of the Collector, 
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While s. 6 deals with, the maintain- 
ability of the suit relating to pensions, 
s. 11 is directed against a different state 
of affairs. Where a political pension is 
sought to þe seized, attached or sequestrat- 
ed atthe instance of the creditor, or in 


satisfaction of a decree or order of any. 


such Court, s. JL prohibits such action. 
Section 12, on the other hand, deals with 
private transfers and declares that all 
assignments, agreements, orders, sales and 
securities of every kind made by the 
person entitled to any pension mentioned in 
s. 11 are null and void. Obviously this deals 
with voluntary assignments, etc., made by 
a person entitled to any pension. This 
section does not govern decrees of Courts 
passed under s. 6, Pensions-Act, The word 
“orders” in this section must mean orders 
made by the person entitled to any pension 
and is equivalent to payment orders made 
by such persons. The decree itself is, 
therefore, not hit by the provisions of s. 12 
at all. But inasmuch as the decree Is 
based on a private compromise, that part 
of the terms of the comprcmise which would 
offend against the provisicns of's. 12, would 
be invalid even though they are emhodied 
in the compromise decree, For instance, 
when the political pensionzundér:the com- 
promise was allotted -to the then defend- 
ants, an attempt to create a charge on that 
political pension for the purpose of secur- 
ing the payment of the monthly allowance 
to Samiullah Khan would be null and 
void and of no effect. But an abandon- 
ment of the claim to have the question 
tried by the Court would not in itself 
amount to an assignment of any share in 
the political pension, but merely the with- 
drawal of the suit in lieu of the conside- 
ration offered. In my opinion, such acourse 
is not obnoxious in any way to the pro- 
yisions of the Pensions Act. 
Iam, therefore, of the opinion, that the 
offer made by Samiullah Khan to 
abandon his claim to the estate of .the 
deceased, Syed Muhammad Khan, as well 
as to the pension, to which he might have 
been entitled when made in a pending 
suit which had been instituted after obtain- 
ing the certificate of the Collector and 
which was in every way cognizable by 
the Civil Court, was not unlawful or invalid, 
The position would have been different 
if we had nothing but a registered com- 
promise between the parties, which was 
never filed in any such suit. 

The question ofthe liability of the heirs 
of Samiullah Khan is somewhat difficult, 
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but as there was. adeguate consideration 
for the compromise, which was between the 
members of the family and was in the nature 
cfa family arrangement and it was intend- 
ed that the allowance would be payable 
by the heirs. out of the property left by 
Syed Muhammad Khan, there is no 
reason why when Samiullah Khan's heirs 
are not claiming any right to the political 
pension, they should not be entitled to 
enforce this compromise against the heirs 
of Aftab Ali Khan.. The amount was in- 
tended to be payable out of the assests 
of the deceased and the Gompromise de- 
eree should certainly be binding onthe 
heirs of the parties so long as the assests 
of Syed Muhammad Khan are available. 
I am unable to accept the contention that 
the proper interpretation of the compromise 
is that the sum of Rs. 50 was to be paid 
out of the politieal pension and that the 
words “the property left by Syed Muham- 
mad Khan” would include the political 
pension as well. The contrary is clear 
from the later portion of the document in 
which a distinction is drawn between the 
property which had devolved from Syed 
Muhammad Khan and Malik Muhammad 
Khan and the pension which had devolv- 
ed from three persons, Malik Muhammad, 
Syed Muhammad and Aminullah Khan. In 
view ofthe pronouncement of their Lord- 
ships of the Privy Council in the case 
quoted by my learned brother, the want of 
registration is not fatal. — 
Bennet,J.—This isa Letters Patent 
Appeal by the defendants against a judg- 
ment ofa learned Single Judge of. this 
Court. Thecase arises as follows: Qne 
Aminullah Khan, resident in Sabaranpur, 
had a pension of Rs. 65 per month from Gov- 
ernment, and he also owned an estate. He 
died some time prior to 1921 leaving three 
sons, Syed Muhammad Khan, Malik - 
Muhammad Khan and Muhammad Alliyas. 
Syed Muhammad Khan died without ‘heirs; 
Muhammad Alliyas had a sop, Aftab Ali 
Khan, andthe two defendants-appellants 
are the sons of Aftab Ali Khan. The 
father of the ` present plaintiffs one 
Samiullah Khan along with one Adil 
Khan broughta. suit No. 616 of 1921 
against Aftab Ali Khan and others for a 
declaration that the plaintiffs were the 
heirs of the deceased Aminullah Khan and 
were entitled toa shareof the pension. 
No property other than the persion was 
in dispute in that suit, The suit was 
l that Samiullah 


wee, Boe 


1939 


Muhammad Khan; Permission was 


obtained under s. 6, Pensions Act from the- 


Oollector for this suit tobe heard by the 
Civil Court. On August 8, 1922, the parties 
enteredinto à compromise which was filed 
In Court and the suit terminated by a 
decree in the terms of the compromise. 
This compromise sets out that the claimof 
Adil Khan toreceive Rs. 24-6-0 per month 
out of the pension of Aminullah 
Khar of Rs, 65*2-0 per month 
should be decreed : secondly, that Samiulla 
Khan, the plaintiff, was the sonof Malik 
Muhammad Khan, and also in accordance 
with this compromise, Nawab Samiullah 
Khan and his representatives were en- 
titled-to get Rs. 50 per month, generation 
after generation from Nawab -Aftab Ali 
Khan and his representatives. It wasalso 
argued upon that the (payment of this) 
monthly allowance of Rs. 50 shallfor ever 
remaina charge upon the ‘property and 
the pension allowanceof Nawab Aftab 
Ali Khan. In lieu of this Samiullah Khan 
_Yelinquished his entire share in the pro- 
perty inherited from Nawab Syed Muham- 
mad Khan andNawab Malik Muhammad 
Khan. In accordance with this decree 
‘ payments were made of Rs. 50 per month to 
Samiullah Khan and the present ` suit 
has been brought by the heirs af 
Samiullah Khan for arrears of this amount. 
Samiullah Khan died on April 25, 1923, 
and Aftab Ali Khan died on December 25, 
1927. The Munsif decided the suit in 
favour of the plaintiffs and the defendants 
filed an appeal and the lower Appellate 
Court dismissedthe suit of the plaintiffs 
onthe ground that -the compromise was 
vold under s, 12, Pensions Act. ; 


The plaintiffs came in appeal to . this 
Court and the learned Single Judge of 
this Oourt has held that Samiullah Khan 
was not a person entitled to the pension 
within the meaning of s. 12, Pensions Act, 
(Act XXII of 1871), but he was only a 
person who hada claimtoa pension, and 
that the Civil Court in 1921 had jurisdic- 
tion to hear and decide the suit .by virtue 
of acertificate granted under s. 6, Pen- 
sions Act, and that having jurisdiction to 
determine the suit, the Civil Court had 
jurisdiction to accept a compromise made 
between the parties, and that such a com- 
promise would be valid. Further the 
learned Single Judge held that under 
s. 24, Contract Act, in the present case 
the whole of the compromise would not 
become invalid. The 
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Judge, therefore, restored the decree of 
the trial Court. 

In Letters Patent Appeal the first point 
which has been argued is that s.12, Pen- 
sions Act, renders the compromise decree 
invalid. Now s. 12 refers to ‘‘any pen- 
sion, pay or allowance mentioned in s. 11" 
and s. 1l sets out: = 

“No pension granted or continued by Government 
on political considerations or on account of past 
services or present infirmities or as a compassionate 
allowance shall be liable to seizure, attachment or 
sequestration by any process of any Court, etc.” 

There are four kinds of pension set out. 
in s. 11. Learned Counsel argued that 
these four kinds of pension must comprise 
all kinds of pension other than those set: 
out in s. 7. Section? refers to two kinds 
of pension. I do not consider that this 


argument is correct because there is notha 


ing in the Pensions Act, which states that: 
the two kinds of pension in s. 7 and the 
four kinds of pension in s. 11 comprise 
all possible kinds of pension nor is there 
any reason to suppose that these six 
kinds do comprise all possible kinds of 
pension. Further it was argued that be- 
cause a Certificate had been granted in 
1921 under s. 6, therefore, the pension in 
question could not have been one under 
s. 7. Section 7 states that nothing in ss. 4 
and 6 shall apply to the pensions men- 
No doubt a certificate is 
not required for a suit about a pension 
mentioned in s. 7, but the mere fact that 
a certificate is ro} required, does not make 
the proposition correct that if a certificate 
is granted then the pension in re- 
gard to which it is granted cannot be 
one mentioned in s. 7. Tbe written 
statement in the present suit in additional 
plea No. 2 cet out that the deed of com- 
promise is invalid according to law, that 
it is not registered nor executed on a. 
stamp paper, that no charge can be created 
according to law on the pension allow- 
ance, nor is the Government pension fit 
to be transferred. Apparently in draft- 
ing this written statement the person who 
drafted it was under the impression that 
all kinds of Government pensions come 
under s. 12, Pensions Act. This, however, 
is not correct. The defendants should 
have made a proper pleading in their 
written statement that the pension was 
one of the four mentioned in s. 11 and 
it was necessary for the defendants to 
produce evidence to show that the partij- 
cular pension in question wasone which dig 
come under & ll, Pensions Act. The 
onus of proof of this matter was on the 


WA 
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defendants as they set up s. 12 of the 
Act as rendering the compremise invalid. 
The defendants have neither made the 
proper allegation nor have they produced 
any evidence on the point. Under these 
circumstances I consider that the defend- 
ants have failed to establish that the 
pension in question was one to which s. 11 
applies and that the compromise was one 
which would be invalid under s.12. lam 
of opinion that this isnot a case in which 
thare should be any remand for a find- 
ing on the point because the defence 
failed to make the proper allegations in 
the written statement and failed to pro- 
duce any evidence on the point. The 
Letters Patent Appeal is not the stage of 
a proceeding where defects in the evidence 
and pleadings of a party can be set aside and 
there are rulings of their Lordships of the 
Privy Council to that effect, However as 
many other points have been argued in 
this case, I will assume for the rest of my 
judgment that this defect in the case for 
defence does not exist. 

The next question is whether if the 
compromise was one which would be within 
the meaning of s. 12, Pensions Act, what 
would be the effect on the compromise. Sec- 
tion 12 states that the assignments, agree- 
ments, ete, enumerated by it are-null and 
void. It therefore appears that the particular 
part of the compromise by which Sami- 
ullah Khan relinquished all his right to 
the pension would be null and void. It 
is to be noted that the compromise does 
not seb out that the allowance of Rs. 90 
per month should be paid to Samiullah out of 
the pension. The compromise merely pro- 
vides that it should be paid as an 
allowance per mensem and the compromise 
is silent as to the source from which the pay- 
ment is to be made. There is, therefore, noth- 
ing which could be invalid as regards s. 12 
in connection with the provision for the 
payment of Rs. 50 per month. The invalidity 
which is alleged ig in regard to the 
relinguishment by Samiullah of his right 
to the pension, and this is set out in 
the compromise clearly and definitely. I 
am of the opinion that this provision that 
Samiullah relinquished his right to the 
pension may be regarded as null and 
void within the meaning of s. 12, provided 


of course on the assumption that the 
pension is one under s. IJ. That pro- 
‘vision is no doubt part of the consi- 
deration of the agreement, The other 


part of the consideration moving from 
Samiullah was that he gave up his right 
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to the property which had devolved 
from Syed Muhammad Khan. Two con- 
siderations therefore moved from Samiullah 
and of these two considerations one was null 
and void. Now a consideration which is 
null and void is distinct from a considera- 
tion which is unlawlul. A consideration 
which is unlawful is stated by 8. 25, 
Contract Act, to be one which is forbidden 
by law, or is of such a nature that, if per- 
mitted, it will defeat the provisions of any 
law; or is fraudulert; or involves injury 
to the person and property of another or 18 
regarded by the Court as immoral or 
opposed to public policy. Now this 
particular consideration is not forbidden by 
law, nor is it of sucha nature that if per- 
mitted it would defeat the provisions -of 
any law. The law makes this particular 
agreement to give up a claim to the pension 
pull and void: There can, therefore, be no 
question of defeating the provisions of the 
law by recognising that that consideration 
is null and void. ‘That is not defeating 
the provisions of the law but that is car- 
rying out provisions of the law as the 
particular provision states that the parti- 
cular agreement is null and void. The 
case there is different from a consideration 
which is unlawful, If there is a considera- 
tion which is unlawful then under s. 24, 
Contract Act, even if there are 
other considerations which are perfectly 
good, the agreement will still he void be- 
cause the existence of one unlawful con- 
sideration taints the whole agreement and 
renders the whole agreement void. What 
I have said in regard to consideration 
applies equally in regard to the object of 
an agreement both unders. 23 and under 
s. 24. Now the case of a null and void 
consideration has a different effect on an 
agreement from a case of an unlawful 
consideration. 

Section 25, Contract Act, provides that 
an agreement made without consideration 
is void. If therefore there is a single 
consideration for an agreement and that 
‘consideration is void then the agreement 
is one without consideration and the whole 
agreement is void. But in the present 
case the compromise did not depend on the 
single consideration that Samiullah was to 
relinquish his right to the pension. There 
was also the consideration that Samiullah 
relinquished his right to the property. 
That consideration of relinquishment of his 
right to the property is a perfectly good 
consideration and therefore the compromise 
cannot be said to have been one without 
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consideration moving from Samiullah. For 
these reasons I consider that even on this 
theory of the appellant the compromise 
would still be a valid compromise. 

The next point on which argument is 
directed is a more difficult one and that 
is whether the compromise can bind the 
defendants, the sons of Aftab Ali, who 
was a party to the compromise. As regards 
this High Court, there is a ruling reported 
in Aulad Ali v. Ali Athar (1) of a Full 
Bench which is . binding on us which lays 
downin connection with the question of 
pre-emption as follows (p. 531*): 


"I am also clearly of opinion that s. 37 confers that 
bensfit and imposes the 


obligation upon 
ths representatives of the parties if the 
parties should die before the contingency 
occurs. That is, it was held by the majority 


of that Bench that the second paragraph of s. 37, 
Contract Act, would apply to a case of that nature, 
This paragraph lays down promises binding the 
representives of the promisors in case of the death 
of such promisors before performance, unless a 
contrary intention appears from the contract.” 


In addition to that Full Bench ruling, 
there are certain other considerations which 
apply to the present case. There was a 
bona fide family dispute in regard to 
this pension and the Collector had granted 
a certificate under s. 6, Pensions Act, and 
the Civil Court lawfully had the case 
within its jurisdiction} Under those 


- circumstances the parties came to a com- 


promiss of this family dispute. The 
compromise was embodied in the decree. 
It appears tome that such an arrangement 
is intended to permanently bind the mem- 
bers of the family in the case of com- 
promise decrees passed on family disputes, 
it would be intolerable if the members who 
succeed, the actual persons making the 
compromise were allowed to set the com- 
promise aside on the simple ground that 
they were not parties to the compromise. 
Such settlement of family disputes are 
intended by the lawto be of a permanent 
nature. Further there is the allegation 
in the plaint that the defendants are in 
possession of the property which was left 
by Aminullah Khan and the property which 
was left by Aftab Ali Khan, The defen- 
dants have not pleaded that they were 
not in possession of the property, nor did 
they raise this point in their grounds cf 
first appeal to the lower Appellate Court. 
I consider that the compromise will be 
binding on the defendants, the sons of 
Aftab Ali Khan, to the extent of the pro- 
(1) 49 A 527;100 Ind. Cas. 683; AI R 1927 All. 170; 
25 A L J 289 (F B). | 
~ *Page of 49 A—[Ed] * 
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perty left by Syed, Muhammad Khan which 
is in their possession. To this extent I 
consider that the argument is well founded 
that the liability of the defendants should 
be limited to the assets of the proparty 
left by Syed Muhammad Khan in their 
hands. The decree, therefore, should be 
varied to this effect. The compromise set 
out that the payment of Rs. 50 per month, to 
Samiullah should be made generation after 
generation so long as the property left by 
Syed Muhammad Khan remains io the 
possession of Aftab Ali Khan or in the pos- 
seasion of his representatives. The suit has 
not been brought to enforce a change on that 
property, but nevertheless [ consider that 
there is a liability on the defendants to 
the extent of the property in their 
hands. 

Some further question was argued in 
regard to the question of registration of the 
compromise. At the time when the com- 
promise was drawn up in 1922 the 
Revistration Act was slightly different 
from what it is at present and ins. 17 (2) 
i; provided that nothing in cla. (b) and {c), 
sub-s. (1) applies to any decree order ofa 
Court. That provision of law was interpret- 
ed by their Lordships of the Privy Council 
in the year 1919 in Hemanta Kumari Debi v. 
Midnapur Zamindari Co. (2) (at p.495*), 


“and their Lordships stated that where there 


was a compromise filed in Court which 
involved property which was not the sub- 
ject of the case in that Oourt then registra- 
tion was unnecessary even in regard to that 
property. This is shown in the ruling of 
their Lordships at po. 498 to 498%. Sub- 
sequently by Act KAT of 1929this s, 17 (2), 
Registration Act, has been amended and 
it now excepts a compromise decree passed 
in regard to property which is not the 
subject of the suit. But the compromise 
with which we are dealing was of August 
8, 1922, before this e. 17 (2) of the Act had 
been amended, Olearly therefore registra- 
tion was not necessary for the compromise 
even so far as it affected the property of 
Syed Muhammad Khan which was not 
the property in dispute in that case. 
Various.rulings have been shown by learned 
Counsel for the appellant in his very able 
addressin which he has pointed out that 
the mere existence of a compromise and a 
decree passed on that compromises doss not 


(2) 47 O 485;53 Ind Oas 53t; A I R1919P O79; 
AGTA 240;37M L J 525-17 ALJLU7; 24 OWN 
177; (1920) M W N 66; 27 ML T 4?; 11 LW 301; 3h 
OL J 293: 22 Bom. L R 488 (P œ. 
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ed 
prevent an execution Court or a different 
Court from investigating the question 
whether certain terms in that comprcmise 
would not amount to a penalty which would 
be invalid under s. 74, Contract Act. I 
consider therefore that it is open tous to 
gointo the question of whether’ the compro- 
mise in question would or would not be 
valid. But as I have stated above Jearned 
Counsel for the appellants has failed to 
establish that the compromise was one 
whichis invalid. For these reasons I con- 
sider that this appeal should fail except 
to the extent that the decree to be granted 
to the plaintiffs should be against the 
defendants out of the assets of Syed Mu- 
hammad Khan in their hands. . ; 

D. | Appeal partly allowed. 





PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Civil Case No. 93 of 1925 
June 20, 1935 

MIDDLETON, d. C. 
NANAK UHAND— OnJECTOR— PETITIONER 
versus | 
PARMA NAND AND OTARRS-— DRORER-HOLDER 
AND JUDGMENT-DEBTORS—Orro3iTE ` PARTIES. 

Provincial Small Cause Courts Act. (1X of 1887}, 
s. 17—Deposit under— Provisions of 3.17 not complied 
with—Application to set aside ex parte decree —Main- 
tarnabality of. 

The provisions of the proviso tos 17, Provincial 
Small Oause Courts Act are mandatory and deposit 
of security should ke made at the time of making the 
application, 

Where the deposit contemplated by 8,17, Provir- 
cial Small Cause Courts Act, was neither made at 
the time of the presentation of the application, nor 


was it made within the period of limitation, nor was 


the period extended by the Court : 

Held, that the provisions of e. 17, were not observ- 
ed and thatthe application for setting aside the 
decree passed ex parte was, therefore, not maintain- 
able. Mahesha Mal Dayal Das v. Mahomed Jamil 


C. C. from an order of the Sub-Judge, 
First Class, Mardan, dated February 2, 
1935. 

Bhai Janak Singh, for the Petitioner. 

Mr. Krishan Lal, for the Opposite 
Parties, 


Order.—The petitioners have been un- 
successful in an application to have an 
ex parte decree passed by a Small Cause 
Court against them set aside and come 
up to this Court in revision. The relevant 
dates are as follows: ‘The suit was in- 
stituted on August 9, 1934, and notice was 
issued to the defendants for the August 22, 
“ab an address in Peshawar. The notice 
was returned unserved with a report that 
the coly member of the firm on whom any 
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altempt at service had been made had 
gone from Peshawar to Abbottabad for 
business, and that the date of his return 
was unknown, On August 22, 1934, after 
reading this report the Court directed 
that the defendants should be served by 
substituted service for October 4, On 
October 4, the defendanis did not 
appear and proceedings were taken against 
them ex parte. Plaintiff's evidence was taken 
on October & and an cx parie decree 
was passed on the same date. On Novem- 
ber 7, 1934, the defendants put in their 
application for setting aside the ex parte 
decree. The Court passed no orders re- 
garding deposit of security or cash, but 
security was put in to the satisfaction of 
the Court on November 26, 1934. 

Tt is clear that ihe order for substituted 
service was passed without sufficient cause, 
but, on the other hand, the defendant- 
petitioners failed to comply with the 
proviso to s. 17 (J), Small Cause Courts 
Act, 1887. It is, therefore, necessary in 
the first place to determine whether the 
proviso to that section is mandatory or 
merely directory. Counsel for both parties 
before me have merely quoted from Rus- 
lomjis “Law and Fractice of Mofussil 
Small Cause Courts,” whilst Coursel for 
ihe respondent has also cited Mahesha 
Mal Dayal Das v. Mahomed Jamil tN 
which does not appear to have been referred 
lo. in that commentary. From this com- 
mentary it is clear that at one time the 
Punjab Chief Court and the High Court of 
Madras were of opinion that tbe proviso 
was directory and not mandatory, and 
that the time for making the depcsit was 
exlensible at the Court’s discretion. On 
the other hand practically all the High 
Courts in India including Calcutta and 
Madras have adopted the opposite view 
and held that the proviso ig mandatory 
and that deposit of security should be 
made at the time of presenting the ap- 
plication. There are also many rulings, in 
which I can find no radical disagreement, 
to the effect that if a deposit is not made 
at the time of presentation of the ap- 
plication and is not made until after the 
period of limitation for that application, 
the application cannot be considered as it 
has not been properly instituted. In the 
present case neither was the depcsit made 
at the time of the presentation of the 
application, nor was it made within the 
period of limitation, nor was the period 
extended by the Court. In the face of 
. (1) A IR 1929 Lah. 374; 106 Ind, Cas. 830, 
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these facts Ihave no hesitation in finding 
that the provisions of s. 17 were not 
observed and that the application- for 
setting aside the decree passed ex parte 
was, therefore, not maintainable. ~ I, there- 


fore, dismiss the revision petition with 
costs, Pleader’s fee Rs, 16. 
N. Petition dismissed. 
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l ALLAHABAD HIGH COURT 
Execution First Appeal No.401 of 1933 
December 19, 1934 
NIAMAT-ULLAH AND RACHHPAL SINGH, JJ. 
CHANDRA SHEKHAR AND ANGTHER 
—DEOREE-HOLDERS AND DEFENDANTS — 
APPELLANTS 
. - versus l 
MANOHAR LAL AND OTAERS—JUDGMENT- 

l DEBTORS — RESPONDENTS 

Execution—Ezrecuting Court cannot go behind 
decree—Decree against minor plaintifs—Guardian 
not shown in decree as party—Costs—Decree for costs, 
if can be executed against guardian, _ 

The Executing Court cannot go bebind the decree. 
Where a decree is made against minor plaintiffs and 
their guardian is not shown inthe decree as a party, 
the decree-holders cannot execute their decree for costs 
against him when he is not made liable, by the terms 
of the decree, to the costs. 


Hx. F, A. from the decree of the Sub- 
Judge, Cawnpore, dated September 2, 1933, 
Mr. G.S. Pathak, for the Appellants.. 
Mr. A. P. Pandey, for the Respondents. 
Judgment.—Thia is an appeal by the 
decree-holders, who were defendants in 
the suit in which adecree was passed in 
their favour for costs against the plaintiffs, 
The latter were minors and were sued 
with their father Manohar Lal asa next 
friend. The suit was for recovery of a 
certain sum of money alleged to be due to 
the plaintifis, It was dismissed and the 
defendants were decreed costs incurred 


by them in the suit. They took out 
execution of the decree for 
costs and attempted to attach a house 


belonging to Manohar Lal, who objected 
onthe ground that he was no party to 
the decree and that the decree-holders 
could not, therefore, proceed against pro- 
perty belonging to him personally. This 
objection found favour with the lower Court 
which dismissed the application for execu- 
tion. The decree-holders have preferred 
the present appeal. : 

It is pointed out by the appellants’ 
learned Advocate that Manohar Lal stated 
in his statement in pleadings that the 
money which was the subject-matter of 
the suit was property and that it had 
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been deposited with ‘the defendants in the 
name of his minor sons, the plaintiffs. 
The decree, however, does not show Mano- 
har Lalas a” party except so far that he 
appearsas the next friend of the minor 
plaintiffs, The contention put forward 
before usis that the- sons were merely 
benamidars the beneficial interest in the 
subject-matter of the suit being vested in 
Manohar Lal, the father, who must be 
held to be liable to pay the costs of the 
decree against the plaintiffs. It seems to 
us thatthe right of the decree-holders to 
obtain satisfaction of their decree for ccsts 
against Manohar Lal rests on facts which 
cannot be ascertained except by an inquiry. 
The Court executing the decree cannot go 
behind the decree which on ths face of it 
is against the minor plaintiffs. Manohar 
Lal-is notmade liable by the- terms of 
the decree tothe ccsts awarded to the 
successful defendants. It isclear that the 
Court executing the decree will materially 
alter the terms of the decree if it finds that 
the party really liable for costs is Mano- 
har Lal. Wethink that the lower Court 
was tight in holding that the decree- 
holders cannot execute their decree for 
cosis against Manohar Lal wko is not 
shown inthe decree as a party. In this 
view theapreal fails not only oa the 
meriis bub in limine as Manohar Lals 
objection should be considered to be one 
under r. 986, and a decision, adverse to him 
is not appealable. The appeal is dismissed . 
with caste. 

N. Áppeal dismissed. 


CRP 


LAHORE KIGH COURT 
Second Civil Appeal No. 2453 of 1929 
July 5, 1934 
Youxe, O. J. ano Din MOHAMMAD, J. 
SULTAN AND ANOTHER—DEFENDANTS 
-— Á PPELLA NTS 
VETSUS 
BAHADUR AND ANOTHER — PLAINTIRES3 AND 
DEFENDANTS —RESPONDENTS 

Punjab Land Revenue Act (XVII of 1887), s. 117 (1) 
— Revenue Oficer, when can exercise jurisdiction of 
Civil Court. 

Before a Revenue Officer can exercise the juris- 
diction of a Civil Oourt, there must be an applica- 
tion for the partition of the property pending in his 
Oourt with regard to the title of which he can 
undertake to adjudicate as a Oivil Court and, if 
there is no such application pending, he has no 
jurisdiction to usarp the function of a Civil Court 
and to adjudicate on the question of title relating 
to any property whatsoever. m 

. O. A. from a decree of the District 
Judge, Sargodha, dated July 17, 1929, 
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Mr. G. M. Din, for the Appellants. 

Mr. Fakir Chand, for the Respondents. 

Din Mohammad, J.—The facts of the 
case out of which this appeal has arisen 
are a8 follows: The plaintiffs, Bahadar 
and Pahlwan, brought a suit against the 
defendants, Pallwan, Waryam and others, 
for a declaration of rights to the effect 
that they were the owners and possessors, 
of 977 kanals of land situated in village 
Bharwana in the District of Jhang. This 
suit was instituted on January 17, 1927, in 
the Court of Sardar Bahadur Khan, 
Revenue Officer, with powers of an Assis- 
tant Collector of the First Grade. Under 
the provisions of s. 117, sub-s. (1) he pro- 
ceeded to determine the case as though 
he were a Civil Court and granted the 
plaintiffs a decree as prayed for. On ap- 
peal to the learned District Judge the 
order of the learned Assistant Collector 
kih. ane ts have now come up in 

The delendan 
a appealto this Court and M, Ghulam 
Mohyuddin, who has argued the case on 
their behalf, has, inter alia, contested the 
jurisdiction of the learned Assistant Col- 
lector to hear the suit as a Civil Court 
and, on this basis has prayed that the 
whole proceedings be set aside for want 
of jurisdiction. He bas urged that an ap- 
plication for partition was pending in the 
Court of the Assistant Collector, First 
Grade in 1925, when he originally proceed- 
ed to determine the question of title in 
the capacity of a Civil Court. The plaint- 
iffa did not appear in his Gourt on the 
date fixed for their appearance and their 
prayer for the determination of the 
question of title which the learned Assis- 
tant Collector had treated as a plaint was 
refused. Consequently, on February 3, 
1925, an order was passed in the follow- 
pa Maha of to-day dismissing the plaintiffs’ 


it, As they have failed to prove their title, their 
ka for partition is refused under s. 115, 


Land Revenue Act.” 


It appears that no steps were taken by 
the plaintiffs to have this order set aside 
and it was still subsisting as a valid order 
when, in January 1927, the present suit 
was brought. The learned Counsel con- 
tends that, as no application for parti- 
tion was pending before the Revenue 
Officer at the time when the present suit 
was instituted, he had no jurisdiction to 
» convert himself into a Civil Court and en- 
tertain the plaint and determine the ques- 
tion of title. He relies on sub-s. (1), 5.117, 
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Land Revenue Act, in support of his con 
ae Now, this section clearly says 
that: 

“When there is a question as to title in any of th 
property of which partition is sought, the Revenu 
Officer may himself proceed to determine th 
question as though he were such a Court.” 

Ib is essential therefore that before =< 
Revenue Officer can exercise the juris 
diction of a Civil Court, | there must bi 
an application for the partition of the prop. 
erty pending in his Court with regard tc 
the title of which he can undertake te 
adjudicate as a Civil Court and, if there 
is no such application pending, he has nc 
jurisdiction to usurp the function of ¢ 
Civil Court and to adjudicate on the ques. 
tion of title relating to any property 
whatsoever. It will further be clear from 
a perusal of the proviso (a), sub-s. (1), 
s. 15, Land Revenue Act, that a Revenue 
Officer of a class below that of a Oollector can- 
not review any order passed by himself unless 
he first obtains the sanction of the Revenue 
Officer to whose control he is immediate- 
Jy subject. There is nothing on the record 
to show that the order dated February 3, 
1925, was ever reviewed in accordance with 
law and, in these circumstances, it is 
quite obvious that, at the time when the 
Jearned Assistant Collector, First Grade, 
entertained this civil suit, he had no appli- 
cation for the partition of the land 
which was the subject-matter of the suit 
pending in his Court. He had, therefore, 
no jurisdiction to entertain the suit and 
on this ground the whole proceedings 
laken by him, including the proceedings 
on appeal, are vitiated. We therefore up- 
hold the oojection raised by the learned 
Counsel for the appellants, set aside the 
decrees of the Oourts below, and dismiss 
the plaintiffs’ suit with costs throughout. 

D, Appeal allowed. 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 166 of 1934 
October 31, 1934 


l BAJPAT, J. 
BHARAT LAL—DEFENDANT— APPLICANT 
TETSUS 
JIWAN SINGH PLAINTIRE— OPPOSITE 
PARTY 


Civil Procedure Code (Act V of 1908), s. 241 (4— 
Transfer of ctse pending in Small Cause Court 
to Honorary Munsif's Court by District Judge— 
S. 24 (P, tf applies—Appeal from decision of 
Honorary Munstf, if lies to Subordinate Judge— 
U. P, Ilonorary Munsifs Act (II of 1896}, s. 8. 

Section 24, cl. (£, Oivil Procedure Code, does no: 
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| apply toa case transferred by the District Judge, 

| from the Court of Small Causes where it was pending 

i to the Court of the Honorary Munsif, Consequently, 

| an appeal lies to the Subordinate Judge from 

_the decision of the Honorary Magistrate. Nazir Bibi 
v. Daya Shankar (1) and Megi Mal v. Hira Lal 
(2), relied on. 

| 


0O. R. App. against the order of the Ad- 
ditional Sessions and Sub-Judge, Benares, 
dated November 17, 1933. 

Messrs. B. Malik and Gadadhar Prasad, 
for the Applicant. 

Mr. K, N, Malaviya, for the Opposite 
Party. 

Order.—This is an application by the 
defendant under s. 115, Civil Procedure 
Code. The facts are that the plaintiff 
brought a suit upon the basisof a pro- 
missory note for therecovery of a sum of 
Rs, 82-8-0. The suit was filed in the Court 
of the Small Cause Judge, Benares, on 
January 2, 1932. A note was made on the 
order sheet asfollows :— 

“Transferred to the Honorary Court 

Benares, 


Munsif's 
| under the order of the District Judge of 
i Gated June 23, 1931.” 
| The Honorary Munsif's Court dismissed 
| the plaintiff's suit. The plaintiff went in 
/ appeal and the Additional Sessions and 
Subordinate Judge of Benares decreed the 
plaintiff's suit. In revision itis argued 
before me that no appeal Jay to the learn- 
ed Subordinate Judge. The argument is 
that the case must be deemed to be trans- 
ferred from the Court ofthe Small Cause 
Court Judge tothe Courtof the Hcnorary 
Munsif under s, 24, Civil Procedure Code, 
and under cl. (4), the Honorary Munsif, 
trying the suitso transferred should, for 
the purposes of the suit, be deemed to be 
a Court of Small Causes. It is, however, 
contended by learned Counsel for the 
opposite party that cl, (4), s. 24, 
Procedure ode, does not apply where 
the District Judge transfers the suit 
pending in a Court of Small Causes to the 
Court of Honorary Munsifs as is clear 
from the Honorary Munsifs Act (Local 
Act If of 1896). It is specifically provided 
therein that the last paragraph of s. 25 
of the old Civil Procedure Code (correspond- 
ing to s. 24 of the present Oode), shall 
not be applicable to casesso transferred 
from Courts of Small Causes. It is clear 
that the case’ was transferred from the 
Court of Small Causes under some general 
order passed bythe District Judge on 
June 21, 1931, long before the institution 
of the present suit andthe transfer must 
be deemed, therefore, to be a transfer, s. 8, 
‘Honorary Munsifs Act, In the case of a 
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transfer bythe District Judge of a case 
pending inthe Court of Small Causes to 
the Court of Honorary Munsifs, there is a 
clear provision that cl. (4), s. 24, will not 
apply. This is the view taken by the 
learned Judicial Commissioner of Oudbh, 
Mr. Lindsay, in Nazir Bibi v. Daya 
Shankar (1). Boys, J., also took the same 
view in Megi Mal v. Hira Lal (2). 

Tam, therefore, of the opinion that an 
appeal lay to the Subordinate Judge 
against the decision of the Honorary 
Munsif and there is no force inthe first 
contention advanced by learned Counsel 
for the applicant. The other pleas taken 
in revision cannot be entertained because 
they deal with pure questions of fact. I 
dismiss this application with costs. 


N. Application dismissed. 

(1: 39 Ind, Cas, 340; A. I. R.1917 Oudh 104. 

(2) 82 Ind. Cas, 292; A.J, R. 1924 All, 761, 22 AL 
J 880; LR 5 A725 Oiv. 
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RANGOON HIGH COURT 
Criminal Revision No, 915-A of 1931 
December 4, 1934 
Mos vey, J. 
EMPEROR—PRoskEcorto2 
Versus 
NGA TUN LU—Accosgo 
Criminal Procedure Code (Act V of 1818), ss. 198, 
10j5—Imprisonment in default of furnishing security 
under s. 123—Appeal, if lies—Order under s, 106 

should not be passed with non appealable sentence. 

There is no general provision in the Criminal 
Procedure Code, for allowing an appeal from an 
order of imprisonment in default of furnishing secu- 
rity passed under s. 123, Criminal Procedure Code, 
and perhaps itwas not contemplated that anorder 
to furnish security under s 106, Oriminal Procedure 
Code, would be coupled with a non-appealable sen- 
tence. It should rarely, if ever, be necessary to do 
this, and it should certainly not be done until it 
has been ascertained that the accusedis able to 
furnish security. 


R. from an order of the Township 
Magistrate, Pwinbyu in Oriminal Regular 
Trial No, 162 of 1931. 

Judgment.—The respondent, Nag Tun 
Lu, who gave his age as 17, was found 
guilty of obscene conduct with intent to 
insult the modesty of a woman, an offence 
under s. 509, Penal Code and was sentenced 
to a fine of Rs. 10 orin default ten days’ 
Tigorous imprisonment. He was also 
required, under s.106, Criminal Procedure 
Code, to execute a bond to keep the peace 
inthe sum of Rs. 50 with two sureties for 
one year. 

Considering the nature of the offence 
and the youth of the accused, I doubt 
whether an order to keep the peace should 
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have been passed in this case at all, 
certainly not for solong a period. The 


respondent was unable to pay the fine or 
to furnish the security, and it was therefore 
ordered that at the expiration of the 
rigorous imprisonment directed in default 
of payment of the fine he should suffer 
simple imprisonment until he furnished 
the necessary security. He has been in 
jail since August 22, something over ð 
months. 

On appeal the learned Sessions Judge 
dismissed the appeal on the ground that no 
appeal lay. This is correct. An appeal 
is allowed under s. 406, Criminal Pro- 
cedure Code, from any order to keep the 
peace under s. 118, Criminal Procedure 
Code, which is a part of Ch, VIII-B, 
headed “security for keeping the peace In 
other cases and security for good behaviour,” 
only refers, in the case of a breach of the 
peace, to an order passed on an enquiry 
under s. 107, Criminal Procedure Code. 
That is again clear from the wording of 
s. 123 (1), Criminal Procedure Code, which 
differentiates orders under s 106 and 
s. 118, Criminal Procedure Code. Under 
s. 415, Criminal Procedure Code, no sen- 
tence which would not otherwise be liable 


to appeal’ is appealable merely on the 
ground that the person affected is ordered 
As the 


to find security to keep the peace. 
substantive sentence in this case was not 
appealable, no appeal lay. There is no 
general provision in the Code for allowing 
an appeal from an order of imprisonnient 
on default of furnishing security passed 
under s. 123, Criminal Procedure Code, 
and perhaps it was not contemplated that 
an order to furnish security under s. 106, 
Criminal Procedure Code, would be coupled 
with a non-appealable sentence. It should 
rarely, if ever, be necessary to do this, and 
it should certainly not be done until it has 
been ascertained that the accused is able 
to furnish security. 

In the present case I consider that the 
respondent has been more than sufficiently 
punished. The Magistrate's order will be 
modified to one directing the respondent 
to furnish security to keep the peace under 
s. 103, Criminal Procedure Code, for a 
period of three months, The respondent 
will, therefore, be released forthwith, 

D. Order modified. 
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ALLAHABAD HIGH COURT 
Criminal Revision Application No. 817 
of 1934 
December b, 1934 
Bennet, J. 
BASW A—A PPLIOANT 
VETSUS 
EMPEROR—Opposite Party. 

U. P, Municipalities Act (II of 1916), s. 851) 
(b)— Scope of—Strike, if amounts to reasonable cause, 
— Reasonable cause, what all it includes. 

Sub-section (1) ofs. 8], U. P. Municipalities Act, 
is intended to prevent cessation of work by a large 
number of sweepers, or in other words a strike. A 
strike will not be reasonable cause within the sub- 
section as by a reasonable cause, the sub-section would 
include illness or festivities such as marriage inthe 
family of the sweeper. l 

Or. R. App. from an order of the Sessions 
Judge, Aligarh, ; 

Mr. Gopi Nath Kunzru, for the Appli- 
cant. 

The Assistant Government Advocate, for 
the Crown. i 

Order.—This is an application in 
criminal revision on behalf of one Baswa a 
sweeper in the employment of the Municipal 
Board of Atrauliin Aligarh District who 
has been convicted of an offence under 
s. &5, U. P. Municipalities Act (II 
of 191€). The accused gave a nolice to the 
Municipal Board saying: 

“I would strike work from August 6, 1924, if certain 


ea grievances were uct redressed Ly July 30, 


The notice is dated July 6, 1931, The 
case forthe prosecution was thatthe Board 
considered the matter at a meeting and 
staied that the grievances of the sweepers 
would be considered if they withdrew their 
notice by 8 A.M, on August 3, 1934, that 
the Board after that date began to enlist 
new sweepers and when the sweepers who 
had given notices discovered this, they 
made an application Ex. 2 to the Secretary 
of the Board in the presence of the 
Chairman withdrawing their notices. The 
accused was one of the persons making 
the application Ex. 2. The recruitment of 
new sweepers was stopped and the old 
sweepers were allowed to resume their 
work which they did. Certain sweepers 
including the applicant did stop their 
work on August 6, without giving any 
further notice and they were prosecuted 
accordingly. The accused alleged that he 
did not intend to withdraw his notice and 
that ke put his thumb impression on the 
blank paper Ex.2 under the impression 
that it was his resignation in accordance 
with the orders of the Board. The lower 
Courts have not accepted this explanation 
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of the accused. The learned Sessions Judge 
gays: 

“After the withdrawal of their formal notices if the 
appellants felt diseatisfied and wished to stop their 
work they should have given afresh notice and should 
not have stopped work withcut it. Appellants’ 
stopping work after the application Ex. 2 without 
fresh notice makes them liable under s. €5, Munici- 
palities Act”, 

In other words the Courts below have 
considered that the sweepers have a right 
to strike -if they give notice. I do not agree 
with that view of the provisions of s. 85, 
Municipalities Act. Learned Counsel 
agrees that sub-s. (1) (a) does not apply 
because that sub-section refers to resigning 
or abandoning employment. The accused 
here stated that his intention was to 
strike work and this implies that he did 


not intend to permanently resign or 
abandon his employment. Learned 
Counsel states tbat his intention was to 
come under s. 85, sub-s. (1) (b). 


This provides that a sweeper employed 
by a Board who without a reasonable cause 
of which notice has, when possible, been 
given to the Board absents himself from 
his duty shall be liable upon conviction 
to imprisonment which may extend to two 
months. Now, there are two elements in 
this sub-section, one being a reasonable 
cause and the other being notice where 
possible. The Courts below have con- 


-centrated on the element of notice where 





‘possible. Ido not think that this is the 
most important provision of the sub-section. 
I consider that the provision in regard 
to reasonable cause is more important 
-as the sub-section states that the rea- 
‘sonable causé must always be present. 
‘The provision is intended to have a certain 
‘effect and- itis intended to prevent some 
‘action on the part of sweepers. Why is it 
that sweepers are singled out for this 
-particular provision ? Subes. (2) shows that 
the provisions of sub-s. (1) may also be 
applied by the Commissioner to: 

“any other specified class of servants employed bya 
Board whose functions intimately concern the public 


“health or safety.” 


“This indicates the reason why sweepers 


‘are subject to these special provisions that 


it is because thelr functions intimately 
concern the public health or safety. Now, 
it is clear that the cessation of work by a 


single sweeper of a Municipal Board would 


not have mucheffect onthe public health 
or safety, as there would be no difficulty in 


‘getting some other sweeper to do his work 
‘for a temporary period. Obviously what 


the sub-section is intended to prevent is 


4 
` 


cessation of work by a large number of 
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sweepers or in other words a strike. 
Sweepers are in a position to enforce their 
demands by a strike, as this would render 
matters very «difficult for a Municipal 
Board, as owing to the strike the con- 
servancy system would fail. I consider 
that the sub-section is specially intended 
to prevent a strike and I consider that the 
sub-section intends to lay down that a 
strike would not te a reasonable cause. By 
a reasonable cause I understand the sub- 
ection would include illness or festivities, 
such, as marriage in the family of a 
Sweeper. On this view I hold that the 
accused acted without reasonable cause 
and, therefore, his plea that he had not 
withdrawn his notice would be of no avail. 
The accused, therefore, was rightly con- 
victed by the lower Courts under s. 89, 
U. P. Municipalities Act, The sentence 
of two months imprisonment under the 
circumstances of the case by the Magistrate 
or one month by the Sessions Court appear 
to me to be excessive and I should have 
considered ihat the present case would 
have been met sufficiently bv fine, but I 
understand that the sentence has now been 
carried out and to inflict a fine would be 
to enhance it, I accordingly dismiss this 
application in criminal revision, 

N. Application dismissed., 





_ LAHORE HIGH COURT 
Civil Revision Petition No. 156 of 1935 
April £6, 1935 
ADDISON AND DIN MOHAMMAD, JJ. 
Musammat MAHMUDI BEGAM AND OTHERS 
— DEFENDANTS — PETITIONERS 
VETSUS 
Nawab ABUL HASSAN KHAN— 
PLAINTIFF —RESPON DENT 

Civil Procedure Code (Act, V of 1908), s. 109,0. 
XLI, r. 23—Order under O. XLI, r.23, is neither . 
aa nor final order— Appeal to Privy Council does 
not lie. 

An order under O. XLI, r. 23, Oivil Procedure 
Code, is neither a decree nor a final order as is con- 
templated by s. 109, Code of Civil Procedure, as 
the suit doesnot terminate but is still kept alive., 
Consequently, ihe case cannot be certified as fit for 
appeal to the Privy Council, Ramchand Manjimal 
v. Goverdhandas Vishindas Ratanchand (1) and 
Abdul Rahman v, Cassim & Sons (2), followed. 


OC. R. P. under O. XLV, (2) and (3), 
Civil Procedure Oode, coupled with s. 109, 
and s. 110, Civil Procedure Code, for grant 


‘of a certificate enabling the petitioners to 


appeal to His Majesty in Council against 


. the judgment of Mr. Justice Addison and 
-Mr, Justice Din Muhammad, passed in 


/ 
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Civil Appeal No. 848 of 1932 on November 
29,1934, reported in 1948 Ind. Cas. 902, 
reversing that of the Senior Subordinate 
Judge, Delhi, dated February 26, 1932. 

Messrs. Fakir Chand and Pryare Lal 
Sud, for the Petitioners. 

Order.—We are unable to certify that 
the case is a fit one for appeal to His 
Majesty in Council. An order under 
O. XLI, r. 23, Civil Procedure Code, is 
neither a decree nor a final order as is con- 
templated bys. 109, Code of Oivil Precedure, 
as the suit does not terminate but is still 


kept alive. Reference may be made to Abdul- 


Rahman v. Cassim & Sons (1), where their 
Lordships of the Privy Council refused to 
entertain an appeal from an order under 
O. XLI, r. 23, Code of Civil Procedure. In 
Ramchand Manjimal v. Goverdhandas 
Vishandeo Ratanchand (2), which was 
followed in Abdul Rahman v. Cassin & 
Sons (1), it was determined what the words 
“Anal order’ connote. We are even other- 
wise satisfied that leave to appeal should 
not be granted in this case. We, therefore, 
refuse the certificate and dismiss the peti- 
tion. 
N. Petition dismissed. 

(1) 11 R 58; 142 Ind, Cas. 3?£; 10 O W N19; 


37 L W 33': (1933) MWN 16; AI RIGBPO. 


58; Ind, Rul. (1933) PO 59; (1983) A L J 244; 64 M 
LJ 307; 35Bom. L R 33); 37 O W N 400;57 0 L 
J 136 :P 0). 

(2) 47 O 918; 56 Ind. Cas. $02; 24 OW N 121; 18 
A LJ 591; 22 Rom. L R 606; 39M LJ 27; 12 L 
W 15;2 U PLR (P O) 96; (1920) M W N 407; 28 
M L T87; 471A 124,14 S LR191(P 0) 





ALLAHABAD HIGH COURT 
Criminal Reference No. 370 of 1934 
December 11, 1934 
SULAIMAN, O, J. AND BAJPAI, J. 

HAR NARAIN AND OTHERS—ÅPPLICANTS 


“versus 
HOSHIAR SINGH AND OTEERS— 
RESPONDENTS 

Criminal Procedure Code (Act V of 1895), ss. 164, 
193—Magistrate recording statement under s. 164— 
Whether a Court — Penal Code (Act XLV of 1880), 
s, 193—Offence under, committed in _ respect of state- 
ment recorded under s.164, Criminal Procedure Code 
—Offence, if can be taken cognizance of without com- 
plaint in writing of Magistrate. a 

A Magistrate under s. 164, Criminal Procedure 
Gode, does not act mechanically merely as a minister- 
ial officer. Hecan record a statement or confession 
. made to him in the course of an investigation as well 
as before the commencement of an enquiry or trial. 
A Magistrate recording statemente under 4, 164, 
Criminal Procedure Code, is a Court within the 
meaning of 8. 195 of the Code. Consequently 
when an offence punishable under s. 193, Penal 
Code, is alleged to have been committed in 


HAR NABAIN v. HosHtaR SINGH (ALL), 


. Procedure Code. 
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respect of previous statements made by them under 
s. 164, Criminal Procedure Code, cognizance of the 
offence cannot be taken without a complaint in 
writing of such Court or some other Court to which 
it is subordinate, Bilas Singh v. Emperor (2), referred 


to. 
Or, Ref. from an order of the Seasions 
Judge, Meerut, dated March 20, 1931. 


Order.—In this case complaints were 
filed under s. 193, Penal Code, against the 
applicants in respect of previous statements 
made by them under s. 163, Criminal 
Procedure Code, before a Magistrate. The 
Magistrate had not himself filed any com- 
plaint. The accused took objection that 
the Court had no power to lake cognizance 
of the offence without such a complaint, 
but his objection was rejected summarily 
on the ground that s. 195, Oriminal Pro- 
cedure Code, had no application. The 
Jearned Sessions Judge is of the opinion 
that the prosecution of the applicants is 
harred by the provisions of s. 195, Criminal 
As no direct case on this 
point was cited before the learned Single 
Judge, the case has been referred to a 
Division Bench. l 

Section 195 (1) (6) provides that no Court 
shall take cognizance of any offence punish- 
able under s. 193, Penal Ode, when such 
offence is alleged to have been committed 
in, or in relation to, any proceeding in 
any Couit, except on the complaint, in 
writing of such Court or of some other 
Court to which such Court is subordinate. 
Then sub-s. (2) provides that the term 


“QOourt” includes a civil, revenue or criminal 


Court, but does not include a Registrar or 
Sub-Registrar under the Indian Registra- 
tion Act, 1877. The main question, there- 
fore, is whether the recording of the state- 
ment under s. 164, Criminal Procedure 
Code, before the Magistrate was a pro- 
ceeding in a Court within the meaning of 
the cection, 

Now the word ‘Court’ has not been 
defined in the Code, nor in the General 
Clauses Act, There is a definition ina. 3, 
Evidence Act, where Court includes all 
Judges and Magistrates, and all persons, 
except arbitrators, legally. authorised tc 
take evidence. But this definition cannot 
directly apply to the word “Court” used 
in the Criminal Procedure Code, thougb 
it may be seme guide. Section 6 of the 
Code Jays down that Magistrates constitute 
cne of the classes of Criminal Courts, 
Even a Bench Magistrate, who is invested 
with first class powers, has the ordinary 
powers of a Magistrate of the first clagr 


| 
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as enumerated in Sch. II, which include 
power to record statements under s. 164. 
_ dt is significant that s. 195 (1) (b) refers 
to “any proceedings,” and is not confined 
to a judicial proceeding, It is, therefore, 
not necessary for its application that the 
Court should be engagedin a judicial pro- 
ceeding. It is also clear from sub-s, (2) 
that the term “Court” in this section is 
used in a very wide sense. The word “‘in 
cludes” indicates that there may be Courta 
other than Civil, Revenue or Criminal 
Courts, That the use of the word “includes” 
is deliberate is obvious from the circum- 
stance that the legislature has by amend- 
ment substituted this word for the old 
word “means” which was much narrower 
in scope. Again, from the fact that it 
was thought necessary to exclude a Registrar 
or Sub-Registrar from the scope of the term 
“Court,” and a special exception has been 
made. It follows that the legislature ccn- 
sidered that, but for such an exception a 
Registrar or Sub-Registrar would be includ- 
ed in the term “Court.” In Kanhaiya Lal v. 
Bhagwan Das (1) and Biles Singh v. 
Emperor (2), it was held that ihe term 
“Court” hes a wider meaning. 

Now a Magistrate under s. 164, Criminal 
Procedure Code, does not act mechanically 
merely as a ministerial cfficer. He can 
record a statement or confession made to 
him in the course of an investigation as 
well as before the commencement of an 
enquiry or trial. The statements are to 
be recorded in the manner prescribed for 
recording evidence. The Magistrate has 
not only to warn the person making a 
confession, buf is prohibited from record- 
ing such confession unless, upon question- 
ing the person making it, he has reason 
to believe that it was made voluntarily, 
He has also to make a memorandum that 
he believes that the confession was volun- 
tarily made. The Magistrate is, therefore; 
to exercise his judgment and has to be 
Batistied that the confession is voluntary. 

In these circumstances it is very difficult 
to hold that a Magistrate recording state- 
ments under s. 164, Criminal Procedure 
Oode, is not a Court within the meaning 
of s. 195, Oriminal Procedure Code. It is 
not necessary to decide in this case 
whether the proceeding before him is a 
judicial proceeding, for s. 193 applies both 
to a judicial and to “any other case.” 


(1) 89 Ind, Cas. 1053; A I R 1926 All. 30; 26 Cr, L 
o T 48 A 60; LR 6 A 153 Or; 23 ALJ 


(2)89 Ind. Cas, 630; AI R 1995 All, 737; 47 A 934; 
23 Á LJ 845, 
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We are, therefore, of opinion that the 


- Special Magistrate who has convicted the 


accused had no authority to take cognizance 
of the offence punishable under s. 193 
Penal Code, when it was alleged to have 
been committed in the proceeding under 
8.164 in the Court of a Magistrate without 
a complaint in writing of such Court or 
some other Court to which it was subordi- 
nate. We accordingly set aside his order 
dated February 22, 1934. 


NG Order set aside. 


a daana 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT 
Second Civil Appeal No, 234 of 1933 
December 17, 1934 
GRILLE, J. O. 


HAJI PAPAMIYA—PLAINTIFF—ÅPPELLANT 
CETSUS 
BABULAL—DEFENDANT—RESPONDENT 

Provincial Small Cause Courts Act (IX of 1887), 
Sch II, Art, 3\—Claim for- mesne profits — Appeal, 
whether lies—Transfer of Property Act (IV of 1882), 
8, 54—Agreement to sell—Decree for specific perform- 
ance and pos3zession—Wrongful possession by defendants 
—Suit for mesne profits for three agricultural periods 
—Held, plaintiff was not entitled —Specific Relief Act 
CT of 1877), 3. 19—- Civil Procedure Code (Act V of 
1£03), O. II, r. 2. - 

Although suits for mesne profits are in the nature 
of suits for damages, as such suits often involve the 
taking of very complicated accounts, it was not the 
intention of the Legislature that such suits should 
be cognizable by a Oourt of Small Causes, Lachman 
kao v. Waman Rao (1), relied on, 

The defendant had agreed to sell some fields to the 
plaintif but having failed to execute a sale-deed, a suit 
was fiied in which a decree was passed and in pur- 
guance of it and in compliance with the original 
agreement of August 17,1928, the defendant on 
October 24, 1931, executed a sale-deed and the plain- 
tiff was put in possession in December, 1931; early 
in 1932 the plaintiff brought a suit for mesne profits 
for the years 1929-30; 1930-31 and 1931-32 : 

Held, that the plaintiff did not sue for damages 
but did sue for mesne profits and that the suit was one 
falling under Art. 3lof the Second Schedule of the 
Small Oause Oourts Act. A second appeal, therefore, 
was maintainable, 
‘ Held, also, that the claim in respect of the profits for 
the following year must fail since the cause of action 
in respect ofthe suit for specific performance and 
for the profitsfor the year 1930-31 arose from the 
same cause of action and under s,19 of the Specific 
Relief Act it was open to the Court to grant the 
plaintifi compensation for the breach of the contract 
and it refrained from doing so. In the circumstances 
the compensation which might have been awarded 
could only relate to the profits which the plaintiff 
might have derived from being put in possession at 
the time of the agreement. The claim for the period 
during which the Court was entitled to award com- 
pensation covered the year 1930-31 and must be taken 
to have been finally disallowed, 

Held, further, that the claim for the period 1931-82 
however stood on a different footing, the wrongful] 


/ 
La] z % 
1120; 225 OO, 


defendant by failing to executo the sale-deed prompt- 
ly deprived the plaintiff of lawful title and access to 
the land, The proposition of law that wrongful posses- 
sion should be held to be from the beginning of the 
next agricultural year did not apply. Nevertheless from 
the very definition of mesne profits the plaintiff was 
not entitled to recover anythiog from the defendant, 
as the defendant had derived no profit, 


S. C. A. against the decree of the District 
Judge, Nagpur, in Civil Appeal No, 107 
of 1932, dated Janury 9, 1983, arising out 
of Civil Suit No. 46 of 1932 in the Court of 
Second Sub-Judge, Second Class, Nagpur, 
dated August 16,1932. 

Mr R. N. Padhye (with him Mr. Puranik), 
for the Appellant. 

Mr. S. B. Gokhale, (with him Mr. W. B. 
Pendharkar), for the Respondent. 

Judgment.—The plaintiff in the year 
1930 had brought a suit against the defen- 
dant for specific performance for the sale 
of certain fields, the agreement in respect 
thereof having been entered into in August, 
1928. The suit was decreed:on March 21, 
1931. A sale-deed was then executed on 
October 24, 193), and it has been found in 
the Courts below that possession was given 
in December 1933. Early in 1932, he 
plaintiff brought a suit for mesne profits 
for the years 1929-20, 1930-31 and 1931-32. 
The trial Court found that the mesne 
profits for each year amounted to Rs. 150, but 
disallowed the claim as it held that the 
defendant could not be said to have been 
in wrongful possession until the sale-deed 
was actually executed. It was also held 
that the mesne profits could not be given,by 
the Court granting specific performance, 
‘although a claim for compensation for a 
breach could have been granted. In appeal 
this judgment was confirmed and it was 


‘held that the plaintiff's suit was barred even” 


in respect of damages since the Court which 
awarded him a decree for specific perform- 
ance did not act under the proviso by which 
damages suffered on account of a breach 
-of the contract might have been awarded, 
The plaintiff has now preferred a second 
appeal. ia i 

1 will first deal with. an objection on 
behalf of the defendant that no second 
appeal lies as the suit is one of a Small Oause 
Court nature and is valued at less than 
Rs. 500, and that the appeal is consequent- 
ly barred under s. 102 of the Civil Proced- 
-ure Code, in thatit is asuit fordamages and 
not a suit for mesne profits. Jt has been 
held in Lachman Rao v. Waman Rao (1), 
- phat a suit for mesne profits is not cogniz- 
. (Q16 0PLRI  - 
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possession, dated from the'time of the decree since tke 
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able by a Court of Small Causes, and it is 
clear that the plaintiff did not sue for 
damages but did sue for megne profits and 
that the suitis:one falling under Art. 31 
of the Second Schedule of the Small Cause 
Courts Act. Although suits for mesne 
profits are in the nature of suits for 
damages, it was held by Ismay, J. C., in 
Lachman Rao v. Waman Rao (|), that as 
such suits ofteninvolve the taking of very 
complicated accounts, it was not the inten- 
lion of the Legislature that such suits should 
ke cognizable by a Court of Small Causes. 
A second appeal, therefore, lies. 
The learned Counsel for the appellant 
has abandoned ihe claim in respect of 
the profits for the year 1929-30 as being 
for profits which accrued-befcre the institu- 
tion of the suit for specific performance. 
His claim in respect of the proSts for the 
fcllowing year must also fail since the 
cause of action in respect of the suit for 
specific performance and fcr the profits for 
the year 1930-31 arose from the same cause 
of acticn and under s. 19 of the Specific 
Relief Act it was cpen to the Court to 
grant the plaintiff compensation for ihe 
breach of the contract and it refrained 
from.doing so. Jn the circumstances the 
coinpensalion which might have been 
awarded could only relate to the profits 
which the plaintiff might have derived from 
being put into possession at the time of the 
agreement. The claim for the period during 
which the Court was entitled to award com- 
pensation covered the year 1930-31 and 
must be taken to have. been finally dis- 
allowed. 

The claim for the period 1931-32, how- 
ever, stands on a different footing and 


it is clear that the plaintiff could not ask, 


neither could the Court award, compensa- 
tion-in respect of the period subsequent to 


the decree since it was unaware how long 
execution proceedings would take and whe- 
ther the defendant would prove contuma- 


cjousin satisfying the decree. The sale- 
deed which the defendant was directed to 
execute was not executed until seven 
months after the decree. had been passed 
and another two months elapsed before 
possession was handed over. By that time 
it is clear that the plaintiff could not derive 
any profit from the land for that year; he 
had no access tothe land for the purpose 
of agricultural operations, and the time for 
sowing had Jong keen passed. -The Courts 
below have taken into account only the 


question of compensation for the loss suffer- 
ed after the filing of the suit for specific 
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performance and have not distinguished 
the different circumstances arising after the 
passing of the decree in that suit. I do 
not consider that the possession of the 
defendant became wrongful only from the 
day on which the sale-deed was executed. 
The wrongful possession dated from the 
time of the decree since the defendant, by 
failing to execute the sale-deed promptly, 
deprived the plaintiff of lawful title and 
access tothe land. The citation on behalf 
of the respondent of Lachman Rao v. 
Waman Kao (1) and Raghoba Arelay v. 
kagho (2), for the proposition that 
wrongful possession should be held 
to be from the beginning of the next 
agricultural year, is not apposite. The 
title could and should have been conveyed 


| in ample time to allow possession being 


given so that the fields might be prepared 
for agricultural operations. Nevertherless 
from the very definition of mesne profits 
the plaintiff is not entitled to recover any- 
thing from the defendant, as the defendant 
has admittedly derived. no profit and from 
the nature of things could not have derived 
any profit during that year. The plaintiff 
might have succeeded in a suit for damages 
as distinct from mesne profits in this 
respect on account of the action of the 
defendant, but he has chosen to prefer this 


‘claim for mesne.profits as such, and the 


claim in this respect for the year 1931-32 
must fail also. 

The appeal fails and is dismissed with 
costs. 


D. Appeal dismissed. 
(2)14OPL R129, 
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ALLAHABAD HIGH COURT 
Civil Revision Application No. 396 
of 1934 
December 14, 1934 
BENNET, J. 

HUKUM CHAND—App.icant 
VETSUS 
SHAMBHU NATH-— OPPoSiTE Party > 

Agra Tenancy Act (III of 1926), s. 15 (D— 
Ex-proprietary tenant—Surrender of rights— Legality 
of—Evidence Act (I of 1872), ss. 91, 92—Evidence 
eee money was paid under receipt—Admissibili- 
ty of. 

An ex-proprietary tenant may legally surrender 
his rights under the Agra Tenancy Act. 

Section 91 ors. 92, Evidence Act, does not bar 
evidence to show that a receipt was a fictitious 
document in the sense that no money was paid. 

O. R. App. against an order of the Second 
Sub-Judge, Saharanpur, dated April 28, 


1934, 
159—141 & 149 
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Mr. N. Upadhiya, for the Applicant. 
Mr. G., S. Pathak, for the Opposite Party. 
Order.—This is an application in Civil 

Revision by a judgment-debtor asking that 

the order of the lower Court refusing to 

certify a payment of Rs. 410 as made in 
satisfaction of a decree should be set aside, 

The judgment-debtor was a judg- 

ment-debtor under two decrees ın 

favour of Shambhu Nath and there was 
also a mortgage executed by the judgment- 
debtor in favour of Shambhu Nath and on 

February 7, 1934, the judgment-debtor exe- 

cuted a agale-deed in favour of Shambhu 

Nath of a half share in certain zamindari. 

On the same date Shambhu Nath executed 

a receipt for Rs. 410 stated to have been 

paid by Hukam Chand, whois the judgment- 

debtor. It is not stated in the receipt that 
the payment was on behalf of the decrees. 

The allegation of the judgment-debtor was 

that the payment was made towards the 

decretal amounts. On the other hand the 
decree holder said that the receipt was not 
for payment of money but was a document 
executed by the decree-holder and deposited 
with one Jagat Prasad to be given even- 
tually to Hukam Chand, applicant, in case 

Hukam Chand allowed arrears of rent to 

run against him as an ex-proprietary tenant 

of sir land and allowed himself to be 
ejected from that ex-proprietary tenancy. 

He further alleged that Hukam Chand 

obtained the receipt from the person with 

whom it had been deposited by deceit, 

The lower Court held that the story for the 

decree-holder was correct and refused cer- 

tification. In revision itis urged that the 
evidence of the plaintiff was inadmissible 
under s. 91, Evidence Act, and s. 92, and 


that as the -extinction of ex-proprietary 


rights was against the policy of the Tenancy 
Act, the Court was wrong in giving effect - 


to agreements with that object. I do not 


consider that s. 91, or s. 92 bar evidence 
to show.that the receipt was a lictitious 
document in the sense that no money was 
paid. In proviso (|), 8. 92, it is stated thas 
the failure of consideration may be proved 
and also any fact which would invalidate 
any document. As regards thethird ground 
the agreement was not to prevent ex-pro: 
prietary rights arising but was to secure a 
surrender of those rights. An ex-proprietary 
tenant may legally surrender his rights 
under the Tenancy Act. Moreover, tha 
question is not whether any agreement bet- 
ween the parties should be carried out 
which is contrary tolaw. The question ia 
merely whether it is proved that a payment 
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has been made towards the decretal amount. 
It is open tothe plaintiff to produce evi- 
dence on this point of the kind that he 
has produced. For these reasons I find no 


merits in this revision whieh I dismiss with 
costs. 


N. Revision dismissed. 


ee 


LAHORE HIGH COURT 
Civil Reference No. 30 of 1933 
June 29, 1934 

ADDISON AND SALE, Jd. 
PIONEER SPORTS Lro., SIALKOT— 

ASSESSEE— PETITIONER 

VETSUS 
COMMISSIONER or INCOME-TAX— 
OPPOSITE PARTY 

Income Tax Act (XI of 1922), s. 13, proviso— 
Income-tax Oficer, tf a sole arbiter for determining 
profits—Fligh Court, if can enquire whether evidence 
exists from which Income-tax Officer came to decide 
‘that gains could not be computed—Income-tax 
Officer, if justified in proceeding under proviso, merely 
on ground of reduction of profits. 

It is true that the Jncome-tax Officer is ihe sole 
arbiter for determining under the proviso tos. 13, 
Income Tax Act, how the profits are to be comput- 
ed - But it isa question oflaw,into which Court is 
entitled to inquire, whetber thereis any evidence on 
which the Income-tax Officer could come to the 
decision that the method of accounting is such that 
the gains could not be computed except by the 
arbitrary method contemplated by the proviso. If 
there wasno evidence to justify the Income-tax 
Officer's rejection of the method of accounting, 


the assessment should be made under 
the first part of s. 13 and not under the 
proviso. When there is no other reason except the 


fact of reduced profit to justify the assumption that 
‘profits cannot be deduced from a method of account- 
ing which has been regularly employed by the 
petitioner and has been accepted in the past, the use 
of the proviso to s. 13 forthe purpose of introduc- 
tion of an arbitrary manner of computing the profits 
is not justified. l . 

C. R. from the order of the Income-tax 
Commissioner, Punjab, North-West Frontier 
and Delhi Provinces, Lahore, dated Decem- 


ber'16, 1933: 


Mr. M. C. Mahajan, for the Petitioner. 
Mr. Asa Ram Aggarwal ior Mr.J. N. 
Aggarwal, for the Opposite Party, 


Sale, J.—The Pioneer Sports, Limited, 
Sialkot, .2 Private Limited Ccmpany, 
Carrying on business in the manufacture 
and sale of sport gcods, with head office at 
Sialkot, applied to this Court under s. 66, 
Income Tax Act, against the refusal of the 
Income-tax Commissioner to state a case 
arising out of assessment of tax on this 
company for the year 1931-32. By order 
dated July 5, The Pioneer Sports, Lid. v. 
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The Imcome-taz Commissioner, Lahore (1) th 
Commissioner was directed to refer to thi 


Court ihe following question of law : 
“Whether under the circumstances mentioned i 
the order of the Jneome-tax Officer an assessmen 


‘under the proviso tos. 13 could legally be made o 


whether the assessment should have been under th 
first part of s, 13.” 

The material facts of this case aretha 
in connection with the assessment for 1931 
32, the company filed areturn accompani 
ed by copies of its balance-sheet, trading 
and profitand loss accounts. The Commis 
sioner states that 

“the assessment has been made according to th 
entries in the books of the assessee witha sligh 


variation which the Income-tax Officer consideret 
necessary.” 


This slight variation consisted in the 
fact that the Income-tax Officer declinec 
to accept a profit of Rs. 36,9-43-8-6, as 
shown by the company’s books. He framec 
his own estimate of 30 per cent. profit o1 
the miscellaneous sales as shown by thi 
company amounting to Rs, 2,00,059-8-6 anc 
assessed the company on a profit, thu: 
computed, of Rs. ¢0,015. The reason giver 
by the Income-tax Officer himself for no 
accepting profit shown by the company 
is as follows: 

“A trading account based on an inventory no 
supported by a stock book can only be accepted if i 
discloses a reasonable rate of profit, and since the ont 


in case of company's head office does not, I reject thi 
result arrived at as being incorrect,” 


In other words, because the Income-taz 
Officer considered the profits earned by the 
company in this case were not reasonable 
he computed the profits under the proviac 
tos. 13. IL is true that it has frequently 
been held by this Court that the Income- 
tax Officer is the sole arbiter for determin: 
ing under the proviso to s. 13 how the profits 
areto be computed. But it isa questir 
of law, into which this Court is entitled tc 
inquire, whether there is any evidence or 
which the Income-tax Officer could come 
to the decision that the method of account: 
ing is such that the gains could not be 
computed except by the arbitrary methoc 
contemplated by the proviso. If there was 
no evidence to justify the Income-tay 
Officer's rejection of the method of account: 
ing in this case, it is clear that the assess: 
ment should have been made under ihe 
first part ofs. 13 and not under the pro: 
visao. 

It has been alleged before us, and hat 
not been denied, that the method o: 
accounting disclosed by the petitioner ir 
connection with the assessment unde 


(1) 145 Ind. Cas. 914; A IR 19833 Lah, 832;6 R I 
L 146; 34 P L R900, ' 
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review is the same method which has been 
accepted by the Income-tax Authorities, 
both before and after the year in question. 
The exception taken in this particular 
instance by the Income-tax Officer to the 
method of accounting was based on the 
absence of stock register, Counsel for the 
petitioner has assured us and it has not 
been denied on behalf of the Income-tax 
Authorities that the company has never had 
a stock register. In this particular case 
the suspicions of the Income-tax Officer 
were aroused by the reduced rates of profit 
shown by the company and the Income-tax 


Officer rejected the profits shown 
by the Company in the accounts 
produced on the ground that a 


trading account based on an inventory not 
supported by astock book can only be accept- 
ed if it discloses a reasonable rate of profit. 
In other words, the Income-tax Officer did 
not attack the method of accounting adopted 
by the assessee, but he refused to accept 
the profits disclosed only because he con- 
sidered the rate of profits shown to be 
unreasonably low. It appears to us that 
the Income-tax Officer went beyond his 
‘function in this case in endeavouring 
to lay down certain principles of business. 
In one part of his order he wrote: y 

“The decrease in this case is partly due to not 
charging reasonable profit on consignments sent to 


the London: Office and partly to the low valuation of 
the closing stock balances.” 


Admittedly in this case the London 
Office is a separate entity for the pur- 
pose of Income-tax assessment; and the 
rate of profits to be charged on consign- 
ments sent to the London Office is entirely 
a matter for the head office to decide. 
The mere fact that they may choose to 
charge a low rate of profits, is no reason 
for the Income-tax Officer-to reject the 
total profits as staled by the company in 
their return. Nor is the absenceof a stock 
register, when admittedly the company 
have never used a stock register, any 
reason for justifying the assumption of the 
Income-tax Officer that the profits cannot 
properly be deduced from the returns sub- 
mitted, when there is no other reason except 
the fact of reduced profit to justify this 
assumption. The “economice blizzard,” 
which affected trade in the year under re- 
view and still prevails, would explain 
reduction in profits and unless the Income- 
tax Officer has some reason, (other than 
the mere fact of this reduction) for holding 
that the profits and gains cannot be pro- 
perly deduced from a method of accounting 
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which admittedly has been 
employed by the fetitioner and has been 
accepted in the past, we are of opinion 
that the use of the proviso to s. 13 for the 
purpose of introducing an arbitrary man- 
ner of computing the profits i3 not 
justified. 

We hold, therefore, that there was no 
material on which the Income-tax Officer 
could in this instance assess the petitioners 
abitrarily under the proviso tos. 13. We 
would, therefore, answer the first para- 
graph of the question of law propounded 
in the negative, and the second paragraph. 


in the affirmative. We make noorder as 
to costs. 
D. Reference answered. 


ee 


ALLAHABAD HIGH COURT 
Criminal Reference No. 917 of 1934 
December 18, 1934 
BENNET, Jd. 

Musammat BHAGWATI DEVI 
AND ANOTHER—APPLICGANTS 


versus 
GAJADHAR PRASAD—Opposits 


PARTY. 

Criminal Procedure Code (Act V of 18181, 3. 488 
—Compromise as to amount of maintenanos—No 
terms imposed in compromise—Order, i cam be 
enforced by taking proceedings under s. 438. 

Where a compromise has been arrived at only as 
to the amount of maintenance and no terms 
been imposed in the compromise, the order can be 
enforced by taking proceedings under s, 488, Crimi- 
nal Procedure Code. Pal Singh v Nihal Kuar (1), 
relied on. 

Cr. Ref. from an order of the Sessions 


Judge, Aligarh, dated September 17, 1934. 


Mr. B. 9. Darbari, for the Appli-. 
cants. < 
The Assistant Government 


Order.—This is a reference by the learns 
ed Sessions Judge of Aligarh asking 
this Court to set aside the order of a 


Magistrate who has refused to enforce an ` 


order for maintenance by taking proceed- 
ings under s. 488, Oriminal Procedure 
Code. The Magistrate refusel1 on the 


ground that there had been a compromise : 


between the parties and that he consider- 
ed Criminal Court could not enforce a com- 
promise and that only Civil Court could 
enforce it: The original order for 
maintenance was passed on April 29, 
1930, and the order sets out that an ap- 
plication for maintenance was made 
on behalf of Musammat Bhagwati Deyj 


regularly ' 


have | 


Advocate, 


a 
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and herson against Gajadhar Prasad, her 
husband, that Gajadhar Prasad had agreed 
to pay Rs. 50 maintenance for both, wife 
and child, per month and ‘that the offer 
had been accepted. The Magistrate then 
passed an order forthe sum of Rs. 25 to 
be paid monthly to Vusammat Bhagwati 
Devi and a sum of Rs. 25 to be paid to 
her minor son from April 1, 1930. The 
Magistrate who passed the order clearly 
considered that he was passing the order 
under s. 488, Criminal Procedure Code. If 
Gajadhar Prasad had considered that he 
was making a compromise which can be 
enforcible by a Civil Court then he ought 
to have objected in revision or otherwise to 
the terms ofthe order of the Magistrate. 
Various rulings have been mentioned, but 
I understand that those rulings referred 
to cases where there is a compromise in 
writing between the parties which is of a 
nature that could be enforced ina Civil 
Court. 

In the present case there was no such 
compromise and no terms were imposed in 
the compromise. All that had heen hap- 
pened was thata compromise was arrived 
at as to the amount of maintenance. 
There isno ruling of this Court to the 
effect suggested by the Magistrate and the 
rulings which have beén referred to of 
other High Courts do not appear tome to 
touch the present matter, For the appli- 
cant reference has been made to Pal 
Singh v. Nihal Kuar (1). In this ruling 
it washeld thata Magistrate can pass 
an absolute order under s. 488, Oriminal 
Procedure Code, based on a compromise 
between the parties referring only to the 
amount fixed as maintenance had nothing 
else. This caseis similar to the present and 
shows that the former rulings of the 
Punjab High Court were considered to be 
different as those rulings have been con- 
sidered in the judgment in question and 
the case has been distinguished from 
those former rulings. Accordingly I ac- 
cept the reference of the learned Sessions 
Judge and I set aside the order of the 
Magistrate and direct that he should 
proceed to dispose of the application 
according to law. 

N. Reference accepted. 

(i) 137 Ind. Cas, 364, A I R 1982 Lah. 349; 


(1932) Or. Cas. 430; 33 Cr. L J 468; 33 P LR 292; 
Ind, Rul, (1232) Lah, 339. 
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PATNA HIGH COURT 
Oriminal Revision No. 579 of 1934 
February 20, 1939 
MACPHERSON, J. 
BIRSA SARDAR—Acousgep— 
PETITIONER 


Versus 
EMPEROR— OrrosIfs PARTY 

Tea Districts Emigrant Labour Act (XXII of 1932, 
ss. 32, 18 (1), 21—Cases under Act—Practice of 
calling minimum witnesses, deprecated ~ Knowingly 
assisting married woman living with her husband to 
emigrate without husband's consent—S, 18, scope of— 
Rules under s. 21—R. 30, validity of— Whether invalid 
as far as woman unaccompanied by husband 18 
concerned—Recruiter’s liability has nothing to do with 
liability of forwarding agent. 

In cases under the Tea Districts Emigrant Labour 
Act, a Magistrate is inclined to proceed on the 
minimum of witnesses with the result that a superior 
Court may find it necessary to remand the case for fur- 
ther evidence, This is a serious mistake productive in 
the long-run of general inconvenience. 

A person knowingly assisting a married woman 
living with her husband to emigrate as a labourer to 
a tea garden without the consentof her husband and 
despatching her to the tea garden with his name as 
recruiter comes not only within the description of 
g. 18 (1), Tea District Emigrant Labour Act but also ; 
within the description of recruiter in respect of such 
woman as also within the provision of s, 32 of the 
Act. 

The provisions of s. 18 (1), Tea Disiricts Emigrant ` 
Labour Act, relate only to taking the recruit to the 
depot ; it has no bearing on any inquiry which may 
be necessary before the recruiter makes the arrange- 
ment with the recruit. . 

The rule-making power is expressed very widely 
in s. 21 (1) of Tea District Emigrant Labour Act and 
under it r. 30 is validly made and certainly so far as 
a woman unaccompanied by her husband is concern- 
ed, It makes no difference thatthe local forwarding 
agent also incurs liabilities under rr. 19 and 20 read 
with r. 32in respect of “women unaccompanied by 
their husbands”. 

Cr. R. from anorder ofthe Officiating 
Judicial Commissioner, Chota Nagpur, 
dated September 29, 1934. 

Mr. K. K. Banerji, for the Petitioner. 

Mr. W. H. Akbari, for the Opposite 
party. 

Order.—This Rule has been issued to 
consider the conviction of Birsa Uraon 
under r. 33 of the Rules framed by the 
Local Government under the powers con- 
ferred by s.2l, Tea Districts Emigrant 
Labour Act, 1932, read with 8.2, General 
Clauses Act, 1897, under which if a person 
engaged in the recruitment of labourers con- 
travenes the provisions ofr. 30, he is punish- 
able with fine which may extend to one 


hundred rupees. Rule 30 runs as follows: 
“Ivery person engaged in the recruitment of 
labourers shall give to the local forwarding agent, 
to whom he is attached, a true account of every 
labourer recruited by him, and shall correct any 
misdescription of any such labourer, or of any 
member of the family of such labourer, which ig 
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given by such labourer and which such person 
knows to be incorrect. 


The Appellate Court has held that it was 
at least incumbent upon the petitioner to 
put himself in a position by reasonable 
Inquiry fo give the true account required 
by the rule. The petitioner whose home 
is at village Ram Khatanga, a few miles 
west of Ranchi, had been at work in that 
District, a controlled emigration area, for 
four years as a garden sardar of the 
Majhligarh Tea Estate, Assam, receiving 
a commission of ten rupees per (adult) 
coolie recruited by him. He has been 
convicted under r. 30 in connection with 
his recruitment as a tea-garden lJaborrer 
of Ghasni, wife of Somra Uraon who was 
forwarded to Assam together with and as 
wife of Sukhi Uraon. On March 19, 1934, 
he produced before the “local forwarding 
agent” licensed for the Ranchi District 
whose depot is at Kadru, about two miles 


‘west of Ranchi, four Uraons of village 


Chitrakota; which, as the map shows, has 
only one village intervening between it 
and his own village of Rani Khatanga. 
The adults were Sukhi, a male, and Ghasni, 
a female, both about 22 years of age, and 
residents of Chitrakota. Ghasni is 
daughter of Champa Uraon deceased and 
wife of Somru Uraon of Chitrakota who 
was then at work in Ualcutta. The other 
two were the children, aged respectively 
three years and one year, of Somra and 
Ghasni, so that Somra’s absence in Calcutta 


| was only seasonal and Ghasni was living 


with her husband within the meaning of 
the Rules and she was eloping with 
Sukhi. The “local forwarding agent” 
despatched them on the 23rd according 
to his deposition, but on the 20th accord- 
ing to the waybili to the Majhligarh Tea 
Estate showing the name of the appellant 
uoder “how recruited” and showing also 
Sukhi and Ghasnias husband and wife. 


- When the petitioner was placed on his 
trial, he stated that he did not correct the 
statement as tothe relationship of Sukhi 
and Ghasnias he was unaware of its incor- 
rectness having made no inquiry, and that 
In reliance: upon the statement of Ghasni’s 
father, he took them to the local forwarding 
agent for enlistment and “challaned” them. 
Asked whether for the purpose of recruit- 
ing coolies he went to their village to 
make inquiries, he replied that it was not 
necessary as it can be done at the depot. 
The local forwarding agent deposed that 
Ghasni was produced by the petitioner, 
that Sukhi stated that she was his wife, that 
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petitioner stated “that he knew nothing 
about them and that there being no 
suspicion, he ¢hallaned them on the 23rd. 
Incidsutally this statement of date may not 
be unconnected with the liability of the 
local forwarding agent himself under r. 32 
for contravention of r. 19 if his evidence 
is true and of r. 20 if he actually for- 
warded Ghasnion the 20th. There is a 
suggestion in this regard in the judgment 
of the Magistrate. It was established that 
the petitioner's allegation that’ he had pro- 
bable information from the father of 
Ghasni was quite false, since Champa 
Uraon had died many years ago indeed 
even before Ghasni became the wife of 
Somra. 

In cases under this Act a Magistrate is 
inclined to proceed on the minimum of 
witnesses with the result that a superior 
Court may find it necessary to remand for 
further evidence. My own experience, when 
occupying the same position as the Magis- 
trate who convicted was that that was a 
serious mistake productive in the long-run 
of general inconvenience. In the present 
instance, apart from a plea of guilty, the 
Magistrate ought not to have refrained from 
securing the evidences of Ghasni and Sukhi 
almost at any cost, including bringing 
them back as witnesses from Assam, since 
it ig upon such reluctance that perpetra- 
tors of irregularities and offences flourish. 
On the evidence on record he found that 
the petitioner had failed in hisduty and 
had no justification for recruiting the 
emigrants without inquiry such as would 
have enabled him to give the true account 
which the rule requires. Indeed, in the 
circumstances, no case of hardship could 
arise as Ohitrakota is within very easy dis- 
tance both of his own village and of the 
Kadru depot. The Magistrate held that 
under r. 39 the momant a ragraiter under- 
took to assist a person to emigrate, ths 
burden devolved upon him to correct any 
misdescription of sick labourer when he 
eithar knew or had reasonable means of 
acquiring knowledge and that infact the 
petitioner was privy to the scheme of having 
Ghasni, a married woman, challaned with- 
out the. knowledge or consent of her husband. 
He accordingly convicted him under r. 30 
and sentenced him to a fine of Rs. 100. 

In appeal the Judicial Commissioner as- 
sumed without deciding that the statement 
by petitioner regarding Champa Uraon was 
merely a subsequent invention and that 
his statement to the forwarding agent was 
the real trathand held that even on such 
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assumption there was not acomplete ans- 
wer to the charge for the simple reason 
that when he introduced Ghasni to the 
local forwarding agent, it became incum- 
bent upon him to know something about 
her and to acquaint. the local forwarding 
agent with the true facts of the case as 
far as possible, and his failure in this 
respect constituted a violation of r. 30 
the test being whether he had made in- 
quiries which were .reasonable in the 
circumstances. 

In revision Mr. K.-K. Banerji first urges 
that the petitioner did not recruit Ghasni 
at all. The plea, .however, involves the 
erroneous assumption that what the Judicial 
Commissioner conceded for the sake of 
argument was a decision on the facts, as 
it clearly was not. Actually the proximity 
of the two villages, his false account of 
his source of knowledge and the fact that 
he was so conveniently present at the 
depot, with other circumstances combine 
to constitute ample basis for the Magis- 
trate’s finding of his privity to “the plan 
of getting Ghasni a married woman chal- 
laned without the knowledge or consent 
of hèr husband”; which finding was not 
displaced in appeal. In fact there was 
previous concert in that regard between 
appellant and the eloping couple before 
arrival at the depot so as to constitute the 
knowledge required under e. 32 (2) of 
which offence the petitioner was also 
manifestly guilty. He knowingly assisted 
Ghasni, a married woman living with her 
husband to emigrate as a ‘labourer to a 
tea garden without the consent of her 
husband. The only possible exception 
would be that he did not actually arrange 
with her to proceed to Assam with assis- 
tance, but that his intervention was a 
device, he being merely put up by the 
local forwarding agent so thatthe woman 
should emigrate to his particular garden 
and that has not been suggested. It is 
a further complete answer to this first 
plea that the statement of the petitioner 
himself is that he challaned her and tock 
her to the Sahib for reeruitment and she 
was despatched to his garden with his 
name as recruiter, and he took or expected 
the commission. Clearly, he comes not only 
within the description in s. 18 (1), but 
also within the description of recruiter in 
respect of Ghasni as also within the pro- 
vision of a. 32. 

Next it is urged (again on the assump- 
tion that the party of four came to the 
depot without previous concert) in re- 
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liance on s. 18 (l) that as the arrange- 
ment to proceed to Assam with assistance 
was made by the petitioner at the depot, 
it was unnecessary for. him to make 
inquiry. But that provision relates only to 
taking the recruit tothe depot; it has no 
bearing on any inquiry which may be 
necessary before the recruiter makes the 
arrangement with the recruit which of 
course he makes subject to any provisions 
to which he may be liable. The Advocate 
urges that in the circumstances inquiry 
by the recruiter was redundant. The 
argument again involves the erroneous 
assumption already mentioned as to what 
the circumstances were, Actually, further 
inquiry was redundant because in point 
of fact the petitioner knew the facts and 
was able to give a true account and to 
correct misdescription. But even if he 
was not in a position to give a true 
account of Ghasni before he began to assist 
her to emigrate ; it was, as the deplorable 
result shows, far from redundant to as- 
certain by the exceptionally easy inquiry 
at Chitrakota that she was the wife of 
Sukhi and not eloping with Sukhi from 
the home of her husband. It is well- 
known that the emigrants whom garden 
sardar recruit are on the average few 
and are mainly secured from the neigh- 
bourhood of their own homes, and if the 
petitioner had not known the facts, his 
inability to give a true account couldonly 
be due to purposely avoiding making the 
easy inquiry which would have enabled 
him to give it. 
The main contention, however, is that 
rr. 30 and 33 are ultra vires, Frima facie, 
that Act would, without them, be in Chota 
Nagpur entirely useless in the most 
flagrant cases, and would bave to be 
amended to put their legality beyond 
question, since the besetting fault ol 
recruiters in that province has always been 
that they do not give a true account of the 
recruits, but abet elopement of married 
women to Assam, misdescribing them o1 
conniving at misdescription. ‘The neces. 
sity. for remedying that notorious mischief 
would te some indication of the provisions 
which the Legislature might be expected 
to enact. But, of course, the real point 
is what the legislature has enacted. The 
rules are made bythe Local Government! 
in exercise of the powers conferred by 
s. 21 (1) of the Act, which in sub-cl. (g 
empowers them to make rules providing 
for any matter (other than those enu 
merated in (a) to (f) preceding) which ir 
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their opinion, may be required to give 
effect to the provisions of Ohap. lll in 
which s. 21 is included. It is contended 
on behalf of the petitioner that r. 30 does 
not come within this rule-making power, 
as it does not give effect to the provisions 
of Chap. III, or any of them. The con- 
tention fails to commend itself. In the 
| first place the criterion is wrongly stated. 
Tt isnot that the rule must give such 
‘effeet. Under s. 21 (1) (g) it is the opinion 
of the Local Government of what is a matter 


‘required to give effect to the provisions 


of Ohap. III, that is the sole criterion. 
-Such opinion will naturally be based upon 
‘local conditions such as have been above 
‘alluded to. It is certainly not possible 
.to predicate that the Local Government 
could not be of opinion that a true ac- 
count of a recruit from the recruiter to 
the local forwarding agent is not a matter 
required to give effect to the provisions 
of Chap. III. That is sufficient to dispose 
of the point. But in addition Mr. Akbari’s 
reference to s. 21 (1) (e) and he might 
perhaps have added s. 21 (1) (6) cannot be 
said to lack force. ; 

It is certainly arguable that in fact the 
‘local forwarding agent cannot know 
whether a woman is accompanied by her 
husband unless the recruiter who has 
brought her to the depot after arranging 
with her that she shall proceed to Assam 
with assistance gives a true account of her 
and particularly as tothe identity of her 
real husband with the person whom he 
produces with her as such at the depot, 
and therefore cannot know whether he is 
required todetain her for thres days, or 
to put into operation the provisions re- 
lating to investigation into her circum- 
stances. A rule requiring a recruiter to 
givea true account of his adult female 
recruit, would thus be one required to give 
effect tothe provisions of Chap. UI. But 
whether it actually does so or not is not 
the point; it is sufficient, as has been said, 
if inthe opinion ofthe Local Government 
such provision for such matter is required. 
The rule-making power is expressed very 
widely and under it r. 30 appears to me to 
be validly made, certainly so far as a woman 
unaccompanied by her husband is con- 
cerned. Itmakes no difference that the 


local forwarding agent also incurs liabilities: 


under rr. 19 and 20 read with r. 32 in 
respect of “woman unaccompanied by their 
- husband.” Indeed, as he must be largely 
dependent upon the recruiter for his in- 
formation as to the recruit, the Local 
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Government may very well be of opinion 
that in order that the provisions for in- ` 
vestigation regarding such women and for 
{emporary detention before they are for- 
warded, may be given effect to, respon- 
sibility for furnishing a correct account of 
them should in the first place be fixed 
upon the recruiter, the Jocal forwarding 
agent verifying it by further careful 
inquiries. The provisions actually reduce 
the peril to which he is subject since, it 
is to be observed, liability under the last 
mentioned rules has nothing to do with 
the state of the local forwarding agent's 
knowledge; it is immaterial, and very 
properly, that the male accompanying the 
married woman (hitherto living with her 
husband), either actually or constructively, 
as when she is at his house is erroneously 
believed by him to be her husband 
“mistakes” on the point are not per- 


-missible. 


In my judgment r. 30 is validly made 
so far as the case of Ghasni is con- 
cerned, and the conviction is right. Had 
a different view been arrived at, this 
Gourt would have altered the convic- 
tion to one under s. 32 maintaining 


the sentence. The application is ac- 
cordingly without merit and the Rule is 
discharged. : 

D. Rule discharged, 


J 


MADRAS HIGH COURT 
Appeal Against Order No. 291 of 1933 
July 29, 1939 
VARADACHARIAR AND STODART, JJ. 
NETTALIA SEQUERIA — PLAINTIFE — 
APPBLLANT 


versus 

Chovvakaran Orkattert ABDUL KHADER 

AND OTHERS—RESPONDENTS 
Malabar Tenancy Act (XIV of 1930), ss. 6, 20 (6), 22, 
40 (2)—Suit for ejectment by melcharthdar—Claim 
for renewal —Original jenmi, whether necessary ‘party 
— Plea that property is required for building purposes, 
whether can be ratsed by melcharthdar — Melcharth- 

dar, whether landlord. = 
Where a melcharth contains no provision enabling 
the melcharthdar to collect rent from the original 
tenant, the melcharthdar cannot be regarded as a 
‘landlord’ for the purposes of the Malabar Tenancy 
Act, and the person “to whom notice should be 
given on an application under s. 22 of the said 
Act claiming a renewal and with reference to whose 
under sub-cl. (6) of s. 20 must be 


l a claim ; 
E the jenmi himself and not the 


a 5 a 
melcharthaar. 
Appeal against the decree of the Oourt, 


of the Subordinate Judge of Tellichery in 
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the lst plaintiff a party to the applica- 
tion. 

The tenant has appealed against this 
direction of the learned Subordinate Judge 
and on his behalf it has been contended 
before us by Mr. Sitarama Rao that the 
application should have been straightway 
granted, on the ground that 'plaintiffs 
Nos. 2 to 4 were precluded from relying 
upon s. 20 (6) and that it was unnecessary 
to implead the Ist plaintiff, because-after 
the grant of the melcharth he is really not 
the landlord at all. On behalf of the 
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- A. S. No. 41 of 1932 prefgrred against the 
` order of the Court ofthe Additional District 
` Munsif of Tellicherry in R.I, A. No. 86 of 
“1931 in O. 8. No, 502 of 1939. 


Mr. B. Sitarama Rao, for the Appellants. 
Mr. B, Poker, for the Respondents. 


Varadachariar, J.—This isan appeal 
- against an orderof remand passed by the 
` learned Subordinate Judge of Tellicherry in 
- connection with an application made by a 
- tenant who was a defendant in an eject- 


ment suit. The application was made 
under s. 22 of the Malabar Tenancy Act, 
and the case raises a point of some import- 
ance with reference to the construction of 
` certain provisions of that Act. The Ist 
« plaintiff is the ultimate landlord or jenmi. 
Also he is the karnaran of a tarwad and 
- plaintiffs Nos. 2 to 4 are his sister’s 
-~ children. In 1928 the Ist plaintiff granted 
to his sister (the mother of the plaintiffs 
' Nos. 2 to 4) what is described in the 
- plaint as a ‘melcharth’ but the document 
itself has not been marked as an Exhibit 
in the case. In 1930 the four plaintiffs 
(the sister having died in the meanwhile) 
‘filed a suit in ejectment against the 
“present appellant who was in possession 
-from the jenmi as a Kuzhikanomdar. We 
are not now concerned with the merits of 
the ejectment suit but only with the 
application which the defendant filed in 
that suit, claiming a renewal under s. 22 
of the Malabar Tenancy Act. To that 
application he made only plaintiffs 
Ncs. 2 to4 parties and not the Ist plaintiff 
(who wus the karnavan and the original 
landlord). That application was resisted 
on the ground that the paramba was 
required fcr bona fide building purposes, 
as contemplated in s. 20 (6) of the Act. 
The learned District Munsif dismissed the 
application holding that plaintiffs Nos. 2to4 
were entitled to raise that question and 
that the paramba was in fact required 
for a purpose contemplated by s. 20 (6). 
The defendant (petitioner) appealed, con- 
tending that plaintiffs Nos. 2 to 4 were 
not entitled to avail themselves of the 
objection under s. 20 (6) by reason of 
s.40 (2). The learned Subordinate Judge 
upheld this contention, but he was of 
opinion that the application for renewal 
should be made against the landlord, who 
according to him was the lst plaintiff and 
that it was bad for not making him a 
party. He accordingly set aside the order 
‘of the lower Court and remanded the 
application to be disposed of after making 


respondents. a memo of cross-objections 
has been filed, contending that the Sub- 
ordinate Judge should have affirmed the 
order of the District Munsif, that it was 
unnecessary to implead the lst plaintiff as 
a party to the application and that the 
remand is, therefore, uncalled for. 

As we stated at the outset, the melcharth 
document hae not been filed as an Exhibit 
in the case. But we have been shown 
a copy of if and as its contents sub- 
stantially correspond to the description 
given of it injpara. 7 of the plaint in the 
suit, it is not necessary for us to insist 


upon its being formally proved and 
marked. It contains no provision for 
any payment of rent to the 


melcharthdar during the continuance of 
the original tenant in possession, nor does 
it provide for any collection of rent by the 
melcharthdar from the original tenant. 
It-no doubt empowers the melcharthdar 
to give notice to quit to the original 
tenant but it goes on to add that any 
suit in ejectment should be instituted 
jointly with the karnanavan but conducted 
at-the expense of melcharthdar. In the 
light of these provisions, the question for 
consideration in this appeal is, who is 
the ‘landlord’ for the purpose of the Act, 
Section 3 (O) defines a ‘landlord’ as the 
person under whom a tenant holds and 
to whom he is liable to pay rent or . 
michavaram and includes ajenmi. There 
can be no doubt that the lst plaintiff as 
representing the tarwad is the jenmi in 
this case and as the melcharth contains 
no provision enabling the melcharthdar to 
collect rent from the original tenant, the 
melcharthdar cannot in any sense be 
regarded as a ‘landlord’. Again in sub-cl. (p) 
of the same section, a ‘melcharth’ is 
defined as the transfer by the landlord of 
part of his interest in any land held. by 
his tenant by which the transferee is. 
entitled to evict such tenant. Here again, 
as we have pointed out already, the docu- 
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‘ment seems to contemplate that the right 
to evict .the original tenant lies not 
exclusively in the melcharthdar but only 
in him jointly with the original landlord. 
-The right to evict cannot, therefore, be 
said to be wholly vested in the mecharthdar 
or transferred away from thelst plaintiff. 
Taking this to be the correct legal position 
of the parties, we do not see how the 
appellant can contend that the Ist plaintiff 
is not the landlord to whom notice should 
be given on an application under s. 22 
or that he is not the person with reference 
to whose plea a claim under sub-cl. 6 of 
decided. Section 18 no 
doubt speaks of the ‘immediate landlords’ 
but a person must satisfy the definition 
of ‘landlord’ before he can be spoken of as 
the ‘immediate landlord’ and if the 
‘melcharthdar ia not really a landlord 


| within the meaning of the definition in 
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the Act the lst plaintiff must be taken 
to be the landlord for all purposes, In this 
view, the order of the learned Judge is 
right. The appeal as well as the cross- 
objections must be dismissed. In the 


circumstances we make no order as to costs . 


in this Court. 
A. Appeal dismissed. 


PATNA HIGH COURT 
Death Reference No. 24 of 1935 
June 27, 1935 
Worr AND FAZL ALT, JJ. 
SATNARAIN LAL—AppELLANT 

Versus 
HMPEROR—Opposire PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 537, 
225—Charge under s. 304, Penal Code (Act XLV of 
1860)— Trial and conviction under s, 302— Legality 
of trial—S. 537, whether cures illegality. 

In order to come within the purview of s. 537, 
Oriminal Procedure Code, it has to be established that 
@ failure of justice has in fact been occasioned. The 
mere argument that there might have been a failure 
of justice or that the accused might have been 
prejudiced is quite clearly not sufficient. 

The accused was charged under s. 304, Penal Code, 
but the whole trial was conducted as if it was a 
trial under s. 302, Penal Code, and ultimately he 
was convicted under s., 302 : 

Held, that the conviction could not be upheld. 
The trial was not a mere irregularity but an illega- 
lity not curable bys. 537, Criminal Procedure Code, 
The mere mention of s. 302, Penal Code, in the charge 
did not cure the defect, : 

Death. Ref. by letter of the Sessions 
Judge, Patna, dated May 25, 1935. 

Mr. K. N. Maitra, for the Appellant. 


The Assistant Government Advocate, for - 


the Crown, 
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Judgment.—Satnarain Lal stands con- 
victed of the murder of Ajodhya Sao of 
Malsalami on, December 30, 1934; he has 
heen sentenced to death. The matter 
comes before this Court by way of refer- 
ence and also by way of appeal by the 
accused. 

The most important fact in this case is 
the charge itself. It would appear that 
the enquiring Magistrate committed the 
accused for trial for an offence punishable 
under s. 304, Penal Code, that isto say, 
for culpable homicide not amounting to 
murder. The learned Sessions Judge, it is 
clear from the record of the case, intend- 
ed to alter the charge to one of murder 
under s. 302, but unfortunately, although 
the charge has been altered so far ag 
regards the section- ilsalf, the substance 
of the charge remains the same. The 
charge, as framed by the Sessions Judge, 
was in these words: 

“That you, on or about December 30, 1934, at 
Karaike Sarai, Police Station Malsalami, com- 
mitted culpable homicide not amounting to 
murder by causing the death of one Ajodhya 


Sao Sonar aud thereby committed an offence 
punishable under s 302, Indian Penal Qode.” 


We have no hesitation in saying that 
from the commencement everybody con- 
cerned in the case excepting the accused, 
that is to say, the Judge himself, the jury 
and the Adovcates appearing on both 
sides assumed that the charge. was one 
of murder punishable under s, 302 and 
that the trial proceeded on that ground. 
It is clear that the jury must have been 
under that impression as the learned Judge 
had atthe end of his summing up stated 
that Satnarain has been charged under 
s. 302, butit was open to the jury to 
return a verdict under s. 304, the lesser 
offence; bul we are notso much concern- 
ed with that, What the Advocates or 
the jury or the Judge thought in this ease or 
for what offence the accused was being 
tried was onething but what the accus- 
ed thought may be and we must assume 
was another thing. We cannot help ob- 
Berving that both the Advocate for the 
prosecution and the Advocate for the de- 
fence were negligent, to say the least 
of it,in not pointing out this serious 
The fact that the mis- 
take in the charge was made inadvert- 
ently does not clear the matter. We leave 
that matter forthe moment to consider 
the case that has been made out against 
the accused. The only argument which 
has been addressed to us by the learned 
Advocate ou behalf of the accused is one 
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based on the contention that the accused 
had no intention of causing such injury 
to the deceased as -was likely to cause 
death. To put it in the words of the 
Jearned Advocate, the intention of the 
accused was merely to free himself in 
circumstances to which we shall refer, and 
that therefore no such intention as must 
be proved either by implication or other- 
wise ina charge of murder was present, 
the facts being these. 


The deceased Ajodhya Sao was in the 
habit of going tothe gola or shop of one 
Rash Behari Lal who has been called ag 
one of the witnesses for the prosecution. 
He had been in the habit of going to this 
shop fortwenty years according to the 
evidence and that on December 29, in 
accordance with the custom he went to the 
shop and took with him a small suit ease 
and two empty sacks; he spent the night 
there and locked up the small suit case which 
contained a certain amount of money in 
the almirah. The accused Satnarain also 
spent the night atthe shop and in the 
morning at about half past eight Ajodhya 
Sao went off to have a bath in the Ganges, 
When he returned he found that the al- 
mirah had been tampered with, that the 
suit case containing the money was gone, 
and in consequence, he immediately set up 
an alarm.- With the assistance of Jaggu, 
a labourer, who is the fifth witness for the 
prosecution they went off in search of the 
accused, found him at the Railway Sta- 
tion and caught hold of him there. They 
found the money which had been in the 
suit case tied round the accused's waist 
ina cloth. They then proceeded to take 
him towards the Police ‘Station and it 
appears thaton the way there was some 
discussion . during which the accused 
agreed to give up the money. According 
to the evidence of Jaggu, the deceased 
hired a taxi and went tothe gola and told 
Satnarain that he was going to take him 
to his master. They appear to have set 
out for the thana afterthat and the attack 
by the accused person on the deceased 
took place as they were walking along 
towards the thana which was about 
200 yards from mahalla Sarai. The ac- 
cused attacked the deceased with the knife 
striking him on the back of the ribs and 
causing an external wound as well as an 
internal woundin the lungs and liver 
according to the medical evidence. The 
* deceased ultimately died, however, from 
tetanus, i 
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An argument has been addressed to ug 
based onthe fact that tetanus was the 
cause of the death of the deceased and that 
the wound was not the immediate cause 
of death; but the medical evidence is 
clear on this point that the wound itself 
was a fatal one. It is impossible in our 
judgment to base any argument on the 
fact that tetanus was the immediate cause 
of the death of the deceased. 

The only witnesses who saw the attack 
on the accused were the labourer Jaggu, 
Rash Behari and the deceased himself, 
Tne deceased's dying declaration was 
taken in which he stated that the accused 
struck him witha knife. His statement in 
his own words were: 

“Satnarain Bania struck me with a knife. 1 
caught Satnarain at Bankipore, Satnarain was 
running away withmy money, My money is with 
the Police.” 


On that evidence, as we have stated the 
jury convicted the accused persons. But 
now we come to the first point -to which 
we referred in the beginning of our ob- 


servations, that is the very serious ques- 


tion of the charge. The learned Assistant 
Government Advocate on behalf of the 
Crown has contended in this case that 
throughout the trial every one connected 
with it had understood that the charge 
was one of murder. So far as the record 
is concerned, it seems tous that that con- 
tention is supported, although, unless the 
knowledge of the accused can be imput- 
ed to his Advocate, it is impossible to 
say what the accused -himself thought was 
the charge which was made against him. 
The purport of this argument is that the 
accused has not been prejudiced’ in fact 
according to s. 537, Criminal Procedure 
Code. That section puts the matter be- 
yond doubt. “Unless such error, omission, 
irregularity or misdirection has in fact 
occasioned a failure of justice.” The mere 
argument that there might have been a 
failure of justice or that the accused might 
have been prejudiced is quite clearly not 
sufficient. In order to come within the 
purview of s, 937, it has to be establish- 
ed that afailure of justice has in fact 
ques- 
tion of an irregularity, it would seem to us 
that the argument on behalf of the accused 
would be bound to fail; but when the 
question is put, it seems tous that there 
is only one answer and the question to 
which we refer is this. Was this a mere 
irregularity or was it an illegality? The 
question can be put in another form. Can 
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a person be charged with the lesser of- 
fence and convicted of a greater offence? 
There is only one possible answer to that 
and the question of prejudice or the 


question of miscarriage of justice hardly 


comes into a case of that kind. It is im- 
possible, if we may use the expression, to 
get round the charge itself. The substance 
of the charge is stated in words and the 
matter is not cured by the mention of 
s. 302. The accused himself cannot be 
supposed to know what s. 302 provides. 
or indeed means; but what he is clearly 
charged witb, according to the plain etate- 
ment in ihe charge, .:is culpable homicide 
not amounting to murder. In these cir- 
cumstances it seems to us quite impcs- 
sible to uphold the conviction of murder 
punishable under s. 392, Penal Code. 

In the circumstances having regard to 
the charge, we think that there should be 
a conviction under s. 304, and accordingly 
sentence the accused to 10 years’ rigorous 
imprisonment. 

D. Order accordingly. 


‘ PATNA HIGH COURT 
Jury Reference No. 7 of 1935 
May 18, 1935 
WORT AND FAZL ALI, JJ. 
EMPEROR— ProsECUTOR 
versus 
BHAGWAT SAHU AND otarrs— 


; ACOOSED 
| Criminal trial—Jury—Verdict depending upon 
credibility of  witnesses—Verdict . not perverse— 
Weight of such verdict—Jury trial of offence triable 
by assessors—Duty of Judge—Reference to High 
Court—Criminal Procedure Code (Act V of 1898), 
s. 307. 
In cases in which the verdict depends entirely upon 
the question of whether the witnesses are to be 
believed, considerable weight should ordinarily be 
attached to the verdict of the jury whose function it 
is to decide such questions of fact, especially when 
there is no reason for supposing that the verdict ig 
perverse, Hmperor v. Sitalu Ahir (3), followed. 
[p. 1132, col. 2; p. 1133, col; 1.]- 
Where by mistake an offence which is triable with 
the aid of assessors is tried: by jury, the Judge 
when he discovers the mistake may treat the trial as 
legal and refer the case to the High Court under 
s.307, Criminal Procedure Code, if he disagrees with 
the verdict ofthe jury. Surja Kumari v. Queen- 
Empress (3), followed. [p. 1133, col. 1.] 
Jury Ref. from the letter of the Assistant 


Sessions Judge, Monghyr, dated March 23, 
1935. 

The Government Pleader, for the Re- 
ference. 
. Mr. M. K. Mukharji, against the Refer- 
ence, 
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Fazi Ali, J—Thisis a reference under 
s. 307, Criminal Procedure Code, made by 
the Assistant Sessions Judge of Monghyr 
ina case in which seven persons were 
tried before the learned Judge and a jury 
on the charge of having committed an 
offence under s. 396, Indian Penal Code. 
When the trial was concluded the jurors 
by a majority of four to one returned a 
verdict of not guilty, but asin the opinion 
of the Assistant Sessions Judge the evi- 
dence adduced in the case was sufficient 
to prove the guilt of the accused and their 
complicity in the crime with which they 
were charged, he forwarded the record 
of this case to this Court expressing his 


disagreement with the verdict of the 
jury, 
It is not disputed that there is over- 


whelming evidence in the case to prove 
that there was a serious dacoity in the 
house of one Arab Ali in village Sahuria 
in the District of Monghyr on the night 
of August 21, 1934, and in. the course of 
the dacoity Arab Ali himself sustained 
injuries which resulted in his death. The 
only important question thus which the 
jury had to decide was whether the 
accused persons or anyofthem had taken 
part in the dacoity. Now in the First 
Informalion Report which was lodged on 
August 22, 1934, at 2 P.M. by one Saidan 
Ali, a cousin of Arab Ali, the names of 
the dacoits were not mentioned and it 
was distinctly stated that the informant 
had recognized no one and that he 
suspected noone. The Police Sub-Inspec- 
tor, however, promptly took up the in- 
vestigation of the case and after receiving 
some information from a spy whom he 
had employed, he arrested these accused 
persons one after another. It may be 
mentioned that the accused persons are 
residents of village Goura and certain 
other contiguous villages which are about 
20 miles away from village Sahuria where 
the dacoity was committed. All these 
accused persons with the exception of 
Bhagwat, Jharulla and Bengali were ar- 
rested on August :0. Bhagwat was ar- 
rested on September 19, and Bengali on 
September 28. Jharulla surrendered in 
Court on October 24. | 

At the' instance of the investigating 
officer a test identification was held by a 
Deputy Magistrate in Jail on September 30, 
1934, when all the accused persons except 
Jharulla were put up for identification, 
Jharulla was put up for identification on 
November 2, 1934. The witnessess who 
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took part in these identification proceed- 


ings were P. Ws. Nos. 2,3, 4, 10, 11, 
12 and 29 and every one of the 
accused persons was identified by 
some or other of these witnesses. As the 


case against the accused persons rests 
mainly on the evidence of these witnes- 
ses, the question to ke determined by us 
is whether the jurors were justified in 
rejecting their evidence and not attaching 
value to the result to the test idenitfication 
proceedings. Now in his letter of reference 
the learned Assistant Sessions Judge 
himself is prepared to eliminate the 
evidence of P. Ws. Nos. 4, 10, 11 and 29 
so far as it relatesto the identification of 
certain accused persons. This is due to 
the fact that these witnesses have stated 
in their evidence that they had known 
those accused persons even before the 
dacoity and yet they made no attempt to 
name them during the earlier stages of 
the Police investigation. For example, 
P. W. No. 4, the second wife of Arab 
Ali, knew accused Bhagwat, Jhumma Shah 
and Misso Shah before the dacoity ; but 
she did not disclose their names to the 
first informant when he left the village 
to lodge the information or tothe investi- 
gating officer till she was examined for 
the third time some 14 or 15 days after 
the dacoity. Similarly the accused Seraj 
Khan was known to P. Ws. Nos. 10 and 
11 from before the dacoity, but he was 
not named by them before the Sub-In- 
spector though they identified him at the 
test identification. | 

The case against the accused persons, 
therefore, resis practically upon the evi- 
dence of P., Ws. Nos. 2, 3 and 12. It 
appears that all these witnesses as the test 
identification proceedings identified not 
only the accused persons but also one 
or more persons who were not even sus- 
pected of being concerned in the dacoity. 
Prosecution Witnesses Nos, 1 and 12 for 
example, identified one wrong person each 
and P. W. No. 3 identified two wrong 
persons. In my opinion this was a circum- 
stance which the jurors were justified in 
taking into consideration in judging their 
evidence. 

Apart from this, the evidence given by 
these witmesses in Court practically amounts 
to this, that they had never seen the 
accused persons before the night of the 
dacoity: but they were able to identify 
them at the test identification because 

ey had seen them for a few seconds in the 
light of the torches carried by the dacoits 
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when the dacoity was being committed. Pro- 
Secution Witness No. 2 is a neighbour of 
Arab Ali and bis statement is that being 
aroused from sleep he got up and pro- 
ceeded towards the house of Arab Ali and 
after he had walked some distance, he 
saw five or seven dacoits at the house of 
Arab Ali with the aid of the light thrown 
from the torches carried by the dacoits. At 
the test identification this witness not only 
identified some of the accused but also stated 
that one of them Seraj Khan had a torch in 
his hand. Prosecution Witness No. 3 
is also a neighbour of Arab Ali and his 
statement is similar to that made by P. W. 
No. 2. At the test identification he stated 
that he saw a torch in the hand of Misso 
Shah. Prosecution Witness No. 12 states 
in his evidence that on hearing the alarm he 
picked up a lathi and ran to his deori in the 
lane and he saw not only ten or twelve 
persons standing at the deori of Saidan 
Ali but some men standing at his door 
also. At the test identification he stated 
that he had seen torches in the hands 
of some of the dacoits and lathis in the 
hands of others. 

In the case of the last two witnesses, 
some of the accused persons as soon as 
they were put up for test identification 
stated that they had been known tothem 
from before the occurrence. However that 
may be, there is no doubt that the evi- 
dence in the case is by no means very 
strong; and it seems remarkable that the 
prosecution witnesses should have been 
able to remember the features ofthe ac- 
cused persons who were total strangers to 
them and whom they had seen only for 
a few seconds on her night of the dacoity 
when they must have been in a most 
agitated state of mind; and also that they 
should have been able to remember which 
of the accused carried torches. In my 
opinion the jurors cannot be blamed if 
they thought that if was not safe to rely 
on the evidence of these witnesses par- 
ticularly as they had also made mistakes 
at the time of the test identification. The 
learned Assistant Sessions Judge himself 
does not say in his letter of reference that 
in the circumstances of the case the verdict 
of the jurors was perverse, and as has 
been pointed out by this Court in 
Emperor v. Sitalu Ahir (1) in cases in 
which the verdict depends entirely upon 
the question of whether the witnesses are 

(1) 14PLT2)7; 144 Ind. Cas. 246; AIR 1933 


Pat. 273; (1938) Or. Oas. 755; 34Cr. L J 7381; Ind, 
Rul. (1933) Pat, 227, 
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‘with the aid of assessors. 
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to be believed, considerable weight should 
ordinarily be attached to the verdict of 
the jury whose function it is to decide 
such questions of fact, especially when there 
is no reason for supposing that the verdict 
18 perverse. 

In my opinion the verdict of the jury 
in the present case cannot be charac- 
terised as either perverse or unreasonable 
and I see no reason for ‘setting aside that 
verdict. I would, therefore, discharge the 
reference, accept the verdict of the majority 
of the jurors and direct that the accused 
persons be acquitted and set at liberty. 
Ik may be stated here that as the learned 
Assistant Sessions Judge himself discovered 
after the verdict, the case should have 
been tried with the aid of assessors and 
was not triable by a jury and one of 
the questions argued before us was whe- 
ther the provisions of s. 3807, Criminal 
Procedure Code, were applicable in such 
circumstances. Section 536 clearly” states 
that if an offence triable by a jury is tried 
with the aid of assessors, the trial shall 
not on that ground only be invalid. There 
are also clear authorities to support the 
view taken in this case by the learned 
Assistant Sessions Judge that where by 
mistake an offence which is triable with 
the aid of assessors is tried by jury, the 
Judge when he discovers the mistake may 
treat the trial as legal and refer the case 
to the High Court under s. 307, Criminal 
Procedure Code, if he disagrees with the 
verdict of the jury. In King-Emgeror v. 
Jayram Haribhai (2) the facts were not 
dissimilar to those of the present case. 


In that case the accused was tried by 
a jury on four charges and the jury re- 
turned a unanimous verdict of not guilty 
on all the charges. The Sessions Judge 
agreed with their verdict on three of the 
charges, but he differed from them as to 
the remaining charge which was that of 
criminal misappropriation. This offence 
was not triable by a jury and should 
have been tried by the Sessions Judge 
Notwithstanding 
this fact the Judge ieferred the case to 
the High Court under s. 3807 and it was 
held by a Division Bench of the Bombay 
High Court that although the procedure 
of the Sessions Judge was irregular, the 
trial by jury must ke accepted as legal 
and, therefore, the case was one that could 
be referred to the High Court under 
s. 307, Criminal Procedure Code. A 


(2) 23 B 690; 1 Bom, L R114, 
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similar view was taken by a Division Bench 
of the Calcuttd High Court in Surja 
Kurmi v. Queen-Empress (3). In my view 
the reference is, therefore, quite competent 
and we can deal with the case on the 
supposition that the trial by jury was not 
illegal. It is, however, to be regretted that 
neither the learned Judge nor the Public 
Prosecutor took care to ascertain before 
the trial commenced whether the case was 
triable by a jury or was to be tried with 
the aid of assessors. J am also constrained 
to observe that the learned Sessions Judge 
should not have made over this case in- 
volving as it did the charge of dacoity 
with murder for {trial to an Assistant Ses- 
sions Judge. It is obviously undesirable 
that the Assistant Sessions Judge should 
have to try an offence which he cannot 
adequately punish. In fact we were at 
first strongly inclined to order a re-trial 
and it was only when we were convinced 
that no useful purpose would be served 
by ordering a retrial and the accused 
would be unnecessarily harassed if that 
course was adopted that we made up 
our mind to deal with the case on its 
merits. 


Wort, J.—I agree. 


D. Reference answered, 
(3) 25 O 555. 


MADRAS HIGH COURT 
Civil Revision Petition No. 1597 of 1932 ` 
March 25, 1935 l 
BEASLEY, C. J. l 
B. R. NAGENDRA IYER AND OTHERS— 
PLAINTIFFS— PETITIONERS 
VETSUS 
R. V. SUBBURAMACHARI AND ANOTHER 
— DEFENDANTS — RESPONDENTS 
Contract—Joint and several promisors—Demand 


against one, whether demand against all and starts 
limitation against others, 

A demand upon one of several joint and several 
promisors will not operate asa demand upon the 


others. Therefore, the proof of a debt in the ingol- 
vency of one of several joint and several promisors 
will not affect the rights of the creditor against the 
er and will not set time running against 
them. 


O. R. P. under s. 25 of Act IX of 1887 
praying the High Court to revise the dec- 
ree of the Court of the Subordinate Judge 
of Madura, dated August 15, 1932, and 
passed in Small Cause Suit No. 95 of 1939. 


Mr. R. Gopalaswamz Iyengar, 


ir, for thee 
Petitioners, 
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Mr. A. Nagaswami Iyer, for the Respond- 

ents, 
Judgment.—The point gf law raised 
here is that the plaintiff's suit against the 
ist defendant was not barred by limitation. 
The lst defendant was one of two joint 
and several promisors under a bond. The 
other promisor became insolvent and in the 
insolvency: the plaintiffs put in a claim be- 
fore the Official Receiver for the amount 
due on the bond. Two points appear to 
have been raised in the lower Court: (1) 
that the plaintiffs actually made a demand 
for the amount due ‘under the bond, which 
was achit instalment bond, upon both 
the joint proraisors and (2) that time com- 
menced to run from the date of that de- 
mand. The former is a question of fact 
which the learned trial Judge did not go 
into because he was of the opinion, that in 
law the effect of what the plaintiffs had 
done in proving in the insolvency against 
the estate of the other joint promisor in itself 
amounis to a demand upon the first defend- 
ant and that time began to run from the 
date and the suit was barred by limitation. 
The question is, does a demand upon one 
of several joint and several promisors act 
as a demand upon the others? I cansee 
absolutely no warrant for sucha proposition 
ag one of law. - The promisee has 
his cause of action against all the joint 
promisors. He can,if he chooses, file a 
suit impleading all the joint and several 
promisors as co-defendants or he can file a 
guit against any one of them and obtain 
judgment against him. But, unless that 
judgment is satisfied, it does not operate 
as a bar to his claim against the other 
joint promisors and he has his right of ac- 
tion against them. This means, that not 
only the suit against one joint promisor 
but any step taken iu the suit cannot in 
any way affect the rights against the other 
promisors and that a demand upon a joint 
promisor cannot be deemed to be a demand 
upon any of the other joint promisors. For 
this reason the proof of the debt in the 
insolvency of the other joint promisor in 
no way affected the rights against the lst 
defendant and time did not commence to 
run until the plaintiffs made demand upon 
him. 

For these reasons, the lower Court was 
wrong in holding that the suit was bar- 
red by jimitation on that ground, it being 
conceded that the suit is otherwise not 
barred by limitation unless ib is proved 
that there was an actual demand made 
upon the lst defendant which was beyond 
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the period of limitation. That, as I have’ 
said, is a matter which has not been gone 
into by the lower Court. The Civil Revi- 
sion Petition must, therefore, be allowed, 
the decree of the lower Court set aside, 
and the case remanded to the lower Court 
for disposal upon that point. The peti- 
ticners wil] geb their costs here and in the 
Court below. 


A. . Petition allowed, 


PATNA HIGH COURT 

Civil Appeal No. 521 of 1931 
_ October 30, 1934 

MACPHERSON AND JAMES, JJ. 

RAM RACHHYA SINGH AND oTsERS—- 
DEFEN DANTS—A PPELLANTS 
Versus 
KAMAKHYA NARAYAN SINGH— 

PLAINTIFF —RESPONDENT 

Landlord and tenant-Suit for ejectment—Bare 
institution, whether an interference with possession 
so as to stop rent—Chota Nagpur Tenancy dct (Vi 
of 1908), s. 55—Tenant having reason to believe 
that rent tendered will not be accepted by landlord— 
Deposit by him—Liability for interest—Second appeal 
— Question whether entry in Record of Rights is 
rebutted by evidence isone of fact. 

The bare institution of a suit for ejectment is not 
an interference with actual possession which may still 
be quietly enjoyed, and the rent does not stop when, 
there is a suit for ejectment of a  tenure-holder, 
particularly when the defence is that he holds a 
pormonpis tenancy and cannot be ejected. |p. 1135, 
col, 2.1 

Where a tenant bound to pay money on account 
of rent, has reason to believe, owing to a tender 
having been refused or receipt withheld on a pre- 
vious occasion, that the landlord or his agent would 
not be willing to receive if and to grant him a re- 
ceipt ‘for it, he must deposit to the credit of the 
landlord the full amount which he considers to be 
due and such deposit shall in all respects operate as, 
and have the full effect of a payment then made by 
the tenant to the credit of the landlord. Unless he so 
deposits he cannot avoid liability to pay 
interest for the same. Hunter v. Danial (3) and 
Venkatarayanim v, Venkata Subhadrayamma Jaga- 
pati (4), referred to [p 1136, col. 2.] 

The question as to whether an entry in Record of 
Rights is rebutted by evidence is one of fact, It is 
not permissible for the High Court sitting in second 
appeal to decide this point of fact for itself. All 
it has to investigate is whether the decision of the 
final Court of fact on the particular fact is vitiated 
by any error of law. [p, 1135, col. 2.} peed 

O.A.from a decision of the Judicial 


Oommissioner, Chota-Nagpur, dated June 
9, 1930. Naa 

Mr. A. K. Mitra, for the Appellants. 

The Government Pleader, tor the Respon- 
dent, 

Macpherson, J.— This isa second ap- 
peal in a rent suit brought by the Ramgarh 
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Estate to recover rent for ihe years 1982, 
1983,1984 and ten annas kist of 1985 Sambatin 
respect of the defendants’ istimrari mukar- 
rari tenure of Jabra Jabri at the rate 
of Rs, 545-12-0 per annum with cesses and 
interest. Four defences have been pressed 


at all stages first, that no rent is payable; . 


secondly, that if any rent is payable, it is 
Rs. 344; thirdly, that in any case it is 
only payable for 1985 Sambat and, fourthly, 
that nointerest is claimable. 

The Sub-Divisional Officer decreed the 
suit and in appeal the Judicial Commis- 
sioner of Chota Nagpur concurred with 
his findings of all points except that he 
limited the decision as regards the amount 
of rent payable tothe period in suit and 
left it “open to the parties in any future 
suit which might be brought for the rent 
of the tenure to produce further evidence 
cn the point.” 

The history of the tenure is briefly this: 
In 1865 the proprietor of Ramgarh gave 
Jabra Jabri in mukarrari  istimrrari 
tenure to Mazher Husain and Muhammad 
Hussain from whom the ancestor of the 
present defendants who are  Babhans, 
purchased in 1879 under a sale-deed which 
set out that the tenureis mukarrari doami. 
The purchaser and his descendants paid 
the rent up till 1952 Sambat after which year 
apparently the date of death of the last 
Survivor among the grantees, they were 
ready to pay the rent only if a receipt was 
givenin their own name,a condition which 
the proprietor would not accept. The 
(much later) Survey and Settlement khewat 
showed the defendants as mukarridars of 
of a tenancy not liable to resumption. ‘lhe 
Raj then instituted a suit for resumption 
on the ground ‘that no right remained under 
the original grant, to which the defence of 
these defendants-appellants was that they 
were in adverse possession for more than 
twelve years as holders of permanent 
isttmrart mukarrart tenure. This defence 
failed before the Subordinate Judge but 
succeeded in the High Court: see Ram 
Rachya Singh v. Kamakhya Narayan Singh 
(1) and also in the Privy Council: see 
Kamakhya Narain Singh v. Ram Rachya 
Singh (2). The judgment in the latter 
case was delivered on March 22, 1928, 
which was the first day of 1985 Sambat, 

On the first point Mr. Mitra’s argument 


(1) 6 P LT 12; &4 Ind. Cas. 586; AI R 1925 Pat. 
216; 4 Pat. 139; (1924) Pat. 316. 

(2) 9 PL T 501; 109 Ind, Oas. €63; A IR 1928 
P O 146, 55I A 212; 7 Pat. 649; 48 O LJ 69; 32 0 
W N897; 23L W 41; 30 Bom, L R 1361 (P O). 
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is {hat he ought not to pay rent for the 
first three years at least, as he was not in 
quiet ‘possession during that period. But 
there is no evidence at all that there was 
any interference with his possession. The 
bare institution of a suit is not’ an inter- 
ference with actual possession which may 
still be quietly enjoyed, and there is no 
proof of interference by the Raj or attempt 
to collect on the part of its staff throughout 
the period of the litigation. Rent does not 
stop, when there is a suit for ejectment of 


a tenure-holder, particularly when the 
defence is that he holds a permanent 
tenancy and cannot be enjected. The first 


point therefore fails. 

The claim of the landlord is made at 
the rate shown in the Record of Rights, 
namely, Hs. 545-12-6. The defence urged 
that the original kabuliyatshowed a rent of 
Rs, 244 but failed to call upon the plaintiff 
to produce the kabuliyat which had in fact 
been Ex. 1 in the title suit and merely 
produced the judgments in the High Court 
and in the Privy Council in the ejectment 
suit. The judgments do indeed indicate 
that the annual jama in the kabuliyat 
(Ex. 1) was Rs. 344 and it is now urged 
that the Judicial Commissioner was bound 
to find that the statements therein appear- 
ing rebutted the presumption attaching 
to the entry in the Record of Rights. The 
Judicial Commissioner said: 


“The kabuliyat in question has not 
been produced in the present case, and 
there is no actual decision in the Privy 


Council as to the ` amount of rent as this waa 
not one of the points for decision before them. In 
these circumstances, upon the evidence as it stands 
I feel constrained to fellow the entry in the khewat 
as far as the present suit ia concerned, 


It was for the Judicial:Commissioner to 
say whether the presumption attaching to 
the entry inthe Record of Rights had been 
rebutted by evidence. He considered the 
evidence before him and held that go far 
as the years in suit were concerned, 
that presumption had not been thereby, 
rebutted. It is not permissible for ys 
sitting in second appeal to decide this point 
of fact for ourselves. All we have to 
investigate is whether this decision of the 
final Court of facton this particular fact 
is vitiated by any error of law. There is 
no force in the contention that the Judicial 
Commissioner was bound in law to hold 
that the presumption was rebutted by 
these incidental recitals in judgment, and 
the plea must be negatived. Jt is noted, 
however, that the point is left open ine 
future litigation when the defendants- 
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appellants may be expected io litigate 
more diligently. 

In support of the third paint, Mr. Mitra 
reliesupon para. 8of the plaint which has 
been ‘translated as: 

“After: the disposal of the said civil suit the 
defendants have become liable for the payment of 


rent with cesses in accordance with the ‘patta of 
the mukarrari patta, the kowala and the khewat.” 


He would lay stress upon the expression 
“have become liable” and argue that the 
defendants are not liable for the rent of 
of-1982, 19&3 and 1984 but only for the rent 
1985 Sambat which accrued subsequent to the 
date of the judgment of the Privy Ccuncil. 
But a reference to the original plaint shows 
that the years are ‘“paiband hue” which 
does not involve the ideaof becoming 
liable. In my opinion there was liability 
throughout, the defendants having become 
the permanent mukarridars through 
adverse possession long before the beginn- 
ing of the period in suit, 

Finally there is the question of interest. 
It is urged on behalf of the appellants that 
if they had offered the rent for the first 
three years in suit, it would have been 
refused, and that itis not the practice of 
the Courts to require a party to makea 
formal tender where from the facts stated 
or from the evidence it appears that the 
tender: would have been a mere form and 
that the party to whom it was made would 
have refused to accept the money. This is 
the principle stated in Hunter v. Danial (3), 
which .is quoted in Venkatarayanim v. 
Venkata Subhadrayamma Jagapati (4). 
at p. 30*. On the other side reference is 
made to gs. 5&,. Chota -Nagpur Tenancy Act, 
under which an:‘arréar of rent shall be 


(3) (1815) 4 Hare 120; 14 L J Oh, 194: 9 Jur. 520, 

(4) 230 W N 25; A I R1923 P O 26; 50 I A 41; 46 
M 103; 71 Ind. Cas.-1035; 17 L W 383; 32M LT 70; 
4) M L J 631; 25 Bom. L R541; 33 O L J 3: 
(PO). 

* Fage of 28 O. W. N.— [Ed] 
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liable to simple interest not exceeding 
twelve and a half per cent. per annum. 
It is to be observed that-the language here 
used is different from that found in s. 67, 
Bengal Tenancy Act, where an arrear of 
rent “shall bear an interest,’ etc. Further 
there.is s. 55, Chota Nagpur Tenancy Act, 
which provides specifically for the present 
case where a tenant bound to pay money 
on account of rent, has reason- to believe, 
owing to a tender having been refused or 
receipt withheld on a previous occasion 
that the landlord or his agent would not 
be willing to receive it and to grant him 
a receipt for it. It is there provided that 
thetenant may deposit tothe credit of the 
landlord the full amount which he considers 
to be due and such deposit shall, in all 
respects, operate as, and have the full 
effect of, a payment then made by the 
tenant to the credit of the landlord. It 
has always been the case of the appellants 
that they were permanent mukarraridars 
and bound to pay rent accordingly, and 
that claim to a limited adverse. interest 
had actually become perfected into the 
right claimed before the years in suit, 
They were therefore bound to pay the rent 
and if they knew that a receipt, would not 
be given to them and yet desired to avoid 
all liability to interest it was incumbent 
upon them to make deposit of the rent which 
would operate and have the effect of a 
payment made at the time of deposit. In 
my judgment the Court below correcty - 
held that lability to interest has been 
incurred by the appellants. In the cir- 
cumstances, however, the maximum rate 
of interest is excessive and we would . 
reduce it in respect of the first three years 
in suit to six and a quarter per cent. 
With this modification the appealis dis- 
missed with proportionate costs. 
James, J.—I agree. 


D, Decree modified. 


END or VOLUME 158, 
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Abadi—Zemindar losing proprietary right in village 
—His rights in house built by him, whether can be 
transferréd, 

A distinction should be drawn between the posi- 
tion of persons who have been zemindars, and who in 
their capacity as zemindars, own houses and the con- 
dition of persons who are mere ryots, In the case 
of a mere ryot the zemindar grants a licence to the 
ryot to make a residence. Such a licence remains a 
licence and the ryot has no right of transfer of the 
house which he makes in pursuance of such licence, 
But a house built or bought by a zemindar is a 
transferable house and such rights of transfer do not 
cease when the zemindar loses his proprietary rights 
in the village. KANHAIYA LAL v. SHEVA LAL 

All. 637 

Abatement—Suit or appeal—Subject-matter of 
peculiar nature capable of being exercised collective- 
ly— Right if conceded to one, must be conceded to 
all—One of them dying~—Suit or appeal abates as 
a whole, 
Where the rights which are claimed by the de- 

fendants and which are the subject-matter of the 

decree appealed from are rights ofa peculiar nature 
which can be exercised only by a collective body of 
persons and which, therefore, if conceded to one of 
the defendants must be conceded to others, if 
one of the body dies, the suit or appeal abates not 
only as against the deceased but as awhole. PATI 
MaAHTO v. MIR ALI Pat. 963 
Accounts. Sze Limitation Act, 1908, Sch. I, Art. 85 
429 


——-Running account—Large number of items 
taken and payments made from time to time— 
Finalamount due, if a single debt. 

Where there wasa running account between the 
plaintiff firm and the defendants and it continued for 
four years and a large number of items were taken 
and payments madefrom time to time: 

Held, thatthe final amount due was a single debt 


and any payment made wasa payment of the entire 
account. Firm H, M. Dayan & Co. LAHORE v, RADHA 
KISHAN Lah. 260 


Acknowledgment—Consideration—Acknowledgment 
that consideration hus been paid— Conclusiveness 
of acknowledgment. : 

An acknowledgment ina deed that the considera- 
tion has been paid is conclusive against the execut- 
ant and where the document contains an acknow- 
ledgment of the receipt of the consideration, this is 
strong prima facie evidence that the consideration 
has -been actually received and is evidence not only 
against the mortgagors but also against persons 
claiming under them subsequent to the date of the 
mortgage. GAppoo SINGH v, HAR CHARAN Oudh 267 
One partner acknowledging liability in 
ordinary course of business with implied consent 
of other partners—E ffect—Limitation, if saved. 
Where an endorsement is made and signed by one 


198—G, I,—J 
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Acknowledgment—concld. 


‘of the partners in the ordinary course of business 


with the implied consent of the other partners, he, 
does so with authority and the endorsement 18 sutfici- 
ent to save limitation. Direct evidence of authority to 
acknowledge is not necessary. Firu H, M. DAYAL & 
Oo ; Lanorg v. RADHA KISHAN Lah. 260 


Acts—General. 


Act 1860—XLV. Ses PENAL Cope. 

——. 1867—ILI. Ses PUBLIO GAMBLING AOT, 

—— 1870—VII. See Court Pepes Act. 

—— 1871—XXIUI. See Pensions AOT, 

——~ 1872—], SER EvipENog Act. 

—— 1872—I1I. See SPECIAL. MARRIAGE Act, 

——. 1872—IX. Sze OONTRAOT AOT. 

—— 1872—XV. Ser INDIAN OnRIsTIAN MARRIAGES 
AOT, i 

— 1873-—-X. See OATHS AOT. 

—— 1877—J. Sge SPECIFIO RELIEF AOT. 

—— 1878—J. See Opium Act. 

—— 1879—X VIII. See LEGAL PRAOTITIONERS Act, 

1§8\—X XVI. Sze NEGOTIABLE INSTRUMENTS 


AOT. 
1882—II. Ses Trusts AOT. 
1882—1V—Spe TRANSFER OF PROPERTY AOT. 
1887—VII. See Surra VALUATION Act. 
——- 1887—IX, Sse PROVINOIAL a GauseE OU0URTS 

CT. 

_—— 1§89—1V. Sez MEROHANDISE Marks AOT. 
_—. 1890—VIII, Ses GUARDIANS AND Warps AOT, 
__— 1890—-IX. See RAILWAYS Act. . 
—— 1897—X. Sze GENERAL ULAUSES AOT. 
__. 1898—V. SER CRIMINAL PROOEDURE Oops. 
—— 1899—II. Ser Stamp ACT: 
an 1903—XV. See EXTRADITION Aor. 
_— 1908—V. Sss CIviL PROCEDURE OODE. 
„— 1908—1X. See LIMITATION Aor. 
.— 1908—XVI. Sre REGISTRATION ACT. 


—— 1909—111, Sze Presipenoy Towns INSOLYENCY 
ACT, 

—— 1909—1V, See WHIPPING AOT. 

—— 1910—I]X. SEE ELECTRIOITY Aor. 

—— 1912—1V. Sez LUNAOY AOT. 

—— 1913—VI, Ses MussaLuan Wakr VALIDATING 


“Act. 
1913—-VII. See Compania ACT. 
1990—V. Sze PROVINCIALJJINSOLVENCY Act. 
1922—XI. Sze Income Tax Aor, 
1923—V LI. See Workmen's Compznsation Act. 
1923—XXX. See SPECIAL MARBIAGE AMEND- 
MENT ACT, 
1924—II, Seg CANTONMENT ACT. 
1925—XXXIX. Ses Succession Act, 
1926—X1I. Ses ÜONTEMPT OF Courta ACT. 
_. 1926—XXXVILI. Sze Bar Councits Act. 
— 1929—X1X. See OBILD ne RESTRAINT 
ar, 


a 


General—Acts. 
Act 1930~—IIJ. Sez SALE or Goops Act. 


— 1939—XXII. Sez Tea ‘“Distriors Emiarants 
LABOUR AOT. 
—— 1932—XXIII. Ses (RIMINA Law AMENDMENT 


ACT. 
Acts— Bengal, 


1866—1V. SeE OALOUTTA POLICE Act, 
18£0—IX, Sze BENGAL Oerss AoT. 
Acts —Bengal. 


1885—III. Sze BENGAL LOCAL SELF-GOVERNMENT 
ACT. 
1885—VITI, Ses BENGAL Tenancy Act. 
1909—V. Sere Bengat Exorse Acr, 
1919—-V. Sem BENGAL VILLAGE SELF-GOVERN- 
MENT AoT, 
Acts-—Blhar & Orissa. 


Act 1876—VI SER NAGPUR ENCUMBERED ESTATES 
AOT. 
—— 1908— VI. Ser Cuota Nagpur TENANOY ACT. 
—— 1919— 1], Sez BIHAR AND ORTSSA Foop 
ADULTERATION ACT. 
©- 1922—III, See BIHAR ann Orissa VILLAGE 


ADMINISTRATION ACT 
Acts—Bombay. 
18*8—IIT. SER COITY or BomBay MUNICIPAL Act. 
1925—X VIII. See BomsBay Monicipan BOROUGHS 
ACT, 
Acts—Burma, 


Act 1898—IIJ. Sez BURMA MUNICIPALITIES AOT 
AS AMENDED 
—— 1899—J. Sere BURMA GAMBLING ACT. 
Acts—cC, P. 
Act 1917— 11. See O. P. Lanp REVENUE Act. 
—— 1922—II See O. P. MUNIOIPALITIES AOT. 
; Acts Madras. 
Act 18R6— 1. Seg MADRAS ABKARI ACT. 
—— 1895—IIJ. Ses Mapras HEREDITARY VILLAGE 
OFFICERS AOT. 
— 1900—I. See MALABAR OoMPENSATION „FOR 
TENANTS’ IMPROVEMENTS ACT. 
-—— 1908— I, Sre MADRAS Estates LAND AOT. 
—— 1925—I. SEE MADRAS HINDU, RELIGIOUS 
ENDOWMENTS ACT, 
—— 1927—~IJ. See Mapras HINDU RELIGIOUS 


ENDOWMENTS AOT, 
—— 1930—XIV. SEE MALABAR TENANCY AOT. 


Acts— Punjab, 
Act 1887~—X VII. Sze PUNJAB LAND REVENUE AOT. 
—— 1898—I. Sree PUNJAB GENERAL CLAUSES AOT. 
—— 1900—XIII. See .PUNJAB ALIENATION oF LAND 

ACT. 

—- J911—IJII. SEE PUNJAB MUNIOIPAL ACT. 
—— 1918—VI. Ses PUNJAB Courts AOT. 
—— 1920—II. Sez PUNJAB Custom (POWER To CONTEST) 


ACT. 
—— 1925—VIJI. Sree SIKH Gurpwaras Act, 
Acts—U P. 


Act 1881—XIT. Sez N-W P, Rent Act. 

—— 1£86—XXII. See Oupy Rent ACT. 

—— 1896—II. SERU, P Honorary Mounsirs Act. 

—— 1901—II. See Acra Trnanoy AOT. 

—— 1916—II. SERU P. MUNIOIPALITIES Aor. 

—— 1922—X. SERU. P. Districr Boarps ACT. 

——- 1926— 111, Szu Acra Tenancy ACT. 

— 1932—VIII, Ske U.P. ASSISTANCE To TENAntg 
ACT. 

—— 1934—JX. See OUDH Rent AMENDMENT Act. 

— 1934—XXV. See U. P. Encumpzrep Estates Aor, 

a — 1934—XXVII Sze U.P. ee "RELIEF 


ji | INDIAN GASES. 
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Statutes. ... 

Stat, 1833—(3 & 4 Wiri, IV O 41), s 23. Sez JUDIOIAL 
COMMITTEE AOT. 

—— 1915 (5 & 6 Gro. V O. 61), s 96-B Sze GOVERN- 
MENT OF INDIA AOT. 

—— 1916 (6&7 Gero V. O. 37). SEE GOVERNMENT OF 
INDIA AOT. 

—— 1926 (I6 & 17 Gro V O 40). Sree INDIAN AND 

COLONIAL DIVORCE JURISDIOTION ACT. 

Adverse possesslon—Mortgage—Tenant of mort- 

gagee in possession—Mortgagor’s suit for possession 

—Dismissal of suit on ground that during sub- 

sistence of mortgage, tenants could not be ejected 

by mortgagors—Subsequent suit for redemption—Plea 
of adverse possession, tf can be setup bytenants, 

The landlords of the land in dispute mort- 
gaged it to cartain persons with possession and 
the defendants became tenants underthe mort- 
gagees and paid rent; the mortgagor-landlords 
sued the tenants for possession of the land, 
Under orders of the Court the mortgagees were 
impleaded as defendants as well. The suit was 
dismissed on the ground that the mortgage still 
subsisted and, therefore, the mortgagors had no 
right to eject the tenants, that right being 
vested in the mortgagees. It was further held in 
that suit that the plea of the defendants that they 
had not been paying any reot to the mort- 
gagees, but were holding the land in their own 
right as owners was false and that as a 
matter of fact they had been paying rent to the 
mortgagee, The owners subsequently obtained a 
final decree for redemption of the mortgage and 
as they were unable to eject the tenants, they 
filed a suit for ejectment. The tenants-defendants 
pleaded that they had obtained title to the land 
by prescription : 

Held, that the plea of adverse possession could 
not be allowed to prevail asit cannot be affirmed 
as a general proposition of law tbat a person 
who is,in fact,in possession of land under a 
tenancy or occupancy title, can, by a mere asser- 
tion in a judicial proceeding and the lapse of 
six or twelve years without that assertion having 
been successfully challenged, obtain a title in 
himself to the lands. Amar NATE v. Duni Lah. 218 

Theory of permanent state of things being 
brought about—When applies when brought about 
on servient owner's land—Doctrine of title by 
adverse possession, if applies. | 

The theory of a permanent state of things being 
brought about, does not apply when it is brought 
about on the servient owner's own land and hence 
the doctrine of title by adverse possession does’ not 
apply in such a case. MUTHALAGAPPA CHETTIAR v, 
NAVANBETHESWARA GQURUKKAL Mad, 987 

Transferees of a co-shebait purporting to 
come in only as co-sharers of co-shebaits— Possession, 
if sufficient for purposes of adverse possession, 

Where the transferees from a shebatt purported to 
comein only as co sharers ofthe co-shebaits and 
their possession was not such as would enable them 
to acquire a title as against the latter, such possession 
in order to be sufficient for the purpose must amount 
to an ouster of the latter. INDIAN iron & STEEL Co., 
LTD. v. BARA GOPAL THAKUR Cal. 656 
—Trespassers—Subsequent trespassers obtaining 

possession in execution from prior trespassers as 

trespassers—Possession, whether derived from first 
trespassers, | 

Where the subsequent trespassers claimed on be- 
half of the village proprietary body as the owners 
of the land and themselves got possession on the 
claim that the first trespassers were in fact tres- 
passers with no rights, their possession 1s In no sense 
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derived from that of the first trespassers but merely 
follow thst possession. MULLA AnMADv, FAZAL 
AHMAD Pesh, 968 
Trespassers—Tacking of possestion—If second 
trespasser must obtain possession through first, for 
tacking 

The general principle regarding the tacking of 
possession of separate trespassers is that it will be 
tacked when the second trespasser derives his pos- 
session from the first, but this cannot be done if 
the two trespassers are independent of each other 
and the second has obtained possession otherwise 
than through the first. MULLA AHMAD v. F'AZAL AHMAD 

Pesh. 968 
Agra Tenancy Act (II of 1901), s. 22—Occupancy 

tenant dying during pendency of Act XII of 1881 

—Widow succeeding and dying during pendency 

of Act II of 1901—Succession, whether governed by 

s. 22 or by personal law of deceased male occupancy 

tenant—N.-W. P. Rent Act: XI? of 1&81),s. 9. 

Where an occupancy tenant dies during pendency 
of N.-W. P. Rent Act XIT of 1881 and is succeeded 
by his widow who dies during pendency of Act II of 
1901, the succession is not governed by s. 22 of Act 
TI of 1903, but by the personal law of the deceased 
male occupancy tenant. AJODHIYA PANDE v. RAJNA 

All 888 

——— §, 22—Succession to occupancy tenure on 
widow's death — Collaterals must show that they 
had shared in cultivation at time of tenant's death 

—Finding on this is one of fact—Civil Procedure 

Code (Act V of 1908), s. 100. 

Before collaterals, who claim an occupancy tenure 
after the determination of the widow's intervening 
estate, can succeed, they must establish that they had 
shared in the cultivation of the holding at the time 
of the tenant's death. The proviso requires jointness 
in cultivation at the date of the last male occupancy 
tenant, whose line of succession is given in s. 22, 
Agra Tenancy Act,and not merely at the time of 
widows’ death. 

The finding as to this is one of fact and must be 


accepted in second appeal. GoPINATH SINGH v. 
THAKURDIN SINGH All. 47 
Agra Tenancy Act (ill of 1926), $. 3—Land 


having grove, in possession of proprietor who 

planted trees—Whether agricultural land. . 

Land whichhas a grove on it and is in posses- 
gion of the proprietor himself who planted the trees 
ig agricultural land withinthe meaning of the Noti- 
fication No. 577-1-A-93 published in U. P. Govern- 
ment Gazette of July 26,1932. Ram ADHIN v. LAOHMI 
NARAIN All. 529 
—- s. 15 (1)—Ex-proprietary tenant—Surrender 

of rights—Legality of—Evidence Act (I of 1872), 

ss. 91, 92—Hvidence that no money was paid under 

receipt—Admissibility of. 

An ex-proprietary tenant may legally surrender 
his rights under the Agra Tenancy Act. 

Section 91 ors.92, Evidence Act, does not bar 
evidence to show that a receipt was a fictitious 
document in the sense that no money was paid. 
Houxum OHAND vV. SHAMBHU NATH All. 1121 
s. 45—Manager exceeding his power of 
granting leases, by granting permanent lease— 

Lessees in possession for long time and paying rent 

—Permanent lease declared  void— Lessees, if 

trespassers and can be ejected. 

Where a manager having power to grant leases 
exceeds his power by granting a permanent lease 
and the lessees remain in possession for a very 
ong time and have been paying rent regularly, 
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but the permanent lease is declared void, the 
lessees cannot be regarded as trespassers and can- 
not be ejected. MauLa Dav Kuan v. THAKUR RADHA 
KAULJI All. 36 
ss, 46, 230— Plaintiff s case that defendant 
collected more rent—Case comes under s. 46 and ig 
triable by Revenue Court only. 
= Where the plaintiffs say that the defendant 
landlord collected from them more rent than they 
should have paid, the case comes under s, 48, 
Agra Tenancy Act and the suit ia triable only 
by the Revenue Court, Tara SINGH v. SAGIYA 
All, 903 (a) 
S$. 73—Parties contracting themselves out of 
statute—Validity — Contract. 

The parties are not entitled to contract them- 
selves out of the statute and to sayin effect that 
the provisions of s,73, Agra Tenancy Act, would 
not apply to them. It would be quite contrary to 
public policy to allow the provisions of 8. 73 to 
be ignored by the plaintiff in a suit for arrears of 
rent. MADAN Mogan v. Ram CHANDER Rao A105 
Se 220—Zemindar making theka for 

certain period—Right to receive theka money sold 

—Suit by assignee for arrears—Suit lies in 

Revenue Court—-Transfer of right to receive 

future theka money, whether invalid—Transfer 

of Property Act IV of 1882), s. 6 (e). 

A zamindar made a theka and executed a sale 
deed subsequently, assigning his right to receive 
the theka money for future period. In suit by the 
assignee for arrears : 

Held, that the effect of the sale deed and of the 
thea was that the plaintiff was the person to whom 
the thekadar’s rent was payable for the particular 
period and accordingly that the plaintiff wasin the 
position of a lessor for those years and entitled to 
bring a suit against the thekadar in the Revenue 
Oourt in accordance with s, 220, Agra Tenancy Act. 

Held, also that the transfer by the zamindar 
was not merely ofthe right to sue but of the right 
to receive the theka rent. If that rent ‘was not 
paid then the transferee had a right to sue. The 
transfer was not merely of the right to sue and 
was not invalid under s. 6 (e), Transfer of Property 
Act. Ram OHARAN Dasv. NAZEERBAN All, 4 
s. 225—Suit by co-sharer for share of 

profits against lambardar—Plaintiff, whether 

entitled to future interest at 1 per cent, per mensem. 

In a suit for profits against the lambardar the 
plaintiff co-sharer is entitled to simple interest at the 
rate of l per cent. per mensem on his share of profits 
from the date when they became divisible till actual 
realisation. SHEO Sagat v. GANGA SAHAI All. 6 (a) 
s.230. Sse Agra Tenancy Act, 1926s, 46 

903 (a) 
s. 242 (d)—Scope of—Whether includes 
cases where dispute is between two individuals 

ing liability to pay revenue, 

A kidik , Be 249, Agra Tenancy Act, is limited to 
cases in Which the amount of the revenue payable 
ig in dispute. Its language is not wide enough to 
include cases in which the liability to pay reveDue 
as between two individuals is the question at 
issue. PYARE LAL v, AMNA KHATUN BEGUM All, 42 . 
f 243 — Essentials under—- Claim to 
right not in issue—Second appeal, 




















proprietary 
her lies. : 
Oe pi 943, Agra Tenancy Act, three things are 
necessary: (1) A question of proprietary right should 
be in issue; (2) it should be between the parties 
claiming such right, and (8) it should be in issus in thee 
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firat Appellate Court as well as in the appeal. Where 
the appellant, does not claim any proprietary right 
for himself, it cannot be said that there is a ques- 
tion of proprietary right in issue between the parties 
claiming such right and consequently no second ap- 
peal lies. Kan Kuar v. ATAL BEHARI LAL 
All. 49 (a) 

—————sS. 273—Applicability -Defendant pleading 

that he is tenant of plaintiff but land not taken 

for agricultural purpose—Applicability of s. 273. 

For applicability of s. 273, Agra Tenancy Act, it 
is not enough if the defendant merely pleads that 
they are tenants of the plaintiff but admits that the land 
is not taken for agricultural purposes, Before the 
section could be made applicable, the suit must relate 
to an agricultural holding, Buanes Cyanpra SINGH 
v, BABUNANDAN SINGH l All. 231 
Agricultural village. Ser Landlord and tenant 


109 
Appeal. Ses Court Fees Act, 1870, s. 12 447 
———Abatement—One of the appellants dying 


pending appeal—Legal representative not brought 

on record—Effect of reversing decisions of two 

competent Courts—Held, appeal abated asa whole. 

Three plaintifs alleged in their plaint that 
the proprietor of the disputed land had granted 
them plot No. 126 by a parwana entitling them to 
exclusive possession for the purpose of holding their 
khalihans. That claim was negatived by the Court 
of first Instance. The plaintiffs failed in that Court 
to establish their right to exclusive possession, It 
was not their case then, that each of the plaintiffs 
was separately entitled to any share in the disput- 
ed land. All of them appealed but one of them 
died pending it and his legal representative was 
not brought on record ; 

Held, that the result was that the trial Court's 
finding that the plaintiffs are not entitled to ex- 
clusive possession must in any case stand so far ag 
they were concerned. The result of reversing the 
decision of the trial Court on the appeal of the 
remaining plaintifis would be that whereas the trial 
Court had held that the plaintiffs were not entitled 
to exclusive possession, the Appellate Court would be 
holding that the plaintiffs were entitled to exclusive 
possession, the effect thus being contrary decisions 
of two competent Courts. Consequently the whole 
appeal abated. PHARBKU Tewari v. BHAGWAT DAL 


Pat. 56 





Abatement, test. 

The test to determine whether or not failure to 
bring upon the record the heirs of one of the 
several parties who has died has the effect of causing 
the entire appeal to abate or not is to see if the appeal 
can be decided, without bringing the legal representa- 
tives of the deceased party on to the record, with- 
out bringing into existence two decrees contrary to 
each other. If the result of hearing and deciding 
the appeal would be to bring into existence two 
decrees of Courts of competent jurisdiction contrary 
to each other, the appeal would abate as a whole. 
Poeko TEWARI v BHAGWAT Lau Pat. 56 
Appeal — New objection — Question of law 

and jurisdiction raised — Whether can be 

entertained: 

Held, that a new objection not raised in a lower 
Court can be entertained by the High Court, if it 
is one of law and raises the question of jurisdic- 
tion. Ram MOHAN LALU RADHEY Lau Oudh 921 
Arbitration— Agreement to refer matters in suit and 

other matters to arbitration pending suit—Refusal 
eof Court to pass decree in terms of award— 

Separate sutt to enforce agreement—Maintainability, 
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to refer the 


Where the parties to a suit agreed 
certain other ` 


matters in dispute in the suit and 
matters to arbitration, and on the award being 
rejected by the Court on the ground that 
if went beyond the scope of the suit, one of the 
parties instituted a suit on the basis of the agreement 
which led to the abortive reference : 

Held, that the agreement in question did not provide 
for any settlement of matters by the arbitrator apart 
from the pending suit and when the reference broke 
down andthe prospect of putting an end to the 
litigation ceased, the whole foundation of the agree- 
ment disappeared and there was nothing which could 
be enforced, CHERUKURI LAKSHMI NARASU v9, 
UHERUKURI NAGAMMA Mad. 1071 

Award mot completed — Alterations — 

Whether can be said to have been changed—Change 

of previous intention by arbitrator before award 

is made— Whether constitutes misconduct. 

So long as an awardis not completed, it doesnot 
exist in law, and what does not exist, cunnot be said 
to bechanged. Just as a Court cannot be held to blame 
if italters a rough draft of its judgment before 
pronouncing it, similarly an arbitrator cannot be 
condemned for altering what he had not finally 
decided and pronounced Consequently, change of 
previous intention before the award is made does not 
constitute misconduct, Har CHARAN SINGH v. MOHAN 
SINGH Lah. 379 


Hindu joint family—Karta authorising co- 
parcener to make reference to arbitration—Held, 
such member could make valid reference. 

Where the karta of the joint Hindu family authorised 
one of the co-parceners who was also the managing 
member of the joint family firm, to refer the dispute 
between the parties to the arbitration of a particular 
individual : 

Held, thatsuch a co-parcener could make a valid 
reference, so asto bind the other co-parceners, 
Firm NAWAL KISHORE KHAIRATI Lan v. SARDAR SINGH 
Lah. 1035 


Parties privately partitioning lands— 
Arbitrators informed of decision so as to make 
divisions qua non-agricultural lands in light of 
results achieved by them qua agricultural lands—~ 
Award, if legal on ground that agricultural lands 
are partitioned. 

Where the parties to a reference io arbitration 
partitioned the lands, made mutual adjustments and 
informed the arbitrators of their decisions so as to 
incorporate {hem inthe award and make their 
divisions qua non-agricultural property in the light 
of the results achieved by the parties themselves 
gua agricultural Jands: 

Held, the award could not be impeached as illegal 
cn the grcund that it partiticns agricultural lands 
which were excluded from tbe jurisdiction of a Civil 
Court, RAMESHWAR SAHAI t. BANWARI LAL Loh, 510 
Arbitrator—Misconduct. Sex Civil Prccedure Code, 

1908, Sch. I], paras 14, 15 832 
Artificial channels— Right to take water—Agree- 

ment with land-helder, whether binds transferees— 

Obligation annexed to property—Transfer of Pro- 

perty Act IV of 1882), s. 40. 

Unlike the right to teke water frcm a natural 
water course which is a natural right, the right 
in relation to an artificial channel must be ac- 
quired. This extent cof that right will be fixed 
in accordance with the arrangement or under- 
standing under which tbe channel was construct- 
ed and an arrangement entered into by an owner 
will be binding on his transferee under s. 40 of the 
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| Transfer of Property Act, as an obligation annexed 
‘ tothe ownership of property. V, Raman Nayar, 
| PARAMESWARAM NAMBUDRI, MANAGER or PAKARAYOOR 
| MANA Mad, 887 
| Assoclation—Unregistered Association— Whether can 
sue or be sued without all members on record— 

Such association, if can hold property—Gift— 

Property handed over to a person for use of 

| Assoctation—Validity of gift. 
! An unregistered association can neither sue nor 
“be sued unless all the members are impleaded. The 
: secretary cannot sue ina representative capacity. 
But there is no rule that such an unregistered 
| society cannot hold property. Itis not a fact that 
they have no legal existence at all, though for 
purposes of proceedings in Court such a society is 
: not a juridical person. Where therefore a deed 
purports to transfer a property to the association 
and the property ishanded over to a person for its 
use, the gift is valid. MAHABIR v. ANJUMAN WAZIFATUL 
MUSLIMIN All 762 
Award—Paortion of award bad for want of regis- 
tration — Remaining portion good — Portions 
separable—Award, whether can be partly accepted. 

When a separable portion of an award is bad, the 
remainder of the award, if good, can be maintained. 
Consequently, it is open to reject that part of the 
award which concerns immovable property for want 
of registration and maintain that part of it which 
relates to movable property. MATA BADAL SINGH v 
SHEO MANGAL SINGH Oudh 812 
Bar Councils Act (XXXVII of 1926), 5, 9— 

Rules by Karachi Bar Council, Chap. 2, r. 4, el. (h)— 

Application for enrolment as Advocate—Receipt of 

paymentof fees, necessity of, before making 

' application, 

Before the order for admission can be made, there 
must be an application, Before that application can 
be presented, there must be a receipt annexed to it, 
and before that receipt can be issued there must be 
payment of fees. Consequently, an application will 
be dismissed because of absence of this receipt from 
theapplication. RATILAL KAIMSHANKER RAWAL, In the 
matier of Sind 57 SB 

—S, 9—Rules by Sind Court —Application 
for enrolment as Advocate must be accompanied by 
diploma or certificate of degree. 

An application for admission as Advocate is re- 
quired to be accompanied by a diploma ora certifi- 
wate or other proof that the applicant has taken the 
degree. Certificate from the District Court that he 
bas been allowed to practise there, is not suffici- 
ant, PALAMADAL Muravaamt AIYER GOPALA AIYER, 
In the matter of Sind 707 
Benam|—Direct evidence, if necessary for proof of 

transaction being benami —Evidence of intention— 

Relevancy of—Finding on benami based on 

evidence—Whether binding on appeal—- 

Practice. 

Evidence to prove thata transaction was benami 
wed not necessarily be direct evidence. Wvidence 
f intention isrelevant and when the finding in favour 
vÍ the benam? transaction is based on some evidence, 
t is binding on second appeal. KaAILASH PATI Sanat 
n JAGARNATH Rar All.639 
transaction, nature of. Sze Benami 854 
Transfer to defraud creditors—Fraud carried 

out — Re-iransfer by transferee in favour of 
owner's nominee—Owner, whether precluded from 
setting up his title against his nominee—Benami 
transaclion, nalure of. 

Though the Oelcutta, Allahabad and Lahore High 
Jourts have taken a different view, the course of 





second 
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decisionsin the Madras High Court has been that 
even as against 4 transferee who has bimself been 
a party to a scheme of fraud intended to defeat the 
creditors of the transferor, the latter should not be 
permitted to defeat the transferee's legal title by 
pleading the fraudulent scheme and it makes no 
difference for this purpose whether the transferor 
sues as plaintiff or merely attempts to defend his 
possession, But as this view is based already on the 
principle of stare decisis its scope should not be 
extended any further than the decision have so far 
one, 

i Benami transactions are not peculiar to India, and 
if such transactions are to be condemned that must 
be done plainly and directly by the legislature The 
Court will only be helping frauds instead suppressing 
trauus if by their attitude they enable benami trans- 
ferees to retain the property. 

Even though a benam? transfer might have been 
effected witha view to defraud creditors and the fraud 
might have been carried out, this does not preclude 
the transferes from voluntarily giving back the 
property to the transferors and if he re-transfers the 
property to a nominee of the original transferor with 
the object that the new transferees should hold the pro- 
perty for the benefit of the original transferor the 
new transferee cannot claim to stand in the shoes of 
the first transferee. Jo this class of cases the Court 
is no longer concerned with the effect of the firat 
transferand the new transferee cannot seek to shut 
the mouth of the owner unless the new transfer hag 
also in its turn been actually used to effectuate the 
fraud, PaREPALLI VENKATA KC RISUNAYYA v, CHAKKA 
VENKATARATNAM Mad. 854 
Bengal Cess Act (IX of 1880), s. TO7—Assessment 

made by Collector not ultra vires— Civil Court, if 

has jurisdiction over it—Remedy of aggrieved 
party—Scheme of the Act—Finality of decision of 


Revenue Officer—Distinction made in the Act is 
between tenure-holder and cultivating ryot— 
Jurisdiction, 


As the Civil Court has no jurisdiction to touch an 
assessment made intra vires by the Collector, it has 
no jurisdiction ta say thata personisa cultivating 
ryot for the purpose of the Bengal Cess Act, when 
the Oollector had made the assessment on the footing 
that be is a tenure-holder. Ths Bengal Cess Act, 
itself provides for the remedy of an aggrieved 
person, whether he isa proprietor of an estate or a 
tenure-holder, and in the case of ultra vires assess- 
ment that remedy is the only remedy, 

The whole scheme of the Bengal Cess Act, is to 
make the decision of officers of the Revenue Depart- 
ment in the matter of assessment inira vires final, 
and the meaning of the saving s. 107,is that if a 
person is assessed by the Revenue Authorities on the 
basis that he is a tenure-holder, the assessment can- 
not be touched and forthe purpose of determining 
his liability to pay cess to his landlord be must bs 
taken conclusively to be a tenure-holder; but for 
determining his rights and liabilities in relation to 
his landlordin other matters, the fact that the Col- 
lector hed, in assessing him to cesses, taken him to 
be a tenure-holder or had decided under s. £6 of tha 
Act that he is tenure-holder and not a cultivating 
ryot, would not be relevant and can be disregard- 
ed, This is based on the general principle that an 
intra vires assessment cannot be challenged by a 
party in a Civil Court, 

The distinction made inthe Cess Act is as be- 
tween a tenure-holder and a cultivating ryot and 
not between a tenure-holder and a vryot. LALIT 
KisHors Mirza v., NATHU MANDAL Cal, 594 
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Bengal Excise Act (V of 1909), 8. 74—Statement 
made to Excise Officer during investigation— 
Whether admissible— Criminal Procedure Code (Act 
V of 1898), s. 162—Applicabilitys 
Section 71, Bengal Excise Act, refers specifically 

to s. 182, Criminal Procedure Code, and there can 

be little doubt that it was intended that this section 
should also apply to an Excise Officer investigating 
an excise case. Although s. 162 refers only to 
statements made in the course of investigation under 

Ohap. XIV, Criminal Procedure Code, it is clear 

that it was intended that in making an investiga- 

tion under the Excise Act, the Excise Sub-Inspector 
should have the status of a Police Officer and, 
therefore, a statement made to him in the course of 
an investigation would also be inadmissible under the 
provisions of 8.162. Joaenpra Nata Goratv. EMPEROR 

Cal. 385 


Bengal Local Self-Government Act (lll of 
1885, as amended In 19081, s. 13—Qualifica- 
tion for membership of Local Board—Fersons 
living within Sub-Divisional Town, if excluded-- 
Bengal Village Self-Government Act (V of 1919), 
if has altereds. 13—E fect of the Act of 1919. 
Under s. 13, Bengal Local Self-Government Act, 

1885, as amended in 1908, a person to be qualified 

to bea member ofa Local Board must have had 

during the year immediately preceding such election 
his fixed place of abode within the Sub-Division 
for whichths Local Board has been established and 

the Act of 1919 has not made alteration in gs. 13 

Persons living within the Sub-Divisional area are 

not, therefore, excluded. What the Act of 1919 has 

done is only that when a local area is declared to 
be a Union under the Act of 1919, s. 13, Local 

Self-Government Act of 1885, shall not operate with- 

in the said area. UMESH UHANDRA GoLpAR v. SHAMSUR 

RAHMAN Cal, 433 


Bengal Tenancy Act (VIII of 1885), s, 10. Szz 
Bengal Tenancy Act, 1885, s. 65 399 
———— §.10, Ser Transfer of Property Act, 18&2, 
399 


JB. 117 
ss. 10, 115- Operation of s. 155, if 
excluded by s. 10—Notice under s. 155 not served 

—Tenanis, if liable to ejectment. 

The proviso to s, 10 leaves permanent tenures 
created before the passing of the Act to the opera- 
tion of the terms agreed on between grantor and 
grantee irrespective of the general provisions of the 
Act as regards substantive rights. Jf such old per- 
manent leases be also mukarrari, there would be 
even less reason for interfering with the freedom of 
contract of the parties. According to the scheme of 
the Act, in the case ofa perpetual lease before the 
Bengal Tenancy Act, notwithstanding s. 10, the 
operation of s, 155is not excluded and the land- 
lords are Dot entitled to an order of ejectment when 
they have not served on the tenants the notice re- 
quired by s. 15). SRI Ram CHANDRA V. AJODHIA 





SINGH Pat. 399 
$. 65. Ses Transfer of Property ‘Act, 1882, 
s. 117 É 399 


———— 58, 65, 10—Landlord entitled to dispossess 
lessee for delay and default in payment of 

- instalment—Breach of condition—Liability of 
tenants io ejectment—S. 10, proviso, if can be 
read as proviso tos, 65, 


Where the kabuliyat expressly entitles the 
landlord to dispossess the lessees for delay 
and default in the payment of any in- 


stalment of rent and to cancelgthedleasefand the 
punctual payment of rent is thus clearly a condi- 
tion, on breach of which the defendants are, under 
the terms of their lease, liable to be ejected, the 
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condition is undoubtedly inconsistent with s. 65, 
Bengal Tenancy Act, which forbids ejectment for 
arrears of rent due from a permanent tenure-holdel 
among others; but to ignore it merely on thie 
ground would be to overlook the distinction deli- 
berately made or implied in the proviso to 5.10 
between contracts made before, and those made 
after thecommencement ofthe Act, and also the 
cardinal principle in the interpretation of a statute 
that if there are two inconsistent enactments, it 
must be seen if one cannot be read asa qualifica- 
tion of the other, Ser RAM CHANDRA v, AJODHIA 
SINGH Pat. 399 
——— 5.155. See Transfer of Property Act, 1882, 

s. 117 399 
—s.178 (1) (D)— Original grant described as 

mahal—Imposition of duty appropriate to tenures 

holders - Cultivating through raiyats not prohibited 

—Held, that tenant was occupancy tenant, 

Where not only was the original grant described as 
a mahal, but the imposition of the duty appropriate 
to tenure-holders of lodging “information of any 
occurrence in that mahal “and of “obeying the 
orders of the Local Government ", which is foun l in 
many if not most grants of tenures and probably 
never in ratyati grants, was highly significant, and 
the different classes of land and the areas seemed 
also to imply a cultivated and inhabited village, 
and there was no prohibition of cultivating through 
raiyats : 

Held, that an occupancy tenancy and not raiyati 
tenancy was created, and that such occupancy right 
could not be taken away by any contract between 
the parties. Devan MANJHI v. BHOJAL SANGAHI 

Pat. 157 

——— Sch. ||, Art. 3—Dispossesston by persons 

armed with settlement from landlord—Whether 
dispossession by landlord, 

In order to apply the special rule of limitation 
under the Bengal Tenancy Act, it is not neces- 
sary that dispossession of the razyatmust be by the 
landlord himself or by his hired servant, If the land- 
Jord authorizes a third person by making settlement 
of the land with him to dispossess a raiyat 
and that person armed with that settlement dis- 
possesses him, the disposssssion is by the landlord. 
Har DAYAL BHAGAT v, NATHUNI BHAGWAT Pat, 21 
Art. 3—Division amongst landlords 

—Whether constitute dispossession of raiyat. 

A division of land by the landlords among 
themselves by itself cannot and does not constitute 
dispossession of the raiyats. Har DAYAL BHAGAT v. 
NATHUNI BHAGWAT Pat, 21 

—_——Art, 3—For applicability of Sch 

IIT, Art. 3, actual dispossession is necessary— 

Possession of tenant discontinued by submersion 

—On re-appearance, landlord taking possession— 

Art. 3, if appites. 

In order that Art. 3, Sch. II, Bengal Tenaney Act, 
may apply to a suit for recovery of raiyati land, 
there must bs actual dispossession of the raiyat by 
the landlord. The operation of the article cannot 
be extended to the cases of the so-called construc-~ 
tive dispossession where the Jandlord has never 
allowed the tenant totake possession of the land. If 
the possession of the tenants was discontinued on 
account of the lands having been submerged under 
water and then there was no possession of them 
by the tenants after their re-appearance and no 
dispossession by the landlord, Art. 3, Sch. III, would 
not apply. 

In the above case, if the landlord takes 
pogsession of the Jand after their re-appearance, the 
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. special law of limitation will not apply. Har DAYAL 


a: ee oe 


BHAGAT v. NATHUNI BHAGWAT Pat, 21 
Bengal Village Self-Government Act (V of 
1919',if has altered s. 13. See Bengal Local 
Self-Government Act, 1885, as amended in 1908, 
3., 13 433 
Bihar and Orissa Food Adulteration Act (II 
of 1919), s. 3, cl. (2). Sez Biharand Orissa 
Food Adulteration Act, 1919, s. 14 728 
8,3, Gl, (2)—-Accused under impression that 
44 was lawful to manufacture mixed oil— 
Sentences 
Held, that in 





view of the fact thatthe eccus- 
ed may have been under the impression that 
it was lawful to manufacture and sell mixed 
ol: under the description of a mixed mustard 
oil and in view of the previous record of the 
accused, is would be inappropriate to impose on 
the accused the maximum sentence which could 
beimposed by law for a first offence, KARNIDAN 
SARDA V, EMPEROR Pat. 728 
S. 3, cl. (2)—Selling mustard oti mot 
conforming to standard preseribed— Adjectival 
description preceding substantive name—Effect of. 
What s. 3, cl. (2), Bihar and Orissa Food Adul- 
teration Act,means is that the name ‘mustard 
oil” with or without prefixes is not to ba used 
for an article which isnot mustard oil of the 
standard prescribed by rule under the Act. Where 
there are inthe description of the article the 
words “mustard oil” as the concluding and sub- 
stantive portion of the description with some ad- 
jectival description preceding the substantive 
name although the. preliminary adjectival 
cription may give the intending purchaser notice 
that what he is getting isnot pure mustard oil 
yet this is not a compliancs with the lew. 
KARNIDAN SARDA v EMPEROR Pat. 728 
SS. 14, 3, cl. (2)—Inspector authorised to 
effect compulsory purchase— Whether takes away 
his right of purchase as ordinary member of 
public—Oiw sold in tin— Purchase by Inspector 
in small quantity as ample—Propriety of. 
Section 14 exempts the vendor from the legal 
compulsion to sell a small sample, in case he 
wishes to sell a whole sealed parcel, It 
does not nullify the sale if he voluntarily 
fellas a small sample, Ths fact that the statute 
gives an authorized person the power of compul- 
sory purchase doesnot affect the right which 
such authorized person has in common with every 
member of the public of proposing to purchase 
goods and, if the vendor assents, of making 
that purchase, Consequently there is no substance 
in the argument that as the Inspector had not the 


power to vompel the sale to him of a small 
quantity as sample, it was contrary to law for 
him to take such a small quantity. Karnrpan 


BARDA v, EMPEROR Pat. 728 


Biharand Orissa Viilage Administration Act 
(Iof 1922), r. 30—R. 30, whether applies to 
execution against immovabdles, 

Rule 30, Bihar and Orissa Villages Administration 
Act, isa provision against execution of the decree by 
distress and sale after the expiration of one year. The 
rule has no application to an execution against 
immovable property which is not allowed under the 
Act. BADRI am v. BANWARI Lan Pat. 988 
S. 59 (3)—Jurisdiction of panchayat to 
transfer execution against immovable property to 
Cwil Courts—Civil Procedure Code (ActV of 
1908), s, 141, 
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Section 141, Civil “Procedure Code, does not apply 
to proceedings in execution of decrees, Consequent- 
ly the panchayat has no jurisdiction to transfer an 
execution against an immovable property under the 
Civil Procedure Code, in contradistinction to powers 
conferred by s. 59 (31, Bihar and Orissa Village 
Administration Act. BADRI Ram v. BANWARI Lan 

Pat. 988 
Bombay Municipal Boroughs Act (XVII! of 

1925), r. 5—“ Personal use”, meaniny of. 

The expression, ‘personal use’ in r. a, Bombay 
Municipal Boroughs Act, is equivalent to private 
nse and a Corporation is entitled to exemption from 
Terminal Tax on goods imported by it for “personal 
use. MUNICIPALITY oF DxHoLIA v. New Pratap 
SPINNING, WBAVING & MANUFACTURING Co, LYD. 

Bom. 703 

— ——8, 96— Intention to defraud must involve 

something in nature of cheating —Bona fide 

allegation that tax is not payable—Held, did not 
show intention to defraud. 

An intention to defraud, which no doubt generally 
has to be inferred from the conduct of the 
accused, must necessarily involve something in the 
nature of cheating. Section 96, Bombay Municipal 
Boroughs Act, and the bye-iaw made under it 
postulate that the Municipality is entitled to the tax, 
and anybody who seeks to deprive it of that tax by 
wrongful means can be charged. But a bona fide 
allegation that the tax is not payable, which allega- 
tion is subsequently proved to be ill-founded ean- 
not justify a finding that there was an intention to 
defraud. 

The applicant who was a contractor agreed to do 
certain work in connection with the Narbada 
Bridge, the bridge being just outside the limits of 
the Broach Municipality. Certain goods to be used 
in connection with the contract were consigned to 
the applicant at Broach Railway Station which was 
alleged by the prosecution to be within the terminal 
tax limits, and then those goods were sent on by 
rail to the Narbada Bridge siding which was outside 
the terminal tax limits. The applicant took delivery 
of goods at the siding without payment of terminal 
tax. The contention of the applicant was that he 
was not liable in respect of these goods for any 
terminal tax, since the goods were never in fact con- 
signed to him, within the terminal tax limits, but 
were really consigned to him at the Narbada Bridge 
siding : 

Held, that there was no reason whatever for 
thinking that the claim of the applicant to be exempt 
from the tax was not bona fide, and no intention to 
defraud was proved and that he was not guilty, 
VISRAM VALJI v. EMPEROR Bom.1069 


Burma Gambling Act (Iof 1899), ss. 7, 11, 
12, 13 (c)—Presumption arising under 3, 7— 
Conviction cannot be under s. 13 (co) but under 
s. 11 or s.12—Persons found around table, writing 
—Held, presumption under s. T rebutted, 

The presumption arising under s. 7 Burma Gambl- 
ing Act,is that the place entered is used as acom- 
mon gaming house and the persons _ found therein 
were present for the purpose of gaming. Consequ- 
ently on this presumption the only offences of which 
the persons found inthe place can be convicted 
are offences under s. 11 or s, 12 of the Act, and not 
under s. 13 (e). 

Where the persons were found seated round g 
table inside a Ohinese temple, which was raided 
and all that they were doing was writing ; 

Held, . that any presumption which might ariag ° 
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under s,7, Burma Gambling Act,” was rebutted. Kyu 

Wak u. EMPEROR Rang} 87 

Burma Munlclipalities Act (Ii. 0f 1898), as 
amended, s., 62 (1) (A) (b)—<Assessment of land 
covered by buiiding—Assessment, whether to be 
according to plinth area or eaves measurement. 

The land tobe assessed must be ascertained ac- 
cording to the plinth and not the eaves measure- 
ment of the building. The object and effect of 
B, 62 (1) (A) 4b), Burma Municipal Act, is that the 
surveyor in ascertaining the assessable area should 
look down and not up, and should measure the ex- 
tent of the space occupied by the building that stands 
upon it and not the area which, though not occupied 
by the building, by reason of the building that has 
been erected, may be afforded protection against the 
elements. EXEOUTIVE Enecnger, P. W. D, MANDALAY 
v. MAVvMYO MUNIOIPALITY Rang, 813 FB 
Burmese Buddhist Law — Marriage —One spouse 

going away from another—Desertion, if made out— 

Question depends on circumstances of each case. 

Merely because one spouse goes away from another 
it does not necessarily follow that the spouse who has 
gone away is guilty of desertion. It depends onthe 
circumstances, A wife who leaves her husband be- 
cause after her marriage to him he has married 
another woman is not guilty of the matrimonial fault 
of desertion. 

Where, therefore, after the first wife left her hus- 
band, he married another wife and took her to his 
house but even after that the relation between the 
first wife and the husband was such that neither 
regarded himself or herself as having been divorced, 
the facts do not amount to desertion and ths onus 
of proof of desertion is on the person alleging 
it. Daw KYIN Huon v, Daw Mya GALE Rang. 14 
Payin property. See Oivil Procedure Code, 
1908, s, 100 1092 
Payin property—Corpus unchanged in spite 

of alterations—Property, if retains original 

character. ; 

So long as the corpus ofa property is unchanged 
it will always retain its original character. Where 
the corpusis unchanged, in spite of extensions and 
alterations made ae it R Seat its character 

8 payin property. U Saw Mya v. IN 
Repent ea Rang. 1092 
Succession — Burman Buddhist having two 

wives and children by the first wife only—He living 
with second wife and working with her—Orasa 
son, by first wife, if entitled to skare in properly 
jointly acquired by his father and the second 
wifes 

pa Full Bench (Mya Bu, J., contra.}—W here a 
Burmese Buddhist who has two wives and children 
by the first wife but none by the second wife, lives 
with the second wife and works with her, on his death 
the orasa son, a child by the first wife, ig not entitled 
fo any share in any of the property jointly acquired 
by his father and second wife. 

Per Mya Bu, J.—By a man marrying two or more 
wives at the same time only one family is constituted 
irrespective of whether all the wives live together with 
the husband or not. The wives have the right of 
inheriting the husband’s estate upon his death even 
though they were notliving with the husband at the 
time of the acquisition of the property forming the 
estate. The children of the wives who pre-deceased 
the husband also have the right of inheriting such 
estate, though their mother was not living with 
their father at the time of the acquisition of the pro- 

erty forming such estate. The orasa son of a 
polygamous husband and his earliest married wife is 
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the orasa son not only of himself and that wife but 
ofhimself and all the wives. In a monogamous 
family the orasa son has the right to claim a quarter 
share from the mother on the death of the father; and 
for him to qualify for his special rights, joint living 
with the widowed mother or active assistance in her 
duties is unnecessary ; and with the exception of 
the separate properties ofthe wives of a polygamous 
husband other than the orasa son's own mother, the 
orasa son of a polygamous husband and his wives is 
entitled fo the same rights as the orasa son ofa 
monogamous family upon his father’s death Apply- 
ing these principles the orasa son in this case 
isentitled to share in the property jointly acquired 
by his father and the father’s second wife. Mauna 
Tain Mauna v. Ma Kywe Rang. 131 F B 


Succession—Daughler of paternal uncle of 
deceased woman is preferred to sister of maternal 
grandmother. 

Under Burmese Buddhist Law, the first cousin of 


‘a deceased woman, being the davghter of her pater- 


nal uncle is to be preferred to her great aunt who 
is the sister of her maternal grandmother. Ma Mayv. 
Ma NYUN Rang, 1028 


— —~Thathanabaing — Civil disputes between 
members of Buddhist priesthood—Thathanabaing's 
jurisdiction to decide. 

After the British annexation the Thathanabaing 
and/or the Burmese Buddhist hierarchy, neither 
retained nor possessed any jurisdiction to decide 
all civil disputes between the members of Burmese 
Buddhist priesthood. The Thathanabaing or the 
Buddhist hierarchy in Upper Burma have no con- 
stitutional or legal status and are in the same posi- 
tion as any other religious body not established by 
the State. The Civil Courts as constituted by law 
in Burma alone are vested with jurisdiction to de- 
termine disputes respecting civil rights as Courts of 
Law, and will remain so vested unless and until 
their jurisdiction is abrogated by astatutory enact- 


ment passed by an authority duly constituted in that 


behalf. U Pyinnya v. U OTTAMA Rang. 865 FB 
Burmese Customary Law—Ancient law found in 

Dhammathats ~A pplicability under modern 

conditions, 

Per Page, C. J—Much ofthe ancient customary 
law of the Burmese people tobe found in the Dham- 
mathats has become anachronnistic, and cannot in- 
telligently be applied tothe Burmans of the present 
day; forthe facts and conditions upon which many 
of the rules laid down in the Dhammathats rest find 
no counterpart in the conditions and customs that 
exist in modern Burma, and under which the people 
now “liveand moveand have their being.” MAUNG 
Tarın Mauna v, Ma Kywe Rang. 131 FB 
Calcutta Police Act (iV of1866), ss. 44, 45, 48 

— Place, when can be ‘common gaming house. 

The essence of the definition of a “common gam- 
ing house,” is a place in which instruments of 
gaming are kept or used. No place can be a com- 
mon gaming house unless instruments of gaming 
are kept or used in it, and kept or used for the 
profit or gain of the person or persons owning or 
occupying the place, M. A. Apama 2 EMPEROR 

Cal. 1095 
———— 55, 44, 45, 48 -Slips of paper found—~ 

Inner rooms used for facilitating betting — Slips, 

held, instruments of gaming, 

Where slips of paper found in entrance hall and 
in the inner rooms, are used for purpose of facilitat- 
ing betting operations, they are, as such, instruments 
of gaming, M, A, Apaus v, EMPEROR Cal. 1098 
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5. 48 —Money found on persons arrested in 
common gaming house—Consfication of. 

Section 48, Calcutta Police Act, provides that on 
conviction under s. 44 ors. 45,all the instruments of 
gaming found in the house shall be destroyed by 
order of the Magistrate, who may also order all or 
any of the securities for money and other articles 
seized, not being instruments of gaming to be sold 
and converted into money, and the proceeds thereof, 
with all money seized therein, to be forfeited or in 
his discretion, may order any part thereof to be 
returned tothe persons appearing to have been 
severally thereunto entitled. But it does not in 
terms, at any rate, provide for the forfeiture of the 
money found upon the persons arrested in a common 
gaming house. M. A. ADAMS v, EMPEROR Cal.1095 


Cantonments. Sze Records 858 


Cantonments Act (II of 1924), s.2 (37)—Space 
having gates on both sides—Held, vt was not street. 
Where gates have been in existence on both sides 

for a number of years, ib cannot be presumed that 

the public havea right of way over this space and 
the land cannot be deemed to be a street: MAMAN 


— 








SINGH v, EMPEROR Lah, 858 
-8.141 (1) (2), Sze Oantonments Act, 1924, 
s. 266 1010 


——_— 88. 141 (1), (2), 268— Offences not specified 
in Sch. IV—Trial of them—Procedure, 

Offences under s. 141 (1) read with s. 268, Canton- 
ments Act, and offences under s. 141 (2), Cantonments 
Act, are not specified in Sch. IV ofthe Act, and 
therefore no Court can proceed with the trial of any 
of these offences except on the complaint of or upon 
information received fromthe Cantonment Authority 
concerned or a person authorised by such authority 
by a general or special order in that behalf, 

The use of the words “again” suggests that the 
offence contemplated in sub-s. 2, s. 141, Cantonment 
Act is a recurring and not a continuing offence. In 
other words, the legislature contemplated the service 
of a notice upon a person and eventually a cleaning up 
of the premises with or without an offence committed 
under s. 141 (1) read with s. 268, Cantonments Act, 
The legislature then provided that if within three 
months of the service of the original notice the pre- 
mises were again found to be filthy proceedings 
could be commenced at once without afresh notice. 
After the expiry of three months fresh notices would 
be required under s. 141 (1) of the Act, Consequently, 
where a person failsto comply with a notice under 
s. 141 (1), he cannot be prosecuted under 8. 141 (2). 
He can be dealt with under s. 141 (1) read with s. 268 
and incase of a continuing failure to comply with it 
he is liable to an additional fine. LACHMAN PRASAD v. 
EMPEROR All. 1010 


- ss. 266,268, 141 (1) (2)—Complaint or 
information from Cantonment Authority —Notice 
under s. 141 (l)—Failure to comply with— 
Conviction under s. 141 (2)— Legality. 

There, was upon the recorda letter addressed to the 
Sub-Divisional Magistrate, purporting to be signed 
by the Executive Officer of the Cantonment Authority. 
No evidence was called to prove this letter, Neither 
‘was it proved that it was signed by the Oantonment 
Authority nor that the officer was authorised by the 
Oantonment Authority ; 

Held, that s. 266 of the Cantonment Act was not 
complied with and the proceedings held on that letter 
gnd ordera were invalid. .LACHMAN PRASAD v., EM- 
PEROR All, 1010 





158—G. I.2 


b 


GENERAL ÍNDEX. | lx 


Caste—Punchayat — Jurisdiction over members — 
Committing caste offences —Rules of procedure for 
caste— Whether can be laid down by punchayat 
Notice to members—Standard — Requirements of 


natural justice. Ser Civil Procedure Code, 1908, 
8. 9 414 


C. P. Land Revenue Act (Il of 1917), Ss. 122 
(1), 128, 157 — Revenue sale — Previous in 
cumbrances — Presumption that sale is free from 
previous incumbrances, if arises. 

Section 122 (1) of the O. P. Land Revenue Act 
declares that the land revenue assessed on land 
chall be a first charge on the estate to which it 
relates anda speedy remedy for its recovery 18 
specifically provided for in 88. 128 and 157 of the 
Act. Where there is no allegation or proof that the 
sale of land held under ss. 128 and 107 was 
directed to be held not to be free of previous 
incumbrances, the sale must be held to be one free 
of prior incumbrances. MANRAKHANLAL V, PARMANAND 

Nag. 263 

C. P. Municipalities Act (Il of 1922), s. 85— 
Contractor bringing Government property within 
Municipal limits — According to agreement contractor 
depositing amount equivalent to tax and to get 
refundion consolidated cerlificate—Suit for refund, 
whether governed by ordinary law of limitation or 
whether by s. 85—Deposit, whether a tax. 
The time limit mentioned in s. 85, C. P. Muni- 

cipalities Actis not operative in respect of goods 

which- are all along the property of Government 
and in respect - of which no taxis leviable at 
all. 

Where in accordance with an arrangement 
between the contractor of the Publie Works Depart- 
ment and the Municipality, the contractor is allowed 
to bring within municipal limits goods which are 
the property ofthe Government without a certi- 
ficate but after depositing an amount equivalent to 
the tax, and is subsequently to get refund of the same 
when he is furnished with a consolidated certi- 
ficate,in foregoing the demand ofa certificate at 
the moment of entry the Municipal Committee 
obtains the privileges of indemnifying them- 
selves against any potential loss by the demand 
of a deposit equivalent to the amount of tax, 
were such tax leviable. The deposit isnot a tax 
and the suitfor the refund ofit has no connection 
with the payment of a tax. The claim for a-refund 
of this deposit is governed by the ordinary laws of 
limitation and not by the special rule applicable to 
refund of taxes, KASHINATH V. Nagpur MUNICIPAL 
CoMMITIEE Nag. 793 
Certiorarl— Conditions for issue of writ—Madras 

Hereditary Village Officers Act (III of 1895); ss. 3, 

5, 10—Construction of s. 10—Appoiniment of minors 

—Duty of Board —Decision of Board—Interference 

— High Court's powers of revision. 

The High Court has no revisional powers over the 
Board of Revenue when the Board acts in pursuance 
of the powers given to it by the Madras Hereditary 
Village Officers Act asthe High Court’s jurisdiction 
to do so is expressly excluded by s. 3 of the latter 
Act. 

Awrit of certiorari will only issue where it is 
shown that the Court whose order is sought to be 
made the subject of the writ has acted either without 
jurisdiction or in excess of it, A writ will not be 
issued merely because its decision is erroneous. 

Obiter.—On the true construction ofs.10 of the 
Madras Hereditary Village Officers Act where one 
minor dies and another minor is the next in succes- 
sion, the appropriate authority should, as directed by 
sub-s, 5, go back to sub-s.3 and having gone back te 
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sub-s. 3 should again come to sub-s. 5 and register 
tbat minor as the heir and appoint anadult to 
discharge the duties ofthe office. WanKATANARAYANA 
AYYAR V. RAMCHANDRA AYYAR Mad, 624 
Charge. Sez Criminal Procedure Code, 1898, ss. 

297, 298, 299 172 
Child Marriage Restraint Act (XIX of 1929), 

§. 5—Consummation of marriage, if necessary, for 

Conviction, 

The fact, that the Gauna ceremony has not been 
performed does not affect the performance of tha 
marriage, which is complete as soon as the ceremony 
of the marriage is performed. Oonsummation is not 
a part of the marriage ceremony.  MUNSHI RAM v. 
EMPEROR All, 1007 
———— 8. 5—Scope of Act — Marriage, whether 

should be valid. 

The Ohild Marriage Restraint Act aimsat and 
deals withthe restraint of the performance of the 
marriage. It has nothing to do with the validity or 
invalidity of the marriage, The question of the 
validity or invalidity ofthe marriage is beyond the 
scope of the Act. Consequently, the Act applies even 
where the parties to the marriage belong to the same 
goira. MUNBSHI Ram v, Emperor All. 1007 
S, §— Whether covers case of fathers of 

both bridegroomand bride, i 

Section 5, Child Marriage Restraint Act, is wide 
enough to cover the ease of the fathersof both the 
bridegroom and the bride. MUNGHI Raut v. EMPEROR 

All, 1007 
Chit fund—Nature of transaction—Bond by bidder 

—Test tosee if clause in bond is penal in nature 

— Obligation to pay lump sum on failureto pay an 
` tnstalment— Whether penalty— Contract Act (IX of 

1872), s. 74, 

A chit fund transaction is not a cage of borrowing 
at all. A chit fund auction is not different from 
any other auction save that as a rule what is sold 
18 a present sum of money which is “movable 
property" and no “goods” within the meaning of 
the Oontract Act, whereas at most auctions what 
is sold are goods, in the ordinary sense. In essence 
the person who offers the highest discount and, 
therefore, becomes the owner of the chit fund is a 
purchaser at an auction and the contract is one of 
sale and not of borrowing. The highest bidder 
purchases the chit by offering (1) the highest dis- 
count and (2) a bond for the future payments of instal- 
ments and these two things together constitute the 
consideration thathe gives for the right which he 
ae immediately, the subject-matter of the 
chit. 

In order to determine whether a clause in a 
bond in the case of a chit fund transaction, is a 
penalty under s. 74, Contract Act, or not, it is 
irrelevant to consider whether the amount of the 
chit that he buys and amount of the instalments 


a. 





that he undertakes to pay are orare not the same. 


To hold that the obligation to pay the lump sum 
on failure to pay an instalment is a penalty would 
have the effect of relieving the purchaser of the 
chit fund from his obligation to carry out the 
contract that he has made and to pay the con- 
sideration that he has offered at tha time of the 
auction, 

It cau make no difference that the amount 
of the bond is larger than the amount of the chit 
fund, P., N. RAGHAVAN PATTAR v. S, ARUMUGHAM 

Mad. 1037 
Chota Nagpur Tenancy Act (VI of 1908), s. 46 

—Jurisdiction—Allegation of fraud—Cause of 

action based on fraud and sale effected by fraud—s, 


[4935 
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46, if operates as bar to trial of suit by Civil Court 
Where the plaintiff complains that the mortgage 
had fraudulently got hbis land sold by failing tt 
make payment of the rent which he was bound ti 
pay, the fraud and the sale accomplished by th 
alleged fraud constitute a cause of action and entith 
him to a relief which is quite distinct from the relie: 
contemplated in cl,4 of s. 46, Ohota Nagpur Tenancy 
Act, and there is no bar in the Chota Nagpui 
Tenancy Actto the Oivil Court trying an actioz 
which has based on such allegations, Minar Sanu v 
TuLsI Manto Pat, 2§ 
s1 46—Mortgage— Right of mortgagor t 
decree for possession after five years — Decree 
when can be made conditional on payment o; 
mortgage dues and sums spent by mortgagee— 

Equitable relief. 

By the terms of s. 46,Chota Nagpur Tenancy Act 
a mortgagee is not entitled to remain in possession 
of the mortgaged lands after the expiry of tive yeart 
and the mortgagor is entitled toa decree for posses 
sion. An order making the decree conditional upol 
payment of the mortgage dues and other sums spen 
by the mortgagee can be passed only on equitable 
grounds. But a person who comes to Court with un 
clean hands is not entitled to any equitable reliëf 
Birat BAHU v. TULBI Mauto - Pat. 2¢ 

S. 55—Tenant having reason to believe tha 
rent tendered will not be accepted by landlord— 

Deposit by him—Liability for interest. 

Where atenant bound to pay money on accoun 
of rent, has reason to believe, owing to a tende: 
having been refused or receipt withheld on a pre 
vious occasion, that the landlord or his agent woulc 
not be willing to receive it and to grant him a re 
ceipt for it, he must deposit to the credit of the 
landiord the fullamount which he considers to be 
due and such deposit shallin all respects operate as 
and have the full effect of a payment then made by 
the tenant to ths credit of the landlord. Unless he st 


deposits he cannot avoid liability to pa 
interest for the same. Ram RACHEYA SINGH. 2 
KAMAKHYA NABAYAN SINGH Pat, 1134 


Cltyof Bombay Municipal Act (ill of 1888)- 
Validity— Act, if invalid merely because it affect 
prerogative of Crown, 

The Bombay Municipal Act of 1888 is not invalic 
merely by reason of the fact that it affects the 

rerogative of the Orown after the passing of the 

Walidetine Act of 1916 (Government of India Act 1916) 

SECRETARY OF STATE V, MUNICIPAL OORPORATION, BOMBA? 

(No. 1) Bom. 151 

S, 212— Government land, if excluded fron 

charge under s. 212, 

The Crown is bound by necessary implica 
tion in respect of the charge which arise 
under 8. 212, City of Bombay Municipal Act, that 
section being an integral part of the general scheme 
ofthe Act imposing taxation on land in Bombay 
including Government land. Consequently, land: 
belonging tothe Government are not excluded from 
the charge under s. 212. SECRETARY oF STATE v 
MUNICIPAL CORPORATION; BomBay (No, 1) Bom, 157 
———§, 212—Land belonging to administratior 

of G. 1. P. Ratlway— Whether subject to charge foi 

Municipal taxes created by s. 212—Railways Ac 

(LX of 1890), s. 135, if applies. 

Land belonging to the administration of thi 
G. I. P. Railway which is a Government-owne 
Kailway, is subject to tha charge for Municipal taxe 
created bys, 212, Oity of Bombay Municipal Act 
Section 135, Railways Act, deals only with liabilit: 
to pay and has no operation to such cases, SEORETAR 
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| OF Stats v. MUNIOIPAL Corporation, Bompary (No, 2) 


Bom, 824 
‘Civil Procedure Code (Act V of 1908),s.2 cl. 


| (2), Se Civil Procedure Code, 1903, O. XXXIV, 


' 7.6 705 
| ———§, 2 (5). See Jurisdiction 597 
i———S§, 9 Srs Burmess Buddhist Law 865 


l 
| 


S. 9—Award—Party not given opportunity 

to put up defence—-Award, if vitiated. 
To decide the case, without giving a party an 
opportunity of being present or of presenting his 
defence before the tribunal, is manifestly a violation 


_ of natural justice that wholly vitiates the award that 


is made. U}Prinnyav. U OTTaMMA Rang. 865 FB 


| —————§, 9—Question whether particular cult is 


t 


within Vedie religion or not—Jurisdiction of Civil 

Court — Caste — Punchayat — Jurisdiction over 

members committing caste offences — Rules of 

procedure for caste—Whether can be laid down by 
punchayat — Notice to members — Standard— 

Requirements of natural justice. 

The question whether the cult of the leva patidar 
caste is within the Vedic religion or not is one which 
the Civil Courts are not competent to decide. A 
properly assembled caste punchayat has jurisdiction 
to outcaste members of its community who have com- 
‘mitted caste offences, and when the panchayat's 

roceedings are in order and consonant to natural 
justice, Courts of law cannot by decree interfere with 
them, Courts cannot lay down rules asto the pro- 
cedure to be followed by a caste panchayat insuch 
matters, which are for the panchayat itself. 
“The standard of notice of a caste meeting 
cannot be that of a Oivil Court to a party toa 
suit; andifitis found that actually there was a 
widespread notice of a meeting in the customary way 
enabling a substantial proportion of the caste to 
attend, the requirements of natural justice are broad- 


ly satisfied, DeEvceanD TOTARAM ~v GHANASHYAM 
SaKHRAM Bom. 414 
s. 11. SEE Mortgage 1074 


5. 11—Haxecution proceedings— Decision in, if 
operates as res judicata in subsequent suit, 

Section 11, Civil Procedure Code, does not cover 
proceedings in execution, yet even where s. 11 does 
not apply, the principle it contains must be applied 
where it is relevant. Consequently even though s.11 
does not cover execution proceedings, a decision in 
such proceedings operates as res judicata. SHAMRAO 
KESHAV v, SHANTARAM BALAJI NAIK Bom, 1059 
————5.11-—S. 1l, tf exelusive as regards res 

judicata. 

The provisions of s. 11, Civil Procedure Code, are 
noi exclusive as regards the question of res judi- 
cata. DINENDRA Martok vw., Prapyumna KUMAR 
MALLICK Cal 1074 

S. 11—Matter at issue and decided wrongly — 

Whether can be res judicata. 

When the matter has once been at issue between the 
parties and has been decided, whether. wrongly or 
rightly, it must become res judicata, The question 
cannot again be agitated in a suit between the same 
parties and on the same issue,on the ground that 
the earlier decision was incorrect. HARI MARTON v. 
Sagus LAL SINGE Pat. 734 
—s. 11, Expl. VI, O. |, r. 8—Representative 
suit—Res judicata—Test to see if prior suit operates 

as res judicata. 

A man may litigate bona fide in respect of a public 
or private right claiming it in common for himself 
and others and by virtue of a. 11, Civil Procedure 
Code, bind all persons interested in such right by 
the findings arrived atin his suit, In such cases it 


~-— 





GENERAL INDEX 


xy 


Civil Procedure Code—contda. 


may not be necessary even to name the persons ex- 
pressly in the suit. Or, on the other hand, under 

Ir. 8, he may obtain the leave of the Court to 
sue or be sued on "behalf of or for the benefit of all 
persons so interested. In these circumstances hp 
Shall have to observe allthe formalities laid down 


‘In the section and if he fails to do so, persons other 


than himself, will not be bound by any decision 
arrived at in that suit, 

The test to see if Expl. VI, tos. 11, Civil Proce- 
dure Oode, applies is whether the previous litigation 
was bona fide and whether any injury had resulted 
to the plaintifison account of the omission to comply 
with the provisions of r. 8, of O. I. This will bea 
question of fact depending onthe circumstances of 
6ach case as it arises. BisHEN SINGH Vv, BAKABHISH 
SINGH Lah, 540 


——& 11, O. Wl, r. 2—Mortgage—Suit on 
mortgage impleading mortgagor, sons and grandsons 
—Plaintiff allowing decree dismissing his claim 
against sons and grandsons to become Jinal—Decree- 
holder seeking to enforce decree against interests 
of sons andà grandsons in joint family—Whether 
barred by res judicata—O, IJ, r. 2, if operates 
as bar, 

Where in asuit ona mortgage against the mort- 
gagor and the appellants (his cons and grandsons) 
the decree-holder has allowed the decree dismissing 
his claim against the appellants to become final, he 
cannot enforce the decree obtained by him against 
the interest of the appeliants in the joint family pro- 

erty. Even if the prayer made by the decree-holder 
be interpreted as for nothing more than a personal 
decree against the appellants, still the plaintiff must 
be held to be barred from enforcing the decree 
against the interest of the appellants by the rule of 
constructive res judicata as well as by the pro- 
visions of O. IJ, r.2, of the Code of Civil Procedure. 

If in the former suit he omitted to sue for any such 

relief without the leave of the Court, ha cannot sue 

for such relief in & subsequent suit much less canbe 
be allowed to enforce it in theexecution proceedings. 

Bisai Rag SINGE v. Ram PADARATH Oudh 490 


————8§S. 11, 47— Proceeding under 3 47—Party 
directed to file regular suit—Institution of suit— 
Objection to maintainability of suit—Res judicata 
—fstoppel. 

Where a person who was a party to a decree for 
partition applied for removing an obstruction to 
delivery of possession and the Court decided that 
the matter did not fall within the purview of s. 47, 
Civil Procedure (ode, and directed him to file a 
‘regular suit, and when he filed a regular suit it 
was contended that the suit was not maintainable 
but only an application under s, 47, Oivi! Procedure 
Code, lay ; 

Heid, the previous order of the Court was res 
judicata and the fact that the defendants’ OCouneel 
had not persisted in this objection in the previous 
case could not affect the question of res judicata 
though it may bean answer to a possible plea of 
estoppel ; 

Held, further, that the fect that the defendants 
could not have appealed from the previous order as 
it was in their favour was also immaterial and 
could not affect the finality of that order. TIRUMALA 
NARAYANASWAMI V. ADABALA NaRaYANASWYMY 

Mad. 84 
s. 11—Res judicata — Issue must be heard 
and decided, 

Section 11, Civil Procedure Osde, requires that the 
issue should be heard and finally decided before jt 
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amounts to res judicata, Lau B&uari LAL v. GULZARI 
Lat All. 33 (a) 
——--~-§, 13—Foreign Court—Rules of Supreme 
Court—Procedure strictly followed and defendant, 
though given opportunity to contest, voluntarily 
refraining from contesiing—Judgment, if one on 
merits 
Ifthe procedure laid down by the Rules of the 
Supreme Oourt is strictly followed and the defend- 
ant is given an opportunity to appear and contest 
the claim of the plaintiff and he voluntarily refrains 
from doing so, the decision of the High Court of 
Justice in England must be regarded as a judgment 
on the merits. If the defendant does not appear, 
his default after due service is taken to be tanta- 
mount toan admission of the claim, and the judg- 
ment as entered in favour of the plaintiff as if the 
defendant had confessed judgment. It cannot be 
eaid thatifa decree were passed in favour of the 
plaintiff onan admission of the defendant, it would 
not be an adjudication of the suit on the merits. 
Dr. KULWANT v, DHAN Ras Dutt Lah, 113 


——— sS. 13— Foreign Court — Whether has 
qurisdiction against subject of another State who 
neither resides there nor submits to its jurisdiction, 
A foreign Court has no jurisdiction against the 

subject of another State if he neither resides there 

at the time of the suit nor submits to its jurisdic- 
tion at any time afterwards. GANESH DAs v. AJsUDHIA 

SARAN Lah, 24 

s, 13—Judgment on the merits, meaning of, 

The words “ judgment on the merits ” have been 
used in the Otivil Procedure Code, in contradistinc- 
tion to a decision on a matter ofform or by way of 
penalty and a case must be taken to have been de- 
cided on the merits where the defendant had ample 
opportunity to raise a defence and voluntarily re- 
frained from raising such a defence and the judg- 
ment was, therefore, passed ex parte, Dr. KULWANT 
v. DHAN Ras DUTT Lah, 113 
——— 88.13 (a), 44—Fcreign judgments—Whether 

stand on the same footing as judgments of 

British Indian Courts — lixecution — Right of 

executing Court to see if foreign Court had 

jurisdiction to pass decree. 

Foreign judgments stand upon a different footing 
from judgments of British Indian Courts. The con- 
cluding words of s.44, Civil Procedure Code, name- 
ly, “as ifthey had been passed by the Courts in 
British India” do not in any way control the opera- 
tion of the provisions of s. 13, cl. (a). 

Therefore, the Executing Oourt can enter into the 
question whether the foreign Court had jurisdiction 
to pass a decree against the judgment-debtor. If it 
is found on the evidence that he was not amenable to 
the jurisdiction of that foreign Court, then the 
decree passed against him is not pronounced by a 
Court of competent jurisdiction, Suku DIAL AMIR- 
OHAND v. MOHAN LAL Lah. 232 

s. 16 (d), scope of. 

Quaere :— Whether s, 16 (d) of the Civil Procedure 
Onde, is not restricted to disputes as to title or 
interest in property existing at the date of the suit 
and whether it applies to interests that spring out 
of ancillary reliefs claimed in the suit and arising as 
a consequence of the decree made in the euit. 
PAREPALLI VEERARAGHAVANNA vV, PAREPLLI SITARAMAYYA 

Mad. 1012 
S. 21. See Jurisdiction 363 
S. 24—Absence of territorial jurisdiction— 

No ground for setting aside decree unless injustice 

e has been caused, 
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Under s. 23, Civil Procedure Code, an Ap- 
pellate or KRevisional Court cannot set aside a 
decree of a Subordinate Court for want of terri- 
torial jurisdiction unless there has been a con- 
sequent failure of justice.  MUTHAPPA OHETTY v 
Raman CHETTY Mad, 252° 

S.24—Order of transfer and administrative 
orders allocating business to Courts of particular 

Judges— Distinction between — Judge taking 

cognisance of case—Order removing suit from his 

file—Nature of. 

There is a clear distinction between orders of trans- 
fer and administrative orders allocating business 
to Courts of particular Judges. When oncea Judge 
has taken cognisance of a suit, any order removing 
the suit from his file is an order of transfer. It may 
be that no serious inconvenience is occasioned by 
such anorder ifthe Judge has not commenced to 
hear the evidence; but that is not the point. Ifthe 
order is an order for transfer, it can only be made 
by the District Judge or the High Court, and once 
a Judge has taken cognisance ofa suit, any order 
removing the suit from his file is an order of transfer, 
and cannot be regarded as a mere administrative 
redistribution of business, SHANKARJI SAMALJI DHORI 
v VRAJLAL BAPALAL PATEL Bom. 382 (b) 


——— 8, 24~-U. P. Honorary Munsifs Act (II of 
1896), s. 8, proviso— Suit in AMunsif's Court on 
Small Cause Side—Transfer to Honorary Munsif’s 
Court—Again transfer by District Judge to 
Additional Munsif's Court having no Small Cause 
powers—suit decided on mertts—Appeal from his 
decision, whether lies. 

A suit for recovery of Rs. 152-8-0 was instituted in 
the Court of the Munsif, who had jurisdiction of 
a Court of Small Causes up to Rs. 2(0. The suit was 
cognizable by the Munsif on the Small Cause Court 
side of the jurisdiction. Before any proceedings 
could be taken, the suit was transferred to a Bench of 
Honorary Munsifs, where it remained pending until 
on the application of the defendant, the District 
Judge transferred it tothe Court of the Additional 
Munsif, who hadno jurisdiction to try cases under 
the Provincial Smal] Cause Courts Act. The Munsif 
tried the suit on the merits and dismissedit. The 
plaintiff appealed from the Munsit’s decree to the 
Court of the District Judge, who held that no appeal 
lay, as the Munsif should be deemed to have decided 
the case as a Judge of a Small Canse Court : 

Held, that when the suit was transferred to the Bench 
of Honorary Munsifs, it became subject to the pro- 
visions of the U. P. Honorary Munsifs Act, II 
of 1896. The proviso tos,8 of that Act expressly 
excludes the application of s, 24 (+^, Civil Procedure 
Code. When the suit was transferred from the 
Courtof the Pench of Honorary Munsifs to that of the 
Additional Munsif, the latter could not acquire juris- 
diction of the Court of Small Causes in respect of this 
suit by virtue ofs, 24 (4), which dces not in terms 
apply, the transfer not being froma Court of Small 
Causes. The Additional Munsif could therefore try 
the suit only within the limits of his own jurisdic- 
tion, and as such, an appeal from decision was com- 
petent, to the District Judge. MUNIRAN v. ALI HUSAIN 

All.106 

———s, 24 (4)—Transfer of case pending in 
Small Cause Court to Honorary Munsij's Court by 
District Judge—S. 24 (4), af _ applies—Appeal 
from decision of Honorary Munstf, if lies to 
Subordinate Judge—U, P. Honorary Munsifs Act 
(II of 1896), s. 8. 

Section 24, cl. (£, Civil Procedure Code, does not 


| SER Mortgage 


caused by the judgment-debtor before 
' favour of the decree-holder was confirmed by the 
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apply toa case transferred by the District Judge, 
from the Court of Small Causes where it was pending 
to the Oourt of the Honorary Munsif. Uonsequently, 
an appeal lies to the Subordinate Judge from 
the decision of the Honorary Magistrate, BHARAT Lan 
V, JIWAN SINGH All. 1114 
—~——-§. 35-A. 

See Provincial Insolvency Act, 1920, sg, 76, 5 394 

Sze Specific Relief Act, 1877, s. 42 338 
——— 5, 35-A- Insolvency Court having power to 

apply s. 35-A—— Whether that section was in 

existence when the Provincial Insolvency Act came 
into*force is immaterial. 

Where the Insolvency Oourt, when it passed its 
order awarding exemplary costs, had powers in 
the exercise of its original civil jurisdiction to 
apply s. 35-A, Civil Procedure Code, the question, 
whether that section was in existence or not when 
the Provincial Insolvency Act came into force ig 





immaterial, BAIJNATH t, MOTILAL Nag. 394 

—§,37. See U.P. Agriculturists Relief Act, 

1934, s. 30 427 
——— sS, 47. 


Sex Civil Procedure Code, 1808, 5, 11 84 
Sez Civil Procedure Code, 1908,0, XXT,r.64 202 
Ser Civil Procedure Code, 1908, O. AXXIY, r, 6 
705 
1074 
s.47—Damage to mortgaged property by 
judgment-debtor before confirmation of sale— 
Decree-holder becoming auction-purchaser— Question 
of damage, if falls within s. 47, 
Where the damageto the mortgaged property was 
the sale in 


executing Court, that is, the damage that the dec- 
ree-holder suffered was suffered by him before he 
became the auction-purchaser and the decree-holder 
applied for a decree tothe Executing Court for loss 
thereby caused : g 

Held, that the question with regard to the damage 
caused to the mortgaged property was one which fell 
within the purview of s. 47, Oivil Procedure Codel 
MOHAMMAD ALI V. SALIG Ram Lah, 88 


s. 47—Dispute confined to representatives of 
one party to application in execution— Other parties 
having no further interest and decree-holder having 
obtatned satisfaction—S. 47, if applies — Order in 
such dispute—Appealability of, 

Section 47, Civil Procedure Code, isnot applicable 
toa dispute confined to the representatives of one 
party to an application in execution, when’ the other 
parties have no further interest, and the decree- 





holderhas obtained satisfaction of his decree. An 
order passed in such a dispute is nat appealable. 
Sunpak Das v. BISHAN Das Lah, 521 


—— S, 47—Rereseniative, meaning of—Purchaser 
of equity of redemption—Principal party in suit 
in which rights of parties as regards sale in 
execution are determined — Whether representatives, 
The expression representative under s. 47, Civil 
Procedure Code, is a wider term than the expres- 
sion legal representative and includes purchasers of 
the equity of redemption. The expression will algo 
include a person who has been a principal party in 
a suit under O. XXI, r. 63, in which the rights of 
the parties as regards the sale in execution of the 
property in dispute is determined, ALLIANGE BANK 
or Sxrmus, LTD. v. ABDUL Aziz Lah. 229 
8,47, O. XXI, r. 2—Parties agreeing that 

money due shall be realised by execution—Hxecution 
by Court—Alteration of decree by agreement 
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regarding mode of payment—Ezrecution Court, 

whether bound to give effect to it. 

Parties by agréement can arrange their own pro- 
cedure and give jurisdiction to the Court to adopt 
that procedure and where the parties have agreed 
that money due shall be realised by execution, the 
Court has jurisdiction to proceed by way of execu- 
tion, 

Where a decree is altered by agreament of the 
parties with respect to the mode of payment, the 
Court executing the decree is bound to give effect to 
the compromise and a decree-holder is entitled to 
proceed on the terms of the compromises which wag 
executabla as a decree. DINENDRA, MALLICK v, 
PRADYUMNA Kumar MALLICK Cal. 1074 


——— 8.47, O. XXI, r. 58—Attachment by 
creditor —Claim by legal representative—Dismissal 
on merits — Petitioner referred to suit—Suit 
competency of—Suit filed, if can be treated as 
second application — Claim by legal representative 
—Femedy is by application under s. 47. 

On a creditor attaching certain properties in the 
handsof the plaintif as belonging to the deceased 
husband of the plaintiff, she filed an application 
claiming that the attached property belonged to her 
under a sale-deed. The application purported to be 
filed both under O. XXI, r. 58, and under g 47, Civil 
Procedure Code. The first Court passed an order 
dismissing the claim and referring the plaintiff to 
a regular suit which was accordingly filed. The 
sulit was dismissed on the ground that the plaintiffs’ 
remedy was by appeal and not by separate suit : 

Held, that the lower Courts were right in holding 
thatin the ordinary course the matter is one to be 
dealt with under s, 47 and the plaintiff's remedy was 
to bave appealed against the order. The order 
referring the plaintiff toa suit covld not be allowed 
to over-ride the provisions of the law and would not 
operate as estoppel or res judicata against the other 
party. 

Held, also that the suit could not be treated as an 
application unders. 47 as no second petition could 
be filed when the first petition has been disposed of on 
the merits. 

When a person who has been impleaded as the legal 
representative of a defendant or ajudgment-debtor 
claims that certain properties attached as the pro- 
perty of the judgment-debtor are his own, his remedy 
is by an application under s. 47 and not by an ap- 
plication under O. XXL,r. 68. MADDALI MACHAMMA v, 





CHAPARALA KANAKAMMA Mad. 410 
s 47, 0. XXI, rr, 89, 90—Order allows 

withdrawal—Whether one under s, A1-Appedi, 30 
lies—Revision, maintainability of. 


No appeal] lies against an order on an application 
for refund of money deposited under 1.89 as the 
order is not one under s, 47, Civil Procedure Code 
But a revision is maintainable against the order. 
KRISHNA AYYAR v. ARUNACHALAM OHETTIAR | 


Mad. 207F B 
-—S$, 53—85, 53, if applies where ancestor 
agatnst whom decree is obtained is alive. 
Section 53, Oivil Procedure Code does not 
where the ancestor against whom 
been passed is still alive and there is no question of 
enforcement of the decree against his legal represen- 
tatives, or against ancestral property in the hands of 


such legal representatives BIJAT Ras SINGH v. Ram 
PADARATH 





appl 
the decree had 


Oudh 4 
————$.60. Sze Civil Procedure Code, 1908 
O. XXI, r. 64 202 


——- 8, 60 (1) (b)—“Artisan"— Meaning of— 


xiv 
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Utensils of sweetmeat vendor for preparing sweets 

—Whether exempt from attachment, 

An artisanis not merely a person who is engaged 
in mechanical employment but a person who works 
in the production of some commodity and whatever 
ha uses for the production of the commcdity may 
be considered as his tools, Oonsequeatily, the utensils 
used by sweetmeat vendor for preparing sweets are 
tools even ifhe is employed by another to make sweet, 


MAHABIR PRASAD v, RAGHUNANDAN LAL All 623 
s. 60 (1) (n). Ser Execution 710 
i_—_—_s, 60 (c)—Howse in respect of which 


exemption was sought situatedin town—~Held, on 
<. facts, that the house could not be said to be that of 
-anagriculturist. 

The judgment-debtor’s house in respect of which ex- 
emption was claimed, was one in a town, The occupant 
was a bania, buthe had ceased to do any shopkeeping 
business and he had two parcels of landin two 
villages, one at a distance ofeight miles andthe 
other at a distance oftwo miles and aggregating on 
the whole some 5) acres and he had no other 
house. It was also found that when he cultivated 
the land eight miles from his house, the bullocks 
used for cultivation were putup inthe houses of 
labourers in the neighbourhood of the land and were 
` not brought back to the house in question The 
allegation that he came back every night with his 
labourers and cattle to the house from the land 
which was only two miles away was not believ- 


ed: 

Held, that itcould not be said that the house was 
the house ofan agriculturist and having regard to 
its situation it would never be selected by an agricul- 
turist for the purpose of agriculture and hence was 


pot exempied from liability to attachment, Ras 
BIHARI Ram v. Cuota NAGPUR BANKING AssoolsTion, 
LTD. ' Pat, 59 (a) 





s, 60 (n)—Allowance received by mortgagor 
as onz of the terms of usufructuary mortgage — 
t Whether exempt from attachment in execution. 

Where the judgment-debtor had mortgeged all his 
properties by a usufructuary mortgage and as one of 
the termsofthe transaction was entitled to receive 
an allowance of a certain amount per mensem : 

‘Held, that the annuity or allowance was not ex- 
empt from attachment in execution of a decree 
‘against him. The fact that the allowance was his 
sole means of support would not affect the question. 
SIYAJI GovinpDa Rao Monitay Rao Saner v N. N. O.T. 
O. T. Firu at PATTUNNOLKARA Stree, MANAMBUCHAYVADI, 
TANJORE Mad.170 
—8, 64—Attachment—Alienation dy judgment- 

debtor after attachment but under previous 

agreement to sell — Validity — Right of attaching 
decree-holder to vendor's lien forunpaid purchase 
money. 

Section 64, Civil Procedure Code, does not invali- 
date a salein pursuance of an agreement to sell wade 
prior to the attachment in as muchas an agreement to 
sell creates an obligation to convey the property and 
a later attachment cannot override the conveyance 
made in performance of that obligation; but the at- 
attachment holds good in respect of such right as the 
vendor has in property at the time of the attachment 
anp if there is an unpaid balance of the purchase 
money the attachment fastens to the judgment- 
debtors’s right to recover the money, thatisto say 
to the charge which the unpaid vendor is given by 
s. 55 (4) (b) of the Transfer of Property Act upon 
the property. The property, however, passed by 
conveyance from the judgment-debtor cannot be sold 
in execution of the decree against the judgment- 
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debtor, VEERAPPA THEVAR v. O. 5. VENKATRAMA AYYAR 
Mad, 940 
—s. G4 — Income Tax Act (XI of 1922), 

s.46 (2)—Sale by Oficial Receiver in insolvency— 

Attachment for income tax before adjudication 

but sale thereunder after sale by Receiver—Priority 

of title—Purchaser’s rights in sale for = arrears 
of income-tax, 

A person became an insolvent in 1925, and hie 
property was sold by the Receiver in 1927 and 
purchased by the plaintiff, In 1924, 3. e, before the 
insolvency, the property sold had been attached fir 
connection with proceedings under the Incomé Tai 
Act for non-payment of income-tax and it was 
brought to sale under the Revenue Recovery Act 
and purchased by the defendant in 1928. The 
question being whether the plaintiff or the defend 
ant had a better title: 

Held, that it is only if a sale is for land revenue 
that the purchaser gets a preferential title free 
from all encumbrances; such priority does not attact 
itself to a sale for enforcement of other dues ever 
if the sale is held under the provisions of thi 
Revenue Recovery Act, and the plaintifi had, there 
fore, a better title than that of the defend 
ant. CHINNAMMAL ACHI Vv, GHENA Muna BAITHAKKATH' 
ROWTHER Mad, 77€ 
——-~—— $. 72. Sse Execution 84: 


s. 73—Application, meaning of—Whethe 
should be onein accordance with law, not barred 
not satisfied and pending. 

The words ‘application’in s. 73, Oivil Procedur 
Code, isnot unqualified. It means an applicatio) 
made in accordance with law, not barred by limita 
tion, not yet satisfied and capable of being-satisfied 
It must also mean an application still ‘subsisting 
and pending and not already disposed of, whethe 
on the merits or by default. N. M, L. Ogerryar Fira 
V. OPFICIAL ASSIGNEE Fang. 51: 


$.73,0.XXl, r. 2 —Rateable distribution— 

Payment made to decree-holder between date o; 

application for rateable distribution and date o; 

actual distribution should. be taken into account— 

Analogy with Provincial Insolvency Act (V o, 

1920), pointed out. 

Application for execution must be made befor: 
the receipt of the assets. by the Court, and ni 
decree-bolder who has not made such an appli 
cation will be entitled to rateable distribution 
But atthe same time, on general grounds, whe! 
rateable distribution ia made, it should be mad. 
according to the amount dus to each decree-holde 
at the timethe distributionis made; andany pay 
ment or satisfaction to any decree-holder betwee 
the date of his application for execution and rateabl: 
distribution and the date of actual distribution shoul 
be taken into account. Jf such payment is made, it i 
the duty of the decree-holder under O. XXI, r.2, t 
certify the payment, and when such payment is cer 
tified, it must be taken into account at th 
time of the actual distribution of assets betwee 
the severel decree-holdersg, 

Held, that the analogy of the Insolvency Act 
may be rightly applied in this because bot] 
rateable distribution under s. 73 of the Civi 
Procedure Code,and distribution of assets unde 
the Provincial Insolvency Act are made on th 
same principle, the assumption being that the asset 








of tho debtor are insufficient to meet all th 
claims against him and, therefore, the assets ar 
proportionately distributed among the variou 


creditors or decree-holders according to thet 
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claims or decrees. Co-OPERATIVE SooletTy 
Bank, DARYAPUR v GANPAT Nag. 347 
s. 73, O. XXXIV, r. 6 — Decree-holder 
obtaining two decrees in two Courts—Applications 
for execution— Both applications in same Court — 

Application for rateable distribution in respect of 

decree obtained in one Court—Sale — Application 

for personal decrees—Whether can be granted, 

The decree-holder obtained two decrees, one in 
the Oourt of the Munsif and the other in the Court 
of the Subordinate Judge, in respect of money which 
he had to pay tothe creditors as his vendee did 
not pay them though on sale the entire considera- 
tion was left with him for payment to them. Both 
the decrees took the form of preliminary decrees 
for sale, the money not paid bythe vendee to the 
creditors being regarded as a charge upon the prop- 
erty. A final decree was obtained from the Addi- 
tional Subordinate Judge on March 5, 1930, and a 
final decree was obtained from the Munsif on 
April 26, 1930, The plaintiff applied, on April 
1, 193°, to the Additional Subordinate Judge for 
execution of the decree he had obtained in that 
Oourt, and on May 21, 1930, he applied for execu- 
tion of the decree he had obtained in the Court of 
. the Munsif, That application was transferred to the 
Additional Subordinate Judge. Afterwards, on 
December 2, 1930, the decree-holder, asked for rate- 
able distribution, in respect of the decree he had 
obtained in the Court of the .Munsif, out of the 
proceeds of the property that was about to besold 
in execution of the decree obtained from the Ad- 
ditional Subordinate Judge. Ths property was in 
the end gold, apparently sometime in the month of 
March, “1931, and out of the sale proceeds, asum of 
Rs. 267-12-9 was applied in part satisfaction of the 
decres obtained in the Court of the Munsif, the rest 
of it being applied ‘in part satisfaction of the 
decree obtained from the Court of the Additional 
Subordinate Judge. The decree-holder afterwards 
applied to both the Courts under O. XXXIV, r. 6 
of the Code of Civil Procedure for personal decrees 
against the judgment-debtor for the balance of the 
decretal amounts, Both the Courts gave him these 
decrees : 

Held, that the decrees were properly given and 
that in the circumstances of the case, it must be 
deemed in Jaw that the sale took place in execution 
of both the decrees and that in his application of 
December 2, 1930, under s. 73 of the Code of 
Oivil Procedure, the decree-holder though the ap- 
plication was not clearly worded, meant to ask that 
the property that was going to be sold in execution 
of the decree of the Additional Subordinate Judge 
should be sold also in execution of the decree of the 
Munsif, MAHIPAL SINGH v, KAMTA Prasad Oudhk 422 


$. 73, proviso (c)—Scope — Decree for the 
first time creating a charge— Whether excluded 
from operation of proviso, 

The words “a decree ordering its sale (the sale of 
immovable property} for the discharge of an incum- 
brance thereon "ins, 73, proviso (c), Civil Procedure 
Code, are quite general and apply wherethe charge 
exists independent of and prior to the decree, 
as also where it is created by the  decres 
itself. A decree which forthe first time creates 
a charge, is not excluded from the operation of the 

roviso. Ku. Ke KM. Kuppan CHETTIAR v. Korria 

OUNDAN Mad. 201 


s. 92, Sex Civil Procedure Code, 1908, O. 
XLI, r. 4 465 
8. 92—Suit by trustees for regulating 


CENTRAL 
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management and framing scheme—Necessity of 

sanction 4 

Assuming that s. 92, Oivil Procedure Code, hag 
no application to suits whose object is the assertion 
or vindication of personal or individual rights of 
persons claiming to be trustees, the mere’ fact that 
the plaintiffs may in a sense be trustees will not 
necessarily preclude the application of 8.92 if the 
reliefs in the suit relate not to the vindication of 
their personal rights but to the advancement of 
the interests of the institution itself by securing 
more efiicient management, 

Where owing to the large increasa in the 
members of the trustee's family, a suit was in- 
stituted for a decree appointing trustees from among 
the members of the family and for framing a 
scheme for the purpose of the charities : 

Held that 5. 92, was applicable to the suit Sunpara 
AYYAR V. MORARI VARADA AYYAR Mad. 369 (b) 
——~—-§.92—Suit founded on alleged breach of 

trust by trustee of a public religious trust— 

Consequential relief of taking of account, sought— 

Suit, tf comes within scope of s. 92. 

Where the plaintiff has founded his suit upon 
an alleged breach of trust by the trustee ofa 
public religious trust and seeks as a consequent 
relief, the taking ofan account, the suit comes 
within the scope of s. 92 and it cannot be 
instituted without sanction of the Advocate-Gene- 
ral. JANKI Bat AMBAL v, BRI THIRUCHITRAMBALA 
VINAYAKAR Mad, 63 

; S. 92—Tests tosee if a suit falls within 

s. 92. i 

The question whether a suit falls within 
s. 92, Civil Procedure Code, depends, not upon the 
character in which the plaintiff sues, but upon 
the natureofthe reliefs sought. If the suit ig 
in respect of an alleged -> breach of a public 
charitable or religious trust and for any ofthe 
reliefs specified in sub-s.1 of s. 92, the Adyo- 
cate-General’s sanction is necessary to its institu- 
tion, JANKI Bar AMMAL v. SRI THIRUCHITRAMBALA 
VINAYAKAR Mad. 63 FB 
—8, 92, O, XLI,r.4—Four out of five persons 

who have obtained consent of Collector appealing— 

Owing to his absent, remaining person not impleaded 

as appellant but as respondent—Subsequent appliea- 

tion by him Jor being transposed as appellant ~Held, 
appeal competent—aAppeal by some, competency— 

Appeal filed by all, whether abates by death of 

some, 

Where an appeal is filed by four out of five per- 
sons who had obtained consent of the Collector and 
the one who is not impleaded as appellant is m- 
pleaded as respondent, applies to be transposed as 
an appellant on the ground that his inclusion among 
the respondent wus due to misrepresentation of law 
regarding procedure, the appeal is competent as it 
is presented with the concurrence and atthe instance 
of such person. 

Per Skemp, J.—lf one of the persons who hag 
obtained sanction under s, 92, Oivil Procedure Code, 
does not join in an appeal it is the duty of the 
Court hearing the appeal to ascertain the circum- 
stances before deciding whether to proceed. 

A suit under s. 9?, Civil Procedure Code, or an 
appeal in sucha suit does notabate on the death of 
some of the plaintiffs, and there may be some ground 
to hold that on the death of some ofthe plaintiffs 
the remaining can appeal from the decree; but 
there is no authority forthe proposition that some 
of the persons who have obtained leave can either 
institute a suit or can present an appeal when the 
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remaining persons are alive and have not concurred remand in view of the provisions of, s. 10k (2), 
either in the institution of the sujt or in the pre- Civil Procedure Code. O. XLIII, r. 1 fu) cannot 
sentation of the appeal. BADRUL ISLAM ALI Kuan v. apply where the adjudication of the Oourt ol 
ALI BEGUM _ Lak. 465 first instance does not amount to a decree, 

3,95-—Suiton behalf of minor plaintif But an appeal preferred against an order o: 
—Wrongful arrest before judgment — Award of remand made in a cass of this nature can bi 
compensation to defendant —Compensatron, whether converted into a revision petition. MUTHAPPA CUHETT' 





recoverable from minor's estate— Procedure to be v. RAMAN ORETTY Mad. 252 
[ followed by Court. | ; s 105. See Civil Procedure Code, 1908 
Section 95 of the Oivil Procedure Code is not 1n s 115. 99% 
applicable to suits instituted by a next friendon —~—s,109, O. XLI, r. 23—Order under C 
‘behalf of a minor plaintiff, and where the Court awards -XLI, 7.23, is neither decree nor final order 
compensation for wrongful arrest before judgment Appeal to Privy Council does not lie. 
to the defendants in such a suit, the compensation An order under O. XLI, r. 28, Civil Procedure 
would, therefore, just like the award of coste, be Code, is neither a decree nor a final orderas is con 
recoverable from the minor's estate. templated by s 109, Code of Civil Procedure, a 


Tn such a suit itis for the Court to consider whe- the suit doesnot terminate but is still kept alive 
ther or not compensation ought to be awarded and Consequently, the case cannot be certified as fit fo 
if the Court is satisfied that in making the applica- appeal tothe Privy Council, Maumvp1 BEGAM 1 


tion the next friend was acting for hisownendsand ABDUL Hassan KHAN k Lah, 111° 
not in the belief that it was forthe interests of the W————s. 115, - 
minor's estate, the Court may either refuse to ex- Sgr Civil Procedure Code, 1908, O. XXXIII, r. 1 
ercise its discretion and refer the defendante to a 66l 
suit for damages or, ifthe analogy of O. XXII, r. 14, Szz Companies Act, 1812, Ech. I, Table A, Art. 27 
could be invoked, the Court may pass an order against T 





the next friend himself. RAMAHARI PATRO v. GOVINDA s 115—"Case decided’, what amounts tò- 


Rowa f i Mad. 831 Lower Court ordering to pay deficiency of court 

_—— s. 96. Ser Madras Hindu Religious Endow- fees within certain ne, Ba H M “ecs 
ments Act, 1927, s. 44 “530 decided.” ; 

——— 8.9 9—Whether contemplates question of A mere decision as to the amount of the court-fe 
qurisdictton . payable, does not amount to “a case decided” nor is i 


The question of jurisdiction is not one contem- a refusal to exercise jurisdiction. Oonsequently, n 
plated by B. 99, Civil Procedure Code. Dost MoHAM-  yeyision lies to the High Court from an order of th 
maD v, Firm Jat RAM DAMODAR Pesh, 971 (Court below calling upon the plaintif to make gooc 

the deficiency of the amount of court-fees withiz 





. ———sS, 100. euel 
- Ser Civil Procedure Code, 1908, O. Vi,r.7 71 certain time. Paras Nato v, Ran BAHADUR ` 
Sge Malice 31 ree Oudh 949 F | 
Ser User 361 (a) —— 8, 115 — Jurisdiction under s3. llo- 
Discretionary nature of. 





$. 100—Decision of fact—No error of law GENG E H . f 
S é Ng 4 ; The jurisdiction vestedin the High Oourt by s. 11 
Whether canbe interfered with in second appea of the Code of Civil Procedure is only discretionar 


: interf i d l | 
The High Court cannot interfere in second appeal patto gay that. s.115 does not apply to cases ii 


wi ecision of fact in the absence of an error of : 
In D a ABIR v. KESHO PRASAD SINGH Pat. 51 Which a decree has been passed in terms of an awar 


a . ; : is to take away that discretion altogether in suc. 
a eee ei a aaa le a ae cases, a conclusion whichis not warranted by th 
“The question whether the character of the build- a < kah a oF py apy ee DrOVIBLON n ae 

- jng in suit. bas undergone a change from that of WOd9. ate N A arai AL udh 1 
: payin to that of lettetpwa, because of some altera- ate C —No substantial inguste committe 
- tions: and extensions made thereto is not purely by lower Court im exercise of jurisdiction - 
„one of fact and the High Court is not debarred Renen lies a d 
from considering it in second appeal. U San. Mra Where thərə has been no substantial injustic 

» U TIN Rang. 1092 ` committed by the lower Court in the exercise o 
ve its jurisdiction no revision lies. Prem KIBHAN Da 


5.102. Ss» Provincial Insolvency Act, ~v. PEOPLES BANK or NORTHERN INDIA, LTD., LAHORE 
804 - 








1920, s. 15 Lah.) 
„5. 102—" Any suit of the nature cognizable |. ——— S. 115—Order _ subject to appeal—Hig 
by Courts of Small Causes," meaning of. Court, if has jurisdiction to interfere in revision, 
The words“ any suit of the nature cognizable The High Court under s. 115, Civil Procedur 

by Courts of Small Causes" in s, 102 of the Civil . Code, has no jurisdiction to interfere in revisio 
Procedure Code, indicate and mean any suit in with an order which is subject to appeal. KHURSHE 
which the claim is cognizable by Courts of Small ALIv, GHULAM MUSTAFA l All. 90. 

-. Causes as such. Maune Po Kyun v. MASHWE ————$,115—Power of High Court to interfer 
Rang. 804 FB merely on ground that applicant would  otherwu 


g.104(2), O. VII, r. 10, O. KULI, r. 1(u), suffer hardship. l 

O, XLI, r. 23—Order returning plaint— Order set The High Court has no power to interfere unde 

aside and case remanded on appeal— Order of s. 115, although the statutory requirements of tha 

remand, whether appealable—Scope of O XLIII, section are not fulfilled, merely on the ground tha 

r. 1 (a). ; otherwise the applicant might suffer hardship an 

Where a plaint was returned by thetrial might not have any other remedy opento him. Par: 
proper Court and Narta v. Ran BAHADUR Oudh 949 F 


- Court - for presentation to the h : : 
a appeal this order was reversed and the sult s, 115 —Record of case must exist — Passi 


was remanded for disposal on the merits: of an interlocutory order, whether case decided. 
Held that no- appeal lay from the order of Tha language of s, 115, Civil Procedure Qode 
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lays down, by necessary implication, that before 
the Court can exercise revisional jurisdiction under 
8. 115 there must be in existence, a record of a 
decided case which can be called for. Section 115 
doesnot authorise the High Gourt to call for the 
record of a pending suit. ; 

The passing of an interlocutory order, or the deci- 
sion of a preliminary issue which does not result in 
deciding the whole suit, is not a decision of a 
“case” within the meaning of s. 115, because no record 
of such a decided case exists, or can be constructed, 
apart from the record of the pending suit. Paras 
Nata v. Ran BAHADUR Oudh 949 FB 
——-s, 115, O. XLI, r. 23—Appellate Court 

setting aside lower Court's order and remanding 

suit with re-framed i:sue with directions to take 
further evidence 

“Appeal, whether 

under s. 115. 

- Where the Appellate Court sets aside the lower 
Court’s order and remands the suit with an issue 
re-framed, with directions to take further evidence 
if necessary, the order is illegal and not appealable 
as itis not one under O. XLI, r. 23, Civil Procedure 
Code. 

[The order was set aside by the High Court in 
exercise of its powers under s. 115, Civil Procedure 
Code.) MUNIOIPAL COMMITTEE, ABoHAR v. Meem Rag 

Lah 86 
——s,. 115, Sch, Il, paras. 15,16—Award— 

Objections to validity of award rejected—Judgment 
| în terms of award—Finality of—Revision against 

decree, if maintainable. 

' Where an objection to the validity of an award is 
‘rejected and the Court proceeds to pronounce judg- 
ment and passa decree in terms of the award, the 
decree is final and cannot be challenged either by 
way of appeal or revision. The applicant will be 
debarred from obtaining redress under s, 115, Oivil 
Procedure Oode, even ifthe arbitrator had exceeded 
his jurisdiction or had acted without jurisdiction. 

Per Zia-ul-Hasan, J.— It is doubtful if their 
Lordships of the Judicial Committee intended to lay 
down in Ghulam Jilani v, Mohamad Hasan 291A 51 
a univereal rule that in no case whatsoever an order 
passing a decree in terms of an award of arbitrators 
is revisable by the High Court. BALAK Ramv. MR. 
RAMJIWAN LAL DIKSHIT Oudh 11 
———— 88. 115, 151, 105, O. XXXIV, r. 4—Held, 

that order was not one passed on review and hence 

no appeal lay—Whether can be looked as one 
| passed under s. 151—Revision, if maintainable 
where appeal could have been preferred. 

Held, that the order passed on August 16, 1933, 
could not be deemed as one passed on review of the 
previous order of October 17, 1931. It could at 
the most be looked upon as having been passed 
under 8.151, Civil Procedure Code, and consequent- 
ly there could be no appeal against the order of 
‘August 16, 1933. 

Held, further, that the correctness of the order 
of August 16, 1933, could be impeached under s. 105, 
(1), Civil Procedure Code, by preferring an appeal 
against the final decree which followed the order. 
But this not having been done, the revising Court 
could not be asked to exercise its jurisdiction. 
SHEOLALSA GANGRADE v, HIRA GUJAR Nag. 998 
——— 8. 135 (2)—Obdjections filed soon after 

judgment-debtors are produced in Court— 

Acquiescence in arrest, if made out, 

Where the judgment-debtors lodge their objection 
in the Court soon after they are produced in Court 
though after they were ordered to and did furnish 
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security, there is no &cquiescence on their part in 

their arrest. Firm or HARKISHAN RAMKISANDAS v. 

FIRM or GOKULOHAND MUNNALAL Nag. 507 

“—-~-—- 8. 135 (2)—Privilege of exemption from 
arrest under s. 135 (2)—Hztent of. 

The privilege of exemption from arrest granted 
under the provisions of 8, 135 (2) of the Oivil Pro- 
cedure Code, enuresfor the benefit of a party while 
he is going to or attending a Court and lasts till he 
returns from the Court to his ordinary placeof re- 
sidence. Firm or HARKISHAN RAMKISANDAS v. FIRM oF 
GQoKULOHAND MUNNALAL Nag. 507 
—— sS. 135 (2)—‘Tribunal’, if covers tribunals of 

British India as well as of Native States, 

The word ‘tribunal’ in s. 135 (2), Oivil Procedure 
Code, covers tribunals both of British India and of 
Native States, Firm or HARKISHAN RAMKISANDAB v. 
FIRM oF GoKULCHAND MUNNALAL Nag. 507 


——— sS. 141, Sze Bihar and Orissa Village 
Administration Act, 1922, 5. 59 (3) 988 
—— 88.144, 148—Held, on facts, that order 


wasione under s. 144 and not under s, 148-— 

Order, if a decree and appealable, 

In an appeal ina suit for possession of land by 
demolition of a house, the High Court allowed the 
judgment-debtor toremove the materials of the house 
within three months. In the meanwhile the decree- 
holder had obtained possession of the land and the 
building. The judgment-debtor applied to the 
Munsif for possession of the land by demo- 
lition of the building and the Munsif inter- 
preted it as being an application for possession. 
He decided that possession should not be delivered 
to the judgment-debtor, but he directed that the 
house should be demolished by the Amin under the 
orders of the Court at the expense of the judgment- 
debtor, and. he also remarked that the period taken 
by the Court in deciding the objection which the 
decree-holder had made to this application should 
be excluded from the three months allowed to the 
judgment-debtor for the removal of the mate- 
rials ; 

Held, thatthe order was one under s. 144, Qivil 
Procedure Code, and not one under s. 148 and hence 
a decree and, therefore, subject to an appeal, KuHUR- 
BHED ALI Vv. GHULAM MueTara All. 908 

S, 145—Property attached entrusted with 

KUDU GONE pandan, held not a surety and not 

iable. 

The amin attached certain crops belonging toa 
judgment-debtor and the suppurdar to whom the 
crop wasentrusted was found to have disubeyed an 
order ofthe Court: 

Held, that the supurddar was not at all a surety 
within the meaning ofs, 145, Civil Procedure Code. 
He did not undertake any liability for the perform- 
ance of the decree, nor was he liable as a surety for 
the restitution of property taken in execution ofa 
decree, nor was he liable for the payment of money 
etc. NANHOON v., GENDIVA All. 45 
——— 8, 145—Surety undertaking to produce 

judgment-debtor on every date fixed— First date 

fixed in presence of surety and judgment-debtor— 

Specific notice to surety, f  necessary—Notice 

under s. 145, regarding realization of decretal 

amount—Necessity of, 

The surety undertook to produce the judgment- 
debtor on every date fixed and on the first date on 
which the judgment-debtor absented himself wag 
fixed by the Oourt in the presence of the judgment- 

production of a pro- 


debtor and the surety for the 
tection order: 


Held, that there was no need to give the surety 


xviii 
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pecific notice te produce the judgment-debtor on that 
Held, also, that notice under st: Oivil Proce- 


dure Code, should be given to the surety regarding the 
realisation of the decretal amount from him. MAULA 


BakHsH v ALLAH DITTA Lah. 373 (a) 

$.149, Ses Civil Procedure Code, i908, 

Q, VII, r.)1 790 
—-— s5. 151, 


"Ser -Oivil Procedure Oode, 1903, s, llo 998 
Sze Oivil Procedure Code, 1908, O. IX, rr. 8, 9 602 

———Ss, 151—No special provision —Inherent 
power should be used in interests of justice. 

‘Section 151, Civil Procedure Oode, allows a Court 
to use its inherent powers in the interests of justice 
where -there ‘is no special provision in the Code for 
dealing with a particular situation. Dost MOHAMMAD 
v. FIRM JAI Ram DAMODAR Pesh, 971 

$.152. Ssn Decree ~-Amendment 436 
——— s8. 152— Entry in decree made in party's 
application and after hearing objection of opposite 
party—Whether can be corrected on application 
of opposite party behind back of applicant. 

Where the entry in the decree to which objection 
was made by the opposite party had been made 
deliberately by the Court on the application of the 
applicant after due consideration of the circum- 
stances : 

Held, that it may have been right or it may have 
been wrong, but it was not an error that could be 
corrected ‘by an order passed under s, 152, Civil 
Procedure Code, behind the back of the applicant 


without giving him an opportunity of being 
heard, MAKUND Ram KATHOLIA v, Harsans LAL 
All. 618 ta) 


—— 0,1, r. 1—Whether 
court-fee, 

Per Henderson, J,—Order J, r.1, Oivil Procedure 
Code, merely provides for procedure and has nothing 
todo with the payment of court-fees, Haru BEPARI v, 
Roy K6HITISAH Buusan Roy Cal. 780 
——— 0.1, r. 8. Ser Civil Procedure Code, 1908, 

B. Li, Expl. VI 540 
0.1, rr. 8, 13—Objection as to non-joinder 

should be taken in trial Court—Omission, whether 

can be repaired in appeal—Transfer of Property 

Act (IV of i882), s. 53, 

A plaintif who filed a suit under s. 53, Transfer of 
Property Act, failed to sue on behalf of or for the 
benefit of the creditors of the judgment-debtor but no 
objection was ‘taken in trial Court andthe suit was 
decreed ; 

Held, that -as the defendant elected to go to trial 
‘upon the footing that the plaintiff was entitled to 
bring ‘the suit and had been content that the suit 
should be-heard onthe merits on that basis, he was 
-not entitled in the Appellate Court to claim tbat 
‘the suit as framed was not maintainable by reason of 
7g. 93, Transfer of Property Act. Ram NARAYAN 
“PANDAY v. Ram PARAMARATH BapRiMissex Rang. 248 

O |, r.10—Parties, addition of—When to 
be-made. 

‘Under O. I,r, 10, Qivil Procedure Code, a person 
-may be added as ẹ party to a suit in the following 
two cases : (1) when he ought to have been joined 
-as -plaintif or defendant, and not so joined, or (2; 
‘when, without his presence, the question in suit 
cannot be completely decided. 

Where by allowing a person to beimpleaded as a 
party the nature of the suit will be altered, the 
application should not be allowed. Mouxu1 JERAMDAS 
JETHANAND V, TIKAMAL MULOHAND Sind 814 

O. |, r. 10—‘Questions im suit” 


concerns payment of 





involved 
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refers to questions between parties to suit as 

plaintiff and defendant. 

“ Questions involved in the suit” in O. I, r. 10, 
Oivil Procedure Code, refer only to questions be- 
tween parties to the suit.. Further, they refer only 
to questions as between plaintiffs and defendants, 
and not to questions which may arise between co- 





plaintiffs or between co-defendants tnter se. MUKHI 
JERAMDAS JETHANAND v, TIKAMAL MULOHAND 
Sind 814 
-O, Ilr. 2. 
SEE Oivil Procedure Code, 1908, s, 11 «490 


Sez Civil Procedure Code, 1908, O XXXIV, r. 1 


238 (b) 

SEE Mortgage 238 (b) 
See Provincial Small Cause Courts Act, 1887, 
Sch IT, Art, 31 1119 
O. ll, r. 2—Instalment bond—On default 


of instalment creditor entitled to sue for whole 

amount or forinstalments due—Right to sue for 

whole amount waived and suit for instalments only 
filed—O. 11,7. 2, whether a bar to future claim 
in respect of further instalments, 

Where a creditor hasan optioneither to 
the whole amount or to sue for 
only and he exercises his option of suing for the 
instalments only and waives the right to sue for 
the whole amount, there is no longer any cause .of 
action left to him for suing for the whole amount. 
It follows that atthe time when the suit is brought, 
he disentitles himself from suing for the whole 
amount, and, therefore, O.I, r. 2, Civil Procedure 
Code, would not be a bar toa future claim brought 
by him when further instalments fall due. Ramsarup 
Vv, PEARE LAL | All, 53 


———— 0O, If r. 2—Portion of shamilat land re- 
claimed by one proprietor—Others filing suit for 
ejectment—Suit dismissed—Former reclaiming 
further piece of shamilat land-—-Another suit for 
ejectment from land subsequently reclaimed, if 
barred, 

Where one of the proprietors re-claimed shamilat 
landand asuit for ejectment brought by the pro- 
prietary body was dismissed and then the former 
reclaimed a further piece of skamilat land : 

Held, that O. LI, r. 2, Civil Procedure Oode, -was 
no bar to a subsequent suit to eject him from the 
land reclaimed subsequeotly. RAM SINGH v. MALHA 

Lah, 112 

O. ll, r. 2—Two unconnected and separate 
buildingson land —Suit for removal of one and 
possession of land underneath,  dismissed— 

Subsequent suit for demolition of other 

construction—Held not barred either under O. II, 

r 2 or by res judicata—Res judicata, 

Where two separate and unconnected buildings 
were constructed on a land, and the suit by the plaint- 
iff for demolition of one of them and for possession 
of land underneath it was dismiased ; 

Heid, that asubsequent suit for demolition of the 
other construction was not barred either under O, 
If, r. 2, Civil Procedure Code, or by res judicata, 
Each construction gaverise toa separate cause of 
action and there was nothing to prevent the plaintiff 
from suing on acause of action in respect of one 
or more ofthe constructions and leaving ‘toa ‘later 
suit any relief in respect of a cause of action arising 


sue for 
the instalments 


‘gut of another construction, BANDAN KURMI v, BINDRA 


KURMI all, 620 
O. li, r, 3—Cause of action for personal 
decree in suit on pro-note—Whether can be joined 


to cause of action on mortgage—Held, that 
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transferees from morigagor 

were not necessary parties, 

The cause of action for a personal decree upon 
the promissory note is incompatible with, and 
cannot be joined to, a cause of action upon 
the mortgage; for the relief sought in respect 
of the claim based on a promissory note isa per- 
sonal decree against the promisors, whereas the 
decree in a mortgage suit does not impose any 
personal obligation upon the mortgagor to pay the 
mortgage debt, 

Held, on facts, that in a suit on the mortgage, 
the transferees from the mortgagor of the proper- 
ty subject to the mortgage in suit were proper 
but not necessary parties. V. E. A, R. M. CHETTYAR 
Friem v. Ko Saws OHN Rang. 828 

O. II, r. 5—Promissory note—Suat by only son 
of promisee as sole surviving co parcener or in 
alternate as heir and legal representative of 
father—J oinder of the two claims— Legality. 

On the death of the person in whose favour a 
promissory note has been executed, his only son 
cannot claim the sum as the sole surviving co-parce- 
ner ofa joint and undivided Hindu family of which 
he and his father were members, or, in the alterna 
tive, as the soleheir and legal representative of his 
father. The two claims cannot be joined together 
under O, II, r,5, Civil Procedure Oode. It makes 
no difference that the second claim is in the alter- 
native to the first, KAMALAKANT GuPALJI v MADHAVJI 
VAGHJI Bom 145 


——— 9. Ill,r. 4 (2)—Court’ includes not only 
Court where original power-of-attorney is filed 
but also one to which case is transferred but does 
not include one which ceased to exercise jurisdiction 
The Court which is contemplated by O, II I ` 

(2), Oivil Procedure (ode, includes not ‘only the 

Oourt where the original power-of-attorney was filed 

but also in view of the provisions of 5%. 159 Civil 

Procedure Oode, the Court to which a casa is sub- 

sequently transferred. The Court which has ceased 

to exercise jurisdiction ina case cannot grant leave 

to determine a power-of-attorney. FAZAL QADAR v 

F'azau [LLARI Pesh. 922 

———-0.V, r. 2 (2). Sge Decree 355 

=. wal, Nn as to advisability of 
pe substitute service—Practice— A ppellate 
On appeal the whole case is befor 

Court and it is within its powers E pe ae 

legality as well as the propriety of all orders passed 

in the course of the trial including thos» relating to 
service of the defendants, passed by the trial Ons 

The Appellate Court will be slow to interfere i 

matters: which were within the discretion of the trial 

Oourts, but there is no provision of law which bars 

its jurisdiction to consider them, In a matter like 

this, it is not possible to lay down any hard and fast rule 
as to when and under what circumstances tho Appel- 
late Court ought to interfere, It is for the Court in 
each case to determine on its peculiar facts whether 
substituted service had or had not been properly or- 
dered. Firm MANGAT Ram-Nanak OHAND y Firm Ram 
RAOHHPAL-Salv NATH Rar a 92 


—— 9. VI, r. 7,0. XLI, r. 33, s. 100— 
0. VI, r. lT and O. KLI, 1. 53- Power oh Ce Gi 
grant relief party is entitled to though not prayed 


or. 
Order VI, r. 7, Civil Procedure Oode 

) , ’ el 7 

powers the Court to grant any relief w nly 

think just to the same extent as if it had been asked 

for. Similarly r, 33, 0, ALI, Oivil Procedure Code 

e 3 


though proper parties 
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confers on the Appellate Oourt very wide powers to 
pass any decree and make any order which ought to 


have been passed or made and to pass or make such 
further or other decree or order as the case may re- 


quire. ILAM Din v. DESONDHI Lah. 71 
———-O. VII, r. 10. See Civil Procedure Code, 
1908, s 104 (2) 252 


—O. VII, r. 10—Court having jurisdietion— 
Whether can act under O. VII, r.10—Forum, choice 
of—Plaintiff, if can change forum when Court 
has jurisdictton—J urisdiction. 

If a Court has jurisdiction, it is impossible for it 
to act under O, VII, r. 10, forthe Court itself, if it 
has jurisdiction, is the Court in which the suit should 
be instituted. It is true that in many cases the plain- 
tiff has the choice of forum, but once a plaintiff has 
selected to choose his forum, he cannot change it at his 
own pleasure. Having selected the Court in which 
he proposes to file his case, if that Court has juris- 
diction to deal with it, the case must remain therein 
the ordinary way. Where therefore the plaint shows 
that the Court in which it 1s filed hasjurisdiction to 
deal withit, the plaintiff cannot be allowed to with- 
draw the plaint to be filed elsewhere V. R. A. R. M. 
OHETTYAR FIRM v, O R. ^, O. T. NAOHIAPPA ONETTYAR 

Rang: 613 

———-0O. VII, r. 10--Jurisdiction to entertain suit 

challenged—Application for amendment — Court 

finding it has no jurisdiction —Original plaint 
should be returned. 

Under O. VIl,r. 10, Oivil Procedure Code; the 
plaint should be returned, and the word “plaint” 
refersto the plaint which is the basis of the suit at 
the time itis returned. Whereobjection is raised as 
to the jurisdiction of the Court to entertain the suit 
aud the plaintiff applies for amendment but the Oourt 
tinds it has no jurisdiction to entertain the suit, the 
Court should orderthe return of the original plaint 
to the proper Oourt and not the plaintin the amended 
form. V R.A, R. M, OmETTYAR Firm v. O. R.A. O. 
T. NACHIAPPA CHETTYAR Rang. 613 


——— 0O. VII, r. 11, s. 149—Application for leave 
to sue as pauper—Order dismissing application— 
Court, whether bound to grant time suo motu to 
file duly stamped plaint—Effect of dismissal and 
representation. 

An application for leave to sue as a pauper is not 
governed by O. VIL, r. 11 of the Civil Procedure Code, 
and it is not incumbent onthe Court to grant time to 
file a properly stamped plaint, though the Court may, 
on application being made, grant time to do so. 

When an application for leave to sue is rejected, 
the unstamped plaint falls to the ground and a duly 
stamped plaint whichis subsequently presented 
cannot be treated for purposes of limitation as.having 
been presented on the day on which the application 
for leave to sue as a pauper was presented. VATTAR 
KRISANA AYYANGAR V. JANAKI AMMAL Mad, 790 


O. IX, r. 2—Duty of Court to fix time within 
which process feeis to be paid - Date not fixed— 
Material irregularity. 

It is clearly the duty of the Court when direct- 
ing the deposit of money for the process fee to fix 
a time within which the fee is to be paid. When 
no such date is fixed, itis a material irregularity as 
the plaintiff is thereby deprived ofa decision on the 
merits of his suit. GURDITTA Ram v, BAHADUR SINGH 

Pesh. 250 

O. IX, rr. 8, 9, O. XXII, r. 3, s T51-— Order of 

dismissal in default in ignorance of death of 

plaintif —Legal representative, if should apply 
under 0O. IX, r.9 to set aside order—Such 
application made—Whether can be held to fall under 








memen 
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0. XXII, r. 3—Power under s, 151 exercised and 

order set aside—Propriety of. 

Where a suit is dismissed undere O. IX, r. 8, Civil 
Procedure Code, in ignorance ofthe death of the 
plaintiff there is no need fora formal application by 
the deceased plaintifi’s legal representatives under 
O. IX, r. 9, to set aside the order of dismissal. When 
such an application is made, it can beheld to fall 
under O. XXII, r. 3, andthe Oourt can exercise its 
powers under s. 191 in setting aside that order and 
restoring the case to file. LAXMINARAYAN v. LaxMIBAl 


Nag 602 

——-0. 1X, r. 9. SER Succession Act, 1925, s. 292 
384 (a) 

O. IX, r. 9—Dismissal for default — 


Restoration—Sufficient cause. 

Where a suit is dismissed for default, it cannot 
be restored until and unless avalid cause is esta- 
blished or non-service of the notice is proved FAZAL 
QADAR v FAZAL ILLAHI Pesh. 922 
O. IX, r. 9—Restoration application after 

seven days on ground that party was too poor to 

possess watch and was busy in searching accounts 

— Held, no suficient cause. 

At 11-30 on November 20, the plaintiff and his 
witnesses were not presentin Court and no witnesses 
had been served with summons. When the Judge 
ordered warrant to issue on payment of his process 
fees, the Counsel for the plaintiff stated that he 
could not pay them and that he had no instructions 
from his client; the Judge then dismissed the suit 
at 11-53. Even when at 11-59 the plaintiff and his 
brother appeared in Court, the Oounsel for 
the plaintif made no application to the Court for the 
suit to be restored. The application íor the restora- 
tion of the suit came after a lapse of seven days, 
on the ground that the plaintif was too poor to have 
a watch or clock to know the correct time and that 
they were busy with the search of some accounts; 

Held, that there was no sufficient cause within the 
meaning of O. IX, r. 9, Oivjl Procedure Code, and 
that the suit should not be restored. GuLaBoMAL 
BASRIOMAL v. FATAMAL BASRIOMAL Sind 942 

O. IX, r. 9— Decree —Ex parte—Restoration 

— Party arriving late—Suit dismissed— Restoration 

on payment of cosis—“Sufficient cause ” 

No rigid rule can be laid down that in all cases 
where a party arrives late in Court and finds his suit 
dismissed, he is entitled to have as of course his suit 
restored on payment of such costs as may be incurred 
by reason of his default. Each case must be dealt 
with on its merits bearing in mind that O. IX,r 9. 
Civil Procedure Code, requires that “sufficient cause” 
be shown and that the dismissal of a suit for non- 
appearance of the plaintiff is a heavy penalty; what 
is “sufficient cause” in each case must quite obviously 
depend upon the particular facts. GULABOMAL BASRIO- 





—_— 


MAL Vv. FATAMAL BasRIOMAL Sind 942 
——— 0O. IX, r. 13. Ses Oivil Procedure Oode, 

1908, O. XXXIV, r, 6 705 
————-O. XI, r. 21—Discretion of Court under 


0. XI, r. 21, when to be exercised, 

The principle governing the Court's exercise of its 
discretion under O. XI, r. 21, Civil Procedure Code, is 
that it is only when the default is wilful and as a last 
resort that the Court should dismiss the suit or strike 
out the defence, V. R.A. R. M. Onerryar FIRM v. 
O. R. A. O. T. NAOHIAPPA OHETTYAR Rang. 613 
——— O, XX, r. 14 (1) (b)—Pre-emption decree— 

Direction as to possession on payment—Property 

in possession of mortgagees— Pre-emptor, if merely 

pre-empts equity of redemption 
” By r. 14()) (b), O. XX, Oivil Procedure Code, the 
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Court decreeing a claim to pre-emption is bound to 
direct that on payment into Court of the purchase 
money, etc., the defendant shall deliver possession 
of the property to the plaintiff whose title thereto 
shall be deemed to have accrued from that date. 
If the property is in possession of the mortgagees, 
the pre-emptor merely pre-empts the equity of re- 
demption and if he deposits the money in Oourt 
within the period specitied bythe decree, he need 
not execute the decree for possession nor need he 
immediately sue the mortgagee for possession. 
Fates CHAND v, MOTI SINGH Lah. 78 

O. XX, r. 18 (1) — Partition decree not 

containing directions as required by 0. XX, r., 18(1) 

—Plaintiff failing to get it corrected —Whether can 

ask Court to transfer proceedings to Collector. 

Where the decree gives no directions as required 
by O. XX, r. 18, el. (|), Civil Procedure Oode, and 
is defective, itisincumbent upon the plaintiffs to 
have it corrected within the time allowed by law 
and if they fail to do so, they cannot ask the Oourt 
to transfer the proceedings to the Collector in the 
absence of any such directions contained in the 
decres, KHAN MAHOMED Vv HEMANDAS PRITAMDAS 

Sind 373 (b) 

———— 0O. XXI,r. 1 (a) (b)—Eight ofi judgment- 

debtor to choose between (a) and (b) in absence of 
special direction. 

In the absence of a special direction, the judgment- 
debtor is entitled to choose between cls. (a) and (b) 
of O XXI, r. 1, Civil Procedure Code. It makes no 
difference that the decree is a compromise decree. 
Firm AMOLAK RAM-DWARKA Das v, Firm Ropa MAL- 





RAMSARN Das Lah. 352 
O. KAI, r. 2. 

Ser Civil Procedure Code, 1908, s. 73 347 

Sze Mortgage 1074 


O. XXI, r. 2—Adjustment under O. XXI, 

r. 2, essentials of —Execution. 

In order to constitute an adjustment which can be 
recorded under O. XXT, r. 2, Oivil Procedure Oode, 
it is necessary that the arrangement between 
the parties should extinguish the decree either wholly 
or in part, DINENDRA MALLIOK v. PRADYUMNA KUMAR 





MALLIOK Cal. 1074 
———— O. XXI, r.2— Agreement between deeree- 
holder and judgment-debtor —Actual carrying out 


of terms agreed to be consideration for entering 

satisfaction — Default of decree-holder to apply to 

enter satisfaction though possession obtained— 

Application by judgment-debtor under O. XXI, 

r. 2~ Limitation for, when commences, 

If the contract between the decree-holder and the 
judgment-debtor is that the actual carrying out of 
the terms of the contract should be the consideration 
for entering satisfaction of the decree, then unless 
those terms be carried out,it may not be open to the 
judgment-debtor to apply to the Oourt successfully.to 
have the adjustment recorded. 

Under an agreement between the holder ofa mort- 
gage decree and the judgment-debtor, after the 
decree-holder had got delivery of possession he was to 
file a petition in Court to enter up satisfaction. He 
got possession but failed to apply to enter up satis- 
faction within one month of taking possession. The 
judgment-debtor applied under O. XXI, r. 2, Civil 
Procedure Code : 

Held,that time commenced to run only from the 
date when the decree-holder got possession of the 
property and not from the date of the agreement and 
that asthe application under O. XXI, r. 2, was filed 
within three, months, it was in time. PATIBANDLA 
RAGHUPATHIRAYADU V. GARAPATI PIOHAYYA Mad. 964 

e 
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-——— O. XXI, r. 2— Question whether alleged 
adjustment extinguishes decree, whether question 
of fact:—Held, on facts that adjustment fell 
within 0. KAI, r. 2 
It is a question of fact to determine whether the 

alleged adjustment is intended to extinguish the 
decree, and if it does the adjustment will be com- 
plete, no matter whether the compromise that is 
made to wipe out the decree is to be performed at 
some future date: 

Held, (reversing Thakur Das Kalyan Das v. Jagan 
Nath Charan Das, 150 Ind. Oas. 237) that the ad- 
justment fell within the purview of O. XXI, r. 2, 
Oivil Procedure Code, even though it involved future 
payment. Frea JAGAN NÑATH-CHARANDAS v, FIRM 
THAKAR Das-KALTAN Das Lah, 701 (a) 
———0. XXI, r. 10— Application for transmission 

of decree to another Court—Whether a substantive 

application for execution—Order of transmission, 
uf only a ministerial order—Application for 
execution totransferee Court more than twelve 
years after decree —Whether barred—Limitation 

Act (IX of 1908), Sch. I, Art. 182. 

An application made to the Court which passed 
the decree for transmission of the decree to another 
Court is not a substantive application for execution. 
The transmission order is a ministerial and not a 
judicial order, Such an order can be passed ex parte 
and the Oourt passing ithas no jurisdiction to de- 
cide whether a subsequent application in the trans- 
feree Court will be within limitation or not. Con- 
sequently, an application for execution filed more 
than twelve yearsafter the passing of the decree is 
barred being beyond time. Drvipss v. MOHAMMAD 
AKBAR KHAN Lah. 127 

O. XXI, r.10—Partial transfer of execution. 

There is no provision in the Code of Civil Procedure 
allowing partial transfer of execution; Ram MOHAN 
LAL v. RADHEY LAL Oudh 921 

O. XXI, r. 11. Sze Execution 752 

O. XXI, r.16—Assignment out of Court not 
recognised by execution Court—Existence of such 
assignment, tf debars decree-holder from executing 
decree. 

Private transactions outside the Court cannot be 
recognized by the execution Court when the al- 
leged assignee has not come forward to claim such 
right and get his name substituted. There is nothing 
in the provisions of O. XXI, Civil Procedure 
Code, which debars the original decree-holder, 
whose name appears on the face of the 
record,. from executing the decree merely be- 
cause there has been some assignment out of 
Court which has not yet been recognized by the 
execution Court. Umrao SINGH v. PAHLAD SINGH 

All, 238 (a) 

——— 0. XXI, r. 50 (2)—Limitation Act (IX of 
1908), Sch, I, Arts. 181, 182%- Decree against firm — 
Application for execution against partners not 
served in suit— Limitation—Article applicable, 

An application under O. XXI, r. 50(2), Civil Pro- 
cedure Oode, for leave to execute a decree against a 
firm against the partners of thefirm who were not 
served in the suit, is merely an ancillary application 
inan application for execution and is governed by 
Art. 182 of the Limitation Act, and not by Art. 18], 
The fact that the application is not framed as one for 
execution but as one for determining the liability 
of the partners who were not served in the suit does 
“not make any difference, A. H. S. KUPPUBWAMI AYYAR 


v. RaTHILAL SoMABHAI & Co. Mad, 907 
————— 0, XXI, r. 58, Sep Civil Procedure Code, 
1208, s. 47 410 
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a 
————O, XXI, r. 58— Whether applies to a mortgage 
decree for sale. 
Rule a O, XXI, Civil Procedure Code, does not 
apply to a mortgage decree forsale. Monammap 
IBRAHIM v. BHAGWAN Das All. 885 


O. XXI, r. 58, O. XXXVIII, r. 8—Attachment 
before judgment—Effectof. 

Although claims to property attached before 
judgment should be investigated, if made, according 
to the procedure laid down by O. XXI, r. 58, it 
does not follow that a person who hasa claim to 
such property is bound to make an objection 
before the decree. Attachment before judgment, 
although according to the provisions of O. XXXVIII, 
r. 1], it enures for the benefit of the plaintiff, if 
he subsequently obtainsa decree, upon his makin 
an application for execution, is, up till the decree, 
only an attachment, and the plaintif cannot take 
any further steps against the property. It is 
further not certain that the plaintiff will obtain a 
decree, and, if his suit is dismissed, the attach- 
ment would also be discharged, It isnot, there- 
fore, necessaryfor any person who has claim to 
property attached before judgment to prefer a 
claim, though he may doso if he wishes under 
the provisions of O. XXXVIII,r.8. His failure to 
do so, however, cannot amount toany negligence or 
justify his subsequent claim being dismissed under the 
proviso to O. XXI, r. 58 (1). The question of the 
delay of any objector in bringing forward a claim 
should be decided with reference to the date of 
the decree, or rather the date of the application 
for execution made by the decree-holder and it is 
only according to that date that the conditions laid 
down in the proviso to O. XXI, r 58 (1), should be 
decided, PRAGJI LILADHAR V. PRALHAD Mapuo PATIL 


Nag. 353 
———O. XXI, r. 58 (1) 





proviso—Proviso to 
0. XXI,7r. 58 (1), if applies to case of objections 
made toattachments before judgment—Claim not 
made until after applicatron for execution— 
Whether “designedly or unnecessarily delayed.” 
The proviso to O. XXI, r. 58 (1), Civil Pro- 
cedure Oode, applies to cases of objections made 
to attachments before judgment but a claim, which 
is not preferred either until after the decree or 
until after the application for execution is made, 
cannot be said to be a claim that is “designedly or 
unnecessarily delayed’ within the meaning of that 
proviso, PRAGJI LILADHAR v. PRAHLAD MADEO 
PATIL Nag. 353 
- O. XXI, rr. 58, 59. Sze Limitation Act, 
1908, Sch, I, Art. 11 199 


—_——U. XXI, rr. 58, 63—Transfer by debtor— 
Transferee's objection under O. XXI, r 58, allowed 
—Debtor subsequently adjudicated imsolvent— 
Application by attaching creditor to annul transfer, 
competency of—Omission to file suit under 
0. KAJI, r. 63, effect of. 

Where a creditor attached his -debtor's property 
and an order was passed against him under O. XXI, 
r. 58, Civil Procedure Code, on the objection of the 
debtor's wife to whom the debtor had sold the 
property and after the adjudication of the debtor 
as an insolvent,the creditor moved the Insolvency 

rt to annul the sale ; 

orld that O. KAI, r. 63, Oivil Procedure Code, 

did not preclude the creditor from applying for 

annulling the sale in insolvency proceedings, even 

thouh he had not fileda suit within one year, inas- 
mu as the creditor was actng in a representatives 
cacity in moving the Insolvency Oourt, and the 
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disability under O. XXI, r. 63, is onlya personal 
one. RENGAMMAL v. VARADAPPA Natpu Mad. 175 ia) 
-———— O XXI, rr. 58, 100— Application under 

r. D8, disposed of— Court, if has jurisdiction to 

entertain application by same person under r. 100. 

The order disallowing a claim under O. XXI, 
r, 58, Oivil Procedure Code, being conclusive subject 
to the result of a suit to establish the claimant's 
rights, the Court has no jurisdiction, after disposing 
of the application under r. 58, to entertain an 
application by the same person under r. 100. 
PARMESHWAR MAHTON v. BHAGAT NARAIN Pat, 398 (a) 

O. KAI, r. 63, Sez Civil Procedure Code, 

1908, s. 47 229 

. XXI, r. 63— Claim petition filed late— 

Order notifying claim and recording petition 

without investigation — Adjournment of  sale— 

Power of Court to investigate claim, 

Where on an objection to an attachment prefer- 
red under O. XXI, r. 58, Civil Procedure Code, the 
Court made the following order: “Petition is 
filed late. Olaim will be notified. Subject to that 
the petition is recorded:” 

Held, that the order could not be regarded as 
an implied adjudication on the merits against the 
claim and there was nothing in law to prevent 
the Executing Court from investigating the claim 
more fully when duly moved by the claimant 
before the sale actually took place Manroxka MUDALI 
v. V. ABDUL KARIM SAHIB Mad. 863 


O. XXI, r. 63—Claim proceedings—Objectors 
ampleading decree-holder and judgment-debtor— 
Judgment-debtor remaining ex parte—Order passed 
—Suit by judgment-debtor under r. 63—~Maintain- 
ability. 

Where the objectors impleaded both the decree- 
holders and the judgment-debtor in their claim 
proceedings and the judgment-debtor was served 
to appear in those objection proceedings and when 
he did not appear an order was passed by the 
executing Oourt to the effect that proceedings 
would be ex parte so far as he was concerned: 

Held, that the judgment-debtor was made a party 
to the claim objections, and in these circumstances, 
the order was made against him as well as the 
decree-holders in those claim proceedings and hence 
O. XXI, r. 63, Oivil Procedure Code, gives the 
‘judgment-debtor the right to institute a suit for 
declaration without having to do anything more. 

It is a question of fact in each case whether a 
judgment-debtor is a party to objection proceedings 
and whether the order passed in them is made 
against him. NAUBAT RAI v. OHUNI Lar Lah. 825 


———-0. XXI, r. 64, ss, 60, 47—Order for sale— 
Judgment-debtor, if has: right of appeal—Objection 
that property 1s not saleable under s, 60, made 
after: sale but before confirmation of sale— 
Maintainabiltty of —Fact that judgment-debdtor did 
not object to attachment—Whether amounts to 
estoppel against him—Objection asto non-saleability 
of property— Whether governed by s, 60. 

Under the new Oode of Oivil Procedure when: an 
order for sale is made under O. XXI, r. 64, the 
judgment-debtor has no right of appeal. 

The right to object to the sale of a non-gale- 
able property arises after such a sale has taken 








palce. When a sale has been confirmed and the 
property has become completely vested in the auc- 
tion-purchaser, it may be said to implya decision 


that the property was saleable, which may operate 
as a bar against any objection raised by the judg- 


° ment-debtor after the confirmation ; but that argu- 
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ment cannot be applied toa case where there has 
yet been no confirmation and the sale is still subject 
to confirmation. It is impossible, in the latter case, 
to say that there has been by a necessary implication, 
any decision, at any stage of the case, that the 
property was saleable, which would be conclusive 
as between the parties and would operate as a bar 
against all objections, 
The objection that certain property is not saleable 
is an objection to the execution of the decree gov- 
erned by s. 60, Civil Procedure Code. Under that 
section itis the duty of the Court to decide all 
questions arising between the parties to the suit 
relating to execution, discharge or satisfaction of the 
decree. There is no time limit prescribed for rais- 
ing such an objection ; and it cannot be held that, 
so long as the Court is functioning and has not 
become functus oficio after the confirmation of the 
sale and the satisfaction of the decree, it can be too 
late for the judgment-debtor ‘to invite the attention 
of the Oourt to its statutory duty under s. 60 to 
see that a property which is not saleable, should not 
be sold. The mere fact that the judgment-debtor 
was negligent at an earlier stage and did not object 
to the attachment itself may affect the question of 
costs but would not necessarily amount to an estop- 
pel against him, as there should be no estoppel 
against a statutory right. PokHar SINGH v. TULA 
RAM All, 202 
—— — O. XXI,r. 66, Sze Sale 556 
O. XXI, rr. 89, 90. Sez Civil Procedure 
Code, 1908, s. 47 207 FB 


—— QO, XXI, rr. 89, 90, s. 47--Application 
under r, §9 and deposit—A pplication under r. 90 by 
judgment-debtor—Sale set aside—Refund of deposit, 
if can be made—Conditional deposit, if can be 
allowed. 

The judgment-debtor or a person interested in the 
property cannot attach any condition to his deposit 
under O, XXI, r. 89, Oivil Procedure Code, 
aud the Court cannot accept the deposit subject 
to any condition or protest. Once the proper 
amount has been deposited in time by the person 
entitled to make the application, the Oourt has 
no option but at once: fo make the order setting 
aside the sale; and the fact that another ap- 
plication has been made by the judgment-debtor 
under r. 90 and an order setting aside the sale made 
thereon does not make any difference, 
under r. 89 is not entitled to get back his deposit 
on the ground that subsequent to his application, 
the sale has been set aside at the instance of the 
judgment-debtor on an application under r. 90. 
L, A, KRISHNA Ayyar:v, ARUNACHALAM OHETTIAR 

Mad. 207 F B 


———— 0O. XXI, r. 90—Sale, setting aside of— 
Irregularity— Connection between irregularity and 
loss due to sale at low price—Necessity of establishing. 
Before a sale can be set aside on the ground of 

irregularity, a connection must be established between 

the irregularity and the loss to the judgment-debtor 
on account of the sale of the property at a low 
price. 

Where there were no intending auction-purchasers 
at the auction sale except the decree-holder himself, 
and it was very possible that this might have been 
due to the fact that the proclamation. of sale did not 
give the proper boundaries and was silent on the 
question of the estimated value of the proper- 


ty : 
Held, that the sale should be set aside and a fresh 
sale conducted after a proper sale proclamation is 
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drawn up and published. DHANI Ram v. Ganpat Ral 
Lah. 167 
—-——- 0. KAI, r. 97. See Limitation Act, ee 
8.3 
———0, XXI, r, 100—Application under 0. XAT, 
r. 100—Parties should be allowed to adduce oral as 
well as documentary evidence, they desire. Ka 
Where an application under O. XXI, r. 100, Civil 
Procedure Oode is filed, the parties should be allowed 
to produce whatever evidence, oral or documentary, 
they desire, in support of their case. BEHARI LAL 


V, GULZARI LAL All. 33 (a) 
——-0. XXII, r. 3. Seg Oivil Procedure Code, 
1908, ©. IX, rr. 8, 9 602 





—O. XXII, r. 8—Applicability. | 
What is required for constituting intervention 
must naturally take its colour from the nature of the 
property. When the property consists of a right of 
action and there is already a suit pending, then the 
proper course is that the Official Assignee should 
apply to be made a plaintiff in the suit and to be 
given the conduct of the suit, Where he has taken 
no steps to be brought in the suit by the insolvent 
or have its conduct, and subsequently when the 
adjudication order was annulled said that he was 
not concerned with the suit, he cannot be made a 
party and there is no intervention by him. In such 
circumstances there is no abatement of the suit and 
no occasion for the plaintiff to apply to set aside the 
abatement. It is only if he had been made a party 
to the suit, and had exercised his right of declining 
to proceed with the suit, could O. XXII, r. 8, Civil 
Procedure Oode, apply. PoonamMonanp PRATAPJI v. 
MOTILAL KAPUROHAND Bom, 542 


——— O. XXIII, r. 1—Court viewing suit as bad for 
multifariousness — Plaintiff obliged to give up 
certain defendants and cause of action against them 
in obedience to this view—-O, XXIII, r. 1, if applies 
— Withdrawal. 

Order XXII, r. 1, Civil Procedure Oode, must be 
read consistently withthe other provisions of the 
Code. Itis well established law that if a suit is so 
framed as to be open to the charge of multifarious- 
ness, the plaintiff muet elect the cause ofaction which 
he is prepared to prosecute or the defendants against 
whom he will proceed. In respect of the cause of 
action which he is bound to give up, asa result of the 
Court's decision that the suit is bad for multifarious- 
ness, he cannot be regarded as a voluntary agent who 
withdraws his claim in the sense contemplated 
by O, XXIII, r. 1. It is no doubt open to him to 
choose which cause of action he shall pursue, but the 
law compels him to give up one cause of action or 
the other, Therefore, tothe extent to which he gives 
up one or the other of the causes of action in the suit, 
he is really acting under compulsion of the law and 
not by voluntary choice. It is, therefore, unreasonable 
to apply O. XXIII, r. 1, to cases in which a plaintiff 
is obliged to give up certain defendants, and the 
cause of action against them, in obedience to the 
Court's view that the suit as framed is bad for multi- 
fariousness. 

Where the Court has held that the parties and 
causes of action have been improperly combined, and 
the plaintiff thereupon elects to confine the suit to 
one of the causes of action, the result in the eye of the 
law is that the suit is non-existent so far as the parties 
and the cause of action given upare concerned. 
There is no question ofany “withdrawal”. VEDALI 
GURUVABHOTLU v. REDDI JoGAYYA Mad, 909 
——— 0O. XXII, r. 1—Failure of plaintiff to 

produce documents at proper time or any other 
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default on his part in properly prosecuting suit— 

Whether sufficient ground within O. XXIII, r. 

The failure of the plaintif to produce documents 
at the proper time or any other default on his part 
in properly prosecuting the suit cannot be regarded 
as a sufficient ground within the meaning of O, 
XXIII, r., 1 of the Code of Civil Procedure, If the 
Court is satisfied that there were reasonable grounds 
to explain the delay in the production of the docu- 
ments at the proper time, he could admit them as 
additional evidence in the appeal,t*t in the absence 
of any grounds suchas are contemplated by O 
XXII, r. 1 of the Code of Oivil Procedure, he has no 
jurisdiction to allow the suit to be withdrawn with 
liberty to bring a fresh snit. Bipya Duar v KAPUR- 
THALA W6TATB AT BAHRAICH Oudh 280 

O0. XXIII, r. 1—Suzt for partttion—Dismissal 

of suit as ‘adjusted’ without permission to bring 

fresh sutt—Second suit for partition— Maintain- 

ability — Applicability of O, XXI TI, l, to 
partition sutis. 

Where a suit for partition of cert 
was dismissed on the ground that it 
be adjusted, before serving notice c 
and the plaintiff, alleging that the d 
carry out their promise and give 
she was entitled to get under the ad 
ed a second suit for partition: 

Held, that the second suit was 
O. XXIII, r. 1, Civil Procedure Code, even though the 
plaintiff had not obtained permission to institute a 
fresh suit when the prior suit wag dismissed. 

A suit for partition stands on a different footing 
from other suits with respect to the application of 
O. XXIH, r. |, inasmuch as the right to bring a suit 
for partition unlike other suits is a continuing right 
and as soon as the defendants fail to carry out the 
compromise, the parties are relegated to their Tights 
as they existed prior to the compromise, KEESARI 
SANTANAMMA v. KANOMATHAREDDI VENKATRAMIREDDI 


Mad,1051 
wth liberty 
r l, must be 
by High Court, on 





ain properties 
was reported to 
n the defendant 
efendants did not 
her the properties 
justment, institut- 


not barred under 


———— 0. XXIII, r. 1—Suit withdrawn w 
to bring fresh one—O, XXIII, 
complied with —Interference 
failure. 

The existence of the conditions laid down 
O. XXIII, r. 1, Civil Procedure Code, 
the exercise of jurisdiction under tha 
the law. A suit may only be withdra 
(b) of sub-r, (2) of the rule when the 
grounds are closely analogous to the gr 
cl. 1. Clause 1 deals with the case 
must fail by reason of 


in 
18 essential to 
t provision of 
wo under cl, 
other sufficient 
ound given in 
where a guit 
some formal defect. 


J and 
where there are other sufficient grounds for allowing 
the plaintiff to institute a fresh suit, The failure of 


the Courts below to see whether 


v0 hih , the necessary 
conditions are existing, entitles the 


High Court to 


interfere in revision, OBHATHU SAHU v, OHARU 
CHANDRA SINHA Pat 986 
O. XXIH, r. 1 (2;— Withdrawal of suit— 


Failure of plaintif to conduct with pro 

and diligence— Effect— Withdrawal P Ka a 

commence trial de novo—-Whether can be granted—- 

Practice. 

The object of r.1(2) of O. XXIII of the Civil 
Procedure Code is not to enable a plaintiff, after he 
has failed to conduct his suit with Proper care and 
diligence and after his witnesses have failed to 
support his case, to obtain an opportunity of com- 
mencing the trial de novo in order to avoid the result 
of his previous misconduct of the caseand so to 
prejudice the opposite party, MANRAKHANLAL p° 


Nag. 263 
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Clvll Procedure Code—contd. 


——— O. XXIII, r. 3. Szz Mortgage 83 
———— O, XXIII, r. 3, O. XXXIV, r. 4— Preliminary 
decree, if can be satisfied by payment out of 
Court—Payment of mortgage monéy out of Court 
certified by decree-holder— Whether can be treated 
as adjustment of suit under O. XXIII, r. 3— 
Payment in Court and payment made into Court 

—Distinction, if exists, 

A preliminary decree can be satisfied by a pay- 
ment made outof Court. Payment of the mortgage 
money due on a preliminary decree made out of 
Oourt, if certified by the decree-holder, can be 
treated as an adjustment of the suit under O. XXIII, 
r. 3. When the payment is actually made in 
Court to the attaching decree-holder and is noted to 
have been made in the presence of the presiding 
Judge, there is very little distinction between such 
a payment made “in” Court anda payment made 
“into” Court, The distinction is a very technical 
one, and there is certainly no substantial defect in 
the procedure even if payment into Court is abso- 
lutely necessary for the purpose of satisfying a pre- 
liminary decree. MAZBUT SINGH v. INDRANI 

Oudh 419 
O. XXIII, r. 3, Sch. Il, paras. 20, 21— 

Reference outside Court, of dispute in pending surt 

—Award, if can be filed either under Civil 

Procedure Code or Arbitration Act. 

Where a reference is made outside Oourt in respect 
of matters which are the subject-matter of a pending 
suit and an award is made, such award cannot be filed 
under the provisions of either the Arbitration Act or 
of Sch. II, Civil Procedure Code. There is no dis- 
tinction between anaward which deals solely with 
disputes which are the subject-matter of a suit and 
that which, inter alia, deals with disputes which 
are not the subject-matter of a suit except in the 
case of an award in which the decisionsin respect of 
such disputes which are not the subject-matter of the 
suit is separable from that which deals with matters 
which are in the suit. Ifthe award can be separated, 
then perhaps there should be no difficulty in allow- 
ing that part of the award which deals with ex- 
traneous matters being enforced as a decree. 
MANGHANMAL MULOBAND V. THAWERDAS dETHANAND 

Sind 60 

- O. XXIII, r. 3, Sch. ll, paras, 20, 21—Suit 

pending—Reference and award in regard to its 

subject-matter—Adjustment, if can be treated as 

valid—Application to record reference and award, 
when can be disallowed, 

So far as Sind Court is concerned, it is settled that 
it is open to the Court to treat a reference and award 
made outside Court in respect of thesubject ofa 
pending suit as a valid adjustment of the suit. But 
if the plaintiffs want a decree for certain reliefs 
granted to them under the award, which according 
to the tenor of the award, are enforceable under the 
provisions of the Arbitration Act, and not by virtue of 
any decree which might be passed in the suit, the 
application of the plaintiffs for the reference and 
award being recorded as an adjustment of the suit 
under 0. XXIL, r. 3, Civil Procedure Code, should be 
dismissed. MANGHANMAL MULOHAND v. ‘THAWERDAS 
JETHANAND Sind 60 
O.XXiX,r.1—When comes into operation— 

Whether can be utilised to authorise unauthorised 

erson to institute suit. 

Order XXIX, r.l, Civil Procedure Oode, merely 
defines the person who is authorised to sign or 
verify the pleadings on behalf of, the corporation. 
It, therefore, comes into operation only after the 
roceedings have been validly started and cannot be 
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utilized to authorize an unauthorized person to in- 

stitute suits on behalf of the corporation. NOTIFIED 

AREA COMMITTEE, OKARA v KIDAR NATH Lah. 346 

———- O. XXX,r 2—Application for leave to sue 
as pauper—Proof by plaintiff that he has not 
suficient realizable property to be able to pay court- 
fee—Necessity of, 

In order to succeed in his application for leave to 
sue as a pauper, the plaintiff must prove that he has 
not sufficient realizable property to be able to pay 
the court-fees stamp on the plaint and he cannot 
succeed merely by proving that he has not sufficient 
hard cash for that purpose, PIYARE LAL v, SALIH 

Lah. 368 
——_———0O. XXXII, ra 7. See Limitation Act, 1908, 

6,7 567 
- 0O. XXXII, r, 7—Suit on behalf of minor— 

Reference to arbitration—Compromise— Sanction of 

Court, whether necessary before compromise is 

accepted by arbitrators. 

Where a suit to which some minors were parties 
was referred to arbitration and the parties having 
entered into a compromise, the arbitrators gave an 
award in terms of the compromise and a decree was 
passed in accordance with the award: 

Held, that the decree could not be held to be 
invalid merely because, for the compromise which 
was entered into before the arbitrators, permission 
of the Court had not been obtdined as required by 
O. XXXII, r. 7, Civil Procedure Code, before the 
arbitrators accepted the compromise, SUBRAMANIA 
PiLLA1?. S. V. BAIRAVAPERUMAL PILLAI Mad. 713 

O. XXXII, r. 15—Applicability. 

Although O. XXXII, r:15, Civil Procedure Oode, 
does not apply in terms before their Lordships of 
the Judicial Oommittee, their Lordships would ordi- 
narily require an insane person to beadequately re- 
presented before them so that his interests might 
be protected. Rule 15 applies only to cases of per- 
sons adjudged to be of unsound mind and to others 
who are found by the Oourt on inquiry to be 
incapable of protecting their interests. FARIDUDDIN 
AHMAD V, Murtaza ALI KHAN Oudh 338 
———-0. XXXIII, r. 1—0. XXXIII, r. 1, 

applicability —Idol, if a person within meaning of 


r.l. 

Order XXXIII of the Civil Procedure Code applies 
to all prospective plaintiffs or persons in whom any 
right to relief exists within the meaning of O. I, r. 1 
ofthe Code. An idol isa “person” who comes within 
the meaning of O. XXXIII, r. l, of the Oivil Procedure 
Code, SAREE SHANKARJI MAHARAJ v, GoDAVARIBAI 


Nag. 660 
-O.XXXHI, r.1— Pauper suit—Earnings of 
applicant's 








brother in service—Whether can be 
regarded as property belonging to plaintiff. 

Earnings of a brother in service cannot be regarded 
as property belonging to the plaintiif so as to disentitle 
him to sue as pauper. LAL SINGH V SECRETARY OF 
Stats Lah. 369 (a) 
O. XXXII!, r.1—Shebait applying on behalf 

of idol—Burden of proof as to pauperism. 

When an application to sue in forma pauperis by the 
shebait on behalf of certain idols is filed it is not the 
shebait who has to prove that he isa pauper but the 
idols who are the real plaintiffs on whose behalf he 
is merely acting as a manager. SHREE SHANKARJI 
MAHARAJ V. GODAVARIBAI Nag. 660 

—- -. O. XXXIII, r. 1, s. 115 — Order rejecting 
application for permission to file suitin forma 
pauperis on erroneous assumption that applicant 
were not paupers—Revision, if lies 

Where the lower Oourt rejects the application of 
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the applicants for permission to file a suit in forma 
pauperis on the erroneous assumption that they were 
not the "persons" entitled to present such an applica: 
tion under O. XXXII, r. J, Civil Procedure Code 
its decision would amount toa conscious violation uf 
the specific rules of the Civil Procedure Code, and an 
application lies in revision against the order. SHEREE 
SHANKARJI MAHARAJ v, GoDAVARIBAI iNag. 660 
—— 0. XXXIV, r. 1—Scope of. 

Order XXXIV, r. 14, Oivil Procedure Code, 
which does not apply to the Punjab, is really intend- 
ed tocreate a prohibition to the mortgagee securing 
the sale of the mortgaged property without first 
bringing & suit for the sile thereof. There is no 
ground, to hold that, but for this rule such a suit 
would have been barred under O. JJ,r. 2. PURAN 
CHAND v, HAR PARSHAD Lah, 238 LFB 
——— 0O. XXXIV, rr. 2, 4, 11—Mortgage—Interesi, 

account of—When and for what period to be 

tacen—Court, if has discretion to order less 
amount of interest— Rate of interest. 

‘The wording of O. XXXIV, r. 4, Civil Procedure 
Code, is imperative and it directs that an 
account of the interest on the mortgage should 
be taken at the date cf the decree and that 
interest will run for six months subsequent 
to that date which is allowed for payment 
under sub-r, (c. Order XXXIV, r. 11, aoes not 
give the Court discretion to order a less amount 
of interest forthis yeriod. The rateof interest to 
be awarded is the contractual rate for the period 
down to the date fixed for redemption under 
O. XXXIV, r. 2. Takas CHAND v, HAIBAT Suau 


All, 233 

~——-— 0. XXXIV, r. 4. 
| See Civil Procedure Code, 1908, 8.115 , 998 
Sze Oivil Procedure Code, 1908, O, XXIH, r. 3 


419 
———-O KXXIV, r.6. Seg Civil Procedure Code, 
1908, 8. 73 422 


— — OO, XXXIV, r. 6 —Mortgage suit—Reference to 
arbitration—Anard ordering saleon default of 
payment of instalment, but silent regarding personal 
remedy—Award, interpretation of — Decree-holder, 
if can be deprived of his ordinary rights of personal 
remedy — Sale ` of property — OU. XXXIV, r. 6, 
applicability—Judgment-debtur not applying for 
amendment of decree nor appealing — Decree becoming 
jinal—Whether can object to decree-holder'sright for 
personal decree. 

‘The dispute in a suit on a mortgage was referred 
to an arbitrator who delivered his award, fixing the 
amount of the mortgage money to be paid and fixing 
the instalments in which the money should be paid, 
and ordering that in default of payment of any 
instalment the mortgaged property should be sold. 
But the award was silent regarding the personal 
remedy against the judgment-debtor ın the event of 
the mortgaged property proving insufficient to satisfy 
the mortgage debt. The decree-holder objected on the 
ground that the award did not contain any provision 
for a personal decree against the mortgagor in the 
event of the mortgaged property proving insuficient 
to satisfy the mortgagedebt. His case was that the 
arbitrator intended that a personal remedy should 
not be refused, but by an oversight he had omitted 
to make provision for it in the award. This objection 
was dismissed on the ground that there was no 
evidence that the omission was due to an oversight 
and a decree was passed in termsoftheaward. A 
preliminary decree was passed under O. XXXIV, 
r. 4, Oivil Procedure Code, in the ordinary form, and 


of final decree was also prepared, The property was 
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sold, but a large sum remained due to tha decree- 
holder under the terms of his decree, He then 
applied under O.X XXIV, r. 6, for personal decree: 

Held, that a mere silence in the termsof the award 
regarding the personal decree should not be taken 
as indicating that the decree-holder was to bede- 
prived ofthe ordinary right of recovering the money 
fromthe debtor if the mortgaged property proved 
deficient, s 

Held, also, that although there was no necessity to 
pass a preliminary or tinal decree for sale but as a 
matter of fact such decrees were passed, it must be 
Leld that the property was sold under a decree pre- 
pared under O. XXXIV, r.5, and therefore the pro- 


‘visions of O. XXXIV, r. 6, are applicable. 


Held, further that it was open to the judgment- 
debtor to apply for amendment of the decree as 
being contrary to the award, andit was open to him 
tosppeal against the decree as being contrary to the 
award, but asa matter of fact he did not take any 
step to challenge the correctness of tLe preliminary 
decrees and hence the decree having become final 
against him, it was not open to bim to say that the 
decree-holder was not entitled to apply fur a personal 
decree under O. XXXLY, r. 6. BINDESHWAR PRASAD v. 
JAGDED PRASAD Oudh 493 

O. XXXIV, r. 6, O. IX, r.13, ss. 47, 2, cl. (2j 

—Two mortgage decrees — Property scid in 

execution — Money realised applied towards 

satisfaction of secund mortgage — Balance towards 
purt satisjaction of first mortgage—Validity— 

Application for personal decree for balance, whether 

can be granted—Modificalton of order after three 

years—Propriety—Order discharging second morl- 
gage passed ex parte—Whether decree. 

‘Lhe judgment-aebtor executed two mortgages. The 
mortgagees under both these mortgages assigned 
their mortgagee rights to ths decree-holder who 
brought separate suits on the basis of each of the 
iwo mortgages, and on March 20, 1930, preliminary 
decrees for sale were passed in both the suits. Both 
the decrees were made final on November 8, 1930, 
The decree-holder made separate applications for 
execution of both the decrees and they were sent to 
the Collector for sale of the mortgaged property. The 
sale was carried out and on August 12, 1932, the 
Collector reported to the Civil Court that a sum of 
Rs. 4,173-9-3 had been realised. On August 23, 1932, 
the Subordinate Judge passed an order treating the 
decree passed on the second mortgage as fully satis- 
fied, and after appropriating the balance of the money 
realised by sale towards the decree based on the 
first mortgage, recorded that a balance of Rs, },5U4-7-8 
remained due in respect of the decree on the first 
mortgage. On March 25, 1933, the decree-holder 
made an application under O, XXXIV, r. 6, Civil 
Procedure Vode, for a personal decree for the afore- 
mentioned balance which was opposed by the 
written statement filed by the judgment-debior, 
in the meantime the Subordinate Judge who 
had passed the order dated August 23, 1932, 
bad been transferred. His successor who deals 
with the application under O. XXXIV, r., 6, 
held that the money realised by saleshould be firas 
appropriated in payment of the decree passed on tle 
prior mortgage and the balance, if any, towards the 
second decres, Asthe order dated August 23,1932 
had been passed in the absence of the judgment- 
debtor, the Subordinate Judge was ofopinion thatit 
was open to him to correct theorder of his pre- 
decessor, He accordingly found that the decree on 
the first mortgage had been satisfied except fora 
small sum of Rs, 7-9-3, and passeda personal decre 
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under O., XXXIV, r. 6, in respect of this amount. 
Asregardsthe decree onthe second mortgage, he 
held that the entire amount due under that deeree re- 
mained unsatisfied : 

Held, that the effect of the order dated August 23, 
1932, was to discharge the decree passed on the basis 
of the second mortgage as fully satisfied. And this 
discharge amounted to a decree under the provisions 
of 8.47 read with s. 2, cl. (2) of the Code of Civil 
Procedure. ` 

Held, also that the fact of the order being passed ex 
parte or inthe absence of the parties did not inany 
way detract Írom its being a decree, This being the 
position, the judgment-debtor had a rightto appeal 
against the said decree. lf he did not exercise his 
right of appeal], he could take steps to have the order 
set aside by a proper application for review. He 
might possibly also have applied under the provi- 
sions of O. JX, r. 18 of the Code of Civil Procedure 
to have the, ea parte order set aside. The written 
statemeLt could not be treated as an application 
under O. JA, r.13, Civil Procedure Code. 

Held, further, that any modification or alteration of 
the order dated August 28, 1932, more than three 
years after the order was passed, tar from furthering 
the ends of justice would work serious injustice to the 
1oterest of the decree-holder, and that on the basis 
of the order of August 23, 1932, decree-holder was 
cnotitled to a personal decree for the balance. SAJJAD 
HUSAIN v. BLI Hasan KHAN (udh 705 
- =—0O, XXXIV, r. 13 — Whether applies to 

contract of suretyshtp—Scope of the rule—Claim 

for interest due by surety, if a claim apart from 
chuim upon mortgage—W hether constitutes separate 
cause of action. 

Order XXXIV, r. 13, Civil Procedure Code, does not 
apply toa case of suretyship. Kule 13 ia meant to 
regulate tLe position as between mortgagor and 
mortgagee, lt is meant to protectthe position of the 
mortgagee. ‘lhe claim for interest due by a surety is 
a claim, apartfrom the claim upun the mortgage. 
‘he surely may be sued for the amount of interest 
due, quite apart from any -suit based on the 
mortgage. Ji is in reality a separate cause of 
action, Rep NARAIN v. NAND KISHORE Lah, 126 
——- O. XXXVIII, r. 8. See Civil Procedure Code, 

1968, O. XXI, r. 58 353 
——— 0O. XL, r. 1— Mortgage decree in respect of 

certain property —kReceiver for protection of the pro- 

pety, whether can be appointed under O, XL, r.ì. 

A Receiver can be appointed under O. XL, r.), 
Oivil Procedure Code, for the protection of property 
in respect of which a mortgage decree has been pass- 
ed, GoBARDHAN SINGH v. HAZARI LAL Oudh 586 
O, XLI, r. 4. Sge Oivil Procedure Code, 1908, 

465 
O. XLI, r. 4— Several persons obtaining leave 
to institute suit, whether constitute one plaintif — 

Applicability of O. XLI, r, 4. 

Per Jat Lal, J—Order XLI, r. 4, Oivil Procedure 
Code, does not apply to cases where the several 
persons who have obtained the leave of the Collector 
and have consequently instituted a suit because they 
must be ceemed to be one plaintiff. 

Per Skemp, J.—it is not rightto say that allthe 
persons who obtained the sanction of the Advocate- 
General or of the Collector constitute one plaintiff 
although they ro doubt have a joint interest. BADRUL 
ISLAM ALI KHAN vV. ALI BEGUM Lah. 465 

- O, XLI, r. 5. Sze Mortgage 894 
Ot ALI, r. 22. Sere Cross-objection 708 
O. XLI, r, 22—Appeal by defendant—~ 
© Cross-objection by plaintiff—Cross-objection allowed 





5, 92 
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—Plaintiff appealing from  decree—Defendant, if 
can file cross-appeal or cross-objection to plaintiff's 
appeat, 

Where in an appeal by defendant, the cross-objec- 
tion of the plaintiff is allowed and tho plaintif files 
a second appeal not being satisfied with tbe lower 
Appellate Court's decree, it isopen to the defendant 
either to fila across-appeal fromthe other part or 
to file across-objection to the plaintiff's appeal. In 
either case the Appellate Court is seized of the whole 
matter and has jurisdiction to dispose of the entire 





suit, Guana NAND Y. GoBARDEAN All: 109 
O.*XLI, r 23. 

Sez Civil Procedure Code, 1908, s. 104 (2) 252 

Suz Civil Procedure Coda, 190%, 8.115 &6 


————O ALI, r. 33. 
1908, O. Vi, xr. 7 
amn O. XLI, r. 33— Object of cross-objectione. 
The object of O. XLI, r. 33, Civil Procedure Cede, 
is to enable the Court to do justice between lke 
parties where the strict application of previous rules 
might result in conflicting decrees or result in acival 
injustice. Jt was not intended in a case where there 
are two conflicting parties to allow one, against whem 
an appeal has been preferred and who has himself 
not preferred an appeal against that part of the 
judgment which was not in his favour,to argue in 
the Appellate Court as ifbe bad preferred an appenl 
without any payment of court-fees. MUHAMMAD FLUBSAIN 
v. JELAMIYA MADARASA Nag. 576 
- O. XLII, r. 1 (a)—Order returning application 
to sue informa pauperis for presentation to propcr 
Court, whether appealuble. 
An, order returning for presentation to the proper 
Court a petition for permission to sue in forma 
pauperis is not an order returning a plaint and is 


SER Oivil Procedure Code, 
71 











not, therefore, appealable. PAREPALLI VEERARAGHA- 
VAMMA V. PAREPALLI SITARAMAYYA Mad, 1012 
— O, XLII, 1 u). Sex Civil Procedure Coda, 

1908, s. 104 (2) 252 


— 





Sch. |, para. 20. Sree Provincial Small 
Cause Courts Act, 1887, s. 16 1102 
Sch. ||, para. 1—Application under, if 
should bein writing—Agreement recorded in Courts 
proceedings bearing signature of parties—Whether 
constitutes sufficient compliance with requirements 

of para. 1. 

The provision of Sch. II, para. 1, Civil Procedure 
Code, thattbe reference to arbitration should ke in 
writing is only directory and not mandatory. The 
recorc of the agreement in the Oourt's proceeding 
and bearing the signature of the parties constitute 
sufficient compliance with the requirements of para. 1. 








JAGMOHAN V. SURAJ NARAIN Oudh 300 
———-—— para. 1— Parvizes agreeing that 
arbitrator should decide matter in dispute as set 


out in pleadings—Reference, if sufficiently definite. 
Where the proceedings ofthe Court show that the 
parties had agreed that the arbitrator should “de: 
cide the matter in dispute between the parties as sel 
out inthe pleadings,” this is sufficientiy definite as 
regards the points of difference between the par: 
ties. JOGMOHAN V. SURAJ NARAIN Oudh 30C 
— para. 10—Arbitration— Failure o) 
defendant to appear on dates fixed by arbitrator— 
Award—Procedure to be adopted by Court— 
Notice to defendant under para. 10, necessity of. 
Where the arbitrator recommends that the plaint 
iff's claim be decreed ex parte as the defendant bac 
failed to appear before him, before passing a decre 
in terms of the award, the Court should iseue notic 
to the defendant under Sech, 11, para, 10, Civil Pre 


cedure Oode, The proper procedure on receivin, 
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the report ofthe arbitrator is for the Court to pass 
an order directing that as the defendant had de- 
faulted in appearance, the proceedings should be ex 
parte, and the arbitrator should then pronounce 
his award and file it in Court, after which 
notice could’ be issued under para. 10 and the 
ordinary procedure relating to arbitration would 
have followed. The Court has no jurisdiztion to 
deal with the matter as if tbere had been no arbi- 
tration, fortwo reasons. In the first place, the 
arbitration had not been superseded, and in the 
second place, the Court had no evidence before it on 
which to baseeven an ex parte decree. It cannot 
treat the report ofthe arbitratoras evidence, The 
failure to issue a notice to the defendant is clearly 
-fatal to the validity ofthe decree. THAKUR SINGH V, 
KANDHAI All. 904 

Sch. ll, paras. 14, 15— Arbitrator ~ 

Misconduct — Award made after examining parties 

only— Examination of witnesses not asked for— 

Award, if vitiated—Whether can be set aside on 

this ground, 

Where an award was made by an arbitrator on 
exaimination of the parties only and the parties did 
not at the time protest against the procedure and 
demand examination of witnesses but subsequently 
complained of this defect and sought to get the award 
set aside on ground of arbitrator's misconduct : 

Held, the failure of the arbitrator to ask the parties 
whether they desired to produce any witnesses for 
examination wasjust sucha slip in his procedure, 
which did not goto the substance of his decision, but 
as they didnot at tha time protest against this prc- 
cedure and demand that witnesses should be examin- 
ed, they could not subsequeutly be heard to complain 
ofthis defect in the procedure adopted and urge it 
gs a ground for setting aside the award, U Po Kyaw 





v. U Suwe Mya Rang. 832 
——— — paras, 15,16. Szz Civil Procedure 
Code, 1908, e. 115 11 





——. — paras, 20, 21. Sez Civil Procedure 
Code, 1908, O. XXIII, r. 3 60 
Companies Act (VH of 1913) s. 153—Schema 
for resuscitation —Failure of—Whether by” itself 
eufficient for winding-up order. Ske Company 816 
——— 88. 202, 205—Appeal from orders passed 
in winding up proceedings under supervision of 

Court—Competency of, 

Under s. 225 of the Companies Act the orders 
passed by the Courtin winding up proceedings under 
the supervision of the Court stand for all purposes 
on the same footing as orders passed during such 
proceedings when the winding up is by the Court, 
Hence in view of the language of s. 225 the appeal is 
competent from an order passed in winding up pro- 


ceedings under supervision of the Court, Messrs. 
Tanna MAL-GURDITTA MAL v., JAGRAON TRADING 
SP?NDIOATE, LTD, Lah. 853 


————5ch. |, Table A, Art. 27—Forfeiture of 
share—One of Articles of Association contemplating 
interval between forfeiture and disposal of share— 
That value of share is value at time of bringing 
suit, held not unreasonable. 

“The language of one of the Articles of As- 

sociation of the respondent Bank clearly implied an 

interval between the forfeiture and the disposal of 
the share. In a suit for value of such share: 
Held, that there was no obligation on the Direc- 
tors to sell or ascertain the value of a forfeited 
share the moment thatit was forfeited, and that the 
decision that the value of shares should be the 
value at the time of bringing the suit was by no 
means incorrect and was certainly not in any way 
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e 

perverse or unreasonable, Pres Kisas Das v, 
PEOPLES BANK oF NORTHERN INDIA, LTD., LAHORE 
: - Lah, 10 
Company Sse Income Tax 1031 
Transfer of shares—Refusal to recognise 
transfer—Plea that refusal was not bona fide— 

Burden of proof. 
Where, by its Articles of Association, a company 
reserves to itself the right of refusing to recognise 
a transfer of shares if it appears to be against the 


-interest of the company, and an action is brought 


against the company in respect of non-registration 
plaintiff - to 
prove that the refusal to recognise the transfer was 
not bona fide and valid. SRI TRIPURA SUNDARI O0TTON 
Press Company, Lrp,, BEZWADA V. ADDEPALLI VENKATA 
GURONADHA RAMASESHAYYA Mad, 601 
——Liquidation—Creditors and share-holders— 

Necessity of protection in India—Court, whether 

boun to follow opinion of share-holders and credi- 

tors regarding liquidation —Duty of Court —-Compul- 
sory liquidation in case of dishonesty against officer 

of Company—Companies Act (VII of 1913}, s. 153— 

Scheme for resusctiation—Failure of—Whether by 

itself sufficient for winding up order. 

The rule as generally applied in England, that 
the opinion of the creditors and share-holders in 
mesting, regarding the carrying on the liquidation, 
should be followed, should not apply so strictly to 
India, Limited liability companies in India are in 
their infancy. Share-holders and creditors are easily 





‘misled. Fraudulent directors have no difficulty in 


this country in deceiving share-holders and credi- 
tors. While the opinion of share-holders and credi- 
tora undoubtedly ought to be taken into considera- 
tion, these classes of persons in India at present 
require to be protected against themselves, Con- 
sequently, eventhough the creditors and share- 
holders have agreed that the liquidation should be 
carried on by certain directors who themselves are 
indebted to the company, the compulsory liquida- 
tion by the Court can be ordered where it finds that 
those directors are not doing their work of collecting 
debts properly. 

The Oourt affords in liquidation proceedings, a 
much easier and less expensive way of collecting 
debts. A Liquidator under the ordersof the Court 
is much more likely to collect the balance of the 
debts which are due to the company than the Direc- 
tors, 

lt is particularly the duty of the Courts in India 
to see that directors and other officers of limited 
liability companies carry out their duties honestly 
and to punish them if they do not. Compulsory 
liquidation under the Court affords the best oppor- 
tunity of parforming this duty when there is 8 
prima facte case of dishonesty against the officer 
ofa company. 

Per Tek Chand, J.—Failure of a scheme of resus- 
citation ofa company is not by itself sufficient to 
justify a winding up order being made. It cannot 
be said that because the scheme has failed in this 
important particular, it has failed in its entirety, end 
that the only course open to the Court is to order 
compulsory liquidation, Section 153, Companies 
Act, makes provision not merely for schemes for the 
“resuscitation” or ‘re-organisation of companies, 
butit also provides for “schemesof agreement," 
which provide an alternative mode of liquitation 
which the law allows the statutory majority of cre- 
ditors to substitute for winding-up, whether volun- 
tary or under the Oouct. MADAN Gorau’ v. ProrLg 
Bank oF NORTHERN INDIA, LTP, Lah 816 9B: 
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Liquidator—Rent of premises—Distinciton 
between amounts due for rent before winding-up 
and after winaing up—HRight of* owner of premises 
continued tobe occupied for purpose of liquidation 
proceedings, to rent in full. 

According to established practice in England there 
is a well defined distinction between amounts due 
for rent before the date ofa winding-up orderor a 

. resolution fcr voluntary winding-up, and amounts 
that become due efter that date. In respect of 
amounts that have become payable before the above 
date, the creditor is entitled only to rateable distri- 
bution, on the same footing as other creditors, out 
of the assets realised. As regards the amounts fal- 

-ling due after that date, however, the owner of pre- 
mises occupied by a company, and continuing to be 
occupied for the purposes of the liquidation pro- 
ceedings by the liquidator, is entitled to receive 

-those amounts in full. In the absence of anything in 
the Companies Act, that is in conflictwith the 
English principle, ib should “be adopted by Indian 

. Courts. ABDUL QADIR V. AKHTAR Husain Oudh 577 

Consideration. Sree Acknowledgment 267 
Consplracy—Mere evidence of association, if 

suficient Jor inference of conspiracy. 

Mere evidence cf association is not sufficient to Jead 
to an inference of conspiracy, PRAN KRISHNA OHAKRA- 
VARTY V. EMFEROR Cal,176 SB 
Contempt of Courts Act (XII of 1926) Sre 

Costs 428 
Contract, Sez Agra Tenancy Act, 1926,8s.73 105 

Agreement for sale of property—Repre 

diation~ by-.purchaser—Purchaser, when entitied to 

recover purchase money. 

A person who had repudiated acontract for sale 
of land without justifiable reason cannct sue to 
recover the purchase money from the vendor who 
objects to the repudiation and is willing to perform 
the contract, He can recover only if the vendor had 
also treated the contract as atanend or a reason- 
able time has elapsed beyond which it is not right 
for the vendor to sit down and do nothing, either 
indicating of his intention to treat the contract as 
still in existence or to treatit ag at an end or to sue 
for specific performance. A, K. OOSMAN v. GURTAJ E 
COovVARILE Mad. 827 

Guardian entering into contract of in- 
surance against fire in respect of minor's property 

— Loss by fire—Suit on contract—Marntainability 

— Contract Act (IX of 1872), s. 11, ; 

_ Where the guardian of a minor effected an insur- 
ance sgainet fire regarding the minor's property, the 
company also knowing that the minor was the owner 
of the property and on ihe property being destroyed 
by fire, a suit was filed by the minor through the 
guardian for recovery of loss under the insurance : 

Held, that although the contract sued upon was 
made on behalf of the minor, it was not made by the 
minor and could be sued upon by the guardian who 
had authority to insure the property against fire. 
GREAT AMERICAN INSURANCE Co, LTD., v. MARANLAL 
SonuLaL Bom, 554 

Hiring agreement with option to purchase — 

Rent claimed after giving notice to terminate— 

Whether amounts to warver—Damages for use of 

machinery not delivered upon demand~ Mode of 

assessment, 

Unless there has been a payment of rent made after 
the notice to determine the tenancy or the hiring as 
the case may be and that payment is accepted, there 
is no waiver of the determination of the 
tepancy or the hiring by the mere demand for sub- 


seguent rent. 
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A contract of hiring of machinery gave the rigLt to 
the owners of the machinery, even after the hiring 
has been terminated, to claim damages in addition to 
the arrears of rent due on the date of the termination 
of the biring for breach of the agreement. Tle plain- 
tiff, the owner, claimed rent up to the date of the 
plaintand thereafter up to date of decree : 

Held, that the agreement between ihe parties 
wasa hiring agreement with’ an option to purchase 
and thatthe proper basis for the assecement of 
damages for use of the machinery not delivered up 
to the owner in pursuance of a demand was the 
amount of hire agreed upon in the agreement. 

Held, also, the fact that rent had been claimed after 
giving notice to terminate, did uot amount to 
waiver, Messrs, Mastrys (19:0) Lip. v. O. R. KRISENA- 
SWAMI AYYAR Mad. 1001 
Joint and several promisors— Demand against 

one, whether demand against all and starts 

limitation against others, 

A demand upon one of several joint 
promisors will not operate asa demand upon tke 
others. ‘lherefore, the proof ofa debt inthe insol- 
vency of one of several joint and several promisors 
will not affect the rights of the creditor against the 
others and will not set time running against 
them. B R. NAGENDRA IYER v. R. V. SUBBURAMAOHARI 

Mad. 1133 
Suit by stranger to consideration— When lieg 

— One person incurring obligation to pay to another 

and holding it for his benefit—Latier, if can claim 

under contract—Defendanis collecting dues for 
benefit of plaintif —Trust—Plaintiff, tf ascestui 
que trust can ma-niatn suit. 

The common law doctrine that no stranger to the 
consideration can take advantage of a contract, al- 
though made for his benefit, does not exhaust the: 
whole law applicable to this class of cases. Another 
yuleof law which is acted upon by the Courts of 
Equity is that where a person incursan obligation 
to pay a cerlain sum of money to another and holds 
it for his benefit, such other pergon can claim jt under 
the contract as if it bad been made with him- 
self, A 

Where it was found that the defendants had realis- 
ed certain dues from some cartmen in the name cf and 
for the benefit of aninstitution and in the suit by the 
plaintiffs, members of the Working Committee of the 
institution, for money realised by the defendants, the 
defendants contended that the plaintiffs not being 
parties to the contract between the defendants and 
the cartmen had no right to enforce pay- 
ment against the defendante: 

Held, thatthe defendants wlen realising the dues 
constituted themselves trustees for the institution 
which as cesiui que trust was entitled to maintain the 
guit, Raw Daan 7, OHAUTH Mab _ Oudh 46 
Contract Act (IX of 1872), 8. 2—Promisee agreeing 

io pay to stranger to contract—Failureto pay— 

Right of stranger to sue promisee for recovery of 

money—General rule—Haceptions—Trust. 

Per Tek Chand and Jai Lal, JJ., agreeing with 
Harrison, J.—Agha Haidar, J., contro. 

Where ona contract between two persone, the pro- 
micee agrees to pay to a stranger to the contract, 
the latter cannot sue the promisee for the money, 
unless the case can be brought within oneof the 
well recognized exceptions, the most important of 
the exceptions being the case where an express cr 
ce trust is created in favour of the plaint- 
iff. 

In a registered sale-deed the payment of an un- 
secured debt of Rs, 600 duefrom the vendor to a 





and several 
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third party, was recited as part of the consideration. 
The vendee undertook to pay this debt. The third 
party was wholly ignorant of the sale. The vendee 
failed to pay the amount and the third party sued 
for recovery of the game : 

Held, that the third party could not subsequent- 
ly recover the sum of Its. 600 from the vendee on 
the strength of the recital in the sale-deed, as no 
trust was created in his favour and he being not 
a party tothe contract, the general rule applied. 
GangsH Das v. BANTO Lah 387 
s, 11), See Contract 554 
———s 16—Landlord and tenant —Landlord 

holding decree for ejectment putting decree into 

execution —Itxecution of fresh lease deed at 
enhanced rent to avoid ejectment— Existence of 
decree, if constitutes undue influence — Landlord and 

tenant, p 

The mere fact that the landlord has a decree for 
ejectment of the tenant does not afford sufficient ground 
for holding that the deed of leage executed between 
them is vitiated by what is undue influence in the 
eyeofthe law, Where, therefore, on the landlord 
putting his decree into execution, the tenant executes 
a fresh lease at an enhanced rent to avoid ejectment 
and to retain possession, it cannot be said that there 
has been undue influence, Tirata Ram v., HARBHAJAN 
SINGH Lah. 257 
$.16—Transaciton by creditor with debtor 

and third party— Creditor having notice of fiduciary 

relation between debtor and third party—Effect, 

Where a creditorin entering intoatransaction with 
his debtor anda third person knew the fiduciary 
relationship in which the third person stood to the 
debtor, and the transaction was impeached as having 
becn brought about by undue influence : 

Held, that the creditor was under the same dis- 
ability asthe party who occupied the position of 
confidence and that whether the creditor himself exer- 
cised the undue influence or took benefit under the 
transaction with notice that the transaction wae the 
result of undue influence exercised by the debtors, 
the nature of the transaction would be the seme. 
Rama PATTAR & BROTHERS v. MANIKKAM Mad. 485 
S. 16—Undue influence—Onus of proof~ 

Third party found to have had notice of undue 

influence—Onus, if shifted—Kquitable principles of 

English Law — Applicability in India, 

Where a third party stands in no confidential 
relation tothe promisor or grantor, the onus does 
not in thefirst instance lie on the former, to chow 
that no uodue influence was used. If is only when 
he is found or could be assumed to have had notice 
of the exercise of undue influence, by another or at 
least of circumstances raising a presumption or pro- 
bability of undue influence, that the onus will be 
shiftedon to him. The principles followed by Courts 
of Equity in England in dealing with similar trans- 
actions are equally applicable in India, RAMA Patrar 
& BROTHERS v, MANIKKAM Mad.485 
s, 16 (2) (b)—Scope of—Section based on 

principle of equity. -~ 

The law stated ius. 16 (2) (6) of the Contract Act 
is based on the principle ofequity which was long 
recognised by the Chancery Courtin Ingland as 
sound, namely that where a purchase is made from a 
poor and ignorant man at aconsiderable under-value, 
the vendor having no independent advice,a Court of 
Equity would relieve against the transaction The 
Court of Chancery always throws upon the pur- 
chaser, when the transaction is found to have been 
effected in circumstances of poverty and ignorance 
of the vendor and absence of independent advice, 
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the onus of proving that the purchase was fair, just 
and reasonable» Itison this principle that the rule 
as to equitable relief against hard bargains, that is 
unfair and unconscionable bargains, have been ex- 
tended to the cases of pardanushin women and to the 
dealings between professional money-lenders end 
agriculturists. Auina Barv, NATHU Nag. 973 
s. 16 (2)—Undue wnfluence— Reversioner 
consenting to_relinquish his right— Nature of consent 
required, 

In regard to consent by reversioners in relinguish- 
ing their right, the consent must be established by 
positive evidence that upon an intelligent under- 
standing of the nature of the dealings the reversion- 
er concurred in binding his interest. The consent 
must be proved to have been given in circumstances 
whieh would raise a presumption that the transaction 
was a fair ope. Amina Barv. NATHU Nag. 973 
-— 58, 23, 25, 37, 24— Compromise— Two 

considerations Jor—One void and other good— 

Validity of conpramise—Family dispute regarding 

pension-—-Compromise and decree thereon- Com- 

promise, whether permanently binding on members 
of family. 

Wherea compromise js supported by two con- 
siderations, one of which is void but the other is good, 
the compromise is good. 

Where there was a bona fide family dispute in regard 
to a pension, and the Collector had granted a certificate 
under a. 6, Pensions Act and the Civil Court lawfully 
had the case within its jurisdiction, andthe parties 
under these circumstances came to & Compromise 
which was embodied in the decree : LE 

Held, that such an arrang?ment was intended to 
permanently bind the membera of ths family and that 
it would be intolerable if the members who succeed 
the actual persons making the compromise were al- 
lowed to set ths compromise aside on the simple 
ground that they were not parties to tlhe com- 
promise, AHMAD ALI Kuan v, Riyasat ALI Kaan 

All, 1106 
$.24—Transfer of Property Act (IV of 

1882), 2. 6 (hy—Centract and transfer in pursuar.ce 

of contract—Distincticn—Transfers under Transfer 

of Property Act—S. 21, Contract Act, if applics, 

There is a clear distinction between agreemeuis 
or contracts and transfers in pursuance of those 
contracts, and while agreements or contracts 
are governed by the provisions of the Contract Act, 
it is the provisions of the Transfer of Property Act, 
and not of the Contract Act which must apply to 
contracts after they have matured into transfers 
under the Transfer of Property Act. Section 24, 
Contract Act, does not apply to transfers under the 
Transfer of Property Act. Gaproo Binan v. Har 











CHARAN Oudh 267 
——— S. 65. fre Transfer of Property Act, 1+€2, 
s. 108 e) 358 
-§. 7O—Seope of—Benefit under, when 
aveilable. 
Section 70, Contract Act, contemplates acase in 


which a ceitain benefit is done to another and is not 
intended to be done gratuitously, and the man to 
whom benefit is dons enjoys the benelit voluntarily, 
that isto say, he should have an option of refusing 
to enjoy the benefit. It does not mean that the 
benefit should be thrust upon him without his having 
the option of refusing it. Nobody has a right to 
force a benefit upon another. There is no law which 
entitles aman to start a litigation for the appoint- 
ment of guardian of a minor and then lateron call 
upon tbe minor to recoup him of the cost of litiga- 
tion, Ram Das v. Ram BABU Pat. 25 


XXX 
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——-S. 74. Ser Chit fund 
— 5, 74—Morigage—Clause providing penal 
rate of interesi— Whether voidable at instance of 
morigagor—Breach — Reasonable compensation. 
A clause proyiding for interest at a penal rate 
is neither contrary to general law nor merely 
voidable at the instance of thə mortgagor. Section 74, 
Contract Act, provides that in such a case, the party 
complaining of the breach is entitled to reasonable 


1037 


—- 


compensation, What is a reasonable compensation 
is a matter forthe Court, Suucan Onano v. PauL 
CHAND Lah 359 
s. 194, Szr Transfer of Property Act, 1852, 

8. £8 738 
————s. 264 Ser Partnership 159 


——— 5, 264—Parinership—Dissolution by death 
of one of the pariners—S, 264, ìf applies— 


Acknowledgment by surviving partner after 
dissolution—LHffect 
Section 264, Contract Act, applies to dissolution 


occasionéd on a particular ground, namely death of 
one of the partners. Consequently, an acknowledg- 
ment made by thesurviving partner is binding on 
the heirs of the deceased partner where the creditor 
has no notice of dissolution. Banu Vv, DAYAMBAT 
Bom. 159 
contribution. SEE Co-owner 282 


Conveyance—One party performing his part—Other 
incompetent to perform one part—Olher part can 
be enforced. 

In the case of conveyances where one party bas 
performed" the whole of his part of the contract, and 
itis only the opposite party which is incompetent 
to perform one part of it, then ib 1s open to the Civil 
Court to enforce the performance by the second 
party of ihat part which he is competent to per- 
form. AHMAD ALI Kuan v, Riyasat SLI KHAN 

; All, 1106 

Co owner—One co-owner, if can give possession of 
joint property to agent for cultivation— Contribution 
of expenses of cultivatton— Whether entitles him 
to exclude joint owner from exercising rights of 
joint possession. 

A co-owner being entitled to ashare of the pro- 
duce, another co-owner is not entitled to place an 
agent in possession of ths property against the for- 
mer'’s wishes. The mere fact that the latter contri- 
buted to the cust of cultivation will not entitle him 
to exclude the joint owner from exercising his un- 
doubted right of joint possession, BHURASING v. 
EMPEROR Sind 282 


Corporation- Whether can render itself liable for 
malicious prosecution— Prosecution under Municipal 
Act—Action for damages—Maintatnadility. 

A Corporation can be actuated by that kind of 
melice which is essential tothe maintenance of an 
action for malicious prosecution, instituted by its 
officers inthe scope of their duty, provided the 
necessary ingredients of such a prosecution are made 
out, and, in the assertion ofits rights, a Corporation 
may render itself liable for malicious prosecution. 
An action for malicious prosecution is maintainable 
in respect of a prosecution under the Municipal 
Act. MuUNIOIPALITY OF AHMEDABAD vV. PANUBHAI 
LALJIBEAL Bom. 31 (b) 
Co-sharer—Building recent—Demoliltion, if can be 

ordered, l 

Where a co-sharer in exclusive possession, erecis 
n building of recent date, even after objection, demo- 
lition of the construction should be ordered. Bre 
A HIR V, RHAG WANT PRASAD Ali 915 
~- One cc-sharer in exclusive possession of land 
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building on it without consent of others, and i 

sprite of objection. 

One ofa several joint owners is not entitled | 
make a building on the joint property without tł 
consent of other joint owners notwithstanding th: 
the erection of such building might cause no direc 
loss to the other joint owners, BIS AHIR v, BHAGWAN 
PRASAD All, 91: 

Partition—Mahal—Partition, whether can tl 
cancelled by mere agreement. 

The perfsct partition of makal into pailis betwee 
co-sharers cannot be cancelled by a mere agret 
ment between the parties, and in any cage, whe 
some of the co-sharers are no parties to the 
agreement, so that on any view their separate patt 
cannot be regarded as having ceased to exist as 
consequence of the agreement. ABDUL RAHMAN Kua 
V, LACHHMI NARAIN Oudh 80: 
Stranger in possession with express sanctio; 

of one of them—Other co-sharers, if can eject his 

from whole land. 

lf two persons are joint owners and a third per 
son holds the land with theexpress sanction anc 
acquiescence of one of the co-sharers, he cannot bi 
ejected from the whole of the land by the other co 
sharer. The latter can get a joint possession to thi 
extent of his share. Joy GoraL SINGH v. PROBODI 
CHANDRA BRATTACHARISE Cal. 44! 

Tenants—Landlord, whether can sue an; 

co sharer-tenant — Frame of suit, not so as t 

obtain rent decree—Presumption. 

J$ is open tothe landlord to sue any co-sharer it 
a tenancy as the cc-sharers are jointly and sever 
ally liable in respect of the rent. He is entitled te 
a decree against such defendant and itis not ¢ 
métterof concern in the suit’ itself whether the 
decree obtained is a rent decree or a money decree 
aod indeed he must be presumed to accept the les: 
valuable relief ifhe has not framed his suit so as 
to obtain a rent decreas. DAMRI ANIR v, KESHO Prasat 
SINGH Pat, 51 
Costs 

Ses Guardian 

Sez Madras High Court 





2§ 
Original Side Rules of 

Practice 546 
Ere Partnership 579 
Accused in case under Contempt of Courts 

Act (AXI of 1'23). directed to pay costs—Cosis noi 

paid within tine allowed —Power of High Court te 

consider the matter— Costs, if can be realized at 
fine—Inherent jurisdiction to order recovery of 
costs — Procedure. 

The High Court has jurisdiction to direct a per- 
son punished under the Contempt of Courts Act to 
pay the costs of the Crown, When the costs direct- 
ed to be paid has not been paid within the time 
allowed, the High Court has power to consider the 
matter and inherent jurisdiction to order its reco- 
very, The proper method by which these costs 
should be recovered should beon the lines on which 
decrees are executed by the Civil Court anda war- 
rant can be issued to the Collector authorising him 
to realise the amount by execution against the prop- 
erty of the defaulter, Ewpercr v. 5, M, WAHID ULLAH 





AGRARI All. 428 
————-Compensatory costs—When can be made, 
See Specific Relief Act, 1877, s. 42 338 


———— Judgment ineluding costs—Effect—Duty of 
Court to muke decree in conformity with judgment. 
Where thea judgment awards coststo a party it 

implies costs allowed by tbe rules. If the decree 

includes costs which are not permissible under the 
rules, the decree is not in accordance with the 
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the 
conformity 


judgment and does not correctly state what 
Court intended. it is, therefore, the duty of 
Court to correct it soasto make itin 
with the judgment. Hewanra Kumar  GHOSE v. 
RAJENDRA MONDAL Cal. 436 
-——— Legal practitioner —Same person, if can ap- 

pear by separate solicitors in different capacities. 

The same person is not entitled to appear by 
separate so'icitors or separate Counsel in different 
capacities. Ofcoursea solicitor or Counsel appear- 
ing for a client who is interested in two different 
capaoities can state the case of his client in respect 
of each capacity, but he cannot appear separately for 
the same person. JBRAHIM F, LALJI v. HUSSEINBHOY 
A LALJI Bom, 579 
. Vakil's fees— Return of plaint for presentation 

to the proper Court—Vakil's fee—Award of ad 

valorem fee— Legality. 

Where a plaint is returne] for presentation to the 
proper Court on the ground of over or under-valua- 
tion without any trial on the merits, it ís not proper 
to allow Vakil's fees to the defendants onan ad 
valorem basis. A comparatively lower rate of fees 
would be quite sufficient, ACHUTA MOOTHAN v. KEISUNA 
MooTHAN Mad, 1023 


Court-fee—Oudh Rent Act (XXII of 1888), se. 108 
(21, 177 sub-s. (D, 119—Suit fcr arrears of rent— 
Decree — Decree for defendant's ejectment on 
application of plaintiff —Appeal— Second appeal 
by defendant—Court-fee, if to be paid on relief 
relating to ejectment, 

A suit was instituted under s. 168, cl. (2, read 
with s 127 sub-s, (1), Oudh Rent Act, for arrears 
of rent. Under s. 127, sub-s, (2) the Court passed 
rn decree for arrears of rent and upon the ap- 
plication of the plaintif passed a decree for 
ejectment of the defendant. The defendant's ap- 
pealto the District Judge was dismissed. He then 
filed a second appeslinthe High Court: 

Held, that although the decree was both for 
arrears of rent and for ejectment, the defendant- 
appellant couldnot be considered to be appealing 
against the decree for ejectment as no such ap- 
peal would lie either to the District Judge or to 
the Ohief Court under s. 119 of the Oudh Rent 
Act and hence no court-fee was payable on the 
relief relating to sejectment. Pourran v Trust 
MAHMUDABAD ESTATE Oudh 49 (b) 


Court Fees Act (Vil of 1870),s. 2. Sze Indian 
and Oolonial Divorce Jurisdiction Act, 19:6 (16 & 
17 Geo. V, O. 40), 5.1, proviso (a) — 621 (a) 





“ --8, 7 (iv-A)—Decree obtained for excess 
amount n collusion between mortgagor and 
mortgagee—Suit by purchaser of equity of 


redemption to get rid of decree—Court-fee payable, 
Where after a redemption decree had been passed, 
the purchaser of the equity of redemption files a suit to 
get rid of a consent decree passed behind his back by 
the collusion betweenthe mortgagor and mortgagee, 
in respect of the excess over the amount agreed 
between all the three, with a prayer for possession 
consequential upon the declaration, the suit falls 
within the meaning ofs. 7 (iv-A), Court Fees Act, 
The proper court-fee payable is on the amount in 
excess over the amount agreed to be paid. The suit 
cannot be treated asa second redemption suit and 
the fact that the suit has been brought not by the 
original mortgagor but by his transferee can make 
no difference. NEMIOHAND SOWOAR v. NAMBERU- 
MAL CHETTY Mad. 982 
—— 8. 7, Cl (iv), sub-cl (C)}— Suit for declaration 
with prayer for consequential relief—Valuation— 
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Plaintiff, if can give arbitrary valuation—Court, 

af bound to aecept it. 

In a suit for declaration with prayer for conse- 
quential relief, the plaintiff cannot give any arbitrary 
valuation and the Court is not bound to accept the 
valuation stated by the plaintiff in his plaint. AJJAZ 
AHMAD V, NAZIRUL Hasan All 447 


——- — § 12 —Plaint—Objection as to court-fee ly 
office~Trial Court deciding court-fee to be sufficient 
—Previous notice not sent to defendant ocr 
Gorernment —Decision, finality ef—Objection by 
defendant — Legality of—Decision, if can ble re- 
opened by trial Court, 

When ihe sufficiency of court-fee paid by tbe 
plaintiff is objected by the defendant or the office, 
and the trial Court after applying its mind to the 
question holds ths court-fee to be sufficient, then 
the trial Court's power to revise the valuation comes 
to an end. There is nothing in the Court Fees Act 
which requires that the question as to the sufficiency 
of the court-fee should be decided inthe presence of 
the defendant or aiter-notice to the Government., 
Where there i3 a decision bythe trial Court on the 
question of court-fee, although without notice tothe 
Government or tothe defendant and the decision iy 
intended to be final and not provisional, the principle 
of finality applies to the decision as much as to 
decision on other matters. The questien in each case 
is, whether the order is one intended to be final or 
merely provisional. 

Although in actual practice a defendant is per- 
mitted to object that the proper court-fee has not 
been paid, he has, strictly speaking, ro legal right 
to raise such a ples, but his function must be deemed 
to be, subject to the Court’s leave, merely to assist it 
incoming to a proper decision. & L. LAKSHMANA 
AYYAR v. LS. P. L, P. PALANIAPPA CHETTIAR 

Mad. 588 

s. 12— Question as to valuation raised in trial 
Court— Inquiry — Decision based on evidence— 
Finding, if can be interfered with in appeal. 
Where a question as tothe proper valuation has 

been raised, itis to be decided by the Court under 

the provisions of s, 12, Court Fees Act, and where an 
enquiry has boen made and a decision has been 
arrived at by the trial Court, the decision being 
based on evidence, the finding cannot be disturbed in 
appeal, AIJAZ AHMAD V. NAZIRUL Hasan All, 447 


S.17—'Subject,' meaning of—Distinct causes 

of action, if can form one subject within s. 17— 

Case where different groups of facts have to be 

established — Separate amounts of  court-fee— 

Necessity of. 

The word “subject” in s. 17, Ccurt Fees Act, 
covers a multitude of matters which cannot be con- 
fined within a precise formula, Distinct causes of 
action cannot be one ‘subject’ within the meaning of 
B. 17, but theconverse does not necessarily hold 
good, for it may well be thata suit based on one 
cause of action alone may nevertheless embrace 
more than one subject within the meaning of a. 17, 
Court Fees dct. 

A suit was instituted by 73 persons who averred 
that they held eacha separate jama and prayed for 
a declaration that each plaintif had araiyati joti 
interest in one out of 73 plots of land and that a 
certain compromise decree was illegal and ultra vires 
and hence inoperative against them: 

Held, that in the suit there were in effect prayers 
for 73 declarations affecting 73 separate titles, and 
that therefore the proceedings embraced 73 distinct 
subjects within the meaning of 5,17, Court Feeg 
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Act. Haru BEPARI v. Roy Kesnirigh Beusan Fox 

BAHADUR Cal, 780 

———$ch. if, Art. 17 (6)— Suit to oblain injunction 
and prayer for scheme so that plaintif and 
defendant may carry on service of idol—Nature 
of suit—Art. 17 (6), applicability, 

The plaintifs instituted Ħa suit in order 
to obtain an injunction restraining the defendants 
from interfering with the service by the plaintifs 
of an idoland asking the Court to frame a echeme, 
go that they and the defendants might be entitled 
to carry on the service of the idol and to enjoy the 
emoluments of the office separately and without in- 
terference from each other: 

Held, that although the suit could not be described 
as a suit for partition, yet it was in a sense, a suit 
which may be regarded as a suit of a similar nature for 
the purpose of estimation of court-fees and that Art. 17 
(6), Sch. IJ, Court Fees Act, applied. Narain Mogan 
Dev v. KRISHNA BALLABHI All. 35 
—— Art. 20. Sre Indian and Colonial 

Divorce Jurisdiction Act, iv25 (i6 & 1? Geo. V, O. 

40), 8. J, proviso (a) 621 (a) 
Criminal Law Amendment Act (XXIII of 1932), 

s, 7 (b)—Procession passing through a mohalla 

having foreign cloth shops—Halts for distributing 

handbills— Whether amounts to loitering or deterring 
people from buying foreign cloth, 

A patrol passing and re passing a certain street 
or a certain shop at intervais may be considered 
as an act similar to loitering, but by no stretch 
of imagipStion can a procession, passing a shop in 
a particular mohalla and possivly repeating the 
procession a week later, be construed into loiering 
or an act similar to loitering. Further in order 
to commit an offence under s. 7 of the Oriminal 
Law Amendment Act the loitering must be done 
with the intention that any person is deterred from 


entering or approaching or dealing at the 
particular place near which such loitering 
occurs. Halting for the purpose of dis- 


tributing handbills, announcing a meeting for 
a later hour cannot be interpreted as being with 
the object of deterring any prospective purchaser 
from entering or dealing at the particular shop near 
which the halt was made. ; 

A procession singing boycott songs may have the 
affect of deterring people generally from buying 
foreign cloth at a future time, but cannot have 
the effect of deterring people from buying foreign 
cloth ata particular place by the silent form of 
intimidation and keeping watch on a place to take 
note of the people who deal there, KADEAKISAN D, 
EMPEROR Nag. 1008 
Crimina) Procedure Code (Act V of 1898), 

5.106. Nge Criminal Procedure Code, it 98, s. 124 

1115 

s 110—Proceedings under—Mukhias and Sar- 

panches—-Whether to be treated as quasi Police 

witnesses —Presumption, if can be made against 
them. 

Mukhias and Sarpanches are respectable persons 
and they are appointed to these offices because of 
their respectability. lt is totally wrong to describe 
them as `“ quasi Police witnesses,” On account of 
the position held by these men in villages in which 
they reside, they areina far better position to know 


about the bad characters residing in their villages. . 


lt is altogether absurd to start with a presumption 
against them. The proper way of judging the evi- 
pence of a witness is to consider the statement made 
by him and thento arrive ata conclusion whether 
he has given true evidence or not, No presumption 
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should be made against him merely on the ground 


that he happens tobe a Mukhia or a Sarpanch, 
EMPEROR v. DIPU All. 424 


ss. 110, 122—Sureties by accused, whethe” 
can be rejected without inquiry merely on Polic 
report, 

In acase under s, 110, Criminal Procedure Code, 
the Magistrate cannot reject the sureties merely on 
the Police report unless he inquires himself or orders 
an inquiry by another Magistrate. KAMDHANI Manto 
v. EMPEROR Pat, 948 

-$8. 123, 106—Imprisonment in default of 
furnishing security under s, 123—Appeal, tf- lies 

—Order under s. 106 should not be passed with 

non-appealable sentence, 

There is no general provision in the Criminal 
Procedure Code, for allowing an appeal from an 
order of imprisonment in default of furnishing secu- 
rity passed under s. 123, Oriminal Procedure Code, 
and perhaps it was not contemplated that an order 
to furnish security under s. 106, Oriminal Procedure 
Code, would be coupled with a non-appealable sen- 
tence. It should rarely, if ever, be necessary to do 
this, and it should certainly not be done until it 
has been ascertained that the accusedis able to 
furnish security. Liupgvorv, Naa Ton Lu 
Kang. 1115 

Criminal 

759 


———s5 133, 135-B, 139-A. 
Procedure Coue, 18.8,s. 141 


——_— ss, 141, 133, 139-A, 135-8 -Proceedings 
under s. 158—Lnqutry under s 159-A—Local 
inspection—Jury under s.135-B- Applicants against 
whom proceedings started and their jurors absenting 
on date fixed and also on adjourned date— 
Provisional order confirmed without notice to 
applicants —~Legality of. 

Where during the proceedings under s 13%, Crimi- 
nal Prozedure Uode, the City Magistrate made two 
local inspections and started an enquiry under 
g,139-4, Uriminal Procedure Code and a jury was ap- 
pointed by him in accordance with s, 135-B, Criminal 
Procedure Code, but the applicants against whom 
the proceedings were started and their jurors absent- 
ed themselves, both on the date fixed, and an adjourned 
date, andthe Magistrate without issuing notice to the 
applicants contirmed his provisional order passed 
under s, 133, Oriminal Procedure Code: 

Held, that the applicants had been negligent or 
obstructive and had wilfully abstained from appeat- 
ing before the jury, which had been appointed at their 
instance to settle the dispute, and hence there was 
no obligation whatsoever on the Oourt to issue notice 
to them before confirming the provisional order 
which had been passed under s. 133. Pyare Lat v, 


SEE 





DWARKA PRASAD All. 759 
s., 162. 
AEE Bengal Excise Act, 1909, a., 74 385 
Sga Criminal Procedure Code, 1898, s. 172 
84 FB 
~~ s. 162— Complainant's statement W 
Investigating Uficer identifying accused — 
Admissibility. 
The statement made by the complainant to th 


Investigating Officer to the effect that the accuser 
was the person who had attempted to rob her i 
inadmissible in evidence in view of the provision 
of s. 162, Criminal Procedure Code, Krisuna CHANDR. 
DHENKI v. EMPEROR Cal. 84° 
ss, 162, 172—Statement by witness to Polic 

under s. 162—Statement recorded in special diar; 
under 8. 172—Statement cannot be used except a 
provided im £. 162—Accused requesting Court i 
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rejer to such statement which does nct fall 
under 3. 162, proviso 2. 
Under s. 182, Oriminal Procedure Code, on 


statement made by any person to a Police Officer in 
the course of an investigation can be referred to or 
used for any purpose by the Court or anyone else at 
an inquiry or trial in respect of an offence under 
investigation at the time when such statement was 
made, except as provided in that section. It matters 
not whether the statement was made orally or was 
reduced to writing, or whether in extenso orin an 
abridged formit is set out ina special diary under 
8. 172, Criminal Procedure Code or in any other 
document, or whether it is proposed tu adduce oral 
evidence of the contents of the statement, If, and 
s0.g00n as,any prosecution witness gives evidences 
in support of the charge against him, the accused is 
entitled to request the Court to refer to that 
witness's statement to the police,-and, unless the 
Court ts of opinion that any part of the statement 
falls within the second proviscto s. 162, the Court 
must direct that the accused be furnished witha 
copy of the entire statement of the witness to the 
Police, whether or not in the opinion of the Court 
there is anything in the statement which is incon- 
sistent with the evidence that the witness has given 
in the course of the inquiry or trial: and the 
statement, in whole or in part as the case may 
be, may then be usedin the manner prescribed in 
proviso l to 8.162, Epmerory. NGA LUN THAUNG 
Rang. 784 FB 
ss, 172,152—Copy of statement to accused 
—Court's power to refer to special Police diary. 
The power of the Criminal Court to use the specia 
diary is not limited to the use of itforthe purpose 
of enabling the Police Officer who made it to refresh 
his memory orfor the purpose of contradicting 
him. The Court may also use the special diary 
not as evidence of any date, fact, or statement 
referred toin it, but as containing indications of 
sources and lines of inquiry, and as suggesting the 
names of persons whose evidence may be material 
for the purpose of doing justice between the Urown 
and the accused. It is the Uourt which is entitled 


to use the special diary. Neither the accused nor: 


his agent is entitled under s. 172, Oriminal Proce- 
dure Code, to see the special diary for any purpose 
anless it has been used by the Court for enabling 
the Police Officar who made it to refresh his -memory 
or for the purpose of contradicting him. EMPEROR v, 
Nea Lun THAUNG Rang. 784 FB 
———§8.172, 162—Precedent— Division Bench 

layang down law unambiguously—Another Bench 

of equal status not agreetng—Procedure, 

Is is a fundamental principle of the constitution 


of the Oourt, that where one Bench of the Court ` 


in unambiguous terms has laid down the law in 
a certain secse it is not competent for another 
Benchof equal standing to refuse to follow the 
earlier decision, or to give to the language used 
therein a meaning contrary to that which the 
words used would naturally bear. The proper 
and the only available course open to the latter 
Bench in such circumstances is to referthe question 
upon which there is a difference of opinion for 
determination by a Full Bench of the Court. EMPEROR 
v, Nea Lun THAUNG Rang. 784 F B 
ss 172, 162—Frosecutor, whether bound to 
„advise accused to request Court to refer 
ments—Court’s duty. 


There is no legal obligation imposed upon either 


the Public Prosecutor or the Court to advise the 
pecused to request the Qourt to refer to the statas 


to state- ` 
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ment of any witness “to the Police under s, 162, 
Oriminal Procedure Code, but it,is the duty of the 
Public Prosecutor anc any other official who may be 
conducting a prosecution to prosecute, not to persecute 
the accused, and a responsibility rests upon him not to 
allow the Court or jury to place reliance unwittingly 
upon the evidence of a witness who to his knowledge 
madga contradictory statement tothe Police in the 
course of the preliminary investigation, and in such 
circumstances he ought to inform the Court that it 
might be expedient that the accused should be 
made aware that he would be entitled to be 
supplied witha’ copy of the witness's statement 
to the Police if he made a request to the Court in 
that behalf. Further, there is nothing in s, 16% 
which prevents the Court, if in its discretion it 
elects to do so, from informing the accused of his 
right, for the purpose of contradicting the evidence 
of the witness, to request the Court to refer to 
the previous statement of the witness to the Police, 
and to supply the accused with a copy thereof 
as provided in the section; or, if the accused 
makes a request to the Court io that behalf, to 
prevent the Court from pointing out to the 
accused, if it chooses to do so, any passages in the 
statement which may appear to be material for 
the purpose in hand. Un the other hand, merely 
because the Oourt thinks it well to inform the 
accused of his rights under the section, it does not 
follow that it would be prudent for the accused 
in every case toask fora copy of the statement ; 
and it 1s for the accused, and not fcr the Uourt, to 
decide whether the accused should exercise the 
right given to him under s. 162, Criminal Procedure 
Code. Euperorv Naa Lun THAUNG Rang. 784 FB 
———- 88. 172, 162- Statement under s. 172, 
whether includes statement covered by s3. 162, 
‘The word “statement” must not be treated ag 
including statements of a witness to the Polics, 
which since s. 162, Criminal Procedure Code, was 
amended in 1923, are governed by that section, and 
the Police Officers ought not to include such state- 
ments in the Police diaries, EMPEROR v. NGA Lun 
THAUNG Rang. 784F B 
ss, 164,195—Magistrate recording state- 
ment under s. 164—Whether a Court —Penal Code 
(Act XLV of 1860); s. l93—Ofence under, 
committed in respect of statement recorded-. under 
s. 161, Criminal Procedure Code—Offence, tf can be 
taken cognizance of without complaint in writing of 
Magistrate. as 
A Magistrate under s. 164, Oriminal Procedure 
Code, does not act mechanically merely asa minister- 
ial officer. He cau record a statement or confession 
made to him in the course of an investigation us well 
as before the commencement of an enquiry or trial, 
A Magistrate recording statements under s, 164, 
Qriminal Procedure Code, is a Court within the 
meaning of s. 195 of the Uode, Consequently, 
when an offence punishable under s. 193, Penal 
Code, is alleged to have been committed in 
respect of previous statements made by them under 
g. 163, Criminal Procedure Uode, cognizance of the 
offence cannot be taken without a complaint in 
writing of such Court or some other Court Lo which 
it is subordinate, Har Narain v. HOSHIAR SINGH 
All. 1118 
s, 190. Sue Criminal trial 365 
8.190 (1),a', 195 (1) .c)—Tampered sate 
deed produced in Magistrate's Court—Report to 
Registrar—Enquiry by Registrar — Complaint by 
. Registrar against scribe, vendee and attesting witness 
on respect of forgerye-Held, complaint came ° 
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within s. 190 (1) (a) and s. 198 (1) (c) was no bar. 

In a theft case, a tampered sale-deed was produced. 
In the meantime it was reported to the District 
Registrar, that the register containing acopy of the 
aforesaid sale-deed was tampered with by altering 
the figure regarding the number of trees sold under 
the deed. He therefore started an enquiry and 
came to the conclusion that the original sale-deed« as 
well asthe copy kept in the Registrar’s office were 
so altered. Accordingly, he lodged a complaint in the 
Court of the Sub-Divisional Magistrate, against the 
scribe under s. 467, Penal Code, and against the 
vendee and the attesting witness under ss. 467, 109, 
Penal Code in respect of the forgery of the aforesaid 
sale deed. A preliminary objection was raised by the 
accused that the Sub-Divisional Magistrate had no 
jurisdiction to take cognizance uf the offence on the 
complaint of the District Registrar as he was not the 
Court before which the alleged forged document was 
produced within the meaning of s, 195 (tł) (e) of the 
Criminal Procedure Code: 

Held, that the complaint came within s. 199 (1) (a), 
Criminal Procedure Code and was tenable and 
s. 195 (1) (0), Criminal Procedure Code was no bar as 
none of the accused were parties to the proceedings 
in the criminal cage 

Iield, also tbat the verdee was also not a party to 
that proceeding as it was not started upon his com- 





plaint but upon rerort made by the Police. IiurzRor 
v. KI ISHNARAO Nag. 647 
s. 195.” See Crimizal Procedure Ccde, 

1898, 5 164 1118 


-—— 8. 195 (1) (Cc). Sze Criminal Procedure Code, 
1898, s, 190'-(1) (a) i 
s. 200 (a)—Cumplaint purported to be made 
by public serrant in discharge of official duties—- 

Examination of complainant, if necessary. 

Where a complaint purports to be made by a 
public servant inthe discharge of his oficial 
duties, his examination is notrequired under s. 200 
faa), Criminal Procedure Code. KEWAL HAM ~. 
EMPEROR Pat. 324 
-—_— $8. 203. Sre Criminal Procedure Code, 1898, 

6. 436 proviso 31 (a) 
-———— $S, 215, 273, 289, 494— Commitment, 

quashing of—Insufficiency of evidence, if ground 

for quashing commitment—Remedy of aggrieved 

party. l 

Insufficiency of evidence is not a point of law and 
is not a ground for quashing a commitment. The 
prohibition in s. 215, Criminal Procedure Code, is 
limited to points of law as, if acommitment may be 
quashed upon the merits, an application would in 
practice be made only in doubtful cases and if the 
decision on the merits were to be against the applicant 
he would enter on his trial under grave prejudice. 
It is precisely to remedy any suspicion of injustice 
under which the applicant may labour in respect of 
what he considers to be a committal on insufficient 
evidence that provision has been made in s. 273 for 
cases tried in the High Court and in s.289 in the 
Sessions Court. There is also an additionalremedy 
provided by s. 494 of the Criminal Procedure Code, 
in which the fEessions Judge on a perusal of the 
commitment order and the evidence adduced before 
the Committing Magistrate may invite the Public 
Prosecutor to consider whether he should undertake 
action under that section, MAROTI v. EMPEROR 

k Nag. 537 
-———— §, 225, Sre Criminal Procedure Code, 1898, 

s, 537 ME 1129 
=——— $8, 236, 237, 238—Substantive offence 
e and abetment -of ii-Appellgte or Revisional 
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Court, whether can change conviction of substantive 
offence into one of abetment—Penal Code (Act 
XLV of 1860), ss 324, 34, 114. l 

An Appellate or a Revisional Court is entitled 
upon factsto change a conviction of a substan- 
tive offence into a conviction ofan abetment, 

Where it appeared that the facts proved 
would have sustained a charge under es, 324, 34, 
Penal Code, from the start: 

Held, that the conviction under ss, 324, Jit can 
he altered to one under ss. 324,34, Penal Code. 
SURAT BHAN v EMPEROR Pesh. 618 (b) 
s. 237 (1)—Accused and others charged 

with offence under s. 395, Penal Code —Accused 

proved to have committed offence under s, 458, 

Penal Code—Other persons not found to have 

accompanied him—Conviction under s. 453, Penal 

Code—Legality—Penal Code (Act XLV of 1860), 

sa. 395, 458. 

The accused and certain ofher persons were charg- 
ed with an offence under s. 395, Penal Code, and 
although it appeared in evidence that the acts of the 
accused amounted to lurking house trespass by night 
after making preparations for assault, and causing 
grievous hurt inthe course of that trespass, yet 1t 
did not appear that he was accompanied by tke 
other persons who were put on their trial with him 
and the accused was convicted under ss. 458, 409, 
Penal Code ; 

Held, that the offence of which he was found to be 
guilty did not differ in nature from the offence with 
which he had been charged, and it was, therefore, 
not necessary fortle Court toalter the charge, as 
the provisions of s. 227, sub-s (1), Criminal Prcce- 
dure Code, clearly covered the case. GULAB SINGH v. 
EMPEROR All. 38 
s. 239 (d)}—All accused alleged to have 

joined to defame complainant—Printer charged 

under s. £01, Penal Code, and publisher under 

s, 500, Penal Code—Trial held joinily—Provision of 

s, 239 (d), whether violated—Penal Code (Act XLV 

of 1860), ss. 501, 500, 

A complaint was made against five persons 
onthe basis that they had all joined ina plot to 
defame the complainant. There was no definite 
accusation of conspiracy, nor was the case tried as a 
conspiracy case, But the complaint was that the ac- 
cused had all been acting together with the object 
of publishing and distributing the notice which was 
printed by some of them, and it was found that the. 
accused were acting together for this purpose. The 
accused who had printed it were charged under s. 501, 
Penal Code, and the accused who had published and 
distributed it were charged under s, 500, Penal Code, 
but all of them” were tried jointly: o. 

Held, that the provisions of s. 239 (d) of the Crimi- 
nal Procedure Code, were not violated, Parsotam Das 
v EMPEROR | All. 39 
———-—ss, 239 (d), 221, 162—0Offences in 

furtherance of common intention and _ tm same 

transacticn — Persons, whether can be tried in one 
rial. 

Where offences of murder and grievous hurt are 
committed by the accused in the course of the same 
transaction, and in furtherance of the common ln- 
tention, all the persons responsible for causing those 
injuries can be tried together in one trial. NGA THA 
AYE Vv. EMPEROR Rang. 441 
s. 239, sub-s, (e), 418 (1), 417 — Whether 

applies to joint trial for offences under ss. 395 and 

412, Penal Code (Act XLV of 1880). 

Sub-section (e) of s. 239, Criminal Procedure Code, 
applies to persons accused of an offence which jnclud 4 
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es theft, extortion or criminal misappropriation, and 
persons accused of receiving, or retaining or assist- 
ing in the disposal or concealment of property, posses- 
sim of which is alleged to have been transferred 
by any such offence, committed by the first named 
persons. The offence of dacoity is merely the offence 
of robbery, or attempted robbery when the number 
of persons concerned inthe crime is five or more, 
and inall robbery there is either theft or extortion. 
Dacoity, therefore, is clearly an offence which in- 
cludes theft or extortion. Consequently, a joint trial 
of six persons, for offences under ss, 395 and 412, 
Penal Code, can be justified. EMPEROR v. TERHI 


Oudh 913 
——— s. 263. Sar Criminal Procedure Code, 1898, 
a, 342 129 


—— 





8.263—Duty of Magistrate under s. 263. 

It is the duty of the Magistrate to record not only 
the ples of the accused, but also his examination, if 
any. The worda “if any” do not imply that it ig optional 
to the Magistrate to examine the accused or nof, but 
merely imply that wherethe accused has made a state- 
ment, particulars of his examination should be noted. 
But thatis notthe same thing as recording his 
examination in full, Sra Ram v TMPRROR All. 129 


ss. 263, 364-—Summary  procedure— 

Examination of accused whether essenttal— 

Formalities of s. 364. 

The words “if any” in s. 263, Oriminal Proce- 
dure Code, do not limit the obligation imposed on 
Courts by s. 312 or render it inapplicable to summary 
trials, The examination of the accused is an essen- 
tial part of the procedure. Such examination need 
not bə taken with all the formalities prescribed by 
s, 361, Oriminal Procedure Code. That section itself 
contains a proviso saying that nothing in this sec- 
tion shall be deemed to apply to the examination of 
an accused person under s. 263, Criminal Procedure 
Oode. Nevertheless such an examination there must 
be and some record of it must be contained in the 
procesdings. It is not a compliance with this obli- 
gation,{to state merely the plea of the accused, 
The prisoner's own plea and examination should be 
recorded in the form provided for that purpose by 

the Local Goverament, DEVJIMAL v, EMPEROR 

Sind 923 

—-——38, 269 (3), 306—Accused charged with 
ss. 302, 291, Penal Code (Act XLV of 1860j)—Judge 
accepting jury's verdict on murder charge and 
acqutiting accused—On charge under s. 201, Judge 
ah a and econvicting—Held, his action was 
right. 

The accused were charged with offences under ss. 
302 and 201, Penal Code, that is, with offence of 
murder, and of causing the evidence of an offence to 
disappear. The offence under s, 302 is triable by a 
Judge and jury, and the offence under gs. 201 is 
triable by the Judge with assessors. On the charge 
of murder the unanimous verdict of the jury was 
one of “ not guilty,” andthe Judge accepted the 
verdict and acquitted the accused, although he con- 
sidered the verdict wrong. Upon the charge under 
s. 201 the assessors were of opinion that the accused 
were not guilty, but the Judge, disagreeing with the 
assessors, convicted all the accused : 

Held, that the Judge was right in acting upon his 





own view of evidence. MaaskKu Mary KUDALE ~. 
EMPEROR Bom. 1090 
- ss, 273, 289. Sere Oriminal Procedure 
Code, 1898, s. 215 537 
——— 8s. 297, 298, 299— Charge — Judge 
discussing question of reasonable doubt and 
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u ening jury that they were themselves to weigh 

evidence—Misdirection, if made out. 

Where in his charge, the Sessions Judge after 
summarising the exposition of the law to the jury, 
discussed the question of reasonable doubt when 
dealing with the law in the caseand again at the 
close of the charge he warned the jury that “ they 
are themselves to weigh the evidence and to come 
to finding on facts on their own judgment ;" 

Held, that as far as the exposition of the law was 
concerned, there was no misdirection of the jury. 
Harotp H. Watson v, EMPEROR Lah.172 
—ss. 297, 303, 307—Charge to jury— 

Verdict delivered—Judge, if has jurisdiction to 

again discuss facts and ask jury to re-consider 

their verdict— Verdict subsequently delivered, if can 
be acted upon—Criminal trial—Jury. 

After the jury have considered the verdict and 
the foreman has informed the Judge what is their 
verdict or what is the verdict of a majority the 
Judge has no jurisdiction to charge the jury afresh. 
The law contemplates only one charge by the Court 
and that after the case for the defence and the 
prosecutor's reply are concluded and there is no 
provision in law entitling the Judge either to re- 
charge the jury or fo argue out the matter with the 
jurors after the verdict has been delivered. If the 
jury after retiring to consider their verdict inform 
the Judge that they did not understand thelaw as 
explained to them by the Judge, it is no doubt open 
to the Judge toexplain the law again to the jury, 
but there isno provision in law that authorizes a 
Judge, in the event of his disagreeing with the 
verdict of the jury, to charge the jury afresh. 
Where the verdict of the jury is vague and uncer- 
tain e. 303, Oriminal Procedure Code, authorises 
the Judge to put necessary questions witha view 
to ascertain whether the jury intended to bring in 
a verdict of guilty or not guilty but, 
beyond putting questions with a view to ascertain 
what the verdict of the jury is, the Judge has no 
jurisdiction to enter into adiscussionof the facts 
of the case with the jury. If the verdict is general 
and complete and free from ambiguity, the Judga 
is not competent to put queetions to thejury, nor 
ean he ask the jury to reconsider their verdict. 
lf the Judge disagrees with the verdict he can pro- 
ceed under s. 307, Criminal Procedure Code, but 
he cannot again proceed to charge the jury and ask 
them to re-consider their verdict. 

Where the verdict originally delivered is clearly 
a unanimous verdict, the Judge has no jurisdiction 
to again discuss the facts and to ask the jury to 
re-consider their verdict. The verdict subsequently 
delivered by the jury is illegal and cannot be acted 
upon. Dortv [EMPEROR All. 438 

5. 298, scope of. 

Section 298, Oriminal Procedure Code, lays it 
upon the Judge as 2 special duty to prevent the 
production of inadmissible evidence whether it is 
or isnot objected to by the parties. Baura SINGH v. 
EMPEROR Sind 282 

5.303, Sse Criminal Procedure Code, J 898, 

s. 297 _ 438 
—____ ss, 305 (3), 308—Judge disagreeing with 

jury—Judge, if can give his own opinion of guilt or 

innocence of accused — Whether can give reasons 
for same—Jury not insulted merely by such 
disagreement— Criminal trial—Jury. __ 

It is competent to a Judge when he disagrees with 
a jury under s. 305 (3), Criminal Procedure Code to 
give his own opinion of the guilt orinnocence of the 
accused and it ig competent for him when he decides 
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to order the accused not to be re-tried under s. 308, 
Criminal Procedure Code, to give reasons relevant to 
his decision. Among those reasons his opinion as to 
the guilt of the accused is not excluded; likewise 
if a Judge decides not to order a re-trial. because in 
his opinion the accused ia innocent, this opinion 
would not properly be excluded. 
Jt is unreasonable to suggest that a jury is insulted 
.by the Judge Because he disagrees with the majority 
and agrees with the minority as he is entitled, under 
the law, todo, PREMCHAND K. SHAHANI v, EMPEROR 





l Sind 365 
s, 306. Ser Criminal Procedure Code, 1898, 
s. 269 (3) 1090 





- ss. 306, 307—Judge thinking verdict of 
jury wrong but not expressing disagreement — 
Whether can give judgment without referring to 

High Court. , 

Section 306, Oriminal Procedure Code, provides 
that when the Judge does not think it necessary to 
express disagreement with the verdict of the jurors, 
he shall give judgment accordingly. The section 
does not require that the Judge should agree with 
the verdict of the jury before accepting it, but only 
that he should not think it necessary to express 
disagreement. If he ` does think it necessary to 
express disagreement, then his only course is to refer 
the case tothe High Court under s 307; but the 
High Court on reference under s, 307, will not in- 
terfere with the verdict of the jury unless such ver- 
' dict is perverse. It may, therefore, not infrequent- 

ly happen that a Judge trying a case with jury 
considers that the appreciation of evidence by the 
jury is incorrect, and that their verdict is wrong, but 
at the same time it is not so perverse a verdict as 
to justify a reference to the High Court. MHABKU 


MALU KUDALE v. EMPEROR Bom, 1090 
—— 6, 307. 
Sre Criminal Procedure Code, 1F9R, s. $97 438 
Seg Criminal trial 1131 


— s8. 308. Ser Criminal Procedure Code, 1818, 
s 305:3) 365 

—— S. 342—S, 342, if applies to both summons 
and warrant cases, 

Section 342, Criminal Procedure Code, applies both 
to summons and warrant cases. Asit is only fair to 
an accused ‘person that he should be questioned 
generally on the case for the purpose of enabling him 
to explain any circumstances appearing in the pros- 
ecution evidence against him, it is reasonable to hold 
that s. 342 applies to all cases, Sia Ram v. ENPRROR 

All.129 

S 342—Siatement of accused during trial 

interpreted as plea of guilty—Duty of Court to 
record exact words used by accused, 

In cases where an accused person makes some 
statement during the course of the trial which is in- 
terpreted as a plea of guilty, the Court should record 
the exact words used, especially is this the Case, 
when a statement is made in answer to questions put 


by the Court under s. 342, Criminal Procedure 
Oode, SAILABALA DASI v EMPEROR Cal, 761 
S 342—Summons case tried summarily 


—S 312, if applies—Failure to examine accused 
under s. 312—Whether mere technical error of 
procedure—TIfeld, that accused were prejudiced by 
such failure which was suficient to vitiate trial. 
Secticn 342, Criminal Provedure Code, applies to 
Simmons cases even if they are tried summarily 
aad failure to examine the accused persons under 
a 312 in such cases is an irregularity. It is an 
‘irregularity which goes to the root of a fair trial 
and cannot be regarded as a mere technical error 
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of procedure, although it is perhaps going too far 
to say that an accused is necessarily prejudiced 
by not being questioned under s. 342, 

Where in a charge under s. 4, Gambling Act, 
the accused were not examined under s. 342, Cri- 
minal Procedure Code, and hence had no opportu- 
nity of explaining how they came to be arrested 
or of stating whether the house was or was nota 
“common gaming house” : 

Held, that the accused were prejudiced and the 
failure to examine them under s.3t2 was sufficient 
to vitiate the trial, but as the case was of a -petty 
nature and the accused had been put to much trouble 
and expense in applying to the Sessions Court and 
the High Court, no retrial was required, EMPEROR v, 
Karna SHANKAR Oudh 16 


Ss. 342, 263—Summary  trial—Non- 
recording of statementof accused— Effect of. 

The mere fact that the statement of the accused has 
not been recorded by the Magistrate in a summary 
trial would not show either that the accused was 
never questioned at all or that the omission to record 
his statement is fatal. Sta Ram v. EMPEROR All. 129 

ss 342,537 — Necessity of recording 
examination—Non-compliance with 8, 312—-Whether 
fatal to trial. 

The defect of non-compliance with the provisions 
ofs.342isa mere irregularity which is not fatal 
to the trial unless the accused bas been prejudic- 
ed. Sia Raw v. EMPEROR ~ All. 129 

8. 344 — Powers under— Scope of, < 

The powers vested in the Magistrate by s. 244, 
Criminal Precedure Code, are.very wide. It is no 
doubt true that thereisno hard and fastrule that a 
criminal case should be postponed pending the dis- 
posal of a suit which relates tothe same subject- 
matter, and that each case must be decided on its 
own merits. Faiz MUHAMMAD v. ABBAS JAFFERALI 

S.nd 256 
s. 364. Sre Oriminal Procedure Code, 189%, 
923 


- 





a, 203 


-s. 403 (2)—Complaint disclosing several 
offences on same facis—Trtal for one offence and 
acquittal—Whether bars fresh complaint on other 
offences disclosed by same facts. 

Where a complaint disclosed several distinct 
offences on the same facts and the accused were 
summoned for one of the offences but were acquitted 
for default of appearance of the complainant ; 

Held, thata fresh trial in respect of a complaint 
for other offences disclosed by the same facts, was not 
barred. Sarona Dayr v SaTYEswaR SANTRA 

Cal. 384 (b) 
ss, 403, 423— Conviction set aside on 
appeal—Order for re-trial, if barred. 

Where all that the Judge has done on appeal is 
to set aside the conviction and sentence which 
he had to do before directing the commitment 
of the accused for trial to the Court of Session under 
cl. (b) of s. 423, Criminal Procedure Code, s. 403 does 
not bar the order for re-trial, EMPEROR v. BAHRAIORI 

| All. 200 
ss, 403, 423—Re-trial, order jor—Con- 
viciton has to be reversed—Reversal, tf amounts to 

acquittal referred to in s, 403. 

Before an Appellate Court passes an order for re- 
trial or commitment of the accused for trial, the con- 
viction and sentence already passed have to be 
reversed. This reversal of the conviction and sen- 
tence does not amount to an acquittal such asig 
referred toin s. 403, Criminal Procelture Code, 
Section 40% does not bar a re-trial ordered by an 
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Appellate Court under s. 423, cl. (b). Twpgror v. 
BAHRAIOHI All. 200 
s. 417, Sze Criminal Frocedure Code, 1898, 
Bs, 239, sub-s. (e), 418 (1) 913 
88. 418 (1), 417—Provisions of s. 418(1), 
applicability to Government appeal under s. 417. 
The provisions of s, 418 (|), Oriminal Procedure 
Code, apply to a Government appeal under 6. 417, 
Criminal Procedure Oode, against an order of ac- 
quittal, just as much as they apply to an appeal 
by a convicted person where the trial is by jury. 
Consequently no point other than a point of law 
ean be raised on either side atthe hearing of an 
appeal of this nature, Emperor v, TERBI Qudh913 
———— 5, 423. See Criminal Procedure Code, 1°92, 
6.403 ` 200 








S. 423—Accused acquitted of murder— 
Whether can be convicted under s, 307, Penal Code, 
in appeal, 
The powers ofan Appellate Court under a. 423, 

Criminal Procedure Oode, are very wide and are only 

subject to the provisions of ss, 231 to 233. Under 

B. 423, it can alter the finding of the trial Court and 

either maintain the sentence or reduce it and 

s. 238 (2-A) clearly provides that when a person is 

charged with an offence hemay be convicted of an 

attempt to commit such an offence although tha 
attempt is not separately charged. The fact that the 
accused were acquitted of the offence of murder ig 
no bar to their conviction under s. 307, Penal Code, 
in appeal, EMPEROR v. SHEO NARAIN SINGH 

Oudh 945 

S. 423—Advocate not arguing case on merits 
—Court examining evidence — Appeal if properly 
heard. 

Where the Advocate appearing for the accused 
in an appeal was not prepared to and did not 
argue the case on the merits after he had failed 
to persuade the Court that his client was 
entitled to a postponement ofthe hearing until an 
investigation had been made into the allegations 
which he then made and ithe judgment showed 
that without the assistance of the appellant's 
Counsel the Judge himself examined the svidence 
against the appellant and satisfied himself that the 
convictions were well-founded : 

Held, that it could not be said that there had 
been no hearing of the appeal against thecon- 
viction within the meaning of se. 422, Criminal 
Procedure Code. Krwan Rawu Emprror Pat. 324 
S. 426,Cl. (3)—Interpretation—Period of 
bail whether should be excluded from term of 
imprisonment, 

Clause (3) of s. 426, Criminal Procedure Code, 

coes not lay down that the period during 

which a person is released sheall be excluded 
from the term, What it lays down is that this 
period will be excluded in computing the term, 
which means that this period will be left out in 
making calculation. On the plain interpretation of 
the clause the period during which a person is 
released on bail cannot reduce the termof the sen- 
tence, On the other hand it will not affect the term 
at all asit will not be taken into consideration jn 

computing the period of the term. EMPEROR v. 

NARAIN BINGH All, 906 

ss. 436, proviso, 203—Dismissal of 

complaint under s. 203— Accused not summoned— 

Proviso to s. 436, applicability of. 

Where a complaint is dismissed 
Criminal Procedure Code, and the accused has not 
been summoned, the proviso to s. 436 of the Act 
does not come into operation and further inquiry 
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e 
cannot be ordered under it. ABDULLAH Jan v, Tort 
GUL Pesh. 31 ta) 
S. 439— Concurrent finding on point of fact 

—Interference in revision is not proper—Practice. 

It isnot the practice of the High Court in the 
exercise of its revisional powers to interfere lightly 
with any decision on a point of fact in which two 
subordinate Courts have concurred. Jan MAHOMED v. 
EMPEROR Sind 498 
————-S. 476—High Court, whether can direct 

filing of and sign complaint after hearing appeal. 

It is no doubt objectionable that a Judge of the 
High Court should have to direct the filing ofand 
sign a complaint under s 476, Criminal Procedure 
Code, after hearing the appeal, but the Jaw has to 
be adninistered and hs may do so. Harcuaran 
SINGH v, KIRPA SINGH Lah. 1005 
~———— 5, 476—Penal Code (Act XLV of 1880), ss. 

437, 1!4—Production of forged document in 

proceedings in Court—Power of Court 10 make 

complaint against witnesses, 

A complaiat for an offence under ss. 467 and 
114 of the Penal Code, cannot be made unders. 476 
of the Criminal Procedure Code, against a person 
who was not aparty tothe proceedings in which 
the offence was committed but only a witness in 
such proceedings. Inre MAHALINGA NADAR 

Mad. 1040 
S. 476 —Prelminary inquiry under 3. 416— 
Discretion of Court to hold. 

It ig within the discretion of a Court proceed- 
ing under s., 476, Criminal Procedure nde, tfo 
hold a preliminary inquiry or not to hold such 
inquiry. Even when an inquiry is made, it is 
not necessary that it should be detailed or for- 
maj. KewaL RAM v. EMPEROR Pat 324 
—-S 476 — Prosecution ordered — Lower 

Appellate Court setting aside order for nreseeution 

—High Court's power of interference in revisinn— 

Revision 

The High Court will not interfere with an order 
under s. 478, Criminal Preesdure Code, if the lower 
Appellate Court hss power to achunder that section 
even if the High Court takes another view of the 
matter. The High Court, will interfere in revision 
onjy where the final Court of Appeal acts on fanciful 
grounds or bases its order on obviously wrong or 
worthless grounds or without forming a judicial 
opinion. But where it comes to the finding that the 
success of the prosecution for perjury is problemati- 
eal, and this view is based on fact, the High Couct 
will not interfere. MUHAMMAD SADRUDDIN V. ANSAN 
HUSAIN Nag. 984 
——— 8.476 A—Order on petition under s 47(-A 

—A ppeal— Power-of-attorney, whether necessary. 

No power-of-attorney is necessary for an appeal 
from an order on a petition under s. 476-4, Criminal 
Procedure Code, Harcuaran SINGH v, Kirpa SINGH 

Lah. t005 
———-~§ 4765-B—Complaint urongly sicned by 

Small Cause Judge as Munsif—As a result apreal 

misdirected— Held, District Judge alone can 

entertain appeal 

An order embodying a complaint under g, 193, 
Penal Code, was signed by the presiding officer ag 
Munsif and not asjJudge of tha Small Cause Court 
in which capacity the officer was acting. As a conse- 
guence of this, the appeal which should have been 
disposed of by the District Judge, and not transferred 
by him to the Subordinate Judge had been dist osed 
of hy a Court which had no jurisdiction : 

Held, that since the Subordinate Judge had ao 
jurisdiction to dispose cf the appeal, there had been 
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Bubstantial injustice, and that the appeal must be re- 

admitted by the District Judge. Bau SARUP? Ew- 

PEROR All, 101 

——— 8, 476-B—Right of appeal under — Appeal 
cannot be filed unitl complaint has actually been 
made— Limitation, when commences. 

Although the order of the Magistratein which 
reasons are given for the filing of a complaint is 
the order appealed against, s. 476-B of the Criminal 
Procedure Code only gives a right of appeal to a 
person against whom acomplaint has actually been 
made. An appeal then cannot be filed until a 
complaint has actually been made. The person 
againet whom a finding in respect of the application 
to the Court has been made is only affected by that 
finding when it is acted on and a complaint lodged 
ina Magistrate's Court. Without sucha complaint 
the finding is inoperative. If for some reason the 
complaint had not been made until more than a 
month after the finding, the right of appeal on the 
present applicant's contention would have disappeared 
entirely. 

Limitation can run only from the date on which 
the complaint is made, the date on which the 
finding becomes operative to the prejudice of the 
party concerned. BALGOVIND V, JAMNABAI 

Nag. 496 
S. 488— Application of mistress for 
maintenance dismissed—No revision against order— 

Subsequent application for maintenance of herself 

and child born subsequently—Held, maintenance 

of child alone could be considered, 

An application for maintenance by a mistress under 
s. 4F8, Criminal Procedure Code, was dismissed by 
the Magistrate She did not apply to the High Court 
for revision but subsequently after the birth of a 
Se applied again for maintenance of herselfand her 
child : 

Held, that only the maintenance of the child could 
be considered. Ma Saw May v, U Auxe THRIN 

Rane, 641 
8. 483—Compromise as to amount of 
matntenance—No terms imposed in compromise 

—Order, if can Le enforced by taking proceedin ys 

under s, 488. 

Where a compromise has been arrived at only as 
to the amount of maintenanceand no terms have 
been imposed in the compromise, the order can be 
enforced by taking proceedings under s, 4°8, Crimi- 
nal Procedure Code. Busaawatt Devi v. GAJADHAR 
PRASAD All 1123 
—— 5, 488—Husband neither neglecting nor 

refusing to maintain wife—Wife refusing to live 

wiih husband without just grounds for refusal— 

Wife, if entitled to separate maintenance, 

Where the wife refuses to live with her hus- 
band without any just groundsforso doing and 
the husband has neither neglected nor refused 
to maintain her, she is not entitled to any 
separate maintenance. GANGUMAL LORUMALY HIMATH- 
MAL ‘TIPOMAL Sind 376 

S.488~ Proceedings under, whether criminal 
proceedings. 

The provisions in the Criminal Procedure Code in 
regard to applications for maintenance stand by 
themselves. Infact, they might properly form part 
of a separate Act. They are not really criminal pro- 
ceedings in the sense in which are proceedings in 
regard to the prosecution for the commission of an 
offence. Ma Saw May v, U Auxe THEIN Rang. 641 
——— 8 491—Person detained under 9g. 10 
*itxtradition Act (XV of 1913), for over two monthe 

— Legality—High Court's power, 
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The detention of 2 person becomes illegal 
where he is arrestad and kept in custody under s. 10, 
Extradition Act, fora pariod extending over two 
months, if no extension has been granted by the 
Local Government, under sub-s. 3, and under the 
circumstances the only orderthe High Court can 
pass is that the prisoner should be discharged from 
custody, Suras Narayan Jna t. EMPEROR Pat, 981 
——§—s. 494. Sue Criminal Procedure Code, 189°, 

s. 215 537 
—~—-——s, 526 (1) (e‘—Complainant, Magistrate's 

superior Officer—Case, whether should be transferred 

—On’ facts however, held, that case should be 

transferred. i 

An application for transfer cannot be granted 
a3 a matter of course and to agres to transfer 
a casa from a Magistrate's Court merely because 
his official superior is the complainant, would be 
to caste a reflection upon the integrity and im- 
partiality of the magistracy which even an 
apprehension of an accused person would not 
justify. Befora an application for transfer 
should succeed there must be some reasonable 
basis for tha apprehension of the accused 
person. Tt is not sufficient for an accused tosay 
that he is apprehensive, for otherwise an accused 
would in the first instance always be free to 
decide in which Court, at least, his case should 
not be tried. 

Ths accused, a tapedar, was accused of having 
attempted to bribe his Oollector and the Magis- 
trate of the District and. the Magistrate of the 
District was the complainant : 

Held, that the case should be transferred to an- 
other District Magistrate, BAGOMAL KAUROMAL v. 
Noor NABIKHAN GHULAM NABIKHAN Sind 809 
—s. 537 (d:—Held, there was no misitrection 

to jury and Hiyh Court could not interfere in 

revision. 

Held, that there was noreason for holding that the 
jury werein any way misdirected, or insufficiently 
directed, and even if it were held that there was any 
slight misdirection or insufficiency of direction, no 
failure of justice had been occasioned, and having 
regard tothe provisions of 8 537 (d), Crimihal Pro- 
eedura Code, the High Court would not interfere. 
Emperor v TERBI Oudh 913 
————ss. 537, 225—Charge under s. 304, Penal 

Code (Act XLV of 1¢60)—Trial and conviction 

under s. 302—Legality of trial—S. 537, whether 

cures illegaley. 

In order to come within the purview of as. 537, 
Criminal Procedure Code, it has to be established that 
afailure of justice has in fact been occasioned. The 
mere argument that there might have been a failure 
of justice or that the accused might have been 
prejudiced is quite clearly not sufficient. 

The accused was charged under s. 304, Penal Code, 
but the whole trial wes conducted as if it was a 
trial under s. 302, Penal Code, and ultimately he 
was convicted under s 302 ; 

Held, that the conviction could not be upheld. 
The trial was not a mere irregularity but an illega- 
lity not curable by s. 537, Criminal Procedure Code. 
The mere mention ef s. 302, Penal Code, in the charge 
did not cure the defect, SaTNARAIN LAL v. EMPEROR 
Pat, 1129 

s 562—“Offence punishable with imprison- 
ment for not more than seven years” and “offence 
punishable with not more than iwo years 
imprisonment—Whether cover offences punishable 


with fine, : | i 
The expression “offence punishable with imprison 
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| 
' ment for not more than seven years” 


‘gentence than 
' include offences punishable only with fne, 


in s. 562, 
Oriminal Procedure Code, is intended to be read in 
the same sense as the expression in sub-s. (LA) 
“offence punishable with not more than two years 
imprisonment,” and both expressions are intended 
to cover offences punishable with a less severe 
those indicated and therefore to 
VAIJAPPA 
SHIYLINGAPPA HUMBERWADI V, EMPEROR 
Bom. 649 F B 
s. 562 (1). Seg Penal Code, 1860, 8, 75 
378 (b) 
s. 565. Sse Whipping Act, 1109, s.3 991 





Criminal trial. — Burden of proof in—Duty of 


' surplus water resulted in 


| 
l 
| 


prosecution, 

In criminal trials itis not for the accused to say 
anything unless he chooses and in any case the 
prosecution must prove their case, apart from any 
statement made by the accused or any evidence 
tendered by him. A R. Manne v. EMPEROR 

Cal, 791 
Casz and counter-case — Appeal — Judge 
acquitting accused in case—HReversal of findings in 
counter-case—Kvidence not discussed— finding in 
other appeal referred to— Procedure, if proper— 
Remand. 
'Tha disputes as to the rights of the parties to 
the trials cf people of 
two villages on charges of rioting and other 
offences. The trial Court convicted the accused in 
both cases. Jn appeals by both parties, the Judge 
acquitted the accused in one case and in the other, 
he reversed the finding of tbe trial Court with re- 
gard to theright ofirrigation, but he did not dis- 





‘cuss the evidence in the caseand only referred to 


his finding in the other appeal : 

Held, that convenient as that course may have 
been for tha Sessions Judge toadopt in dealing with 
the two appeals in counter-cases, it would raise a 
dificulty when thecase comes before the High Court 
in revision, for there would be no materials to enable 
thé High Court to be satisfied that the Judge was 
justified in reversing the decision of the trial Court 


‘on the question of fact, and hence the appeal should 


be remanded tohim to be disposed of in accordance 
with law, Hera SINGH v. EMPEROR Pat, 281 
———- Charge. See Penal Code, 1860, 8. 34 603 
i Charge motive—In charge of homicide, 
question of intention should not be mentioned. 

The question of intention or knowledge should 
never be mentioned in a charge of humicide. Nea 
THA AYE v EMPEROR Rang. 441 
~~ Disputes in criminal proceeding and civil surt 

intimately connected—Civil suit prior in tume— 

Common issue capable of being decided more properly 

in civil suit—Held, Criminal case should be stayed, 





Where the disputes which are the subject- 
matter of the two cases are so intimately 
connected as to require the proceeding in 
the criminal case being postponed, to ‘give 


precedence to the civil suit and the civil suit 
ig not only prior in time but involves a decision on 
facts which must necessarily be proved in the crimi- 
nal case before there can be a conviction, and it 
will be more satisfactory if this issue is decided by 


a Oivil Court in the first instance, the criminal case. 


should be stayed till the decision ofthe civil suit, 
Further it is also undesirable that there should be 
conflicting decisions of two Courts on a vital issue 
between the parties. Fars MUHAMMAD v ABBAS 
J AFFERALI Sind 256 
Evidence—A ppreciation of. 
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secution and defence is not merely one of counting 
of heads. RAMDHANI MAHTO v. EMPEROR Pat. 948 


Evidence —Contradiction of witness — Use of 

former statements 
Tt is an elementary rule of evidence, that if former 
statements made by a witness are to be used for the 
purpose of contradiction, he must be confronted 
with those statements and be given an opportunity 
of explaining any apparent discrepancies. It is also 
a rule of evidence that only those portions of the 
statements with which he has been confronted should 
be proved orrelied uponfer the purposes of contra- 


diction, QOVERNMENT <ADvocatE, N-W. F. P. 2, 
Muqappar SHAR Pesh. 974 
Hvidence—Decision should not depend on 


number of witnesses for either side—Proper method 

indicated, 

The decision ofa case should not depend on the 
number of the witnesses a party is able to produce. 
Where the Judge mentions the number of witnesses 
examined by the prosecution and the defence res- 


pectively and givesa finding in favour of the 
accused asthe number of defence witnesses was 
larger than that of prosecution witnesses ; 

Held, that this was not a judicial method ofar- 


proaching a cass and that the proper and the judi- 
cial method of deciding acase would be toconsider 
the evidence produced on both sides regardless of 
tte number of witnesses examined and then to core 
to conclusion whether the prosecution or the de- 
fence has established its case. Jiurrror v. Diru 
All, 424 
Evidence—Police Officials, evidence of —Value 


of. - 

The Police Officials very often ara in a far belter 
position to depose about the character of a man 
than witnesses whomay be living in different vil- 
lages and who may have been examined in defence 
by the accused. The right way of judging tae evi- 
dence of Police Officials isto consider their state- 
ments on merits and then to determine whether they 
have given true evidence or otherwise, There is no 
justification whatsoever for discarding the evidence 
of a Police Official simply on the ground that he 
belongs tothe Police; itis the duty of the Police 
Officials to keep under surveillance suspected persone, 
and in many cases they can give evidence as regards 
the character of an accused person, which may be 
found to befar more satisfactory than the evidence 
of witnesses, who do not belong to the Police depart- 
ment. EMPEROR v. DIU All. 424 

Evidence—Staiement of Honorary Magistrate 
as to what accused's father stated or promised— 

Admissibility, 

Where a married girl has beenenticed away and 
the accused is tried under s. 498, Penal Code, the 
evidence ofan Honorary Magistrate as tothe nature 
of the statement made to him by the father of the 
accused oras to what he promised, is inadmis- 
gible. GULZAMAN Kuan v. EMPEROR Pesh, 483 
~ Failure of Magistrate io state that he was of 

opinion that enquiry should be madein interests 

of justice—High Court, if should assume that he 
properly considered the matter. 

Where the Magistrate has not stated whether he is 
of opinion that it is expedient in the interests of 
justice that an inquiry should be made in a Magis- 
trate’s Court, it is not incumbent on the Sessiona 
Judge or the High Oourt to assume that he properly 
considered the matter and came to a correct conclu- 
sion, BALGovIND V, JAMNABAI Nag. 496 

Judgment. Sze Penal Code, 1860, 6. 408 
334, 








4) INDJAN CASES. 


Criminal trial—contd. 


——— Jury. : 
Erez Criminal Procedure Code, 1898, a. 269 (3) 1090 
Sr Criminal Procedure Code, 1£98, s. 297 438 
SrE Criminal Procedure Code, 1899, s, {03 (3) 365 
SEE Criminal Procedure Code, 1898, s. 306 1090 


Jury trialof offence triable by  assessors— 

Duty of Judge — Reference to High Court~ 
. Criminal Procedure Code (Act V of 1898), s. 307. 

Where by mistake an offence whichis triable with 
the aid of assessors is tried by jury, the Judge 
when hediscovers the mistake may treat the trial as 
legal and refer the case to the High Court under 
s.307, Criminal Procedure Code, if he disagrees with 
the verdict of the jury. EEMEROR v, BHAGWAT SAHU 

Pat. 1131 

Jury—Verdict depending upon credibility of 

witnesses—Verdict not  perverse—Weight of such 
verdict. 

In cases in which tke verdict depends entirely upon 
the question of whether the witnesses are to be 
believed, considerable weight should ordinarily be 
attached to the verdict of the jury whose function it 
is to decide such questions of fact, especially when 
there is no reason’ for supposing that the verdict is 








perverse, EMPEROR v. BHAGWAT SAHU Pat 1131 
———— Offence not mentioned in complaint— 


convictton—Legality. 

Where the attention of the accused is not directed 
by the complaint to an offence he cannot be convict- 
ed of that offence. ScBHRAJ RAMCHAND vu EMPEROR 

sind 212 
Practice—Statement of another accused in 
another case referred to against accused— 

Impropriety of—Transfer of case though Criminal 

Procedure Code {Act V of 1898), s. 190, does not 

-apply—Advisability. 

Making reference to a statement made by another 
accused in another case is improper and it indicates 
bias of the Magistrate against the accused from the 
start. In such a case it is advisable that the case 
is transferred to some other Magistrate even if the 
case does not come under the provisions of s. 190 (c), 
Oriminal Procedure Code, Joarnpra Nata GORAI v. 
EMPEROR Cal. 385 


Revision— Existence of facts justifying 
framing of charge—Magistrate must be left to 
exercise discretion and continue trial—Revisional 
Court cannot interfere because Magistrate has not 
done, asrerisional Court would have done. 

Jf the trying Court thinks that there is a prima 
facie case against the accused and frames the 
charge, it would be inadvisable to interfere at 
that stage unless it can be shown that the Magis- 
trate’s order is clearly perverse in the face of all the 
evidence brought before him and the Sessions Judge 
cannot show that the Magistrate's order is perverse 
or wrong by trying the case in the manner he would 
do had he been the Magistrate himself. This is not 
what a revisional Court should do. So long as there 
are facts which justify the framing of a charge the 
Magistrate must be left to exercise his diecretion and 
authority and continue the trial, U Nyro SEIN v, 


EMPEROR Rang. 33 (b) 
Sentence. SEE Bihar and Orissa Food 
Adulterating Act, 1919,-s. 3, cl. (2) 728 


Attack unpremeditated and under impulse— 

Death sentence, propriety of—Sentence. 

The extreme penalty of law should not be passed, 
where the attack is unpremeditated and the accused 
acts under the impulse of the moment. JINAYAT Kuan 
vy, EMPEROR Lah. 336 
me- Statement of witness to Police—Use of— 
e 





i935 


Criminal trial- concld, 


Judge's duty to ask Pleader if he wants copy of 

statement— Procedure. 

As soon asa defence Pleader asks a witness a 
question concerning his statement to ihs Police, it 
is the bounden duty of the Judge to ask the Pleader 
whether he wishes to have a copy of that witness's 
statement tothe Police supplied to him, or not. If 
the Pleader does not desire a copy of the statement, 
then all questions concerning the witness’s statement 
to the investigating officar should be disallowed, If 
he does desire a copy of the statement, it should be 
supplied, and should be proved, used for the purpose 
of cross-examining the witness and brought on the 
record in the proper way. Naa THA AYE D EMPEROR 

Rang. 441 
~To accept hospitality, whether a criminal 
offence, 
lt is not acriminal offence 





to accept hospitality, 


nor, except under special circumstances, itis a 
criminal offence to give a false name and ad- 
dress, Noa Lin v. EMPEROR Ran, 500 


Transfer of case—Magistrate hearing inajor 
part of case before his transfer—Whether sufficient 
ground for transfer of case to him, where prejudice 
and pecuniary loss to accused will occur. 

The general principle that it is desirable that a 
Magistrate who has heard the greater part of a case 
should conclude it, should not bs allowed to cout- 
weigh the prejudice and losslikely to result to the 


accused by transfer of the case to the Magistrate 
who heurd it before bis transfer to anotber gie- 
trict. Emperor v, TARACHAND Sinl 964 


Witnesses— Unwillingness of witnesses to 
disclose at first what they knew— Whether sufficient 
ground to discredit their evidence. 

The fact that ths alleged eye-witnesses were dis- 
posed at the outset not to disclose what they knew, 
is one which should notin any way .be regarded as 


tending to discredit their evidence. Momixuppr 
SARDAR V, EMPEROR Cal. 67 
Cross Objections. Serr Civil Procedure Code, 190%, 

O. XLI, vr. 33 576 


—-—— Appellant not interested in cross-objection— ` 
Question between co-respondent raised—Croes- 
objection whether can be entertained—Civil 
Procedure Code (Act V of 1908), 0, XLI,r. 22. ` 
A cross-objection which seeks to raisga question 

as between two respondents inter se and is a purely 

lateral attack in which the appellant is not concerr- 
ed or interested, cannot be entertained. Desrags 

SINGH v, BHUKANPAT TEWARI Oudh}708 

Custom. Sem Practice—Second appeal 228 

Application of law as to requirements of 
custom, correctly by lower Court—Its conclusion, 
whether binding in second appeal. 

Where the Court below has applied its mind 
to the law bearing on the question as to the 
requirements of a valid custom and satisfied itself 
that these requirements are present in a particular 
custom set up, unless there is an error of law, the 
conclusions of the Court would be conclusions on 
a question of fact and binding upon the High 
Oourt in second appeal. S. K. Wopryar v. QANAPATI 
MADHULING DIIT Bom. 796 

Endowment to religious institution of one 
caste to another—-Custom against founder. 

In India a religious institution may be endowed 
by a person of any caste, and yet there can be 
a custom, existing in that institution in favour of 
the opponente of the founder of the institution and 
against the members of the community or family 
to which the founder belonged, and such customs 
aro existing in this country and have been judicially 


— 


‘lifetime, and if they do that, 


Vol. 158) GENERAL INDEX. zli 
Custom—coneld. Custom (Punjab)—contd. 
recognized, 8. K, WonEYAR v.GanapaTr MADHULING so long as there is any female or male descendant 


Bom. 796 
Hxistenc? of—Question of fact—Question 
whether there is proof to support, is question of 
law. See Landlord and tenant 109 
—Provf—-Hssentiale of--Absence of instances 

of custom. . 

It is open to a Court to hold a custom to be 
proved, ever if there are no instances, if there 
is sufficient evidence on which the Court can rely 
and say that that evidence proves that a particular 
usage, has been so long known and so well 
known in a particular district as to have been 
tacitly acknowledged as the law governing that 
particular district, Custom may beso well recognis- 
ed that no question of a breachof it may ever 
arise, and consequently no instances would be 
available, 

Before a Court of law can give effect to a custom 
the Oourt must be satisfied that it is definite 
ancient, uniform, and not illegal in itself nor 
unreasonable, 8. K., WoDRryAR v. GANAPATI MADHULING 
Dixit Bom. 796 
Question asto existence of particular custom 

in particular institution— Proof of custom in similar 

wstitution— Relevancy of. 

The question of a custom of a particular institu- 
tion has to be determined on the practice of that 
institution, and whatever custom may be prevalent 
in other similar institutions, that cannot affect the 
proof of the practice or custom existing in the 
former, §.K, WODEYAR v, GANAPATI MADHULING DIKIT 

Bom. 796 
———-Testimony of witnesses in proof of custom— 

Court's duty. 

In all questions as to proof of custom one material 
consideration for the Oourt would be whether tho 
witnesses are men who are likely to know the 
custom in dispute and who have special means of 
acquiring knowledge about it and whether they 
speak of their own personal knowledge in their 
it is open to them 
to refer to information which they may have 
received from their elders or ancestors and which 
may be strictly speaking hearsay. S. K. WODEYAR v, 
GANAPATI MODHULING DIXIT Bom. 796 
Custom (N.-W. F. P.)—Succession—Bara Mohmand 

tribe Husband succeeds in preference to daughter. 

Among Bara Mohmand tribe, by custom, the hus- 
band ofa woman succeeds in preference to her 
daughters and on his death his widows are entitled to 
possession for their lives, MUNTAHA v, AWAL JAN 

Pesh. 371 (b) 
Custom (Punjab)—Alienation—Vains tribe of 

Shahpur District—Proprietor having no son or son's 

son— Power of alienation. 

Among the Vains tribe in 
belong to the miscellaneous Mussalman tribe, a pro- 
prietor having noson or son's son, has unrestricted 
power of alienation. ALIP, ZIADA Lah, 412 
———— Brahmins of village Lakhanpal, Tehsil 
e Philleur, District Jullandur—Wkether fellow 

custom or Hindu Law. 

Brahmins belonging to got Lakhanpal, of village 
Lakhanpal, Tehsil Phillaur, District J ullundur, are 
not governed by custom but by Hindu Law, although 
they have in their favour the existence of a com- 
pact village community for nearly three centuries, 
isuar Das v, BHAGWAN Das Lah 451 
Gift—Tahksii Gohana, District Rohtak — 

Donor, when can get back property gifted, 

‘In Tahsil Gohana, District Rohtak, the descendauts 
of the original donors have no rightin the property 
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Shahpur District who 





of the donee’sline in existence. SUDHAN v, SURTI | 
j Lah. 343 
——-— Non-agricultural tribes—First rule is that 
they follow personal law—Brahmins—Presumption 

in favour of personal law. > l 

The first rule is that non-agricultural tribes, especial- 
ly Brahmins, follow their personal law and that 
those asserting agricultural custom have to prove it. 
Consequently, in the case of Brahmins the initial 
presumption is in favour of personal law, which 
those asserting custom have to disprove. Isuar Dag 
v. BHAGWAN Das Lak, 451 
Shamllat lend—One of proprietors, whether 

can re-claim portion of shamilat land—When can 

be ejected—Whether becomes absolute owner of the 
land re-clarmed. 

AS a member of the proprietary body ofa village 
is entitled to re-claim a portion of the shamilat 
land provided he does not cause any special injury 
to the rights of the other members of the pro- 
prietary body, it is not reasonable to deprive him 
of the gains of his hard labour that he hag spent 
in re-claiming the land. He does not, however, be- 
come the absolute owner of such land which conti- 
nues to be available for partition at the time of 
partition of shamilat land. Ram SINGH v. MALHA 

112 


-——— Succession—Ala malik and adna malik— 
Hamirpur Tahsil, Kangra Déistrict—Ala malik, if 
entitled to succeed toadna malik in preference to 
latter's daughter, 

Held, that the Raja of Nadaun who is ala malik in 
Hamirpur Tahsil, Kangra District, isnot entitled to 
succeed to an adna malik tn the Tahsil in preference 
to the latter's daughter. Narenpar OHAND v, TARAPAT 

Lah. 28 
kanng Khattars of Mungiwali, Attock 

District—Predeceased daughter's son, if entitled to 

succeed to maternal grand father’s property, 

Among Khattars of Mungiwali, Attock District, 
the daughter's son has a right to succeed to the 
self-acquired property of his maternal grandfather, 
even if his mother died before succession opened out, 
ATIBAR Kuanv ABDULLAH Kuan Lah, 220 
janak Khatries of village Mehlanwala, 

Ajnala Tahsil, Amritsar District— Whether 

governed by personal law or custom—Widow of 

pre-deceased son of Khatri following agricultural 
custom— Whether succeeds equally with her husbana’s 
brothers. 

ln the riwaj-t-am of the Amritsar District of 1912 
all the tribes who follow agricultural custom in- 
cluding those Khatris who do so, are recorded as 
observing a custom by which the widow ofa pre- 
deceased son succeeds equally with her husband's 
brothers and this may be taken to be the custom 
prevailing among such tribes: 

Held, that the partiés, Khatrig of Mehlanwala 
village, Ajnala Tahsil, Amritsar District, are not 
governed by their personal law, Mer Kaur v, DAULAT 





= 





AH © Lah. 249 
—_—— Bajwa Jats of Sialkot — Daughter 
succeeds to self-acjuired property of father in 


preference to collaterals, 

‘The custom prevailing among the agricultural tribeg 
of the Sialkot District is that among Bajwa Jats a 
daughter succeeas to the self- acquired property of 
her deceased father in preference to near collater- 
als, MANGAL SINGH v, INDAR KUAR 194 
— Sarai Jats of Amritsar Distr ict— 

Daughters, if exclude collaterals from succession to © 
self-acquired property, 





ran 


` 
t 


prevalent generally in the 


zlil 
Custom (Punjab)—contd. 


Among Sarai Jats ofthe Amritsar District daugh- 
ters exclude collaterals from syccession to the self- 
acquired property of their father. NARAIN SINGE v, 
Basant KAUR Lah. 976 
== Self-acquired property—Jats of 

Gujranwala District —Daughters, if exclude 

collaterais—Collaterals of seventh degree, whether 

near male kindred. 

So far as self-acanired property is concerned, the 
Jais of the Gujranwala District follow the custom 
Punjab, whereby 
daughters exclude collaterals from succession with 
regard to non-ancestral property. 

Collaterals in the seventh degree can, in no circum- 
stances, beregarded as coming within the category 
of "near male kindred.” HAKIM SINGH v. LAOHHMI 

Lah. 81 
village Jarahi 





—— Shirazi Sayyads in 
Kabirwala 


Tahsil, Multan Distriet— Daughter 
married to near collateral—Whether  eaciudes 
collaterals, 


Among Shirazi Sayyads in village Jarahi in Kabir- 
wala Tahsil, Multan District, a daughter who has 
married a near collateral is entitled under custom, to 


exclude the collaterals. Fates SHAH v. Hassan 
K#ATUN ; Lah. 836 
Cypres, doctrine of—Bequest void—application of 


cypres. 

No question of the application of doctrine of cypres 
arises if the original bequest or trust is void for 
uncertainty and therefore unenforceable. That 
doctrine can only come into operation ifavalid trust 
or wakf has originally been created and becomes 
incapable of execution on account of circumstances 
which have subsequently arisen, e. g., the failure of 
the objects specified and similar reasons, PUNJAB 
SINDH BANK, LTD, V. ANJUMAN HimayaT IsLAM, LAHORE 

Lah, 937 
Debtor and creditor. Sgm Specific performance 
2 


Decree—Amendment — Circumstances under which 
decree can be amended, 

The only cases in which the decree can be amend- 
ed by the Court which passed it are: where 
thers has been a clerical or arithmetical mistake or 
anerror arising froman accidental slip or omission 
and where the Court itself finds that itsdecree as 
drawn up does not correctly state what the Court 
actually decided and intenced to decide provided 
the amendment can be made without injustice or 
in terms which preclude injustice, HEMANTA KUMAR 
GQuosz v. RAJENDRA MANDAL Cal 436 

Amendment—Decree capable of being amended 

—Proper course—Notice to party in case of 

amendment-—Necessity of. 

Where the Qourt can amend the decree, the proper 
course is to apply for amendment and not to appeal. 
Omission to appeal does not bar an application for 
amendment. 

Although under the present Code no notice is 
necessary, it would be unfair to allow a 
decree tobe amended without an opportunity being 
given tothe party who willbe affected by the 
amendment. Hemanta Kumar GHosE v. RAJENDRA 
MunpDaL Cal. 436 

Amendment— Execution — Decree, tf can be 
amended im execution. 

It is true that an Executing Court cannot go 
behind the degree but where the Executing Court 
and the Court which passed the decree are one 
and thesame, the Cou:t can amend the decree 
in the course ofthe execution. But where the 
decree of the first Court is confirmed or reversed 


INDIAN GASES 


£1935 
Decree—concld. 


it is superseded by the decree of the Appellat 
Court and theonly Court that can amend the decre 
thereafter isthe Appellate Oourt. HEMANTA Kuma 
GHOSE v. RAJENDRA MONDAL Gal. 434 

Ex parte decree on substituted service- 

Applicaiton to set aside — Applicant must be give 

chanceto prove that he has not been served accordin 

to yg Civil Procedure Code (Act V of 1£08), O. V 

r 2 (2), 

The fact thatservice substituted by order of Cour 
has been declared under O. VY,r. 20 (2), Oivil Proce 
dure Code tobeas effectual as if it had been madi 
onthe defendant personally does not necessaril; 
mean that the first part of Art, 164, Limitation Ac 
covers the application to set aside decreee whic) 
follow such service, The words “or where th 
summons was not duly served” clearly connotes ai 
inquiry into the due service of the summons whic] 
can oniy be found out by giving a chance to th 
petitioner to prove that he bas not been served ac 
cording tolaw. AHMAD DIN w, GoxaL CHAND 

Pesh. 35£ 
Deed—Construction—Lease or mortgage—Tests, 

A zarpeshgit lease may be a mortgage as wall 
No hard and fast rule can be laid down fo 
deciding whether a particular transaction js i 
lease, pure and simple, or whether it is also : 
mortgage. The important criterion is whether ther 
was a loan and the property transferred was a 
security fer the payment of the principal or interes 
of the loan. PARAMESHWAR RAI v, RAMRUDRA PRASA: 
SINHA Pat. 16: 

Construction— Penal condition—Words mus 
be clear. 

In order that a person may be liable under 
penal condition, it is necessary that the wordin, 
must be clear and beyond doubt, Muu CHAND‘ 
EMPEROR Lah. 94: 

Construction— Principles—Meaning of word: 
if one of fact—Construction placed on words- 

Whether can be agitated in second appeal. 

Theexpression “construction” ae applied _ to 
document includes two things; first, the meaning < 
the words; and secondly, their legal effect or th 
effect which is to be given to them. The meaning c 
the words is a question of fact in all cases whethe 
dealing with a poem or alegal document, The effec 
of the words is a question of law. Consequentl; 
the interpretation placed upon the words in th 
deed isaclear questionof fact which cannot t 
agitated in second appeal. Even if the documerz 
admitted of more than one construction, one ¢ 
which has been adopted by the lower Appellat 
Court, the High Court will not be competent t 
challenge it. JLAM Din v. DESONDHI Lah. 7 

Instrument void ab initio, if can be legalese 
by ratification. 

lf an instrument is void ab initio, there can | 
no ratification of it. An interested party's condu 
cannot lJegalise what is illegal and cannot valida 
what was invalid in its very inception, MALAN 
Monan SINGH Lah, 2¢ 
Defamation—Cress-eximination of complainant 

Accused asking the question, whether complainan 

husband is habitual offender— Question put out 

malice—Held, offence under s, 500, Penal Code w 

committed—Penal Code Act XLV of 360), ss. of 

49%, Bae. Q)—Lridence Act (I of 1872), £. 146. 

Where an accused in the course of crogs-examin 
tion of the complainant asked Yer whether ber by 
band was not a habitual offender who was restri 
ed under the Habitual Offenders Restriction Act a: 
this was not at alltrue nor necessary for testing t 
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Defam atlon—coneld, 


veracity of the witness but was made out of malice: 
| Held, that the accused was guilty under a. 509, 
‘Penal Code, : 
| Held, also, that the mere fact that the Pleader 
approved of the question did not affect the case. 
Because his Pleader failed to appreciate his duties 
‘properly and failed to advise his client that such a 
question was an improper question, the question was 
not made any the less improper, nor did it excuse 
the intent of theaccused in requesting his Pleader 
to put such a question. Mauna NYI Buv, Emperor 
| Rang. 91 
Deposit—Amount to be deposited on a particular date 
| —Judgment-debtor prevented from doing so due to 
' yacation—Deposit on re-opening day— Legality of 
| —Limitation Act (IX of 1908),s. 4, if applies. 
' Where parties are prevented from doing a thing 
‘in Oourt on a particular day, not by any act of 
‘their own, but by the act cf the Court itself, they are 
entitled to do it at the firat subsequent opportunity. 
Consequently if the judgment-debtors are entitled to 
pay the money into Court on a certain date but 
they are prevented from doing it due to the vacation 
of the Court, they are within their rights if they 
make the deposit onthe re-opening of the Court. 
Firm AMOLAK Ram Dwarka Das v. Firm Ropa Maz 
RAMBARN Das Lah, 352 
Divorce, Sze Foreign Judgment 547 
Court having jurisdiction to make valid 
decree for divorce— Whether can make decree in 
same proceedings for maintenance and custody of 
children of marriage. 

The Oourt which has jurisdiction to makea valid 
decree for divorceis not devoid of jurisdiction to 
make a valid decree in the same proceeding provid- 
ing for the maintenance and education and care and 
custody of the children of the marriage which it dis- 
solves. K. B. Warkerv. Mes, GLADYS P. WALKER 

, Rang. 547 
Document —LEzecution of document— Essentials. 

Execution of a document means not the mere 
mechanical act of signing the document or getting 
it signed, but an intelligent appreciation of the 
contents of the document and signing it in token 
of the acceptance of those contents. KESHWAR MEHRA 
v. RAJESWARI PERSHAD SINGH Pat. 395 
Dying declaratlon — Expectation that person 

making it would live and guard against saying 

something—Whether reason for disbelieving other 
statement in declaration. 

Where it appeared that when a person made a 
dying declaration he expected that he would live and 
would, therefore, guard against saying something 
which would go to establish that he was negligent 
and so would make him lose his job; 

Held, that it was no reason for disbelieving his 
statement in the declaration regarding other 
matters, PRAN KRISHNA OHAKRAVARTY v. EMPEROR 

Cal, 176S B 

Easement—Presumption of lost grant—Whether can 
be made in respect of possession not exceeding 
twenty years—Uninterrupted user for eighteen 
years, if suficient, 

The presumption oflost grant cannot be madein 
respect of such possession as cannot be characterised 
is immemorial, that is exceeding twenty years. Oon- 
sequently a right of easement cannot be acquired 
by uninterrupted user extending not more than 
eighteen years by virtue of a presumption of lost 
grant. SHEORAM v. KISAN Nag. 344 

i Right to pass latrine water over another's 
| lund—Whether can be acquired as an easement. 
. The discharge of latrine water can be accepted as 


a 
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Easement—concld, 


a recognised form of ees hs wae A, 
i ired, Tarak Natu v. Ra 

right can be acquired oy seni) 

Ejectment sult Plaintiff must succeed on strength 
of his title—Practice in Calcutta High Court. 

In an action for ejectment the plaintiff must suc- 
ceed on the strength of his own title and not on 
the absence of any title in the defendants, The 
practice of the Calcutta High Court has been to give 
the co-sharer a decree for joint possession with the 
trespasser leaving the plaintif to work out his 
further rights by a separate suit for partition. 
Joy GOPAL SINGHA v, PROBODH CHANDRA wan 

tion, doctrine of—Creditor purchasing properties 
S ciudad in fraudulent transfer—Right to contend 
that transfer is fraud and proceed against other 

Properties, f ; 

A, a Muhammadan, conveyed certain properties to 
his wife to defeat his creditors, One of the properties 
was sold by the wife to a prior mortgagee to dis- 
charge his debt and the plaintiff, one of AS creditors, 
purchased this property from the mortgagee. The 
plaintiff had meanwhile obtained a decree for his 
debt and he sought to attach and esell the other 
properties which A had fraudulently transferred to 
his wife : 

Held, that the creditor 

ct in purchasing one 
Aa a NGANG that the transfer to the 
wife by A was Aron and ee other 
i EBRAYYA V. 
properties. TAMMANA Had. 497 
ricity Act (IX of 1910), S. 2—Supply line, 4 
S Ane under s, 2—Supply line pard for 
by consumer—Whether belongs to him. | 

Although the supply line will be included in the 
word ‘works’, as defined in B. 2, Electricity Act, it 
does not follow that the works belong entirely to the 
licensee. The supply lines for which the consumer 
has paid need not necessarily belong to the con- 
sumer, for, though under ordinary law when & cer- 
tain person has paid the price ofa thing, it may be 
presumed to belong to him,'here, there is no ques- 
tion of choiceia the matter and the consumers are 
bound to pay by statute and it may well be argued 
that this is a favour conferred on the licensee by 
the statute corresponding to his obligation not to 
refuse to supply eny consumer, DELHI ISLECTRIC 
QUPPLY & TRACTION ee eh oe oe q 

ivil Procedure Code, mo? l 
ae ES, SEE C1 | 503 
Daughter Beni u father's will— 

/ can setup Ciam as NeW. | 

aaa 19 rovod thet the daughter received part 
of her father’s property under the will, she cannot 
afterwards seb up a title as.an heir to her father 
and she is bound by the terms of the will of her 
father so far as those terms are valid ae A 
et oran agreeing to sale of portion of 

mortgaged property free of mortgage - Sale proceeds 

accepted— Assignee of mortgagee whether estopped 

rom denying that such propery does not form part 
“4 rigage aent. 

i cai eel teed io a sale of a portion of the 
mortgaged property free of encumbrance and accepted 
the sale proceeds which were appropriated by him 
towards the discharge of unsecured debt due by the 
mo hae aT estopped from denying that 
such property was no longer pe of T security 
for the mortgage debt and equally so his assignee | 


was not precluded by his 
of tha items from the 
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Evidence to prove that he wag so estopped was not 
barred by s. 92, Evidence Act. R. ML A R. L 


CHETTYAR Firm v, Maune Po Kyaw Rang. 492 
Evidence. Hi 
See Evidence Act, 1872, s. 114, ill. (g) 707 
SEE Records 858 


Appreciation—Court's 
whom witnesses are examined. 
The question as to what witnesses should be 

believed or what witnesses should be disbelieved is 
entirely a question of appreciation of evidence 
within the Jurisdiction of the Court before whom 
the witnesses are examined and by whom they 
are seen, S. K. Wopryar v. QANAPATI MApHULING 
Dixit ae Bom. 796 

Expert, examination of —Practice. 

Where an expert is examined or not generally 
depends on whether the parties apply to have one 
examined. Dezoputr Missir v, BENop BEHARI 

Pat.155 
Evidence Act(lof1872),s. 3, See Evidence Act 

1872, ss, 26, 27 764 FB 
———— 55. 3,5, 65—Relevant document—Obdjection 

to admissibility mot raised—Document, whether 

admissible—Appellate Court, if can discard irrele- 
vant document though admitted. 

A document, which is not relevant to the issues 
even if admitted without objection by the opposite 
party, must be discarded by the Appellate Court : 
on the other hand, if itis relevant to an issue but 
cannot be admitted unless certain conditions are 
first complied with, as for instance, the proof of 
loss of the original if the document is a copy, then 
the absence ofan objection by the Opposite party 
to the admission of the document, must be deemed 
to be tantamount to an admission of the existence 
of those circumstances and the document becomes 
admissible. BADRUL ISLAM ALI Kuan v, ALI BEGUM 

; Lah. 465 

——— SS. 26, 27, 3— Charge of murder of woman 
whose corpse is found wrapped up in coir mattress 

— Statements of witnesses as statements alleged to 

have been made by accused while in Police custody 

to the effect that he purchased mattress from the 
shop and another witness carried tt—Admissibility, 

The accused was charged with the murderof a 
woman whose corpse was found wrappedup and 
sewed ina coir mattress. Certain witnesses made 
statements alleged to have been made by ths prisoner 
while in the custody of the Police at a shop to the effect 
that he purchased the mattress from the shop and 
another witness, a coolie woman carried this mattress, 
The question was as to the admissibility of these 
statements : 

Held, (Per Cornish and Burn, JJ., Lakshmana Rao 
J., contra) that the statements were admissible. l 

Per Cornish, J.—The accused's admission before 
the Police was a highly incriminating statement and 
the confession having been made by him when he 
was in Police custody, was ruled out by s, 26, Evi- 
dence Act. But as the discovery of the sale of a 
mattress tothe accused was the consequence of his 
confession and the statements distinctly related to 
D fact discovered, the statements tere admis- 
sible. 

Per Burn, J.—The statements could not be proper- 
ly described asa confession in any complete sense 
Even if the jury had been entirely satisfied that the 
accused had made these Statements, and that they 
were true, they could not have held on them alone 
that the accused hadcommitted murder. They were 
confessional statements in the sense that, if believed 
they established one of the many facts which taken all 
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together proved the guilt of the accused, It was im- 
possible to rate these statements higher than that. The 
statements were incriminating certainly, and to that 
extent they were of a confessional nature, but could not 
be properly described as anything like a complete 
confession. 

Per Lakshmana Rao, J.—The purchase of the 
coir mattress in which the corpse was packed and its 
carriage to the alleged scene of crime “through the 
coolie woman suggested the inference that 
the accused committed the crime and the state- 
ments amounted toa confession but being made 
while in the custody of the Police were not admissi- 
ble As the discovery of a witness to the crime or 
act of the accused, on his information, would not 
Le adiscovery of a fact within the meaning ofs. 27, 
iividence Act, the statements were not admissible 
under that section. 

Held,x(per Curiam)that independently of the evi- 
dence the admissibility of which was in question, 
there was sufficient evidence to justify the convic- 
tion. Jimprrorv. RAMANUJA AYYANGAR 

Mad, 764 FB 


ss, 27, 3—‘Fact' in s. 3, meaning of —Whether 
restricted to something which can be exhibited as 
material object—Fact discovered—Mental fact, if 
enough—Injformation given by person in custody, if 

should be confession. l 

Per Cornish, J.—The definition of ‘fact’ im s8. 3, 
fividence Act, does not restrict a fact to something 
which can be exhibited as a material object. 

Per Burn, J.—There is no warrant for holding 
that the only facts contemplated by s. 27 are actual 
physical material objects. Material objects have not 
in themselves any greater probative value than any 
other facts. 

Per Lakshmana Rao, J.—The discovery of a fact as 
the result of the information is a condition preced- 
ent to the:reception in evidence of the information 
orany portion thereof. Though the expression 
“fact” as defined by s. 2, Evidence Act, includes 
not only the physical fact which can be perceived 
by the sense, but also the psychological fact or men- 
tal condition of which any person is conscious, it 
js in the former sense that the word is used ins. 27, 
The fact discovered should, therefore, bea material 
and not mental fact, 

Per Burn, J.—it is not necessary that the infor- 
mation given by a person in the custody of a Police 
Officer shall be a confession before it can be proved 
under the provisions of s. 27. Any information 
which relates distinctly to the fact deposed to as 
discovered in consequence of the information receiv- 
ed, may be proved. Jiupercr v. RAMANUJA AYYANGAR 

Mad. 764 FB 


S. 32— Statement by person who is dead, as 
to the cause of his death—Admissibility. 

Under s. 32, Evidence Act a statement made 
by a person who is dead, as to the cause of his 
death is admissible in evidence even though 
he was not aware that he was dying 
when he made it. It is of course, for the Court to 
consider in each case what value isto be attached 
to such a statement, JINAYAT Kuan v. EMPEROR 

Lah. 336 
ss. 54, 14— Evidence of previous conviction 

—When admissible. 

Evidence of previous conviction is admissible only 
as specified ins. 54, Evidence Act, although when a 
prisoner is charged under s. 401, Penal Code, pre- 
vious convictions can be proved under s. 14, Evidence 
Act. BHURASING v. EMPEROR Sind 282 


T; 
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8, 54, scope of, 

Where evidence of good character has not been 
given, and bad character is nota factin issue, evi- 
dence of previous conviction is not admissible 
under s. §4, Evidence Act. BHURASING v. EMPEROR 
: Sind 282 
——S 65. Sere Evidence Act, 1872, 58.3,5 465 
——— S. 91—Insuffictently stamped handnote— 

Admissibility in evidence in proof of debt. 

Although the handnote is not admissible in evi- 
dence for the purpose of proving the loan, itcan be 
used for certain collateral purposes, that is, a purpose 
foreign and not subordinate to the purpose for which 
the document was executed, So if the document was 
inadmissible for the purpose of proving the debt, it 
cannot be used to support the statement of the 
plaintifs witnesses who come to prove the debt, 
TRIBHUAN OJHA v. RAMOHANDRA DUBE Pat. 962 
——— 5, 92. Ser Estoppel = 492 
———-S. 92— Decree, terms of—Whether can be 

modified by agreement between parties, 

A decree isnot an act of the parties but an actof 
the Court, and derives its binding force or validity 
from the authority of the Court and not from any 
agreement or contract between the parties, A decree 
jis not a creature of consensus but of the Court. Only 
a Court can bring it inlo existence, and only a 
Court can vary or nullify it. Even when the parties 
toa suit compromice the suit, ihe agreement or com- 
promise does not become a decree until the Court 
directs the passing of a decree in the terms of the 
compromise. Even where parties adjust a decree, an 
order of the Court is necessary to give effect to the 
adjustment; without such an order the adjustment 
by the parties leaves the decree as itis, A decree or 
its terms cannot be varied or modified except by the 
Court ; itisa matter of procedure and not of rules 
of evidence. ‘The parties cannot by their agreement 
alone vary or modify the terms of the decree, whether 
the agreement be oral or written; ADAPA PAPAMMA v. 
DARBHA VENKAYYA Mad. 1867 FB 

5. 92—Pre-decree oral agreement not to 
execute decree—S. 92, if applies—Whether can be 
pleaded in bar of execution—Hrecution. 

The rule enacted by s. 92 of the Evidence Act is a 
rule excluding evidence of orel agreement varying 
the terms of certain documente, and it implies that 
but for such’ exclusion the agreement could in law 
vary the terms, Attempts to vary the terms of decree 
are guarded against not by any rule of evidence but 
by rules of procedure such as those relating to amend- 
ment of decrees, appeal, review, and execution of 
decrees. Section 92, cannot be construed so as to 
include decrees within its purview, An agreement 
not to execute a decree does not vary ils terms and 
where the agreement pleaded is not one to which 
all the parties to the decree but only some 
of them are parties, s, £8 dces not apply. 

An oral agreement subsequent to the filing of the 
suitand prior to the passing of the decree can be 
pleaded in execution,and the Executing Court can 
determine whether the agreement is true but this 
covers only agreements which relate to execution 
and not to agreements which attack the decree itself. 
ADAPA PAPAMMA V. DARBHA VENKAYYA Mad, 187 FB 
—— 8. 97—Deed of transfer — Description of 

property partly applying to property claimed and 

partly to another— Description not applying as a 

whole to either—Further evidence, admissibility— 

Tests stated. 

lf the wording of a deed of transfer is 
sufficiently specific to identify the property under 
transfer beyond reasonable doubt, no question of 
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taking further evidence arises, _ even though part 
of the description may be inaccurate, such ag 
the area of the* property, or the survey number 
assigned to it. On the other hand, if the description 
cannot be made to apply to any known property in all 
its detaile, but can ba made to apply either to ore or 
other of two known properties by eliminating part of 
the description, then further evidence may be taken to 
determine which property has actually been trang- 
ferred, JHANDA v. MAHAN SINGH Lak. 571 
s, 114, iil. (a)— Stolen property found in 
possession of accused after six monihs— Presumption 

under s, 114, ill, (a), whether can be relied. 

Where it was proved that six months after theft, 
some ofthe stolen goods were found in the possession 
of the accused : 

ITeid, that owing to the length of time which 
elapsed between the theft and the finding of the 
goods, the presumption in s. 114, ill, (a), Evidence Act, 
could not be relied. The most that could be eaid 
was that it was suspicious that this man should have 





been found in possession of the goods, JAGNARAIN 
TEWARI v. EMPEROR i Cal. 840 
—s, 114, IlI. (&)—Best evidence should be 


produced— Practice— Evidence, 

The ordinary rule of evidence is that every disput- 
ed fact must be proved by the best evidence, and the 
consequential presumption is that the evidence-which 
could be produced, and is not, would not be favour- 
able to the party who withholds it. (GOPALA AIYER, 
In the matter of Sind 707 
—— s5, 115. See Estoppel 492 
———— 8.115 —Hetoppelin pais—Circumslance giving 

rise lo tl, how to be proved, 

Estoppel im pats is a rule of evidence, and the 
circumstances giving rise to an estoppel may be 
proved by evidence of any kind. R. M. A. R. L. 
OHETTYAR Firm v. Maune Po Kyow Rang, 492 
-——— s$, 146. Sze Defamation 91 
———-——$8. 155, 15 7—Evidence of test identification, 

if admissible only under ss.15F, 157, 

Per Henderson, J —(Obtiter) :—It cannot be said 


‘that the evidence of a test identification ig only 
admissible under ss. 155 and 157, Evidence Act. 
KRISHNA CHANDRA v, EMPEROR Cal. 843 
Execution. 

Ske Evidence Act, 1872, s, 92 187 FB 
SEE Limitation Act, 1€08, Sch, I, Art. 181 5 
Serer Practice 753 


Application for adjudicaiton— Case adjourned 
for framing schedule—Credttors not having proved 
debts, Court passing order ‘file—A pplication for 
discharge — Objection — Lxecution application — 
Insolvency proceedings, if alive on date of application 
—Held on facis, that proceedings had not terminated 
and order of lower Court based on misapprehension 
should be set aside. 

L was adjudged an insolvent on his application, 
on May i4, 1931, the Court ordering that the 
framing of the schedule and the appointment of 
a Receiver were to be considered on June 15, 1931,. 
On this day the creditors had not till then proved 
their debts and the order passed was ‘I’ile’. On 
May 7, 1932, an application for discharge was made 
and an objection by the respondent who was a 
creditor in the insolvency case was filed on July 
27, 1932, On July 28, 1932, execution proceedings 
were initiated, On December 17, 1932, the appel- 
lants applied to be impleaded in the place of L, 
they being L's sons. This application was sub- 
sequently rejected: 

Heid, that simply because the word ‘file’ occurreg 
in the order of June 15, 1931, it did not mean that 
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the proceedings terminated; and *it could not be 
said that because the substitution petition of the 
appellants was rejected the insclyenqgy proceedings 
terminated. As the execution, petition was filed 
before the death of L it could not be said that 
the insolvency proceedings had terminated on the 
date the execution proceedings were initiated; and 
the order of the Court being based on this mis- 
apprehension, it should be- set aside. RAMAJODHIA V. 
Firm Hazart LALL-MATHURA PRASAD Pat 18 
Attachment of house of judgment-debtor— 
Judgment-debtor applying for insolvency— Execution 
proceeding stayed pending insolvency proceedtngs— 
Case consigned to records — Order that “property 
will remain intact’—After the results of insolvency 
proceedings decree-holder to execuie it according 
to law—-Judgment-debtor adjudicated insolvent— 
Execution application after annulment—Held, that 
_ attachment did not absolutely cease but was dormant 
and the application was in continuation of the first 
application 
A Bank obtained a money decree against S and his 
gon on January 31, 1924. In execution of the decree a 
house belonging to judgment-debtor was attached. 
The judgment-debtors, however, applied to be 
adjudicated insolvent, and the execution proceedings 
were stayed pending the decision of the insolvency 
petition, Orders on this point were received by the 
Hxecuting Court on July 14, 1930, before tha 
attached house had been sold. On December 23, 
1930, the following order was passed: “the proceedings 
of this case have been stayed by order ofthe District 
Judge till the disposal of the Insolvency application 
pending in that Court. It appears useless to let the 
case remain pending as after the result of the 
Insolvency proceedings the decree-holder, if necessary, 
can execute it from the;last stage. Order: The case is, 
for the reasons given above, consigned to records. The 
property will remain intact, After the result of the 
Insolvency petition before the District Judge, the 
decree-holder can execute it according tolaw.” The 
judgment-debtors were — adjudicated insolvent on 
April 16, 1931. On April 20, 1933, the adjudication 
was annulled as discharge had not been applied for 
within the time allowed, andon May 20, 1933, the 
Receiver was directed to make over the property to the 
insolvente. The Bank on August 17, 1933, 
ostensibly incontinuation of their former execution 
application, asked the Court to proceed with the sale 
of the house that had been attached in 1929. An 
objection was made by twominors, named A, 
and L. on tbe round that the judgment- 
debtors had transferred the house to them by a 
registered deed of gifton June 29, 1934, It was 
contended for the Bank that the attachment made in 
1930 was still subsisting when the alleged deed of 
gift was executed, and that the gift was therefore 
invalid; 
: Held, that the attachment did not absolutely cease 
to subsist during the pendency of tbe insolvency 
proceedings, but was merely dormant, and there was 
no bar to the application for August 17, 1933, 
“being regarded as being in continuation of the former 
execution application, the obstacle to the continuance 
of the previous execution proceedings having been 
removed by the order of April 20, 1933, annulling 
the adjudication of the insolvents. ALLAHABAD BANK, 
LTD., LUOKNOW V. SUNDER Lan Oudh 807 
Compromise decree—Executing Court, tf can 
go into question {of validity of compromise. 
The mere existence of a compromise anda decree 
gsed on that compromise does not prevent an exe- 
cution Court or a different Oourt from_ investigating 
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the question whether certain terms in that com- 
promise wouid not amount to a penalty which would 
be invalid under s. 74, Contract Act. Therefore it is 
open tothe Court to gointo the question of whether 
the compromise in question would or would not be 
valid. AHMAD ALI Kaan v, RIYASAT ALI KHAN 
All, 1106 
Executing Court cannot go behind decree— 

Decree against minor plaintiffs— Guardian not 

shown in decree as party—Costs—Decree for costs, 

if can be executed against guardian. 

The Executing Court cannot go behind the decree. 
Where a decree is made against minor plaintiffs and 
their guardian is not shown inthe decree as a party, 
the decree-holders cannot execute their decree for costs 
against him when he is not made liable, by the terms 
of the decree, to the costs, CHANDRA SHEKHAR v. 
MANOHAR I AL All, 1113 (a) 

Grant by taluqdar for maintenance of land 
with heritable rights — Condition of non- 
transferability— Whether can be attached in 

execution —Civil Procedure Code (Act V of 1908), 

s. €0 (l),\(n) — Transfer of Property Act (IV of 1882), 

s. 6 (dd)— Grant. 

Where a grantis made by a talugdar of herit- 
able rights for the purpose of maintenance, and 
a condition is inserted that the grantee should have 
no power of transfer, then, the condition in restraint 
of alienation must be deemed to have been imposed 
mainly for the benefit of the grantor, the object being 
to make it clear that the grantee was to havea status 
inferior to the status of an under-proprietor, and that 
he would not be entitled to transfer the grant to any 
person whom the superior proprietor might consider 
objectionable. 

The right to future maintenance, as contemplated 
by the legislature in 8,60 (1) (n), Civil Procedure 
Code and s. 6 (dd), Transfer of Property Act, means a 
personal right for the maintenance or personal enjoy- 
ment of the grantee. The expression does not cover a 
grant of land having heritable interest, 

A judgment-debtor, in the absence of an objection 
by the talugdar, is competent to sell his interest 
which is heritable in the Jand granted by the taluqdar 
to the grandfather of the judgment-debtor, for 
maintenance with acondition of non-transferability 
by a private sale, similarly under similar circum- 
stances, 7. e inthe absence of en objection from the 
taluqdar the same interest is liable to sale by means 
of execution proceedings, ‘The only person entitled to 
object against the saleis the talugdar, and if he does 
not object to the proposed sale, it would be wrong to 
hold that the interest of the judgment-debtor is not 
liable to sale in execution ofa money decree against 
him, Bsacwati v, Raguosar DAYAL Oudh 710 

Land of judgment-debtor not liable to sale— 

Lease arranged by Executing Court—Course 

suggested by Collector likely to result only in partial 

satisfaction of decree—Arrangement of lease, if to 

be followed Civil Procedure Code (Act V of 1908), 

s 72—Financial Commissioner's Standing Order 

No, 64, para. 16. 

Ordinarily, the Executing Court must proceed at 
the instance ofthe decree-holder until the decree is 
fully satisfied ; and it is only when a statutory bar 
exists that execution to the full extent can be re- 
fused and there is no statutory provision that a 
judgment-debtor holding land not Hable to sale is 
entitled to have a sufficient area for his maintenance 
exempted from the farm or lease whichan Execut- 
ing Court is empowered to arrange, Standing Order 
No. 64, para. 16, of the Financial Commissioner, con- 
taining instructions to Collectors refere only to those 
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cases in which the Collector decides to intervene 
under s. 72, Civil Procedure Code. 

Where, therefore, the course suggested by the 
Collector would result only in partial satisfaction of 
the decree, the Executing Court should not be 
ordered to follow the advice of the Collector in pre- 
ference to arrangement made by the Executing Court 
which would go to satisfy the full amount of the 
decree. NarinsaN Dass v. Fazan Hassan Lah, 842 
Limitation—Step-in-aid — Application within 

time but not in accordance with O. AXI, +. 11, Civil 

Procedure Code (Act V of 1908) — Application 

rejected— Whether can be used as step-in-aid of 

execution. 

The minor defects in an application for execution 
such as the cmission to mention the number of the 
suit or the date of the deeree, ete., do not by them- 
selves render the application for execution defective 
and notin accordance with law, but the provisions 
of r. 11, O. AKI, Civil Procedure Code, as regards 
the signing and verification of the application for 
execution are mandatory and the omission to comply 
with the same constitutes a material irregularity, 
which unless cured, renders the application open to 
the objection that the same is not in accordance with 
law, Consequently, where such an application though 
filed within time is rejected on the ground that the 
applicant failed to satisfy the Court that he was 
authorised to verify it, it cannot be treated as a step- 
in-aid of execution. Rasa Ram GOPAL SINGH v. HARIBH 
CHANDRA LAL All. 752 

Right of executing Court to see if foreign 
Court had jurisdiction to pass decree, Sze Civil 
Procedure Code, 1908, ss, 13 (a), 44 232 

Sale of property in execution of decree 
transferred to Collector under s. 68, Civil Procedure 

Code (Act V of 1908)—Confirmation of sale—Coliec- 

tor satisfied that by fraud decree-holderkept judg- 

ment-debtor ignorant of proceedings—Jurisdiction 
of Collector to set aside sale—Propriety of order, tf 
can be questioned in Civil Court, 

A Collector has jurisdiction to set aside the eale of 
immovable property held in execution of .a decree 
transferred to him by the Civil Court in accordance 
with the provisions of s, §8, Civil Procedure Code, 
after the sale has been confirmed by him and the 
record of the execution case hasbeen re-transmitted 
to the Civil Court, if he is satisfied that the decree- 
holder, by the exercise of fraud, kept the judgment- 
debtor ignorant of the execution proceedings culmi- 
nating in the sale ofthe property and of the con- 
firmation of sale, when as a consequence of his fraud 
the decree-holder succeeded in purchasing the prop- 
erty of the judgment debtor for much less than ite 
real value. The propriety of his order cannot be 
called into question in the Civil Court. AiJsz AHMAD 
v., NAZIRULHAgSAN All. 753 

Sale—Proclamation drawn after notice to 
judgment-debtor—Sale, if can be impeached on 
ground of wnder-valuation of properties or 





misdescription— Civil Procedure Code (Act V of- 


1908), O. KAJI, v. 66. 

If notice under O. XXI, r. 66, bad Leen served on 
the judgment-debtor or he came to know of the terms 
of the sale proclamaticn before the sale, he cannot by 
allowed to urge after sale that the properties were 
under-valued or their description was given wrongly. 
PIRAMAL GoENKA v. BASANTI Das CHATTERJEE Cal. 556 
Satisfaction of decree entered by application 

in Court—Decree-holder, if can re-open proceedings 

on proper case being made out. 
- It is open toa decree-holder to re-open proceedings 
jn execution of his decree, after satisfaction has bee 





GENERAL INDEX. 


xlVil 
Executlon—concld. 
4 


entered by an application in Court, on a proper 
case being made out. He is entitled to succeed in 
an application for re-opening the proceedings on 
his succeeding ia establishing fraud, coercion and 
undue influence in his petition beforethe execution 
Court, BASIRUDDIN SARKAR v. Evagr Bux PRAMANIK 
Cal. 585 
Supplementary list of properties, if can be 
received after execution application has been regis- 
tered. 

A supplementary list of properties can be accepted 
by the Court even after the application has been 
registered, if the list is filed within limitation. PIRANAL 
Gozxka D, BASANTI Das CHATTERJEE Cal. 556 

Transfer of, .to another Court—A pplication 
for execution to the transferring Court— Jurisdiction 
to entertain, 

A decree for sale was passed by the Subordinate 
Judge of B District. The property ordered to be sold 
was situate partly inthe G District and partly in the 
B District. On an application made by the decree- 
holder, the Subordinate Judge of B transferred the 
decree for execution to the Subordinate Judge of ü. 
While proceedings for sale of the property situate in 
the G District were still pending in the Court of the 
Subordinate Judge of G, an application was made 
by the decree-holder to the Subordinate Judge of B 
for sale of the property situate within the jurisdic- 
tion ; 

Held, that while the Subordinate Judge of G was 
seized of the execution in respect of the decree, no 
application for execution could be entertained by 
the Subordinate Judge of B. Kam Monan Lary, 
RADHEY Lau Oudh 921 

Valuation of heavily encumbered properties 

—iMethod. 

It is not a correct method of valuing heavily en- 
cumbered properties by taking its value in an un- 
cumbered state and simply deducting therefrom the 
amount ofthe encumbrances. PIRAMAL GOENKA 2, 
BASANTI Das CHATTERJEE Cal. 556 
Extradition Act KV of 1903), s 10. Sze Criminal 

Procedure Code, 128, s. £41 981 
Firm—sSuit agarst or by firm—Nature of, 

In the eyeof law, a firm has no existence apart 
from the members which constitute that firm. A 
firm is not a person either natural or artificial and 
it is a person whocan sue and be sued. Although 
the Civil Procedure Code allows partners collective- 
ly to sue orto be sued inthe name which the part- 
ners collectively adopt for the purpose of transact- 
ing their business, the privilege is given to persons 
but the Code doesnot treat the firm asa juvistic 
persona. Consequently, when a suit is instituted by 
or against a firm, 1618 really a suit by or against a 
group of individuals and the name of the firm is the 
collective name of the individuals. Ram Das v. Rast 
BABU Pat. 25 
Forelgn Court, Sze Jurisdiction 597 
Forelgn juagments. Sze Civil Procedure Code, 

1905, ss. 13 .a,, 44 232 
Decree jor divorce in foreign Court—Husband 

to pay certain monthly allowance—Surt for arrears 

an British India— Future  maimmtainance— 

Maintainability. 

Where a decree for divorce is passed by a foreign 
Court and the husband is to pay certain monthly 
sum for maintenance and education of wife and 
children by that marriage and a suit is instituted 
in British India based on such decree, in respect of 
instalments which have already accrued due, it is 
final and conclusive in the Court which pronount- 





net it, Although the foreign judgment in sujt 
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Foreign judgments- coneld. Government of India Act—1915—coneld, 

The Counsel for the Crown insisted on an issue 
being decided without any evidence being led on the 
point, contending thatit was a purely legal issue. The 


|) 
“rt furnishes to the wife a valid causeof action for the 
“instalments payable by the husband to her for the 
.<* maintenance and education of the children that had 


“= already accrued due at the time of the filing of the 


suit, she is not entitled to obtain except by means 
of a fresh suit the instalments accruing after the in- 


stitution of the suit. K B. WALKER v, Mrs. GLapys 
P. WALKER Rang. 547 
Ex parte judgment, whether on merits— 


Evidence taken on behalf of plaintiff alone, 

Where the judgment is given to the plaintiff in 
default of appearance of’the defendant without any 
further hearing in the matter, such a judgment being 
purely a penalty for default of appearance of - the 
defendant is not adecision on the merits of the cage, 
but where notwithstanding the non-appearance of 
the defendant, evidence is taken on behalf of the 
plaintiff and judgment is given on such evidence, 
such a judgment will be a decision on the merits of 
the case. K. B. WALKER v. Mas, GLADYS P., WALKER 

Rang. 547 
Suit on foreign judgment in British India— 

Judgment must be final and conclusive. 

A foreign judgment to be a valid cause of action 
for a suit upon it in British India must be final 
and conclusive in the Court in which it is passed, 
In order to establish that a final and conclusive 
judgment has been pronounced, it must be shown 
that in the Court by which it was pronounced it 
conclusively, finally, and for ever established the 
existence of the debt of which it is sought to be 
made conclusive evidence in this country, so as to 
make it res judicata between the parties. K.B. 


WALKER v. Mes, GLADYS P. WALKER Rang. 547 
General Clauses Act (X of 1897), Sen Provincial 
Insolvency Act, 1920, s. 9 (1) (c) 1F eB 


Gift—Property handed over to a person for use of 

Association —Validity of gift, Sree Association 

52 
Government of,Indla Act (5 & 6 Geo. V, c. 61 
and 6 & 7 Geo V, ©. 37), 8 84—Effectof— 

Validation of laws made by local Legislature. 

Per Rangnekar, J.—The effect of s. 84, Govern- 
ment of India Act, 1915, and ths amending Act, 1916, 
isto validate the laws already made by a local 
Legislature in the past to the same extent as in the 
case of laws made by the Governor-General in Legis- 
lative Council, Jn other words, the amending Act 
puts the local Legislature on the same footing as 
what may be called the Imperial Legislature in this 
respect. SEORETARY OF StTaTE v. MUNICIPAL CORPORATION, 
BomMBAY l Bom, 151 
Government of India Act, 1915, (5 & 6 Geo. V, 

c. 61), S. 96-B—Civil servant—Tenure of office— 

Contract of service—Three months’ notice in absence 

of misconduct— Held, plaintiff was entitled to three 

months pay im lieu of notice—Practice—Crown 
insisting on trying issue as legal point, without 
adducing evidence as regards plaintiff's misconduct 

-~Issue decided against him—Whether can raise 

issue ın appeal, 

Held, that the contract with the plaintiff, a civil 
servant, was made under the authority ofthe Gov- 
ernment of India Rules which wera presumably 
made under the delegated authority by the Secretary 
of State in Council and that, therefore, the tenure 
of oifice of the plaintif was not at His Majesty's 
pleasure but was regulated by the terms of the 
rules under which he was recruited and served and 
consequently, he was entitled to three months' pay in 
lieu of notice to which he was entitled under the 
gontract, in the absence of proof of misconduct or 
unsatisfactory work on the part of the plaintiff, 


issue was ;—“Js the plaintif not entitled to his pay 
for three months ?': 

Heid, that by so insisting, the Crown obviously 
waived any right to prove that the plaintiff had been 
dismissed for misconduct or for unsatisfactory work 
and that the Secretary of State was subsequently, in 
appeal, precluded from arguing the question that 
the plaintiff was proved to have been dismissed for 
unsatisfactory work or misconduct. Hart Raw tv. 
SEORETAKY OF Stats FOR INDIA IN Counci, Lah. 996 
Grant. Sep Execution 710 
Guardian—Rzght to costs of litigation on minor's 

behalf —Suit for costs — Afaintainadtlity —Guardians 

and Wards Act (VIII of 1899), s, 49, 

If the guardian carries ona litigation honestly 
for the benefit of the estate of the minors, it is open 
to him to ask the Court to allow him the cos} of the 
litigation from the estate of the minors, When he 
has not done so, a suit for recovery of this amount 
against the minors is not maintainable. Ram Das v, 


Ram BABU Pat. 25 
Guardian and ward—Oertificated guardian, ` 
powers of, Seg Limitation Act, 1908, s. 7 567 


Guardlans and Wards Act (VHI of 1890)— 
Brother already guardian of sister under Hindu 
Law—Whether should apply for being made guar- 
dian under Guardians and Wards Act. 

When, under the Hindu Law,a brother is a gusar- 
dian of his sister and has a right to arrange for her 
marriage, there is no reason why he should be com- 
pelled to apply to be made a guardian of the girl 
under the Guardians and Wards Act. Nex Raa v. 
EMPEROR All..1047 

S. 4—“Ward” in s. 4 (3)—Whether 
includes minor under guardian not appointed 
under det. 

Per Zia-ul-Hasan, J.—-The definition of “ Ward " 
in s. 4 (3), Guardians and Wards Act, is wide enough 
to include a minor who has a guardian, even though 
the guardian may not be appointed under the Act. 
GHUBAN v. Risz AHMAD Oudh 581 F B 

S. 4, Gl. (2), 25—Minor daughter of 

Muhammadan going along with her mother to his 

mother-in-law's house—Mother dying—Application 

by father for custody of minor—Father whether a 

guardian within s. 4, cl. (2)—Minor, whether has 

left custody, within meaning of s. 23, 

ia Muhammadan sent his wife to his mother-in- 
law's house for confinement. His minor daughter 
aged about 2 years also went with her, After giving 
birth to a child, both the wife and newly born child 
died. E wanted to take back his minor daughter 
who had by thon attained the age of eleven years, 
into his custody but was not allowed by his mother- 
in-law, R madeanapplication under s, 25 of the 
Guardians and Wards Act and also prayed to be 
appointed guardian of the minor's person. A counter- 
application was filed by his mother-in-law praying 
that she might be appointed guardian of the person 
of the minor; 

Held, (1) that the father in the circumstances of 
the case was the guardian of the person of the 
minor within the detinition contained in gs, 4, el, (2) 
of the Guardians and Wards Act; 

(ĉi) thatthe minor must be held to have left, or 
to have been removed from the constructive custody of 
the father, the de jure guardian within the meaning of 
s. 25 of the Guardians and Wards Act; 

(iii) that even under the Muhammadan Law under 
the circumstances of the case the father was entitled 
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l 

| 

| 

| to the custody of the minor. Guoran v. Riaz AHMAD 
| Oudh 581 F B 
| S, 4 (3)—Muhammadan Law— Guardianship 
ai aka Li of maternal grandmother and 
| ather. > 

| Per Srivastava, J —Hizanat is only custody for the 
; Tearing up of the child. Although the maternal 
| grandmother has the right of Hizanat under the Mu- 
| hammadan Law, yet the father is responsible for pro- 
| viding funds for the maintenance of the minor and is 
| her natural guaidiai. Thus he must be deemed to 
| have the care of ths person of the minor within the 
: meaning of the definition of ‘guardian’ ins. 4 (2) of 
| the Guardians and Wards Act even though the minor 
ı isnot in his actual physical custody. GHURAN 2, 
| Riaz AHMAD Oudh 581 F B 
| S. 11—Application for custody of .minor 
| child — Father's righis—Child allowed to live for 
| several years with maternal uncle — Welfare of 
| minor overrides 

' bona fides, effect of. 

Where, in an application by a father for the custody 
of his minor daughter, it appeared that for over 12 
years the girl had lived withthe respondents, her 
maternal uncles, with the consent of the father, that 
she was brought up and well cared for by the respon- 
dents, that the father had married a second wife 
after the death of the giris mother and had several 
children by his second wife and that the application 
wa3 prompted by motives of spite against the uncles 
'andnot bya bona fide interest in the welfare of the 
girl: 
| Held, that the welfare of the child was a considera- 
tion overriding ail other considerations and claims of 
the father or his paramount right to custody and as 
the interests of the girl would be better served by 
allowing her to remain withher uncles, the petition 
should not be granted. 

ffeld,. further, that a petition of this nature should 
not be granted where it is not a bona fide one, 
G, PONNIAH ASARI v. SUPPIAH ASARI Mad. 95 

ss. 19, 25—Father of minor alive and not 
unfit—Court, if can declare him or some one as 
guardian—Court, if can order person having custody 
of minor to hand over minor to father—Proper 
procedure for father, 

The Court cannot appoint and declare the father or 
anybody else to bea guardian of the person of a 
minor whose father is living and is notin the opin- 
ion of the Court unfit to be guardian of the person 
of the minor. But it can order the person having 
the custody of the minor to hand over the minor to 
the custody of the father. The proper procedure for 
the father isto apply unders. 25, Guardians and 
Wards Act, and not to ask for a declaration under 
8. l9of the Act. Govinp SINGH v. RAM SEAS sii 
A 


5. 25—Father's rightto custody of children, 
limits of—Welfare of minor paramount con- 
sideration, 

The father is the natural guardian of his minor 
children and he hasaright to claim the custody of 
those children but his right can be defeated if the 
Uourt is of opinion that it is better inthe interests of 
the minor that the minor should remain where it is 
and not be returned to the custody of the father, 
Each application must be governed by the facts of 
end circumstances of the particular case and no hard 
and fast rules can be laid down and the welfare of 
the minor is the most important consideration. 
GANGARAPU CHINNA SAMBAYYA v, PoLEPALLI RUDRAPPA 
Mad, 99 


r, 





even father’s claims—Want of 
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e 
——— sS 25—Husband’s application for delivery 

of minor wife—Husband proved to have ill- 

treated her—Girl happy with father — Held 

custody could not be given to husband, 

The leading principle in dealing with a minor under 
the Guardians and Wards Act is to look tothe jn- 
terests of the minor himself. If those interests are 
not affected in any way, it then may be considered 
whether any other person has, under the law to 
wbich the minor is subject, certain rights of custody 
or so forth. But those rightsin other persons cannot 
be enforced unless the well being of the minor is not 
afiected by such enforcement. 

Where the husband is found to have ill-treated his 
minor wife and the girl is living quite happy with 
her father, it is not to the interest of the minor wife 
that she should be given into the custody of her hus- 
band. SHYAMA V. SHANKAR All, 421 
— S. 25—Maiters to be considered before 

ordering child to be returned to father. . 

In determining the question of the minor's wel- 
fare, the question as to whether or not the petition 
asking for the custody ofthe minor is bona fide must 
be considered, andif it is not bona fide, thatisa 
reason for not disturbing the custody of the minor. 
The failure on the part of the father or the person 
whois prima facie entitled to the custody of the 
minor to take steps overa long period to get custody 
isan important factor to be considered. Another 
matter which has to be taken into consideration is 
whether he is a fit person forthe minor to be returned 
to. Should the father be proved tohave been guilty 
of gross ill treatment of the minor child's mother, he 
would not be a desirable person to have the custody 
of the child. GANGARAPU CHINNA SAMBAYYA 2. 
PoLEPALLal RUDRAPPA Mad. 99 
———— §.49. See Guardian 25 
Hindu Law—Adoptlon— Adoption made spitefully 

—Whether makes adoption invalid, if otherwise 

valid, 

The fact that the adoption was made maliciously or 
apitefully by the widow many years after her hus- 
band’s death, to defeat the claims ofthe reversioners 
would not make the adoption invalid if it was other- 
wise valid. KHIMRAO v, PANJABRAO Nag. 1042 
et a — Widow—Joint family consisting of 
` two brothers and father —Death of father and elder 

brother —Subsequent death of younger brother 

leaving widow—Llder brother's uidow, if can 
adopt. 

In ajoint Hindu family consisting ofa father and 
two sons, where after the death of the elder brother 
and the father, the younger brother also dies, leaving a 
widow, the widow of the elder brother cannot adopt as 
the property vests on the younger brother's widow on 
her husband's death and she being the widow of the 
last male-holder serves as an impediment in the 
way of adoption by the elder brother's widow. VISHNU 
BAPU SHINDE v. LAKSHMI SAKHARAM SHINDE 











Bom. 1085 

Allenatlon by co-parcener. See Mortgage 
1025 

Manager — Manager's power to 


alienate minor's interest for new business, 

The manager ofa joint Hindu family, evenif he 
be the father and whether the family be Mitakshara 
or Dayabhaga, has no power to alienate the interest 
of aminor member in joint family property for the 
purposes of a new business started by him as manager, 
NAWAL v. SARDAR SINGH Lah. 102 

Debts—Commercial debts incurred in 
running family business—Priority over right of e 
residence or maintenance of mother, 
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Ordinary commercial debts `incurred in running 
the family business must Le held to have been raised 
for necessary purposes, and as such, have priority 
over the right of residence or maintenancecf the 
mother. Bisanr v. UTTAM CHAND Lah. 861 

Debt— Father alienating to pay off 
antecedent debt or to raise money for legal necessity 

—Son's duty to pay—Onus of proof that debts are 

illegal. 

Under Hindu Law a father’s alienation cannot be 
attacked ifit is made to pay of antecedent debts or 
to raise money for legal necessity. ‘he sons havea 
pious ‘duty to pay their father’s debts if they were 
not immoral or illegal and the whole of the family 
property can be sold in execution ofa decree passed 
on the basis of such debts. If ihe sons contend 
that the debts were raised for immoral purposes, it 
is incumbent on them to prove a clear connection 
between the debts andthe alleged immorality. It is 
not sufficient to prove thatthe debtor was a person 
of immoral character. NAWAB v. SARDAR SINGH 

Lah, 102 
Father standing surety for payment 
of money—Son's liability for debt, 

Where a Hindu father stands a surety to make good 
payment of money, the sons are also liable to nay it. 
SuamMrao KESHAV V. SHANTARAM BALAJI Naik 


Bom. 1059 

—_— — Guardianship. 
Sree Guardians and V ards Act, 1890 1047 
Sue Penal Code, 1860, s. 365 1047 
— Joint family. ex Insolvency 599 


——— —— consisting of two brothers— 
Delt: incurrcd by elcer for family business and for 
legitmate personal expenses— Debt, 1f binding on 
entire joint family property— Liability of minor, if 
extends only to his interest in joint family prozerty, 
Where money is borrowed forthe family business 
carried on by the elder brother after the death of his 
father, for the benefit of himself and of his younger 
brother who constituted with him the joint family 
and money is required for bis own marriage 
which isa legitimate expenditure under the Hindu 
Law and for household expenses, the debt is binding 
on the entire family property but the liability of the 
younger brother extends only to his interest in the 
joint family property and not to any personal proper- 
ty which he may possess. Tora Ram v. Koru Ram 
Lah 458 
—. Impartible property—Rule of lineal 
primogeniture followed in Jamily— Right of 
survivorship, if affected — Watan — Patilki watan 
lands—Alienation by watandars to his bhaubands 
having right to maintenance out of property— 

Alienation, if operates beyond life of alienor. 

Even though certain property (watan lands) of a 
joint Hindu family may be impartible and governed 
py therule of lineal primogeniture, thefamily does 
not for that reason necessarily cease to be a joint 
Hindu family and the rights of survivorship are not 
defeated. 

Where patilki lands are alienated bya watandar 
to his bhaubands who have a right to maintenance 
out of the lands, the alienation is valid and proper, 
Such alienation operates even after the life-time of 
the alienorasthe alienes have a hereditary interest 
in the property. KADAPPA Bapcrao DESAI v. KRIsHTAPPA 
BACHAPPA DESAI Bom. 560 
—— — — Mortgage by manager—Necessity— 

Mortgagees duty—Interest, reasonabilily of, must 
“be shown, ` 

In the case of a mortgage made by the manager 

e of a joint Hindu family, it is necessary for the 
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mortgagee not only to showthat there was necessily 
to borrow but thatit was not unreasonable to borrow at 
some such high rate and upon some such terms, and 
if it ig not shown that there was necessity to borrow 
at the rate and upon the terms contained in the 
mortgage, that rate and those terms cannot stand. 
MARKANDA PANDIT v. BIDYANATH JETHI Pat, 731 
—Joint family—Presumgtion of jointness, when 
arises 

From the fact ihat the father and son were joint 
in food and worship no presumption arises that they 
held joint family property. lt is for the party 
pleading it to show that the family possessed “some 
joint or ancestral property from which the presump- 
tion could be drawn that all the property possessed 
by the family was joint family property. KAMALAKANT 
QoPALJI v MADHAVJI VAGHJI Bom. 145 

Maintenance—Delay in filing sutt— 

Whether justifies dismissal of sutt. 

Mere delay in bringing a suit for maintenance is 
no justification for its dismissal. Upg SING v.. 
DAULAT IS AUR Lah 223 
—_— ——— — Partition between sons— Mother given 

property in lieu of maintenance—Surrender by 

mother of property to some of the sons— Arrangement 
to get annualcash allowance- Remedy of mother— 

Right, if can beenforced against properties. 

Where iú a partition among sons, tueir widowed 
mother was given some properties in satisfaction of 
her rights inthe joint family, but subsequently she 
of her own free will and accord, currendered those 
properties to be civiled among the sons and entered 
into an agreement for her maintenance by receiving a 
cash allowance ; 

Held, that she could enforce her right to recover 
this allowance only against the sons personally and 
not against the properties which had ceased to be 
jointatthe time of the partition, BISHNI v. UTTAM 
CHAND Lah. 861 
—— Suit by wife for maintenance 

claiming charge on property—Claims of wife and 

widow compared. i 

A Hindu wife's claim for maintenance against her 
husband stands on a parity with a widow’s claim for 
maintenance so far as the property of the family is 
concerned and only differs in that the wife hag also 
a personal claim against the husband. PAREPALLI 
VEERARAGHAVAMMA V., PaREPALLI SITARAMAYYA 

Mad. 1012 
—— — Suit for maintenance by deserted wife 

—Cruelty,1f to be proved, 

According to Hiudu Law, to entitle a wife to 
separate maintenance it is not necessary to prove 
cruelty, if there has been abandonment of the wife. 
Upg SINGH v. DAULAT KAUR Lah. 223 

Marriage —Brother's right to arrange his 
sister's marriage, if superior to mother's right — 

‘Marriage arranged by brother—Girl not consenting 

afterwards—Criminaloffence by brother, if made out. 

Underthe Hindu Law, a brother has a right 
superior to that of a mother in arranging the marriage 
of hissister. Consequently he cannot be sentenced 
to imprisonment for a criminal offence merely 
because the girl afterwards saysthat she was nota 
consenting party, NEK Kam v. Emperor All, 1047 
—__——. Restitution of conjugal rights— 

Continued physical cruelty, if should be proved by 

wife to resist suit—Absence of plea cf crueliy— 

Husband,if entitled to decree—Desertion of wife— 

Neglect—Husband's suit not instituted bona fide— 

Effect. i 

It is not correct to say that it is only on proof of 
continued and repeated physical curelty that a Hindu 
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wife can successfully resist the husband's suit for 
restitation of conjugal rights. Such .a suit can be 
defeated on various other grounds, one of which is 
the desertion of the wife for a long period and con- 
tinued disregard of his marital obligations towards 
her. In asuit for restitution of conjugal rights by a 
Hindu husband he is not necessarily entitled to a 
decree in the absence of a plea of cruelty by the wife. 
The Court in each case will consider the entire con- 
duct of the parties and if it comes to the conclusion 
that the husband has been guilty of continued 
neglect of the wife and has deserted her and thesuit 
has not been instituted bona fide the suit will be 
dismissed. Ups SINGH v. DAULAT Kaur Lah, 223 
-———— Partition—Allotment of property to widowed 
daughter—Interest taken by daughter whether 
absolute or limited—Burden of proof. 

In the case of a gift toa daughter, the Court 
has to determine whether the interest conveyed is 
absolute or limited, independently of any parti- 
cular view of burden of proof, there being no 
presumption either way. 

Wherea Hindu father, while dividing the family 
property between his sons, allotted certain property 
to a widowed daughter who had been living with 
him for several years and the arrangement in her 
favour was not embodied in any document: 

Held, that it was much more consistent with 
probabilities to infer that it was intended only 
as a provision for the daughter's maintenance and 
ee her interest in it was limited for her 
ife. 

Under the Hindu Law even the texts which 
recognise the giving of ashare toadaughter at 
the time of a partition only, proceed onthe 
footing that she takesa qualified interest therein 
and not an ab3olute interest. MUTYALA Dorayya v. 
Marina MANGAMMA Mad, 611 
—— Parties legally separated living 

together—Conduct subsequent to alleged separation 

—Value of—Whether conclusive. 

Parties may or may not live together after a legal 
separation has taken place but if they do live 
together that cannot by itself affect the consequences 
of theact of ləgal separation. Parties who have 
legally separated may ostensibly live as they did 
before separation, yet, they are separate in law. 
Conduct subsequent to an alleged separation, there- 
fore, may afford valuable evidence as to the fact of 
separation but itis not conclusive as parties legally 
separated may toall outward appearances continue 
to live as a joint family, Thus evidence as to the subse- 
quent conduct of the parties must not be relied upon 
to the exclusion of evidence ofthe actual fact of 
separation. Further if the evidence as to actual 
separation is clear and conclusive, the fact of separa- 
tion may properly and indeed should be found 
even though there is evidence of subsequent con- 
duct which onthe face of it appears inconsistent 
with separation or an intention to separate. In 
such cases it must always be present to the mind of 
the Court that parties may legally separate though 
they have no intention physically to separate or 
radically to alter their old mode of life. RAGHUNATH 
Sauar v. Kung BEHARI DALL All. 430 
—— Statement in insolvency petition that 

petitioner had separated from his father—Whether 

.can be accepted as conclusive that separation had 

taken place 

A slatement by the debtor in an application for 
adjudication that he had separated from his father some 
years before can be held only to be an assertion of fact 
which might or might not be true. Such a statement 
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even if admissibie, could not of itself be ac2epted 
as conclusive evidence that sucha separation had 
taken place. RAGHUNATH Sanat v. Kons BEHARI Lan 
All, 430 

Succession and bequest, difference between, 

SEE Hindu Law—Will 878 
Surrender. Sze Hindu Law—Widow 925 


~ —-—Wlidow—Gifi—Pious gifts and secular gifts 

—Distinetion, 

The dispositions made by a Hindu widow for 
pious or charitable purposes must be clearly dis- 
tinguished from her alienations for purely worldly 
purposes. While she has indisputable power in 
respect of the former; she has none in respect of 
the latter, unless legal necessity exists. If the 
disposition is proved to have been made for a 
pious or charitable purpose, it is incumbent on the 
party impeaching it to prove its impropriety, but 
if the alienation is for a worldly purpose, the 
onus is on the person seeking to affirm it of | 
proving the justifying necessity. The pious or 
charitable gifts are valid and secular alienations 
are invalid unless respectively the contrary is 
proved. The widow does not, however, enjoy an 
unlimited power of disposition even for pious and 
charitable purposes. The validity of such dia- 
positions must be judged in the light of con- 
siderations of prudence and propriety. A widow's 
disposition for a charitable or religious purpose 
must be upheld unless if appears to be reckless, 
improvident and extravagant. VISHWANATH 2. 
NARAYAN Nag. 454 
—: Gift—Power to make gift of re- 

asonable portion of husband's property for what she 

considers to be religious and charitable purpose. 

A Hindu widow has power to make a gift at 
her own will of a reasonable portion of her hus- 
band’s property for what she considers to be 
religious and charitable, apart from the obligatory 
duty to make donations at the time of the per- 
formance of necessary ceremonies such as obsequies 
of the deceased husband or auspicious occasions 
like marriage, 

Performance of charity is as incumbent on 
women aS on men, and consequently any charitable 
act performed by a widow must on the reasoning 
of the ancient law-giver conduce to the spiritual 
welfare of her husband, VISHWANATH v. NARAYAN 


Nag. 454 
ree Gift — Reasonable portion — 

Determination of. 

A gift merely as a pious act of a widow must 
be upheld as being within her competence if it 
relates toa reasonable portion of the husband's 
property. 

The question as to what fraction is reasonable 
is not easy to determine as every case has really 
to be determined on its peculiar facts ; 

Held, that the gift of 25 acres out of 183 was in 
no way an illegitimate exercise of the widow's 
power of alienation. VISHWANATH V NARAYAN 

; | Nag 454 
A BA Suit against—Frame of plaint— 

Decree, when binding on estate -Construction of 

plaint and decree. 

If a plaintif proceeds against a female owner 
in whose hands any estate lies in which she 
has but a limited interest and intends to 
make that estate liable for the debton which 
he is suing, he must frame his suit ina pro- 
per manner, that is to say, give an indication® 
in his claim that ıt is the estate as well ag 
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the person of the female 
whom he is proceeding. 

Where in a suit against a widow there was 
no clear and express statement in the plaint that 
the plaintiff wished any decree to be passed 
binding the estatein the hands of the defendant 
but the plaintiff claimed for a decree directing 
payment ofthe amount sued for ‘on the liability of 
the defendant's properties’: 

Held, that there was an indication, though nota 
clear one, that the plaintiff intended to make the 
estate liable. K, MARUDANAYAKAM PILLAI v. SUBBA- 
MANIAM OHETTIAR Mad, 216 


Widow—Money deposited by widows’ deceased 
husband in Bank, if included in income of property 
—Widow getting bonds renewed in her favour — 
Whether amounts to waste—Reversioner's right to 
injunction restraining her from withdrawing 
money without legal necessity. 

Though no restrictions can be placed upon a 
Hindu widow's enjoyment of the income of her 
husband's property, it cannot be said that the 
money deposited by her husband in any bank or 
the Post Office and the debts due to him from his 
debtors are included in the income of the 
property. The act of the widow in getting the 
bonds renewed in her name in place of those that 
stood in her husband's favour is waste so far as the 
reversioner is concerned. In sucha case the rever- 
sioner is entitled to an injunction restraining her 
from withdrawing the money deposited by the hus- 
band in the Savings Bank without legal necessity and 
that she should renew the post office cash certilticates 
after maturity or otherwise invest the amount due 
on them on maturity. SHEO Das PANDEY v. RAMKALI 
Oudh 301 


Surrender— Alienation in excess of 
her powers—Subsequent bona fide surrender—Right 
of reversioners. 

When a Hindu widow who has made an alienation 
of her deceased husband's estate in excess of her 
pores subsequently makes a bona fide surrender of 

er estate to the nearest reversiorer, the reversioner 
may challenge the alienation at once, RAM KRISHNA 
Propyan v. KousaLtya MANI Dasi Cal. 925 
— Surrender basis of doctrine of 


defendant against 
e 








surrender, 

It is not correct to say that the whole doctrine of 
surrender and consequent acceleration of the rever- 
sioners has no basis in Hindu Smritis but has been 
evolved by Courts of justice on general principles of 
jurisprudence. RAM KRISENA Į RODHAN v Kovsarya 
MANI Dasr Cal, 925 
— Surrender— Consequences of surrender 

— Risk of alienee. 

The logical consequence of the doctrine of surren- 
der which means a self-effacement of the widow and 
amounts toa civil death and complete extinguish- 
ment ofthe title of the widow in her husband's 
estate is that all prior alienations in excess ofher powers 
are liable to be challenged immediately on her civil 
death just as they could be impeached after she had 
died. In some instance this may possibly work out 
an injustice, but those who deal with limited owner 
take a certain amount ofrisk. On the question of 
injustice again it hasto be obeerved that the object 
of Hindu Law is to prevent improper alienations by 
the widow or other limited owner. If the alienation 
ja for necessity, the surrender does not affect the 
alienee. The alienee who deals with a limited owner 
Without any inquiry as to necessity takes a risk ina 
case of surrender by the widow which has the same 
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effect as her deatb. Fam KRISHNA PRoDHAN v, KOUSALYA 

MANI Dasr_- Cal. 925 

Widow—Surrender—Insignificant part left 
out—Validity. 

Though there must be total surrender of the en- 
tire estate held by the widow, it is nonetheless a 
valid surrender where the property left out forms 
only an insignificant part of tbe estate and the terms 
of the deed of surrender substantially indicate an 
intention to convey the entire estate of the widow. 
Ram KRISHNA Propuan v. IKOUSALYA Mant Dasi 

Cal’ 925 
—____—--—_—-—-- Surrender — Surrender in favour of 
female having life-estate only—Validity. 

A widow can accelerate the succession to her hus- 
band’s estate by relinquishing to his reversionary 
heir, the whole or the whole, less what is necessary 
for her maintenance, although the heir towhom the 


estate is transferred isa female and consequently 
takes a life estate only. RAM KRISHNA PRODHAN v. 
Kovsatya MANI Dast Cal 925 

— Surrender— Widow's estate, nature 





of—Power of alienation—Reversioners, when can 
question alienation. 

A Hindu widow's estate is not a life estate, but 
it is an estate of inheritance to herself and to the 
heirs of her husband. While in the enjoyment of the 
estate a Hindu widow has no absolute power to 
alienate the property for a term which does not 
exceed her lifetime, she may give, sell or transfer the 
estate for her own lifetime ordinarily, but this sale 
or gift is liable to be questioned by the reversioners 


if by her voluntary act she causes her death, 
Ram Kxisana FRODHAN v KOUSALYA MANI Dasr 
Cal 925 





- Will—Bequest to daughter and her children 
after life cstat to widow—Bequest, whether vested 
or contingent—Death of daughter and her children 
lefore widow, effect of — Direction to daughter to 
perform funeral ceremonies of wife, whether 
condition precedent to vesting of estate 
Where the material portion of a will which was 

addressed to the testator’s wife, ran as follows; “On 
my death all my movable and immovable properties 
you should keep in your possession and enjoyment 
and at the time of your death deliver possession 
thereof to my daughter S. During the time you are 
in possession of theestate you should not make a gift 
or sale thereof... o esen You should not only 
keep with you my daughter and my son-in-law and 
look after them but also after your death your 
funerals should be got performed by my daughter 
and thereafter my daughter and the children to be 
bornto her should enjoy the property with powers 
of gift and’ sale as long as the sun ard moon 
last” ; 

Held, (Ù the will created a vested interest and not 
a mere contingent remainder in favour of the daughter 
and her children; 

(ii) that the performance of the funeral ceremonies 
of the widow was not a condition precedent to the 
vesting of the estate devised to the daughter and her 
children. 

. The mere fact that the possession of the estate be- 

queathed is to be given at a future time is not by 

itself a reason for coming to the conclusion that the 
estate was not to be vested at the time of the testator's 
death, Nor will the mere interposition of a life 
estate prevent the remainder from being a vested 
one, AKKARAJU VISVANADHAN V, DUTHALUR ANJANRYULU 
Mad. 1083 


Devise to daughter's sons—Daughier's 
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sons, whether take as joint tenants or tenants-in- 

common—Succession and bequest, difference between, 

Where a Hindu bequeathed his property by will 
to his daughter and daughter's sons with the pro- 
vision that ‘until the grand children attained major- 
ity the daughter shall have rightsin respect of the 
property and after they attained majority they shall 

ave equal rights to the movable and immovable 
properties and shall be entitled to have all rights of 
sale, etc. : 

Held, that the daughter's sons took the property 
as tenants-in-common and not as joint tenants, The 
rule that daughter's sons succeeding to their mater- 
nal grandfathers take theestate as ancestral proper- 
ty and, therefore, as joint family property, does not 
apyly to acase of devise by will but applies only to 
@ case of succession, 

Though theremay be a gift to a joint family 
itself, where the individual members are separately 
referred to and equal shares are given, the gift is 
not one to the family but to the individual members. 
THAMBIREDDI SESHUREDDI V. VANGALLU MALLAREDDI 

Mad, 878 

Inams—Service inam attached to temple—~Wrongful 
alienation by holder—Suit by trustee for declaration 
of invalidity of alienation—Maintainability—Trus- 

. tees right to sue—Madras Hindu Religious Endow- 
menis Act (If of 1927), s. 73-—Specific Relief Act 

(I of 1877), s. 42. 

Section 73 of the Madras Hindu Religious Endow- 
ments Act only bars suits relating to the adminis- 
tration of management of the trust, 4. e., proceedings 
against the trustee and not proceedings against a 
person whois wrongfully in possession ofthe prop- 
erty in which the trust is interested. 

Though where a service inam holder has alicnated 
the service inam, a suit for possession{there of can be 
maintained only by the succeeding holder of the 
-office and not by the trustee of the temple, yet the 
trustee is entitled to maintain proceedings necessary 
to avert the possibility of resumption by the State by 
insisting that the alienation shall be declared void 
and that the property shall be kept available for 
those who perform the service. 

Section 4? ofthe Specific Relief Act is not exhaus- 
tive of the categories of declaratory suits maintain- 
able under the law. VANGIPURAM VENKATACHARYULU v. 
VasIREDDI HARIHARA Prasad BAHADUR MANNE SULTAN 

Mad 883 

Income-tax—Company—Accumulation of profits 
with intent to prevent imposition of tax- Assess- 
ment of  share-holders — Essential conditions — 

Intention to prevent imposition—Burden of proof— 

Inference from cireumstances—Difference between 

English and Indian Law—Income Tax Act(XI of 

1922), 5. 23-A (2). 

Before an Iocome-tax Officer can assess the share- 
holders of a company under s. 23-A (2) of the Indian 
Income Tax Acton accumulating or undistributed 
profits ofthe company, he has to be satisfied on two 
heads: firstly that the profits of the company have 
been allowed to accumulate beyond theexisting and 
contingent needs of the company having regard to the 
maintenance and development of the company or 
thai a reasonable part of the profits having regard 
to the said needs have not been distributed to its 
members; secondly, he must be satisfied that such 
accumulation or failure to distribute is for the 
purpose of preventing the imposition of tax upon 
any of its members in respect of their shares 
in the profits so accumulated or not distributed. 
The purpose, however, must bea mater largely of 
inference from the facts of the case, 
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Where a private company was formed in 1926 
withthe principal object of securing and holding 
sharesin other companies and though there were 
large profits year after year they were not dis- 
tributed till 1939and the company failed to ex- 
plain the large accumulation of profits: 

Held, that, the Income-tax Authorities were entitl- 
ed to come te the conclusion that there was an in- 
tention to prevent the imposition of tax and to 
assess the share-holders unders. 23-4 (?), Income Tax 
Act. 

Held, further that though there was no finding in 
express words that failure to distribute was for the 
purpose of preventing imposition of tax, the Income- 
tax Officer had stated that the conditions of s. 23-A 
(2) had been fulfilled and this decision was confirm- 
ed by the Board of Revenue, the assessment under 
8. 23-A (2) could not be held to be legal for want of 
an express finding as tothe intention of the assessees, 
A, Harvey v, COMMISSIONER OF INCuME Tax, MADRAS 

Mad. 1031F B 
?ractice—Commissioner, whether can ask 

High Court's advice as to legality of any proceedings 

he intends to take. 

There is no section which empowers the Com- 
missioner to ask the advice of the High Court 
as to the legality of any proceedings that he 
intends to take, It would not be proper forthe 
High Court to express any opinion on the point be- 
cause the point may never arise as the ussessee may 
not ask fcr a reference on the point and, secondly, 
because any decision or advice given by the Court 
on a question not directly arising beforeit cannot 
bind the Bench that subsequently hears the reference, 
if any, upon this question when it really does 
arise. MADAN Mogan DALV OoMMISsioNER oF INCOMH 
Tax, PUNJAB Lah. 718 F B 
Income Tax Act (Xlof 1922) ss 21), 4 (3) 


(vlil)—Alaintenance allowance out of  estate— 
Allowance a charge on estate—Allowance, whether 
an“ agricultural income ` and exempt from 


ancome-tax. 

Where the elder brother agreed to pay a certain 
monthly allowance to his brother, and his heirs for 
their maintenance out of theincome of the estate, 
in consideration of his giving up all claims to any 
share in the estate, and this allowance had been 
made a charge on the estate ; 

Held, that the maintenance. allowance paid ont of 
the income of an estate cannot be said to be “ agri- 
cultural income " within the meaning of the Income 
Tax Actand wasnot, therefore, exempt from income- 
tax under s. 4 (3) (viii) of the Act. COMMISSIONER oF 
Income Tax, O. P.& U, P., In the matter of LAL 
SURESH SINGH oF KALA4KANKAR Oudh 810 
-ss. 4 (3', 3, 40, 41—Trust to maintain press 

and newspaper and to keep up the ‘liberal policy’ of 

the newspaper---Profits going to ensure paper's 
permanency—Paper not supplied free to public— 

Property, tf held in trust for charitable purposes 

—Lriability of profits to income tax—‘ Association of 

individuals’ in s. 3, meaning of—Incomein hands 

of trustees— Liability to assessment. 

Under a will the property of the testatorin a 
press and newspaper were vested permanently in a 
Committee of Trustees who were directed to maintain 
the said press and newspaper in an efficient condition, 
keep up the liberal policy of the said newspaper, 
devoting the surplus income of the said press and 
newspaper after defraying all current expenses, in 
improving the said newspaper and placingitona 
footing of permanency. The paper was sold at th% 
ordinary commercial rate as other papers and its 
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profits were mainly derived from advertisements 
which were highly charged for. The profits did not 
gotohelpany one in any wise but merely went to 
ensure that the paper should continue for ever : 

Held, (Per Full Bench, (Tek Chand, J., contra) that 
the property was not held under trust for charitable 
purposes as that expression is used ins, 4 (3), In- 
come Tax Act, nor for objectsof any public utility 
and hence the income therefrom was liable to income- 
tax. 

Per Tek Chand, J.-—A trust ofa public character, 

in which no immediate or ultimate personal benefit 
of any kind is reserved to any individual, created 
with the object of founding and maintaining a paper 
which conveys news and opinions on matters of 
general interest to the public, discusses matters of 
public interest and educates the minds ofits readers 
on lines, which the founder considered to be beneficial 
to the publicat large, is a trust for “the advancement 
of an object of general public utility”, as that ex- 
pression is understood in law, The fact that the 
newspaper is not supplied free to the poor and the 
needy, orthat it is not sold to the public at cost 
price, was not material as no part of the income 
passed into private pockets. The Indian Legislature 
has exempted from assessment trusts of a public 
character founded for the advancement of objects of 
general public utility, and not privately owned com- 
mercial concerns, even though formed for a purpose 
which may incidentally benefit the public. Con- 
sequently the income of the trust in question is 
exempt from assessment under s.4 (3), Income Tax 
Act. 
Per Jai Lal, J. (in Order of Reference’,--The object 
for which the present trust has been created is an 
object of general public utility and therefore a 
charitable purpose within the meaning of the Income 
Tax Act. 

Per Jai Laland Skemp, JJ. (in Order of Reference). 
— The expression “association of individuals” ing, 3, 
Income Tax Act includes trustees of all descriptions 
and dces not exelude them where the beneficiary is 
not aliving person and hence the income from a 
newspaper aud press run by trustees, is liable to be 
assessed in the hands of trustees and it isan income 
derived from property held under trust within the 
meaning of s. 4 (3), Income Tax Act. TRUSTEES (F 
THRE. TRIBUNE PRESS v. COMMISSIONER OF IxcomE Tax, 
PUNJAB Lak. 306 F B 


s, 4 (3) w) and wli). See Income Tax Act, 








1922, e, 7 (1) 895 
—s. 4 (3) (vill. See Income Tax Act, 1922, 
8, 2 (1) 810 


( 

—ss 7 (i), 4(3)<*v) and vil), 25 (3)—‘Salaries’ 
— Officers’ Retiring fund—Bonuses credited towards 
fund half-yearly and accumulated — Accumulated 
sum distributed on retirement, whether assessable, 
A limited company created a fund called the 

Officers’ retiriug fund, and its constitution and 

management were regulated by certain rules which 

the directors had full discretion to alter. Every 
half-year a certain sum called ‘bonus’ by the com- 
pany was allotted bythe company ta the credit of 
this fund and this sum was invested and accumu- 
lated atthe discretion of the directors of the com- 
pany. This half-yearly allotment was divided 
amongst the several officers of the company eligible 
to the benefit of the fund in proportion to their 
calaries and credited half-yearly to the accounts main- 
tained in the names of the several cfficers. Iach 
a(ficer was given a passbook in which were entered 
the amounts so credited to his account. The pro- 
portionate interest realised on the investments was 
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also credited to this account. No officer had any 
claim on the company in respect of the amount 
standing to his credit until he had served for a 
prescribed period and the amount was not payable 
until the officer left the service of the company. An 


officer of the company had to his credit on this 
account a sum of Rs. 36,794-3-2 on his retirement 
and the company paid him the amount. The 


question being whether this sum was liable to be 
taxed : 

Held, per Cornish and Pandrang Row, JJ , (Beas- 
ley, C. J., dissenting) that the contributions made 
by the company tothe credit of its officers in the 
fund was not part of the olficers’ salaries, nor 
gratuity or profit received in lieu of or in addition 
to salary. The sum in question was in substance & 
lump sum paid in lieu or pension that is, in con- 
sideration of past services. It was not ‘income’ at 
all as it was not ofthe nature of a periodical return 
but a unique receipt and was not taxable. 

Held, further per Pandrang Row, J —That under 
the rulesthere was a trust in favour of the em- 
ployees admitted by the company to the benefit of 
the fund and the payment made by the company wus 
not made as an employer but as trustee. 

Per Beasley, C. J , contra— The amounts contributed 
by the company half-yearly must be regarded as sums 
set apart periodically in respect of present services 
rendered by the officers in addition to salary within 
s. 7(1) of the Income Tax Act, and allowedto ac- 
cumulate and paid in a lump on retirement. It was 
on accumulation of bonuses and not a sum paid in 
commutation of pension, 

Per Beasley, C.J, Cornish and Pandrang Row, 
JJ.—S 25 (3) of the Income Tax Act is intended to 
apply only to cases in which there had been a 
double assessment to tax in the year 1922-23 as a 
result of the change in the law brought about by. 
the Actof 1922; further itapplies only to profits 
from professional earnings and has no application 
to salaries. COMMISSIONER OF 'NCOME TAX, MADRAS», 
B, J. I L&TCHER Mad.395 FB 


.— --—3. 13, proviso — Income-taxr Officer, if a 
sole arbiter for determining profits—lligh Court, if 
can enquire whether evidence exisis from which 
Income tax Officer came to decide that gains . could 
not be computed —Income tax Officer, if justified in 
proceeding under proviso, merely on ground of 
veduction of profits. 
It is true that the Income-tax Officer is the eole 

arbiter for determining under the proviso tos. 13, 

Income Tax Act, how the profits are to be comput- 

ed But it isa question oflaw,into which Court is 

entitled to inquire, whether there is any evidence on 
which the Income-tax Officer could come to the 
decision that the method of accounting is such that 
the gains could not be computed except by the 
arbitrary method contemplated by the proviso. If 
there wasno evidence to justify the ` Income-tax 
Officer's rejection of the method of accounting, 
the assessment should be made under 
the first part of s. 13 and not under the 
proviso. When there is no other reason except the 
fact of reduced profit to justify the assumption that 
profits cannot be deduced from a method of account- 
ing which has been regularly employed by the 
petitioner and has been accepted in the past, the use 
of the proviso to s. 13 forthe purpose of introduc- 
tion of an arbitrary msnner of computing the profits 

is not justitied PIONEER ports, LTD, SIALKOT v. 

CoMMIssioNeR CF Income Tax Lah, 1122 

s. 23 1). Sex Income Tax Act, 1922, s. 30(1) 
959SB 
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———$,23-A(2'. Srg Income Tax 1031 
———--§.25 (3). scope of. Srn Income Tax Act, 
ss. 7 (1), 4 (3) (v) and (vit) 395 F 8 
———— ss, 30 (1), 23 (1)—Appeal to Assistant 
Commissioner—Income-tax Officer asked to furnish 
basis of assessment—Assessee, whether entitled to 
rebut information constituting basis of such report— 
Income-tax Officer paying surprise visit and 
discovering books which he reported to be basis of 
his assessment—Held, Income-tax Officer not bound 
, to take evidence inrebuttal at appellate stage. ; 

The assessee is entitled toan opportunity in 
Assistant Commissioner's Court to rebut the informa- 
tion which constitutes the basis of the report of the 
Income tax Officer, where the Income-tax Officer 
furnishes the basis of his assessment when called for 
by the Assistant Commissioner. 

The Assistant Commissioner simply asked the 
Income-tax Officer to report the basis of the assess- 
ment. The Income-tax Officer summoned the assessee 
to appear before him and produce evidence; he made 
a surprised visit on the assessee’s shop and discovered 
certain account books which he reported to be the 
basis of his assessment. The assessee wanted to 
let in evidence to rebut the report; 

Held, that there was no obligation on the part of 
an Income-tax Officer to compel him to receive evi- 
dence ofthis kind and he was entitled to act upon 
such information as may come to him through some 
private source cr otherwise, Although under s, 23, 
sub-s. (5) the Income-tax Officer must hear such 
evidence as an assessee may produce and such ervi- 
dence as the Income- tax Officer may require on specifi- 
ed points to be committed in writing, thatis to say, 
during the course of the assessment. But in tbis 
particular case the inquiry having been made at the 
. appellate stage under the direction of the Assistant 
Commissioner, there was nothing to require the 
Income-tax Officer to take the evidence produced. 
ABDUL Razak v. COMMISSIONER OF INcomp Tax, BIBAR 
AND ORISSA Pat. 959 S B 

-85. 30, 26 (A)—(Before amendment of 

September 11, 1933)—Order refusing to register a 

firm under s. 26 (A)—Appeal, whether lies. 

Section 30 of the Income Tax Act as it 
existed before September 11, 1933, leaves no doubt 
that no right to appeal against an order refusing 
to register a firm unders 26 (A) existed prior to 
that date. Messrs. Durga Das GIRDHARI LAL v. 
COMMISSIONER OF INCOME Tax Lah..357 
————-§8. 31, 32. See Income Tax Act, 1922, 

8, 60 (2) 382 (a) 


$.34—S.3],construction—Applicability of rut? 
that jis cal statute to be construed in favour of subject. 
Per Din Mohammad, J.— Section 34, Iacome Tax Act 


ma 





is a mere machinery section and not a charging section. 


and consequently the canon of the interpretation of 
Statutes that a fiscal enactment should be con- 
strued strictly and in favour of the subject, will 
not apply. MADAN Mouan LAL v, COMMISSIONER OF 
INCoME Tax, PUNJAB Lah. 718 F B 

S. 34—‘Escaped assessment’, meaning of— 

Scope of the expression—Whether confined to cases 

pee have not come to notice of Income Tax Officer 

at alt. 

The words “for any reason” placed before the ex- 
pression “escaped assessment” in s, 24, Income Tax 
Act, clearly indicate that the legislature intended to 
include all those cases which either resulted from 
mere inadvertence or from conscious misapprehen- 
sion of. the proper situation. There is no justification 
for confining the meaning of the word “escape” to 
hose cases-- only which have not come to the notice 


‘ Statute. 
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of the Income-tax Officer at all and excluding those 
cases where he has applied his mind but on account 
ofan error of judgment hasset any part ofthe 
income free from*assessment. The idea conveyed by 
the words “for any reason” isso wide as to makelt 
impossible not to include any caseof non-assessment 
to whichever cause it maybe due. MESSRS, AMIR 
SINGH-SHER SINGH V. COMMISSIONER cr INCOME Tax, 
PUNJAB i Lah, 349 
——s. 34—“"Escape' — Wide meaning — Income 

included in return but left unassessed, or if assessed, 

assessment cancelled by appellate authority — 

Whether “escapes” assessment, 

Per Full Bench (Dalip Singh, J, contra).—The 
word “escape” has a wide meaning and the words “for 
any reason’ in the beginning of s. 34, Income Tax Act, 
appear to widen the interpretation of the word'escape’. 
Therefore if an item of income is included in the re- 
turn submitted by an assessee during a tax year but 
is left unassessed by the Income-tax Officer or if 
assessed inthe first instance, the assessment is can- 
celled by any appellate or revisional authority, it 
escapes assessment within the meaning ofs. 34, Income 
Tax Act, and the assessee can be legally served 
with a notice within one year of the end of that year. 

Per Dalip Singh, J.—'lhe word ‘escape” is not 
tobe given its widest meaning. In this case the 
income cannot be said to have “escaped assessment”, 
The words ‘‘for any reason’ cannot throw any light 
ou the meaning of the word “escape”, “Assessment” 
means “the course of assessment.” The course of 
assessment invelves both the calculation of the income 
and the charging of the income. In order to “escape 
assessment” an income must avoid both calculation and 
charging. Inthe case where a deduction has been 
wrongly allowed, the income has possibly escapea 
being charged but has not escaped ealculatiun, It 
is true that the arithmetical result is thesame, but 
that is not the same thing as holding that the calcula- 
tion never took place, There is no distinction arising 
between a mistake of fact and a mistake of law on 
the part of the Income-tax Officer on the words of the 
MADAN Mowan LAL v. COMMISSIONER OF 
Income Tax, PUNJAB Lah. 718 Fb 
—--- S. 34—S. 34, if empowers Income Tax Officer 

to revise assessment already made. 

Section 34, Income Tax Act, empowers an Income- 
tax Officer torevise the assessment already made 
and to assess a sum which has not been assessed by 
his predecessor on account of the wrong application 
of the Act. Messrs. AMIR Sineu-SHer Sinan v. 
CoMMISSIONER OF INCOME Tax, PUNJAB Lak. 349 

S.34—Income escaping assessment — Burden 
of proof. 

The burden of showing that income has escaped 
assessment or that it hasbeen assessed at too low a 
rate Hes on the Commissioner,  COMMIS3IONER OF 
Incomes Tax, BOMBAY v. GopaL VAIJNATH MANOHAR 

Bom. 757 

———- 8. 34—Meaning of s. 31—Whole year's 

income not assessed— Assessment af can be revised 
within prescribed limits. 


Section 34, Income Tax Act, means thatifin the 


taxing year the income assessed is not the whole 
ofthe income in the year of assessment, then 
within a time-limit provided in the cection it 


is open to the Income-tax Authorities to revise it, 
whether the assessment previously made was in- 
advertent or deliberate or was due toa wrong al- 


lowance or improper deduction or a low rate, 
CoMMISSIONER OF lncomE Tax, Bompay v. Gora, 
VAIJNATH MANOHAR Bom. 757 


————S, 40, 41, Sez Income Tax Act, 192%, 
“Es, 4 (3), 3 SOG FR 
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———— $8. 40, 41 scope of. 

Sections 40 and 41, Income Tax Act, do not exhaust 
the category or description of tsustees or other 
persons respectively who may be in receipt of income 
as such or on behalf of others. TRUSTEES oF THE 
TRIBUNE Press v, OOoMMISSIDNER OF INCOMB Tax, 
PUNJAB Lah. 306 FB 
———-$,46(2), Sze Civil Procedure Code, 1808, 

s. 64 776 
—§ ss. 60 (2), 31, 32 —Order under ss, 31 or 

32 announced to mukhtar-i-am of assessee— 

Whether amounts to sufficient notice to assessee 

within s. 60 (2). 

The words “ served with notice of an order under 
B. 3l or s, 32" in s. 66, sub-s. 2, Income Tax Act, 
do not mean “served with a written notice" or 
“ served witha copy of the detailed order giving 
reasons’, Ib is sufficient if the applicant or his re- 
presentative is given notice of the order in Court 
or if the mukhtar-i-am of the assessee is present and 
heard the order passed. HarkisHen Das v. Com- 
MISSIONER OF INOOME TAX, LAHORE Lah. 382 (a) 

S.66-A (2) (3)—Question whether income 
received as maintenance allowance is taxable— 

Case held, to be fit one for appeal to Privy Council, 

The question whether the income received as 
maintenance allowance is taxable or not has been 
the subject of decision in India, but has no: so far 
been considered by their Lordships of the Privy 
Council. As it is an important matter affecting 
public revenue and is a question, which might 
frequently arise, this case is a fit one fcr appeal 
tə His Majesty in Council under s. 66 (a) sub-s. (2). 
COMMISSIONER CF INOoME Tax, U. P. v. SHRI VIJAYA- 
NANDA GAJAPATI RAJ BAHADUR All. 1003 

s. 66-A (2) (3)—Right of appeal to Privy 

Council. 

The right of appeal to Privy Council is con- 
ferred only by sub-s.(2) of s. 66-A, Income Tax 
Act, which provides that an appeal shall lie to 
His Majesty in Oouncil in any case which the 
High Court certifies to be a fit one for appeal. 
Sub-section (3) ig quite different and lays down 
that the provisions of the Act relating to 
appeals shall apply in the 
this section in the same manner as they apply in 
the case of appeals from decrees. That obviously 
deals with the procedure to be applied to appeal 
where such an appeal lies under the preceding sub- 
s. (2). Consequently, where the High Court does not 
accept the opinion of the Income Tax Commissioner 
he cannot claim to appeal to Privy Council as of 
right under sub-s. (3). COMMISSIONER oF INOOME ‘Tax 
U. P. v. SARI VIJAYANANDA GaspaTi Ras BAHADUR 

All,1003 
Indlan and Colonlal Divorce Jurisdiction Act 

1926 (16 & 17 Geo. V,c. 40), s. 1, proviso (a) 

—Court-fees —Court-fees applicable to petitions 

under Divorce Act—Whether applicable—Court 

Fees Act (VII of 1870), s. 2, Sch. II, Art. 20. 

The court-fee applicable to the Divorce Act cannot 
be applied to a petition under the Indian and 
Oolonial Divorce Jurisdiction Act of 1926, Conse- 
quently, Art. 20, Sch If, Court Fees Act does not 
apply to a petition under the Indian and Colonial 
Divorce Jurisdiction Act. ADA ELIZAEETH SMURTHWaITE 
V. JOHN WILLIAM SMURTHWAITE All, 621 (a) 
s. 1 (1) (d) —Consistorial causes —Petition for 

dissolution of marriage by parties not domiciled in 

India and resident in India—When can be 

entertained by High Court. 

Consistorial causes should be entertained only in 
{Re Oourt of the parties’ domicile, The High Qourt 
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case of appeals nnder.- 


1935 


Indian and Colonlal Divorce Jurlsdictlon Act— 
coneld. 
will always be slow to entertain petitions for the 
dissolution of marriages by persons who are not do- 
miciled and resident in India. Only in exceptional 
circumstances will the Court exercise its jurisdiction 
in such cases. The Court, before it does sə must 
be clearly of the opinion upon the facts before it 
that ‘because of the reasons referred to in s. 1, sub-s, 
(1) (d), Indian and -Colonial Divoree Jurisdiction 
Act, the petitioner cannot effectively prosecute his 
suit for divorce inthe Court of his domicile. Fur- 
ther the Court, before it will entertain such a peti- 
tion, must be satisfied that the interests of justice 
imperatively demand that the suit should be decided 
in India, BASIL Dovatas Hore DUNBAR v. Mrs. EVELYN 
Diana Hore DUNBAR All. 999 
Indian Christian Marriages Act (XV of 1872), 

S. 38-—-Section 38, whether governs schedule—S pace 

jor age, whether should be filled. 

Section 33, Indian Ohristian Marriages Act, governs 
the schedule and the space left for age is not neces- 
sary to be filled with that particular, because no 
such provision is made in the section, A. R. MANUEL 
v EMPEROR Cal. 791 
Insolvency. Sure Pleadings 570 

Avoidance of service in particular execution 
proceedings—Whether act of insolvency, 

Avoidance of service in connection with one 
particular execution proceeding is not an act 
of insolvency. Maune Nyon Tin v, Saw Eu Hoke 

Rang 610 
British India on 





—Hffect of adjudication in 
prior attachments. 

lf an adjudication takes place in British India, 
the title obtained by the sale effected by the 
Official Receiver would have preference over an 
attachment and sale under the Civil Procedure 
Oode. OHINNAMMAL AOHIv OHENA Muna Mad. 776 

Firm consisting of adult and minor partner 

—Adjudication—Only adult partners will be 

adjudicated. 

When a firm consists of adult and minor partners 
and an adjudication order is sought against the firm 
itself,it will not be made against the firm, but the 
adult partners alone will be adjudicated. R, K. 
BANERJEE, OFFICIAL REOEIVER v S. M,N. AHMED 

Rang. 570 

———- Mortgage by Hindu father—Father adjudicated 
ansolvent—Sale of property by Receiver—sSale, tf 
only of father’s share or of entire property— 

Intention—‘Right, title and interest of the father’, 

when can include sons’ interest as well—Hach 

case depends on its circumstances— Held, on evidence 
that only father's share was sold—Hindu Law— 

Joint family. 

Although in particular circumstances the expression 
“right, title and interest of the father" may include 
the sons’ interest as well, the expression simpliciter 
cannot be interpreted in that comprehensive sense, 
In each case the particular circumstances which 
would justify attaching wider import to that 
expression must bs proved. 

A Hindu father executed a mortgage affecting 
the house in sult. He was adjudged an insolvent 
and a Receiver was appoined with respect to his 
share in the property. The Receiver applied for 
annulment of the aforesaid mortgage and succeeded 
in getting it set aside to the extent of one-third. 
On. appeal, however, the lower Appellate Court's 
order was set aside and the mortgage was upheld 
in its entirety. During the interval between the 
first Court's order and the appellate order, the 
Receiver sold some property including the house in 
auit subject to the mortgage to the extent of two- 


| 
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thirds share and purchased by the appellant by 
virtue of asale-deed dated April 15, 1929. Sub- 
sequent to his purchase the defendant attached 
two-thirds share in the property as belonging to 
the insolvent’s sons. Only the father was adjudicat- 
ed an insolvent. The sons were never made parties 
to the proceedings resulting in the sale in the 
appellant’s favour. The appellant filed a suit for a de- 
claration that he was the owner of the entire property: 

Held, that the order of the Insolvency Court and 
the Receiver’s vague statement as to what he intend- 
ed to’sell militate against any intention to sell 
the whole property. The fact that the debts were 
not proved to be illegal or immoral does not make 
any contribution to the proof as to the intention 
to sell the whole property. Of course the evidence 
as to what the purchaser thought he was pur- 
chasing would be admissible and tbat evidence 
would be directed to show that the consideration 
paid represented the value of the whole property 
and not merely the father’s share. In the absence of 
such evidence it could not be said that the whole 
property was sold. TATEHCHAND Diponanp v. HIRALAL 
SHRAOGI Nag. 599 
————Official Receiver selling insolvent’s property 
. —Sale, tf subject to right of pre-emption, 

The act of an Official Receiver in selling the prop- 
erty of an insolvent is not an actin execution of the 
order of aQourtand is, therefore, subject to the 
right of pre-emption, Sar Narain v. PHEROZE 
BEHRAMJI Lah, 658 

On objection by other party, Court finding 
security furnished by petitioner in insolvency 
insuficient—F'resh security, if can be demanded. 

A Oourt has inherent jurisdiction in cases where 
Court accepts the security furnished by a petitioner 
in insolvency but on objections by the other side 
finds it insufficient, to demand fresh security if it 
is satisfied that the security which has already been 
given isnot sufficient. It is fair to presume in such 
cases thata fraud has been committed on the Court 
or, in any case, that the Oourt has acted under a 
misapprehension in accepting the security, O. L, 
GULATI v, QG. O. Harpy Lah, 371 (a) 


—_——Right of creditor to have debtor adjudicated 
—Motive of debtor, if material, Sze Provincia] 
Insolvency Act, 1920, s. 6 (g) 966 

Interest, Ser Joint owners 156 


Interpretation of statutes—Act of Parliament — 

Intention of legislature—Violence to language. 

In construing an Act of Parliament the Court 
always has to ascertain the intention of the Legisla- 
ture from the language of the whole enactment, and 
it sometimes becomes necessary to doa certain 
amount of violence to the language in which a 
particular passage is couched in order to give effect 
to the intention to be gathered from the enactment 
as a whole. VAIJAPPA v. EMPEROR Bom. 649 

Courts must apply law as they find it. 

The Courts have to administer the law as they find 
it Itis for the Legislature to remedy the defect, if 
any. GoPINATH SINGH v. THAKURDIN Sineu All. 47 

Fiscal enactment. Sree Income Tax Act, 

1922, s. 34 718 FB 
Interpretation of lawas it stands—Courts 

should not introduce equitable considerations to re- 

move possible defects. 

A Court has to interpret the law as it standsand 
is not competent to play the role ofa legislator and 
to introduce amendments based on equitable 
considerations to remove the possible defects. ABDUL 
Hossain KHAN v. MAHMUDI BEGAM Lah, 502 
Marginal notes—Value of, 
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Marginal notes can be looked atin order to see the 
general trend of the section. SECRETARY oF STATE v, 
MUNICIPAL CORPORAAION, BOMBAY Bom, 151 

Ordinary meaning should not be ignored, 

If a plain word carries a plain sense in the Eng- 
Jish language however strict thelaw may interpret 
it, ib will not ignore the ordinary meaning which it 
carries, MADAN MOHAN Lat v, OoMMISSIONER OF 
Income Tax, PUNJAB Lah, 718 FB 
Overlapping of powers— Doubt—Construction. 

While it is possible that there might be an over- 
lapping of powers conferred on different persons, 
in a Statute yet where the matter admits of doubt 
at least, the construction against overlapping of 
powers should be adopted ordinarily. Mapan MOHAN 
LAL v. COMMISSIONER oF Income Tax, PUNJAG 

Lah, 718 F B 
Provision clear and unambiguous—English 

Law, if can be applied—Evidence Act (I of 1872), 

Interpretation of, 

Although study of the English cases may be useful 
and instructive to any one who wishes to learn the 
history of any particular section, or to grasp the 
principles underlying the law ofevidence, itis not 
legitimate to attempt to deduce the law from the 
English decision. When the terms of any provision 
of the Evidence Act are clear and unambiguous, it 
is the Court's duty to apply them without hesitation. 
Courts are not permitted to say, after discussion of 
the English cases on which the provision is based, 
that the legislature must have meant something 
different from what it has in fact laid down, EMPEROR 
v. RAMANUJA AYYANGAR Mad. 764 FB 
Statutes must be construed to produce harmony 

and not discord, 

Statutes must as far as possible be construed so 
as to produce harmony and not diacord, SARI THAKURJI 
v., DWARIKA Raw Pat. 276 

Taxing statute—Construction. 

In construing a taxing statute, the Gourt cannot 
adopt an interpretation less favourable to the subject 
than the Government does in its official manual. 
TRUSTEBE OF THE TRIBUNE Press v. OOoMMISSIONER OF 
Income Tax, PUNJAB Lah. 306 F B 
Jointowners—Profits in two businesses shared 

periodically—Defendant illegally retaining ‘one 

business—Suit for share of profits—Maintainability 

—Surl for partition of bath businesses, if necessary 

—Interest—Right of plaintiff to claim interest in 

such suit, 

Where two brothers owned two businesses 
one of them took sole possession of one of the 
businesses and itappeared that the profits thereof 
used to be divided periodically between the parties 
in equal shares ; 

Held, that a suit by the other claiming his share 
in the property which was illegally retained by the 
defendant, was maintainable and that it was not 
necessary that a suit for partition should have been 
brought in respect of both the businesses ; 

Held, also, that asthe suit was not based on any 
loan transaction or any dealings between the parties 
but for recovery of an amount which had been 
illegally retained by the defendant, interest was 
legally and equitably claimable by the plaint- 
iff. Prange Mosas LALU, Goran LAL Luh. 156 
Judgment. Sen Practice 881 
Judicial Committee Act,1833, (3 & 4 WIII. IV, 

c. 41), S. 23—Insanity of party, if vitiates decree 

of Privy Council, 

Section 23 of the Judicial Oommittee Act,e 
expressly provides that a decree of the Privy Council 
is not invalidated by the death of a party pending 
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Judicial Committee Act—coned. 


the appeal. If the death of a party, does not vitiate 
the decree, then the insanity of a party will not 


vitiate it. The greater disability includes the Jess, 
FARIDUDDIN AHMAD V. MURTAZA ALI Kaan Ouda 338 
Jurisdiction. 

Sze Bengal Cess Act, 18&0, s. 107 594 


SEE Chota Nagpur Tenancy Act, 1908, s. 46 29 
Courts in British India, if have jurisdiction 
to pass decree in respect of property in Berar— 
Foreign Court — Civil Procedure Code (Act V of 

1908), 8, 2 (5). 

The Oourts in British India have no jurisdiction to 
pass a decree inrespect of property situate in Berar, 
that is in a foreign territory. BAJIRAO VITHOBA v. 
SARDARMAL LADHURAM GANDHI Nag. 597 
—Declaration that Privy Council decree is void 

—Whether can be made by Courts in India—-Party 

aggrieved by order in Council— Remedy, 

. A Court in India cannot pass a declaratory decree 
that an order made by the Privy Council is void, or 
record 8 finding on any point which isalleged to 
invalidate such an order, unless an issue on that 
point has been expressly remitted toit by the Judi- 
cial Committee fora finding. The grant of such a 
declaratory decree will conflict with the principle 
that an order of His Majesty in Council is final and 
conclusive. If the order in Council is vitiated for 
any reason, the plaintiff would have his remedy by 
a petition or application to their Lordships of the 
Judicial Committee praying for a re-hearing or 
review. It would no doubt be open to their Lord- 
ships on receiving such a petition to remit an issue 
on the point to the proper Court in India fora find- 
ing. FARIDUDDIN AHMAD, DEPUTY COLLEOTOR v. MURTAZA 
ALI KHAN Oudh 338 
— .. ——Estoppel— Person filing suit in certain Court 

—Judgment passed—He is estopped from pleading 

that that Court had no jurisdiction. 

Where a person files a suit in a certain Court 
and a judgment is pronounced, he is estopped from 
pleading that the Court had no jurisdiction to pass 
the decree inthe suit, K. B. WALKER v. Mus. GLADYS 
P, WALKER 
Jurisdiction of Court toentertain counter-claim. 

A person who comes before the Court as plaintiff 
in general gives the Oourt jurisdiction to entertain 
a counter-Cclaim or in other words a cross-action 
against him. K. B. WALKER v. Mrs. QGuapys P. 
WALKER | Rang. 547 

Objection as to jurisdiction — When to be 
taken—Whether can be taken in Executing Court 

—Civil Procedure Code (Act V of 1808), 3. ZL. > 

In view of the provisions ofs. 2), Oivil Procedure 
Code, an objection asto the place of suing ought 
to be taken at the earliest possible moment. The 
question cannot be raised in an appellate or revi- 
. sional Court and still less in a Court executing the 
. decree. ZIAUDDIN v, SECRETARY oF STATE Pesh. 363 
.— ——- Objection to— When can be taken, 

Objection founded ona point of jurisdiction ca 
be taken up at any stage of the care. DoT Monammap 
.v, FIRM JAIL Ram DAMODAR Tesh, 971 

Special kind of worship to which some dignity 

is attached but no emoluments of value— Whether 

can be subject of a civil suit. 

A special kind of worship, to which some dignity 
is attached, but no emoluments of value are attached 
cannot be the subject of a suit ina Oivil Court. 
-PERIYANAN BERVAI v. MAHADEVAN AMBALAM Mad. 375 

Sutt by unregistered firm—Maintainability. 
s. The Qourt has no jurisdiction to entertain a suit 
filed by an unregistered firm, Dosr MOEAMMAD v. 
Firm Jat Ram Damopar Pesh, 971 
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Landlord and tenant. 


See Bengal Tenancy Act, 1885, Sch. III, Art, 3 21 
Srz Contract Act, 1872, s. 16 257 
Ser Limitation Act, 1908, Art, 116 228 
Sze Trusts Act, 1882, e. YU) 162 


Agricultural village—Presumption regarding 
cwnership of building material and stte—Custom— 
Existence of — Question of fact— Question whether 
there is proof to support,is question of law— 
Alienation of house sites—Transfers, whether by: 
themselves suficient evidence. 

In an agricultural village the presumption is that 
the zemindars own the whole of the village including 
the sites upon which the tenants’ houses have been 
built. The tenants are only the owners of the materi- 
al with which the houses haya been constructed and 
apart from some special custom the sites remain the 
property of the zemindars. Prima facie therefore 
a tenant cannot transfer a dwelling house and the 
site upon which it is built unless of course there is 
some custom legally binding on the parties which 
gives the tenant sucha right. The mere production 
and proof of sale deeds or mortgages is no proof that 
the zemindars were aware of these transactions and 
did in fact acquiesce in them, The defendant alleging 
such a custom must not only establish such transac- 
tions but he must establish positively that they 
took place with the knowledge and acquiescence of 
the zemindars. 

Where acustom is alleged, the existence or non- 
existence of such a custom is a question of fact, 
but it is a question of law whether thereis proof to 
support that custom or whether the evidence adduced 
is legally sufficient to prove such acustom. 

Transfers by themselves may not be sufficient 
evidence of the existence of a custom, but wherea 
question of fact is at issue, each case must be decided 
on its own merits and the finding arrived at onthe 
evidence adduced in one case cannot be used to 
guide the decision of a kindred issue in another 
case not heard with it. It may be that the pro- 
duction of 40 saledeeds in one case might legally 
aftord sufficient evidence to establish a custom, where- 
asthe production of a similar number of deeds could 
not in another village legally establish such a cus- 
tom. Thesize of the village, the nature of the 
transactions and the fact whether the zemindar was 
or wasnot resident in the village are all factors 
which must be taken into aczount. TirKHA RAM v. 
MURARI LAL All, 109 

Ground rent—Imposition of excess rent 
without tenant's consent— Legality, 

A landlord has no right to increase ground rent 
without the consent of the tenant, either under the 
common law or under the Madras City Tenants 
Protection Act S. T, M, Basazam NAIDU v. CORPORATION 
oF MADRAS Mad, 407 

Ground rent—Fayment under grotest—Right 
to refund—'Under protest, meaning of. 

Where payments are made under protest to meet 
an extortionate demand made by a public officer or 
a public body, they cannot be deemed to be volun- 
tary payments merely because there was no actual 
threat to institute legal proceedings, 

“The object of the phrase ‘under protest’ in such 
cases is to safeguard the position of the person who 
makes the payment and to ensure that it may nct 
be said that the payment was a voluntary one.” 
BASHIAN NAIDU v. CORPORATION oF MADRAS 

Mad. 407 


-————Repudiation of tenancy — Effect—Suit for 
rent—Tenant, if can urgethat another person has 
title superior to that of landlord. 

A tenant cannot terminate his tenancy by repu- 
diating the tenancy, or by denying his landlord’ 
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title, Such an assertion on his part only gives the Usufructuary mortgage—Qabuliat by 


landlord a right or option to terminate the tenancy 
and to recover khas possession. But the landlord 
need not exercise that option at all. If he ignores 
the repudiation he can still goon receiving rent 
and go on suing the tenant for rent. In a suit for 
rent by the landlord, the tenant cannot urge that a 
third person to whom he has attorned, has a 
superior title to that of the plaintif. RAGHUPATI 
OHATTERJEE v, PANCHANANI DASSI Cal, 380 

Service tenure—Service no longer required— 

Lenanis, if liable tobe ejected—Landlord making 

performance of service impossible — Whether can 

claim that land be assessed with rent. 

Where the grant issubject tothe burdenof a 
service, the tenants are not liable to be ejected 
merely because the alleged service is no longer 
being rendered. Ifa grantor releases the services, or 
a portion ofthe services, upon which lands are 
held, the tenant may hold the land free of services : 
but the landlord cannot put an end to the tenure 
and resume the land, 

Where in such acase, the service being the re- 
pairing of a bundh, the landlord has made the per- 
formance of thé service impossible by converting 
the land into agricultural lands he cannot turn 
round and claim that the land be assessed with 
rent, AMARENDRA KRISANA GHOSH v. LAHABAT MAHTON 

Pat. 621 (b) 
Suit for arrears of rent—Absence of provision 
in contract for payment of interest on arrears— 

Interest, whether awardable. 

In the absence of a provision inthe contract or of 
custom imposing a liability on the tenant to pay 
interest on arrears of rent, a landlord is not,in a 
suit for arrears of rent, entitled to recover interest 
on the arrears prior to the date of suit. SANKARANARAINA 
VAZHUNNAVAR y, PAYATAKAN VALIA Veettin KuNEr 
RaMANNAIR Mad, 607 

Suit for ejectment—Bare institution, whether 
an interference with possession so as to stop rent. 

The bare institution of a suit for ejectment is not 
an interference with actual possession which may still 
be quietly enjoyed, and the rent does not stop when, 
there is a suit for ejectment of a tenure-holder, 
particularly when the defence is that he holds a 
permanent tenancy and cannot be ejected. Ram 
Raoggya SINGH v, KAMAKHYA Narayan SINGH 


Pat. 1134 

Lease. 
SEE Deed—Oonstruction 162 
SEE Trusts Act, 1882, s. 90 162 


Defence by person in possession that he held 
under license—License found for other purpose— 
Held, that he could not remain in possession 
independently of rights under lease. 

Where ina suitfor possession by declaration that 
@ lease executed in favour of the defendant was 
null and void, the defendant contended that he 
had been in possession before the lease as a 
licensee and was not liable to ejectment, and it 


. was found that the building of a temporary nature 


which he had built before the lease had fallen 
down before the lease and that there was no 
license for making constructions, in favour of the 
defendant and it also appeared that the land was 
given to the defendant for storing fund and he had 
been using the land before the lease for the same 
purpose : 

Held, that under the circumstances the defend- 
ant had no right to remain in possession independ- 
ently of his rights under the lease, ABDUL GHAFOOR ?. 
SRI THAKUR Ram KRISHNA MURARIJI All. 434 


mortgagor—Mortgagor continuing in possession as 
thekadar—Kabuliyat not registered—Mortgagee suing 
for rent—Occupation, whether as lessee—Sutt, if 
canbe treated as one for compensation for use and 
occupation —Rent, whether can be awarded as come 
pensation. 

The mortgagor executed a kabuliyat and agreed 
to continue in possession as a “ thekadar” and to 
pay a certain rent to his own usufructuary mortgages, 
The “ kabuliyat” was not registered. The mort- 
gagee filed a suit for rent : 

Held, that though in the absence of a registered. 
Jease executed by the lessor, no relationship of lessor 
and lessee could come into existeace, the plaintiff 
was entitled to compensation for use and occupation 
ofthe land and amount of compensation being agreed 
upon between the parties, the rent agreed to in 
kabuliyat can be awarded as compensation. BAKHTAWAR 


v LILA Pat All, 50 
Legal practitioner. 
SEE Costs 579 
Sze Practice 609 


Counsel briefed by one party at one stage of 
the case, cannot appear against interest of client 
—Assurance on ‘the part of that person ts not 
enough, 

As a matter of practice, a Counsel should not be 
allowed to appear against the interests of & person 
who has briefed him at one or other stage of the cage, 
It is absolutely necessary for taking opinion that 
the party should Jayall his cards before the Counsel 
concerned, and it is only after he has thoroughly gone 
into the facts of thecase that a lawyer can bein a 
position to advice his client. In the circumstances it 
would be unfair to allow the Counsel to appear against 
the same person later on, and an assurance on the 
part of that individual would also be of no avail in 
the matter, RADHA KISHAN v, SHIVAN DITTA 

Pesh, 591 

Counsel's powers to make. admissions in or 
refer to arbitration or compromise suit. 

A Counsel has authority to make admissions in 
Oourt on behalf of his client on matters of fact 
relevant to the issues in the case in which he is 
engaged, Admissions on questions of law would 
not bind the client. A Counsel has authority to 
confess Judgment, withdraw or compromise, or refer 
to arbitration the suit in which he is instructed, if 
his doing so is for his client's advantage or bene- 
ft even though he has no express authority from 
his client but a Counsel cannot, without express 
authority, agree to compromise or refer to arbitra- 
tion matters unconnected with the subject-matter of 
the suit in which he is instructed, Where in the 
course of a suit a Counsel makes an admission ag 
to a collateral matter, or gives upa doubtful claim 
which is not the subject-matter of the suit, there is 
a presumption that the Oounsel acts under in- 
structions if the admission or the giving up of the 
doubtful claim is for the benefit of the client. It 
is a question of fact in each case whether the 
Counsel acts under instructions when he compro- 
mises or refers to arbitration matters not involved 
in the suit and the Court on a consideration of 
the probabilities and the circumstances of the case 
can find that the Counsel acted on instructions even 
though there is no direct evidence on the point, 
Similarly Counsel has no power to make an admis- 
sionin, or compromisa or refer to arbitration, a 
suit if he is instructed not to do so, without express 
authority from his client. BASHIRANv, MUHAMMAD? 


ABRAR All. 97 
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Misconduct—Legal Practitioners Act (XVIII 
of 1879), s. 6—Rules under—Whether apply to 
Advocates—Oudh Civil Rules, r. 287 (iv)—Scope of 
—Advocate joining as partner in firm—Whether 
amounts to professional misconduct— Advocate 
undertaking to suspend practice while engaged in 
oe eae penalty need not be imposed on 

im. 
. The rules framed under e. 6, Legal Practitioners 

Act, can apply only to Pleaders and Mukhtars. 

Rule 287 of the Oudh Civil Rules doesnot apply to 

an Advocate who is subject to the provisions of the 

Bar Councils Act. The words " who, having been 

-admitted as a Pleader ™ in sub-r. (iv) of r. 287, cannot 

mean that ifa person has been admitted as a Plead- 

er once, he must always continueto be subject to 

those rules even though he might cease to be a 

Pleader, but the implication of the rule is that hav- 

ing been admitted as a Pleader, the person also con- 

tinues to be such. 

. The carrying of a trade or business is ordinarily 

‘inconsistent with the practice of the profession of 

an Advocate. The conduct of an Advocate in joining 

as a partner ina Firm constitutes professional mis- 

conduct: a 
Heid, that as the Advocate concerned gave an 

undertaking to suspend his practice and not to do 
any work as an Advocate while he was engaged in 
the aforesaid trade or business, it was not necessary 
to impose any penalty on him for the offence and 
that the requirements of the case would be met by 
the Court expressing their disapproval of his con- 
duct. Asawar HUSAIN v. Har Prasan SAND 

Oudh 278 


———-Miseconduct— Making reckless charges of 
fraud—Duty to satisfy himself that there are 
reasonable grounds for making the charges, 
Although an Advocate has his duty towards his 

client to perform, he has other duties and responsi- 
bilitiés as well, He has no right whatever even on 
the instructions of his client recklessly to make 
charges offraud. His responsibility to the Court, and 
to the Bar whose traditions it is his duty to main- 
tain, make it incumbent upon him to satisfy himself 
that there are reasonable grounds for making such 
charges, 

__ In a written statement signed by the Advocate for 

the defendants,a charge of fraud was recklessly 

made against the plaintiff without any evidence in 
support of it, This fact was well known to the 
defendants and the Advocate who was unable to say 
anything except that he was acting on his client's 

instructions : i 
Held, that the conduct of the Advocate waa most 

improper and deserved strong condemnation. N. 

THANGAVELU MUDALIAR v. OHENGALVAROYA GURUKAL 

Mad. 302 

Legal Practitioners Act (XVIII of 1879), s. 6— 
Rules under— Whether apply to Advocates. Srg 
Legal Practitioner 278 

Letters of administration— Step-children applying 
—Objection by another that she is adopted daughter 
of deceased—Held, as step-children are entitled to 
small share, they can apply—Objector must prove her 
adoption. 

Where upon the granting of letters of administra- 
tion to the step-children, an appeal was filed by the 
objector on the ground that she was the adopted 
daughter of the deceased : 

Held, that asthe step-children in any case were 
entitled to a small fraction of the estate, thay were 


. ontitled to apply for letters of administration and 


that if the objector wantedto getletters of admi- 
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nistration, she must apply for the same and prove 
that she is the adopted daughter and then she woulc 
have preferential right. But if she fails, letters o 
administration should begiven to the step-cbildren 
Maune TALOKE v. Ko Aune Myint Rang. 397 
Letters Patent (Mad), cl. 26—Allegea 
inadmissible evidence allowed—No objection at the 
time or while summing up—Whether decision on 
point of law regarding admissibility of such 
evidence—Grant of certificate by Advocate-Generai 

—High Court's power to say ihat such ceritficate i 

misconceived on ground of absence of decision on 

point of law, 

Per Full Bench (Madhavan Nair and Curgenven, JJ. 
dissenting ).—“Decision" in cl. 26, Letters Patent (Mad. 
does not covera case where the Judge has not applied 
his mind to the matter and has not pronounéed an opin- 
lon on it. Consequently where the Judge has allowed 
certain alleged inadmissible evidence and no objection 
is taken to it either at the time when the evidence 
15 


given or when such evidence is re 
ferred to by the Judge-in his summing up tc 
the jury, there is no decision on a point of law 


regarding the admissibility of such evidence and AE 
such, the granting of certificate by Advocate-General 
is incompetent. 

Per Madhavan Nair aud Curgenven, JJ.—The 
words “ decision ” and “ decided ” in cl. 26 should 
be liberally construed, The expression “ point or 
points oflaw decided `“ is used simply in contradis- 
tinction to “ points of law reserved” occurring in the 
earlier part of the clause. “ ‘Decision’ would in- 
clude all matters decided or which fall] to be decided 
by the trial Court,” or, in other words, matters which 
were not explicitly but only tacitly decided would 
also fall within the meaning of the word. Conse- 
quently, in the above instance it should be understood, 
having regard to his duties, that the Judge has de- 
cided to admit the evidence and so there is a “ deci- 
sion “ within the meaning of cl, 26, Letters Patent, 

Per Madhavan Nair, J—On an inguiry following 
the grant ofa certificate the High Court has juris- 
diction to say that the Advocate-General’s certificate 
is misconceived and should not have been granted 
on the ground that there is no decision ona point of 
law involved in the case, and if it comes to that 
conclusion the petition may straight away be dis- 
missed without any further consideration of the 
merits of the case, JUMFEROR v. M. RAMANUJA AYYANGAR 

Mad. 662 FB 
Limitation Act (IX of 1908), ss. 3, 9,15, Sch. |, 

Art. 18O0O—Hzemplion apart from what is contained 

in Act, tf can be claimed— Aucticn-purchaser— 

Delivery of possession — Cancellation of cause of 

action— Removal of cancellation — Effect —- 

Cancellation of cause of action by subsequent events 

—8S.9, applicability— Application for delivery oj 

possession by auction purchaser—Whether can be 

treated as application for execution — Civil 

Procedure Code (Act V of 1908), O. XXI, r. 97. 

In view of the provisions of s. 3, Limitation Act, 
itis not permissible to claim any exemption apart 
from what is contained inthe Limitation Act. But 
where there was a cancellation of the cause of action 
for delivery of possession by a decree operating to 
suspend the rights of the auction purchasers, they 
are entitled, on removal of the cancellation by the 
Appellate Court, to avail themselves of a fresh cause 
of action which arose by reason thereof. 


Assuming that the words ‘to sue’ ‘ins. 9, Limitation 
Act, include an application for delivery of posses 
sion, the section contemplates cases where the cause 
of action continues to exist, It cannot apply ta cases 


_ latter is fully 
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where the cause of action ia cancelled by reason of 
subsequent events 

Thelanguage of Col. 3, Sch. I, Limitation Act, 
should be so interpreted as to carry out the true 
intention of the legislature, that is to say, by dating 
the cause of action from a date when the remedy is 
available to the party. 

Section 15, Limitation Act, refers to a suit or an 
application for the execution of a decree. An ap- 
plication for delivery of possession by the auction- 
purchasers may be treated as an application in an 
execption proceeding but it cannot be treated as an 





application for execution. JATEENDRA CHANDRA 
BANDOPADHYAY V. REBATEEMOHAN Das Cal. 191 
s, 4, Sze Deposit 352 


—— s, 5—Appeal—Transfer of appealto another 
Court for hearing—Transferee Court, if can deal 
with question of limitation. 

Where an appeal is transferred by the District 
Judge tothe Subordinate Judge for hearing, the 
competent to decide the appeal and 
deal withevery point arising in it including the 
question of limitation. It cannot be said that the 
Subordinate Judge had no jurisdiction totry the 
question of limitation after the appeal had been 
admitted under s. 5 of the Limitation Act by the 
District Judge. Gaya CHARAN MISRA v, JaGan Nata 

i Oudh 19 


s. 5—Indulgence under s. 5—Conditions. 
Indulgence under s. 5of the Limitation Act can be 
extended only when the appellant is exercising due 
diligence and if an application for copies is made 
before the expiry of the period of limitation, GAYA 
CHARAN MISRA v., JAGAN NATH Oudh 19 


s. 6—Father doing business without partner 
under a name—Death of yfather--Minor sons 
carrying on business through guardian in name 
used by father—Defendants drawing hundi in 
favour of such name—Hundi becoming payable 
during minority—Suit on hundi-—Benefit of s. 6, 
af available to minors. 

Where, the father of the minor plaint- 
ifs was carrying on business without any partner 
and on his death, his minor sons succeeded him and 


-the business was thereafter carried on through their 


agent or guardian inthe name used by the father 
and the defendants drew up a kundi in favour of 
that name and the hundt became payable when they 
were minors; 

Held, that the minor plaintiffs could avail them- 
selves of the provisions of s. 6, Limitation Act. 
They were not debarred from tiking the benefit of 
s. 6 simply because the hundi under which they 
were suing was given not in their own name but in 
a name by which they were knuwo to those with 
whom they had business relations. The fact that there 


_ was a manager who could have sued during the minori- 


ty of the plaintiffs made no difference. 

Held, also, that the contention that the plea of 
minority to save limitation was not raised in the 
plaint and it came to the defendants as a surprise at 
the time of argument, was without force as it was 
clear from the pleading itself that the money was 
taken from the plaintiffs during their minority and 
that the money became dueto them during their 


minority. Ras Das v. Ram BABU Pat, 25 
———— ss. 6, 7, 8, Sch. |, Arts. 12, 95—Decree 
against female member—Execution of decree 


against minor sons and sale of property—Surt by 
minor to set aside sale—Limitation — Article ap- 
plicable—Concealment of existence of near relations 
in guardianship application, whether amounts to 
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fraud—Sale, whether void or voidable—A pplicability 

and scope of s. 1, Limitation Act. 

A decree was ebtained against a lady governed by 
Aliyasanthana Jaw. The lady died leaving the 
plaintiffs, her minor children. An officer of the 
Court was appointed to act as their guardian and 
property belonging to them was sold in execution’ 
The plaintiffs instituted a suit to set aside the sale 
almost at the expiry of twelve years from the date of 


sale : 

Held, (4) that merely because the decree-holder has 
not mentioned the existence of the grandmother or 
grandfather ofthe plaintifs in connection With the 
guardianship application, he could not be held to be 
guilty of fraud. 

(ii) that even assuming that the circumstances con- 
nected with the appointment of a Court guardian 
might have entitled the minors to question the sale, 
they must have taken the necessary proceedings within 
the Limitation 
Act subject to such extension of time as they may 
get under s 6,as the sale was only voidable and not 
a nullity. 

(iii) that even on the assumption that one of the 
plaintiffs was below 19 years at the date of the suit 
the suit was nevertheless barred by teason of the 
operation of s.7 of the Limitation Act. 

It cannot belaid down that in all cases where the 
operation of s, 7 ofthe Limitation Act is invoked there 
must be proof of defacto management by the major 
member. 

The fact that there was no other property except 
the suis property and that therefore there was nothing 
for a managing member to manage is no test for the 


application ofs 7. NEMMAYYA Saetry v. NAGARAJA 
————s, 7— Scope of—Discharge by certificated 
guardian out of Court—Validity of—Civil 


Procedure Code (Act V of 1908), O. XXXII, r. 7 
—Guardian and ward—Certrficated guardian, 
powers of. 

Section 7, Limitation Act, contemplates a legal 
capacity to give discharge without the concurrence 
of the person under disability. The section requires 
thar theco-decree-holder in addition to his capacity 
as a co decree-holder must have sucha legal capa- 
city as would empower him alone to realize the dec- 
retal debt and give a discharge without putting 
the decree into execution, even if his minor co-decree- 
holder had been under no disability and had the 
capacity to give hisassent. Section 7 contemplates 
discharge by a person who by virtue of his own legal 
capacity under the substantive law is able to give a 
discharge. It does not contemplate alegal capacity 
which only empowers a person to realizeadebt on 
behalf of another by the process of execution with 
the permission of the Court, 

Consequently, where one of the joint decree-holders 
is a minor and one of the others is his certificated 
guardian, a discharge given by such guardian 
out of Court is nota discharge without the concur- 
rence of the minor within the meaning of s. 7, as 
whatever may be the powers of the certificated 
guardian to collect other moneys of the minor his 
powers to receive money payable to a minor under 
a decree is subject to the permission of the Court. 

He cannot receive the decretal money amicably 
and out of Court and give a discharge. The dis- 
charge givenby a certificated guardian who is ap- 
pointed next friend of the minor with the permission 
of the Court is really a discharge by the 
the Court. 
SAHA OHOUDHURY 


ABED Hossain Mra v. ABDUR RAHAMAN 
Cal. 567 


order of an 
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— — 88, 7, 8. Sze Limitation Act, 1908,5.6 874 
——— 8. 9, Sre Limitation Act, 1908, e, 3 191 
-——_——S. 9—5, 9, scope of. | 

Per Cornish, J.—Section 9 fixes the conditions and 
not a period of limitation toa creditor's right 
to present an insolvency petition. No period is 
fixed by the Insolvency Act for presenting an 
insolvency petition. What the Act provides is 
that a creditor shall not be entitled to present 
a petition grounded upon an act of insolvency 
which occurred more than three months before, 
which is quite a different thing from saying 
that a petition may be presented within three 
months from the commission ofan act of insolyency. 
KAKU CHENOHURAMANA REDDI v. PALAPU ARUNAOHALAM 
< Mad, TFB 
'=--——S, 12 (2)—Copying Department, if private 

agent of applicant for copy—‘Requisite time’, 

meaning of— Delay in giving copy due to slipshod 
and negligent procedure of Copying Department— 

Time noted by department as having elapsed 

between application and completion of copy— 

Whether can be regarded as time requisite. 

The Copying Department cannot be regarded as a 
private agent of the applicant for copy, ‘Requisite 
time’ within the meaning of s, 12 (2), Limitation Act, 
means time properly required. When there has been 
.no mistake of Counsel, no negligence nor inaction 
nor want of bona fides imputable to the applicant but 
‘the delay in giving a copy is due to the slipshod 
and negligent procedure of the Oopying Department 
the time which the department itself notes as having 
elapsed between the application and the completion 
of the copy is to be regarded as ‘time roquisite’ and 
such period should be excluded in coputing 
limitation for the appeal, Lassu Ram v. Bansi DHAR 

Lah. 736 

—-——-§.12—Copy of decree not necessary with 

grounds of appeal—S. 12, if applies—Period 

between delivery of judgment and signing of decree 
cannot be excluded. 

Section 12, Limitation Act does not apply to a 
case where it is not necessary for the applicant to 
file a copy of the decree with the grounds of appeal 
or the application. In such a case the period be- 
tween the delivery of the judgment and the signing 
of the decree cannot be excluded. Hari Ram y 
Prem NATH Lah. 12 O 


5.14—Case pending in wrong Court due to 
mistake of Court—Right of plaintiff to benefit 
under s. 14 
Where it is on account of a mistake more on the 
part of the Court than through any fault of the 
plaintiffs that the case remained pending in the 
wrong Court, the plaintiff is entitled to the benefit 
of s. 14, Limitation Act. GAPPoo SINGH v. Har OHARAN 


— 





Oudh 267 
———s§.15. Ser Limitation Act, 1908 s. 3 191 
s. 20. Sere Mortgage 512 





———— S, 23—Interference with flow of water— 
Whether a continuing wrong. — 
In respect of interference with a water-course, 


the party injured has a continuing cause of action 


within the meaning of s. 23, Limitation Act. 
MuTHALAGAPPA OHETTIAR v. NAVANEBETHESWARA 
GURUKKAL Mad. 987 
— — $, 28, 
Ssg Limitation Act, 1908, Sch. I. Art. 11 863 
See Limitation Act, 1908, Sch I, Art. 123 118 


———_—- Sch. |, Art. 11—Applicability. 
The article to apply in any proceeding is that 
afticle of the Act that relates to the form of remedy 
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that the plaintiff seeks.” PERAM OHRBNNAMMA v. PERAM 
MANGAMMA Mad. 121 
Sch, |, Art. 11—Civil Procedure Code (Act 

V of 1908) O. XXI, rr. 58, 59 -Mere attachment 

-~Whether gives interest in property attached within 

meaning of r. 58—Attachment and sale—Purchase 

by G—Subsequent attachment and sale and purchase 
by A—Objections to second saleby G—Dismissal 

of—Suit by G, if governed by Art. 11. 

In execution of a money decree obtained by S. 
against K,acertain property was attached and sold 
and purchased by G. -i also hada decree against K 
and A brought the same property to sale in execution 
and purchased it inspite of the previous sale to G. 
G objected tothe sale but on the objections being 
dismissed, he filed a regular suit : 

Held, that Art. 11, Limitation Act, did not apply 
for the reason that the objection made by G to the 
sale of the property in favour of A was not an objec- 
tion under O. XXI, r. 58, Civil Procedure Code, 
An objection under O. XXI, r. 58, as explained 
in r. 59, must be based on the ground that at 
the date of the attachment the objector had some 
Interest in the property attached. At the date 
of the attachment by A the objector G had no 
interest in the property nor was he possessed of it.. 
The mere fact that he had made a prior attachment 
would not give him an interest in the property within 
the meaning ofr. 59, nor would it prevent the pro- 
perty from being subsequently attached in execution of 
another decree. The objection, moreover, was not 
tothe attachment of the property, but to the sale, 
and that was based on the ground, not that the pro- 
perty did not belong to the judgment-debtor or that 
it belonged to the objector at the time of the attach- 
ment, but because there was a prior sale in favour 
of the objector. 

Held, also that the matter was one that should have 
been dealt with by the Court under its inherent power 
under s. 151 of the Oivil Procedure Code, and that 
being so, there could be no order under O. XXI, 
r. £8, against the objector, and Art. 11 of the Limita- 
tion Act would not apply. SUNDARBAI v. GANPAT 

Nag. 199 
———_——-—Art. 11, s 28—Art. 11], whether 

falls within s. 283—Suit contemplated by Art. il, 

not filed—Rights of claimant of judgment-debtor, 

whether extinguished, 

A suit under Art. 11, Limitation Act, does not 
fall within the language of s.28 ofthe Limitation 
Act, and the omission to bring a suit of the kind 
contemplated by Art. 11 will not extinguish the 
rights of the claimant of the judgment-debtor. 
MANIOKA MUDALI v. ABDUL KARIM SAHIB Mad. 863 
——-~— —— Art. 12. Ser Limitation Act, 1908, 

s, 6 874 
—-—--- Art. 36—Suit for compensation for 

exclusion of plaintiffs from their civil rights in caste 

—Limitation—Article applicable. 

A suit for compensation for exclusion of the plain- 
tiffs from their civil rights if occasion arises for 
theirexercise,in the administration of the caste 
funds, and the benefit of being able to scrutinize the 
caste accounts, is governed by Art. 36, Limitation 
Act. DEvOHAND TOTARAM KIRANGEv. GHANASHYAM 
SAKHARAM CHAUDHARI Bom. 414. 
~—Arts. 49, 29—Suit for return of ' 

property wrongfully attached and released—Time 

when runs—Article applicable. 

A suit forthe return ofthe property which has 
been wrongfully attached and released subsequently, 
is governed by Art. 49 and not by Art. 29, Limita- 
tion Act, as if is not one for compensation for 
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wrongful seizure., Time for such suits begins to 
run from thetime when the property is wrongfully 
taken or injured or when the detainer’s possession 
becomes unlawful, that is, after it is released from 
attachment, PARSHADI LAL V. OHANDAN All, 1014 
Sch.|I, Art. 85—Mutual, open and current 
account—Test of mutuality — Casual entries, value of 
—Accounts. 
The question whether the dealings with which 
a particular case is concerned can be described as 
mutual, open and current depends upon the general 


nature of the account and not upon 
some casual entry. ‘There may be some 
casual entries which donot imply a regular 


course of reciprocal dealings, and, on the other 
hand, cases may also be conceived where though 
the items giving rise to reciprocal demands are 
very few, yet the account possesses the essential 
attribute of mutuality. 

There were sales of oil by the plaintiff creating 
obligations on the defendants’ part Payments were 
made from time to time by the defendants in 
discharge of the amounts due by them. There 
were, however, two items that represented sales 
made by the defendants to the plaintiff, but though 
the dealings extended over several years, there was 
not a single item of sale by the defendants till 
the accounts were practically closed ; 

Held, that on the facts taken as a whole, the 
accounts were not mutual. ANDHRA Rice MILL 2, 
MotHay NARASIMHA Rao Mad. 429 
——- Art. 89—Suit by principal against 

agent — Limitation — Termination of agency— 

Tests of. 

For the purpose of limitation an agency determines 
when the agent ceases to represent his principal and 


“does not continue until the agent renders account to 


the principal and gets his salary chit back. 

Where asuit bya principal against the agent was 
filed after the expiry of three years from the date 
when the agent leftthe place of business for which 
he was appointed agent, after handing over charge to 
his successor : 

Held, that the suit was time-barred under Art, 89, 
Limitation Act, even though the agent had not ren- 
dered accounts and taken the salary chit back. 
SoMASUNDARAM CHETTI v, NacHAL AOHI Mad. 573 
—__—_—_—_ -———— Arts. 92, 93, 144—Plainiiff 

claiming possession of property apart from will— 

Plaintiff aware of existence of will—Defendant 

claiming under will — Plaintiff, if bound to seek 

to set aside will—Limitation for suit — Article 
applicable. 

A plaintiff seeking to recover possession of pro- 
perty and knowing the existence of an instrument 
that would be fatal on the meritsto the claim, is not 
bound to seek as part of his remedy to set aside that 
instrument on peril of finding that a mere allegation in 
the defence of the existence of that instrument is fatal. 

Where the plaintiff claims for possession of certain 
property as the widow of the deceased proprietor of 
the property against various persons whose substantial 
defence is that they are entitled under the terms ofa 
will, and the plaintiff claims quite apart from the will, 
there is no obligation on the plaintiff to join to her 
claim another claim for arelief which she does not seek 
for and does not need. Articles 92and 92, Limitation 
Act, do not apply tothe case. The proper period of 
limitation in the case is the period that relates to the 
cause of action, as actually brought and being a suit 
for possession, Art. 144 would apply in the circum- 
stances. PERAM CHENNAMMA v, PERAM MANGAMMA 

Mad.12 1 
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— Sch. l, Art. 95. Seg Limitation Act, 1908, 

s, 6 ° 874 

—————— — Arts 116, 131——Suw for arrears 
of rent—Limitation—Article applicable, 

A suit for rent by a landlord in respectof an 
anubhavam tenure evidenced by a registered docu- 
ment is governed by Art. 116 of the Limitation Act 
and not by Art. 13l. CHATHANNI Rayiram v NARAYAN 
AYYAR Mad. 228 

— Arts. 120, 91, 95—Instrument of 
alienation executed by person having only con- 
ditional authority to dispose of it—Suit for 
possession by declaring lease deed null and void— 

Limitation—Article applicable. 

When a person seeks to recover property against 
an instrument executed by himself or one under 
whom heclaims, he must firat obtain the cancella- 
tion of the instrument andthe 3 years’ rule enacted 
by Art, 91, Limitation Act, applies to a suit brought 
by such person. But where an instrument of 
alienation is executed by a person who is not the 
full owner of the property but has only conditional 
authority to dispose of it that Article would not 
apply. Where the relief sought for by the plaintiff is 
for possession and the cancellation of an instru- 
ment is only subsidiary to the main relief, Art. 91 
does not apply but Art. 120 governs the case, 
ABDUL GHAFooR v., NRI THAKUR Ram KRISHNA MURARI 
JI All. 434 
—-— ——— Arts. 123, 144, s. 28—Son born 

by first wife in 1908—Death of first wife in 1914 

—HKemarriage of father—Sale by father and his 

second wife in 1931—Suit for possession by purchaser 

in 1933—Claim of son that he had right in such 
property—Claim, if barred~Article applicable. 

The respondent was the stnof M and his first 
wife, having been born in August 1908. M's 
first wife died in 1914 and about a year later 
he married another woman N. In November 1931, 
Mand N executed a registered deed of sale of 
the property in suit in favour of the appellant. 
When the appellant sued to recover possession of 
the property by virtue ofthe sale, the respondent 
put forwardthe claim that as the property in suit 
formed the estate of M and his first wife, he 
acquired a vested interest in it upon the re-mar- 
riage of M with N: 

Held, that to such a claim the article of the Limi- 
tation Act which was applicable was Art. 123 and 
not Art. 144and thatthe claim preferred by the res- 
pondent had long been extinguished by the time 
he asserted the same in Court. U Tun Huatne v. 





MAUNG Sein WIN Rang. 118 
____ ————-Art. 131. Sze Limitation Act, 1908, 
Sch. J, Art. 116 228 
——§— Arts. 142, 144—Assertion of title 





but no assertion of possession or dispossession— 

Article applicable, whether 142 or 144. 

Where there is a clear sseration of title and there 
is nowhere any assertion of possession by the plaint- 
iffs or of their disposeession by the defendants, 
then Art. 142 cannot be applied. It is un- 
necessary for the plaintifis to show in their plaint 
that the case is of a nature to which Art. 144 
applied. That Article is a residuary article and 
must be applied unless some special article ap- 
plies. MULLA AHMAD v, FAZAL AHMAD Pesh. 968 
—— Art. 144, 


Ser Limitation Act, 1908, Sch. I, A1ts. 92,93 121 
Sze Limitation Act, 1909, Sch, 1, Art. 123 118 
See Limitation Act, 1908, Sch. I, Art. 142 968 
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—§-—— Sch. |, Art.181. See Limitation Act, 1908, 

Sch. J, Art. 182, cl. (2) 5 . 517 

——-——— Art. 181— Satisfaction of decree by 
execution—Decree-holder compelled to restore pro- 
perty by subsequent proceedings— Decree, if revives-- 

Limitation, when begins to run— Execution, 

Tf asa result of execution a decree has been satis- 
fied and if the decree-holder is compelled to refund 
or restore the property as a result of proceedings 
taken subsequently by the judgment-debtor or by a 
third party, the satisfied decree revives on the refund 
or the restoration of the property and an application 
to execute the revived decree would be competent 
within three years from the time when the right to 
apply accrued to the decree-holder In such a case the 
starting point for an application would be the date 
when the decree-holder was compelled to refund the 
amount recovered by him. Where the High Court 
merely declares that the execution proceedings are 
ineffectual and it is the Executing Court that 
ordered restitution, the limitation begins to run from 
the date on which retitution takes place, AKBAR ALI 
v, MEAR ALI KHAN Lah. 5 
———— —— Arts. 181,182. Srz Civil Procedure 

Code, 1908, O. XXI, r. 50 (2) 907 
mn Art. 182, Srs Oivil Procedure Code, 

1908, O. XXT, r. 10 127 
——-— —— Art. 182 (2)—Step-in-aid, meaning 

of— Application for transfer of decree jrom one 

Court to another, if step-in-aid. i 

The expression “step-in-aid of execution” must be 
taken to be intended to cover every application made 
by the decree-holder in accordance with law, setting 
the Gourt in motion to execute the decree and in 
furtherance of the proceeding in execution. Con- 
sequently, an application made for transfer of the 
decree from one Court to another for the purpose of 
execution, must be deemed to be an application to 
keep the decree in force and is inthat way a step-in- 
aid of execution. AHAD Bux JAMADAR V. KINKAR 
OnANDRA PAL Cal. 590 
Art.182, cls. 2,5, 181—Appeal 

from decree—Time, when begins to run. — — 

The plain meaning of cl. 2 of Art. 182, Limitation 
Act, is that the time for execution runs from the 
final order of the Appellate Court, whether that be an 
order for dismissal in default of prosecution or aa 
order passed in the appeal on merits BUDHU RAM v, 
MusaTAG SHAH SINGH Pesh, 517 
——— Art. 182, cl. (2), (5), 181— 

Application for execution — Article applicable. 

An application for execution of a decree is governed 
by Art. 182, Limitation Act and not by Arf. 18). 
Buvuuv Ram v. MUSHTAQ SHAH SINGH Pesh, 517 
= ———— Arts, 182, cls. (2) (5), 181— Decree 

dependent on payment of money by decree-holder— 

Execution application, whether step-in-aid even 

though money not deposited. 

Anapplication for execution of a decree dependent 
on the payment by the decree-holder of a sum of 
money is an application for execution made in 
accordance with law even though the money had not 
been deposited. BUDHU Ram v. MUSETAG SHAH SINGH 

Pesh, 517 
Art. 182 (5)— Application by 
Pleader without vakalat, whether one wn accordance 
with law—Judgment-debtor not raising objection 
but application withdrawn—Judgment-debtor whe- 
ther precluded from raising objection mn subsequent 
proceedings — Res judicata in execution proceed- 
ings —Execution. 
° An application for execution filed by a Pleader 
jn whose favour a vakalatnama has not been exe- 
cuted is notan application in accordance with law 
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within Art. 182 (5), Limitation Act. Such an applica- 
tion cannot be treated asvalid by any rule of equity 
tobe derived from cases of formally defective 
vakalat. 

A distinction must be drawn between non-com= 
pliance with provisions of law which are fundamental 
and those which are concerned with mere defects in 
the drawing of an application, 

Where an application was made by a Pleader 
without a vakalat but it was withdrawn without 
any consideration of the plea of limitation raised by 
the judgment-debtor ; | 

Held, that the judgment-debtor was not prevented 
in a subsequent application from raising the objection 
by the res judicata. Mopono Manono Deo v, KUNJA 
BEHARI ANANGA BHIMA Deo Mad. 891 
Sch |, Art. 182 (5)—Lxecution proceedings 

—Order striking off proceedings — Legality— 

Subsequent proceedings —Limitation, 

An order ‘striking off the file’ an execution 
petition is wholly irregular and is not recognis- 
ed by the law or by any Oodeof Procedure and 
if a petition has been so struck off a subsequent 
application should be treatedas a revival or con- 
tinuation of the earlier one which was irregularly 








stopped. Bopo JaGANNADHO Narko ~v. HARIHARA, 
MAHAPATRO Mad, 829 
Art. 182, cl. (5,—Mortgage decree 

—Transfer: of territorial jurisdiction to another 


Court after decree—Application for execution to 

laiter Court, validity of. y 

Where afterthe passing ofa mortgage-decree 
there is some alteration in the territorial jurisdic- 
tion and the mortgaged properties fall within the 
jurisdiction of another Oourt, the proper Court 
to which an application for execution should be 
made is the Court which passed the decree. 
PALANI VELU v. SOMASUNDARAM PILLAI Mad. 811 
Lis pendens. Ses Transfer of Property Act, 182, 

B. 52 778 
—~———Hortgage surit—Lis, whether continnes after 

decree, 

In a mortgage suit the lèis continues even after the 
decree until satisfaction of the decree is obtained or 


becomes unobtainable by the law of limitation. 
RamMaswaMi PILLAI v, TRIOHINOPOLY Co-OPERATIYE 
CREDIT Bank, LTD Mad. 778 


Lunacy Act (IV of 1912), s. 3 (5)—Insanity, tests 
of—Conduct of lunatic. 

No person can have direct experience of the mind 
of another and the proper test of insanity is con- 
duct, A person might conceivably have all kinds 
of mental unsoundness; he might have all kinds 
of delusions, but if his conduct remains normal, 
there would be no power under the Lunacy Act, to 
deal with him because the law of lunacy deals with 
conduct and the proper test for insanity is not the 
beliefs that the person concerned may entertain but 
the conduct exhibited by that person. SonaBaTr DEBI v. 
NARAYAN OHANDRA UPADHYA Pat. 965 
Madras Abkari Act (| of 1886), s. 24—Madras 

Excise Manual, r. 27—Abkari license—Partnership 

between licenseeand others formed before issue of 

license—Legality— Partnership, whether necessarily 
involves transfer—Public policy. 

Every contract of partnership is not necessarily 
a transfer, though such a contract may, in many 
cases, involve a transfer. 

The defendant executed a promissory note to the 
plaintiff on August 27, 1920, and on the same 
date the plaintiff, the defendant and” three others 
entered intoa partnership, It was agreed that 
the plaintif, on behalf of the partnership, was to 
bid for the right to sell toddy and obtainede ag 
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license in his name. The plaintiff became the suc- 
cessful bidder and obtained a license in his name 
on September 23,1930. In a suit on the promis- 
sory note: 

Held, (4) that the promissory note was not illegal 
inasmuch as the partnership did not amount to any 
transfer of the privilege of supply or vend which 


is prohibited by r, 27 of the Madras Excise 
Manual; 

(di) thatthe partnership was not opposed to public 
policy; 


(1119 that the suit was maintainable even though 
the plaintiff had not prayed for the dissolution of 
the partnership. SatTyaLa Sanyast wv. BHOGAVALLI 
SANYASI Mad. 1055 
Madras Estates Land Act(l of 1908), s. 26 (1) 

(3)—Claim for rent by zemindar — Lands held rent- 
` Sree for several years —Presumption of rightto hold 

rent-free—Burden of proof of right to claim rent. 

Where a zemindar in a suit for rent relies ons. 26, 
cl.3of the Madras Estates Land Act in support of 
his claim, he has to prove that before the date of the 
grant under which the defendants hold the land, there 
wasa higher rate of rent payable by theryot upon 
his landor upon land of similar description and 
with similar advantages in the neighbourhood and 
if he succeeds in discharging the burden imposed 
upon him by cl. (3), then the ryzot, if he wants 
toclaim exemption, should rely upon the provisions 
of sub-cl, (1) of a. 26. 

A plea of this nature should be raised in the trial 
Court itself as it depends for its decision on ques- 
tions of fact. Where for a considerable number of 


| years lands were being held by the ryots and their 


Ng i amana aaa na 


Sa kai aman ah 


, mere presumptive right. 


predecassors rent-free, the Court can presume a 
lawful origin for the right claimed by the defendants 
to hold the lands rent-free, even though there is no 
evidence to show how they came to hold the lands 
rent-free. T, V. DURAISWAMI PILLAI v. VENKATARAMA 
PILLAI Mad. 508 
Madras Hereditary Village Officers Act (III of 
- 1895), s8, 3, 5, 10, See Certiorari 624 
Madras High Court Original Side Rules of 

Practice—Bill of costs—Rule fixing three monihs' 

time—Condonation of delay—Practice— Costs, 

The rule fixing three months’ time for carrying 


‘ ina bill of costs for taxation is a rule of practice 


which ought to be enforced. 
A deception practised upon a client by his 
Advocate would be a good reason for excusing 


delay in bringing the bill of costs, but there 
must be some limit to the extent of a client's 
credulity and where aclient has waited for 


six years, it would be an altogether unreasonable 
indulgence to excuse the delay. JAMAL Noor MAHOMED 
SAIT vy, A, ANANDARAYA MUDALIAR & OomMPANY 
Mad. 546 
Madras Hindu,Religlous Endowments Act (I 
- Of 1925), ss, 8, 9, cl. 5—‘Hxcepted temple’, 
definition of—Actual exercise of hereditary right, 
whether necessary. 

When a person founds a religious institution, the 
office or trusteeship thereof is presumed to be vested 
in him and his heirs inthe absence of evidence that 
he has disposed of it otherwise. The definition of 
‘excepted temple in s, 9, cl.5 of the Madras Hindu 
Religious Endowments Act, however, refers to the 
de factoexercise of hereditary right and not of a 
The words ‘has been’ in the 
said clause suggest that the right contemplated is 
one which hag continued to be exercised up to 
date. KAaLLEPALLE KrisHNAMURTHI V, MADRAS HINDU 
‘RELIGiovs ENDOWMENTS BOARD Mad. 733 
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Madras Hindu Religlous Endowments Act (il 
of 1927), s.9 (12). Sze Madras Hindu Religious 
Endowments Act, 1927, s. 84 335 

S. 44— Application under—Whether a plaint 
—Order on such application, if amounts to a 
decree— Appeal from order—Competency of—Civil 
Procedure Code (Act V of 19085, s. 96. 

An application under Œa. 44, Madras Hindu Re- 
ligious Endowments Act, is not a plaint and hence 
the order on it is not one passed in a suit and, 
therefore, not a decree within the meaning of s. 2 (2), 
Civil Procedure Code. Consequently no appeal lies 





from it, QGupuRU VENKATARATNAM ~V. GoDAVARTHI 
NaAGAYYA Mad,530 
———§, 73. SEE Jnams 833 


ss, 84, 9 (12)—Order of Board of Com- 
missioners declaring nature of temple— Civil suit 
to set aside order, competency of. 

No suit lies under the general law for a declira- 
tion that an order of the Board of Commissioners 
for Hindu’ Religious Endowments that a 
certain temple isa temple within the meaning of 
Act IE of 192724 ia void, since a remedy is provided 
in that Act against orders of this nature by way of 
application under s, 84 of the said Act. CHINDAN 
Karat v Ture Boarp or CoMMIS8IONERS FOR HINDU 
RELIGI0US ENDOWMENTS, MADRAS Mad, 335 


Malabar Compensation for Tenants’ Improve- 
ments Act {i of 1900', ss 10, 11, 18—Com- 
pensation for buildings — Correct method of 
valuation, | 
Under the Malabar Compensation for Tenants’ 

Improvements Act, the compensation to be awarded 

in respect of a building is the cost of the labour 

including supervision thereof and of the materials 
together with other expenditure, if any, which 
would, at the time of the valuation, be required 
to make the improvements, less a reasonable aeduc- 
tion on account of deterioration, if any, which may 
have taken place from age or any other cause. 
The principle of ass:ssing the value ofa building 
by finding out what the house and land will fetcn 
if the propertyis sold in auction and deducting 
therefrom, the value of tne land, though a reason- 
able one, cannot be applied to the valuation of 
houses for awarding compensation under the Mala- 
bar Oompensation for Tenants’ Improvements Act, 
NARAYANAN NAMBUDIRIPAD v, GOPALA MENON 
Mad. 40 


=———— 58. 10, 11, 18 — Overplantation — When 
ground for disallowing compensation, 

Where trees are planted in excess of the scale 
indicated in s. 18 of the Malabar Compensation for 
Tenants’ Improvements Act, the Court nas to decide, 
whether in the particular circumstances of the 
case, there is over plantation, and can give com- 
pensation if it finds that there is no over plantation 
in the particular circumstances of the case. NARAYANAN 
NAMBUDRIPAD v. GOPALA MENON Mad, 40 


——-§5, 33, 38, 39— Kudiyiruppu — Suit for 
eviction by landlord —Tenant who has not himself 
been in possession for 10 years, whether entitled to 
offer to purchase landlord's rights, 

Under s. 33 of the Malabar Compensation for 
Tenants’ Improvements Act, a tenant is not entitlea 
toclaim the right of offering to purchase the land- 
lord's right in a suit for eviction, unless he has him- 
self been in continuous possession of the Kudiyiruppy 
for a period of ten years. 

Heis not entitled to add to the period of his 
possession the period of occupation of the person 
from whom he derived his title. 8. RAJAGOPALA PILLAI A 
Vv, K, NAMASIVAYAM PILLAI - Mad, 273 
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Malabar Law—Anubhavam tenure—Rule negativ- 
ing such tenure where amount is fixed—Application 


of. 
In applying the rule which negatives the existence 
of an anubhavam tenure when the amount to be 
taken by the grantee is fixed, the correct procedure 
ls to see whether the substance of the transaction 
is that the grantee is entitled only to a definite quantity 
or the grantor is entitled only to a definite quantity, 
the grantee taking all the rest. The mere fact that 
from the terms of the documents it is possible to 
work out arithmetically what the grantee will get is 
not sufficient to negative the existence of an 
anubhavam tenure, RAYIRAN v. NARAYAN AYYAR 
, Mad, 228 
Malabar Tenancy Act (XIV of 1930), ss. 6, 20 
(6), 22, 40 (2;—Suit for ejectment by melcharthdar 
—Claim for renewal — Original jenmi, whether 
necessary party —Pleathat property is required for 
building purposes. whether can be raised by 
melcharthdar— Melcharthdar, whether landlord. 
Where a melcharth contains no prdvision enabling 
the meicharthdar to collect rent from the original 
tenant, the melcharthdar cannot be regarded as a 
‘landlord’ for the purposes of the Malabar Tenancy 
Act, and the person to whom notice should be 
given on an application under s. 22 of the said 
Act claiming a renewal and with reference to whose 
plea a claim under sub-cl. (6) of s. 20 must be 
decided is the jenmi himself and not the 
melcharthdar. NETTALIA SEQUERIA v ABDUL KHADER 
| Mad. 1127 
Malice —Question as to existence of malice— Question 
of fact, ` 
The question as to the existence of malice is 
always one of fact and cannot be gone into in second 


appeal, MUNICIPALITY oF AHMEDABAD v. PANUBHAI 
LALJIBHAI Bom, 31 (b) 
Mallclous Prosecution. Sse Corporation 31 


————- Nature of damage necessary to support action, 
_ There are three sorts of damages, any one of which 
is sufficient tosupportan action for malicious pro- 
secution. First, damage to a man’s fame, as if tha 
matter whereof he is accused be scandalcus; 
Secondly, damage to his person, as where a man 
is put in danger to lose his life, limb or 
liberty; Thirdly, damage to his property, ag where 
he is forced to expend money in necessary 
charges to acquit himself of thecrime of which he 
is accused, MUNIOIPALITY oF AHMEDABAD V. PANUBHAI 
LALJIBHAL Bom. 31 (b) 
Master and Servant, Sez U. P. District Boards 
Act, 1922, s. 70 626 
District Board's servants, whether hold office 

“during pleasure’—District Board, whether can be 

sued for wrongful dismessal—Specijfic Relief Act 

(I of 1877), sa 42—Resolution of District Board dis- 

missing servant—Suit for declaration that resolution 

is null and void—Whether cam be maintained, 

A District Board servant is under the general dis~ 
ability of cther public servants in that he holds his 
offica “during pleasure” and he cannot sue the 
District Board or the Secretary of State in a Court of 
law for wrongful dismissal; nor can he sue fora 
declaration ihata resolution removing him is null and 
void as such a declaration would not come under s. 42, 
Specific Relief Act, RosHan Lat Goswata v. District 
Boarp, ALIGARH -All, 626 
————"Office held at pleasure” and “during good 

behaviour’'—Distinetion. 

All offices are held either “ab pleasure” or “during 
e good behaviour”. Wheres an office is held at pleasure, 

the holder thereof is subject to dismissal 
at any time without any cause being assigned. No 
notice or framing of any charge is necessary; and the 
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holder is removable at the sole discretion of the 
appointing authority. Where however an office is 
held during good behaviour, the holder thereof is 
appointed to all intents and purposes for life and has 
what is called a free-hold office, for his life, He can 
be removed from office only for want of good behavi- 
our, In this case, notice of dismissal should 
be given and a charge framed and proved. 
ROSHAN Lat Goswata v. DISTRIOT BOARD, ALIGARH 
All. 626 
Servanis of Crown and public servants— 
Whether liable to be dismissed without cause. 
Except where it ig otherwise provided by statute 
all public officersand servants of the Orown hold 
their appointments at the pleasure of the Orown; and 
speaking generally, they are subject to dismissal at 
any time without cause assigned; and an action for 
wrongful dismissal will not be entertained by a Oourt 
oflaw. RosHaN Lan GoswaLa ~v. Districr Boarp, 
ALIGARH All. 626 
Servants of Crown—Liability for termination 
of service at pleasure—Suit for damages for 
wrongful dismissal—Onus on plaintiff to skow that 
he enjoyed some peculiar privilege. 
It is the general rule that all servants of the 
Crown are liable for termination of service at 
pleasure, so that it is for the plaintiff in a suit for 
damages for wrongful dismissal against the Secre- 
tary of State to show that he enjoyed some peculiar 
privilege. Lan SINGH v, SECRETARY oF STATE FOR INDIA 
IN CoUNCIL ` Lah. 369 (a) 
Termination of service without assigning 


Master and Servant—coneld. 


cause. 

Right to terminate service -ofa servant by mere 
notice without assigning causa is a general right 
existing in a master under the law of master and 
servant, and in acase based on contract, the servant 
would have to show thatthe contract contained a 
term by which the master gave up such a right, 
Rosgan LAL Goswata v, DISTRICT BOARD, ALIGARH 

All. 626 
Merchandise Marks Act] (V of 1889), s. 15— 

Offence of infringement, if a continuing one— 

Discontinuance not proved—Time under s, 15, 

when begins to run—Penal Code (Act XLV of 1860), 

8.482. 

Where the offence of infringement of a trade or 
property mark isa continuing one, and no discon- 
tinuance is proved, time runs under s, 15, Merchan- 
dise Marks Act, from the first instance of infringe- 
ment, orfrom the first discovery of infringement, 
ABDUL SATAR KHAN KAMRUDDIN Kuan, In re 

Bom, 168 

Minor—Agreement by minor—Validity—De facto 

guardian asserting hostile title—Whethercan bind 

minor by settlement operating to deprive minor of 
half of her property—Family arrangement, 

A minor cannot enter into any valid agreement on 
his own behalf anda de facto guardian ofa minor 
who asserts atitle which is hostile to the minor, 
cannot bind the minor by a settlement arrived at by 
him which robs the minor and his sister of at least 
one-half oftheir mother's estate. Sant BAUR v. 
PARTAP SINGH Lah. 75 
Contract entered into during minority— 

Subsequent ratification on becoming major—Whether 

makes contract valid and enforceable— Original 

consideration, if valid consideration for contract 
entered into on attaining majority. 

Subsequent ratification, by a person on attaining 
the age of majority, of a transaction which was ori- 
ginally null and void by virtue of the fact that he 
entered into it while still a minor, does pot form 4 
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valid contract on which a suit can be maintained. 
Since the contract entered into by the minor during 
his minority is a nullity and unenforceable at 
law, no question, therefore, of its ratification arises 
and the consideration which passed under the earlier 
contract cannot be imported into the contract into 
which the minor entered on attainment of majority. 


GovinD Ram v, PIRAN DITTA Lah, 243 FB 
Mortgage, 
SEE Adverse possession 218 
See Oivil Procedure Code, 190°, O. XXXIV, 
rr. 2, 4, Lt 233 
Sze Contract Act, 1872, s. 74 359 
SEE“‘Deed—Construction 162 
———-—Anomalous mortgage—Rights and liabilities 
of parties. SER Transfer of Property Act, 1882, s 58 
38 
————-Doctrine of relation back. Sen Provincial 
Insolveney Act, 1920, s. 28 (2) 460 





Doctrine of substituted security—Mortgage of 
specific item of joint family property as absolute 
property by co-parcener— Other properties allotted 
to him in partition—Mortgagee, whether entitled to 
charge over allotted -properties as against bona fide 
purchasers —Hindu Law —Alienation by ce-parcener. 
Where a member of a joint Hindu family mortgaged 

an item of joint family property without stating that 

it was joint family property and subsequently in a 

partition between the members certain other proper- 

ties were allotted to the mortgagor : 

Held, that the mortgagee was not entitled to claim 
a charge against the properties allotted to the mort- 
gagor as against bona fide purchasers for value. 

Where property is mortgaged by a co-parcener as 
his own absolute property there is no justification for 
the application of the doctrine of substituted security. 
Whatever the position might have been at the time 
when the doctrine of substituted security was enunciat- 
ed by the Privy Council, the law of mortgages in India 
at present rests mainly on statutes and there is no 
justification to extend the doctrins of substituted 
security very far. RaMANNA UHETTIAR v. K. MANICKAMUM 
OHETTIAR Mad. 1025 

English mortgage—Ingredients and incidents 

of. Seg Transfer of Property Act, 1882,5. 58 738 
——— English mortgage—Mortgagor granting 

power of attorney to mortgagee to collect rent— 

Whether inconsistent with English mortgage. SEH 

Transfer of Property Act, 1852, s. 58 738 
——-——KHquitable mortgage — Deposit 

certified copy of jamabandi 

constitutes an equitable mortgage. 

In order to restrict the scope of the doctrine of 
equitable mortgages as applicable to the Punjab and 
so prevent frauds, it is necessary to distinguish be- 
tween documents creating title and documents 
evidencing title, and it seems desirable to restrict 
as far as possible to the former category the deeds, 
the deposit of which can validly create an equitable 
mortgage. In no circumstances can the deposit of a 
mere certified copy of a jamabandz entry constitute 
an equitable mortgage. Firu Jowna Das GoBIND RAM 
v. THAKAR Das Lah. 562 
—— —— Equitable mortgage —Test to see if document 

constitutes bargain between parties—Regisiration, 

necessity of —How to be determined, 

The decision of the question whether a memoran- 
dum or document constituted the bargain between 
the parties oronly a writing which was evidence of 
a contract which had already been completed, depends 
on what was the intention of the - parties when the 
memorandum was written, and that intention is a 
question of fatt. If it was the intention of the 


of mere 
entry— Whether 


‘parties that the memorandum should constitute the 
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contract between them, then the memorandum must 
be registered, but if it was merely the record of an 
already completed transaction, the contract of mort- 
gage can be established independently of the memo- 
randum and it is not rendered invalid by the non- 
registration of the memorandum, Ma On v. K.V.A. 
L. M. RAMANATHAN CHETTYAR Rang, 845 
——— Interest—Subsequent mortgagee—Right to plea 
that interest in prior mortgage is penal. 

It is open to a subsequent mortgagee who has 
knowledge of the previous mortgage to raise the plea 
that the interest in the prior mortgage is penal, 
as it would he illogical to give the mortgagor him- 
self relief against the penal cause if he redeemed, 
but let him bear the pueden: reflected in the price 
he received, if he sold to another. Sauaan OHAND v., 
Pro, CHAND Lah, 359 

Lease back — Subsequent lease by mortgagor 

— Lessee, whether entitled to resist mortgagee’s suit 

for possession. 

Where the property was mortgaged with possession 

and taken back on lease by the mortgagor and the 
mortgagor subsequently leased it toa third per- 
gon ; 
Held, that the lessee was only a sub-lessee, and as 
such, not having any interest in the property other 
than that of a sub-lessee, could not resist a suit for 
possession by the mortgagee by setting up a right to 
redemption, 

Though there are decisions to the effect thata 
mortgage and lease back should be taken together 
when a question arises between the mortgagee and 
the mortgagorfor determination ofrights arising 
between them,,none of the cases lay down that the 
mortgagor should after the lease be considered to be 
in the position of one who has executed a simple 
mortgage, KRISHNAN v. GOPALAKURUP Mad. 1073 
——Vortgagee allowed to sue for interest at the 

end of year or sue for possession of land to be 
held as usufructuary mortgagee— Remedy for 
personal decree for principal and for possession 
barred—Suit for personal decree for interest, if 
barred. 

Where under the mortgage deed, the mortgagee is 
given two options only, namely, that he could sue for 
interest at theend of a year or sue for possession of 
the land to be held by him as usufructuary mortgagee 
for the amount of principal and interest due at the 
time of his suit, and his remedy to obtain a personal 
decree for the principal has gone and so has his 
remedy to sue for possession of the land and to 
obtain a charge upon it to the extent of what was 
due, then the usual principle must be applied name- 
ly, that interest is an accessory to the principal and 
a subsequent suit for interest must be barred if the 
suit forthe principal is barred as well as the guit 
for possession of theland andto have the interest 
made a chargeupon the land. When all the remedies 
provided have been exhausted, then the suit for a 
personal decree against the mortgagor for interest 
is time-barred when a personal decree for the princi- 
pal was time-barred as wellas the suit to obtain 
possession of the land and hold it in usufructuary 
mortgage to the extent of the principal and interest 
due. ATTAR SINGH v, DALIP BINGH Lah, 844 
——Mortgage by deposit of title deeds— Essentials 





of. 

To establish a mortgage by deposit of title deeds 
it is necessary to prove (1) a debt, (2) a deposit of 
title deeds and (3) an intention that the deeds shall 
be security forthe debt. Firu Jowsta Das-Gontnp 
Ram v, THAKAR Das Lah, 562 
—— Mortgage decree assigned to plaintiff—Deed 

of further security in his favour—Fresh agreement 


Ixvili 
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to pay higher rate of interest—New and. old 

properties sold under decree—Application for 

personal decree for surplus dismisted as time-barred 

— Suit on personal covenant—Held, not maintainable 

on principle of estoppel—Estoppel. 

Plaintiff, the assignee of a mortgage decree against 
the defendants, got executed by. the defendants a 
deed of further security under which the defendants 
mortgaged further properties to secure the decretal 
amount, costs and further advances, The defendants 
therein made a fresh covenant topay the money 
with a higher rate of interest and the. plaintif was 
to be allowed to include the further properties in 
the order for sale under the decree. The old as 
well as further properties were sold, Butthe claim 
of the plaintiff not having been satisfied, he applied 
for a personal decree for the surplus. But it. was 
dismissed as being barred by time. The plaintiff 
then instituted asuifon the personal covenant con- 
tained in the deed of further security : 


Held, that the suit was not competent as the 
matter had become res judicata. 
Held, also that whether or not the arrangement 


between the parties was ofa nature to permit of it 
being properly described in law as an adjust- 
ment under O. KAJI, r. 2, all parties treated 
it as such an adjustment and the plaintiff 
manifestly acted upon the assumption and took 
proceedings upon the footing that if was in 
reality of such a kind that he could enforce it in 
proceedings of a summary character analogous to 
proceedings in execution as he did and as such the 
application for personal decree was in the nature of 
proceedings in execution or at any rate a step in 
the nature of such proceedings so as to be covered by 
s. 47, Oivil Procedure Code. 

Held, further that even if he did not, upon the 
principles of estoppel the plaintiff by his earlier 
proceedings exhausted his remedies as against the 
defendants, and as such, the present suit was not 
competent. DIvVENDRA MALLICK v FRODYUMNA Kumar 
MALLICK i Cal 1074 

Mcrigage of expectancy and ancestral share 

—Mortgage, tf invalid, 

Where itis not only asexpectancy which is mort- 
gaged but also the ancestral share of the mortgagor, 
it cannot be said that the entire transaction is invalid. 
Gappoo SINGH v. Har CHARAN Oudh 267 
———— Mortgage partly wusufructuary containing 

express promise topay sum on particular date and 

redeeming land—Held, mortgage was anomalous one 

—Land not liable to be sold under Punjab Land 

Alienation Actin execution of decree—Moritgagee 

can giveup security and get simple money decree. 

Where the mortgage is partly usufructuary and 
there is an express promise to pay the sum on a 
particular date and to redeem the land on that date, 
the mortgage is an anamalous one and asthe land 
cannot be sold under s. 16, Punjab Land Alienation 
Act, in execution of any decree, the mortgagee is 
entitled to give up the security and to obtain a 
simple money decree for the sum sued for. QADIR 
PARAST KHAN v MERR NUR MOHAMMAD Lah, 206 

Payment by one of heirs of morigagor after 
his death but within limitation — Whether saves 
limitation only as against person making payment 

— Limitation Act (IX of 1908), s. 29. 

Where one of the heirs of the mortgagor makes a 
payment, after the mortgagor's death, within the 
period of limitation, the payment does not eave limi- 
taticn as against all the teirs but only against that 
heir who makes the payment. ANNADA CHARAN 
MISRA V, JHATU CHARAN Roy Cal, 512 
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Personal covenant to pay can be presumed. 

In all mortgages a personal covenant to re-pay the 
mortgage money must be presumed unless there is 
something in the nature and the terms ofthe mort- 
gage deed to negative it. As regards an anomalous 
mortgage, the Court would not necessarily come to 
any conclusion by deciding the nature ofthe deed, 
as to whether there was or was not a personal liabi- 
lity. The nature ofthe deed may either raise a 
presumption for, or a presumption against, the in- 
terpretation of the terms, which might otherwise be 
ambiguous, in favour of or against a personal coven- 
ant to pay; but a personal covenant to pay thay be 
express or may be implied in all mortgages what- 
scever, of any form. The only difference that could 
arise is that in certain forms of mortgages the 
Court might, in the absence of an express covenant, 
demand a much more clearly implied covenant than 
it might require in other cases. This would parti- 
cularly be the case in a usufructuary mortgage. 
QADIR PARAST Kaan v, MEHR NUR MOHAMMAD 
"i Lah. 206 
Preliminary decree—Appeal filed—Pro- 

ceedings leading up to final decree, if to be stayed 

ee Frocedure Code (Act V of 1908), 0O. XLI, 

rð, 

The mere fact that an appeal has been fled 
against a preliminary decree is no justification what- 
soever for staying the hand of the Oourt below and 
ordering it not to goon in the ordinary course with 
the proceedings leading upto the final decree. The 
final decree would not do any harm to any party and 
if the defendants’ appeal is unsuccessful, the execution 
of the decree, whatever it may be, would be expedited. 





BASHESHAR Nato v, Messrs, GRINDLAY & Co., LTD., 
LAHORE | Lah. 894 
Preliminary decree expressly directing 


defendant to pay money in Court—Money not paid 

— Court, if can pass final order— Payment out of 

Court, if can be recognized —Civil Procedure Code 

(Act V of 1908), 0 XXIII, r. 3. 

Where a preliminay decree expressly directs the 
defendant to make payment into Oourt, the Court is 
bound to pass a final decree for sale if the money 
hrs not been paid in the manner directed by the 
preliminary decree, and cannot be asked to recognise 
8, payment outof Court as an adjustment, compro- 
mise or sitisfaction under O. XXIII, r. 3, Civil Pro- 
cedure Code. Piara lauv. Messrs. BULAGI MAL & 
Sons Lah. 83 
——_—— Redemption—Right to redeem, when arises. 

In the absence ofa special condition entitling the 
mortgagor to redeem during the termfor which the 
mortgage is created, the rightof redemption could 
only arise onthe expiration of the specified period. 
MOHAMMAD Hassan v CHANDU Ram Lah, 409 
——— Right of mortgagee to recover money from 

mortgagor personally—Nature of—Such right and 
right to have the mortgaged property sold— Whether 
furnish distinct causes of action—Mortgagee, if 
bound tosue for realisation of security in suit to 
enforce personal covenant, 

The right of the mortgagee to recover the money 
from the mortgagor personally arises out of the 
covenant to re-pay the Joan and his right to realise 
the security, viz., tohave the mortgaged property 
sold to satisfy his claim, accrues from the hypotheca- 
tion and each of these two rights furnishes an 
independert and distinct cause of -action to the 
mortgagees. Order II, r. ?, Civil Precedure Oode, 
makes itolligatory on the plaintiff to include in 
the suit the whole of the claim and all the reliefs which 
he ‘is entitled to make and pray for only in respect 
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of the cause of action; it, therefore, follows that a 
mortgagee is not bound to sue for the realisation 
of his security in a suit to enforce the personal 
covenants of the mortgagor to pay the overdue in- 
terest asthe two claims arise out of distinct causes 
of action. PURAN CHAND v, Har PARBHAD 
Lah. 238 (b) F B 
———— Subrogation—Mere volunteer, if entitled to 
benefit by payment on behalf of debtor, 

A mere volunteer is not entitled to the benefit 
of any payment that he might make on behalf of a 
debtor, whether it be to redeem a mortgage or to 
pay-off a simple money debt. The right ofsubroga- 
tion does not extend to those persons who pay off 
other people's debts without having any concern in 
them. FATEH OHAND v, Morr SINGH Lah. 78 


———-—Usufructuary mortgage—Essentials. SER 
Transfer of Property Act, 1882, s. 58 738 
Mortgage suit. Ser Lis pendeng 778 


Muhammadan Law— Son's interest in father's 
property — Business by father—Sons, when liable az 
partners—Nature of proof required—Partnership, 
The sons of a Muslim, governed by Muslim Law 

do not by birth acquire during the lifetime of the 

father any interest in the property, belonging, prior 
to their birth, to the father; and unless itis prov- 
ed that the father and sons have entered into a con- 


tract of partnership, the sons do not become part- 
ners, the partnership property remains exclusively 
that of the father and there is no object inor 


ground for suing the sons in regard to transactions 
for which the father was responsible. In order that 
the sons may be held responsible in regard to trans- 
actions made by their father or on his behalf, it 
must be shown that they not merely acted as his 
agents for the time being, but that they acted as his 


partners. TARACHAND GHANeHAMDAS v, MOHIDREN 
ABDUL GaFoor Bom, 701 ibi 
———Wakf. Sze Cypres 937 


Bequest “for charitable and 
religious purposes’— Whether void, 

A bequest for “charitable and religious purposes” 
is void for uncertainty. Both these objects are void 
for uncertainty individually as they are co-related 
with each other. Even if oneof them be held to be 
uncertain, the entire wakf must fail, Such bequests 
cannot be enforced by the Courts. PUNJAB SINDH 
Bank, LTD., LAHORE v. ANJUMAN Himayat ISLAM, LAHORE 

Lah. 937 
——— Essentials for valid wakf, 
In order to constitute a valid dedication there 
should be absolute and unconditional transfer of the 
roperty in the name of God, such transfer should 
be perpetual and there should beactual appropria- 
tion or complete divesting of the estate of the wakif 
and vesting thereof in God and also, in the case 
‘of creation of wakf inter vivos, there should be 
transfer of possession from the wakif to the mut- 
walli. BADRUL IBLAM ALI KRAN v. ALI BEGUM 
Lah, 465 
——---—- ——_—- Mutawalli—Trespasser in possession 
of wakf property — Suit for possession — All 
mutawallis, if should join in suit. 

Where administration of atrust is vested in several 
persons, they all form, as it were, one collective trustee 
and they must exercise the powers of their office 
jointly, Ifa suit hasto be brought to recover trust 
property in the possession of a trespasser, all must 
join as plaintiffs, and only such of them as refuse to 
join as plaintifis must be made defendants; all the 
trustees must be parties to the suit. These principles 
apply to muéawallis also Consequently some on!y 
` of the mutawallis are not competent to maintaina 
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suit for recovery of*possession of wakf property in a 
trespassers possession, MOHAMMAD SOLEMAN MOLLA v. 
TasanDug Hosssin Cal. 544 
—Wakf—Ofice of mutawalli, if heritable or 
transferable—Power to nominate successor, if exists. 
In the absence of any provision in the wakfnama 
the office of a mutawalli is neither heritable nor 
transferable. A mutawalli has only power to nomi- 
nate his successor in death bed, but he has no right 
to appoint his successor in his own life-time and in 
health and withdraw from the management ofthe 
wakf or transfer or assign his office during his life- 
time and while in good health unless his powers are 
“general” or as the authorities put it, ‘unless the 
consignment was made to him in a general manner.” 
That isto say,such appointment or transfer is valid 
only when the appointing mutawalli or the mutawalli 
whois transferring his office had been given at the 
time of his appointment either bythe wakf or the 
kazi the power of transferring the trust to another 
and substituting that other in his own place by a 
sanadi-wakf or wasiat, should necessity arise for it. 
MOHAMMAD SOLEMAN MOLLA v, TASADDUQ Hossain 
Cal. 544 
representing 
possession of wakf 
mutwalli— Decree 


— Suit by plaintiffs 
Muhammadan community for 
property —No duly constituted 
for possession, if can be given. 
Where there is no properly constituted mutwalli 

of the wakf property, then itis justifiable to decree 

possession ofthe property in favour of the plaintiffs’ 
who sue in a representative capacity on behalf of 

the Muhammadan community, because no one has a 

better title to possession than the plaintifs, MUHANM- 

MAD ABID v. HAJI Baksnu Oudh 916 

—Takiadar, whether a duly constituted 





mutwalli, 
A takiadar is not necessarily a duly constituted 
mutwallt. A person may take it upon himself to 


be atakiador, in the sense that he takes charge of 
a graveyard, and concerns himself in its manage- 
ment, but it does not necessarily follow that he is a 
duly constituted mutwalli, or that he has any legal 
authority to manage the grave-yard. MUHAMMAD 
ABID v. HAJI Baksnu Oudh $16 
——Wakf by will—-No yevscnal b:nefit can 
be ‘reserved by testator. 

Where wakf has been created by means of the 
will, no personal benefit, in thestrict sense of the 
word, can be reserved by the testator, BADRUL 
JSLAM ALI KHAN v ALI BEGUM Lah. 465 
—— —— Wakif may himself be mutwalli— 

Wakf, if can be created by will —Essentials. 

A wakf can be made by means of a will. The wakif 
himself may be the mutwalli, andin sucha case, when 
a wakf inter vivos is made, there should be indication 
of change of possession from the wakif as original 
owner to himself as mutwallt; physical change of 
possession is not necessary, indeed in such cases 
that is not possible ; but some overt act indicating 
the change of tenure of the property dedicated ig 
sufficient, such as, for instance, mutation of names 
in the Revenue Records, mention of a deed or even 
actual user of the property for purposes of the wakf. 
It is obvious that inthe case of awakf by means 
of a will this condition cannot be complied with 
because the wakf has to take effect after the death 
of the testator and, therefore, the ownership and 
possession of the property must remain with the 
testator. In such cases, a clear and unequivocal 
direction inthe will dedicating specified property ta 
God and vesting itin a mutwalli after the death of 
the testator for such objects as are recognised eby 
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the Mussalman Law as proper objects of a wakf, is 
suficient compliance with law. In addition to the 
bequest of such a nature in the will, there need not 
be an oral declaration by the testator that he had 
created a wakf in respect of the property or that 
after his death the property is to become wakf prop- 
erty. 

Where in a will it was stated that a serai was 
being constructed with the intention of wakf for 
the benefit of the general public, for the perform- 
ance of certain religious ceremonies, and for the 


comfort of every man without any rent, and it was ` 


further stated that it was excluded from the rights 
of relations, which was the same as.“ it is hereby 
excluded from the right of heirs" and in later 
clauses bequests were made of other properties, the 
income whereof had to be applied to the serat and 
finally provision was made as to the management 
of the “wakf property” in case of the failure of 
the male heirs of the testator’s brother to carry out 
the wishes of the testator : 

Held, that this amounted to an express declara- 
tion creating wakf in respect of the serat and other 
properties mentioned in the will to take effect after 
the death of the testator, It was not merely a 
statement of his intention but an express direction 
dedicating appropriation of the serat and the other 
property for the religious and charitable purposes 
mentioned in the will. BADRUL ISLAM ALI KHAN v. 
ALI BEGUM Lah, 465 
—- WIII— Bequest coupled with condition 

restricting right of transfer—Condition, validity of. 

A condition in a will giving an absolute estate to 
the devisees that she should not transfer the property, 
amounts to a restraint against alienation and jis there- 
fore void. Ma Huyin v.P. 1.T/4A. R.T. CHETTYAR 
FIRM Rang 848 
-—— —_--—~- — Bequest of absolute estate to one 

h2ir—Consent of other hetrs given under mistake of 

law—Consent, if vitiated. 

where in the case ofa bequest made to one heir of 
an absolute estate, the other heirs consent to it 
under mistake cf law, their consent is not vitiated by 
the reason that it was caused by a mistake of law and 
bequest takes effect. Ma HMYIN v., P. L.S. A.R. 9, 





CHETTYAR FIRM Rang. 848 
——— —— Life estate with vested remainder 
over—Effect — First legatee, if takes absolute 


interest. 

A life estate witha vested remainder over is un- 
known to Muhammadan law. The creation of such 
an estate by will is a bequest subject to a condition, 
and in such a case the first legatee takes an absolute 
interest in the property, aud the remainder-man gets 
nothing. Ma HMYIN v. P. L. S. A. R.S. OHETTYAR 
FIRM Rance, 848 
Mussalman Wakf Validating Act (VI of 1913), 

s. 3. Sze Muhammadan Law—Wakf 937 
———~— §.3—Scope of — Particular purpose for 

which ultimate benefit is to be  reserved— 

Specification. i f 

The proviso to s. 8, Mussalman Wakf Validating 
Act, contemplates that the particular purpose or pur- 
poses for which the ultimate benefit is to be reserved 
must be specified and it is not sufficient to say 
“religious or charitable purposes.” PUNJAB SINDH 
BANK, LTD., LAHORE V, ANJUMAN HIMAYAT stam, LAHORE 

Lah. 937 
———— sS 3 (a)—“ Family” includes brother and 
his descendanis. 

The word “family “ as used ins. 3 (a) ofthe 

Validating Act includes the 
rother or the descendants of the brother so as to en- 


be 
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title them to claim to be the subjects of a valid 
wakf. BADRUL ISLAM ALI KEAN v. ALI BEGUM 

Lah, 465 

——---—8, 3 (a)—Person adopted by wakif and 

residing with him—Whether comes within definition 

of ‘family’—Beneficiary under wakf not member 

of family—Consequent inability to benefit under 
wakf—_W akf, if becomes invalid in its entirety, 

Where a person has been adopted by another and 
has resided with the latter, the former must be held to 
be a dependent relaticn of the latter and he comes 
within thedefinition of s. 3 (a), Mussalman Wakf 
Validating Act. 

The mere fact that the beneficiary under a wakf, 
not being a member of the wakif's family, cannot 
benefit under the wakf which is in other respects 
valid, will not be sufficient to set aside the wakf in 
its entirety. MUBARIK ALI v AHMAD ALI Lah, 149 
ss. 4, 3(a)—Held, mere provision regarding 

lad of descendants of family did not invalidate 

wakf, 

In s. 4, Mussalman Wakf Validating Act, 1913, it 
is provided thata wakf does not become illusory 
merely because the benefit reserved for charitable or 
religious purposes has basen postponed until after 
the extinction of the children or descendants of the 
person creating the wakf; only the ultimate bene- 
fit must be reserved for purposes which are, accord- 
ing to the Mussalman Law, proper objects of a valid 
wakf, 

Where the primary object of the testator is to 
create a wakf for charitable and religious purposes, 
the provision regarding the residence of the family 





does not invalidate the wakf. BADRUL ISLAM ALIT 
KHAN v, ALT BEGUM Lah. 465 
Nagpur Encumbered Estates Act (VI of 1876). 
See Penal Cole, 1860, s. 209 324 
Negotiable instrument—Transfer of—-Transfer 
by endorsement and transfer by assignmeni— 


Distinction—Transfer of Property Act (IV of 

1882., s. 137. 

The usual mode of transfer of a negotiable in- 
strument is by endorsementor by delivery. At the 
same time negotiable instruments are also choses in 
action, and as such may be transferred by assignment. 
All that the exemption in s 137, Transfer of Prop- 
erty Act, means i3 thata negotiable instrument need 
not only be transferred by an as3ignment like other 
choses in action, as their transfer is also governed 
by the specific provisions of the Negotiable Instru- 
ments Act. The only difference between a transfer 
by endorsement and a transfer by assignment of a 
negotiable instrument is that underan assignment 
the assignee acquires only the right, title and in- 
terest of the assignor, whereas the endorsee may have 
all the rights and advantages of aholder in due 
course. In anyevent, the assignment must be in 
writing and duly executed before the assignee of a 
chose in action can sue upon it. KaMALAKANT GoPALJI 
v. MADHAVJI VAGHJI Bom.145 
Negotiable Instruments Act (XXVI of 1881), 

s. 32—Promissory note in favour of co-parcener 

--Surviving co-parceners, if can sue on it on 

former's death. 

A co-parcener who becomes entitled by survivor- 
ship tothe jointfamily property of tbe family to 
which he belonged cannot sue on a negotiable instru- 
ment payable to the deceased or order, for he cannot 
give a valid and proper dischargeto the maker, by 
reason merely of the operation of law. Jt cannot 
be assumed that because the beneficial interest has 
survived to him, the legal title must follow suit. 
The co-parcener does not represent th® estate of the 


7 
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deceased member of the joint family. He gets the 
property by survivorship in his own right, and not 


as a representative of the deceased. KaAMALAKANT 
GOPALJI v. MADHAVJI VAGHJI Bom. 145 
———-—$, 64. Sze Promissory note 89 


————s, 64—Mere demand of money, whether 
presentation. 

A mere demand for the money does not amount 
to presentment of the note; the holder must exhibit 
the note and offer to hand it over on receiving pay- 
ment, Firem SHER MUHAMMAD KHAN GAMANUDDIN 
Kaan v. Firu Mian Hast AHMAD GUL ABDUL AZIZ 

Pesh, 89 
————S, 64— Plaintif not alleging presentment in 
plaint—Whether can be allowed to prove it. 

In a suiton a promissory note payable at a speci- 
fied place, the plaint contained no allegation of pre- 
sentment : 

Held, that the plaintiff could not be given an op- 
portunity of proving presentment. Firm SHER 
MUHAMMAD KHAN GAMANUDDIN Kyanv. Firm MIAN 
HAJI AHMAD GUL ABDUL AZIZ Pesh. 89 

ss, 64, 69— Words “other parties thereto” in 

8. 61, whether mean parties othenthan maker. 

Ia the case of a promissory note, the words “ the 
other parties thereto” do not mean parties other 
than the maker of the promissory note for in s. 69 
it is specifically laid down that a promissory note 
made payable ata specified place must, in order to 
charge the maker thereof, be presented for payment 
at that place. Firm Saer MUHAMMAD KEAN 
ZAMANUDDIN Kuan v, Firm Miran HAJI AHMAD QUL 
AEDUL AZIZ Fesh. 89 
———-38.76 (d)—Presentment, when not necessary — 

Drawer having no funds with drawee when bill 

is drawn—Presentment, if necessary. 

Under s. 76 (d), Negotiable Instruments Act, no 
presentment is necessary, as against the drawer, 1f 
the drawer could not suffer damage from the want 
of such presentment. This clause applies to a case 
where the drawer has no funds with the drawee at 
the time the billis being drawn or when it should 
have been presented, as also to a case where the 
drawer has no reasonable expectation that the drawee 
will accept for his accommodation. Masssrs, KHAZANA 
Ma Kuus CHAND?, G. DE LA Rug Brown Lak. 90 
————-S. 118 — Promissory note—Suit for con- 

sideration lent—Execution denied — Plaintiff's 

failure to prove consideration—Whether can take 

advantage of weakness in evidence of defendant. 
_ Plaintiff filed a suit for recovery of Re. 700 with 
interest and costs, stated tohave been borrowed by 
the defendant from the plaintiff and to be payable 
on demand. The plaint asserted that “ after taking 
the loan, the defendant made over two writings to 
the plaintiff for his satisfaction which are heretc 
annexed.” The plaintiff filed a document purporting 
to be a promissory note attested by witnesses and a 
receipt of the same date, The defendant denied that 
he had executed any promissory note in favour of 
the plaintiff and pleaded that the document filed by 
the plaintiff had been obtained from him by practis- 
ing fraud, and also denied the passing ofany con- 
sideration. The plaintiff led eviaence inthe first 
instance and the defendant produced rebutting evi- 
dence, The lower Appellate Court disbelieved 
the plaintifi's evidence and also considered that 
the defendant's witnesses were not worthy of belief. 
As the plaintiff failed to prove that the money had 
bena lent to fhe defendant, the Oourt dismissed the 
BULL ; 

Held, that the decree was good and the _ plaintiff 
pould not be allowed to take advantage of the weak- 
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ness in the defendant's evidence that the want of 
consideration had not been satisfactorily established, 
when his suit was professedly not based on the 
bond, LAL GIRWARLAL v. Dau DAYAL All, 197 

s. 118 (aj—Promissory note, suit on— 

Admission of execution of pro-note by defendants 

—Denial of consideration —lailure of plaintiff to 

prove consideration—Presumption under s 118 (a), if 

applies. 

The plaintiff suedon a rjromiseory note and a 
receipt on which he claimed that on that date 
Rs. 2,000 cash had been lent to the defendants. The 
defendants onthe other hand admitted the execu- 
tion of the promissory note and the receipt, but they 
denied thatthere was a loan of Ks. 2,000 cash. The 
plaintiff did not prove consideration nor did the 
defendants prove their allegations : 

Held, tbat under s, 118 (a), Negotiable Instruments 
Act, there isa presumption that every negotiable 
instrument was made or drawn for consideration and 
that the presumption applied in this case and hence 


the suit should be decreed. Ram NATH v. Kam 
CHANDRA MAL All,193 
N-W., P. Rent Act (XII of 1881), s. 9. Sen 
Agra Tenancy Act, 1901, 8, 22 888 
Oaths Act (X of 1873), s. 12—Agreement to take 
oath—Temple servant demanding fee—Refusal of 
both garties to pay—Effect—Procedure to le 
jcllowed, 
Where the form of the oath agreed to, itself 


involves the participation of the person who agrees to 
Le bound by the oath of tke other side and where 
the failure to take the oath is wholly attributable 
to the act or omission cf the person who agreed to 
be bound by the oath, the result in law is tLe 
same asif the oath had been laken. 

Where there was only one occasion cn which 
the oath was offered to be taken and the non- 
taking of the oath on that occasion was due to 
the unexpected demand of afee by the temple 
servant which neither side was prepared to meet 
at that time and when the defendant offered sub- 
sequently to take the oath paying the fees demand- 
ed by the temple servant, the plaintiff did not 
agree on the ground that this was a fresh offerand 
the Court dismissed the suit on the ground that 
plaintiff had refused to allow the oath to be 
taken ; 

Held, that the dismissal of the suit at this stage 
was not right, 

Held, further* that the proper course to be adopted 
was to issue acommission at the cost of the de- 
fendant directing the taking of the oath as agreed 
upon op a date to be fixed in presence of the plaintiff. 
BHAGHAVATHI VANNAN V. VEERA VANNAN Mad. 107 
holding— 

Auction-sale ın execution—Landlord treating it 

as abandoned and granting settlement to others— 

Auction purchaser’s rights for khas possession. 

In execution of a mortgage decree, land ina 
non-transferable occupancy holding was sold, and the 
landlords of a portion of it treated the holding as 
abandoned and granted a settlement to others : 

Held, that the auction purchaser was not entitled 
to khas possession of such land against the persons 
with whom the lands were settled or their tenants. 
Harish OHANDRA v., SHEIKH KADIR Cal. 702 
Opium Act (I of 1878), 8. 9— Opium recovered 

from search of house — Presumption as to wife's 

joint possession with husband does not arise. 

The possession of the husband does not necessarily 
connote that the wife was also liable under s,%, 
Opium Act, Where opium is recovered ona search 


` 
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|) 
of the house in which the accused lived with his wife 
the husband alone is responsible ferthe opium dis- 
covered and if cannot be presumed that the wife was 
also jointly in possession with him, WAZIR v EMPEROR 


Pesh. 598 
Oudh Civil Rules, r. 287 (lv)—Scope of. Sze Legal 
Practitioner 278 


Oudh RentAct (XXIl of 1886), s. 19. Sez Oudh 
Rent Act, 1886, s. 19-A 714 
————s§S,19-A, 141— U. P. Assistance to Tenants 
Act (VIII of 1932), s 2— Remission of rent of 
thekedar—Covenant that in spite of calamities no 
remission would be claimed—Remission for 
1337-1233 Fasli and 1339-1310 Fasli claimed— 
Oudh Rent Act (XXII of 1886), s. 19—Applicability 
to thekedars— Act (VIII of 1932)—Applicability 
—Held remission for 1337-1338 must be granted 
under Act (VIII of 1932), but no remission for 

1339-1340 can be granted. 

The provision relating to remission of rents con- 
tained in 8. 19-A of the Oudh Rent Act does not 
apply to thekedars and where there is a covenant 
between the thekedar and the landlord that inspite of 
calamities such as rain, locusts, etc., he would not 
‘claim remission, und the thekedarclaims remission 
for the years 1339 and 1340 Fasli, the claim must 
fail, But theclaim would be upheld for the years 
1337 and 1338 Fasli,in view ofe, 2 of U. P Assis- 
tance of Tenants Act (VIII of 1932) which is applicable 
to thekedars as wel]. The right of the thekedar will 
not be sifected by the covenant. ZAMIN ALI KHAN 2. 
SanKATA PRASAD Oudh 714 
—— —— $, 108 (2). Ser Court-fee 49 (b) 
——s, 108, c Į )— Suit for possession—Plaintiffs 

not found to have veen illegally ejected by landlord— 

Jurisdiction of Civil Courts, if barred. 

Where ina suit for recovery of possession of 
land subject of a lease, it is found that the 

laintifis were not illegally ejected by the land- 

ord, s. 108, cl. 10, Oudh Rent Act, does not apply 

and the Oivil Court is not debarred from entertain- 
ing it. SyrrowaAN Sınan v HHARAT Since Oudh 484 
$.108, cl. 10— Suit not only against landlord 

but also against rival tenants—Suit, if affected by 

s. 108, cl. (10). 

When the suit is not only against the landlord 
but also against rival tenants, the suit is not 
affected by the provisions of s. 108, cl, 10, Oudh 
Rent Act. SATROHAN SINGH v. BHARAT Sinan Oudh 484 
———— $8. 119,127, sub’s, (2), BER Court-fee 49 (b) 
SER Oudh Rent Act, 19686, s. 19-A 

714 

———-38.145—Rent decree—Decree amount not 

exceeding Rs. 500—Decree-holder, if entitled, more 

than three years after decree, toask Court to 

execute decree in manner different from that 
asked for in application already pending. 

Held, that having regard to the provisions of 
8. 145, Oudh Rent Act, the holder of a rent decree 
for asum not exceeding Rs 500 is not entitled after 
the expiration of a period of three years from the 
date of the decree, to ask the Court to execute the 
same in a manner different from that asked for in 
the application already pending, RAJESHWARI PRASAD 
v. KHATUMAN Oudh 295 
Oudh Rent Amendment Act (IX of 1934)— 

— Provisions reducing interestin 8.141, Oudh Rent 

Act (XXII of 1886)—Whether retrospective, 

The Oudh Rent Amendment Act (IX of 1934) 
which reduces the rate of interest in s, 141 of the 
Oudh Rent Act from Re. 1 to 12 annas, has not been 
gjven retrospective effect, ZAMIN ALI KHAN v. SANKATA 
PRASAD Qudh 714 





s 141. 
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Partnership. 


Ser Acknowledgment 260 
See Contract Act, 1872, s. ¢64 159 
Sres Muhammadan Law 701 (b) 





—— Accounts, suit for—Second suit for accounts 
—Maintainability when claim in it could have 
been included in first sutt. 

When a suit for accounts of 8 partnership has 
been instituted, a second suit for accounts, in con- 
nection with the partnership regarding claims which 
could have been included in the first suit, is not 
maintainable, NATHU MAL v, LADLI PARSHAD 

Lah. 378 ‘a) 

———--— Notice of death of one partner of defendant 
firm to one of the plaintiffs- Whether affects all 
plaintiffs with notice of dissolution. 

Mere notice of death to one of the partners of the de- 
fendant firm to one of the plaintiffs cannot affect all 
the plaintiffs with notice that the firm had been 
dissolved. BABU v. DAYAMBAI Bom -159 

One firm, if can be partner with another 

—Dissolution of such joint concern, whether comes 

under Stamp Act(II of 1899), Sch, I, Art, 46-B. 

One firm cannot be a partner in another firm, so 
that if three firms agree to combine their property, 
labour or skill in some business, they cannot be 
considered to be partners, If they do not forma 
partnership, there can be no dissolution of partner- 
ship within the meaning of Art. 46-B, Sch. J, Stamp 
Act. But ifthe firms constituting a concern belong 
to a sole owner in each case, there can be dissolution 
of parinership. Fira Narainpas l AcHHMANDAs v, 
DINA Natu All, 43 





Suit for dissolution — Defendant partners 
appointed Receivers—Costs for personal appearance 
should be ignored, 

In a suit for dissolution of partnership 
two of the partners (defendants Nos, 9 and 10) 
were appointed Receivers and in due course they 
filed their accounts and carried them in before 
the Commissioner. Defendant No. 9 filed objec- 
tions to the Receivers’ accounts before the Commis- 
sioner, and subsequently he filed exceptions to the 
Commissioner's report. On the objections being 
heard by the Commissioner, he madeanote that 
defendant No. 10 had appeared separately. Defendants 
Nos. 2 and 10 had appointeda certain firm, as their 
solicitors originally in the suit to represent them in 
their capacity as partners, and after they were ap- 
pointed Receivers, they instructed the same solicitors 
to represent them as Keceivers, and when the matter 
was before the Commissioner, apparently the solici- 
tors stated that they appeared separately for defen- 
dant No. 10; 

Held, that parties should not be allowed toappear 
in different capacities by different solicitors or 
different Counsel and that no question of double 
costs arose, The Receivers were appearing, both 
before the Commissioner and onthe exceptions before 
the Judge, to support their own accounts and 
defendant No, 10,if he wished to appear personally, 
should have severed from his co-Receiver; and as he 
did not do so, his appearance separately must be 
treated asanullity and any costs which he might 
have incurred on his personal capacity must be ignor- 
ed. IBRAHIM F. LALJII v. HUSSAINBHOY A. LALJI 

Bom, 579 

Penal Code (Act XLV of 1860), s. 27—Scope of. 
Under s. 27, Penal Code, the temporary possession 

of the wife should always be attributed to the hus- 

band. WAZIR v. EMPEROR Pesh., 598 

———— §. 34. SER Oriminal Procedurę, Code, 1898, 
ss. 236, 237, 238 _ 618 (b) 

reer, 84-—Scope of—Words of 8, 34, tf should 
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be incorporated in charge—-Common intention alleged 

against accused and confederates—Desirability of 

making reference to, 

Section 34, Penal Code, does not create or define 
an offence but merely sets out in what circumstances 
a person can be held liable foran act done by him- 
self and others asifit had been done by him alone, 
It is, therefore, not essential that the words of s. 34 
should be incorporated in the charge, although, it 
is desirable that some reference should be made to the 
common intention alleged against the accused and 
their confederates. If, however, itisclear that the 
accuged could have been in no doubt as to the nature 
of the facts alleged against them then it is immaterial 
if it happens that there is no definite reference in the 
charge of this common intention, for the accused can 
have in no wise been misled in their defence. Naa 
Taa HTIN v. EMPEROR Rang. 603 

SS., 34, 302—Common intention—Question as 
to existence of common intention is one of fact. 

‘Che common intention referred to ins,34, Penal 
Code, isan intention to commit the crime actually 
committed. Consequently, where the crime commit- 
ted is held to be murder, it is wrong to convict the 
accused under s. 326, Penal Oode, read with s, 34 of 
the Code. 

The question whether the accused acted with a 
common intention ornot isa question of fact which 
depends upon theinference that the Oourt draws 
from the evidence adduced at the trial; and ifa 
mano knows thata certain course of action in which 
he is taking part will under certain circumstances 
most probably result in death being caused, and 
still, with that knowledge, persists in this course of 
action, and death is caused owing to the eventuality 
which he has foreseen taking place, it may give 
rise to a legitimate deduction that he intended the 
causing of death if that eventuality does occur, and 


he would then be liable as thougn he had caused 
that death himself, NGA THA Ays v, EMPEROR ; 
Rang. 441 

S,75—Scope—Conviction under some other 


law—S. 75, if applies—Criminal Procedure Code 

(Act V of 1896), s. 562 (1L)—Whether limited to 

conviction under the Penal Code—Conviction under 

Bombay Prevention of Gambling Act—Whether a 

previous conviction within meaning of s. 62 (1). 

Section 7d, Penal Oode, deals only with previous 
convictions under specitied chapters of the Code, 
and a conviction uudersome other law would not 
attract the operation of the section. 

Section 562 (1), Uriminal Procedure Code, is ex- 
pressed in general language, lt appliesto a parson 
convicted ofan offence punishable with imprison- 
ment of not more than a certain period, and, that 
sub-section, unlike sub-s. (L-A), wnich only applies 
ia the case of convictions under particular sections 
of the Penal Oode, covers the case of a conviction 
under any law. le is impossible to limit the pre- 
vious conviction which prevents the operation of 
the section tə a conviction under the Penal Code. 
Oonsequeantly, a conviction under the Bombay Pre- 
vention of Gambling Act beinga previous convic- 
tion, s. 562 (1) cannot bs applied. EMPEROR v. CHHOTAN 
HasmaT ALI Bom. 378 b) 

s. 95. See Public Gambling Act, 186/, 

ss. 3, 4 65 

S.99—Public servant not acting in good 

faith—Applicability of s. 99. 

ihe provisions of s.y¥, Penal Gode, are inap- 
plicable, whey the act is not done by a public ser- 
yant in good faith. RAMJI Lan v, EMPEROR 


All. 1049 
e = :158—-G, L~X 


GENERAL INDEX. 


Ixxili 
Penal Code—contd. 


——§-s.100—Right of self-defence— Accused not 
admitting having stabbed  deceased—Hvidence 
showing that eaccused acted in self-defence—No 
specific plea of self-defence— Procedure regarding 
onus to prove exception. 

Where the prosecution evidence, and the circum- 
stantial evidence in particular, shows that the fatal 
blow was delivered after an attack had been 
made upon the accused, the accused cannot 
be denied the benefit of relying upon this 
feature of the evidence. namely, the right of 
private defence, even in the absence of a specific 
plea. In such circumstances to rely on the provisions 
of the Uriminal Procedure Oode which place the onus 
of proving the existence ofan exception upon the 


accused, and to argue that inasmuch as the accused at 


the trial did not admit having stabbed the deceased 
he did not raise the plea that he acted in self-defence 
would mean allowing technicalities of procedure to 
override the dictates of justice . 

Held, upon evidence, that the accused should be 
given the benefit of s. 100, Penal Oode, and that he 
acted in the exercise of a right of self-defence. GUL 
HABIB v. EMPEROR Pesh. 635 

Sa 103—Free fight with lathis to release 
woman—Injuries of same nature on both sides— 

Accused discontinuing fight after release of woman 

—Held, accused did not exceed right of private de- 

ence, 

ihe whole of the party were preventing the re- 
lease of the woman and there was nothing whatso- 
ever to show that she would have been released if 
the personsinjured had not been attacked. There 
was a free fight with lathis. Two of the accused 
were injured in the same way as the persons on the 
other side, They had between them fewer injuries 
than the others, but the difference was not great. The 
nature of the injuries was the same, that is, they 
were the injuries caused in the lathi fight, contu- 
sions and contused wounds on the head and other 
parts of the body. The accused did not continue to 
beat the other side after the woman had been releas- 





ed ; 3 

Held, that the accused who has aright of private 
defence, did not exceed that right even thougn more 
persons on the other side were injured. RamJi Lan 


v. EMPEROR All, 1049 
——— -$, 114. 

Sze Criminal Procedure Code, 1898, ss. 236, 237, 238 

618 (b) 

Ser Criminal Procedure Oode, 1898, s. 476 1040 

-—-———§, 120-B. SzE Penal Vode, 1860, ss, 395, 396 

176 


————§, 124-A—Speech recommending Bolshevik 
form of Government as preferable to present form 
— Whether comes within s, 124-A, 

All that the speech made by the accused amounted 
to was a recommendation of the Bolshevik form of 
Government as preferable to whatis generally called 
the ‘capitalistic’ form of Government, 2. e., the pre- 
sent form of Government, and all that the speaker 
did was to encourage the young men, whom he was 
aadressing, to join the Bengal Youtn League and 
to carry on a propaganda for the purpose of induc- 
ing as large a number of people in ludia as possi- 
ble to become supporters of the idea of communism 
as represented by the present Bolshevik system in 
Russia : 

Held, that the speech did not come within the 
provisions of s,1z4-A, Penal Oode, and it was not 


wise to institute prosecutions against makers of “® 
speeches ofthis kind. JamaL KRISHNA ISIROAR v, 
EMPEROR Cal, 204 


> 
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. e 
— — S. 124-A—Suggesting some other form of 

Government— Whether necessarily brings the present 

Government into hatred or contempt. 

To suggest some other form of Government is not 
necessarily to bring the present Government into 
hatred or contempt. KAMAL Krisuna Sircanv Em- 
PEROR Cal 204 
———-— 5, 143. Srp Penal Code, 1860, s, 353 481 

S.161—Offer of bribe to public servant for 
rendering service as such—Whether amounts to 

abetment of offence under s. 161. 

The latter part of s. 161, Penal Code, makes it an 
offence fora public servant to accept any gratifica- 
tion other than legal remuneration as a motive or 
reward for rendering cr attempting to render any 
service with a public servant as such and the offer of 
the gratification amounts to an abetment of offence 
under s. 161, Penal Code, 

The Divisional Forest Officer in his official capacity 
was holding a departmental inquiry in which M,a 
public servant, was cited as a witness. ‘the accused 
offered a sum of Rs. 100 to M as illegal gratification 
a8 a motive or reward for rendering him aservicein 
the proceedings before the Divisional Forest Officer 
by not giving evidence against him orso shaping his 
evidence as not to injure him, or generally by in- 
fluencing the Divisional Forest Officer in the accused's 
eis in connection with the allegations against 

im: 

Held, that in doing s0, he was attempting to bribe 
a public officer to render him service with another 
public servant who was acting as such and that he 
was guilty of an abetment of offence under s. 161, 
Penal Code, EMPEROR v, ALLAUDIN AHMED-FaksSRUDIN 


AHMED Sind 992 
———-§. 193. 
Szr Oriminal Precedure Code, 1898, s. 164 1118 
Sge Penal Code, 1860, s. 209 324 


———— S$, 201. Sze Criminal Procedure Code, 1898, 
s. 2693) 1090 

————- 88.209, 471, 193—Manager dealing with 
claim under Chota Nagpur Encumbered Estates Act 
(VI of 1876)—Whether a Court—False claim made 
to Manager— Conviction under s. 209, if legal— 
User of false document and perjury in the 
proceedings—Ojfences under ss, 471 and 193, if 
made out. 

The essential characteristic of a Court is that it 
is authorised by law to decide, inaccordance with 
law, disputes between parties that appear before 
it. In dealing with claims against the estate 
under the Ohota Nagpur Encumbered Estates Act, 
the manager is not deciding a dispute between 
two parties who have appeared before him for 
the determination of their dispute, Consequently, 
a manager in dealing with a claim under the Act 
is nota Court. That being so, a person cannot be 
convicted under s. 20%, Penal Code, for making a 
false claim before the manager. But where he 
produces a forged document in the proceedings 
before the manager, this constitutes a user of a false 
document within the meaning of s. 471. Like- 
wise the statement made by him before the 
manager must be taken to be evidence within the 
meaning of the Penal Code and if the evidence 
is false and intentionally given, the offence under 
gs. 193 is committed. Krwat Ram v. EMPEROR 

Pat, 324 
S, 215— Essentials of offence—Taking money 
from another in order to help him find stolen 
property and convict thief—Whether constitutes 
gifence—Points required to be proved open to doubt 
-— Benefit of doubt to accused, 
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The important point under s. 215, Penal Code 
is that the offender should know the criminal ` and 
screen him. It is not an offence to take money from 
another in order to help him to find stolen property 
and to convict the thief, In order that the act should 
come within the scope of s. 215, Penal Code, there 
should be evidence first, that property has been 
stolen: second, that the accused knew the criminal, 
and third, that he has failed to use all means in his 
power to cause the offender to be apprehended. 
When some of these important points appear to be 


open to reasonable doubt, the accused should be 
given the benefit of the doubt. Jan MAHOMED 7v. 
EMPEROR Sind 498 


8. 216~—‘‘Harbour”, meaning of. 

“Harbour” means the supplying a person with 
shelter, food, drink, money, clothes, arms, ammuni- 
tion or means of conveyance, or the assisting a person 
in any way to avoid apprehension, Nea Lin v Em- 
PERUR Rang. 500 
——— 88, 279, 337—Scope of s. 279—‘Any other 

person’, tf include occupants of vehicle which is 

being rashiy or negligently driven—Right of 
occupants to be protected. 

The words ‘any other person' in s. 279, Penal 
Code, are very wide, and are not distinctly 
limit to persons on a road, as distinct from 
the occupants of the particular vehicle which is 
being rashly or negligently driven. They are 
wide enough to include the occupants of the 
vehicle itself and the occupants of a motor-bus 
have as much right to be protected against rash 
ornegligent driving on the part of the driver 
of the bus as haveother people on the road.. 

Held, that where the driver had been convicted 
under s. 337, Penal Code, as he actually caused hurt 


to some ofthe occupants of the bus, ıt was not 
necessary that he should be convicted under 
s. 279, Penal Code, also, even if that sec- 
tion is applicable. EJAZ AHMAD v. EMPEROR 

Oudh 305 
——S. 300, Sze Penal Code, 1860, ss. 395, ao 3 


———--§8. 301, 307—Mistake—Accused shooting at 
A—B wounded by mistake — Accused, if guilty - 
under 8.307, 

Under s. 30), Penal Code, where a person who wishes 
to kill A by mistake kills B, heis as much guilty of 
murder as if he had killed A himself. Section 307 
provides for the punishment of a person who intends 
to commit murder bat fails in achieving his object, 
The effect of the two sections read together is that an 
accused person who shoots ` at A and wounds B by 
mistake would be guilty under s. 307, although he 
has not been able to get the person whom he intended 
toinjure, AMIR SADAT SHAH v, EMPEROR Pesh, 648 
s, 302. EE Criminal Procedure Code, 1898, 

s, 469 <3) 1090 
—— 5, 302—Accused overcome with passion at 

insults by brother— Provocation not sufficient to 
convert offence into culpable homicide— Existence of 
premeditation but period between entertaining idea 
to kill and killing short— Provocation held sufficient 
ground for not inflicting death penalty. 

‘he evidence for the prosecution and the accused's 
confession showed that the accused was overcome 
with passion at the insults which his brother had 
heaped on him in the presence of his friends, and that 
it was under the influence of a passion almost 
amounting to insanity that he procured‘and con- 
cealed a dao, made his preparations for the 
crime, and actually committed the crime. Thecrime 
was, in a sense, premeditated, inasmuch as the aç- 
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cused appeared to have thought it out carefully 
beforehand, and to have procured and concealed the 
dao for the purpose of killing his brother. At the 
same time, the period that lapsed from the moment 
that tha idea of killing his brother entered the ac- 
cused’s mind, to the time when he actually carried 
out his purpose, was very short, perhaps only one or 
two hours, and during this period the accused must 
still have been smarting under the insults which his 
brother is said to have heaped upon him in the pre- 
sence of friends : 

Held, that the accused clearly had some provocation 
although that provocation was not such as could 
operate to take the offence out of the section, that is 
to say, to convert the offence from one of murder to 
one of culpable homicide not amounting to murder, 
At the same time, the fact that the accused did 
commit the murder under the influence of such pro- 
vocation, is one on which great weight ought to be 
attached in considering the question of sentence. 
~ These facts considered with the age of the accused 
and the class to which he belonged and the state of 
mind that he was in at the time of the crime, justified 
infliction of the lesser penalty for the offence. 
MOMINUDDI SARDAR v. EMPEROR Cal. 67 
8. 302—Murder of brother by brother— 

Sentence—Fact that accused was only surviving son 

of widowed mother and that accused was filled 

with remorse after crime—Whether extenuating 
circumstance, 

In a case of murder of his brother by the ac- 
cused the circumstance that the accused is the only 
remaining son of his widowed mother and the cir- 
cumstance that he afterwards displayed considerable 





remorse ought not to be taken into consideration 
at all. What ought to guide the Court in a ques- 
tion of this character is the ascertainment of 


the state of mind of the accused at the time when 
the crime was committed. Whether or not a man 
‘who has committed an atrocious crime like this, is 
truly penitent, is a matter which ought not to be 
‘taken into consideration in deciding the question 
of sentence, at any rate so faras the Courts are 
concerned, though it might perhaps bea circum- 
. stance which might induce the Local Government, 

in the exercise of its prerogative, to remit the death 
penalty, But the question of provocation has to 
be taken into consideration in inflicting the sen- 


tence, MOMINUDDI SARDAR v. EMPEROR Cal. 67 
———— S. 302—Reasonable doubt as to guilt of 
accused, whether reason for lesser penalty of 


transportation, 
The Penal Code, provides two penalties for murder, 
namely, death and the lesser penalty of transporta- 
tion. The lesser sentence was never intended to be 
imposed ina case where there appears tobe some 
doubt. If the Court at the end ofa case is left in 
any reasonable doubt about the matter, it must 
acquit, but on the other hand if it is left in no 
reasonable doubt concerning the guilt of the accused, 
the appropriate penalty must in all cases, be imposed. 
Where there isa doubt in a murder case the Court 
should not and cannot passa sentence of transporta- 
tion for life. Jappu AHIR v. EMPEROR All, 1041 
S$. 302— Severe blow with deadly weapon 
fracturing skull—Victim out of recovery but dying 
after a month—Accused, if guilty of murder. 
Where a severe blow was delivered by the accused 
on the head of the deceased and the weapon used 
was a deadly one causing extensive fracture of the skull 
as not to leave much hope of recovery, even if skilled 
treatment had been applied from the beginning: 
Held, that the accused was guilty of murder and 
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that the fact that hedied only amonth after the 
commission of the offence was immaterial. JINAYAT 
KHAN v. EMPEROR Lah. 336 
8. 304. Sez Oriminal Procedure Oode, 1898, 

8, 537 


1129 
—— 8, 304-A—Rash and negligent driving— 

Criterion—Pedestrian knocked own and killed by 

negligence of driver—Negligence of pedestrian— 

Whether can excuse negligence of driver. 

Mere velocity of the vehicle is not the only 
criterion of rash and negligent driving. It may 
consist in taking, while driving, risks which by 
the exercise of a little diligence could have been 
avoided. 

Driving a car recklessly until it came so close 
io the pedestrian that it becumé impossible to save 
the collision cannot but be characterised as rash 
and negligent driving. It is true that ordinarily 
the pedestrians who use the road are not exempt 
from the duty to take care of themselves, 
but negligence, if any, on the part of a pedestrian 
cannot excuse negligence on the part of a driver 
of such a fast and dangerous vehicle as a motor 
bus. As between a pedestrian anda driver of a 
motor vehicle the responsibility of the latter is 
greater. He has a duty to keep better outlook 
than a pedestrian. The duty to use care increases 
in proportion to the danger involved in dealing 
with the instruments which for a man's own purpose 
he brings into relations of proximity to his 
neighbours. There is the strongest presumption 
(of negligence} both in fact and in law against a 
driver who runs down a person in day-light, 

Where the facts show that it was possible for 
the driver ofa car to have averted the collision 
inspite ofthe (real or assumed) negligence of the 
pedestrian by leaving a sufficient margin for the 
man to pass; nevertheless asthe collision occurred, 
the inference is irresistible that it was directly 
due to the reckless and negligent conduct of the 
driver of the vehicle. In these circumstances a 
driver of a motor vehicle is culpable even if there 
is proof of negligence on the part of the pedestrian. 

A driver ofa motor vehicle who is himself negligent 


cannot plead in his defence the negligence of a 
pedestrian whom he knocked unconscious and 
killed, MOHAMMAD Bux v. EMPEROR Nag. 330 
———$. 307. 
Sze Oriminal Procedure Code, 1898, s. 423 945 
Sen Penal Code, 1860, s. 301 648 
Ses Penal Code, 1860, s. 364 945 


——s. 318 —Alttempt to conceal birth of child— 

Essentials to be proved. 

In order to convict a woman of attempting to 
conceal the birth of her child, the dead body must 
be found and identified as that of the child of which 
she igalleged tohave beeu delivered. BAILABALA 
Dasr v. EMPEROR Cal, 761 


-———S, 318—Birth in hospital and known to 
nurses and others—Case of concealment of birth, if 
made out. 

Where the birth took place in the Medical School 
Hospital and was attended by nurses and others in 
the hospital who were well aware that the woman 
(accused) had given. birth to twins and ib was 
known to two women whom the nurse endeavoured 
to persuade to adopt the children and another 
relative of the woman (also accused) knew about the 

irth ; 

is Held, that there was no concealment of birth 

within the meaning of s. 318, Penal Gode, SAILABAIM 

Dasr v. EMPEROR Cal. 761 
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——S. 318—S. 318, scope of—Fact of birth 
merely disclosed to a confidant —E fect, 

Section 318, Penal Code is designed to punish 
a person for intentionally concealing the birth of 
the child from all and sundry, though she will 
not escape the consequences of her act if she merely 
discloses the fact of the birth to some confidant. 
SaILABALA DASI v, EMPEROR Cal. 761 
~—— — 8, 324. Serr Uriminal Procedure Code, 1898, 

ss. 236, 237, 238 618 (b) 
———Ss. 337. SER Penal Code, 1860, s. 279 
—— ss, 353, 143—U. P. Municipalities Act (IT 

of 1916), ss. 295, 314, 244 (1)—Medical Oficer and 

Santtary Inspector ordering accused to remove ice 

kept for sale as unfit for use—Accused adopting 

threatening attitude towards them—Assault, if 
committed—S. 314, if applies—Prosecution, if 
illegal—Executive Officer having with Chairman's 
sanction, delegated power under 3. 244 (1) to 

Medical Officer—Legal powers, if exceeded in 

Medical Officer ordering removal of ice, 

Where what the accused did was more than mere 
obrstuction or molestation in that they adopted a 
threatening attitude towards the Medical Officer and 
Sanitary Inspector on their ordering the removal of 
the ice kept by the accused as being unfit for use 
and in consequence the Medical Officer and Sani- 
tary Inspector had to leave the place ; 

Held, that the accused committed an assault ag 


defined inthe Penal (ode ands. 314, U. P. Munici- ` 


palities Act, had no application to the case and 
hence there was no illegality in the prosecution of the 
accused under s. 303, Penal Code: 

Held, also, that it was proved that power under 
s. 244 (1), Municipalities Act, had been delegated by 
the Executive Officer with the sanction of the Chair- 
man to the Medical Officer of Health and hence it 
could not be said that the Medical Officer was ex- 
ceeding his legal powers whenhe wanted to remove 
the ice from the accused’sshop. KALLU v. Dr. H. S. 
Durg Oudh 481 
——— 85. 364, 307—Held, after considering 

evidence, that accused could not be convicted under 

s. 364, but conviction under s. 307 would be proper. 

Held, after considering the evidence that, there 
was no evidence to show whether the deceased had 
died or was alive when he was dragged towards 
another town and if he was dead he could not be said 
to have been abducted‘as there could be no abduction of 
a dead person under s. 362, Penal Code, Even if he was 
alive and was, abducted, it was very doubtful if it 
could be said that he was abducted in order that he 
might be murderedor might be so disposed of as 
to be put in danger of being murdered. The 
nature of the assault made on him show- 
ed that the accused did intend to murder him but 
this assault was made before the abduction and 
there was at least a possibility thati the deceased 
should have been taken for the sake of concealment, 
Consequently, the accused could not be convicted 
under s. 364, Penal Code. 

[In the above circumstances the conviction was 
altered to under s. 307, Penal Code.} EMPEROR v 
Suro NARAIN SINGH Oudh 945 

s. 366— Girl not removed from lawful 
custody— Her marriage by brother— Offence of 
abduction, if committed. 

The girl was not physically removed from the 
custody of her mother because she had already been 
taken out of that woman’s custody by the Oourt : 

Held, that the marriage itself of the girl by her 
Brother could not be treated as a constructive form 
of kidnapping because her brother was!the person 
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who was entitled to give the girl away in marriage, 

Hence no criminal offence was committed. Nex Ram 

vy. EMPEROR All, 1047 

———— 8. 366—“Seduce", meaning of—Whether 
used in the limited sense of commitiing the first 
act of sexual intercourse. 

The term ‘seduce’ ins. 366, Penal Code, is used 
in the general sense of enticing or tempting, and 
not inthe limited sense of committing the first act 
of illicit intercourse. The eubstantial offence in 
the section is the act of kidnapping or abduction, 
and the intention or knowledge that the girl may be 
forced or seduced to illicit intercourse raises if to 
an aggravated form of the main offence of kidnap- 
ping or abduction and punishable with greater 
severity. The material words in the section are 
“« illicit intercourse” rather than “forced or seduc- 
ed.” It isthe illicit nature of the intercourse for 
which the kidnapping or abduction takes place that 


constitutes the aggravation of the offence and not 
the priority in point of time of such intercourse. 
LAKSHMAN BALA vV, EMPEROR Bom. 1048 


—~———s. 376— Bong fide 
Whether constitutes theft. 
The removal of property in the assertion of a bona 

fide claim of right, though unfounded inlaw and 

fact, does not constitute theft although a mere 
colourable pretence to obtain or keep possession 
of property would not avail as a defence. The 
question whether the claim is bona fide or not 
must bs determined upon all the circumstances of 
the case, and a Court ougt not to convict unless it 
holds that the claim is a mere pretence. BHURA- 
SINGH V. EMPEROR Sind 282 
S. 379—Gist of offence under; 

Jn order to constitute “theft” the factor of dis- 
honest intention must be present. Intention is the 
gist of the offence of theft: it isthe intention of 
the taker which must determine whether the taking 
or the moving ofa thing is theft. Ifthe taking is 
not done dishonestly, it willnof amount to theft, 
As a dishonest taking involves the intention to cause 
wrongful gain to the taker or wrongful loss to an- 
other, itfollows that where the circumstances show 
that property has been removed in the assertion of 
a bena fide claim oriright, a dishonest intention 
ciuxzot be attributed to the taker. In other words, 
where a person takes a thing believing genuinely 
and in good faith thathe has a right to take that 
thing or thatthe thing is his, it cannot be said that 
he bad the intention of causing wrongful gain to 
himself or wrongful loss to another. Gain to him- 
self or loss to that other, wrongful or otherwise, may 
ensue but the requisite dishonesty of intention can- 
not be attributed to the taker, BHURASING V, EMPEROR 


taking of property— 


Sind 282 
—§— 5s, 395. Sex Crimina] Procedure Code, 1898, 
s, 237 (1) 38 


—— ss. 395, 396, 300, 120-B — Dacoity— 
Gunners having lightmen to spot out persons—Shot 
fired only on lower part of body—Injury on stomach 
— Death — Held, there was no in tention to kill— 
Dacoity of the worst descriptionLeterrent punish» 
meni—Necessity of. 

In the course of a dacoity it appeared that one of 
the dacoits focussed the rays of anelestric torch at a 
person and another fired at him with a gun. The 
injured died as a result of injury onthe stomach, 
Each of the gunners had a Lightman attached to him 
to aid him in his operations. None was shot on the 
upper part of his body, and onthe other hand such 
shots as were inflicted were directed towards a com- 
paratively lower part. The flash of the torchlight 
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was intended to spot out the victim and for no other 
urpose: 

Held, thatthe intention of the dacoits was not to 
kill but only to cause some injury as would disable 
the deceased from offering resistance either by his acts 
or his shouts and the bodily injury was not sufficient 
in the ordinary course of nature to cause death and 
the first two clauses of s. 300, Penal Oode, wera ex- 
cluded. The accused were hence guilty not under 
s. 396 but only under s. 395, Penal Code. 

Held, also, that as tha dacoity planned and com- 
mittéd was of the worst possible description, deterrent 
- punishments were called for, PRAN KRISHNA CHAKRA- 
VARTY V. EMPEROR Cal. 176 $ B 
—---—— 5S, 399, 216-B—Group of persons sitting 

round fire—Some of them haring fire arms—No 

evidence of intention to commit dacoity—On seeing 
headman, running away—Held, conviction under 

s. 399, could not be sustained. 

A group of persons were warming themselves round 
a fire in the open paddy fields, and some of them got 
upand ran when the headman’s party approached, 
and.two of them were carrying fire arms and cartridg- 
es hidden in shan bags. There was no evidence as 
to why these people had met together or as to what 
their common intention was: 

Held, thatthese facts could not amount to proof of 
preparation for committing dacoity, Nea Lix v, Ew- 
PEROR Rang. 500 
————5.407. See Evidence Act, 1872, 3,54 282 
———— 5, 408—Complaint under—Production of 

receipts by accused—Trial Court finding them to be 

not genuine—Appellate Court recording order of 
acquittal on order sheet—Procedure, legality of— 

Question to be considered—Criminal trial—Judgment. 

In acomplaint under s. 408, Penal Code, for 
criminal breach of trust in respect of a sum of money 
made upof a number of items said to have been 
misappropriated by the accused while in service of 
the complainant, the accused produced a receipt and a 
shiaha. The Magistrate found these papers to be 
suspicious and convicted the accused, The Appellate 
Court considered that the shiaha and receipt were 
“highly suspicious,’ but observed that direct evidence 
to hold it to be a forgery was lacking. He thought 
that the absence of proof that the shiaha was bogus 
and the receipt a forgery was fatal to the prosecu- 
tion case and recorded anorder of acquittalon the 
order-sheet ; 

Held, that the procedure was to be deprecated 
and that Magistrates should ordinarily write regular 
judgments except in very simple cases. If the 
receipt and skiaha were not forgeries, the question 
was still to be considered whether in respect of such 
items there was failure to credit the money atthe 
time when it ought to have been credited and to 
remit it at the time when it ought to have been 
remitted and whether this failure was dishonest or 
not, and the question was whether there was dis- 
honesty at the time, and this question not having 
been considered, there was no proper trial of the 
appeal which would, therefore have to be heard again. 
GENA Lat v. TURANTLAL OHOWDHURY Pat, 332 

S. 414—Application of, toa case of person 
spending money stolen by another, 

Section 414, Penal Code, provides for the punish- 
ment of those who voluntarily assist in concealing or 
disposing of or making away with property which 
they know or have reason to believe tobe stolen 
property. In reality the question is whether the 
words “disposing of“ cover spending of money 
stolen by somebody else. The words cannot be 
divorced from their context and the intention of tha 
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section is to punish persons who subsequent to the 
commission of the offence either conceal it or make 
away with it by destroying or otherwise disposing of 
it. The section is intended to penalize persons who 
deal with stolen property in such a way thatit be- 
comes impossible toidentify itor use itas evidence, 
Ths section cannot apply to a case of a man spend- 
ing money stolen by another. AMAR Nata v, EMPEROR 
Lah, 835 

——$§-$§,448—Accused found in complainant's 
room at night—Allegation of mistake—Absence of 


evidence of intent to commit offence—Held, that 
offence under s, 448 was not established, 
The complainant and his brother occupied 


separate though adjoining houses. The accused 
was caught at night in the room where the 
complainant wasin bed. It was alleged on behalf 
ofthe accused that he had made a mistake 
in respect of the room, having intended to 
enter an adjoining room,to the south in which 
resided the wife ofthe elder brother of the com- 
plainant who himself was absent in another Dist- 
rict. It was not shown that when the accused 
intended to enter the house in possession of 
the complainant's brother, if was with intent to 
commit an offence punishable under s. 497 of the 
Penal Code: 

Held, that without any testimony from any wit- 
nees on the point, the offence of house tres. 
pass under 9. 448, Penal Code, was not establigsh- 
ed. NEPAL NONIA v. EMPEROR f Pat. 279 
———s.458. Srs Oriminal Procedure Code, 1898, 
s. 237 (1) 38 
——- Ss. 467. Sze Criminal Procedure Code, 1898, 

1040 

S, 471. See Penal Code, 1860, s, 209 324. 

———— 8S, 482. Sex Merchandise Marka Act, 1889, 

3. 19 168 

8.497—Adultery, evidence as to—Inference 

from circumstances—Circumstances must be such ag 

to fairly justify inference that sexual intercourse 
tool place. 

Direct evidence of the fact of adultery can rarely 
be possible, It has to be inferred from circumstances, 
but the circumstances must be such as to fairly 
justify the inference that sexual intercourse took 
place. W.J. PHILLIPS v. EMPEROR Oudh 6 (b) 

S. 497—Charge under s. 497—Dates of 
alleged commission of offence not definitely specified 

— Charge, if defective. 

Where a charge for adultery under 8. 497, Penal 
Codə, was sufficiently definite as regards the places 
where the offence was said to have besn committed 
but as regards the dates it was not possible to 
assign particular dateson which sexual intercourse 
took place in one of the places : 

Held, that it was enough to specify the period 
within which the offence was alleged to haves been 
committed and that the omission of the precise 
dates had nof in any way prejudiced the accused, 
W. J, PHILLIPS vt, EMPEROR Oudh 6 (b) 
~—— S, 497 —Prosecution under— Whether barred 

by 3.61, Divorce Act (IV of 1869). 

Section 61 of the Divorce Act does not forbid the 
Crown to prosecute and punish an alleged adulterer 
under s. 497, Penal Code, when moved to do so by 
an injured husband who isentitled to relief under 
the Divorce Act. What s. 861 forbids is a civil 
suit for damages. W. J. PHILLIPS v. EMPEROR 

Oudh 6 (b) 
———s. 500— Person getting information thet 
others are about to do him harm—Report to Police 

—Prosecution for defamation—Maintainability of. 


s. 476 
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If a person receives information that other persons 
are about todo him harm, he is surely entitled to go 
to the Police and ask for protettion without 
himself being bound to conduct the enquiry himself. 
The Police are there to make such enquiries and to 
protect people in need of protection and if he can 
show that he did receive theinformation, it cannot 
beheld that he did not act in good faith and was 
not acting in the protection of his own interests. 
Consequently, a prosecution for defamation for report- 
ing to Police cannot be maintained. Yro CHEoNG Cuew 





p. EMPEROR Rang. 93 
—ss. 500,499, Excep. (9), Ser Defamation 

91 

———— $8. 501, 500. Ses Oriminal Procedure Code, 
1898, s, 239 (d) 39 


s. 504—Complainant engaged in dispute with 
owner of shop and asked to leave shop—Offence 
under s, 504, 1f made out, 

Where the complaintin substance is that the 
complainant, a Police sergeant, wentto a shop 
and there became engaged in a dispute with the 
owner as a result of which he was asked to leare 
the shop, a conviction under s. 504,is not justi- 
fiable. QHAINRAI VALIRAM Vv, EMPEROR Sind 608 
—§. 504—Hesentials of offence—Intention to 

insult and thereby to provoke insulted person— 

Intention or knowledge that provocation is to cause 

breach of peace—Necessity of. 

Section 504, Penal Code, provides a remedy for 
abusive and insulting language, and it requires 
an intention to insult and thereby to give pro- 
vocation to the person insulted and an intention 
that such provocation should cause or the know- 
ledge that that provocation is likely to cause 
the person so insulted to break the public peace 





or commit any other offence, OBAtTNRAI VALIRAM v 
BMPERO Sind 668 


R 
Pensions Act (XXIII Of 1871), s. 6. See Oontract 

Act, 1872, s. 23 1106 
S. 7—Certificate granted—Pension, whether 

necessarily comes under s. 1. 

No doubt a certificate is not required fora suit 
about a pension mentioned in s. 7, Pensions Act, 
but the mere fact that a certificate is not required 
does nob make the proposition correct that if a 
certificate is granted then the pension in regard to 
which itis granted cannct be one mentioned ine. 7. 
AHMAD ALI KEAN v. RIYASAT ALI KHAN Al, 1106 

ss. 7, 11, 12—‘Pensions' im ss. 7 and 11, 
whether cover all kinds of pension, 

There is nothing in the Pensions Act, which states 
that the two kinds of pension in s. 7 and the four 
kinds of pensionin s. il of the Act comprise all 
possible kinds of pension; nor is there any reason 
to suppose that these six kinds do comprise all 
possible kinds of pension, AHMAD ALI KHAN v. RIYASAT 
ALI KHAN All. 1106 
—_—— S, 11—Compromise decree in regard to pension 

challenged -That pension falls under s. 11 must be 

proved, 

Where a compromise decree in regard to a pension 
is challenged, it must be proved after making pro- 
per allegation, that the pension falls under e, 11, 
Pensions Act. AHMAD ALI Kuan v, Rryasat ALI KEAN 


Ail, 1106 
—$ 12—Scope of s. 12, 

All kinds of Government pensions do not come 
under s. 12, Pensions Act. AHMAD ALI Kaan v RIYASAT 
ALI KHAN All,1106 
Personal /aw—Migration — Presumption— Rebuttal. 
eÀ Hindu carries his own personal law with him, 
and a member of his family would be governed by 
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that law unless itcan be shown that the emigrant 
renounced his personal law in favour of the lex loci. 
Such a renouncement of the personal law and the 
adoption of thelex loci would of course have to be 
proved, and there would be no presumption in favour 
of it merely by the fact that he was whatis called 
a ghar jawai and lived with his father-in-law. BHIMRAO 
v, PANJABRAO Nag.1042 
Plalnt—Construction. Sekr Hindu Law—Widow 216 
Pieadings—Amendment—Subject-maiter of plaine 
not within Court's jurisdiction—Court whether can 
grant amendment of plaint. 

Where ths Court has no jurisdiction over thé sub- 
ject-matter of the plaint, it has no right to direct the 
amendment of the plaint, Consequently, where a suit 
is filed ina Court for a sum beyond its jurisdiction, 
it cannot allow amendment of the plaint reducing 
the amount claimed so as to bring it within ita 
pecuniary jurisdiction. TIRKHA v. GHABI Ram , 
All. 516 

Suit by Oficial Receiver— Capacity in which 
he sues, nature of firm adjudicated, ete., should be 
stated in plaint. 

The Official Receiver should never in aplaint des- 
cribe himself merely as ‘The Official Receiver” 
he should invariably state that he is suing as Receiver 
of the estate ofsome person, to be mentioned parti- 
cularly by name who'ls insolvent, 

Where ina suit by the Official Receiver on a pro~ 
missory note in favour of the insolvent, it was not 
mentioned in the plaint as to how the Official 
Receiver obtained the right to sue on the note, and as 
to whether the insolvent was adjudicated gua manag- 
ing partner of firm or in his personal capacity ; 

Held, that the plaint should be amended in order 
to show these particulars and it was also necessary 
that the nature of the firm should beset out in the 


plaint. R. K. BANERJEE, OrrtoraL Reoetvery. S. M. 
N. AHMED Rang, 570 
Practice, 

Suz Benami 639 


Sze Oriminal Procedure Code, 1698, s, 439 498 
SER Evidence Act, 1872, s. 114 ill. (g) 707 
Ser Income Tax 718 FB 


Sre Madras High Court Original Side Rules of 


Practice o. 546 
——— Appellate Court. Sze Civil Procedure Code, 
1608, O. V, r. 20 92 


Comment on person's conduct, when can be 
made in judgment—Comment must be based on evi- 
dence on record - Judgment, 

A Judicial Officer may comment upon the conduct 
of a person ina case and comment severely if the 
evidence before him warrants such comment. On 
the other hand,ifthe evidence produced in the case 
does not warrant a comment upon a person, no com- 
ment on that person should be made, A Judicial 
Officer is not entitled to use his personal knowledge 
during the conduct of a case and cannot and should 
not comment on aby party in that case as the result 
of information received not in the caseitself but 
from outside sources, Where the comments 
complained of cannot be justified upon the 
evidence on the record, they should not form part 
of the judgment and cannot be allowed to remain 
as partofthe judgment, YED MUHAMMAD v., eee 

All. 881 

Counsel being engaged in another case is no 
excuse for absence— Necessity of making proper 
arrangements if they are unavoidably absent— 

Legal Practitioner. és 

The mere fact that a Counsel happens to be 
engaged inone Court is no excuse’ that the 
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Judges in other Courts, where he has cases, should 
wait for him untilhe can find time to attend to 
them. The mere fact that e Counsel ig engaged 
in some other Court should not justify the post- 
ponement of his other cases as they come up for 
hearing. Counsel should be present as their cases 
are called, and if they are unavoidably absent, 
they should make proper arrangements. DAYA 
Kisten KAUL v. MEHRAJ Din Lek, 609 
- Error in procedure adopted, if can deprive 
party of his substantive rights. 

An. erorrin regard to the procedure adopted can- 
not deprive a party of his substantive rights. Where 
8. person having a charge over a property by virtue 
of a decree attaches it, though the step is super- 
fluous, he cannot be deemedto have waived his right 
to treat the decree as one creating a charge, KUPPAN 
CHETTIAR v. KUTTIA KOUNDAN Mad. 201 

Evidence — Case should be decided on evidence 
and on observations made on local inspection, 

A case should be decided on the legally admis- 
Bible evidence placed before the Court and not 
on the light of the observations made on inspect- 
ing the subject-matter of the suit. U San Myav U. 
TIN Rang. 1092 

Evidence— Court not accepting party's evidence 
on some matters— Whether affects relief sought. 

The mere fact that on one or two matters the lower 
Court was not prepared to accepta party's evidence 
will not disentitle him to relief, for, in such cases, 
the conclusion of the Court rests not so much upon 
direct evidence showing that any deception was 
practised, as upon inferences arising from the situa- 
tion ofthe partiesand the nature and effect of the 
transaction, Rama PATTAR & BROTHERS v. MANIKKAM 

Mad. 485 

Huidence~—Credibility— Witness being man of 

no means does not necessarily show that he 18 not 
speaking truth. 

It may be that a witness is a man of no means 
but that does not necessarily show that he is not 
speaking the truth and unless his evidence is shown 
to be false,.it should not be summarily rejected. Yeo 
CHEoNG CHEW V. EMPEROR Rang. 93 

Finding based not on mere presumption— 

Findings must be accepted—Appeal. 

Where the Court has after a consideration of the 
entire evidence recorded a clear finding one way or 
the other, then the finding is based not ona mere 
presumption, buton theevidence, and has to be ac- 
cepted. LALGIRWAR Lau v. Dau DAYAL All. 197 
———Finding based on no evidence—Whether 

binding on Appellate Court. 

A finding based on no evidence isnot binding on 
the Appellate Court and must be set aside. ANNADA 
CHARAN Misra V. JHATU CHARAN Koy Cal, 512 

inherent powers of Court to re-call and 
cancel invalid orders. 

A Court has inherent jurisdiction to re-call and 
cancel its invalid orders, and to make such orders as 
may be necessary forthe endsof justice or to pre- 
vent abuse of the process of the Court. On principle 
there is no difference between an order passed by a 
Qourt and an order passed by an Officer acting judi- 
cially. The orders passed by both ara judicial 
orders, and if a Court has inherent power to correct 
its judicial orders there seems go justification for 
holding that anofficer acting judicially has not 
simular powers. If a Court has power to make such 
orders as may be necessary for the ends of justice or 
to prevent abuse ofthe process of the Court, an 
officer acting judicially must on principle have 
pimilar powers. It may be that the Oollector when 
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executing a decree transferred lo him under g. 6£ 
Civil Procedure @ode, is nota “ Court", but that fact 
by itself cannot divest him ofthe power to correct 
or to cancel his judicial orders provided valid 
grounds exist for doing so. Thereis no ruleof law 
that debars a Collector from re-calling his order 
confirming a sale if he is eatisfied that the order 
ought to be re-called in order to secure the ends of 
justice. AIJAZ AHMAD V, NAZIRUL Hasan All, 753 
—Issues—Duty of Counsel to get proper issues 

framed, f 

1t isthe duty ofthe Court to frame issues which. 
arise out of the pleadings ofthe parties, bþbauatit is 
also the duty of Counsel to get the proper issues: 
framed, BADRUL ISLAM ALI KHAN v. ALI BEGUM 

Lah. 
Issues, framing of—Parties aware of pik 
contesi—No clear issue as to sufficiency of area 
veserved—Non-framing of issue, ejfect of. 

Wherein a suit to obtain an injunction Lestraining 
the defendants, who are occupancy tenants in the vil- 
lage, from grazing their cattle on the land in suit which 
belongs to the plantiffs and which fell to their share 
at a partition of the shamilat, the Court has framed no 
issue as tothe sufficiency or otherwise of the area 
reserved for grazing purposes, but the parties appa- 
rently are fully aware as to what the real contest bet- 
ween them is, there can be no complaint made on this 
score. INDAR SINGH V. JAIL SINGH Lah. 85 
= Pleadings—Defecis in pleading tf can be set 

aside in Letters Patent Appeal. 

The Letters Patent Appeal is not the stage of a 
proceeding where defectsin the evidence and plead- 
ings ol a party can be set aside. AHMAD ALI KHAN y. 
RIYASAT ALI KHAN All, 1106 

Reltef—Instrument stamped— 

Defendant admitting contents—Suwit if can be 

decreed— Promissory note— Suit on note not 

sufficiently stamped—Facts of original loan and 
terms thereof set out in plaint—But no alternative 
prayer for decree on original loan—Amendment 

necessity of. i 

In a suit on promissory note insufficiently stamp- 
ed, all the facts ofthe original loan and ail the 
terms thereof were set out in the plaint and the 
only real defect in the plaint was that in the prayer 
the plaintiff had omitted to pray for a decree based 
on the original contract of loan, alternatively with a 
prayer fora decree based on the promissory note, 
Subsequently an application to amend the plaint by 
including such prayer was putin; 

Held, that even on hbis original plaint the plaintiff 
was entitled to succeed as on the original contract 
of loan, and that strictly an amendment of the plaint 
was unnecessary, although, it would simplify mat- 
ters if it were amended and that the suit should be 
treated after the amendment, as one for amount due 
on the original contract of loan. Mauna Po CHEIN v 
O. R. V. V, V. OHETIYAR Frew Rang. 533 

Second appeal. SER Uustom 796 
—Second appeal—Question of forfeiture—Must 

be raised early. 

lt isnot proper to allow a party to raise in 
second appeal for the first time the point that an 
anubhavam tenure has been forfeited by alienation 
in view of the conflict of decisions on the point ang 
the possibility that it may have to be decided as one 
of custom and not of law. OUHATHANNI Hayrran v. 
NARAYAN AYYAR Mad, 228 
Pre-emption—sSuit for pre-emption—Plaint only 

stating in general terms that plaintif had Tight of ® 

pre-emption— Replication before framing of ‘issueg 
stating how he had the right—Sufficiency of, 
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Where in a suit for pre-emption although the 
plaintiff only stated in the plaint jn general terms 
that he had aright of pre-emption, the matter was 
put beyond doubt in the replication, when the 
plaintitf clearly stated that he claimed to pre-empt 
the property by reason of his being a co-sharer in 
the property sold, and alsoas the owner of contigu- 
ous property and these particulars were supplied at 
the earliest possible opportunity and before the 
issues were framed : 

Held, that the pleadings taken as a whole made the 
plaintitt’s position quite clear and it could not be 
said that they did not disclose the plaintifi’s alleged 
cause of action with sufficient clearness or precision. 
Sat NARAIN v. MR, PHEROZE BEHRAMJI Lah, 658 
Suit for—Sale of “land to one having equal 

or superior right as plaintiff—Maintainability of 

suit— Mere allegation that purchaser has right of 
pre-emption, whether enough. 

lf the vendee sells the land to a person with a 
superior or equal right of pre-emption to the plaint- 
ii? who has instituted a suit to pre-empt, the plaint- 
ift's suit must be dismissed, but it cannot be laid 
down that, if a person alleges that he hasa right of 
pre-emption and has not, and the vendee sells to 
him, the right of pre-emption is defeated. Panna 
LAL v, SanwaL Das Lah. 905 
Presidency Towns Insoivency Act (III of 1909}, 

s. 52—Froperty obtained after adjudication— 

Official Assignee not intervening to assert right tow 

— Right of insolvent to deal with it—Suit by 

insolvent — Receiver not applying to be made 

plaintiff—Subsequent annulment of adjudication— 

Held, there could be no abatement. 

The Official Assignee can assert aright to proper- 
ty acquired by the insolvent after his adjudication 
and before his discharge. Unless the Official 
Assignee intervenes, so as to assert under s. 02, Pre- 
sidency Towns Insolvency Act, a right to divide 
amongst the creditors of the insolvent property which 
has been acquired by the insolvent after adjudica- 
tion, such after-acquired property may be dealt with 
by the insolvent himself, and third parties may 
acquire it fromthe insolvent. PooNaMOHAND PRATAPJI 
v. MOTILAL KAPUROHAND Bom. 542 
s, 104—Discretion under — When can be 

exercised—Complaint, if should be made at time of 

hearing discharge application— Questions to be 
considered in deciding if complaint should be made 

— Preliminary enyguiry, if necessary—Notice to 

insolvent, Yetessity of. 

Itisopento the Court at any stage of the pro- 
ceedings after the adjudication order has been passed, 
andeven after discharge, to exercise the discretion 
with which it is vested under s. 104, Presidency 
Towns Insolvency Act, Jt is not necessary, and in 
many cases it would be undesirable, that the 
Court should order that a complaint be made under 
s. 104 atthe hearing of an application for discharge. 
Diferent considerations arise when the Oourt is 
called upon to decide whether, and if so, upon what 
terms an insolvent should be granted his discharge, 
and-whether the Oourt should exercise the powers 
which it possess under s. 104. In considering whe- 
thera complaint should be made under s. 104 the 
Court has not only to take into account the probability 
of the criminal proceedings being successful or the 
reverse, but also must determine upon a considera- 
tion of the caseas a whole whether it is desirable in 
the public interest that an example should be made 
of an insolvent whose conduct has been so bad that 
Sriminal proceedings ought to be taken against him 
as a deterrent against the same or similar offences 
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being committed by the other insolvents. In any 
case the Judgeis at liberty to proceed under s, 104 
with or without a preliminary enquiry being made, 
An application under s. 104 is not one in which the 
insolvent against whom proceedings are proposed is 
entitled to take part, unless invited to do so by the 
Court. Hutitcannot be said that where an insolvent 
is not heard on an application under s. 104, the in- 
solvent is not thereby prejudiced in any way, because 
in the event of proceedings by way of prosecution 
being instituted he has, of course, ample opportunity 
of appearing and defending himself in those pro- 
ceedings when launched, le depends on the circum- 
stances; and, it may often be of great importance to 
the insolvent that he should have an opportunity of 
explaining to the Court the reasons why he contends 
thatthe Gourt should not proceed to the extreme 
limit of making a complaint under s. 104 against him 
ina Oriminal Oourt. Burma Dairy Co., Lrp.v. D. R. 
DESAI Rang. 644 
Principal and agent—Power-of-attorney—Power 


to purchase, whether implies power to borrow— 
Presumption. 
An authority to purchase does not imply an 


authority to borrow for the purpose. On the other 
hand, there is a strong presumption that the princi- 
pal did not intend to give his attorney power to 
borrow ifhe does not expressly state it. VIJIATHAMMAL 
v, M. KADIR SULTAN Mad, 242 
Probate—Revocation of grant of probate—Ĉircum- 

stances—Hxecutants unwilling to administer estate 

—Grant of probate, if can be revoked, 

It is open to the Uourt to revoke the grant of 
probate where the administrator had either left the 
country or absconded or could not be traced or 
expressed a desire to withdraw and circumstances 
may arise after the grant of probate which may 
make the grant useless and inoperative and thus 
justify revocation. The fact that the executants are 
unwilling to administer the estate is a circum- 
stance to show thatthe grant has become useless 
and inoperative and the grant will then be revoked. 
KAM PARSHAD V. SARDHA RAM Lah. 374 
Promissory note, See Oivil Procedure Oode, 1908, 

O. IL r.5 145 
—————Note in favour of agent of firm—Oral 

evidence to prove if promissory note is in favour 

of promissee personally or agent—Admissibility, 

Where a promissory note is executed in favour of a’ 
person whois the agent of a firmat the time of exe- 
cution, oral evidence to show whether it is executed 
in his favour personally or as agent of the firm is 





admissible, it, jK. BANERJEE, OFFIOLAL RECEIVER V. 
S. M. N. AHMED Rang. 570 
——Presentation, Sge Negotiable Instruments 
Act, 1881, s. 64 89 


Presentment—Note payable in Peshawar— 

Held, payable at specified place. 

Negotiable instruments are generally made payable 
at a particular towa. Where, therefore, a note is 
payable in Peshawar, it is payable at a specified 
placa within the meaning of 8. 6}, Negotiable ({nstru- 
ments Act. Firu SHER MUHAMMAD Kuan ZGAMANUDDIN 
Kuan v, Piru Mian Hast AHMAD GUL ABDUL AZIZ 

Pesh, 89 
Provincial Insolvency Act (V of 1920). 

Seg Civil Procedure Oode, 1903, s. 35-A 394 

Sau Civil Procedure Code, 1908, s. 73 347 
s, 4—Application for adjudication admitted 
— Appointment of interim Receiver— Proceedings 
under 8, 4, at Receiver’s instance before order of 
adjudicatton— Competency. 

Before an order of adjudication is made, it is not 





——is 
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necessary to inquire whether transfers madein 
favour of third persons are genuineor not, Con- 
sequently, where an application for adjudication is 
made and interim Receiver appointed, it is not open 
to the Insolvency Oourt to inquire, before the order 
of adjudication is made, as to whether a transfer by 
the applicant is genuine or not. An application by 
the Receiver to start proceedings under s,4 before 
adjudication is misconceived, BIBHUTI BHUSAN KHAN 
v, BIRENDRA Nata Roy, OFFICIAL Reogiver Cal. 704 
S 4—Order to interim Receiver to enter upon 
property of third perton—Whether within scope of 
3.4, 


An order to an interim Receiver to enter upon the 
property of third person is clearly not one within the 
scopeof s. 4, BIBHUTI Bsusan Kuan v. BIRENDRA 
Nara Roy Cal, 704 
——— 88. 4, 5, 59— Powers of Court under s. 4— 

Whether controlled by s. 59. 

Even assuming that s. 59, Provincial Insolvency Act, 
is exhaustive as to the duties and powers of a Receiver, 
it does not follow that it controls the powers of the 
Court under s.4, Under s. 4 of the Provincial 
Insolvency Act the Court would only decide questions 
of title which it may deem expedient and necessary 
to decide and would not summarily order a disputed 
debt to be deposited, nor would it be likely to enter 
intoan enquiry about the same. But it would not 
be beyond the capacity of the Court even to decide 
such a question. DHUDOHAND MARWADI v. B. R. 
KELKAR Nag. 990 
——— SS. 4, 75, 53, 54—Petition under s. 53 or 

s. A4—S. 4, if applies—Right of appeal under the 

Act, if strictly limited by s. 75. 

To a petition to set aside or declare as voida 
deed of transfer made by an insolvent under s. 53 
or s. 94, Provincial Insolvency Act,s. 4 of the Act 
has no application. The right of appeal is strictly 
limited by the provisions of s. 75 of the Act and 
there can be no appeal from a decision of the Dis- 
trict Judge passed in an appeal from a decision of a 
Subordinate Court, unless the latter is one under 
5, 4 of the Act. Jonn A. Davipv. A L. A. ALAGAPPA 
CHETTIAR Mad. 59 (6) 

S. 5—Court's power to carry out its own 
orders. 

Unders.5 of the Provincial Insolvency Act, the 
Courthas the general powers under the Civil Pro- 
cedure Code, and has power to carry out its own order. 


DHUDOHAND MARWADI v S. R. KELKAR Nag. 990 
— Ss, 6 (d), Ser Insolvency 610 
————-—-§.6 (d)—Attempt’ by debtor to deprive 


_ single creditor of fruits of his decree, whether act 
of insolvency. 

Under s. 6 (d), Provincial Insolvency Act, it is 
an essential feature of an act of insolvency that 
the act should he done with the intent to 
defeat or delay the creditors generally, of the 
debtor. It is insufficient to allege or to prove 
that the act was done with intent to defeat or 
delay any particular creditor, Where a debtor 
attempts to deprive any onecreditor of the fruits 
of a decree against him, it does not amount to an 
act of insolvency. Maune NYUN TIN v. Saw Eu 
HoKE Rang 610 
~ 8. 6 (g)—Notice by debtor to creditor that he 

will pay only a percentage in the rupee—Whether 

amounts toact of insolvency — Test in such cases 

—Act of insolvency —Right of creditor to have 

debtor adjudicated —Motive of debtor, if material, 

The test as “to whether the notice given by the 
debtor to the creditor amounts to an act of insolvency 
is to see What effect the notice would produce on the 
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mind ofa creditor receiving it as to the intention 
of the debtor with regard to his creditors and whe- 
ther it would convey to the creditor that the debtor 
was about to stop payment or had stopped payment. 

Inorder to meet the creditors, the debtors sold 
their property and offered to makea rateable distri- 
bution among their unsecured creditora, after satisfy- 
ing the mortgage debt, of the balance of the sale 
proceeds. The amount so available for distribution 
was three annas nine pies in the rupee for each 
creditor : 

Held, that when the debtors informed the creditor 
that they could pay no more ' than three annas nine 
pies in the rupee to their creditors they in effect gave 
notice that they were about to suspend payment of 
their debts and that it was an actof insolvency. 
The question as to the motives of the creditor or 
whether the adjudication was likely to benefit him 
need not be considered when he has satisfied the 
condition imposed by the Provincial Insolvency Act 
for filing a petition and for having the debtors 
adjudicated on that petition. Ganau VEERA BRAHMAN 
Vv Ganau JAGANADHACHARYULU Mad, 966 
S. 9 —Petition after three months from 

execution of deed but within three months from 

registration—If within time, 

A petition for insolvency filed within three months 
after the registration of the mortgage-deed which 
constituted the alleged act of insolvency, but more 
than three months after the execution of that deed is 
within time. Krrpa Ram v. SANWALA Ram 

Lah. 226 (a) 
Se 9 (1) (a)—Petition that debtor has com- 
mitted act of insolvency by registered deed-- 

Period of limitation prescribed by s.9 (1) (a), when 

commences. i 

When a petition is presented alleging that a debt- 
or has committed an act of insolvency by deod 
registered, the period of limitation prescribed by 
sub-s. 1 (a), 8. 9, Provincial Insolvency Act, runs 
from the date of its registration. LAKHMI CHAND », 
KrsHo Ram Lah, 226 (b; FB 

s, 9 (1) (b) (c)~—Date of registration is the 
starting point of limitation, 

For the purposes of s. 9 (1) (b) or (c) of the 
Provincial Insolvency Act, the date of registration 
of the document is the starting point of limita- 
tion and not the date of execution. Deyr DAS v. 
Mort RAM Lah, 413 

S. 9(1)(c)—Pertod of three months stated 
in 3.9 is a condition precedent and not a period of 
lLimitation—Three months expiring during vacation 

—Petilion presented on re-opening day — Validity 

— General Clauses Act (X of 1897), if applies. 

The period of three monthsstated ins. 9 (1) (c), 
Provincial Insolvency Act, is a condition precedent 
to the filing of the petition,that is to say, the 
petitioning creditor must, onthe day when he 
presents his petition, have in view some act of 
insolvency which the debtor has committed 
within the preceding three months. He has 
to see on that date, and on that date only, 
what acts of insolvency are available to him; 
and hecannot make use of any act of insolvency 
which has been committed outside the period of 
three months as that has ceased to be an act 
of insolvency. The period is not one of limita- 
tion. Section 10, Genera] Clauses Act, cannot be relied 
on soas to extend the time for presenting the peti- 
tion on the re-opening of the Court where the period 
of three months after act of insolvency expires during 
the closing of the Court. KAKU CHENCHURAMANA® 
REDDI v, PALAPU ARUNAOHALAM Mad, 1F R 


— 
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s.19—Absence of notice under—No prejudice 
caused—Adjudication order, if can be interfered 
with, 
_ Where no prejudice has been caused to the peti- 
tioner by reason of the absence of the requisite 
notices under s.19, Provincial Insolvency Act, there 
is no valid ground for interference with the order of 
(oleic JHANDA SINGH v Receiver, INsoLvENTS' 
STATE, AMRITSAR Lah. 94 
———~§. 24 (2)—Provisions are mandatory— 

Failure to observe provisions, if vitiates order— 

Distinction between debtors’ and creditors’ petition, 

af exists. 

The provisions of cl. ?, s. 24, Provincial Insolv- 
ency Aci, are mandatory and the failure to observe 
them vitiates the order ofthe trial Court. The section 
does not distinguish between debtors’ and credi- 
tors’ petitions. Fora Ram v, Bara Kuan Pesh, 259 

ss.28 (2), 55—Suit by creditor after 


presentation of insolvency petition—Decree before 
adjudication—Transaction, validity of, against 
Official Receiver—Doctrine of relation back— 
Mortgage—Suit by mortgagee to enforce clatm— 


S. 28 (2), af applies. 

The filing of a suit against a debtor prior to the 
adjudication although after the presentation of an 
‘ insolvency petition is not to be regarded outside the 
purpose of the Insolvency Act with reference to the 
provisions of s. 28 (2). 

Where the appellant filed asuit against the in- 
solvent aday after the presentation of the insolvency 
petition and obtained adecree before the date of 
adjudication, the insolvent having withdrawn his 
defence ; ` 

Held, that this was not a transaction which is 
protected by s.55 ofthe Provincial Insolvency Act, 
and, unlessit comes within the protection of that 
section, by reason of the doctrine of relation back 
the property of the insolvent must be deemed to 
have vested in the Official Receiver on the date of 
the presentation of the insolvency petition which 
was antecedent tothe date of the filing of the suit 
and the subsequent decres. 

Per Cornish, J.—A suit instituted by a mortgagee 
to enforce his claim under the ‘mortgage would be 
outside the Insolvency Act and s. 28 (2) would have 
no application to it. MuLuKTLA AonuTA RaMayya 
GARU v. OFFICIAL RECEIVER, Hast GODAVERI AT RAJAH- 
MUNDRY Mad. 460 
————$. 28 (7)—Auction-purchaser purchasing 

property of debtor after admission of insolvency 

petition but before adjudication—Title obtained, 
nature of. 

By the operation of s. 28 (7), Provincial Insolvency 
Act the title of the auction-purchaser who pur- 
chases the property of the debtor after the admis- 
sion of the insolvency petition but before the order 
of adjudication is not absolute but contingent on 
the insolvency application being dismissed. If the 
insolvency application is dismissed he gets an inde- 
feasible title, But if the order of adjudication is 
made he cannot claim any title as against the 
Receiver. There is an exception, however, in the 
case of a purchaser in good faith. JOGENDRA NATH 
KUNDU v. JoGNESWAR MANDAL Cal, 574 

ss. 28, 33, 39 — Composition — Sureties 
agreeing to pay creditors— Annulment of adjudication 

— Plaintiff's debt disputed by sureties—Suit in 

respect of tt— Suit, if barred by s. £9—Leave of 

Court, if necessary for sutt. 

Under a composition deed settled and approved by 
“he Court, two sureties hound themselves to pay the 
creditors a dividend at five annas in the rupee, and 
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were to be empowered to reimburse themselves out 
of the insolvents’ estate. The adjudication was 
annulled under s. 39, Provincial Insolvency Act. 
The plaintiff submitted claims in respect of two debts 
one of which was admitted by the sureties and the 
other was disputed. The plaintiff brought a suit on 
the disputed claim against the insolvent and the 
sureties : : 
Held, that s. 39 presented no obstacle to thesult as 
the debtin suit was not one proved under s. 33,and 
that leave of the Insolvency Court was not necessary 
under s. 28, inasmuch as the suit in itself did not 
affect the control of the Insolvency Court over the 


insolvents’ assets. M. V. MARULA SIDHAYYA v. L. 
GapiaI MUDDAPPA Mad. 592 
S. 34, See Provincial Insolvency Act, 1920, 

s. 55 361 ıb) 


———— s, 35—On application by  decree-holder, 
judgment-debtor adjudicated insolvent—Judgment- 
debtor applying for annulment under s. 35 on 
ground that judgment was obtained by fraud— 
Power of Insolvency Court to enquire. 

The debtor was adjudicated an insolvent on an 
application of a creditor who had obtained a decree 
on a promissory note. The debtor filed an applica- 
tion under s, 35, Provincial Insolvency Act, for an- 
nulment of the order on the ground that there was 
no consideration for the promissory note and that 
the judgment was obtained by fraud or collu- 


sion : 

Held, that the Insolvency Court had power to 
enquire into the consideration for a judgment-debt. 
The Insolvency Court would do so when there would 
be evidence that the judgment had been obtained 
by fraud or collusion or that there had been some 
miscarriage of justice. M, Koya MOHIDEEN KAKA v. 
HASHIM KHAN Rang. 333 
——_—— ss, 37,43, 53, 54— Annulment under s. 43 

—Vesting order under s. 87—Proceedings, if 

continue for all purposes—Appotintee’s power as 

Receiver—Proceedings under ss. 53 and 54 initiated 

prior to annulment, whether can be continued. 

When an Insolvency Court annuls an adjudication 
under s, 43, Provincial Insolvency Act, and also 
vests the insolvent's property in an appointee under 
s. 37, the Insolvency Court retains full power 
to give directions under s. 37 as to realisa- 
tion and disposal of the debtor's assets, 
An order under s. 37 does not continue the 
insolvency proceedings for all purposes. The person 
appointed under s. 37 has no longer by the mere fact 
of his appointment, the powers which a Receiver 
has under the Act. He has only such powers as are 
necessarily implied by the vesting order which are, 
to carry out the directions ofthe Court and those 
directicns, should, so faras the realisation and dis- 
tribution of the debtor's property are concerned, be 
in accordance with the provisions of the Insolvency 
Act. 

Where an application by the Official Receiver 
under ss 53and 54, Provincial Insolvency Act, is 
already pending when the order of annulment is 
passed under s. 43, and the person appointed under 


s. 37, is the Official Receiver who was Re- 
ceiver under the Act before -the annulment, 
the Receiver can continue to pursue his remedy, 


He cannot, however, initiate proceedings under ss. 
53 and 54 after the annulment. MoToRI VEERAYYA v. 
P. V. SREENIVASA RAO Mad. 1060 F B 
—§— ss. 37, 53, 54—'All acts theretofore done’ 

in s. 37, if includes seiting aside of %runsfer made 

by insolvent—Property, meaning of—Rights to 
fi collect money due to insolvent, if vests in appointee 
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—Adjudication, effect of—Appointee, status of— 
Right to execute decree in favour of Receiver in 
insolvency. 

The words all acts theretofore done” in s. 387, 
Provincial Insolvency Act, mean all acts done 
with a vjew to making sales and dispositions of 
property, including the setting aside of transfers 
made by the insolvent with a view ultimately of 
making sales of the property so recovered for 
the benefit of the estate in his hands and, 
therefore, ultimately for the benefit of the credi- 
tors, sven though fie actual final disposal of the 
property has not been made on the date of 
annulment of the adjudication and, therefore, 
the date on which the Receiver in insolvency 
qua Receiver ceases to exist. 

In s. 37, Provincial Insolvency Act, the 
‘property’ is used in its widest sense, that 
is to tay, it is used in the sense not only 
of the thing which is the subject matter of 
ownership, but includes also the dominion or 
the right of ownership or of partial owner- 
ship. The right to collect money due to the 
insolvent is ‘property’ within the meaning of 
s. 37 and it vests inthe appointee under the pro- 
visions of 8. 37, and the appointee can take necessary 
steps torealise the amount. 

Per Baguley, J.—On adjudication the existing 
property of the debtor vests inthe Receiver in 
insolvency, that is, the property of the debtor. By 
virtue of the powers givento the Receiver under 
ss. 53 and Sf, the Receiver is able, sometimes 
to increase the estate in his hands. It still 
remains the property of the debtor in the 
hands of the Receiver in insolvency, and when 
a vesting order is made the whole of that 
property in thehands of the Receiver in insolvency 
passes to the appointee, if there is one. If no 
appointee has the property vested in him, that 
property reverts tothe debtor, but only to the 
extent of his right or interest therein, and that 
must mean the extent ofhis right or interest 
ag it existedon the date of his adjudication. 

There is nothing in the Act which says that 
the appointee is to beranked lower than an ordi- 
nary bailee. In this case he is somewhatin 
the nature of a bailee for hire or reward, because 
provision has been madefor the drawing of com- 
mission. Execubing a decree and thereby prevent- 
ing the right to draw the money being complete- 
ly lost is a normal procedure in safe-guard- 
ing the estate in his hands so that creditors 
may later on have recourse to it. There is, 
therefore, no legal reason why he should not take 
the very proper course of executing a decree in 
favour of the Receiver in insolvency. R. K. BANERJEE, 
OFFIOIAL REOBIVER, MANDALAY v., D. SUCOARAM 


word 


Rang. 651 
——— § 39. See Provincial Insolvency Act, 1920, 
s. 28 592 


S. 41—Disckharge—Order refusing application 
for discharge — Appeal — Death of one creditor 
during pendency of appeal—Heirs not impleaded— 
Appeal, if abates asa whole- Creditor who died 
not having objected to discharge—Whether material 
—Order of discharge, nature of, 

Where on the death of one of the creditors during 
the pendency of an appeal from order refusing an 
insolyent’s application for discharge, his representa- 
tives are not brought on record, the appeal abates 
as a whole, thg efect of non-substitution of a 
necessary party being that the appeal as a whole 
becomes infructuous and incompetent, The fact that 
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that creditor had not raised any objection to the 
discharge isimmaterial asno effective order for 
discharge of an insolvent as contemplated by law 
could be passed in the absence of any of the credit- 
ors before the Court. An order of dissharge as 
contemplated by s. 41, Provincial Insolvency Act, 
could only be made in the interest of the general 
body of creditors of the insolvent, and the fact that 
one of them only raised objection tothe discharge 
was not material for the purposes of the Courts 
making an order which was toaffect the entire body 
of creditors, If, however, there was a Receiver in 
the insolvency appointed inthe case the absence of 
heirs of one ofthe creditors would not have ren- 
dered the appeal infructuous and incompetent, if the 
Receiver representing all the parties concerned was on 
record, JATINDRA Nata Saga v. KATIHAR Ort MILLs, 


Lro. Cal. 398 (b) 
-5, 43. Sse Provincial Insolvency Act, 1920, 
8. 37 5 060 


s. §2—Mere admission of debtor's petition 

—Creditor,if debarred from executing decree. 

The mere admission of an insolvency petition 
does not debar a creditor from executing his decree 
against the debtor. But where execution of a decree 
has issued against any property of a debtor and 
before sale thereof notice is given to the executing 
Court that an insolvency petition has been admitted 
the Executing Court is bound under s. 52, Provincial 
Insolvency Act, on application, to direct the property 
attached to be delivered to the Receiver, and the 
Receiver can sell the property for satisfying the 
charge on the property for the costs incurred by the 


attaching creditor. JOoGENDRA Nata KUNDU v. 
JAGNESWAR MANDAL Cal, 574 
———— sS, 52—No Receiver at time of sale— 


Executing Court, if bound to stay sale, 

The Executing Court is not bound to stay its 
hand if no Receiver to whom the attached property 
can be made overis in existence at the time of the 
sale. JOGENDRA Nata KUNDU v, JOGNESWAR MANDAL 

Cal, 574. 
————§,52—Sale of property by Executing Court 
—Application for delivery of property— Necessity 


of. 

It is only when an application is made to the Execut- 
ing Oourt for the delivery of the property that the 
Court is required by s. 52 of the Provincial Insolvency 
Act, to direct the property, if in its possession, to be 
delivered to the Receiver. In the absence of such an 
application the Court is at liberty to sell the prop- 
erty. The Provincial Insolvency Act, contains no 
provision for the Insolvency Court to allow or direct 
a sale by the Executing Court with or without any 


conditions. P. M. CHETTYAR Finn v. A.K A. OT, 
A, L. CHETTYAR FIRM Rang. 859 
——-— 88. 53, 54. 
Sep Provincial Insolvency Act, 1920, s. 4 59 (b) 
See Provincial Insolvency Act, 1920, s. 37 
651, 1060 
——-——s, 54— Fraudulent preference—Suggestion of 


mortgage dominating from debter—Absence of 

pressure from creditor—Transfer, tf to be annulled, 

Where at a suggestion from the debtor and not by 
pressure by a creditor,the debtor mortgaged his 
properties to the creditor who was only too pleased to 
advance 2 little more money in order to secure the 
debts which may or may not be proved to have been 
incurred: 


Held, that the transfer should be annulled under e, 


s. 54, Provincial Insolvency Act. Maung Po SAN v, 
RECEIVER FOR THE ESTATE oF Ko KYAN _ Rang. 638e 
————ss, 54, 53—Debtor mortgaging a small 


o > 


lxxxiv 


Provincial Insolvency Act—contd. 


g + 

portion of assets tn one of creditors to relieve 

himself from pressure to enable kim to continue 

business as of old—Held, no fraudulent preference. 

A debtor muet not of his own mere motion, with- 
out pressure or application, give a security to a 
creditor on theeve of bankruptcy, and if he does, 
that is a fraudulent preference. But if there be any 
pressure or negotiation for a security on the part of 
the creditor, then the fact that the creditor knows 
the deblor to be in embarrassed circumatances is no 
objection to the validity of the security. 

The debtor mortgaged a portion of his assets 
which was nota substantial portion to one of his 
creditors. The evident object was to relieve himself 
from the pressure of thesuch creditor to carry 
on, his business as before and it was found that 
he had not sold the goodwill of the firm or shops or 
buildings ; 

Held, that there was no fraudulent preference 
RATAN OFAND JAHWIRLAL v. PRAMATHA NATE GURA 

Cal, 1017 

Ss, 54, 53—Receiver in challenging transfer 

not pressing his case under s. 58—Transferee not 

allowed to adduce evidence to show sufficiency of 

price—Receiver, whether can beallowed in appeal 
to adduce evidence to show inadequacy of price. 


Where in challenging a transfer by the debtor, 
the Receiver does not press his case under s. 53, 
Provincial Insolvency Act, before the Judge and 


does notallow the transferee toadduce any evi- 
dence as to the fairness of the price but confines his 
case to one of fraudulent preference under s. 54, 
he should not, in appeal, be allowed to adduce fresh 
evidence as to inadequacy of price. RATAN CHAND 
JAHWIRLAL V, PRAMATHA NATH Guga Cal. 1017 
$8.54, 53—Transfer by debtor challenged 

by Receiver—Burden of proof, regarding want of 

good faith. 

Where a transfer by the debtor is challenged by 
the Receiver, under s.53, Provincial Insolvency Act, 
the onus is. upon him to prove the want of good 





faith. RATAN CHAND JAHWIRLAL v. Pramataa Nara ` 
GUHA Cal. 1017 
—— 8.55. Ske Provincial Insolvency Act, 1920, 
5. 28 (2) 460 
——~—— S. 55—Transactions protected by s. 55 


— Transaction, meaning of. 

Under s. 55, Provincial Insolvency Act, the only 
transactions which are protected are payments by 
the insolvent to any of his creditors, and payment 
or delivery to the insolvent, transfers by the in- 
solvent for valuable consideration or contracts or 
dealings by or with the insolvent for valuable con- 
sideration provided that such transactions take place 
before the dateof the order of adjudication and that 
the persons with whom such transactions take place 
have not at the time notice of the presentation 
of any insolvency petition by or against the 
debtor. The word ‘transaction’ within the meaning 
of s. 55, contemplates something done by the insol- 
vent. The word does not point to a proceeding in 
which the bankrupt is merely passive. MuLUKTLA 
AcHUTA RamMayya GARU v. OPFIOLL RECEIVER, Tast 
GoDAVERI AT RAJAHMUNDRY Mad. 460 
SS. 55, 34, 61 (1) (a) — Execution of 
mortgage as security for payment of rent to 

Government — Rent not paid — Adjudication— 

Government selling properties without notice to 

frecewer —Vatidity of sale— Proper course for 

Crown. 

_Where a person who had executed a mortgage of 
bis Immovable property as security for due pay- 
ment ofrent due to Government and committed 


— 
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default in payment thereof, was adjudicated insolvent 
and subsequently the Government sold the property 
without noticeto the Receiver who applied to have it 
set aside : 

Held, that ifthe Crown wished to rely upon the 
protection given by s. 55, Provincial Insolvency Act, 
io bona fide transactions prior to the date of the 
order of adjudication, it was the duty of the Orown to 
have pleaded the protection of that section and fur- 
ther the burden was upon the Orown to show that at 
the time of the transaction in question it had no 
notice of the presentation of an insolvency petition. 

Held, also that the sale should be set aside but 
that as thedebt due to the Crown was contracted by 
the insolvent before the date of adjudication, the 
debt dus to the Crown is provable in the insolvency 
under the provisions of s. 34 (2), Provincial Insolvency 
Act, and on proof of the debt the Crown would have 
priority in the distribution of the property of the 
insolvent under s.61(1)(@). Consequently, the pro- 
per course for the Orown to pursue is to prove in the 
insolvency the amount due on account of the rent as 
a debt, and then to claim priority under s. 61 (1) (a), 
SECRETARY oF State v., S O NIYOGI Fang. 361 (6) 

s, 59, Sere Provincial Insolvency Act, 1920, 


as. 4,5 990 
———8, 75. Spe Provincial Insolvency Act, 1920, 
S. 4 59 (b) 


ss. 76, 5—Costs—Discretion of Insolvency 

Court— Court, if can apply provisions of Civil 

Procedure Code (Act V of 1908), s. 35-A. 

There is no prohibition to a Court exercising its 
discretion iu the matter of costs and in the exercise 
of that discretion applying the provisions of s, 35-A. 
of the Civil Procedure Code, to such cases as it 
deems fit for that application, BAIJNATH V. MOTILAL 

Nag, 395 
Provincial Smal Cause Courts Act (IX of 

1887), s 15,Sch. Hl, Art. 8—Suit for rent of 

agricultural land—\Whether cognizable by Small 

Cause Court—Appeal, whether lies. 

A suit to recoverthe rent of agricultural land is 
not a suit ofthe nature cognizable by Courts of 
Small Causes and a second appeal lies even if the 
amount is less than Rs. £00. MAUNG Po Kyun v. 
Ma SEWE Rang. 804F B 
——-——-8. 16—Application to file award— Whether 

a suit, within the meaning of s. 16—Civil Procedure 

Code (Act V of 1908), Sch. I, para, 20. 

The expression “suit” in s. 18, Provincial Small 
Oause Courts Act, ig wide enough to include within 
its ambit an application under para. 20, Sch. IT, Civil 
Procedure Code, which is nota suit but is required to 
be registered asa suit. Oonsequently an application 
to file an award under para. 2u, Sch. I], in a suit 
within the meaning of s. 16, Provincial Small Cause 
Courts Act LOKUMAL v, DILSHER Sind 1102 
—— — 8. 17 — Deposit under— Provisions of 3.17 not 

complied with—Application toset aside ex parte 

decree—M aintainability of. 

The provisions of the proviso tos. 17, Provincial 
Small Oause Courts Act are mandatory and deposit 
of security should be made at the time of making the 
application, 

Where the deposit contemplated by s. 17, Provin- 
cial Small Cause Courts. Act, was neither made at 
the time of the presentation of the application, nor 
was it made within the period of limitation, nor was 
the period extended by the Court : 

Held, that the provisions of s. 17, were not observ- 
ed and thatthe application for seting aside the 
decree passed ex parte was, therefore, not maintain- 
able, Nanak OHAND v. Parma NAND Pesh, 1112. 
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S. 25—Question of jurisdiction involved— 
Eguitiesin favour of opposite party—Interference 
by High Court. 

Where the question of jurisdiction is involved and 
itis by no means a trivial one, the High Court 
should interfere in revision, even though the equities 
may be in favour of the opposite party. TIREHA v. 
Guast Ram All. 516 
Sch. ||, Art. 8. Szs Provincial Small Cause 
Courts Act, 1887, 8. 15 804 FB 
Art, 31—Claim for mesne profits — 

Appeal, whether lies—Transfer of Property Act 

(IV of 1882), s. 54— Agreement to seli—Decree for 

specific performance and possession — Wrongful 

possession by defendants—Swwit for mesne profits for 
three agricultural pertods—Held, plaintiff was not 
entitled—Specific Relief Act (I of 1877), s. 19— Civil 

Procedure Code (Act V of 1508), 0. IT,+. 2. 

Although suits for mesne profits are in the nature 
of suits for damages, as such suits often involve the 
taking of very complicated accounts, it was not the 
intention of the Legislature that such suits should 
be cognizable by a Court of Small Causes, 

The defendant had agreed to sell some fields to the 
plaintifi but having failed to execute a sale-deed, a suit 
was filed in which a decree was passed and in pur- 
suance of if and in compliance with the origialn 
agreement of August 17,1928, the defendannt on 
October 24,1931, executed a sale-deed and the plain- 
tiff was but in possession in December, 1931; early 
in 1932 the plaiutiff brought a suit for mesne profits 
for the years 1929-30, 1930-31 and 1931-32: 

Held, that the plaintiff did not sue for damages 
but did sue for mesne profits and that the suit was one 
falling under Art. 31 ofthe Second Schedule of the 
Small Cause Oourts Act. A second appeal, therefore, 
was maintainable, , 

Held, also, that the claim in reapect of the profits for 
thefollowing year must tail since the cause of action 
in respect of the suit for specific performance and 
for the profits for the year 1930-31 arose from the 
same causeofaction and under s. 19 of the Specific 
Relief Act it was open to the Court to grant the 
plaintiff compensation for the breach of the contract 
and it refrained from going so. In the circumstances 
the compensation whish might have been awarded 
could only relate to the profits which the plaintiff 
might have derived from being put in possession at 
the time of the agreement. The claim for the period 
during which the Court was entitled to award com- 
pensation covered the year 1930-3] and must be taken 
to have been finally disallowed, 

Held, further, thatthe claim for the period 1931-32 
however stocd on a different footing, the wrongful 
possession dated from the time ofthe decree since the 
defendant by failing to execute the sale-deed prompt- 
ly deprived the plaintiff of lawful title and access to 
the land, The proposition of the that wrongful posses- 
sion should be held to be from the beginning of the 
next agricultural year did not apply, Nevertheless from 
the very definition of mesne profits the plaintiff was 
not entitled to recover anything from the defendant, 
asthe defendant had derived no profit. HAJI 
PAPAMIYA Te BABULAL Nag. 1119 
Public Gambling Act (HI of 1867), ss 3, 4— 

‘King game—Held, the enclosure in which such 

game was played was not a gaming house and 

s. 95, Penal Code(Act XLV of 1860), applied, 

. In an enclosure erected for a variety entertainment 
one of the items was the ring game. This was a game 
where the pæblic may, if they so desire, try to throw 
brass rings, which they buy from the management 
at four to the anna, over small coins on a board, 





me mama 
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If they succeed in throwing a ring over a coin they 
keep the coins The coins ranged from one anna to 
& rupee: 

Held, that this enclosure could not be properly des- 
cribed as a “ common gaming house. nor the table 
reasonably be described asan “instrument of gam- 
ing.” Even iftechnically if could be so described, 
this was clearly acase of de minimis nonfcurat lex, 
a principle of law well recognized by Courts in 
India and enunciated by s. 95, Penal Code. - 

Heid, also that-this type of game when played for 
such small prizes was not the mischief aimed at by the 
Public Gambling Act, ABDUL QADAR JAN V. EMPEROR 

Lah, 65 

Public policy. Ser Madras Abkari Act, 1886, s. ap 
10 

Punjab Alienation of Land Act (XIH of 1900), 

2 16. Sexe Mortgage 206 
Punjab Courts Act (VI of 1918), s. 41 (3)— 

Granting of certificate under—Tests to see if 

certificate should be granted—‘vidence’ in s, 41 

(3), meaning of. 

In granting a certificate under s.41 (3), Punjab 
Courts Act, the test isnot whether the question in- 
volved is difficult but whether it is of sufficient import- 
ance and the evidence for and againstit is conflicting 
or uncertain, The word “evidence” in this sub-section 
does not merely mean the instances actually proved 
in a particular case, but also includes the entries in 
the published riwaj-z-ams and previous judicial. 
decisions in which the question of custom had been 
raised and decided. ACHHRO v, GANDA SINGH 

Lah, 119 
Punjab Custom (Power to Contest) Act gl! of 

1920), S. 7—Alienation of non-ancestral property 

— Defence that it is contrary to custom, if can be 

raised. 

Section 7 of Punjab Custom (Power to Contest) Act 
is intended to and does debar the descendants, col- 
laterals, or other relations of a proprietor from con- 
trolling his alienations of self-acquired or non-an- 
cestral property, and thus deprive them of the right 
which, according to the custom prevailling in some 
tribes, they might have possessed before its enact- 
ment. Itis immaterial, whether the contest to the 
alienation is raised by the descendants, collaterals or 
relations ofthe alienor in a suit instituted by them, 
by the 
alienee, MOHAMMAD ASGHAR V. GHULAM FATIMA 

Lah. 251 
S. 7—Awans of Gujranwala District— 

Bequest of non-ancestral property—Eniry of custom 

contrary to that in riwaj-i-am—Altenation, if can 

be challenged 

Notwithstanding anything to the contrary contain- 
ed inthe riwaj-i-am, a bequest by an Awan of 
Gujranwala of non-ancestral property cannot be 
challenged in view of s. 7, Punjab Custom (Power to 
Contest) Act. MOHAMMAD AsGHAR V, GHULAM PATIMA 





—— 


251 
Punjab General Clauses Act (| of 1898), s. 6. 
See Punjab Municipal Act, 1911, as amended by Act, 
IJI of 1933, s, 152 (1) 527 
Punjab Land Revenue Act (XVII of 1887), 
s. 117 (1)— Revenue Oficer, when can exercise 

` jurisdiction of Civil Court. 
Before a Revenue Officer can exercise the juris- 
diction of a Civil Court, there must be an applica- 
tion for the partition of the property pending in his 


Court with regard to the title of which he cane e 


undertake to adjudicate as a Oivil Court and, if 
there is no such application pending, he has eo 
jurisdiction to usurp the function of a Oivil Court 


e Railway—Plaintiff 
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e 
and to adjudicate on the question of title relating 
to any property whatsoever, SULTAN v. BAHADUR 
Lah. 1113 1b) 
s. 123. Sex Arbitration 510 
s. 123—Arbitrators not strangers— Day tr 
day minutes signed by parties—Award,if can be 
impeached for misconduct. 

Where the arbitrators were not mere strangers to 
the family and Lheir services had been secured in 
spite of their unwillingness to involve themselves in 
the matter and every one of the disputants was asked 
to sign, the day to day minutes of their proceedings 
and they did notreduce any suggestion to writing 
unless they had secured the consentof all the persons 
concerned, and the parties had acknowiedged the 
arbitrators’ services in no unmistakable terms of 
thankfulness and gratitude, it is not unreasonable to 
conclude that the parties were satisfied that tha 
arbitrators’ dealings were fair and square to them all 
and this detracts alot from the force of the objections 
that the parties advanced afterwards, regarding the 
conduct of the arbitrators. RAMESHWAR SAHAI v. 
BANWARI DAL Lah, 510 


Punjab Municipal Act (ill of 1911 as amended 
by Act IIl of 1933),s.2, Sze Punjab Municipal 
Act, 191], as amended by Act IT of 1933, 5, 152 (1) 

527 

——-——-5§, 5. Sge Punjab Municipal Act, 1911, 8. 121 

944 


— 





—-—_— 5, 33—-Nolified Area Commitiee delegating 
power to Secretary by general resolution to institute 
suit— Act, if ultra vires—Action of Committee, if 
can be validated by ratification. 

A Notified Area Committee cannot delegate ils 
powers to its Secretary by a general resolution with- 
out reference toany particular case to institute civil 
suits on its behalf. The Committee is controlled by 
the statute andcannot exercise any function which 
it is nct authorized todo under the statute and as 
the Punjab Municipal Act does not empower it to do 
go, its action will be ultra vires, It being an illegal 
act it cannot be legalised subsequently as ratification 
is of no avail inthose cases where the original act 
was ab initio’ illegal. NOTIWIED AREA OoMMITTEE, 
OKARA v. Kipar Nata ; Lah. 346 
———~8S. 121, 5—Condition resiricting umount 

which firewood dealer can deposit—Committee, 

whether entitled to attach. 

Obiter,.—The Municipal Committee are legally 
entitled to attach a condition tothe license given 
toa dealer in firewood restricting the amount that 
he can deposit. Mun Onannv. WMPEROR Lah. 944 


ss. 152 (1, (2) as amended by Act 

HWlof1933—Notice declaring certain areas as 

prohibited for prostitution, given before amendment 

—No new public notice after amendment — Necessity 

of new notice—Punjab General Clauses Act (I of 

1898), s. 6. 

In view of the provisions of s. 2of the Punjab 
Municipal Act and s. fi of the Punjab General Clauses 
Act I of 1898, the public notice declaring certain areas 
ag prohibited for prostitution issued in 1925, that 
is before the amendment of the Punjab Municipal 
Act bythe Punjab Municipal Act III of 1933, can be 
held to be in force even after the amendment and it 
isnot necessary for the Municipality to issue a fresh 
public notice under the amended cl. (l\ of s. 152 of 
the Municipal Act, EMPEROR v. Nawas BEGUM 

Lah, 527 
despaiching consignment of 
p from A to K at railway risk—Arrival at K but 

elivery not taken—Plaintiff asking to re-book goods 
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back to A—Railway company whether can be 

compelled, 

The Railway Company cannot be compelled to carry 
goods on terms imposed by a proposer which are 
contrary to the rules of the Railway Company. 


The plaintiff despatched a consignment of 
boots and shoes from A to K, at Railway, 
risk The consignment arrived at K but plaint- 


iff could not arrange for its delivery and at 
his request it was detained for a considerable 


time. The plaintif then asked the Railway Com- 
pany at K, to have the goods  re-booked from 
K to A In accordance with rules and re- 


gulations the Railway Company stated that the 
plaintiff should exeente risk note A if the goods-were 
to be re-booked. The plaintiff refused to execute 
Risk Note Aand brought a suit for compensation 
against the Railway Company : 

Held, that when the Railway Company carried the 
goods to K, they fulfilled their part of the 
contract and thatcontract came to an end and that 
the plaintiff had no cause of action either under the 
Railways Act orunder the Oarries Act. BADRUDDIN v. 
SEGRETARY OF STATE All. 526 


Railways Act (IX of 1890), s. 47 (1) (2)— Rules 
under—Any one infringing rules is punishable— 
Infringement of r, 17—Person need not be railway 
servant, 


Per Ferrers, J. C.—A Railway Station is private 
property, and itis intended for certain purposes, 
Of those purposes a public market is not one. The 
rule forbidding the hawking and exposure for gale 
of goods on any station or platform comes within 
the meaning of the words " (g) generally, for regu- 
lating the travelling upon, and the use, working and 
management of, the Railway,” and any person in- 
fringing the rules made thereunder is liable to be 
punished, for the words “any person” in cl. (2) 
cannot be taken to be used for the restricted class 
of railway servants but to the public in general 
also. 

Per Rupchand, A, J. O.—Section 47, Railways Act, 
authorizes the framing of rules in respect of differ- 
ent objects, and these are enumerated in cls, (a) to 
(g). A bare reading of these clauses makes it abun- 
dantly clear that except cl. fe), the other clauses con- 
template rules baing made not only for the guid- 
ance of railway employees, but also for the guidance 
of the public. There are a number of decided cases 
in which rules framed under some of these clauses 
have been held binding upon the public and not to 
be ultra vires of the section, 

Per Ferrers, J.C.—It appears from s. 134 of the 
Railways Act, that ‘‘any person committing any 
offence against this Act or any rule thereunder 
shall be triable for such offence in any place 
in which he may be............ . ” These words 
clearly show that any person not being a 
railway servant can be tried and punished for 
a breach of r. 17 made under s. 47. 

Per Rupehand, A. J. C.—In Ohap. IX penalties 
are provided for breaches of certain rules both by 
the Railway employees and the public, and se, 107, 
102, 117, 118 to 122, pre-suppose the framing of rules 
by the Railway under s. 47 of the Act, binding upon 
the public, the non-compliance of which is made 
punishable by these sections. 

There is no magic in the use of the expression 
“offence” It means any act or omission made 
punishable by the law forthe time being in force. 
Olause (2) of s. 47 empowers the railway to provide 
punishment for breach of the rules and thereby im- 
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Railways Act—concld. 
pliedly makes a breach of such rules an offence, 


SoBHRAJ RAMCHAND v, EMPEROR Sind 212 
$.135. Ses City of Bombay Municipal Act, 


18B8, s. 212 824 
Rateable distribution. Sse Civil Procedure Code, 
1208, 5. 73° 347 


Ratification, Ser Deed 26 


Receiver—Appointment of Receiver in execution— 
Application by judgment-debtor for directions to 
Receiver to pay him money for conducting appeal 
—Power of Court to give directtons—Dismissal 
of appeal from order appointing Receiver — 
Proper Court to give directions. 

Where a Receiver was appointed by the Goveran- 
ment Agent and the High Court dismissed an 
appeal against the order appointing himand the 
judgment-debtor applied to the Agent praying 
that the Receiver might be directed to pay him 
a certain sum of money for the purpose ofen- 
abling him to appeal to the Privy Council, 

Held, that it was the Agent who was the 
proper authority to give directions to the Re- 
ceiver and not the High Court. 

Held, further that a Receiver appointed in execu- 
tion is, quite as mucha Receiver appointed in 
the suit, an officer of the Court and holds moneys 
collected by bim subject to the orders of the 
Court and the Court had power to give direc- 
tions to him in respect ofthe disbursement of the 
money and in proper circumstances such dtrections 


may also befor the benefit of the judgment- 
debtor. K, V. JAGANNATHA Rao v. MAHARAJAH OF 
PITTAPUR Mad. 7O9 


Decree-holder complaining that trees on pro- 
perty consisting of cultivated land are being cut 
by judgment-debtors— Receiver appointed for whole 
property — Held, that Receiver should be appointed 
for safeguarding only trees, 

Where the mortgaged property in respectof which 
a decree for sale had been obtained consisted not 
merely of the jungle and the trees thereon but also 
of certain eultivated land and the decree-holder's 
complaint was only with reference to the trees in 
the jungle which were being cut by the judgment- 
debtors; 

Held, that the decres-holder's grievance being only 
with reference to the cutting of the trees in the 
jungle, it would be sufficient to appoint a Receiver 
to take charge of the trees inthe jungle so as to 
ensure that no further trees should be cut, pending 
the saleof the property, and that there was no real 
necessity for putting the Receiver in possession of 
the whole ofthe mortgaged property including the 
cultivated land. GOBARDHAN SINGH v, HAZARI LAL 

Oudh 586 
Records—General Land Register of Rawalpindi 

Cantonment, value of, in evidence— Corroborative 

evidence, necessity of—Evidence, 

Held, that it was not possible to place implicit 
reliance upon General Land Register of Rawalpindi 
Cantonment without corroborative evidence from 
other records of the Cantonment Board or other 


testimony of an unimpeachable character. MAMAN 
SINGH v. EMPEROR Lak. 8538 
Registration Act {(XVIofř 1908), s. 17 (2)— 


Compromise filed in Court in 1422 involving pro- 
perty which is not subject of case in that Court 
— Registration, necessity of. 


Where there is a compromise filed in Court before . . 


the amendmest of 1929 which involves property which 
isnot the subject of the case in that Court, then 
registration is unnecessary even in regard to that 
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property, AHMAD ALI Kuan v. KIYASAT ALI Kuan 
s All, 1106 
s. 77 — Registration in contravention of s. 117 
— Validity, 
It isarguable that though the document has been 
registered, yet as the registration was cflected in 
contravention of the express provision of s.77, that 


registration isinvalid and the document must be 
registered again. Kusnwark MEHRA v, Raseswart 
PERSHAD SINGH Pat. 395 





ss. 77, 73—‘Decree’ ins, 77, meaning of 
— Presentation for registration within thirty days 
of date of appellate decree—Sufficiency of -— 
Delay due to mistaken view of lower Court— 
Plaintiff, if can be deprived of benefit of decree. 
The word ‘decree’ as used in s,77, Registration 
Act, means a final decree; and ifan appeal is filed 
from a decree, the document may be presented for 
registration within thirty days of the date of the 
decree of the Appellate Court IE the decree of the 
lower Court is affirmed by the High Court that 
deeree will merge inthe decree ofthe High Court 
and if will be open to the High Court to pass the very 
order which the lower Appellate Court was compe- 
tent to pass and to direct thatthe document be re- 
gistered within thirty daya from thedate ofthe 
decree passed bythe High Court. Where the delay 
in the registration of the document was dus mainly 
to the mistaken notion of the lower Court that the 
plaintiff could not ask the document to be returned 
to him to be presented for registration before the 
expiry of thirty days, the plaintif should not be 
deprived of the benefit ofthe decrees passed in his 
favour in consequence of this mistaken view, KESHWAR 


MEHRA v KAJESWARI PERSHAD SINGH Pat. 395 
Religious endowment, Ser Custom 796 
Person without legal right but in aciual 


possession — Right to maintain suit for possession 

for benefit of endowment. 

A person without legal right, but in actual posses- 
sion of a muttor any other endowment, is entitled to 
‘maintain a suit for recovery of possession appertain- 
ing to it, not for his own benefit, but for the benefit of 
the muit orendowment, MOHAMMAD DALEMAN MOLLA 
», TasaDdi tq Hossain Cal. 544. 
Remand. Sze Criminal trial ogi 


Res judicata. Sse Civil Procedure Code, 1908, 
O. II, r. 2 620 
—-——Defenee that defendant is heir under 


Customary Law—Sutt against defendant —Subsequent 
suit basing title as heir under Muhammadan Law 
— Whether barred, 

Where a woman defends a certain suit under the 
plea that she is heir to certain property under the 
Customary Law and the sult is decided against her, 
a subsequent declaratory suit by her basing her 
title to the same property as heir under the Muham- 
madan Iaw is barred by res judicata, MALAKAN », 
SHERAN Pesh, 995 
———— Dismissal of suit on ground of misjoinder — 

Whether can operate asres judicata. 

The dismissal on the ground of mis joincer cannot 
certainly operate as res judicata ; and there will be 
even less scope, for application of O. NANI, r Jif 
the Court is held to have dismissed the suit, for 
no question of “abandonment” will then arise, VEDALI 
GURUYOEBHOTLU V. REDDI JOGAYYA Mad. 909 
—in execution proceedings— Execution, Sur 
Limitation Act, 1906, sch I, Art. J82 (5) 891 
— Mortgage — Suit by one co-morigages— 
Finding that other co-mortgagee has been paid— 
Subsequent suit by assignee of such co-mortgagee-—- 


Whether barred, 
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In a prior suit by a co-mortgagee for his share of 
the mortgage amount which he had beĉome entitled to 
under a partition deed the defence was that the 
otir sharer had received the whole amount This 
other sbarer did not contest the suit, It was held that 
the mortgage bond had not been discharged so far 
as the plaintiff was concerned but the other sharer 
had been paid. Subsequently, the other sharer'’s 
assignee filed a suit for his shareof the mortgage 
amount : 

Held, that the prior suit 
in the subsequent suit. 

Held, also, that it is necessary to adjudicate upon the 
claim of the co-mortgagee defendant in determining 
the amount due to the co-mortgagee plaintiff ina suit 
to which both the co-mortgegees and the mortgagor 
are parties, MANIYAM SIDDAMA NAIOKEN v, NANJAPPA 
GoUNDEN Mad. 448 
—Question in subsequent suit not raised in 

previous suitdue to form of suit—Whether bars 

subsequent suit. 

A proceeding in which the shebaiis raised a 
contest as regards their rights inter se cannot operate 
as res judicata in a subsequent suit in which the 
contest is as regards a right against the deity when 
the question could not be raised in the former suit 
due to the form ofthe suit, INDIAN IRON AND STEEL 
Co., Lro. v. BARA GopaL THAKUR Cal. 656 
--~—— Suggestion in judgment that pariy may bring 

another suit—Matter res judicata—Subsequent suit 

on suggestion, 

A matter which is res judicata cannot be agitated 
afresh merely by reason of a suggestion made in a 
judgment which was unnecessary to the decision of 


operated as res judicata 





the case, that the party mey bring another 
suit. MaLuKAN v SHERAN Pesh. 995 
Restitution of conjugal rights. See Hindu Law 


223 
—__——-Defence that wife was falsely charged with 
unchastity— Whether sufficient to refuse decree. 

Ta a guit for restitution of conjugal rights, brought 
by a husband, the defence by the wife, that she was 
falsely charged of unchastity by her husband, is not 
a sufficient ground to refuse a decree for restitution 
of conjugal rights, Kuisyen Dei v, MANGAL SEN 

All, 1016 
—Hindu marrying second wife— Whether 
sufficient reason to liveseparate. | 

Under Hindu Law a husband is entitled to marry 
more than once, and his second marriage would not 
be a ground for his previous wife's refusing to live 
with him. KISHAN DEI v. MANGAL SEN Ail, 1016 
Revenue records— Entries in—Value of. 

The entries in the Revenue Records cannot -be 
regarded as anything more than prima facie proof 
of the matters to which they relate. ABDUL RAHMAN 
KHAN v. LAOHHMI NARAIN Oudh 802 
Revision, Ses Criminal Procedure Code, 1898, s. H 

984 

~——— Court granting right of way for future—No 

finding that one existed—No plea of easement of 
necessity—Court acts without jurisdiction. 

Court granting aright of way for the future, in 
the absence of any finding that one had existed in 
the past and in theabsence ofa plea that a right of 
way should be granted as an easement of necessity, 
acts without jurisdiction. AKBAR v, Karam Suer 

Pesh. 924 

= Question of jurisdiction, if can be raised 

for first time before High Court when party 
raising ithas defied decree and acted maliciously. 

he question of want ofjurisdiction of the trial 

Qourt inan action for damages for wanton trespass, 





INDIAN CASES, 


11935 


Revislon—concld. 


will not be allowed to be taken for the first time 
in revision where the defendant raising the objec- 
tion has been persistenlty defying the decree pas- 
sed against him and was acting maliciously and 
ina high-handed manner, KAMASWAMI CUHETTIAR v, 
N. SUPPIAH CHETTYAR Mad. 37 
Riparlan rights—kight of each proprietor to use 
water flowing past his land, equally with others. 

Every riparian proprietor has a natural right to 
use the water ofa stream which flows, past his land 
equally with other proprietors, to have the water 
come to him undiminished in flow, quantity and 
quality and unaffected in temperature, and to go 
from him witbout obstruction, 

Where the plaintiffs’ natural right has been inter- 
fered with by the acts done by the defendants in 
raising their dam and sluices and damages had been 
caused to the working of the plaintiffs’ machines 
and the defendants have raised their dam and sluices 
only recently and have not acquired any prescriptive 
right to continue to do so, plaintiffs suit for damages 
and injunction must beallowed. HANUMAN PRASAD v. 
MENDWA All. 519 
RiwaJ-l-am - Custom entered in—Presumption—Onus 

to prove conirary. 

Courts are bound to make an initial presumption 
that the custom is as recorded in the riwaj-i am even 
though the eatry be unsupported by instances,and 
that the onus lies on those who allege that the real 
custom is to the contrary, MANGAL SINGH v. INDAR 
KvAR . Lah. 194 
— Custom recorded doubted by Settlement 

Oficers— Whether lessens burden of proof that 

custom recorded 18 not correct, 

The opinions expressed by the Settlement Officer 
doubting the entry in the 7vtwaj-t-am are entitled to ` 
weight and they lessen the burden on those seeking 
to prove that the statement of custom bythe tribe ig 
not correct, Narain SINGIT v. Basant Kaur Lah. 976 
Sale of Goods Act (iil of 1330), s. 27~—Owner. 

entrusting motor bus to agent—A gent getting registra 

tion certificate transferred in his own name—Sale 

to innocent third person—Owner's right against pur- 

chaser—Rule where two innocent persons suffer by 
. fraud of third, ; 

The defendant who owned a motor bus arranged 
with another person A that the latter should run 
the bus as his agent and left with A a letter signed 
by himself (the defendant) and addressed to the 
District Magistrate requesting that the permit in 
respect of the bus be transferred to A, A altered, 
this letter without the knowledge of the defendant 
into one addressed to the District Saperintendent of 
Police requesting the latter to transfer the registra- 
tion certificate to A. The registration certificate 
was accordingly transferred and the plaintiff pur- 
chased the bus from A in the bona fide belief that A 
was the owner: 

Held, that the defendant was not by leaving the 
registration certificate with A or by any conduct of 
his precluded from denying A's authority to sell 
the bus and the plaintiff, therefore, acquired no valid 
title to the bus, 

Unless the real owner has enabled the third party 
to occasion a loss by puttiug him directly in a posi- 
tion to do so by his (the real owner's} owa act, the 
real owner cannot be made to suffer by the acts of 
the third party. K, M. MOHAMBARAM v. BAM Narayan 
BRAHMIN Mad. 535 
Second appeal—Queslion whether entry in Record 

of Rights is rebutted by evidence is one df fact. 

The question as to whether an entry in Record of 
Rights is rebutted by evidence is one of fact, It ig 


» | 
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not permissible for the High Court sitting in second 
appeal to decide thia point of fact for itself. All 
it has to investigate is whether the ‘decision of the 
final Court of fact on the particular fact is vitiated 
by any error oflaw. Ram Racurya SINGH v. KAMAKHYA 
NARAYAN SINGH Pat.1134 
Suit to set aside ex parte decree obtained 

against plaintiff for damages for removal of a tree 

— Suit, if in the nature of title suit—Whether 

cognizable by Small Cause Court— Second appeal —~ 

Competency of. 

A suitfor the setting aside of an ex parte decree 
obtained against the plaintiff fora sum of money as 
damages foralleged removal of a tree, is of the 
rature of a title suit and is not cognizable by a 
Court of Small Causes and, therefore, whatever its 
value, a second appeal will He, Dropurr Mussir v, 
BenopD BEHARI Pat. 155 
Sikh Gurdwaras Act VII of 1925), s. 14 (16 

(2) (Wij—Forwarding of petition, whether conclusive 

proof that provistons of s, 14 (ii) have been observed 

—Applicability of s.16 (2) (iii), 


Under s, 14 (it), Sikh Gurdwaras Act, the forwarding 


of the petition is conclugive proof that the provisions 
of the section with respect to worshippers have 
been complied with. 

Proof of two separate matters is necessary in order 
that s. 16 (2) (224) should be applied, the first being 
that tbe institution was established for use by Sikhs 
for the purpose of public worship, and this is not 
& necessary inference, when the second proposi- 
tion concerning user of the institution only bas 
been established. Lacuuman Das v, ATMA SINGH 

Lah. 903 (b) 
Special Marrlage Act (lll of 1872), s. 24— 

Special Marriage Amendment Act (XXX of 1923) 

—§. 24, whether applies to marriage before amend- 

ment of 1923, ` 

Section 2t of the Special Marriage Act, which 
was inserted in the Act of 1872 by the Amend- 
ing Act of 1923 has no retrospective effect and 
does not apply to persons who solemnised their 
marriage under the Special Marriage Act before 
its amendment in 1923, Tauxru Baly, O. ATTAVAR 

< Mad. 77 
Special Marrlage Amendment Act (XXX of 

1923). Ser Special Marriage Act, 1872, 8. 24 77 
Specific performance—Agreement to .sale—Title 

not free from reasonable doubt — Specific 

performance will not be granted 

It is settled law that if there is reasonable doubt 
as to title to the properties, Courts will not exercise 
their discretion in favour of granting specific per- 
formance of an agreement to sell, THAMBIREDDI 
SESHUREDDI V. VANGALLU MALLAREDDI Mad. 878 
~—Dettor and - creditor—Debtor writing to 

creditor that if payment is not made within a period 
he will execute mortgage ~—Documents of title given 
to credttor—Suit for specific performance — Payment 
pending suit—Specific performance, if can be 
granted. 

The defendant who owed money to the plaintiff, 
on pressure put by the plaintiff to repay the 
amount or to furnish security, gave the plaintiff 
certain documents and also a letter to the effect 
that if the amount was not paid without much 
delay, he would execute a mortgage deedon stamp 
paper. The plaintiff sued for specific performance 
of the agreement to grant the mortgage cn the 
defendant's failure to pay: 

Held, that the agreement was clear and the 
terms sufficienély precisefor the Court to specifically 
enforce them; and even if certain payment 


158—G,. L~XII 





GENERAL INDEX. | 


‘ suffice 


Ixxxix 
Specific performancé—éoneld. | 


had been made perfding the determination nf the 
suit, the grant of specific performance could be 
made conditionaleupon the return of whatever had 
been received by the plaintiff; but under the cir- 
cumstances no personal decree would be passed 
against the defendant. CHIDAMBARA AYYAR v, N.V, 
SIVARAMAKRISINA AYYAR Mad. 297 
Specific Retief Act (1 of 1877), s. 9—Dispossession 

—Surt under s. 9, Specific Relief Act (l of 1877), 

not filed—Remedy. 

Jf a person has entered into possession lawfully 
and peaceably and if his possession is attempted to 
be disturbed bya person who has no title, he can 
maintain his possession by an injunction from the 
Court. If, however, he is dispossessed and does not 
sue for possession under s, 9, Specific Relief Act, 
he can only succeed on the strengthof his own 
title. JAY GOPAL SINGH Vv, PROBODH CHANDRA BHATTA- 
OHARJEE Cal. 445 
——— s8 19. Sex Provincial Small Cause Courts 


Act, 1887, Sch, II, Art. 31 1119 
— s, 42, 

SEE Iname 883 

SEE Master and servant 626 


S 42—Ferson in possession—Right to protect 
possession through Court against trespasser—Proof 
of possession at time of suit—Necessity' of. 

A person in possession is considered in law to 
have that legal character or right which is contem- 
plated by s 42, Specific Relief Act and can protect 
his posseesion through Court against a mere tres- 
passer. To claim the full benefit ofthe Jaw the 
plaintiff must unequivocally prove that he was in 
poseersion of the properties atthe time of the in- 
slitution of the suit, MALAN v. Mouan SINGH 

-~ Lah. 261 

$.42—Surt for declaration that decree is 
void—Maintainability without claim for con- 
sequential relief— Costs — Compensatory  costs— 

When can be made. 

Where the suit is fora declaration that a Privy 
Council decree was void, although itis not open to 
the Court to set aside such a decree, the plaintiff 
need not claim any further relief. Section 42 of the 
Specific Relief Act does not apply to suits ofthis 
sort and a mera declaration can be given that a 
decree is not binding upon the plaintiff. ln such a 
case, if there is no possible ground for claiming pos- 
Session and it is conducted as a suit for possession 
till the end and the plea of fraud is false and 
vexatious, an orderof compensatory costs may be 
made under s. 3i-A, Civil Procedure Code. Faripup- 
DIN AHMAD V. MURTAZA ALI KHAN Oudh 338 
Stamp Act (ll of 1899), s. 2 (15), Sch. |, Art. 45 

—Partition—Award—Decree on award directing 

partition— Whether an instrument of partition — 

Award stamped—Decree, stamp duty for—Award 

unstamped —Effect —Part of decree separable— 

Separated part, if can be proved without stamp duty. 

Just asit is not permissible to add to or subtract 
from the definitionas given ins, 2(15), Stamp Act 
similarly, it would be illegal to engraft any exceptions 


- or imposeany limitations on Art.45 beyond those 


thatare clearly set forth in the provisos. Every final 
order effecting a partition, passed by any Civil Court 
is an instrument of partition and so is every award 
by anarbitrator directing a partition, Standing by 
itself, therefore, either of the two is chargeable with 
duty of the amount indicated in Art. 45as the proper 
duty therefor, If therefore the award has been 
stamped with proper duty, twelve annas only would 
for the decree but where it is not so stamped, 
there ie no provision of law which can saye the decrege 


e © transaction’ of the purchase on 


kë 
Stamp Act—contd. 


from stamp duty as prescribed in Art. 45, Sch. T, 
Stamp Act. But where part of adecreais not 
inseparable from the rest of the decre for partition 
and the reliefs are joined together in one document 
for convenierice, such part is not liable to stamp duty 
and can be proved without referenceto the partition 
decree, ABDUL HassaIn Kuan v, MAHMUDI BEGAM 
e Lah. 502 
$.33—Maiter as to sufficiency of stamp 
coming before High Court under s.33—High Court, 
1f can see whether document is properly stamped, 
Where a matter relating to the sufficiency of stamp 
has come before the High Court under s; 33, Stamp 
Act, the High Court is entitled to see if itis properly 
stampedas the High Court has not delegated its 
power of examining and impounding any instrument 
under this section to any officer of the Court. 


DHIRENDRA Nara Poppar v., HEMANGINI Dasr Cal. 406 ° 





S 35, scope of, 

Section 35, Stamp Act, does not merely say that 
an instrument which is not duly stamped shall not 
be admitted in evidence, but it also says that the 
instrument shall not be acted upon for any purpose, 
and the passing of a decree upon such an instrument 
is “ acting upon" it. Consequently, it is clear that 
when a suit is brought upon an instrument which 
is not duly stamped, the admission of the contents 
of the instrument made by the defendant does not 
avail the plaintiff and a decree cannot be based on 
such an instrument, Maure PoCrein v, O. R.V. V. 
V. CHETTYAR Fiem Rang 533 
— Arts. 1, 5 (c\— Question whether a 

particular acknowledgment falls within Art, 1— 

Pests—Mere entry of memorandum of transaction 

of purchase of goods—Whether acknowledgment of 

debt or agreement—Liability to stamp duty. 

The question, 
ledgment falls within Art. 1, Sch. J, Stamp Act 
or is excepted from its operation by the proviso, 
will depend on the wording of the document con~ 
cerned. In considering whether a document is 
governed by the Article or the proviso, it 
is the document asit stands, and not the bargain 
to which it refers, which has been made 
chargeable to stamp duty. As has been well put, 
‘the duty is onthe instrument and not on the 


transaction.” If, therefore, a document isso word- 


ed that it expressly,or by necessary implicaticn 
comes within a particular provision of the Act, it 
must be stamped accordingly. But the implica- 
tion must arise from the phraseology used in 
the document, and not be a matter of legal 
inference or presumption. An implication of law 


does not involve liability to duty, though it may 


give rise to certain legal obligations. It does 
not, therefore, follow that simply because a parti- 
cular document is a good “acknowledgment” 
for the purpose of extending time under s. 19, 


Limitation Act, or that it may betho basis of 
a suit, that it must necessarily be chargeable 
to duty as an agreement under the Stamp 
Act. 


‘Phe defendant who had no previous account 
with the plaintiff purchased certain jewellery 
from the plaintif but did not “pay forit at the 
time and made an entry inhis nagal bahi. The 
thumb-mark of the defendant was also affixed. 
The list of the articles and their prices against 
them were entered in the bahi; i 

Held, that- it’ was a mere memorandum of a 
credit of the 

leces of jewellery at the prices stated, It was 
dike a youcher which a purchaser, who buys 
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whether a particular acknow-- 
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on credit, leaves at the shop of the seller, giving 
particulars of the articles bought and the price 
at which they have been bought. The fact thai 
the entry was made inthe bahi of the seller 
and not ona separate piece of paper made nc 
difference, The voucher or memorandum coulc 
no doubt beused as evidence of the fact tha: 
the purchaser had bought from the seller certair 
goods the price of which he had not paid at 
the time, but this’ circumstance did not conver 
it into “an agreement or a memorandum of agree 
ment.” If was, therefore, not an acknowledg 
ment of debt withinthe meaning of Art. leno] 
“an agreement or memorandum of agreement no! 
otherwise provided for’, chargeable under Art. 5 (c) 
Stamp Act, Nanak UHAND v., Farry Lak. 2845 £ 
—————-Art.45—Partition suit involving severa. 
reliefs—Compromise—Decree—Neither compromise 
nor decree stamped —Ezxecution of part of decree on 
payment of stamp duty therefor—Legality of. 

Where neither the compromise nor decree based 
on it in a partition suit involving several reliefs ie 
stamped, the partition decree can be regarded as 
consisting of a various number of deereeg and the 
decree holder can execute the part of the decree 
which he seeks to execute on payment of gtamy 
duty as required by Art, 45, Stamp Act. HARI Ram v. 
SIRI Ram Lah 877 
~——— Art, 46-B, Sez Partnership 43 
————- -—_—- Art 57—Scope of Art. 57— Receiver 

asked to execute security bond for Ra, 10,09°—Stamz 

duty payable. 

The language of Art, 57, Stamp Act, does not sug 
gest that the execution of the deed must be restricted 
to the case of the officer in question, On the other 
hand the words there, are wide enough to cover the 
case not only of the officerin question but also of the 
sureties who executed the security deed for the due 
execution of the office by the Receiver. Where there- 
fore a security bond is executed by the Receiver for 
Rs, 10,000 with a stamp of Rs. 7 annas 8 the bond is 
properly stamped, DHIRENDRA Naru Poppar v, 

EMHNGINI DASI Cal. 406 
Successlon—Bequest over to future natural born 

sons of daughter and future bequest over to agnates 

—Validity—Law as it stood in 1890— Will, 

excluding adopted sons of daughter — Validity— 

Succession Act (XXXIX of 1925), whether 

retrospective. 

A testator might wish that only a natural born son 
of his daughter should succeed to his property and 
that an adopted son should not succeed, but that is 
contrary to the principles of Hindu Law. It is true 
that a son adopted by a daughter would primarily be 
ason adopted to her deceased husband, but at the 
same time, when once he is adopted, he becomes 
clothed with all the attributes of a natural born 
son by fiction of law, and he would, therefore, be 
entitled to succeed to his maternal grandfather under 
the principles of Hindu Law.. A will by the grand- 
father, therefore, excluding him from succession, 
would be contrary to the principles of Hindu Law and 
therefore would be void. . 

Held, (after considering the terms of the will) that 
the bequest oyer to the future natural born sons of 
testator's daughters as well as the further bequest 
over in favour of agnates, were both invalid as per 
provision of Hindu Law, as it stood in 1890, 

- Held, also thatthe term ofthe will, which exclud- 
ed the adopted son of the daughter, were contrary: 
to the principles of Hindu Law and that after the 
death of the daughter the property would devolve ag 
per ordinary rules of Hindu Law, The Succession Act, 





~ 


~ 


a 


cording to the value of the property. 


k 
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1925, does not operate retrospectively, BAIMRAO 2, 
PANJABRAO Nag.1042 
Succession Act (XXXIX of 1925), whether 
retrospective. Sez Succession 1042 
s. 214 (1) (b)—Personal remedy under 
mortgage-deed darred— Decree for sale—Decree- 
holder dead—Application by legal representative for 
execution of deeree—Succession certificate, necessity 


of. 
Section 214 (1) (b), Succession Act, prevents the 
Court from proceeding upon an application of a 
person claiming to be so entitled, to execute against 
debtor of the deceased person, 8 decree or order for 
the payment of his debt, except on the production, 


by the person so claiming, ofa succession certificate, . 


for execution must be for ob- 
taining an order for the payment of his debt. 
Where the personal remedy under the mortgage- 
deed had become barred by time long before the suit 
was brought and the mortgagee was simply entitled 
to a decree for sale of the mortgaged property : 
Held, that the application for the execution of the 
mortgage decree for realization of the amount by 
sale of the mortgaged property was not an applica- 
tion to obtain anorder for the “ payment “ of his 
debt. No succession certificate was, therefore, neces- 
gary at all. MOHAMMAD IBRAHIM Y. BHAGWAN Das 
l dl. 885 
- 5, 292—Application under, dismissed for 
defauli— Fresh application not barred—Civil 
Procedure Code (Act V of 1998), O. LX, r. 9. 
“The application under s. 292, Succession Act, is 
really made in proceedings in the nature of execu- 
tion and is no bar to a fresh application being 
entertained in ihe exercise of inherent jurisdiction 
when the first application had been dismissed in 
default and not cn merits, HARIBUX V. BSHAMSUNDAR 
Lah. 384 (a) 
—ss. 373 (3), (4, 375—Case not falling 
under s. 373 (3) or (4)— Court's diseretion to ask for 
security—Contingent right of reversioners, protection 


But the application 








of. 

Whero the case does notfall under sub-ss. 3 and 
4, s. 373, Succession Act, it is discretionary with the 
Courts to ask for security. It need not be asked for 
to protect the contingent rights of the reversioners., 
MOER SINGH V. GUIRI Pesh.175 (b) 
Suits Valuation Act (VII of 1887), s. 8—Suit for 

declaration of property being wakf and for possession 

—Valuation for purpose of jurisdiction —Value of 

property. 

In a suit for declaration about a share in certain 
properly baing wakf property and for possession of 
the share, the valuation for the purpose of jurisdic- 
tion under s. 8, Suits Valuation Act, must be ac- 
Sgan MoizopvINn 

Oudh 296 


p, BENI MapHo 
Suz Criminal Procedure Code, 
129 


summary trial. 
1898, s. 342 


Tackling. Ser Adverse Posssssion—Trespassers 


68 

Tea Districts Emigrant Labour Act (XXII of 
1932)—Cases under, Act—Practice of calling 
minimum witnesses, deprecated, 


` 1n cases under the Tea Districts Emigrant Labour 


Act, a Magistrate is inclined to proceedon the 
minimum of witnesses with the result that a superior 
Court may find it necessary to remand the case for fur- 
ther evidence. This is a serious mistake productive in 
ths long-run of general inconvenience, BIRSA SARDAR 
y. EMPEROR @ Pat, 1124 
s, 183—5S. 18, scope of. 

The provisions of s, 18 (1), Tea Districts Emigrant 





GENERAL INDEX. 


` despatching her to 


“apply as the 
ed to express indignation at the defendant's wrong 


loss, RAMASWAMI CHETTIAR V. 


xel 


Tea Districts Emigrant Labour Act—concld, 


© 
Labour Act, relate only to taking the recruit to ihe 
depot; it has no bearing on any inguiry which may 
be necessary before the recruiter makes the arrange- 
ment with the recruit. Brrsa SARDAR V EMPEROR 
Pat. 1124 
sg, 21—Rules under s. 21—R. 30, validity of 
—Whether invalid as far as woman unaccompanied 
by husband is concerned—Recruiter's liability has 
nothing to do with liability of forwarding agent. 
The rule-making power is expressed very widely 
ins 21 (1) of Tea District Emigrant Labour Act and 
under it r. 30 is validly made and certainly so far as 
a woman unaccompanied by her husband is concern- 
ed. It makes no difference that the local forwarding 
agent also incurs liabilities under rr. 19 and 20 read 
with r. 32in respect of “women unaccompanied by 
their husbands.” Birea SARDAR v, EMPEROR Pat. 1124 
——— $8. 32,18 (1)—Kanowingly assisting married 
weman living with her husband to emigrate without 
husband's consent whether comes under s. 18 (1). ` 
A person knowingly assisting 8 married woman 
living witb her husband to emigrate as a labourer to 
atea garden without the consent of her husband and 
the tea garden with bis name as 
recruiter comes not only within the description of 
5.18 (1), Tea District Emigrant Labour Act but also 
within the description of recruiter in respect of such 
woman as also within the provision of s. 32 of the 
Act, BIRSA SARDAR V. EMPEROR Pat. 1124 


Tort— Private nuisance—Held, that respondent was 
liable for damage and his remedy mandatory 
injunction. 

Where a person comes to Court complaining of 
a private nuisance injuriously affecting him by 
physically injuring his property and interfering 
materially with his health there is a real cause of 
action and sucha cause of action is well recognized 
in law and is based on the maxim “sic utere tuo ut 
alienum non laedas.” The occupier of ahouse is 
liable for allowing the continuance on his premises 
of any artificial work which causes nuisance to a 
neighbour, 

The pit or well and boring pipe in the court- 
yard of the respondent's house were an artificial 
work maintained by him in his premises and the 
water collecting in the unfilled pit had percolated 
through the soiland caused damage to the appellant's 


wall: 
Held, that the respondent was responsible for 
this damage, and the only remedy which the 


appellant could effectively have against this damage 
was a mandatory injunction. MANUMAL JAROMAL 2. 
CoAMDAS SAHSANOMAL Sind 1103 


Trespass to land—Substantial damages, if 
can be recovered even if no diminution in value 
of property has occurred—Principle of restitutio 
in integrum, applicability. 
In an action for trespass to land, substantial 

damages may be recovered, though no loss or 

diminution in value of property may have occur- 
red. In actions for wanton trespass on land per- 
sisted in with violent and intemperate behaviour, 
the principle of restitutio in wntegrum does not 
damages that are awarded are intend- 





rather than to recompense the plaintiff for his 
N. SuPPIAH CHETTIAR 


Mad. 37 


Transfer of Property Act av of 1882)—Act, 
i = 


whether retrospectiwe. f 
The Transfer of Property Act is not retrospective 
and does not apply to a lease which is about tên 


xcii 
Transfer of Property Act--contd. 


years prior tothe Act. Sri Ram CHANDRA NAIK KALIA 
V, AJODHYA SINGH ° Pat, 399 


5. 3. See Transfer of Property Act, 1832, 
s, 130 £ 


25 
s. 6 (dd). Sz» Execution 710 
———— S. 6 (e), See Agra Tenancy Act, 1926, s. 220 





4 
-—— sS, 6 (h). Ses Contract Act, 1872, s, 24 267 
———s. 40, Sze Artificial channels 887 
S. 52 -Lis pendens—Suit by Hindu widow 





for maintenance claiming chargeover all family 
properties—Applicability of the rule. 
If ina suitby a Hindu widow for maintenance 


claiming acharge over the family properties, the 
properties are not specified or if they are enume- 
rated merely for enabling the Court to fix the 
quantum of maintenance, the doctrine of lis pendens 
will have no application; but if the property is 
sufficiently designated so as to make it directly and 
specifically the subject-matter of the litigation, the 
rule of lis pendens will apply even though the 
charge is claimed over all the properties of the 
family, RamaswamiI PJLLAI v. TRIOHINOPoLY Co- 
OPERATIVE OrgpIT BANK, LTD, at Putuurk Hien Roap, 


TRICHINOPOLY Mad, 778 
€. 53. Sez Civil Procedure Code, 1998, O.T, 
rr. 8, 13 2468 





—5, 53—Preference of one creditor over others 
for his pre-existing liabilities —Protection of. 
Unless the debt advanced to the mortgagor 

nat the time of execution of the deed can be 

considered as a part of his pre-existing liability to 
the mortgage, no preference can be claimed for 
that debt over the debts of other creditors, What 
is protected is the preference of one creditor over 
the others for his pre-existing liabilities and not 
for thosethat are being freshly incurred. WARYAM 
SINGH V. FIRM THAKAR Das DHAMALI Ram Lah, 254 
s, 53—Transfer partly to defeat creditors 

—Whether can be upheld as to the other part— 

Fraud, effect of—Exceptton in favour of transferee 

in good faith, 

If intent to defrand creditors is shared by a 
transferee there is no good faith and the transfer 
will not stand though full consideration has 
passed. If a transfer though in part for valuable 
consideration, is as regards the other part only 
an arrangement to defeat creditors, it is wholly 
veid ‘against the creditors, and cannot be 
upheld to the extent to which it is supported 


by consideration. It is fraud that vitiates the 
transaction and if fraud be established on 
the record, the transaction should not be held 


partially valid merely on the ground that part of 
the consideration was found to be genuine. The 
only exception that the law contemplates is in favour 
of a transferee in good faith and for consideration 
and if there are circnmstances which clearly nega- 
tive the presumption of good faith, the protection 
afforded by the exception cannot be availed of. 
WARYAM Sines v. Firmu THAKAR Das DHAMALI Ram 
Lah 254 
S. 54. Ser Provincial Small Cause Courts 
Act, 1887, Sch. II, Art. 31 1119 
S, 54—LHxzpres:ion ‘intangible thing in 3. 54— 

Meaning of, 

The expression “ intangible thing ° which is used 
in s. 54 of the Transfer of Property Act, applies to 
such incorporeal rights as easement, right to receive 
rent and profits, etc., and it could not have been 
meant to covera simple decree for money or for 
possession of immovable property. Even assuming, 
that the termis wide enough to cover rights created 





INDIAN CASES. 


- [1935 


Transfer of Property Act—contd. 


under a decree of the Court, having regard to ihe. 
context in which the expression is used, it must be 
construed to mean something ejusdum generis with 
the other objects mentioned in the section. SHRI 
THAKURJI © DWARIKA RAM i Pat. 276 
s 54—Instrument assigning decree for 
money— Whether requires registration. 

An instrument assigning a decree for money does 
not require registration. SORI THAKURJI v. DWARIKA 
Ram Pat. 276 
—— 88,58, 67—Contract Act (IX of 1672), 8. 

194— English mortgage — Incidents — Mortgugor 

granting power-of-attorney to mortgagee to collect 

rent as his agent—Held not inconsistent with 

English mortgage — Usufructuary mortgage— 

Essentials—Held on construction, that deed created 

an English mortgage and that possession by mort- 

gagee did not place them in position of mortgagees in 
possession and hence not liable on basis of wilful 
default but of actual receipt. 

There is nothing inconsistent with an English mort- 
gage inthe mortgagee making provision for the 
management of the property and thus ensuring the 
paymentof the interest,nor in the fact that the 
agreement expressly provides that such management 
of the properties and collection of rents should be as 
agent forthe mortgagor and not of the mortgagee. 
Consequently, a mortgagor of-an English mortgage 
can grant a power-of-attorney to the mortgagee to 
collect in the name of the mortgagor rents and profits 
ofa portion of the mortgaged premises, for ensuring 
the payment of interest. 

Section 58 (d), Transfer of Property Act, in the 
case ofa usufructuary mortgage contemplates, that 
tle whole of the mortgaged properties should be 
delivered and retained untilthe mortgage debt is 
paid off, 

Where a bond contains a provision, requiring the 
mortgagor to pay, in addition to the mortgage debt 
and interest thereon, further sums paid by the mort- 
gagee for the preservation of the property and Govern- 
ment Revenue, rents and all other costs, etc., the pro- 
vision does not affect the character of the mortgage as 
an English mortgage within s. 53 ie), of Transfer of 
Property Act. 

Ingredients and incidents of an English mortgage 
discussed, 

Per Dhavle, J.—In spite of the absolute transfer of 
the mortgaged property required under the definition 
of an English mortgage, the mortgagor has an in- 
terest left inthe property, and this interestis not 
limited to the right to redeem but extends to the 
receipt of the rents and profits of the mortgaged pro- 
perty (until the mortgagee chooscs to go into posses- 
sion and thus renders himself liable to account to the 
moitgagor not only for such rents and profits as he 
actually receives but also for those which but for his 
own mismansgement or neglect he might have 
received 

There is nothing in the Transfer of Property Act 
precluding a sale atthe instance of an English mort- 
gagee merely because he may bein possession of a 
part or even he whole of the-mortgaged property whe» 
ther with or without freedom from liability to ac- 
count as mortgagee in possession. 

The rights and liabilities of the parties to an 
anomalous mortgage are undoubtedly determined by 
their contract as evidenced in the mortgage bond 
(provided no question of local usage arises), but the 
provisions of the bond may easily import a sale and in 
such cases the mortgagee is entitled fa decree for 
sale though the bond contains no express provision 
giving him such a right, 
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. Held, on construction of document, (i) that the deed 
created an English mortgage as defined ins 58(e), 
Transfer of Property Act. 

(44) that the “substitute” appointed by the mort- 
gagees was the agent of the mortgagor and not of the 
mortgagee ; 

(tii) that the possession taken by the mortgagees 
had not theeffect of placing the mortgagees in the 
position cf mortgagees in possession. Consequently 
they were not accountable on the basisof wilful 
- default but of actual receipts by them. JANKI Nata 
Ray v, AsAD REZA Pat. 738 
——_—— $, 63—Moritgagee acquiring “occupancy right 

— Whether accession to mortgaged property. 

The acquisition of the occupancy rights of the 
ravyats by the mortgagees should be treated as aù 
accession to the mortgaged property. 

Two families took out a mortgage by zarpeshgi 
lease anda non-transferable occupancy holding waa 
“purchased by. the lessees : 

Held, that both the families were mortgagees and 
‘by acquiring occupancy lands separately they could 
have no better right in them than what they had if 
they had acquired them jointly and as such the 
occupancy rights acquired, formed an accession to 
the mortgaged property. Parmespwar Rar v, RAM- 
RUDRA PRABAD SINHA Pat. 162 

8.67. Sre Transfer of Property Act, 1882, 
738 
$. 92 — Subrogation — Conditions for— 

Mortgage in respect of which right is claimed 

must be redeemed in full. 

All that is necessary to confer the right of 
subrogation is that the mortgage in respect of 
which the right is claimed--should have been 
redeemed in full. If the ‘mortgagee agrees to let 
the mortgage be redeemed on payment of a smaller 
amount itis not necessary that the entire amount 
due gn the basis of the mortgage should be paid. 
SHIB CHARAN Das v Muqappam All, 643 

S. 108 (C)—Lease for a term— Covenant for 
quiet enjoyment, whether limiled to duration of 
lessor's interest—Death of grantor—Dispossession 
by third party—Liability of successors to make 
compensation — Implied and express covenanis— 

English and Indian Law. 

There is a distinction between implied covenants 
for quiet enjoyment and express covenants for quiet 
enjoyment in alease, In the former case they are 
prima facie limited tothe duration of the lessor's 
own interest though the term may not come to an 
end within the time but inthe case of express co- 
venants they areavailable for the whole term in- 
dependent of the termination of the interest of the 
grantor. In respect of the statutory covenant for 
quiet enjoyment enacted by the Transfer of Property 
Act, the principle to be followed is that relating to 
express covenants as the Act has not adopted the 
English Law as to implied covenants. Therefore, 
where a widow who has taken a premium and 
granted a lease fora fixed term dies during the term 
and the lessee is dispossessed by the reversioners 
those who inherit the self-acquisitions of the widow 
are bound to compensate the lessee in respect of his 
dispossession during the term. NANDI Reppr RAMA 
GovINDA REpDIv KARREPA LakenmMi REDDI Mad, 851 
————-8.108 (e)—Lease—Plaintiff taking lease 

of shop—Lease money paid in advance—Shop burnt 

—Sutt for refund of portion of lease money 

representing unexpired period — Whether can 

A Vad coniract—Contract Act (TX of 1872), 

s. 65, 

The plaintiffs had taken a shop on lease from the 
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for a refund of the portion of the lease 
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defendants and had paid the lease money in ad- 
vance. The buiMing in which the shop was situat- 
ed caught fireand was burnt. The plaintiffs sued 
money re- 
presenting the unexpired period. It was found as a 
fact that on the destruction of the premises by fire the 
plaintifis did inform the defendants of their intention 
to terminate the lease under s. 108 ʻe) of the Trans- 
fer of Property Act: 
_ Held, that this was a finding of fact with which tbe 
High Court would decline to interfere in revision and 
that as the contract had become void, the parties were 
governed bys. 65, Contract Act, and the claim suc- 
ceeded. SHRAWAN V SHEORATAN Nag. 358 
——— 8. 111 (8)—Tenancy before Act—Forfeiture 
for breach of condition or dental of title— Overt 
act of landlord to forfett, whether necessary to 
cause forfeiture. 

Even in respect of leases prior to the Transfer of 
Property Act, for a forfeiture of a lease on the ground 
of a breach of covenant inthe lease or denial of title 
to be complete, there must be a further acton the 
part of the landlord showing his intention to deter- 
mine the lease. The breach of the condition or 
repudiation of title does not ipso facto entail a 
forfeiture. 

-Therule contained in e. 111 (g) of the Transfer 
of Property Act applies to tenancies created even 
before the Act as the rule of justice, equity and good 
conscience, PATRONI J.AKSHMU NAIDU v. GANDHAM 
VENKAYYA Mad.1093 
— $, 117—Bengal Tenancy Act (VIII of 1485), 

es. 155, 10,65— Right to hold land for collecting 

agricultural rents— Whether constitutes tenure within 

-the Act. ° 

The right to hold land for the purpose of collect- 
ing agricultural rents, whether or notit constitutes 
a tenancy for agricultural purposes within the mean- 
ing ofs. 117 ofthe Transfer of Property Act, does 
constitute a tenure within the Bengal Tenancy Act, 
Sri RAM CHANDRA V. AJODHTA SINGH Pat. 399 

s. 117— Lease for agricultural purposes— 

Lessees charged uith care of boundary—Raiyati 

rents not tobe reduced—Lease, if one under the 

Act, 

Where the lease which is for agricultural pur- 
poses covers an entire mouza and the lessees are 
charged with the care of the boundary limits of the 
mouza, the patta requires them“ by their good 
treatment and by making settlement” to cultivate 
the parti and dih lands, and entitles them to keep 
the increase in the rent roll, and they are not to 
reduce the raiyati rents that have already been fixed, 
and they havea right to plant trees or lay out 
gardens or sink wells, etc., these provisions are 
sufficient to bring the lease within the Bengal 
Tenancy Act, and, therefore, to exclude them from 
Chap. V of the Transfer of Property Act. The fact 
that the lessees are found in the Record of Righta 
(a record primarily prepared for agricultural lands 
as tenure-holders is further indication in the same 
direction, Ser Ram CHANDRA v AJODHYA SINGH 

Pat.399 

ss. 130, 3—Mortgage— Debt is separate from 
security — Creditor or his transferee whether can 
get judgment for debt without recourse to security. 

The separation between debt and security is well 
established ; the creditor is entitled to take a judg- 
mentfor the debt without having recourse to his 
security, 

A mortgage bond was transferred by an endorse- 
ment to the plaintiff and the plaintiff sued on it: œ 

Held, that the document on which the suit was based 
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' o 
could not be regarded as a mortgage bond because 
the security had not been legally, transferred. But 
there was no reason why the Oourt should not regard 
it asa simple money bond which had been transferred 
by the endorsement to the plaintiff and there was a 


‘legal transfer. Gopi NATH v. BEKALI All. 525 
8.137. Sre Negotiable instrument 145 
Trust, 
Ser Oontract 46 
"Ger Contract Act, 1872, s. 2 387 


Trusts Act (II of 1882), s. 9O0—Applicability to 
Bihar and Orissa to cases before 1913—Landlord 
and tenant. 

A lessee is a qualified owner of the property in- 
asmuch as he exercises the power of the landlord 
during the continuance of his lease and can give his 
‘consent to transfers and, therefore, if he gains any 
‘advantage in derogation of the interest of the supe- 
rior landlord he holds that advantage for the bene- 
fit of the latter. Even though the ‘Trusts Act 
‘was enforced in the Province of Bihar and Orissa 
in August 1913, only in the case of acquisi- 
tions of the occupancy rights before the Act 
came into force, the principle enacted in the 
section being based upon the principle of justice 
and equity that no man can take advantage of his 
position to the detriment of the interest of another 
and if he does so, hewill hold such advantage in 
trust} for the latter, applies to cases} before 1913, 
PARMESHWAKR Ratv, RAMRUDBA PRASAD SINHA 

"Tah, 162 
U. P. Agriculturists Rellef Act (XXVIII of 1934), 

s. 30—‘Court which passed the decree”, ‘refers to 

Court of first instance and not Court of Appeal— 

Civil Procedure Code (Act V of 1908), s; 37. 

The provisions contained inss. 5 and 80 of the 
United Provinces Agriculturists’ Relief Act relating 
to amendment of decrees, are in a sense provisions 
enacted with the object of regulating the enforcement 
and execution of such decrees and for the convenience 
of business itis more desirable that such applications 
should be heard and decided by the trial Court 
rather than by the Ccurt of Appeal. Therefore the 
words “the Court which passed the decree” as used 
ins 30 ofthe Act should be interpreted inthe same 
sense in which that expression has been defined for 
the purpose of execution proceedings ins. 37 of the 
Code of Civil Procedure. It would be most in con- 
sonance with theintention of the legislature and best 
conducive to convenience of business to hold that the 
expression “the Court which passed the decree” in 
s. 30 means the Court of first instance and not 
the Court of Appeal. PIRTHIPAL SINGH v, RAGHUBAR 
DAYAL SHUKLA Oudh 427 
U. P. Assistance to Tenants Act (VII of 1932), 

$. 2. Sze Oudh Rent Act, 1886, s. 19-A 714 


U. P. District Boards Act (X of 1922), s. 65, SER.. 


U. P. District Boards Act, 1922, ss. 70, 71 626 

—_—§s8. 70, 71, 65—“ Whole time officer’, meaning 
of—Resolution ` appointing secretary — Whether 
dispenses with contract in writing. 

The meaning of “whole time officer“ isone who 
gives all his time to the service of the board, and au 
officer who does so would be a whole time officer even 
though part of his time was spent in doing the work 
of Secretary and part in doing the work of Engineer. 

A mere resolution of the Board appointing a Secre- 
tary though it isin writing and signed by the Ohair- 
man andby the Secretary—apparently 
Secretary—would not amount toa contract; because 


e “the conditions of service would not be set out in the 


resolution, and because the U. P. District Boards Act 
d¥aws a distinction between resolutions and contract, 
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Therefore a resolution does not dispense with the 
necessity of a contract in writing under s. 65, U. P. 
Boards Act, without: which a Board is not. 
bound in law, Rosman Lan Goswata v. District 
BOARD, ALIGARH All. 626 


U. P. Encumbered Estates Act (XXV of 1934), 
S. 6— Receiver already appointed —Collector's order 


under s. 6, U. P. Encumbered Estates Act— 
Appointment of Receiver, whether proceeding 
“pending  . 


Where the order for the appointment of a Receiver 
for the purposes of safeguarding the property'of the 


-judgment-debtor had. already been made, ~ and the 


Receiver had already taken possession, before the 
order is made by the Collector under s. 6, U. P.. 
Encumbered Estates Act, the appointment of the 
Receiver cannot be held to have been a proceeding 
“pending "ab the date of the Collector's order, 
-GoBARDHAN SINGH v. HAZARI LAL Oudh 586 
—-—— 8, 7 (1) (a)—Appointment of Receiver not for 

executing decree but for safeguarding property— 

Appointment whether “execution process” and void | 

unders 7 (1), (a), U. P. Encumbered Estates Act. 

Where the Receiver was appointed not for the 
purpose of executing the decree; sums realised by 
him were not.to be utilized for the discharge of the 
decretal debt; but he was merely appointed for the 
purpose of safeguarding and protecting the property 
of the judgment-debtor and sums realised by him 
were to be paid to the judgment-debtors themselves, 
after deducting the Government Revenue and the 
Receiver’s fee: 

Held, that the order for the appointment of the 
‘Receiver was not an “ execution process “ and hence 
not void under f. 7 (1) (a) of the U. P. Encumtered 
Estates Act. GOBARDHAN SINGH vV. HAZARI LAL < 

Oudh 586 
U.P. Honorary Munsifs Act (| of 1896), s. 8: 

SEE Civil Procedure Code, 190°, s 24 (4) = 1114 
—-s.8, proviso. Sze Civil Procedure Code, 
1908, s. 24 106 


U P. Municipalities Act (Ilof 1916), 8.3, SEE 
U. P, Municipalities Act, 1916, s. 245 (3) 919 

————S, 85 (1) (b)—Scope of—Strike, if amounts 
to reasonable cause —Reasonable cause, what all it 
includes, 

Sub-section (1) of s.8!, U. P. Municipalities Act, 
is intended to prevent cessation of work by a large 
number of sweepers, or in other words a strike. A 
strike will not be reasonable cause within the sub- . 
section as by a reasonable cause, the sub-section would 
include illness or festivities such as marriage in the 
family of the sweeper, Baswa v. Emperor All, 1116 
-— — S. 244 (1), Sze Penal Code, 1860, s. ee 
——ss.245(3), 298 (F), 3—Bye-laws under 
` s. 298 F—Power of Commissioner regarding their 

applicability. 

Section 245 (3), U. P. Municipalities Act, entitles 
the Commissioner to make the provisions of that 
section and ofany bye-law made under heading G 
of s. 298, applicable to areas within one mile of 
Municipal limits but it does not authorise him to make 
cther bye-laws made under headings applicable to 
such areas and such bye-laws would be ultra vires 
so far as this areais concerned. 

Bye-laws framed under s. 298-F cannot be made 
applicable evento areas within one mile outside 
Municipal limits, unless such limits are extended by 





Local Government under s. 3 of thg Act. Imam 
BaksH v. EMPEROR © All, 919 
-~---——§, 295, Ser Penal Code, 1860, s. 393 481 
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—_——§. 295. 
. Section 295, U. P, Municipalities Act, deals only 
with the obstruction to or molestation of a person 
employed by the Board under the Act. KALLU v. 
'H. S. DUBE Oudh 481 
—— 8, 298 (f). Sez U. P. Municipalities Act, 
1916, s. 245 (3) 19 
———— S. 314. Es Penal Code, 1860, s. 353 481 
User—Finding as to length of user—Whether one 
L ak Procedure Code (Act V of 1908), 
s. 100. 
The finding as to the length of user is one of fact 
and is conclusive, Tarak Nate ò. Ram Nats 
Lah, 361 (a) 


Wajib-ul-arZ—Provision that village cattle were 
to graze on common land of village without distinc- 
tion of proprietors or non-proprietors—Whether 
takes away right of proprietors to partition 
shamilat, 

A provision in the wajib-ul-arz to the effect that the 
village cattle were to graze upon the common land of 
the village without distinction of proprietors or 
non-proprietors, does not take away tbe right of 
the proprietcrs to partition the shamilat and bring 
it under cultivation if they desire to do so, pro- 
vided a sufficient area is left for the necessary cat- 
tle of the non-proprietors to graze on. INDAR SINGH 
V. JAI SINGH Lah 85 
Valuation of sults—Suit for declaration that 

properties belong to plaintiff's family and could not 

be disposed of by will—Proper valuation. 

In a suit fora declaration that certain properties 
belong tothe plaintiff's family and had been set 
apart for certain charitable purposes and could not, 
therefore, be disposed of by will, any valuation 
which grossly exceeds the market value of the prop- 
erties in question cannot be regarded as the correct 
valuation or as an honest valuation, AoHUTA MOOTHAN 
V, KRISHNA MOOTHAN Mad, 1023 

Suit to set aside claim order as well as for 
declaration of title as mortgagee— Valuation for 
purposes of jurisdiction at amount of mortgage— 

Legality. 

Where a mortgages who has preferred an unsuc- 
cessful claim under O. XXI, r. 58, Oivil Procedurs 
Oode, against an attachment of the mortgaged prop- 
erty institutes a suit for declaration of his title to 
the property as mortgagee as well as for setting 
aside the claim order, impleading not only the decree- 
holder but also the mortgagor, he is entitled in 
valuing the suitfor the purpose of jurisdiction so 
far asthe prayer for declaration in respect of the 
mortgage is concerned, to value it at the amount due 
under the mortgage. V. S. MUHAMMAD HUSSAIN 
AMBALAM v, RAMANATHA AYYAR Mad, 1015 


Whipping Act (IV of 1909), 
whipping— Sentence of imprisonment for same 
offence, legality—Order unders. 565, Criminal 
Procedure Code (Act V of 1898), in addition to 
whipping—Legality. 

An order under s, 565, Criminal Procedure Code, 
in addition to sentence of whipping and in the ab- 
sence of a sentence of imprisonment is illegal, being 
contrary tos. 565 of the Oode. Where a sentence of 
whipping is passed under s. 38, Whipping Act, a 


S. 3—Sentence of 
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sentence of imprisoament in respect of the same 
offence is illegal. EMPEROR v. Erwaru Dour Pat, 991 


Will—Movables and immovables to be taken by two 
sons in equal shares—In case of their being 
unable to pull on amicably, one to receive certain 
fixed amount and give up possession to other—Held, 
clause was a restraint on alienation and invalid. 
A will read as follows: “After my death and that of 

my wife, my sons J and D with tbeir heirs and 

representatives shall take in equalshares my mov- 
able and immovable property left behind. Out of 
the aforementioned immovable property, the southern 
portion, being the half portion belonging to the 
executant, is not partible. In case my sons J and 

D together with their heirs and representatives wish 

to occupy this portion, they are at liberty to do so. 

But in case they do not pullon amicably with each 

other and there arises conflict between them, D 

with his heirs and representatives should receive 

Rs. 2,109 from J or his heirs and representatives on 

account of his half share in the dwelling house, 

and should give up possession and occupation where- 
after J with bis heirs and representatives shall 
become the proprietor of the whole building; and 
the afforesaid D or his heirs and representatives shall 
have no right or interest whatever: 

Held, that the restraint that was superadded was 


an absolute restraint on alienation and not merely 
partial, and hence, was invalid. Harr  DAYARAM v, 
JRTHOMAL SOBHOMAL Sind 72 
WORDS AND PHRASES: — 
La wald, meaning of. 
The word Lawald means ‘without descendants 
either male or female’ SUDHAN v. SURTI Lah, 343 


“Payment under protest”, meaning of. 
SEE Landlord and tenant 407 


Workmen's Compensation Act (VIN of 1923% 
S. 3—Mere negligence of employee—Whether wilfu 
disobedience of order expressly given—Employee’s 
contributory negligence does not exonerate employer 
from liability. 

In law mere negligence cannot be regarded as 
wilful disobedience by the workman to an order 
expressly given. Contributory negligence on the 
part of the employee does not exonerate the em- 
ployer from liability to compensate the employee if 
the accident could have been avoided by the exercise 
of ordinary care and diligence. ALLau BAKSH v. 
MOHAMMAD ALLAH BAKSH Lah, 830 
————S,. 3 (1;—Neither deceased workman nor his 

dependants having any claim on employer— 

Commissioner, whether can order employer to pay 

small compensation ex gratia, 

It may bethat an employer, in cases where neither 
the workman nor his dependants have any legal 
claim upon him, is sometimes prepared ex gratia, 
to makea payment tothe persons affected by way 
of compensation ; but itis, of course, solely for the 
employer to decide whether in any particular case 
he will act inthis way ornot, and it isa matter 
with which the Oourt has no concern. Consequently 
wherea Commissioner finds that neither the work- 
man nor his dependants had any claim on the em- 
ployer, he cannot ordera small compensation to be 
paid by the employer. CONSOLIDATED Tin MINES OR 
Burma, LTD. v, SANTARAI Rang. 44 
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_ 7 BAIL IN CRIMINAL TRIALS 


~ By 
“NE KASTURI RANGA IYENGAR, B. A., B, L, 
ae Advocate, MADRAS 


Lhe id 
as 4 Th, 


= , 
LAH 4 = 


- The liberty, of -a “person cannot be 
interfered with lightly, except in due course 


of law. The right . of. personal liberty 
was not a new law but was rather a 
_ correction of abuses of. the right: ‘“Voorhes 


says that “he language of the Magna 
Carta is that’ no freeman shall be taken 
or imprisoned, but by the lawful judg- 
_ment of his equals, or by the law of the 
land... +, A 

It was enacted by the Petition of Right 
as early as 1628 that no freeman should 
be detained in custody without cause 
shown, to which he might make answer 
according to the law and later on in 
1689 it was enacted in the English Bill 
of Rights that excessive bail should not 


be required. 


Lord Russel, O. J., says that bail is not 
intended to be punitive but only to 
secure thé attendance of the prisoner at 
the trial. “Bail as is generally well under- 
stood is a process by which persons who 
have been brought into the presence: of 
the Criminal Law are, before their business 
is concluded, allowed to go away on a 
promise to return. It is the antethesis of 
keeping them in custody meanwhile,” 


__ in England bail may be accepted by 
the Police at the time of arrest. A Court 
of summary jurisdiction has a discretion 
to grant-or refuse bail. In England if 
thé Court is satisfied, 
would not appear at the time of trial, it may 
lawfully refuse bail. If the accused is 
likely to 
justice éhen also bail is refused. In 
: prosecutions for treason, the Committing 
Magistrate in England has no power ‘to 
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that the accused 


interfere with. the course of. 


grant bail. Only a Judge of the High 
Court or a Secretary of State can interfere 
in such matters. “A Justice who commits 
a person for trial on a charge of mis- 
demeanour and does not admit him to 
bail must tnform the accused person of 
his right of renewing his -application 
before a Judge of the High Court: See 
Criminal Justice Administration Act, 1914, 
4 and 5 Geo. V, c. 58, Sec. 23. 


Formerly ‘in England a Committing 


‘Magistrate could not accept bail without 


sureties, but now he can dispense with 
the sureties altogether if he is of opinion, 
that such a procedure in a proper case, 
would meet the ends of justice. Magis- 
trates generally consider the nature of 
the charge, and the character of the 
evidence in the case, before accepting 
bail. 


If the sureties are not independent 
persons, and if it turns out that they are 
indemnified by the accused, in England, 
bail is invariably refused and the High 
Court would not lightly interfere in such 
cases. An agreement by an accused person 
to indemnify the surety is illegal asit is 
a public menace calculated to commit a 
fraud -upon Court and in such cases 
in England, parties would be deemed 
to have committed the offence of con- 
spiracy. 

If the accused is an old offender with 
a number of provious convictions to his 
credit, the Police would oppose bail. 
Similarly if the accused refuses to have 
his finger-print taken, the Police would ° 


Oppose bail in .England. But generally 


previous convictions would not be discussed 
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in advance, as such a 
prejudice his.trial. 


In England bail would not be granted 
in cases of murder, robbery, rape, etc. 
Some times in manslaughter cases, bail 
is given, It is the general practice for 
the Magistrate before accepting bail, to 
verify the status of the sureties by an 
inquiry by the Police. 

“On the Whole there is very little com- 
plaint in England as to the manner in 
which the Courts exercise their broad 
discretionary powers in granting or refus- 
ing bail. The cardinal doctrine of the 
English Criminal Law that an accused 
person is to be deemed innocent till his 
guilt is established by legal evidence in 
a Court of Justice, coupled with the 
prohibition in the Bill, of Rights, against 
taking excessive bail, are constant reminders 
to the Magistrates, that bail must not be 
punitive.” 


In India, under the old law, bail could 
not be granted in non-bailable offences 
except under special circumstances. But 
now the law relating to bail is given a 
wider scope and refusal of bail is now an 
exception, Now Judges in India are 
:convinced, that -if, accused persons are 
detained, without . bail an hour longer 
than the law requires, “they are prejudiced 
in their means of defence and ‘exposed 
to the indignity of imprisonment, for 
which no subsequent order of discharge or 
acquittal can atone.” 


In the recent Meerut Conspiracy case, 
Jhabwala v. Emperor, 145 Ind. Cas. 
451; 34 Cr. L. J. 967, the learned 
Judges of the Allahabad High Court, 
Observed that: “The principle to be 
deduced from ss. 496 and 497 of the 
Code of Criminal Procedure is that the 
grant of bail is the rule and refusal is 
the exception. An accused person is 
presumed to be innocent under the law, 
till his guilt is proved. As a presumably 
innocent person he is entitled toevery free- 
dom and every opportunity to look after his 
case. An accused person if he enjoys 
freedom will be in much better position 
-to lodk after his case and to properly 
defend himself than if he were in custody” 
(see Hutchinson v. Emperor, 134 Ind. 
Oas. 842; 32 Or. L.J. 1271; A I R 1931 All. 
356). , ng 


e Mr. Justice Dalip Singh says, “in exercis- 
ing the discretionary power to admit a per- 


soh to bail, Courts ` have to consider the - 


proced ure would: 
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seriousness of the charge, the nature of 
the evidence, the severity of punishment 
prescribed for the offence and the character, 
méans, and standing of the accused:” 
Ses Ram Chand v. Emperor (2), 120 Ind. 
Cas. 16; 30 Cr. L. J, 1129; A IR 1929 Lah. 
284. 


Unless bail is granted in cases, involving 
accounts in which the accused has to 
give instructions to his Counsel, in, the 
light of various entries in account books, 
it will not be possible for the Counsel to 
conduct the case properly, and it has been 
held that bail in such cases ought not to 
be refused. Otherwise it would amount 
to a denial of justice toan accused person. .- 
If the evidence in a case is not 
sufficient as to warrant even a charge 
being framed against an accused person, 
it is only reasonable that an accused 
person should be let-‘on bail. -It must 


“also be noted that when an accused person 


is released on bail,-it ought not to be 
cancelled ordinarily, but if there are 
strong grounds for cancelling it, it is 
always open to a Judge to cancel it. 


No general rule can be stated regarding 
the classification of offences as bailable 
or non-bailable. It. may be noted that’ 
some serious offences punishable with 
transportation for life are bailable, e. g. 
s. 389, Indian Penal Code, 


Under s. 169, Criminal Procedure Code, 
if it appears tothe Police Officer making 
investigation, that there is not sufficient 
evidence or reasonable ground of sus- 
picion to justify the forwarding of the 
accused to a Magistrate, such officer shall 
release him on his executing a bond 
with or without sureties to appear, if and 
when so required, before a Magistrate 
empowered to take cognizance of the offence 
on a Police report and to try the accused, . 
or commit him for trial. < 


But if the Police Officer is convinced 
that there should ke further investigation 
in the case, the proper procedure is to ask 
a Magistrate under s. 167, Criminal Pro- 
cedure Code, to order a remand. If there 
is sufficient evidence against an accused 
person, the Police Officer shall, under s. 170, 
Criminal Procedure Code, ‘‘forward the 
accused under custody to a Magistrate 
empowered to take cognizance of the offence 
upon a Police report and to try the ac- 
cused, or commit him for trial, or if the 
offence is bailable and the accused is able 
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to give security, shall take gecurity from 
him for his appearance before such Magis- 
trate, on a day fixed and for his attend- 
ance from day today before such Magis- 
trate, until otherwise direcred.” 


Bail may be “either the accused's own 
bond promising to pay 2 penalty im case 
of his failure to. appear in Court or 
such a bond with a surety or sureties, ie 
with the concurrent promise of some other 
person to pay the penalty if the accused 
should make default upon any occasion 


J OURN AL ; 3 


when his appearance in Court is neces- 
gary.” 

Bail ought not to be excessive because 
g. 498, Oriminal Procedure Gode, says that 
the amount of every bond shall be fixed 
with due regard to: the circumstances of 
the case and shall not be excessive and 
it may be noted, that the High Court or 
Court of Session, may,in any case, whe- 
ther there be an appeal on conviction or 
not, direct that any person be admitted 
to bail or that bail required by a Police 
Officer or Magistrate be reduced. 


(To be continued.) 


P ee 


THE LAW RELATING TO J UDGMENTS IN OREMINAL OOURTS 


NEED FO? IMMEDIATE AMENDMENT 


By 


Mr. P.N, Subrahmanya Iyer, B. A, B. Lu; Vakil, Trichinopoly. 


The existing law relating to judgments in 
Criminal Courts is not altogether perfect, 
and it does not solve certain practical diff- 
culties that arise in the Criminal Courts 
every day. 

For instance, even though e. 37], Ori- 
minal Procedure Code, lays down that on 
the application of the accused, 2 copy of 
the judgment shall be given to him 
“without delay,” there ls very often delay 
in the granting of copy of judgment, and 
parties -are put to irreparable hardship 
and incalculable damage on account of this 
delay. 

If. Courts pronounce judgments at the 
fag-end of the day, and if the accused is 
convicted and sentenced to undergo im- 
prisonmént, the accused invariably sus- 
taina inordinate hardship on account 
of ais not receiving the copy of the judg- 
ment immediately inorder to enable him 
to appeal to the superior Court and have 
his sentence suspended in time. Ib 80 
happens that in almost every appeal, the 
accused has to remain in jail for an tnte- 
rim period of about a week after his con- 
viction by the lower Court, and till the 
order of suspension of sentence by the 
superior Court. And ifin a good percent- 
age of these appeals the accused suc- 
ceeds, the hardship that he was put to 
by the lower Court is all the more 
lamentable. 


Some Cogirts appear to have developed 


a habit of not looking into copy applica- ` 


tions then and there and passing orders 


straightaway, but simply pass on the ap- 
plications to the clerk concerned, and 
wait for his note and then pass orders. 
This necessarily involves some delay, which 
could he very easily avoided, Again, 
after the order for granting copy is made, 
the application is sent to the QCopyist 
Superintendent, who in turn takes some 
time for getting the original. Sometimes, 
the original itself is not placed in his 
hands “without delay”, since the office 
requires some time to peruse and sign the 
fair copy”, and then release the original. 
And woe unto the accused against whom 
a sentence of imprisonment is passed on a 
day prior to a holiday. 

It is, therefore, just and necessary that 
immediate and effective measures are taken 
to amend the provisions of the Code to 
obviate these hardships. I would humbly 
suggest the following amendments : 

i “Judgments shall be invariably 
pronounced immediately after the Court 
assembles for the day.” 

Il. “A copy of the judgment shall be 
given forthwith to the accused at the time 
of pronouncing judgment, if the Court 
convicts the accused and sentences him 
to undergo imprisonment.” 

The first paragraph may be introduced as. 
amendment to s. 366, Criminal Procedure 
Code, and the second paragraph as amend- 
ment tos. 371, Griminal Procedure 
Code. 

Will the powers-that-be take necessary, 
action on this matter and find a way out? 


g ar, 
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RIGHT OF ACCUSED TO ADJOURNMENT FOR LEGAL ASSISTANCE. 


It is saidin “Stone's Justices’ Manual,” 
67th edition, page 74, that:*“A defendant 
cannot claim an adjournment as a matter of 
right to enable him to obtain professional 
assistance,” and the case of ex parte Biggins; 
KR. v. Lipscombe (1862), 26 J. P. 244, is 
cited as authority for this statement. 
Standing alone, the case is ample authority 
for the statement, but we hope to show 


that the decision in that case is assailable - 


-in the light of later decided cases. 

Before proceeding to consider the case- 
law, we have some general observations to 
make. The first is, that a Court of Justice 
exists to do justice, and that justice cannot 
be done to an accused person who is denied 
opportunity to prepare his defence. 
Secondly, we emphasise the provision in 
s. 12 of the Summary Jurisdiction Act, 
1848, that: “The party against whom such 
complaint is made or information laid shall 


be admitted to make his full answer and ` 


defence thereto, and to have the witnesses 
examined and cross-examined by counsel 
or attorney on his behalf.” This was 
indeed the provision under consideration in 
the case cited, but it is suggested that 
insufficient weight was given to it, because 
if isa rule of construction that a statute 
must not be interpreted in such a way as 
to render it nugatory, if any possible 
construction could give effect to it, see 
Curtis v. Stovin (1889), 22 9. B. D. 517, 
517, 519. The rule of construction does 
not, it is submitted, merely relate to the 
rendering a statute entirely nugatory, but 


also to arbitrarily rendering it ineffective . 


in some cases to which by its general terms 
it clearly applies. Thirdly, it is submitted 
that the defendant is to be the sole judge 
whether legal assistance is necessary in the 
preparation of his defence. The word in 
section 12 cited above is “ shall be admitted, 
etc,” which excludes any discretion in the 
bench to deny him legal assistance. The 
case of ex parte Biggins, supra, recognises 
this so far as the right to have the assis- 
tance of counsel or attorney then present 
in Court is concerned. A much narrower 
issue was under consideration, whether 
there wasa right to have an opportunity 
to obtain assistance before the case was 
heard. 

Tt is convenient to set out some of the 
facts and portions of the judicial observa- 
tions in ex parte Biggins. Certain per- 


e “gong were arrested at about 9p. m. on 


gne day and brought before a Justice before 
8 o'clock next morning, charged with an 


offence. They were thereupon convicted 
and sentenced, although they asked to have 
the hearing adjourned to enable them to 
obtain legal assistance, and it was pointed 
out to the Justice that, having been locked 
up all night, they had had no opportunity 
of instructing any attorney. 

Section 12 of the Summary Jurisdiction 
Act was quoted to the Court. 


The Court was of opinion that the Justice 
ought to have granted an adjournment, 
but upheld the conviction. Cockburn, 
C.J., said: “If the attorney is present and 
ready to go on, the Justice cannot in that 
case refuse to hear him; but it is another 
thing to say the Justice must, whenever he 
is asked, postpone a case in order to see 
whether the defendant cannot get an 
attorney.” And again, “I think the inten- 
tion of the statute was that there should 
no longer be, as there formerly was assumed 
to be, a discretion vested in the Justice to 
hear or refuse to hear the attorney of the 
party, even though such attorney was. 
actually present; but in other cases it must 
be inthe discretion of the Justice whether 
or not to postpone the hearing in order to 
admit of the defendant procuring an at- 
torney. Therefore, the question must 
generally resolve itself into one of-discre- 
tion.” 

Crompton, J., said: “Now I (think the 
statute only intended that in those cases 
where a defendant had got an attorney who 
was actually present, the Justice was then 
bound to hear him. But I cannot see that 
the Justice has no jurisdiction in a case 
merely because {the party has been brought 
up, it may be somewhat speedily, and has 
no attorney ready, but merely wishes to try 
if he cannot get one.” 


Blackburn, J., said: “I am of the same 
Opinion. Wecannot say that in all cases, 
when asked for, the Justice must grant a 
postponement of the hearing. I think here 
the Justice ought to have granted a post- 
ponement. Still I cannot say he ceased to 
have jurisdiction because he refused to do 
sO.” 

The proposition contended for in this 
article in spite of this case directly in point, 
is not that Justices have no discretion as 
to granting or refusing an adjournment for 
the accused to obtain legal assistance. 
That would be a great deal too wide. 
What is sought to be established is that 
Justices have no discretion to refuse an 
adjournment where the defendant has in 
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fact had no opportunity of obtaining legal 
assistance. 

‘The prosecution, of course, has also to 
be considered. It may be that an impor- 
tant witness will be available on the first 
hearing only, and the Justices would be 
ex reising a sound discretion in allowing 
that witness to be heard, on the overriding 
principle that they are to do justice to both 
sides; but because the right of the defen- 
dant to obtain legal assistance may in 
some cases have to be rendered less valu- 
able than it otherwise would be, it is not 
to be denied altogether.’ After the es- 
sential witness has been heard, the case 
should (and it is submitted must) be ad- 
journed for the defendant to have the 
‘advantage of legal assistance in prepar- 
ing and putting his defence. He may 
be, and probably is, a person unlearn- 
ed in the law, and his legal assistant may 
discover some point of law which would 
be conclusive in his favour. 

We now proceed to consider the later 
cases. The first is Blake v, Beach (1876), 
40 J. P. 326, in which it was held that 
a defendant brought before the Court other- 
wise than upon a summons or a warrant is 
entitled to demand that an information 
should be laid and process issued upon it, 
though the irregularity of no information 
or process might be waived. “If it were 
otherwise,” said Cleesby, B., “It would lead 
to persons often being tried without the 
opportunity of being heard.” 

k. v. Hughes (1673), 43 J. P. 556, did not 
overrule Blake v. Beach, supra, though it 
throws some doubt onthe right in the defen- 
dant to demand information and process 
Hawkins, J., holding that the provisions as 
to information and process in the Summary 
Jurisdiction Act, 1848, are merely directory. 
But the Court, a very strong Court (Crown 
Cases Reserved) coupled its decision that an 
accused, once before the Court, regularly 
or irregularly, could lawfully be tried, with 
insistence on the safeguard of an adjourn- 
ment to give him an opportunity of prepar- 
ing his defence. 

Hawkins, J., in the course of a very long 
judgment, said, inter alia, that the accused 
might have “prayed for an adjournment to a 
future day to enable him to prepare his def- 
ence. This I think it would have been the 
duty of the magistrates to grant.” He cited 
Turner v. Postmaster-General (1864), 34 L.J. 
M. C.10, and R.v. Shaw (1865), 34 L. J. 
M. C. i69, In the earlier of these two cases 
Crompton, J., said: “If time had been 
asked for, and the Justices had determined 
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on going on at once with this charge, 
instead of giving time to the appellant, 
I should have blamed them very much.” 
In the latter case Blackburn, J., said: 
“When a man appears before Justices, and 
a charge is then made against him, if he 
has not been summoned, he has good 
ground for asking for an adjournment.” 


Returning to R. v. Hughes we note that 
Hawkins, J., cited Blake v. Beach, supra, 
as authority for the proposition that a con- 
viction could be attacked on the gound that 
an accused has not had ‘‘such opportunity 
of answering and time to answer as he wae 
in common justice entitled to.” 

Huddlestone, B., said: “The principle 
is that a party charged should have an 
opportunity of knowing the charge against 
him, and be fully heard, before being con- 
demned,” He said, too, that the accused 
‘may admit the truth and plead guilty, or 
he may not admit the truth and desire to 
be tried for it, or he may apply to adjourn,” 
and he founded his decision upholding the 
conviction of the accused in the case before 
him on the ground that he had made no 
objection to the case proceeding. 

Blake v. Beach and R.v. Hughes, supra, 
are ample authority, if authority be neces- 
sary, for what should be regarded as a 
self-evident proposition, for the defendant’s 
absolute right to an opportunity to prepare 
his defence, and, if we are correct in hold- 
ing that opportunity of access to legal as- 
sistance is an essential part of an oppor- 
tunity for preparation of a defence, it is 
quite impossible to uphold the monstrous 
action of the Justice inthe case of ex parte 
Biggins, supra. 


We think itis safe to assert that where 
there has been a denial of the opportunity 
to obtain legal assistance in such circum- 
stances as those of ex parte Biggins, the High 
Oourt, to-day, “ould explicity override the 
decision in that case, both as inconsistent 
with the right of the subject, when charged 
with a criminal offence, to prepare and 
present his defence effectively, and as 
inconsistent with the implication of the 
judgments in R. v. Hughes, supra. We cannot 
think the High Court would acquiesce in 
the proposition that Police action, plus an 
injudicious decision of a Justice, can 
deprite an accused person of proper help 
in the conduct of his defence. 

It is difficult to suppose that in these 
days any bench, professional or lay, would 
behave as badiy as the Reverend Mr. 
Lipscombe, for even if there does, as*a 
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matter of law, remain any discretion in exercise that discretion as he did i: nothing 
Justices so to behave, it is clear that to short of disgraceful.— Justice of the Peace, 


ee eee 


Extracts from Contemporaries. 


Meaning of the Act. 

It has been observed recently that the 
“academic” and “practical” lawyers can 
assemble and meet together, even at dinner, 
without serious risk of a breach of the 
peace; but the truth is that they will never 
See eye to eye on every matter. As bet- 
ween law and equity, so is it between the 
teaching and the practising lawyers; they 
will mingle at times, but never ‘‘fuse.” 
The ideal of the ‘‘shandy-gaff” is in practice 
unattainable, as a judge once admitted 
when he spoke of the mixing of the beer of 
the common law with the ginger beer of 
equity. 

It was Professor Eastwood who, at the 
annual meeting of the Society of Public 
Teachers of Law a few days ago, said, inter 
alia, as follows: A study of the Case Law 
‘on such subjects as Workmen’s Compensa- 
tion and Income Tax Law showed that the 
interpretation which had been placed by 
the Courts upon many modern statutes 
had defeated the purposes which one 
might presume the legislature had in view. 

“Asif the whole difficulty were not,” the 
practising judge might reply, “to ray from 
the wording of these and other obscurely 
worded enactments what (if anything) the 
adjectival legislature did have or could be 
presumed to have in view.” 


Manlfest Intention. 

It was Sir W. Graham-Harrison, K. O., 
at one time First Parliamentary Counsel, 
who seemed by implication to blame the 
judges most; for he spoke of broadening 
the basis of the judicial interpretation of 
statutes so as to give effect more closely to 
the manifest intentions of Parliament. As 
one with a long if not painful experience 
of Parliamentary draftsmanship, he was 
able to tell the meeting of the difficulties 
of their task; but he wisely refrained from 
suggesting or declaring that in the statutes 
mentioned by Professor Eastwood the in- 
tentions of Parliament were “manifest.” It 
was indeed apparent from his very in- 
teresting paper that obscurity of intention 
Was incurable having regard to the way 
in, which amendments to the original draft 
of a Bill are accepted and inserted in 


‘tlon of the 


such manner as to mar its original sym- 
metry and meaning. 

The paper, I should say, was entitled 
“An Examination of the Main Oriticisms of 
the Statute-Book and of the Possibilities 
of Improvement.” and it is well worthy of 
study and regard by lawyers and legisla- 
tors who now understand the difficulties of 
the draftsmen and desire the coming of the 
day when the legislature will know what 
they mean and maketheir meaning mani- 
fest.—The Law Journal. 


Education for Marriage. 

If it be true, as is often asserted, that 
the modern tendency isto disregard the 
binding nature of marriage, ib is also 
true that there is an increasing recogni- 
fact that marriage should 
not be entered upon in a haphazard 
fashion without any previous thought or 
preparation and in ignorance of what it 
means. 

At the Seventh Imperial Social Hygiene 
Congress a paper was read on “Methods 
of Handling Pre-and Post-Marriage Pro- 
blems,” in which it was insisted that 
science is not enough, and the emotional 
side of the question must also be dealt 
with. There should be education of the 
young citizen, and at the beginning of 
life a healthy outlook on sex and all that 
it stood for in the individual and in society, 

Fortunately, children are now being 
taught sensibly about sex, and by the 
time they grow up and are ripe formar- 
riage they ought to be sufficiently instruct- 
ed in that aspect of life. But there is 
much more than sex in marriage. The 
earlier boys and girls realise the duties 
and responsibilities of parents and chil- 
dren towards each other, the problems of 
housekeeping and the value of money, 
the more likely they are to make good 
husbands and wives. 

The schools can make a valuable con- 
tribution to this work. Some teachers, 
given a sufficiently free hand, are already 
teaching quite small children a great 
deal about citizenship in its many as- ` 
pects. With alittle originality and much 
enthusiasm, a teacher can find ways of 
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bringing home to children, often by what 
seems at first little more than a game 
of make-believe, why it is necessary to 
work, what is the need for thrift, and 
how it is that we all owe certain duties 
to other people. Children who assimilate 
all these lessons intelligently must be 
preparing, whether they know it or not, 
for the responsibilities of marriage and 
parenthood.—J ustice of the Peace, 


Cross-References 

The searcher in idle moments after the 
bizarre in text-books or other literature 
sometimes meets with odd cross-references. 
Not long ago the present writer, when re- 
reading the first sketch in Thackeray’s 
Roundabout Papers, that “On a Lazy Idle 
Boy,” the scene of which is laid in the oid 
Swiss town of Coire or ‘hur, being desirous 
of ascertaining something about that place, 
turned toa gazeteer for information. Coire 
was duly entered in ils proper place, but 
all that was said about it was “See Chur’; 
so, turning to Chur, which was also duly 
entered, he read ‘see Coire,“ which did 
not carry him further in the way of in- 
structing his mind; indeed, it only remind- 
ed him of the man who, teing engeged 
in the compilation of a Bible encyclopaedia, 
and apparently wishing to defer commit- 
ting himself unduly, started off by saying 
apropos the Deluge, “see Flood,” and when 
he came to “Flood,” pushed still further 
on by the entry See Noah,” and when he 
came to that venerable patriarch summarily 
disposed of him by saying “see Deluge.” 
Cross-references are highly important, but 
they require to be treated in a much more 
scientific way than the above examples 
would indicate. Particularly in law books 
care must be taken to avoid absurdities 
such as “Disorderly House” see “Sunday.” 
In the speech made by Professor Goodhart, 
the editor of the Law Quarterly Review, at 
the dinner last week to celebrate the 
fiftieth anniversary of the founding of that 
publication, he mentioned that he had been 
looking up a great legal work to see what 
it said regarding editors, but all that he 
found from the index on the subject was 
this, “See Criminal Law; Libel,” which was 
not very encouraging. But the most 
amazing cross-reference that has ever come 
under the eye of the present writer is in 
the eighteenth contury collection of Scots 
Reports for which Professor Forbes of 
Glasgow Nai seri was responsible. 
There in the index, under the entry ‘‘Justice 
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of Peace,” we nd “See Fornication,” a 
sufficiently startling alternative, and, tura- 
ing to that for further enlightenment, we 
are rewarded with this curious informa- 
tion: “A fine of 100 Lib. Scots imposed by 
Justices of Peace on an heritor qua gentle- 
man conform to the Act 38 of the Parlia- 
ment 1661 for ante-nuptial fornication, 
restricted to 10 pound in respect the party 
denied he had any pretence to the title of 
a gentleman, and had not the air or aspect 
of a gentleman!"—The Law Times, dated 
July 10, 1955. 


Conventions in Dress 

A Recent paragraph in The Times of a 
hundred years earlier reports a curious con- 
versation between Joseph Hume, the sturdy 
Radical and economic purist, and the 
Speaker of the Honse of Commons apropos 
the convention that all attending the 
latter's levees must wear court dress. Hume 
dwelt on the awkwardness felt not only 
by those members who did not possess such 
a dress, but also by those who did, and 
felt, white in it, like “a bear in a far- 
thingale."" The paragraph winds up by 
satirically inquiring whether Mr. Hume 
had been in communication with Lord 
Brougham on the subject, because “it ig 
generally understood that bis Lordship has 
excused himself to'tha King from appear- 
ing at Court onthe ground that a court 
dress does not become his figure—without 
the addition of a wig and gown'—the 
reference being, of course, to the fact that 
Brougham had shortly before been dis- 
placed in the Chancellorship by Lord 
Lyndhurst ..and never reached the Woclsack 
again. To some the continued use of court 
dress by King’s counsel and other official 
persons on ceremonial occasions is apt to 
provokes a comment similar to that made 
to a clergyman who had been made a 
bishop and had arrayed himself in the 
episcopal dress for the first time, by his 
small daughter, who remarked in her 
childish lisp, “Well, papa, I think you look 
thupremely widiculous”; but the conven- 
tion abides even in these prosaic days 
while so many have faded into the back- 
ground. Atone time every barrister wore 
a white tie under his bands; the late Mr. 
Lauriston Batten kept up this fashion to 
the last. Again, till the war brought a 
change in many other things, it was de, 
rigueur for members of the Bar to wear 
the silk hat, and no one thought of appear 
ing with a different head covering. Now 
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the silk hat is rarely’ seen: the most varied 
assortment of head coverings are observable, 
and the old convention in this matter is 
completely shattered. Will the court dress 
—distinctive coat and waistcoat, knee 
-breeches and silk stockings-and buckled 
shoes—survive another generation? it is 
curious to remember that these now seem- 
ingly anachronistic garments were at one 
time the ordinary costume of well-dressed 


gentleman in ordinary life—The Law 
Times. 
A Sentence with a hope of 


reduction. ee 

It is not often that a judge, in sentenc- 
ing a prisoner, holds out hope of clemency. 
In murder cases, where the: penalty of. 
death is statutory, judges: sometimes promise 
to forward the jury's recommendation to 
mercy and the prisoner gets the impres- 
sion that clemency will result. | 

' Apart from such -exceptional cases, 1t 
might seem a sign of weakness, or of in- 
consistency, if a judge or magistrate were 
to pass sentence and then to hint at partial 
remission. An unusual instance occurred 
last week, however, in which such a course 
was taken, and where there was no ap- 
pearance of weakness or inconsistency. 
The learned Lord Chief Justice,of Northern 
Ireland, in sentencingza Belfast gunman 
to three years’ imprisonment’ torattempted 
murder by shooting during the-r8cent dis- 
turbances, said: Tina year 014850 the 
place has guijetened- < down:-and “He peti- 
tions for the exercise:zofzthe prerogative of 
‘mercy, I do not says I+ willoppose it, I 
think this man is a danger to,thelocality. 

The sentence was evidently: passed with 
the-two-fold object of removing a dangerous 
man during a time of unrest and of de- 
terring other potential offenders from 
following his example. This, 16 may be 
said, is constantly the end of punishment, 
In a case of this sort, however, where a 
section, and only a section, of the public 
is excited and prone to violence, 1t 18 easier 
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to read that section a dramatic lesson 
than it is to address the public at large; 
and it is possible that the hint to assist in 
obtaining a mitigation of the sentence if 
things quieten down may appeal to violent 
partisans so that they may cease using 
lawless methods— Justice of the peace, 


Lessons for Drivers. 

Our authorities might do worse than 
imitate the latest German method of đeal- 
ing with traffic offendere, which is to send 
them to school so that they may learn 
road sense and road manners. 

“The police had a first attendance of 
some sixty young people, all cyclists, who 
had been warned the previous week, and, 
according to official accounts, the instruc- 
tion was much appreciated—as, in truth, 
it may well be, if it is given good- 
humouredly and sensibly. Weekly classes 
are to be held, and motorists will be 
included. É 

We gather that s3 far it is a local experi- 
ment, but Germans are so thorough that 
they will doubtless soon get going. on a 
large scale. N 

For offenders of the thoughtless, inex- 
perienced type, a little kindly schooling 
may be more effective in promoting road 
safety than a fine. Show the cyclist exactly 
how he embarrassed a motorist and nearly 
caused an accident to a pedestrian, or 
demonstrate to the motorist how dangerous 
it is to try to pass another car on a 
narrow. bend, or explain to them both that 
the unexpected happens and how to be 
prepared for it, and they may learn more, 
and in a better frame of mind, than if 
they were summarily fined and went away 
only half-convinced that they werein thé 
wrong. As for the ill-mannered, perhaps 
they, too, can be made to see that bad 
manners generally mean danger; but they 
are always difficult material for teachers, 
and perhaps punishment is the only thing 
a ae ustice of the Peace, August 10, 
1935, 





Wit & Humour. 


Order in the Court.—A burglar’s wife 
was being vigorously cross-examined by 


the county attorney. l a 
“Madam, you are the wife of this prison- 
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“Yes,” | 
“You knew he wasa burglar when you 


married him ?” 


“Yea T 5 
“May I ask how you came to marry such 
an individual?” ; 
“You 


“You may, snapped the witness. 
see, I. was getting old and had to choose 
betweén‘a burglar or nothing.’*—Case and 
Comment. 


Aye, . 
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BAIL IN CRIMINAL TRIALS 


By 


N. KASTURI RANGA IYENGAR, B. A., B, Lu 
Advocate, MADRAS 
(Concluded from page 8, (Journal) Ind, Cas., Vol. 158.) 


Regarding cases where the offence is non- 
bailable, the Code of Criminal Procedure 
says, that bail should be granted only 
when the accused person does not appear 
to have been guilty of an offence punish- 
able with death or transportation. Even 
in sch cases, bail may be allowed toa 
person under 16 years of age or to alady 
or to any person who is undergoing 
medical trea'ment. If the evidence is 
strong enough against the accused, in a 
case, where the punishment is very severe, 
the accused will not be granted bail 
orainarily, and when bail is allowed in a 
case where the offence is non-bailable, 
it should be “substantial bail.” 

It may be noted that s. 497, sub-s. (2) 
guys that if it appears to an officer in 
cnarge of the Police Station or a Oourt, 
ut any stage of the investigation, in- 
quiry or trial, as the case may be, that 
there are not reasonable grounds for 
believing that the accused has committed 
a non-bailable offence, but there are 
sufficient grounds for further inquiry 
into his guilt, the accused shall, pending 
such inquiry, be released on bail, or at 
the discretion of such officer or Court, on 
the execution by himof a bond without 
sureties, for his appearance. 

Section 498, Criminal Procedure Code, 
gives an unfettered discretion to the High 
Court or Court of Sessions. to grant ball 
to an accused person.: The ‘discretion of 
a Magistrate to grant bail, is -regulated 
by the provisions of s. 497,.Criminal Pro- 
cedure Uode, but s. 498,“ Criminal Pro- 
cedure Code, confers on =the High Court, 
unlimited “powers in granting “bail, even 
in a case where an accused person is 


los—J. 2 


6 p: 


convicted. The ffmitations applicable to 
s. 497, Criminal. Procedure Code, do not 
apply to s 498, Criminal Procedure 
Code. f ; l 

ft was held in Tulsi Tilini v. Emperor, 
72 Ind, Oas. 362: 24 Or. L. J.362; 50 Cal, 
585, that a High Court cannot, after 
disposal of a case before it, grant bail 
pending appeal to the Privy Oouncil 
by virtue of its inherent jurisdiction. It 
may be noted that this view does not 
find support in 4 decision reported in 
Ram Saftip--v. Emperor, 98 Ind. Cas. 
593: 27 Civ. 3.1377, 49 All. 247. The 
High , Court- has. got ample powers of 
admitting- an: accused person to bail 
pending. review . of. -%- conviction hy a 
High Court-Sessions, when a certificate is 


' granted by--.the.Advocate-General, under 


the Letters’Patent. It’ should also be borne 
in mind.:that the High Court can under 
s: 561-4; Criminal Procedure Oode, cancel 
the bail once granted, to sceure the ends 
of justice. . ° 

A remand order should be passed, in 
the presence of an accused person be- 
cause it is a Magisterial commitment. 
Unless it is made in the presence of an 
accused person, he will be deprived of an 
opportunity to make an application for 
bail. The power of a High Court anda 
Court of Sessions to admit an accused 
person to bail can be exercised concur- 
rently with that of a trial Magistrate, and 
not merely by virtue of its revisional 
jurisdiction. When the Sessions Judge, 
after considering the evidence before him 


grants bail, the High Court will not goe , 


behind 


the finding and discharge the 
bail. 7 


© 
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The factum of commitment to Sessions 
by a Magistrate does not necessarily 
give the Sessions Judge, reasonable grounds 
for believing that the accused has bean guilty 
of the offence charged. It does not, therefore, 
debar the Sessions Judge from granting 
bail to the accused. The factum of com- 
mitment may imply that the Magistrate 
had “sufficient grounds for committing” 
the accused, but it does not give the 
High Court or Court of Sessions ‘reasonable 
grounds for believing’, that the accused 
“ person has been guilty of the offence 
charged (see Nisar Ali v. Abdul Hamid, 
157 I, C. 286). A Sessions Judge cannot 
admit an accused person to bail after 
convicting him and pending appeal. 

A trying Magistrate can cancel any 
bail, if any case is clearly made out 
against an accused person in the light of 
further evidence let in by the prosecution. 
“When the allegations against an accused 


person are general and vague, the 
accused is entitled to be admitted to 
bail. 


If the’ accused is likely to interfere with 
or terrorise the prosecution witnesses, bail 
ought not fo be granted to him. Magis- 
trates are bound to consider whether a 
prisoner, if released, will suborn evidence, 
and they may well refuse to enlarge on 
bail a prisoner who is of such .a character 
that his presence at large will “intimidate 
witnesses. at 

In Krishna Chandra v. ‘Emperor a 
similar rule is laid.(see Kishn Chandra 
v. Emperor, 102 Ind: Cas. 909-28 Cr. L. 
J. 621). The learned Judges say that 
although other. authorities are of the con- 
trary opinion, in India, any allegation 
that the accused is tampering or-dttempt- 
ing to tamper with the witnesses, would 
be a very cogent ground for refusing 
bail. 

If, after taking further evidence in a case, 
it appears to the trying Magistrate, that 
the offence committed, is more serious 
than the original offence with which the 
accused was at first charged, he can 
Increase the amount of bail and such a 
conduct on the part of the Magistrate is 
not a ground for transferring the case 
from his file. His Lordship Courtney 
Terrell, C. J. in Hikayat Singh v. Emperor, 
148 Ind. Cas. 27; 33 Or, L. J. 574; 11 Pat. 
280, very pithily observes: 3 

“We must point out in the most emphatic 


e eway for the future guidance of Magistrates 


and Sessions Judges that,save in exceptional 
cases, persons accused of crimes punish- 
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able with long terms of imprisonment 
should not be released by them on bail. 
The richer the accused, (the italics are mine) 
and more easy it is for him to find bail, 
the less it is desirable that hé Should be 
released, and in no cireumstance wh atsosver 
without an order of the High Oourt should 
any person accused of murder be allowed 
bail. In England a person charged with 
murder is never, in any circumstances, 
released on bail and the Opportunities in 
India for the corruption of the witnesses 
are so great, that the risks involved cannot 

e exaggerated.” 

In cases of bailable offences, no ques- 
tion of discretion on the part of the trying 
Magistrate arises as bail in such cases 
Cannot be refused, In such cases if bail 
is improperly refused, an action for 
damages may lie against the Magistrate 
and, therefore, great care is required of 
them in dealing with bail applications. 

Section 502, Criminal Procedure Code, 
Says that all or any sureties for the 
attendance and appearance of a person 
released on bail may at any time apply 
to a Magistrate to discharge the bond, 
either wholly or so far as relates to the 
applicants. On such application being 
made, the Magistrate shall issue his 
warrant of arrest, directing that the person 
80 released be brought before him. On 
the appearance of such person, pursuant 
to the warrant, or on his voluntary 
surrender, the Magistrate shall direct the 
bond to be discharged either wholly or 
so far as relates to the applicants, and 
shall call upon such persons to find obaer 
Sufficient sureties, and if he fails to do 30, 
may commit him to custody, 

The legislature has given the High Oourt 
and the Oourt of Sessions discretion 
unfettered by any limitation other than 
that which controls all discretionary powers 
vested in a Judge, viz, that the discretion ` 
must be exercised judicially, Justice 
Boys, very pithily remarks, in Emperor v. 
Hutchinson, 134Ind, Cas. S42. -32 Or, Li. 
J. 1271, 53 All. 931: 

“As to the object of keeping an accused 
person in detention during the trial, it 
has been stated that the object is not 
punishment; that to keep an accused person 
under arrest with the object of punishing 
him ou the assumption that he is guilty, 
even if eventually he ig acquitted, ig 
improper. This is most manifest. The 
only legitimate purposes to be served by 
keeping a person under trial in detention 
are to prevent repetition of the offence with 
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which he is charged, where there is ap- 
Parently danger of such repetition and to 
secure his attendance at the trial. The 
first of these purposes clearly to some 
extent involves an assumption of the 
accused's guilt, but the very trial itself is 
based on a prima facie assumption of the 
accused's guilt and it is impossible to 
hold that in some circumstances it is 
not a proper ground to be considered.” 

Jn conclusion the matters for considera- 
tion ‘in all cases of bail may be enumer- 
ated as follows: ; 

(a) Whether on the facts of the prosecu- 
tion case, there is or is not reasonable 
ground for believing that the applicant 
for bail has. committed the offence with 
which he is charged. |” 

(b) The nature and the gravity of the 
charge. 

(c) The severity 


or degree of the 
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punishment which might follow in the 
particular circumstances in case cf a 
conviction. ° 

(d) The danger of the applicant abscond- 
ing if he isreleased on bail. 

(e) The character, means and standing 
of the accused person. 

(7) The danger of the alleged offence 
being continued or repeated, assuming 
that the accused is guilty of having 
committed that offence in the past. 

(9) The danger of witnesses being 
tampered with. 

(h) Opportunity to the accused, to prepare 
his defence. 

(2) The fact that the trial is not likely 
to conclude for several months at least. 

These considerations should be weighed 
together and be given their proper weight, 
before an accused person could be released 
on bail. 





THE JUDGMENTS OF VISCOUNT SANKEY 


In the six years during which he presided 
as supreme Judge over the supreme 
tribunal in English judicature, Viscount 
Sankey has delivered several judgments 
which will leave a permanent mark in 
English Law. Tbe Law Reports for these 
years do not often contain his name, for his 
political duties took up much of his time. 
But almost all the cases over which he did 
preside involve some far-reaching issue, 
either of common law or of criminal law 
or of the constitutional law of the British 
Empire. He took no pedantic line on the 
one hand, nor revolutionary view on the 
other, but he regarded the law as a pro- 
gressive science, to be adapted, as though 
naturally, tothe growing needs of society 
and of the nations forming the British 
Commonwealth. He did not shrink from 
overruling (in effect) a long line of authority 
on the onus of proof in the felony of 
murder. He strove to interpret the con- 
stitution of Canada liberally, and boldy held 
that women were eligible for membership 
of the Senate. In the law of nations he 
showed how the conception of piracy had 
widened through the centuries. Some may 


. call this casuistry, but it is the way of the 


law, whereby, without violent break or 
overthrowing of a legal system (as is the 
way in some countries), the present is 
ghown to bein the line of the past—a con- 
jnuous tradition and a “progressive revela- 
jon" of the common law. 

With lueidity of thought has been united 


a lucid style of exposition. These judgments 
do not contain the philosophical analysis or 
the labouring eloquence of Lord Haldane ; 
no shafts of biting wit pierce through with 
“massive irony,” wielded to such unerring 
purpose by Lord Birkenhead ; nor are these 
pages adorned with sparkling epigram or 
with the’ sonorous language of juristic 
science. They are simply the clear words 
of a clear thinker, so plain that even the 
tyro may. understand, and feel that in a 
difficult and technical realm it is possible 
to speak “plain English.” And yet, their 
very simplicity must have cost abundance 
of effort to make that appear artless which 
came by practised art. 
I -Comaon Law. 

The Bank of Portugal Case (Banco de 
Portugal v, Waterlow & Sons, Ltd, 101 L, 
J. K. B. 4171.) is not only a cause celebre, 
but is a leading case on the law of dama- 
ges for breach of contract. The obtaining 
by a criminal, Marang, of half a million 
notes of 50) escudo from Messrs. Waterlow 
in breach of their duty of care and their 
introduction into the circulation of Portugal 
caused the bank to withdraw the whole 
Vasco da Gama issue of 1,700 million (17 
million pounds), and to exchange the spuri- 


ous notes for genuine ones. What was 

the proper measure of damage? The caur- 
3 

rency was a “managed” one, and wag 


inconvertible into gold. The bank was held 
entitled to recover the exchange value in 
sterling of the genuine currency given în 
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exchange for the spurious notes, together 
with the cost of printing the tenuine notes 
withdrawn (610,3921), Here.is the graphic 
illustration given by the Lord Chancellor: 
“Imagine two persons coming into the 
bank at the same time, each of them 
‘ wanting a good 500 escudo notes. The 
first is an Englishman who wants to 
get some Portuguese money. He hands 
over tothe bank five English pounds, 
and gets in return a 500 escudo note. 
The other person hands over a forged 
- note, and also gets a 500 escudo note. 
What is the position of the bank? In 
‘the first case it has obtained in ex- 
change for the 500 escudo note five 
pounds in English money; in the 
second case it has got in exchange for 
the 500 escudo note a worth-less forged 
note. It is not possible to say that in 
the second case the bank has suffered 
no damage because it could print and 
issue a third 500 escudo note, should it 
so desire to do. For that note it could 
also: have obtained value. In truth, it 
has lost the face value of the second 
note by reason of the fact that it has 
only got a worthless note in exchange” 

(p. 429). 


It is noteworthy that the Chancery mem- 
bers of the House dissented (Lords War- 
rington and Russell). 


In the case of De Beeche v. South Ameri- 
can Stores, Ltd., (104 L. J. K. B. 101) the 
method of interpretation of a foreign com- 
mercial usage and of proving foreign law 
was considered, A contractual liability to 
pay rent in Chile “‘by first-class bills on 
London” was frustrated owing to Chilean 
legislation which made it impossible to pay 
the rent by such drafts without the au- 
thorisation of a statutory committee, which 
had been refused. Conflicting evidence 
was given as tothe meaning of the term, 
which (it was accepted) had a special 
mercantile meaning in Chile. The House 
preferred the evidence of an established 
banker to that of a very junior member of 
the Chilean Bar. The three conditions pre- 


cedent were laid down as to the admis- — 


sibility of evidence of usage (p. 106). When 

an expert witness “vouches” a legal text, 

the Court is entitled to look at and to con- 
strue this text. 

“By English law an act is illegal if 

it necessitates something which is 

e illegal. Beyond that an English Court 

_will have regard not merely to their 

| “own views of the foreign law, but to the 
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interpretation put upon -it by a com- 
petent foreign authority” bid.) 
IL— Orimina Law. 

Rarely does a criminal case come_ before 
the . House of Lords because the fiat of the 
Attorney-General is first required that the 
appeal ‘Involves a point of law of excep- 
tional public importance,” and is “desirable 
in the public interest” [Criminal Appeal Act 
1907, s. 1 (6)]. Upon two such appeals Vis- 
count Sankey has delivered judgments—the 
one, a masterly piece of legal exegesis, the 
other an historical exposition and a modern 
reinterpretation of an ancient rule of law, | 
These precedents will henceforth become 
part of the essential equipment not orly of 
the student of law, but even more, of the 
practitioner, and will rank in importance 
with the classical judgment of Lord Bir- 
kenhead in Beard v.: Director of Public 
Prosecutions (1920, A. C. 479). 

In Maxwell v. Director of Publie Pro- 
secutions (103 L.J. K, B. 501) the question 
was whether, where a prisoner's character 
had been put in issue, he could be cross- 
examined as toa previous charge of which 
he had been acquitted. A herbalist of 75 
was convicted of manslaughter and of 
using an instrument with intent to procure 
a Miscarriage. Seven years before he had 
been tried and acquitted on a similar 
charge and this fact was elicited upon 
crogss-examination in his trial for the pre- 
sent offence. Du Parcq, J., admitted . the 
evidence, and he was upheld in the Court 
of Oriminal Appeal. The House of Lords 
reversed this order, and released the pri- 
goner, 4 

“The mere fact that a man has been 
charged with an offence is no proof that 
he committed the offence. Such a fact 
is, therefore, irrelevant; it goes neither 
to show that the prisoner did the acts for 
which he is actually being tried, nor 
does it go to- his credibility as a 
witness. Such questions must, there- 
fore, be excluded on the principle which 
is fundamental in the law of evidence 
as conceived in this country, especially 
in criminal cases, because, if allowed, 
they are likely to lead the minds of 
the jury astray into false issues; not 
merely do they tend to introduce sus- 
picion as if it were evidence, but they 
tend to distract the jury from the true 
issue, namely whether the prisoner in 
fact committed the offence on which he 
is actually standing his trial. It is of 
the utmost importance for a fdir trial 
that' the evidence should be prima facie 
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limited to matters relating to the 
transaction which forms the subject of 
the indictment, and that any departure 
from these matters’ should be strictly 

- confined” (p. 506). 

It is only a few weeks since Woolmington 
v. Director of Publie Prosecutions created 
such a stir in legal circles (al T. L. R. 446). 
Swift, J., had directed the jury at Bristol 
Assizes, using the words of Sir Michael 
Foster, written in 1762: 

>In every charge of murder, the fact 
of the killing being first proved, all 
the circumstances of accident, necessity 
or infirmity, are to be satisfactorily 
proved by the prisoner, unless they 
arise out of the evidence produced 
against him: forth law will presume 
that the attack would be founded on 
malice unless the contrary be shown.” 

The Court of Oriminal Appeal upheld this 
direction. ‘The conviction was quashed by 
the House of Lords, and the Lord Chancellor 
delivered the judgment (Viscount Sankey, 
L. C. Lord Hewart, L. CO. J. Lords Atkin, 
Tomlin and Wright). Viscount Sankey said 
that the above passage appeared ili a 
text book, and had been repeated by Ste; hen 
Archbold, Russell and Halsbury—a dis- 
tinguished array. The passage did not 
mean what it said ; if it did, it was wrong. 
All it meant was that if there were no fur- 
ther evidence by the prisoner the jury might 
find him guilty; but the onus of proof re- 
mained all the time on the Crown, and it 
was never for the prisoner to prove his 
innocence. Thus the common law of onus 
in one of the gravest of felonies has now, 
bya bold juristic reinterpretation, become 
logically complete; and Viscount Sankey's 
words deserve a further quotation which 
has already acquired the minting of dis- 
tinction: 

-~ “Throughout the web of the English 
criminal law one golden thread was 
always to be seen, that it was the duty 
of the prosecution to prove the prisoner's 
guilt subject to matters as to the de- 
fence of insanity, and subject also to 
any statutory exception. If, at the end 
of, and on the whole of the case there 
was a reasonable doubt, created by the 
evidence by either the prosecution or 
the prisoner, whether the prisoner killed 
the deceased with a malicious inten- 
tion, the prosecution has not made out 
a case, and the prisoner is entitled to 
an acquittal” (51 T. L. R., at p. 450):— 

111. CONSTITUTIONAL Law of THE EmpIRe. 

Important as are those two decisive judg- 
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ments in the criminal law, it is perhaps 
in the sphere of the constitutional relations 
of the Empire that the judgments of 
Viscount Sankey as Lord Chancellor will 
prove the more far-reaching. Indeed, his 
great judgment as such was delivered in 
Edwards v, Attorney-General for Canada 
(1930 A. ©. 124), declaring that women were 
eligible for membership of the Senate 1n 
Canada; in his last judgment (delivered 
the day before he ceased tə hold the Great 
Seal), British Coal Corporation and Others 
v. The King (p. 25 ante), he held that 
Canada now had ithe right under the 
Statute of Westminister 1931, to take 
away in criminal matters the right of 
appeal to the Judicial Committee of the 
Privy Council. l 

(a) Canada. In the Edwards case 1t 
was held thabl among the “qualified per- 
sons” whom the Governor-General (under 
sec, 24, British North America Act, 1867) 
might summon to the Senate members of 
either sex are included. The judgment is 
replete with historical learning and the 
probable reasons for the exclusion of women 
from politicaloffice. But though custom 
developed into tradition “the appeal to 
history” was not conclusive (p. 134). Nor 
must we apply the reasoning of Roman law 
and early English decisions to the con- 
stitution of Canada. 

“The British North America Act 
planted in (‘anada a living tree cap- 
able of growth and expansion within 
its natural limits ..... Their Lordships 
do not conceive it to be the duty of 
this Board—it is certainly not their 
desire—to cut down the provisions of 
the Act bya narrow and technical 
construction but rather to give if a 
large and liberal interpretation, so 
that the Dominion toa great axtent, 
but within certain fixed limits, may be 
mistress in her own house as the Pro- 
vinces toa great extent, but within 
certain fixed limits are mistresses in 
theirs” (p. 136). 

The Board set aside the unanimous judg- 
ment of the Supreme «ourt of Canada 
only “after convincing argument and 
anxious consideration”—a course which can 
be taken bya Court of final instance only 


which is charged not only with the 
interpretation, but with the making 
of law. The technique of the Edwards 


decision inevitably leads to the decision 
in Woolmington's case. That is why the, 
House of Lordsis a greater tribunal than 
the Court of Appeal, for the members of 
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the former enjoya higher charge—and an 
“smpler air '—than the members of the 
latter. 

Inthe same spirit the Swpreme Oourt of 
Ganada was again reversed, In re The 
Regulation and Control of Aeronautics in 
Canada (1932 A. O. 54), when the Board 
held that legislation in the field of aerial 
navigation in Canada belongs not to the 
Provinces but tothe Dominion. The judg- 
ment was in pursuance of a. reference by 
the Governer-General in Council: Lord 
Sankey surveys the constitutional relations 
between Dominion and Province and bet- 
ween Dominion and Home Country and 
then considers the obligations undertaken 
by Canada under the international conven- 
j 1919 ; 
wa ja while the Courts should be 

jealous in up-holding the charter of the 
Provinces ss enacted in sec. 92 fof the 
British North America Act 1867) it 
must no less be borne in mind that 
the realobject of the Act was to give 
the central Government those high 
functions and almost sovereign powers 
by which uniformity of legislation 
might be secured on all questions 
which were of concern toall the Pro- 


vinces as members of constitutional 
whole” (pp. 70, T1) o 

Since “aerial navigation =~ affects the 

body politic of the Dominion | (p. 77), 


“anbstantially the whole field of legisla- 
Naa pan e therefo belongs to the 
ion. 
a ema comes the great decision of 
British Coal Corporation F7. The King. This 
was by way of preliminary objection ona 
petition for special leave to appeal by the 
appellants from æ conviction in | Quebec 
for combining torestrict the coal industry. 
Could the Dominion take away the right 
of appeal to His Majesty in Council? Such 
a clause had formerly been inserted in the 
Canadian Criminal Code, but in Nadan v, 
The King had been held ultra vires for 
under the Colonial Laws Validily Act, 
1865, it was repugnant to the Judicial 
Gommittee of the Privy Council Act, 1833. 
The Act of 1865 has now been repealed 
since 1931, since when the Canadian Par- 
liament re-enacted a clause similar to that 
held invaildin Nadanv. The King. The 
Board held that the clause was valid. The 
power, t0 regulate appeal is vested in the 
Dominion Parliament and a Dominion 
may enact legislation even though it be 
repugnant toa statute relating to the 


Wnited Kingdom. 
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(b) Australia. There are two decisions 
of notes on Australia. One relates to the 
meaning ofthe term ‘administration tri- 
bunal” and the interpretation of Acts of 
the Commonwealth Parliament, the other 
concerns the constitution of- New South 
W ales. 

In Shell Company of Australia, Limited 
v. Federal Commissioner of Taxation (1931 
A. QO, 275) the Board considered the func- 
tions ofa Federal Board of Review to 
review thedecisions of the Commissioner 
of Taxation whose members hold office 
for seven years. Viscount Sankey points. 
out that “there are tribunals with many 
of the trappings of a Court which neverthe- 
less are not Courts in the strict sense of 
exercising judicial power” (p. 296), and 
he proceeds "to enumerate some negative 
propositions on the subject” :— 

“J. A tribunal is not necessarily a 
Court in this strict sense because it 
gives a final decision. 2. Nor because 

- it hears witnesses on oath. 3, Nor 
because two or more contending parties 
appear before it between whom it has 
to decide. 4. Nor because it gives 
decisions which affect the rights of 
subjects. 5, Nor because there is an 
appeal toa Court. 6, Nor because 

` itisa body towhich a matter is refer- 
red toby another body” (p. 297). 

This particular Board was held to be an 
administrative tribunal although its duty 
was to act judicially. 

In Attorney-General for New South Wales 
v. Trethowan (1932, A. ©. 526) the Board 
examined the validity of an Act of New 
South Wales which purported to repeal 
an Act which it had previously passed to 
the effect that a proposal to abolish the 
Legislative Ccuncil must be submitted to 
a referendum before being submitted to 
the Governor for His Majesty's. assent. 
The State then passed another Act to 
abolish the Legislative Council. Could 
the State thus abolish the Council with- 
out a referendum? After a careful exa- 
mination of a number of Imperial and 
local Acts it was held that the State had 
no power to present these Bills unless 
and until they had been approved in a 
referendum. 

(e) Irish Free State. The effect of the 
important decision in Performing Right 
Society, Limited v. Urban District Council 
of Bray (1930, A. C. 377) bas now been 
destroyed by the epoch-making decision in 
ree v. Attorney-General of drish Free 
tate. i 
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In the former case the Judicial Commit- 
tee decided that it had jurisdictiou to hear 
an appeal from the Supreme Court of the 
[rich Free State to His Majesty in Council 
by an appellant who had been granted 
special leave so to appeal. Lord Sankey 
quoted Lord Haldane, who had said in 
Hull v. McKenna (1926, I.R, 402, 404) :— 

“The Sovereign, as the Sovereign of 
the Empire, has retained the preroga- 
tive of justice, but by an Imperial 
statute to which he assented, that was 
modified as regards constitutional ques- 
tions in the case of Australia..... In 
Ireland, the prerogative is saved, and 
the prerogative therefore exists in 
Ireland just as it does in Canada, South 
Africa, India, and right through the 
Empire, with the single exception that 
I have mentioned... .” 

But in 1933 the Irish Free State by Act 
of its Parliament purported to abolish this 
- prerogative right expressly saved in s. 46 
of Irish Free State Constitution Act, 1922. 
The Judicial Committee held that this Act 
was lawfully passed in pursuance of the 
Statute of Westminster, 1931. The Con- 
stitution Act was validly amended and ap- 
peala to His Majesty in Council were now 
prohibited. The prerogative was merged 
in the statute and the statutory prerogative 
had now become lawfully terminated, 
Although during the debates on the pas- 
sage of the Westminster Bill, it had been 
assumed and stated on the authority of the 
then law officers of the Crown, that the 
Irish Treaty was sacrosanct, yet this advice 
of the Board (which must, with respect, be 
right in law) now proves otherwise, and 
gives a legal title to the judicial] independ- 
ence now assumed by the [rish Free State. 

Those two decisions—the Canadian and 


the Irish judgments—would suffice to make’ 


memorable in the judicial history of the 
British’ Empire the judgments of Lord 
Sankey as Lord Chancellor. 

But in the sphere of international law he 
has, in terme, advanced one branch of the 
law ina way which one day may become 
of practical mcment. aa 

IV. INTERNATIONAL ‘Liaw. 

On a special reference by Order in 
Council to the Judicial Committee whether 
actual robbery is an essential element of 
the crime of piracy jure gentium the Oom- 
mittee reported In re Piracy jure gentium 
(1934, A.C. 586)-that a frustrated attempt 
to commit % piratical robbery was equally 
Piracy jure gentium, and*that actual rob- 
bery was not an essential element. The 
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speech of Viscdunt Sankey is a succinct 
and magnificent summary of English and 
American cases and text writers, as well 
as of the views of English and continental 
jurists. 

International laws depend upon “a pro- 
cess of inductive reasoning” (p. 588), for it 
has no legislature, no executive and no 
judiciary : 

“Speaking generally, in embarking 
upon international law, their Lordships 
are to agreat extent in the reaim of 
opinion, and ... it is permissible to 
select what appears to be the better 
Views upon the question” (pp. 588, 589). 

A pirate, no longer a national, can be 
tried by any State anywhere. But what 
¿s a pirate? Having quoted “the sheet- 
anchor” case for the contention that rob- 
bery is an essential element , Viscount 
Sankey proceeds :— 

“But. ...we are not now in the 
year 1696, we are now in the year 1934. 
International law was not crystallised 
in the 17th century, but is a living and 
expanding Code” (p. 832.) 

Hale, Hawkins, Blackstone and East are 
cited, who appear to regard robbery as 
essential—even Stephen and the Oxford 
Dictionary. 

Then come the American authorities, and 
“Moore’s Digest of International Law" with 
the definition: “The pirate is a sea 
brigand” (p. 595). There follows a judg- 
ment of Story, J., which Viscount Sankey, 
however, distinguishes, pointing out, more- 
over, that this was delivered in 1820, The 
definition commended by the Lord Chancel- 
lor as coming ‘nearest to accuracy coupled 
with brevity” is that given by Kenny in 
his “Outlines of Criminal Law,” that piracy 
is “any armed violence at sea which is not 
a lawful act of war.” But the Board would 
not itself “hazard a definition of piracy” 
(p. 600). 

“They remember the words of M, 
Portalis, one of Napoleon's commis- 
sioners, who said: ‘We have guarded 
against the dangerous ambition of 
wishing to regulate and to foresee 
everything, ... A Dew question springs 
up. Then how is it to be decided? 
To this question it is replied that the 
office of the law isto fix by enlarged 
rules the general making of right and 
wrong, to establish firm principles 
fruitful in consequences, and not to 
descend to the detail of all questions 
which may arise upon each particular 
topic.” (Quoted by Halsbury, L.C., in 
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“Halsbury’s Laws of England,” In- 
troduction, (p. cexi).)” 

Ib is because Viscount Sankey has so 

faithfully followed this ‘‘office of the law” 

in an endeavour “to establish firm prin- 
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ciples fruitful in consequences" that his 
judgments will remain secure among the 
memorable deliverances of the Lord Chan- 
cellors of England.—The Law Journal. 





Extracts from Gontemporaries. 


Memorials to Lawyers. 

Statesmen, men of letters, and men of 
science are liberally commemorated in 
statutes and other forms of memorials, 
but the fact that few lawyers are similar- 
ly commemorated outside the precincts 
of the Inns. of Court seems to reflect the 
popular impression that the Profession 
has no title to these. Occasionally, how- 
ever, one finds that some lawyer, almost 
forgotten in the dusty purlieus of the 
law, has been fortunate enough to have 
his name handed down to us in this 
fashion. One suéh tribute the present 
wriler noticed some days ago in Lincoln's 
Inn Fields, nearly opposite one of the en- 
trances to t.incoln’s Inn-a fountain, 


“which, in the broiling days we were ex- 


periencing, found many appreciative 
frequenters.in the person of the children 
of. the neighbourhood. The fountain, we 
read on the inscription, was erected 
in memory of Philip Twells, a barrister 
of Lincoln's Inn and for some years 
member of Parliament for the city 
of London Probably it was in his latter 
Capacity that the fountain was erected in 
his memory but lawyers may be interested 
to recall that for a number of years 
T wells took upon himself the useful but 
not particularly exhilarating role of a 
law reporter. For some yeara he was on 
the staff of the Law Journal reports ; 
then he brought out, in collaboration 
with F.J. Hall, two volumes of Chancery 
Reports, which were published under 
their names; these appeared in i850— 
1851, and are, it is believed, held in 
high repute as recording the decisions of 
Lord Cottenham. Rarely does fame come 
to law reporters ; they have to be content 
with assisting to build up the great 
structure of the law; and rarely is their 
posthumous fame embodied in so useful 
and refreshing a monument as a fountain. — 
The Law Times. 
e 


Heine as Jurist. 

Like his follow-countryman Goeth, Heine 
studied law in his case first at Bonn 
and later at Gottingen, where, as one of 
his biographers puts it, he worked ‘“‘steadi- 
ly at the Pandects and literature of a 
like uninspiring kind,” and in’ due time 
obtained his doctor's degree... Never much 
enamoured with juristic subjects, he found 
in belles lettres “an ampler ether and divi- 
ner airand fields invested with purpureal 
gleams,” and rarely in his prose work 
does he touch onthe subject of law. His 
Gestandnisse, however, which is full of 
reminiscences of his youth and with ex- 
amples of his satiric humour, as, for ex- 
ample, where he mentions that when he 
first settled in Paris and happened to be 
jostled in a crowd by someone who offer- 
ed no apology, he set him down as a 
compatriot of his own, or, where meeting 
a lady who chanced to look more than 
usually glum, he accounted for this by 
assuming that she had been eating 
sauerkraut or been reading Klopstock in 
the original, contains also some allusions 
to his study of law. Switching off to 
other matters, he tells us that the old. 
Roman was at once a soldier and advo- 
cate who when he seized the property of a 
stranger knew how to defend his posses- 
sion by his sophistry, and then he adds 
that “only a race of robbers and casuists . 
knew how to invent prescription and 
to embody it in that horrible book which 
may be termed the Bible of the devil, 
namely, the Godex of Roman Law.” In 
contrast to the principle embodied in the 
statutes of limitation, he quotes with ap- 
proval the Saxon saying that “a hun- 
dred years of injustice cannot make one 
year’s justice.” —Thke Law Tames. 
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PAYMENT OF INSTALMENTS. 
WHETHER CAPITAL OR [INCOME FOR TAX PURPOSES. 


The Income Tax Act purporte to taxin- 
come and:not capital When a sum of 
money is payable by instalments, the 
-, principle.:is clear that tax is only payable in 
respect of that part of the instalment which 
presents income, e. g. interest; and no tax is 
payable in respect of such part’ of the in- 
atalment as represents capital. There may 
be cases, however, in which the whole of 
the instalment represents capital and is 
not taxable, whileon the other. hand there 
may be cases in which the- whole of the 
instalment represents income, so that the 
whole amount thereof is rendered assess- 
able to tax. my : 

lt is not always an easy matter, however, 
to determine what is the essential nature 
of the payment, 2. e. whether it is capital 
or income. The Courts are not bound in 
any way by whatever terms the parties 
themselves may have elected to describe 
the payment, and in each case the sub- 
stance of the transaction will be carefully 
and closely scrutinised. 

- There is a long line of income tax de- 
cisions dealing with this vexed problem, 
and certain tests have been indicated in 
the cases for the purpose of determining 
the essential character of such payments. 
It will be the purpose of .the present 
article to examine some of the more im- 


portant authorities and to state the tests ` 


which they indicate should be applied for 
the purpose. 

The judgment of Rowlatt, J., in Jones 
v. Inland Revenue Commissioners (1920, 1 


K. B. 711;. 39 L. J. K. B. 129) will be - 


found particularly instructive. In that case 
the appellant had sold his 
certain inventions and letters patent for 
a sum incash and a percentage called 
a “royalty” payable. for ten. years on the 
sale of all machines constructed under the 
patent. The question that arose was 


whether the sum received by the appellant 
e los— J, 3 


interest in. 


in respect of this “royalty” or percentage 
of- sales, constituted taxable income which 
accordingly was to be included in the 
computation of the appellant's total in- 
come for surtax purposes. 

The main contention on the part of the 
appellant was that the royalty was not in 
respect of the user of his patent, but 
formed part of the purchase consideration 
for the invention and letters patent, and 
therefore constituted capital and not income. 
Rowlatt, J, held however, that the royalty 
notwithstanding that it might have been 
part of the purchase consideration, consti- 
tuted an annual payment in the nature 
of income. 

-In his judgment (1920, 1 K. B., at 
pp. 714, 715) the learned Judge said: 

“There is no law of nature or any 
invariable principal that because it 
can be said that a certain payment is 
consideration for the transfer of pro- 
perty it must be looked upon as price 
in the character of principal. A man 
may sell his property for a sum which 
is to be paid in instalments, and when 
that is the case the payments to him 
are not income: Foley v. Fletcher 
(28 L. J. Ex. 100; 3 li. andN. 769). 


Or a man may sell his property 
for an annuity. In that case the 
Income Tax Act applies. Again, a 


man may sell his property for what 
looks like an annuity, but which can 
be seen to be not a transmutation of a 
principal sum into an annuity, but 
is in fact a principal sum payment 
of which is being spread over a 
period, and is being paid with interest 
calculated ina way familiar to actu- 
aries—in such a case income tax is 
not payable on whatis really capital: 
Secretary of State for India v. Scoble 
(1903, A. ©. 299; 72 L.J. K. B. 617). 
On the other hand, a man may sell His 
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property nakedly for a‘share of the 
profits of the business. In that case 
the share of the profits of the busi- 
ness would be the price, but it would 
bear the character of income in the 
vendor's hands: Chadwick v. Pearl 
Life Insurance Co. (1905, 2 K. B. 507, 
ol4; 74 L. J. K. B. 673), In such a 
case the man bargains to have, not a 
capital sum, but an income secured to 
him, namely, an income correspond- 
ing to the rent which he had 
before. I think, therefore, that what 
Ihave to do isto see. what the sum 
payable in this case really is. The 
ascertainment of an antecedent debtis 
not the only thing that governs, al 
though in many cases it is a very 
valuable guide. Ín this case ... the 
property was sold for u certain sum, 
and in addition the vendor took an 
annual sum which was dependent up- 
on thevolume of business done; that 
is to say, he took something which 
rose or fell with the chances of the 
business. Whena man does that he 

- takes an income; itisin the nature 
- ‘of income, andon that ground I decide 

this case.” 

Perhaps the commonest example of a 
case where a capital sum is converted 
into income, is where an annuity is pur- 
chased. In sucha case the annuity is 
clearly taxable. 

This example, moreover, forcibly illus- 
trates what is the primary test for determin- 
ing the nature of the payment. The test 
is whether the capital sum has gone and 
completely ceased to exist. 

Thus in Foley v. Fletcher (28 L. J. Ex. 


at p. 109) Watson, B., expressed the test 
in these words:— 
“Annuities means that where the 


annuity may be purchased with money 
the capital is gone and ceases to exist, 
and consequently the person to be 
charged is the person receiving the 
annuity, that is, the yearly sum, year 
by year. No capital is taxed there, 
because the principal has been con- 
verted into an annuity, and the an- 
nuity is chargeable.” 

Asa further corollary of this principle, 
an important factor to he considered is 
- whether the principal sum is liquidated or 

unliquidated, 1. e., whether there has been 


e e apy prior ascertainment of a definite sum, 


as the purchase price, 
* It will be observed that in Jones's case 
(supra) the royalty was of an indeterminate 
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character since it varied with the profits, 
and this no doubt was a factor taken into 
consideration in determining that the 
payments were in the nature of income 
and not of capital. 

Two other cases may usefully be consi- 
dered in this connection: Delage v. Nugget 
Polish Co. 121 T. L. R. 454) and Chadwick 
v. Pearl Life Insurance Co, (supra). 

In Delage-v. Nugget Polish Co., there 
was a sale of a manufacturing process in 
consideration of annual payments for a 
perio! of 40 years, equivalent to 8 per cent. 
of the gross sale receipts of the articles. 
manufactured by the process. It was held 
that the annual payments were in the 
nature of annuities, and accordingly con- 
stituted income. In arriving at this deci- 
sion, reliance was placed inter alia on the 
fact, as Phillimore, J., putit, that there 


was 
“no first ascertainment of a lump 
sum as the purchase considera- 
tion” 
In Chadwick v. Pearl Life Insurance 
Co. the reversion of certain leasehold pro- 


perty, which was sub-let ata gross rental 
of 1,9251., but was subject, to the pay- 
ment of a ground. rent of 300l., so that 
the net yield from the property tothe vendor 
was 1,625]. per annum, was sold for 
a premium of 3j,C00l., the purchaser at the 
same time undertaking to pay the vendor 
in addition an equivalent sum of 1,6251: 
per annum untiltheexpiry of the term, no 
sum being fixed as the total amount to be 
paid. It was held thatthe intention of 
the transaction was that the vendor should ` 
continue to receive as income tothe end 
of the term the same net amount as had 
been. previously received as rent, and tha 
the annual payments to the vendor were 
payments of an annuity or other annual 
payment (i.e. income and not capital), 
from which tax was properly caductible 
at the source. Stress, again was laid on 
the fact that the agreement did not involve 
any obligation to pay a fixed sum. - 

As Walton, J., pointed out (1900, 2K. B. 
at p. 5A: 

“It is obvious that there will be cases 
in which it will be very difficult to 
distinguish between an agreement to 
pay a debt by instalments and an 
agreement forgood consideration to 
make certain annual payments for a 
fixed number of years. In the one 
case there 1s an agreement for joint 
consideration to pay a fixed gross 
amount and to pay it by instalments; 
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in the other there is an agreement 
for good consideration notto pay any 
fixed gross amount, but to make a 
certain or it may be an un- 
certain number of annual payments. 
The distinction is a fine one, and 
seems to depend on whether the agree- 
ment between the parties involves an 
obligation to pay a gross sum . .. Itis 
plain . . . that no estimate of any 
. gross amount was involved in the 
contract between the parties.” 


Mr, Justice Walton further considered 


that it made 
“no difference whether the contract 
to make the annual payments is enter- 
ed into in consideration of money 
paid or in consideration of property 
assigned.” . 
And it may be added that neither is 
“the mere circumstance of a pre-existing 
debt” the test (per Rowlatt, J., in Perrin 


v. Dickson, 1929, 2 K. B. 85, at p. 89) nor. 


the fact thatthe capital isto continue 
in a series of equal payments consisting 
of capital and income indistinguishably: 
Secretary of State for India v. Scoble 
(supra). In the latter case only that part 
of the payment which is determined to 
represent interest will be taxable. 
Reference again may be made to Perrin 
v. Dickson (1929,2 K.B.85; 1930,1K.B. 
107). There a policy-was taken out to 
insure the education of a son of the policy- 
holder, and the substance of the bargain, 
as the Court held it to be, was as 
follows: — 
If the son died before the age of 15, the 
insurance company was to refund the 
whole of the permiums paid, but without 
interest; if the son died between the ages 
of 15 and 21, the company were to refund, 
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but again without interest, the balance 
of the premiufos paid after deducting 
therefrom any payments already made by 
the company under the policy, and lastly, 
if the son lived to the age of 21, the 
company were to re-pay the whole of the 
premiums paid with compound interest 
at 3 per cent. by seven annual pay- 
ments. 

The premiums that were payable were 
six annual. premiums of 901. each, and the 
annual sums payable by the insurance 
company were 1001. for seven years, 
which latter payments were only to be 
made in the event ofthe son attaining the 
age of 21. 

It was held that the annual payments 
which were ultimately made by the com- 
pany (the son having attained the age of 
21) were not annuities, but were repay- 
ments of principal with interest, and that 
tax was accordingly payable only on 
such parts of the payments as constituted 
interest. 

The basis of this decision was that 
the capital represented by the premiums 
was never lost, since in certain enventua- 
lities it was to be returned, but without 
interest, in so far as it had been paid, and 
in others it was to be returned with com- 
pound interest at 3 per cent. The mere 
fact that the policy did not expressly 
provide for thereturn of any permiums 
in the event ofa failure to pay all the 
premiums, was considered not to alter the 
nature of the transaction. 

This case serves to emphasise the pri- 
mary principle, which was referred to 
earlier in this article, that the primary 
test is whether :or not the capital has 
completely gone and has ceased to 
exist.—The Law Journal. 





PRIVILEGE AND REPORTS OF COURT PROCEEDINGS. 


The facination which Courts of Justice 
exercise over the minds of the lay public 
is frequently reflected in exuberant and 
highly coloured accounts of proceedings 
in the courts. Some newspapers make a 
regular _ feature of police court news, 
written ina racy and popular style, and 
no doubt many of the unfortunates whose 
frailties are publicly exhibited in those 
courts must feel hurt when they see their 
frailties served up with an appetising 
journalistic sauce to make a few minutes’ 
entertaifment for the readers of thosa 
newspapers, ; 


However attractive the style of the 
journalist, if the matter contains nothing 
but what is a fair and accurate account 
of judicial proceedings, it has been held 
to have been written on as privileged 
an occasion as the judicial proceeding 
itself, “It is now well established,” said 
Cockburn, C.J., in Wason v. Walter, L.R. 
4 Q.B. 73, 87, "that faithful and fair reports 
of the proceedings of Courts of Justice, 
though the character of individuals may 
incidentally suffer, are privileged, and that 
for the publication of such reports the 
publishers are neither civilly not criminally 
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responsible.” And Wilde, .B., in Popham 
v. Pickburn, 31 L.J. (Ex.) 133, 136, said that 
such reports “only extend that publicity 
which is so important a feature in the 
administration of the law of England, and 
thus enable to be witnesses of it, not only 
the few that the court can hold, but the 
thousands who can read the reports.” 
Even the fullest reports must omit 
something, andit isin knowing how much 
and what to omit that the skill of the 
journalist lies. It might, for example, be 
considered unfair toreport only the judg- 
ment in the case if that judgment did 
not give a complete and substantially 
accurate account of the matters on which 
the judge is adjudicating. Lord Halsbury, 
L.O., said in Macdougall v. Knight, 14 A.C. 
194,200; “I am not prepared to admit 
that the judgment of a learned judge must 
necessarily be privileged. It is obvious 
that a partial account of what takes place 
in a court of justice may be the exact 
reverse of putting the person to whom 
publication is made in the same position 
as if he were present himself. If the 


-` evidence of a witness containing matter 


defamatory of an individual were published, 
and the cross-examination which showed 
the witness to be a person to be unworthy 


of belief were suppressed, it would 
obviously be a partial and inaccurate 
account of what took place. Nor do I 


think there is any presumption one way 
or the other as to whether a judge's 
judgment does or does not give such a 
complete and substantially accurate account 
of the matters on which he is adjudicating 
as to bring it within the privilege.” 

These were obiter dicta, and it should 
be pointed out that the Court of Appeal 
in Macdougall v. Knight, 17 Q.B.D. 636, 
held that a verbatim judgment was privileg- 
ed and subsequently upheld their judg- 
ment in Macdougall v. Knight (1880), 25 
Q.B.D. 1. 

It is certainly not sufficient to publish 
counsel's opening, and if it is not supported 
by the evidence, it is unfair and inaccurate 
to report it without adding that the 
evidence does not bear it out (Ashmore v. 
Borthwick(1885), 49 J.P. 92). On the other 
hand, “the fact that the report only publish- 
ed the summing up and the speech of 
the prosecuting counsel, and omitted the 
evidence, does not show that the report 
was unfair; it would clearly be impossible 
t report trials if that were so. It is 
sufficient to publish afair abstract. I do 
not*see that the reporter is to be blamed 
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if he takes the judge's abstract instead of 
one of his own” Mellish, L.J., in Milissich v. 
Lloyds, 46 L.J , C.P. 404. 

Moreover, the same standard of accuracy 
and fairness must not be demanded of a 
newspaper reporter as from a professional 
law reporter. In Hope v. Leng, 23 T.L.R. 
243, 244, Collins, M.R., said: The learned 
judge, in language I would not attempt 
to improve on, and in which [ entirely 
concur, put before the jury the position 
of a reporter for a daily newspaper whose 
function it was to send a report in order 
that the public might read it the next day 
.... the learned judge said: ‘T think juries 
would be very wrong if they were to be 
too severe on them'—7?.e. reporters— ‘if there 
happens to be some slight flaw, if there is 
something which they think might have 
been better put in a different way.’ But 
if there is any substantial inaccuracy, no 
privilege attaches to the report (Gwynn v. 
South Eastern Railway Co. (1868), 18:L.T. 
(N. 5.) 738). 

It is in the more imaginative efforts of 
reporters with a roving commission over 
the various courts that errors of law as 
well as of good taste are to be found. 
The interjection of comment and descrip- 
tion is clearly not privileged in itself. It 
has been held to bé an unfairreport of 
proceedings before a magistrate which, 
assuming the truth of the depositions, 
states: “He is likely to meet the legal 
punishment of his villainy” (R.v. Fisher 
and Others (1811), 2 Camp. 563); such 
headlines as “Shameful conduct ofan at- 
torney” (Lewis v. Clement (1820), 2 B. and 
Ald. 702) and “How lawyer Bishop treats 
his clients” Bishop v. Latimer (1861), 4 L.T. 
(N. 8.) 775), have been held to be unfair 
comment under the circumstances of these 
cases. It is always in the interests of a 
reporter to keep any comment that he 
may have to make separate from his report. 
Lord Campbell, C.J., said in Lewis v. Levy, 
E. B. & E. 537: “Where the report of law 
proceedings has mixed up with it commen- 
taries reflecting on any of the parties 
whose names appear in it, it entirely 
loses the privilege which it might otherwise 
claim.” The general position was put very 
clearly by Cockburn, C.J., in summing up 
the jury in Woodgate v. Ridout,4 F. & F. 
202, acase turning on an article the general 
style of which may be guessed from its 
opening sentence: ‘Reality and ‘fiction 
tread upon each other's heels.” He said: 
“On the one hand let it not be supposed 
that the law imposes any undue restraint 
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‘upon the freest and fullest comment 
lon all that passes in public Courts 
of Justice; for that the administra- 


ition of justice should be made a subject 
Be the exercise of public discussion is a 
matter of the most essential importance. 
But on the other hand, it behoves those 
who pass judgment on those who are 
suitors or witnesses in Courts of Justice 
not to give reckless vent to harsh and 
uncharitable views of the conduct of others, 
but to remember that they are bound to 
exercise an honest and an impartial 
judgment upon those whom they hold up 
to public obloquy.” 





Fletcher Moulton, L.J., explained the reason 
for separating fact from comment in Hunt 
v. Star Newspaper Company Limited (1908) 
2 K.B. 309; 52 Sou. J. 376. He said: "If 
the facts are stated separately and the 
comment appears as an inference drawn from 
those facts, any injustice that it might do 
will be to some extent negatived by the 
reader seeing the grounds upon which the 
unfavourable inference is based. But if 
fact and comment he intermingled so that it 
is not reasonably clear what portion purports 
to be inference, he will naturally suppose 
that the injurious statements are based on 
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‘adequate grounds known to the writer though 
not necessarily set out by him.” 

It isa question of fact for the jury, not a 
question of law for the Judge, whether a 
given reportis a fair report of judicial 
proceedings—Turner v. Sullivan (1862, 6 
L. T. 130 and it is also for the jury to say 
“whether a given comment upon proceedings 
of a Court of Justice is a fair comment upon 
them or the result of them or not” (per 
Cockburn, ©. J., in Woodgate v. Ridout 
(1865), 4 F. &F. 202). In a recent High 
Court action against the publishers of a 
daily police Court report headed: "The Seamy 
Side,” the parties elected to accept a 
majority verdict of the jury; a verdit was 
returned for the defendant and judg- 
ment was entered accordingly (Pierce v. 
Associated Newspapers, Limited, The Times, 
6th July. It thus frequently happens that 
regular readers of the report in question in 
the proceedings are called upon to 
adjudicate as to whether persons mentioned 
inthe report have been brought into hatred, 
ridicule or contempt. Undoubtedly no 
better tribunal could be devised to decide 
upon the effect of an article than representa- 
tives of those persons by whom itis 
calculated that the effect should be felt.— 
The Solicitors’ Journal. 


es 


LORD TOMLIN. 


The news of the sudden death of Lord 
Tomlin has been received with very sincere 
and sympathetic sorrow. It recalls the 
death equally sudden and unexpected of 
Lord Justice Scrutton just a year ago, 
and it was at the beginning of the Long 
Vacation in 1923 that another very dis- 
tinguished Judge died, Lord Sterndale, 
Master of the Rolls. Lord Sterndale is 
hardly within the memory of the young 
generation of lawyers; Lord Justice 
Scrutton had been for so long a great 
Judge in the Court of Appeal that his 
reputation in the ordinary work of the 


Courts and at the Bar had ceased to be. 


familiar. But with Lord Tomlin it was 
different. After a busy career as an 
Equity junior he had a large practice as 
a leader in the Chancery Courts and Courts 
of Appeal from 1913 to 1923, and from 
the latter year till 1929 he was a familiar 
and esteemed Judge in the Chancery 
Division. Thence he went straight to the 
House of Lords, but it seems only the 
ether 


day that he was hearing Ohamber 


summonses and doing the workin Court 
of an Equity Judge. 

And now his brilliant career asa Judge 
of the final Tribunals of Appeal—the 
House of Lords and the Judicial Commit- 
tee—has closed after a short six years. 
The passage from the High Court Bench 
to the House of Lords has been seldom 
taken. Lord Blackburn received this pro- 
motion in 1&876—he had been a Queen’s 
Bench Judge since 1809—and Lord Parker 
in 1913 went from the Ohancery Division 
to the House of Lords. But Lord Macn- 
aghten, whom Parker succeeded, did 
stil] better. In 1887 he went from the 
Inner Bar to the House of Lords, and in 
the twenty six years that he sat there 
acquired an unrivalled reputation. The 
experiment of missing the Court of Appeal, 
or choosing from the Inner Bar, succeed- 
ed so well in these cases that it might, 
perhaps, with advantage be tried oftener. 
Lord Parker’s time as a Law Lord wag 
even shorter than Lord Tomlin’s has been 
—from 1913 to 1918. It may be recalled 
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with interest that Lord Parker's last 
public act was to expound in the House of 
Lords a scheme for a League of Nations. 
That was on March 19, 1918. 

Lord Tomlin is still well remembered 
as a Judge of the Chancery Division. 
He had the happy way of dealing 
quickly and satisfactorily with the business 
in Chambers which goes far to makea suc- 
cessful Judge, but with no slight firmness— 
when firmness—as sometimes with a default- 
ing trustee—was the right course; though 
firmness was not dissociated from courtesy. 
On the Bench he showed the grasp of 
‘facts and principles which left its mark 
in judgments of great learning and ability. 
One of hisearliest—Re Balen and Shep- 
herd's Contract, in June, 1924—dealt with 
avery interesting question as to the 
validity of a conveyance by an adminis- 
trator, andrevealed a gap in the “curtain 
which was closed bythe Administration 
of Estates Act a little later. The judg- 
ment showed Tomlin asa master ofthe 
intricacies of conveyancing and he re- 
quired all his experience as a conveyancer 
and a real property lawyer when in 1926 
and the following years he had, with 
his brother Judges of the Chancery 
Division, to thread what Russell, J -» LOW 
Lord Russell, called the legislative jungle 
of the Property Acts. In one well 
known case, Re Leigh's Settled Estates, he 
made the not unnatural mistake ofsup- 
posing that the draftsman really meant 
something by the words of the statutory 
definition of “trust for sale,” and the 
result promised to throw the whole machi- 
nery of the New Conveyancing out of 
gear. When in a subsequent case counsel 
—it happened to be the writer—asked 
him to reconsider the matter, he replied 
with good humour: “I often doubt my 
judgments before 1 give them; never after : 
the only rule, no doubt, .consistent with 
judicial peace of mind. So it was left to 
Romer, J., in Re Parker's Setiled Estates, 
to make the necessary correction and the 
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Minds of conveyancers were set at rest. 


Other decisions given by Tomlin, J.— 
such as Re Trollope’s Will Trusts 
on the powers of personal represent- 


atives, and ke Robins, on payment for 
improvements to trust property— are well 
known and have contributed to the suc- 
cessful working of the present law. 

To the loss of the Ohancery Division, 
but greatly for the profit of the House 
of Lords, Tomlin became in 1926 a Lord 
of Appeal. Recent legislation may reduce 
the number of appeals to the House of 
Lords, but that House is still the final 
exponent of the law and it is essential 
that its reputation should be maintained. 
Lord Tomlin brought to his new work a 
lucid and experienced judicial mind, . 
and he did not fail in the expectations 
which were formed of him. Recent cases 
such as his judgment in Elliot v. Joicey, 
on the legal position of a child en ventre 
sa mere, and in Charrington & Co. v. 
Simpson, on compensation wunder the 
Lordlord and Tenant Act for goodwill, 
show the value of his judicial work. And 
his work was not confined to the. House 
of Lords and Judicial Committee. The 
extra-judicial tribunals and the inquiries 
which social and administrative needs call 
for found in Lord Tomlin a willing and 
able helper. For ten years, from 1923 to 
1933, he was Ohairman of the Royal 
Commission on Awards to Inventors; he 
accepted in 1929 the chairmanship of the 
Royal Commission on the Civil Service, 
which had to adjust the employment of 
Civil servants to post-war conditions, and, 
to come to a matter more closely touch- 
ing lawyers, he was chairman of the 
recent committees—the Land Registration 
Committee and the Land Transfer Com- 
mittee—which have reported on the exten- 
sion of Registration of Title. Lord 
Tomlin’s death closes with unexpected 
suddenness a very valuable career and 
leaves among lawyers memories of affec- 
tion and esteem:—The Law Journal. 


Extracts from Contemporaries. 


Reports and Reporters. 

Attentive readers ‘of the reports may 
have observed that in a recent case some 
severe things were said asto the imper- 
fections of the reports for which Isaac 
&spinasse was responsible rather more 
than a century ago. In this the learned 
Lérds Justices were only repeating what 


Chief Justice Denman said a long time 
ago. Poor Espinasse is not, however, the 
only reporter of an older day whose 
work has come under the critical eyes 
of modern judges and been found want- 
ing inaccuracy, Others, however, while 
not inaccurate, have, by their \uaintness 
of expression, added tothe gaiety of the 
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legal world. Prominent among these is 
Sir Gregory Lewin, whose two small 
volumes of Cases determined on the 
Crown side on the Northern Circuit, are 
a very mine of delight to all discerning 
readers: indeed, no more amusing work for 
holiday reading could be selected than 
Lewin’s reports. It is often complained 
that. law reports are very long, and the 
antithesis of exhilarating, and it has to 
be admittedthat they very often err in 
this direction. This complaint certainly 
cannot be levelled at the reports of Sir 
Gregory, which are marvels of compres- 
sion as well as of unintentional humour. 
Lord Blackburn, who held somewhat 
austere views, characterised Sir Gregory 
as “not an accurate reporter,” but it may 
well be believed that it was not the want 
of accuracy that repelled the noble lord, 
himself an old reporter, from Lewin’s 
volumes, but the extremely unorthodox 
fashion in which they were presented to 
the Profession. ` 


Sir Gregory’s Unconscious Humour 

Macaulay used to say that in speak- 
ing of an author he liked to give a speci- 
men of his wares. So, here, it may be 
at least entertaining to serve upa few 
samples of the way Lewin indoctrinated 
his readers with legal principles. We 
find in turning over Vol. I some delight- 
ful sidenotes, so different from those tire- 
some ones that we are accustomed 
to find in the pages of Meeson and Welsby. 
One of these is succinctness itself, though 
by no means self-explanatory. It reads 
thus: “Getting down a chimney.” This 
sounds cryptic, so we have to read the 
whole report to understand its true inward- 
ness, and, happily, the full report is al- 
most asshort as the sidenote. Here it is: 
“The getting down a chimney is a break- 
ing—per Park, J., who stated that the 
judges, ten to two, had so decided in 
Price's case.” No wonder that Lord 
Blackburn stood aghast at such a method 
of recording a decision. Again, we have 
another, equally succinct, in the same 
volume, which runs thus: “A funeral pass- 
ing.” This again is cryptic, and again 
we have recourse to the full report which 
we can easily read to our entire satis- 
faction ina moment: “The notion that a 
funeral passing without interruption over 
a ground is conclusive evidence of a 
right of way, is a vulgar prejudice, and 
altogether erroneous—per Bayley, J.” But 
fhe gem of the collection is that which 


reporter, 
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tells us that “Possession in Scotland 1 
evidence of stealing in England,” which 
the wags used to expand into ‘Possession 
of a pair of breechesin Scotland evidence 
of stealing in England.” If we are not 
mistaken, the late Lord Halsbury, who 
immensely enjoyed a joke, was gfeatly 
tickled with this amended version. Another 
naive sidenote is in the following form: 
“A party is bound to retreat bya back 
door to avoid a conflict.” Good as he was 
in his marginal notes, he was equally 
quaint in his index, the entries in which 
are very engaging. Thus: “Slinging a 
cask negligently—manslaughter’; ‘Kick 
~is not a justifiable mode of turning 
a man out of a house, thoughhe be a 
trespasser. In the Personal Remem- 
brances of Sir Frederick Pollock not the 
present Baronet but his father, who was for 
many years one of the Masters of the Queen's 
Bench, we ure told that Macaulay used 
often to goto the chambers in the’Temple 
of his friend Thomas Flower Ellis, the 
to dip into the reports of Sir 
Gregory which amused him hugely:—The 
Law Times. 


Delayed Capital Punishment. 

A report from New Orleans states that 
Charles Guerand, who was sentenced to 
death five years ago for murder, having 
recovered his sanity has been removed 
from an asylum to be hanged. 

There is something unusually shocking 
about the death penalty when it is thus 
delayed. We presume that Guerand was 
sane when he committed the murder 
and when he was tried, but became in- 
sane before the time fixed for the execu- 
tion. If this be so, then no doubt it is 
perfectly logical to execute him after he 
has recovered his sanity and hashad an 
opportunity as a sane man of putting in 
a plea for mitigation of sentence. Yet 
it seems cold-blooded in the extreme to 
tend a man for five years and help 
him to recover his reason only to put 
him to death as soon as he is well enough. 
A long term of imprisonment would 
surely meet such a case, 

If capital punishment is to be justified 
in the eyes of ordinary people it must 
at least be inflicted without the appear- 
ance of delay; and many people might 
hold, however illogically, that it wefe 
better to put an insane murderer out, of 
the world quickly than to keep him alive 
and insane for five years and then hang 
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“expediency. We shall do well 


him because he became sane.—Justice of 
the Peace. 
Two views of Law. | 

English people are proud of their legal 
system and of the independence of 
judges. Those who study what is going 
on abroad must feel more than ever thank- 
ful. 

The Russian Minister of Justice has 
said that “every judge must remember 


that his decisions are intended to pro- 
mote nothing but the prevailing 
. policy of the State”; and General 


Goring has asserted that justices must be 
guided solely by State interests. 

Judged by our standards, these dicta 
are a negation of all that we understand 
justice to mean. The judiciary will in- 
terpret the Law of England according to 
its plain meaning, without regard to the 
effect of its decisions upon the State and 
its policy on the one hand, or upon the 
individual on the other; leaving the 
State to look after its own interests, 
where they have been found to suffer, 
by means of legislation, and the indivi- 
dual to promote his own interests through 
his elected representatives, ; 

The difference between the two views of 
the law is ` profound and makes them 
completely irreconcilable. 
the individual has lost his sense of per- 
sonal freedom and been converted to the 
idea of the rule of a dictator will he be 
satisfied with a system of justice in 
which the Courts are subservient to the 
executive. It is, of course, a necessary 
part of the machinery of the new dictator- 
ships. But it cannot be accepted by 
thoughtful people as the administration 
of justice at all. It is a poor substitute, 
this interpretation of law according to 
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to hold 
fast by our well-tried system, which, with 
all its imperfections was founded, and 
remains firm, upon unassailable principles 
suited to all times and to the most 
pressing emergencies.—.J ustice of the Peace. 


Old Records. 

No one, we suppose, has done more in 
recent days to foster an interest’ in 
ancient documents than Lord Hanworth, 
who, as Master of the Rolls, has never 
forgotten his functions as the custodian 
of our national and other records with their 
Vivid pictures of the past; and it was 
accordingly eminently fitting that he 
should have furnished the introduction to 
the first volume of the Warwick County 
Records, which has made its appearance 
almost contemporaneously with similar 
volumes dealing with other counties. All 
these are a welcome addition to the litera- 
ture, for so it is entitled to be termed, 
which throws a flood of light on the life 
and manners of thé-perioda dealt with. 
True, many of the ‘pictures are sordid 
enough, telling as they do of the trouble- 
some life of many, as, for example, him 
who is graphically described as “Vaga- 


bondus qui errat per mundum sine spe, 
sine sede, sine fide,’ or, again where 
we read of two women charged with 


practising to destory the husband and 
mother-in-law of one of them, or, again, of 
a dweller in Holborn bound over “for 
while another 
malefactor is “sent to Greenland by order 
of the Lord Mayor,” which the learned 
editor of the volume in which the entry 
appears regards as the earliest known 
reference to punishment by transportation.— 
The Law Times. 





Wit & Humour. 


Knew Her Law.—A contributor writes: 
“One member of our firm is financial 
curator for an incompetent war veteran, 
some of whose antics are most peculiar. 
He has, however, one faithful retainer, 
namely, his ‘girl friend.’ 

“This veteran made a trip across 
several states, to a far city. During his 
absence, his fair companion dropped in at 
the office. In the course of the converaa- 
«ion anent the above ex-soldier, she men- 


tioned the fact that he had written her 
and asked her to join him in his new 
pastures. She, however, witha wise shake 
of the head, delivered this profound lay 

interpretation of a celebrated statute. 
“*But I ain't goin, because when a 
woman crosses the state line, its man- 

slaughter. I guess you know that” - 

‘What could I say but ‘Of course'?” 
Case and Comment. 
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THE ART OF LAW BOOKS 


How should a law.book be written ? 
Speaking generally books are written 
from. various motives, either to amuse the 
reader or to instruct him or to show how 
much the author knows. In some cases 
an ingredient of all three motives, or of 
two or more of them prompts the composi- 
tion of the book : in others one may detect 
only one. Law books are not written forthe 
amusement either of the autbor or of his 
readers, except that in some cases, a barris- 
ter, solicitor or a professor of law may find 
himself so full of his subject that he really 
derives recreation from imparting some 
of his surfeit of knowledge to his readers, 
Generally speaking law books are written 
because they are necessary for the use 
and service of ths Profession as a whole. 
A large number of practising lawyers are 
too preoccupied with the pressing calls of 
an exacting avocation to have leisure for 
a full study of the wide field of legislation 
and litigation of which they must have 
handy knowledge. The demand creates 
and, in a certain sense controls and shapes 
the nature and manner of supply. Ac- 
cordingly, it has become the practice of 
the legal author rather to think of what 
his readers want to know and to direct his 
efforts to supplying that knowledge ac- 
cessible inform and accurate in substance 
than to work out for himself a logical 
arrangement of his subject and present a 
fulllength portrait without constantly think- 
ing whether it will be of practical use 
to his working readers. 


It is difficultto say with certainty which’ 


is the better method for the teatbook 
writer to adopt. Much ofcourse must de- 
pend onthe subject and also on ths man- 
. nerin which the Legislature may have 
dealt with it. The law oftorts for ins- 
tance and the law of libel, though not 
‘free from legislative influences, are, to a 
great extent,common law; and the text 
writers who deal with them are able to 
eqlect the numerous. judgments of the past 
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and cast them into somè oider, either 
logical or based upon the procedure which 
actions for libel and other actions for 
tors usually follow. This was the case 
when the late Sir Hugh Fraser started 
to pour out on paper the knowledge of 
the law of libel which he had acquired 
in a successful practice at the Bar and 
ina well-remembered career as a lec. 
turer, He was able to say in the preface 
to his First Edition: “The object of this 
work isto present to the reader the prin- 
ciples and practice of the law of libel and 
slander in a concise form...The law is stated 
inthe form of Propositions,” which were 
followed by explanatory notes, That illus- 
trious author's policy or “of his work has 
been followed in subsequent editions and 
the resultis a book which whilst not diverg- 
ing from the path of logical sequencs never 
loses its value for practising lawyer, The 
same may be said of Mr.Gatley’s large 
work on the law of libel. He was little 
troubled with legislation and could think 
out a logical scheme which as we all know, 
ig carried out with consistent ability. The 
late Sir John Salmond, when he sat down 
at Wellingtionin New Zealand to write 
a preface tothe First Edition of his fine 
book on torts, began by saying that his 
object was to set forth “the principles” of 
the law on that subject with as much 
coherence, precision and system as was 
possible. This design of writing according 
to logical principles has been consistently 
followed in subsequent editions: and 
though as the preface tothe 1934 edition 
shows, it has been necessary to eliminate 
some ofthe deceased author’s submissions 
as no longer tenable, the book remains in 
form and in substance & model for text- 
writers. Here again, however, neither Sir 
John Salmond nor the distinguished Ox- 
ford lecturer ‘who has carried on his worke 
has been disturbed or interrupted b 
constant outbursts of legislation. Qå- 
casionally the law oftort may receive a 
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temporary shock, such a8 was given to it 
by the two hardfought cases of Lochgelly 
Iron Company, £c., v. Me Millan (149 L. 
T. Rep. 526 (1934) A. ©. 1) and Donoghue v. 
Stevenson (147 L. T. Rep. 281 (1932) A. 
C. 962), the first of which made it neces- 
sary to altera portion of Bir John Sal- 
mond’s structure. But on the whole these 
distinguished text-writers have chosen 
subjects which lend themselves to logical 
and connected exposition. The occasional 
Interruption of a new decision may make 
some reVision necessary but the genaral 
fabric of their textbooks stands and those 
of our readers who are engaged in common 
law practice (with which alone we deal 
to-day) most willingly acknowledge their 
debt to them. 

If the method of which we have given 
afew examples, is possible, we prefer it to 
the more common and we feel sure, less 
arduous task of aanotating statutes. This 
system is almcst unavoidable where the 
author’s subject is one upon which Parlia- 
ment. has frequently thovght fit to legis- 
late. The Woikman’s Compansation law 
was Corsolidated in 1925 and, except for a 
small but important amendment made 
in 1931 has not undergone much change 
since that year. So Mr. Willis, writing 
his twenty-ninth preface in 1934, could 
confine himself to a few words. In other 
fields such as those of housing local 
government public health and the busy 
domain of highway and road: traffic legis- 
lation, Parliament is never at rest, and the 
Ministers wko carry out its will by means 


of statutory rules and orders, belch 
forth their ‘orders and rules with the 
spasmodic vigour of active volca- 
noes. We have made no attempt to 


count the orders ofthe Minister of Health 
in the last four years, but, turning toone 
of the textkooks on transport law where 
the author bravely endeavoured to cata- 
logue them, we find that between 1920 and 
1934, more than 100 such orders on this 
subject were issued. Tothese, of course, 
we must.make a substantial addition for 
the eighteen months which have elapsed 
since that catalogue wasmade. Wetrem- 
ble to think ofthe fact which hangs, like 
the sword of Damocles, over the unfor- 
tunate . gentlemen who edit Lumluy’s 
Public Health, and Pratt and Mackenzie 
on Highways. No sooner are their notes 
written and their cases duly collected and 
sorted, than Parliament intervenes with 
some new Act, and the Minister of Health 
or the Minister of Transport is compelled 
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tò execute the new Acts with a torrent 
of fresh orders. How are these unfortunate 
authors to keep pace with the torrential 
flood of legislation ? Their books, admir- 
ably prepared and indexed, are speedily out 
of date, a fate which they have done 
nothing to deserve. Butas to the manner 
of writing books on these subjects, which 
it 18 our purpose to discuss, we must con- 
fess to a preference for the logical system 
of legal treaties. In all cases in which it 
is practically. possible we- hope that it 
will be followed. That there are cases 
when itis not possible, no one will deny. 
Taking a long view, it seems to us that 
the legal textbooks and the manner of 
writing them which grew up in the 
Victorian age are unlikely to endure. The 
modern encyclopedias, such as those to 
which thenames of Lord Halsbury, Lord 
Hailsham, and Lord .Macmillam are 
honourably attached, will inthe long run, 
kill the textbook. Barristers and solicitors 
wLlo3e shelves groan under these weighty 
monuments of learning and industry will 
find, astime goeson, that they have little 
need of Smith on Bills of Exchange or 
Jones on Charter-parties. The encyclo- 
peedists are well aware of the fact that 
even their great works are no more than 
elaborate photographs of the law as . it 
stands at the moment, when they were last 
revised. But they are careful to keep. 
them up-to-date. No year is far advanced : 
before a supplement, accurate in every : 
detail and dovetailed into the parent stem : 
by a process of minute and accurate ` 
graiting, makes its welcome appearance. 
How can Smith and Jones live with them? ‘ 
As time goes on, we believe, practising - 
lawyers will rely more and more on the © 
larger literatures which, on all subjects, 
send them straight tothe latest authority. » 
For the present, however, the existing . 
systems or systems will continue. As we say ' 
we prefer the first, the logical treatise, whilst ; 
fully recognising the necessities which dic- 
tate the second, the industrious, annotation - 
of statutes. On this point there may be 
two opinions but on one we are convinced 
Important above © 
all things in law books isthe index. On 
this there are two things to besaid. An 
index should befull even to extravagance. 
The chief difficulty of the builder of indices | 
is that in many cases he cannot tell how 
the reader will approach a subject and 
Tor. what he will look. Such phrases. as 
“notice of intended . prosecution”, or “aba 
normal - indivisible load," should be enters 
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ed in the index three times over, so thaj 
ihe reader, whichever word he 
first selects to direct his search, will find 
everything that he wants. We do not 
Strongly object to such entries as “abnor- 
mal indivisible load: see ‘load, ” but in 
the ideal index there should be few cross- 
references, It would nodoubt be asking 
too much to say that cross-references should 
not appear but our practising readers 
will agree with us that the - finger-posts 
which direct them to hunt about elsewhere 
for what they want are annoying merely 
because they take up a busy man’s time. 
Jt is curious how greatly indices vary in 
lengh—and breadth. We have before us 
at thismoment two successful textbooks. 
In one the text runs to nearly eight 
hundred and fifty pages, and the index to 
just upon one hundred and fifty. In an- 
other, the text is well over four hundred pages 
but the index takes less than twenty-five. 
Of course, no arbitrary figures or propor- 
tions can be laid down to determine the 
porportion between the text and the index 
pages, Variations of type alone would 
make it impossible to suggest anything 
of the kind: and nodobut there are many 
law books whose subject-matter lends 
itself toa short index, while others cannot 


- JOURNAL 


97. 


disclose their fullcontext except by some 
much more lefigthy “Table of Matters,” 
as the French call them. We would only: 
plead, as a first point for fullness. any 
elaboration up to, or even exceeding the 
verge of extravagance. < 

Secondly, we hold firmly the belief that- 
the person who makestheindex should be 
the autbor himself. Many members of 
the Legal Profession, write their textbooks 
in the intervals of practice and assign 
the labour of indexing to a junior, or 
perhaps to some hand no doubt skilful and 
industrious, but a stranger to the subject 
and its author. The professional index- 
maker deserves the praise of those who 
respect industry and accuracy: but he 
can never approach the text which he is 
about to analyse with the inner knowledge 
and full sense of proportion which is pos- 
sessed by the author himself. No author 
should regard the making of an index as 
mere spadework to be assigned toa sub- 
ordinate ora leisured friend, In the case 
of other books such an assignment may be 
well and good but with law books it is 
not so. An inadequate index alone may 
condemn abook otherwise good and de- 
privethe author of his just reward.—T'he 
Law Times. x 





PLEADINGS AND THE PRIVY COUNCIL 


A striking example of the disastrous 
result which may attend the failure on 
the part of pleaders to frame their case 
in the first instance in a proper manner 
and to draft their pleadings along well- 
recognired lines was afforded by the judg- 
ment of the Judicial Committee of the 
Privy Council (Lord Atkin, Lord Tomlin, 
Lord Russell of Killowen, Lord Alness, 
and Sir Sidney Rowlatt), 
Lord Atkin on July 30 in the 
case of The Daminion Bridge Company, 
Limited, and others against the Owners of 
ihe Steamship Philip T. Dodge, which 
came before the Privy Council on appeal 
from the judgment of the President of the 
Exchequer, Court of Canada, dismissing an 
appeal from the Local Judge in Admiralty 
of Quebec, in favour of tbe plaintiffs, 
and was heard on the 16th and 18th of the 
same month, 

The claim in the action was based 
upon the allegation that the defendants’ 
vessel When passing . through the new 
Gaspe Bridge, which now links up Gaspe 
Harbour with Gaspe Village, Province of 


delivered by- 


Quebec, collided with the northern basenle. 
of the bridge and carried the bascule 
away owing to the negligent navigation. 
of those on board her, the damage being. 
estimated at some £10,000, : 

The statement of claim included, inter: 
alia, the following paragraph: (8). That 
the said collision with the said bridge 
was caused by the fault and negligence 
of those on board the defendant steamer 
Philip T. Dodge, and was occasioned by't 
her improper and negligent navigation, 
the particulars of which are: (a) That. 
the defendant steamer wai proceeding at. 
an excessive rate of speed; (b) that she. 
approached the said bridge on a course’ 


too close to the north bascule and pier of: 
the said bridge; (e) that no ‘prec.utions- 


were taken by those in charga of tha 
defendant steamer to determine or ascet’ 


tain local conditions as to proper naviga:. 
) [ gap of tee. 
said bridge; (d) that: the said defendat) e 


tion through the opening or 


steamer was not properly aligned toner- 
mit her safely to clear the said briďzə 
and navigate with safety through the 
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opening or gap thereof; (e) that the 
said defendant steamer did not take pro- 
per or effective engine or helm action to 
prevent the occurrence of the said colli- 
sion; (f) that a proper and efficient look- 
out was not kept upon the said defendant 
steamer. 

The defendants denied negligence and 
pleaded inevitable accident. They further 
alleged that the. bridge itself was wrong- 
fully constructed and a public nuisance, 
but this latter allegation, though fought 
at the trial, was not persisted in on appeal. 

Both the trial judge and the President 
of the Exchequer Oourt of Canada found 
that the collision was due to the negli- 
gence of the masterin proceeding at an 
excessive speed through the draw of the 
bridge, namely, at four knots or more— 
and while at that speed, and while still 
partly inthe draw of the bridge, negligently 


starboarding the helm so. as to 
avoid a wharf situated in the harbour 
ahead about 650ft. away. They held 


that the speed alone did no harm, but 
that it was the order of helm to starboard, 
without which no damage would have 
been done. The Privy Council took ob- 
jection to the fact that this allegation of 
negligent: helm action was not pleaded, 
and that, according to the record, not a 
single question was addressed in cross-exa- 
mination to the master, officers, or pilot sug- 
gesting that any such helm action had 
been taken. Inj these circumstances it 
appeared wrong to their Lordships to 
impute a navigating officer of experience, 
or, indeed, to any navigator, a specific 
negligent act of commission when his op. 
ponents, having him in the witness-box, 
had not suggested either to him or to his 
witnesses that he did the act complained 
of. l 
Counsel for the respondents (plaintiffs) 
- argued strenuously in the Privy Ooungel 
that the finding in regard to wrong 
helm action was quite unnecessary, and 
said that this was a case where in full 
daylight a vessel had ran into a station- 
ary object as, it might have into a 
vessel at anchor, andthat in such circum- 
stances there was a presumption in fact 
of negligence from which the onus was 
on the defendants to clear themselves. 
The well-known cases of the City of 
Peking (1889, 61 L. T. Rep. 136; 14 
e. App. Oas. 40} and The Merchant Prince 

e (63 L. T. Rep. 251; (1892) P. 179) were 
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ve in support of that proposition, but 
the Judicial Committee said that such 
was not the case made in the pleadings 
or at the trial of this -particular action, 
and that there was no trace of it in the 
judgments of the courts below. Had that 
cane been made, the evidence might 
have been added to, and there might 
well have been further consideration of 
the effect upon the heading of the ship 
of-a current to the northward, which the 
defendants had alleged existed in the 
draw, and the presence of which the 
trial judge found, though the President 
of the Exchequer Court had thought it 
of little importance. Their Lordships 
Were of opinion that the case having 
been fought on specific allegations of 
negligence, and not on a general allega- 
tion of negligence, as in the other cases 
that had been cited to them, it was too 
late to invite the Board to decide the 
case upon. a different allegation upon 
which they had ‘not had the assistance. 
of the findings of either of the Courts 
in the Dominion. They accordingly  al- 
lowed the appeal, set aside the judg- 
ment of the Exchequer Court affirming 
the decree of the local judge in Admiralty of 
Quebec, and dismissed the action, con- 
demning the plaintiffs to. pay the costs 
of the appeal to the Egchequer Court 
and to His Majesty in Council and the 
costs of the action save in so far as 
they had been increased by the issue 
In regard to the proper construction and 
position of the bridge. 

Had the plaintiffs merely charged 
negligence generally, it may well be that 
the case would have been decided in 
their favour on the authority of such, 
cases as The Bothnia (1840, Lush, Adm 
Reports, Vol. 1,.p. 5?) which decided that 
where a vessel at anchor has been run 
down and simply charges negligence 
generally, the burden of proof, the colli- 
sion proved, is thrown upon the defendant 
to establish his defence. But it now ap- 
pears to be established that once a pleader 
commits himself to charging specific acts of 
negligence, he can only succeed, if he ‘proves 
an act of negligence which he has actual- 
ly pleaded, and in such a case those against 
whom the specific act of negligence is 
charged, must be cross-examined to it 
so -as to have an opportunity of answer- 
ing it.—The Law Times. 
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. < FATAL AOCIDENT DAMAGES | 
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The recent case of Slater v. Spreag (ante, 
p. 130) involved the consideration of the 
‘Law Reform (Miscellaneous Provisions) Act, 
(1934, and of the principle established in 
‘Flint v. Lovell (152 L. T. Rep. 231; (1935) 
‘1 K. B. 354), whereby the shortening of a 
‘plaintifi’s expectation of life constitutes a 

separate item or head of damage. The lat- 
‘ter point has already been dealt with in 
‘these columns (Vol. 178, pp. 379 and 402), 
“and will not be further treated here except 
‘in regard to questions arising in the case 

before us. 

The Law Reform (Miscellaneous Provi- 
sions) Act, 1934, confers a number of rights 
‘fin addition to and not in derogation of 
“any rights conferred on the dependants of 
‘deceased ‘persons by the Fatal Accident 
Acts, 1846 to 1908, or the Carriage by Air 
Act, 1932” (sect. 1, sub-sect. (5)), and enacts 
that, subject to the provisions of sect. J, on 
the death of any person after the commence- 
ment of the Act “all causes of action subsist- 
ing against or vested in him shall servive 
against or, as the case may be, for the bene- 
fit of, his estate ” (ibid., sub-sect. (1)). The 
Act excludes certain heads of damage with 
which we are not here concerned, and 
goes on to provide that where the cause of 
action survives in the manner indicated the 
damages recoverable for the benefit of the 
estate shall, where the death of a person has 
been caused by the act or omission which 
gives rise to the cause of action, be calculat- 
ed without reference to any loss or gain to 
his estate consequent upon his death, except 
that asum in respect of funeral expenses 
may be included (zbid., sub-sect. (2), par. (c)). 
It should be notedin passing that the Act 
provides that sub-sects. (1), (2), (5), and (6) 
of sect. 26 of the Administration of Estates 
Act, 1925, shall cease to have effect. The 
foregoing section is concerned with rights 
of action by and against personal representa- 
tives. 

Reverting to Slater v. Spreag, the plaintiff, 
whose husband was struck by a motor car 
and died asa result some forty-eight houra 
later, claimed damages (a) under Lord 
Campbell's Act on behalf of herself and her 
infant children, and(b) as administratrix 
under the Law Reform (Miscellaneous Pro- 
visions) Act, 1934. Negligence was admit- 
ted on behalf of the defendant and issue 
was thus confined to the amount of the 
damages recoverable. In the course of his 
judgment, Mr. Justice MacKinnon alluded 
to the essential difference between the two 
claims, the one being made on behalf of 


the dependant of the deceased and for 
their benefit, the other being made as ad- 
ministratrix, with the result that if deceased 
had made a will, any money recovered would: 
have fallen to be dealt with thereunder. 
The proper sum under the first claim was, 
it was held in the circumstances £1,850, 
and to that would be added a sum of £18 in 
respect of funeral expenses under sect. 1, 
sub-sect. (2)(c), of the Act of 1934. 

His Lordship then dealt with three other 
grounds of claim in relation to the same’ 
Act—pain and suffering, shortened expecta- 
tion of life, and the lossof future earnings, 
The last-named was not put forward, but 
the opinion was expressed that damages 
under this head were excluded by the words 
of sect. 1, sub-sect. (2), par. (c). 

A claim under the head of pain and suffer- 
ing was, it wes intimated, one capable of 
surviving for the benefit of the estate. The 
learned judge instanced as an example the 
case of a man wholingered in hospital for 
six months, during which period medical 
expenses were incurred and he lost wages 
and suffered pain. At his death there would 
ba vested in him a cause of action in respect 
of each of these matters which would in 
accordance with the provisions of the Act of 
1934 gurvive for the benefit of his estate. 
But in Slater v. Spreag the facts negatived 
a claim based on painand suffering. The 
evidence was that the deceased was uncon- 
scious from the moment of the accident until 


‘he died, and it had not been proved that he 


had in fact suffered auy pain. | 

The learned judge treated the claim based 
on a shortened expectation of life as one 
that would survive for the benefit of the 
estate, but held that the damages in Flint 
v. Lovell (sup.) under this head were awarded 
for the mental distress caused by the know- 
ledge that the expectalion of life had been 
shortened. The facts in Slater v. Spreag 
precluded such knowledge, with the result 
that the claim under this head failed also. 
Mr. Justice MacKinnon prefaced his decision 
on this point by a statement to the effect 
that he was not sure that he appreciated the 
full purport of the judgment in Flint v. 
Lovell. 

A short examination of the judgments 
will bring out what may be described as 
the subjective element. Thus Mr. Justice 
Acton, whose decision was affirmed by the 
Court of Appeal, said concerning the plain- 
tiff: “ There is no doubt that he has suffered 
terribly as the result of this accident; there 
is no doubt he will go on suffering from the 
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effocts— although, of course, the acute pain 
is now over—until, the time *arrives when he 
dies as the result of the accident. There is 
no doubt that he has lost the prospect (italics 
ours) of an enjoyable, vigorous, and happy 
old age...... > Here it would seem that the 
shortened expectation of life is viewed in 
the light of its effect npon the mind of the 
plaintiff, although the words are capable 
of bearing another meaning. In Lord 
Justice Greer's judgment the point is not 
so clear. : Referring to the rule which pre- 
vents the awarding of damages in respect of 
death, the learned Lord Justice said: 
“Having regard to the peculiar origin of the 
rule, I have come to the conclusion that it 
has no application to a case in which a plain- 
tiff still living at the date of the trial is 
asking for damages on the ground that he 
has not only suffered severe pains of body 
and mental disquietude through the prospect 
of anearly death, but also claims that what 
might have been an eight or nine years’ 
pleasant life, in which he could have carried 
on his normal activities, has been converted 
into a precarious tenure notlikely to exceed 
twelve months, during which he will continue 
to suffer severely as the result of (he wrong 
of which he complains.” The learned Lord 
Justice goes on to say that it is his consider- 
ed judgment that under the rules as to 
measure of damages laid down in Hadley 
v. Baxendale (1854, 9 Ex. 341), the plaintiff's 
laim was one on which he was entitled to 


- JOURNAL 


158 10 


succeed. The foregoing passage views the 
shortened expectation of life ‘as a separate 
head of damages, the justification of which 
was the subject-matter of the appeal. It is 
not concerned with the effect of that separate 
issue on the mind of the plaintiff. It nega- 
tives the ‘argument that the finding of Mr. 
Justice Acton was no more than a finding 
that the suffering of the plaintiff had been 
increased by the prospect of his early death— 
a view which was also rejected by Lord ‘Jus- 
tice Slesser in the following terms: “In my 
view, this interpretation is not possible. The 
learned judge clearly severs the question of 
the plaintiff's suffering from the consideration 
of the loss of his prospect of life, for the 
learned judge states, in addition to the phy- 
sical disabilities and the suffering, the further 
ground for giving damages that the plaintiff's 
life has been shortened.” l 
It isundeniable that tte matter is one of 
great difficulty. On the other hand, there is 
no doubt bow the authorities stand at present. 
The fact that a plaintiff's expectation of life 
has been substantially shortened constitutes 
a separate item for which damages may be 
awarded. This cause of action—which arises, 
of course, only in favour of a living person—~ 
is capable of surviving for the benefit of the 
estate under the provisions of the Law Re- 
form (Miscellaneous Provisions) Act, 1934, 
and is founded upon the effect of the know- 
ledge of such shortened prospect of life upon 
the mind of the plaintiil—The Law Times. 





Extracts from Contemporaries. 


“The Attendance of Counsel. 

At the Special. General’ Meeting of the 
Law Society held last January, a resolu- 
‘tion was passed urging the Council “to 
consider the serious préjudice to litigants 
‘and solicitors in cases where Counsel, duly 
briefed for trial of an action, is prevented 
‘from fulfilling his engagement owing to 


his appearance in another Court and to 


make such representations as will lead to 
‘the appropriate remedy.”. This resolution 
“was communicated to the General Council 
‘of the Bar, and their reply, which was 
received ‘by the Council of the Law Society 
early in July, is printed in the August 
number of the Law Society's Gazette. From 
-the concluding sentence of the reply, it 
-would:seem that in the opinion of the 
Bar Council, the appropriate remedy lies, 
‘not in amending the usages of counsel, but 
_in® appointing more judges: “The Council 
desires to add that it will be impossible 


for this inconvenience to be entirely obvi- 
ated until the Bench is _ sufficiently 
strengthened toenable cases to be heard 
on fixed dates.” If that.was all the Bar 
Council have to say, the reply would be 
futile. There is little prospect, we imagine, 
of any further increase of the judges, nor 
is it tobe expected that the inconvenience 
can be entirely obviated. But, as we have 


said, this is only a final word “in the 
reply, and the body of the reply does 
attempt to lay down a rule which the 


Council think ought tobe observed and 
which; if necessary, they will enforce, 


The Bar Council's Reply. 

The Bar Council base their reply upon 
the inevitable uncertainty as to the time 
when a case will be heard, and they 
say: ‘‘Briefs are asa rule delivered and 
accepted’ on the understanding thatit is 
possible that counsel may be prevented 


Pak nggi as eS NE gaga En Nga a re ee ee 


1935 


from attending to the cage.” Everything 
18 possible inthis very uncertain world: 
especially in the, world of litigation. But 
the reply looks. more like an excuse for 
the present mode in which busy counsel 
carry on their practice, than an apprecia- 
tion of what clients really expect. How- 
ever, the Bar Council consider that a 
check should be put on the too ready 
acceptance of briefs, and they say that 
“in order to cause as little inconvenience 
tothe clients as possible, a brief should 
be returned as soon as the barrister finds 
that there is a serious probablility that 
he may not be able to attend toit.” TIt 
may be presumed that this is ihe rule 
which counsel in general adopt, though it 
may in particurar cases be difficult to 
say when the rule ought to be acted on. 
At any rate, “should if be brought to 
the notice of the Council that there has 
been a failure properly to corsider the 
interests of the clients, the Council will 
take up the matter with the barris‘er 
concerned.” Practically we doubt if much 
will come of this correspondence. Toa 
large extent clients have the remedy in 
their own hands, and it is quite possible 
to select competent counsel who can be 
relied on to attend to the case without 
this veiled threat of coercion by the Bar 
ae Law Journal, August $81, 


Severity of Sentence. 

Severity of sentence is alwaysa debat- 
able matter. At 
ting, the Court of Criminal Appeal had to 
consider more than one -problem in that 
difficult part of criminal law. In one 
case, a convicted blackmailer sought leave 
to appeal, and we gather from the lay 
report that his appeal, if allowed, would 
have been against sentence only. He was 
a first offender, and received a sentence 
of eighteen months’ hard labour. The 
Court refused leaveto appeal, and de- 
Clared that no .consideration or leniency 
should be shown to these offenders, even 
if they had. no previous convictions. 
With this declaration all good citizens and 
all lawyers will heartily agree. Such 
men deserve no mercy. On the other hand, 
the Court thought that a sentence of five 
years’ penal, servitude passed upon an 
old man of 84 for being concerned with 
others in, purse-snatching was excessive. 
We cannot say that the sentence was abso- 
lutely in excess of the powersof the Court. 
The provisions of the Larceny Act, Ro 


its recent vacation sit- ` 
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carefully summarised in “Halsbury” (2nd 
Edn., Vol. im p. 495, et seg.) seem to allow 
it. The Court below was apparently 
prompted by a desire to confine this off- 
ender for the rest of his life, not to punish 
him for what, in this case, he had done. It 
wasa “public welfare” sentence, ag many 
sentences are; but we again respectfully 
agree that, lawful or not, it erred on the 
side of severity:—The Law Journal, 


Peine Forte et Dure. 
Numerous references occur in these volumes 
to the ghastly death inflicted on those who, 


on being charged on an indictment, ob- 


stinately stood mute. In such eases 
the judgment of the Court is said to 
have beee couched in these terrible 
words; “That your return from whence 
you came to a low dungeon into which 
no light can enter; that you be stripp- 
ed naked save a cloth about your lions, 
and laid down, your back upon the 
ground; that there be set upon your 
body a weight of iron as great as şou 
can bear, and greater; that you have no 
sustenance save on the first day three 
morsels of the coarsest bread, on the 
second day three draughts of stagnant 
water from the pool nearest the prison 
door, on the third: day again three mor- 
sels of bread as before, and such bread 
and such water alternately ‘from day to 
day, till you be pressed to death; your 
hands and feet tied to posts, and a 
sharp stone under your back.” 
reading of the history of English criminal 


law most of us‘have seen mention of the . 


peine forte et dure, but no description 


equals in horror the cruelly precise direc- ` 


tions of the former order directing its inflic- 


tion. We shudder oftentimes at the 
exquisite delight in causing pain 
shown by some of our ancestors, but 


probably none of these exceed in virulence . 


the slow torture of this punishment. Its 
horror lasted longin our criminal adminis- 


. tration, but a statute of George III, 


made standing mute in cases of felony 
equivalent toconviction, a harsh conclusion 
amended by a statute of George 1V., which 
in such cases directed a plea of not guilty to 
be entered for the person accused. It prov- 
ed to be a long and wearisome task 
to humanise our law, but thanks to such 
men as Romilly, Mackintosh and  otherg 
like-minded, most of its most ghastly 
disiigurements were in time removed.—The 
Law Times, : 


In our ` 
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Juries and the Law.’ = 

- It is sometimes said that the value of 
ajury isthatitcan decide a case on its 
merits and can be illogical for good reason 
where a judicial officer would feel bound 


- to dct strictly according to law and logic. 


- We feel some sympathy with the coroner's 
jury that found a 


- misadventure” after being directed to find 


felo dese. A young woman, it appears, 
died as the result of an abortion; and the 
coroner, after reviewing the evidence, 
said the jury. could not avoidreturning a 
verdict of felo de se. 


Without doubt the coroner directed the’ 


jury correctly on thelaw. If the woman 
voluntarily procured her own abortion, she 
was guilty of felony according to law; and 
if she died as theresult of it,she may have 
committed suicide, just as, if someone else 
had procured her abortion, that other 
person might have been: guilty of murder. 
Yet it is not surprising if, in spite of 
careful instruction on the law, a jury of 
commonsense Jayman should say that if 
this woman had no intention whatever of 
losing her life and every desire to preserve 
it: they could not be persuaded to label her 
a suicide. 

The law on the subject is not, in fact, 
carried out inflexibly. How long isit, we 
wonder, since a person guilty of abortion 
with fatal results was executed for murder ? 
There is good reason for altering the law 
and recognising degrees of murder sọ 
that if an abortion case is to be called 


murder at least it shall not be considered - 


ona par with murders in which there is a 
real intention to kill.—Justice of the Peace. 


How to. Suppress Begging. 
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selves is dri obvious stop, but in Barcelona - 
a new decree provides for the fining of those- 
who give; and, what is more, the fines will 
be inflicted on the spot by the police. The 
beggars themselves will be dealt with by 
being sent to prisons, institutions, or their 
home towns. 

The new deeree, it is said, has cleared 
the streets of beggars where they had 
become a public nuisance. In this country 
we donot suffer from plagues of beggars to 
the same extent as some of the Latin coun- 
tries, but every autumn sees an influx 
into London and the great cities. We . 
have heard it seriously suggested that those 
who give ought to be dealt with as aiding 
and abetting the beggars, but we have our 
doubts as. to the legal position. If the 
almsgiver deserves punishment at all, a fine 
for the specific offence of giving to a street 
beggar would be more appropriate. 

Actually, though it sounds a hard saying 
more harm than good comes of giving to 
beggars in the street. Social workers 
and others who come across beggars in the 
Courts too often find the beggar to be lazy, 
oran impostor, or both. The exceptions 
are few; for, even in there difficult times 
the really deserving are the last to seek 
charity and to sacrifice their dignity. The 
idle are willing enough to tell a 
tale of woe and to beg from anyone. . 

Those who wish to help the unfortunate 
can find many ways of doing it under con- 
ditions of inquiry. so as to avoid giving 
money’ to the worthless. To give inthe 
street without any attempt at investigation 
is mostly waste of money and pity. It 
almost merits a fine. Just as there would be 
no thieves if there were no receivers, so there 
would be no street beggars if there were no 


‘The authorities in Barcelona have just thoughtless almsgivers.—Justice of the 
inaugurated a campaign against street Peace, 

begging. The arrest of the beggars them - 

KA p Wit & Humour. 


Hawaiian Moon.—<As further evidence 
of theeffects of the tropical moon in Ha- 
wali, the following is submitted. 

The matter dictated was: “Inasmuch as 
the District Magistrate is a committing 
magistrate, . . .” Whenthe notes were 
transcribed, the sentence read: ‘Inasmuch 
as the District Magistrate is a courting 
mfagistrate. . . .' 

‘The moon was full two nights ago, and 
the stenographer is forgiven!—Case and 


Comment, 


Voices Calling Me—A psychiatric 
board was testing the mentality of a 
negro. 

“Do you ever hear voices without being 
able to tell who is speaking .or where the 
sound comes from?” 

Yassah,” answered the negro. 

“And when does this occur?” 

“Over de radio."—Case and Comment.. 
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THE RIGHTS OF DEL CREDERE AGENTS. 


JA delcredere agent undertakes lo be 
liable for the price of goods cold by him, in 
case of non-payment by the purchaser. 
The latter may become liable to the del 
credere agent, on afresh contract, but the 
difficulty of establishing such liability was 
illustrated in Churchill & Sim v. Goddard 
(79 Law Journ, p. 415), The plaintifis 
were agents for Finnish timber shippers, 
who sent two consignments of redwood by the 
ss. Sonja to Liverpool, where they were 
rejected by the defendant. Arbitration 
proceedings were begun, and—pending the 
result—the defendant dishonoured two bills 
of exchange, drawn by the plaintiffs, which 
he had previously accepted in payment for 
the timber. The plaintiffs accordingly is- 
sued a writ for the amount of the bille, 
but the defendant applied for a stay until 
the award was published in the arbitration. 
In the meantime an issue was directed to 
to be tried, limited to the question of the 
liability upon the bills, assuming the de- 
fendant had a right to reject or to counter- 
claim against the sellers under the award. 
The plaintifs contended that their handing 
over of the shipping documents to the 
defendant, and his acceptance of their 
draits, was the consideration supporting a 
new contract. The defendant had thereby 
contracted to pay the plaintiffs the amount 
of the acceptances, without regard to any 
question between himself and the sellers 
as regards the quality of the wood. The 
defendant contended that he had only 
accepted the plaintiff's drafts (in exchange 
for shipping documents) under the original 
contract with ‘the sellers, and therefore 
no Dew contract was created. Moreover, 
if the defendant was entitled to reject the 
goods, there was a failure of consideration 
for the acceptance of the bills, which 
merely represented the goods contracted 
to be bought from the sellers. Mr. Justice 
Branson held that, if there were a new 
contract, it is Impossible to show a failure 
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of consideration without going outside its 
terms. He held, however, that no new, 
contract had been created and judgment 
was therefore given for the defendant on 
the issue, with costs, . 

The fact that the buyer had accepted: 
the draft of the agents in exchange for 
the shipping documents, distinguished the 
above from previous cases on the same 
question. In Barton, Thompson & Co. v. 
Vigers Brothers (1906, 19 Com. Cas. 175), 
the plaintiffs were del credere agents for 
a timber merchant at Riga, and they. 
sold certain timber to the defendants. 
Having paid the seller, the plaintiffs pre-. 
sented the shipping documents. and a 
draft for the price, to the defendants. The. 
latter raised a point as to the place of 
delivery, and took the shipping documents 
without also accepting the draft. The plaint-: 
iffs therefore claimed the retura of all the 
documents, or alternatively the return of the 
goods or damages. Mr. Justice Kennedy 
(as he then was) held that the defendants 
had acted contrary to the Sale of Goods 
Act, 1893, sec. 19 (3) and he gave judg- 
ment for the plaintiffs, with costs. 

No dispute as to quality had arisen, and 
in so far as this decision implied that the 
del credere agent was entitled to recover 
the price of the goods from the buyer, it 
was distinguished in T. P. Jordeson & Co. 
and Simon Kahn v. London Hardwood Co., 
Ltd. (1913, 19 Com. Oas. 161). The first 
plaintifis were del credere agents for the 
second plaintiffs, who have aold timber 
from Riga to the defendants. The goods 
were paid for by tha first plaintiffs, who 
sent the shipping documents and a draft 
to the defendants. The latter rejected 
the goods, which, being admittedly defec- 
tive, were sold by the Court for one-third 
of their invoice price. The first plaintiffs 
then claimed to recover the amount of the” 
draft, which the defendants had failed tg 
accept, and the second plaintiff claimed 


o 


Oo 


54 


from the defendants the pricè of the goods. 
Lord Sterndale (then Mr. Justice Pickford) 
held that, as the first plaintiffs were merely 
agents, they could not sue the defendants 
in the absence of a contract with them 
personally. No difference was made by 

the fact that the first plaintiffs had paid the 
Becond .plaintiff, as this was no answer 
to the action by the second plaintiff on the 
Original contract. Judgment was therefore 
given for the defendants against the first 
plaintiffe, and for tbe second plaintiff 
against the defendants, with costs. 

This judgment was approved in Flatau, 
Lick & Co. v. Keeping (1931, 36 Com. Cas. 
243), in which the plaintiffs had sold timber 
as del credere agente. The buyer discovered 
that the seller was a merchant in Danzig, 
against whom he had an unsatisfied judg- 


~ i 
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` ment, and he claimed to deduct the amoun 


thereof from the price of the timber. Hav- 
ing paid the sellér, the plaintiffs suedin their 
own name fcr the balance of the price, 
but Mr. Justice Rowlatt gave judgment 
for the defendant. This decision was up- 
held by the Court of Appeal ‘Lord Justice 
Scruttop, Greer and Romer), who held that 
as the appellants had only signed the 
contract as brokers, they had neither rights 
nor liabilities thereunder. 

The Court further held that, whatever 
might be the position in the American trade, 
there was no custom in the Baltic hard- 
wood trade to imply an independent contract: 
by the buyer to become liable to the brokers 
instead of to their principals—The Law- 
Journal. 





Extracts from Contemporaries. 


Finger Prints and Paim Prints. 

The reliability of palm prints as a means 
of identification was the subject of inquiry 
by a Magistrate in recent proceedings 
when one under remand was charged with 
entering a private residence and stealing 
various atticles therefrom. A dispatch-box 
in the house which had certain marks upon 
it was taken to Scotland Yard and a portion 
of-a palm print was found near the lock. 


Enlarged photographs of this and palm 


prints signed by the defendant revealed 
sixteen ridge characteristics common to 
each, and a detective-inspector said that 
he had no doubt they were of the same 
person. In answer to a question by the 
Magistrate it was intimated that experience 
favours the view that the impression of the 
palm was a reliable as a means of identifi- 
cation as that of the fingers —The Solicitors’ 
Journal. 


A Judge and an Acquittal. 
“A jury at Malone, in New York State, 
recently took twenty-eight hours to consider 
the case against a “beer baron” facing 
charges of non-payment of income-tax on 
profits alleged to have been obtained from 
illegal traffic in beer. When, after that 
long retiremen,t a verdict of acquittal was 
announced, the learned Judge exclaimed : 
‘Gentlemen, it is a verdict like this that 
eShakes.the confidence of law-abiding people 

in the integrity of juries. Itis evident you 
have reached a verdict based, not on the 
evidence, but on other reasons,” Whatever 


reasons His Honour had in mind, they were 
certainly not in the same-order as those 
brought to bear on one Australian jury in 
a murder case many years ago. Said 
counsel for the defence: “At great length, 
gentlemen of the jury, I have stated the 
reasons which cause me to believe in the 
prisoner’s innocence and to regard: him as 
personal friend. Gentlemen, the prisoner 
in the dock isa very dear personal friend,, 
and if he falls by your hands, I will avenge | 
his honour and my loss, As a gentleman 
of an ould Irish family who can snuff a 
candle with a revolver at. twelve paces, I 
call upon youto place my friend right in 
the eses of society. I leave the case in 
your hands, feeling satisfied that you will 
not accuse me of employing the language 
of menace.” —The Solizitors' Journal. 


Juries Under Fire. 

It is a long time since any English Judge 
uttered such forceful criticisms as fell from. 
the bench upon the heads of the Malone 
jJurymen~probably not since- the days of 
the great State Trials. Then it was at 
their peril that jury found a verdict other. 
than that which was expected of it. Thus, 
the failure to conviet Sir Nicholas Throck- 
morton made Queen Mary ill for three days, 
during which time the unhappy jurymen 
lay in prison, and when she emerged from 
her sick chamber,- it was to fine them 
£2,000 each. Even in Victorian‘times, the 
Judges sometimes expressed themselves, 
very plainly on the vagaries of the jury- box, 


1935 


Thus, after one surprising acquittal, Mr., 


Baron Alderson exclaimed: “Good-God ! 
Can't [have another jury and let those 
twelve persons go into the other Court where 
they can't do so much mischief? No doubt 
there aresome men who never can com- 
prehend what ‘evidence’ is, but that twelve 
such should come together to-day and let 
that man off!” To the prisoner, he said 
“Prisoner, the jury have acquitted you! 
Heaven knows why! Noone else in the 
whole Court could have the slightest doubt 
of your guilt ... but you are acquitted 
and I can’t help 
Journal. 


Oath or Affirmation. 

A witness at a Lewisham inquest seems, 
after hesitation, to have taken the oath 
in the ordinary way and then to have 
expressed an objection onthe ground that 
she wasa Christian and did not want to 
swear, because the Bible forbade swear- 
ing by anything. 

Had the lady chosen to object to being 
sworn, not upon the broad ground that 
she was a Christian, but because the 
taking of an oath was 


JOURNAL 


it.’—The Solicitors’ ; 


contrary to her 


religious belief, she would have had the 
right to make d4n affirmation instead. This 


is definitely provided by the Oaths 
Act, 1888. l 
It is to be noted that before being 


permitted to affirm the witness should state 
the ground of his objection to an _ oatb, 
which must be either that he has no- reli- 
gious belief or that the taking ofan oath 
is contrary to his religious belief. A mere 
dislike of an oath is not enough. 

With one observation of the witness we 
entirely agree. “We can all,” she said, 
“speak the truth without swearing on the 
Bible.” The perfunctory way in which the 
oath is generally taken makes it clear 
that to most witnesses itis an empty form, 
The invocation of the name of the Al- 
mighty by a witness who gabbles the 
words of the oath and obviously has no 
regard for its solemnity, is distasteful. If 
the oath means so little, it would be better 
to substitute an affirmation. If it is to be 
regarded seriously it should be adminis- 
tered with some dignity, as for example, 
is the practice in some countries where, 
upon the swearing of a witness, everyone 
in court stands:—Justtce of the Peace, 


— EE 


IMPERIAL ACTS, 1935. 


ACT NO. Vi OF 1935 


THE ALIGARH NUSLIM UNIVERSITY 
(AMENDMENT) ACT, 1935, 


Received the assent of the Governor-General on 
the 13th September, 1935, and published in the 


ie of India, Part 4, dated the 2lst September, 


An Act further to amend the Aligirh 
Muslim University Act, 1920, fora certain 
purpose. 

Whereas it isexpedient further to amond 
the Aligarh Muslim University Act, 1920, 
for ths purpose hereinafter appearing: 

It is hereby enacted as follows:— 


1. Short title and commencement. 
(D, This Act may be called the Aligarh 


ee University (Amendment) Act, 
(2) It shall come into force on such 


date as the Governor-General in Oouncil 
may, by notification in the Gazette of India, 
appoint. 


2. Addition o 
XL of 1920. BE ee E e 


Afters. 10 of the Aligarh Muslim Uni- 
versity Act, 1920, the following new séc- 


tion shall be added, namely:— 

“41, Appointment of Pro-Vice-Chancellor 
not obligatory. l 

Nothing contained in this Act or in 
any Statute, Ordinance or Regulation there- 
under shall be deemed tomake the ap- 
pointment or re-appointment of a Pro-Vice- 
Chancellor obligatory, and every reference 
therein tothe Pro-Vice-Chancellor shall be 
construed as referring tothe Pro-Vice- 
Ohanzellor, if any.” 


2ACT NO. VII OF 1935 


THE INDIAN ARMY (AMENDMENT) ACT, 1935. 


Received the assent of the Governor-General on 
September 28,1935, and published in the Gazette of 
India, Part IV, dated October 5, 1935. 


An Act further to amend the Indian Army 
Act, 1911, for certain purposes. 
Whereas it is expedient further to amend 
the Indian Army Act, 1911, for the purposes 
hereinafter appearing; It is hereby enacted 
as follows: 


1. Short title. z 


This Act may be called the Indian 
Army (Amendment) Act, 1935. 


35 ° 


o 
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` 2. “Amendment 
of 1911. 
~In sub-section 2 of section 50 of the 
Indian Army Act, 1911 (hereinafter referred 
to asthe said Act} — 
. la) for clause (d) the following clause 
a shall be substituted, namely :— 
-‘(d) all pay and allowances ordered 
f by a court-martial under sec- 


of section 50, Act VIII 


tion 43, or by an officer exercis- 


ing -authority under section 20, 
ae to be forfeited,”, and 
=- (b) in clause (g) the words and figures 
z “or section 42” shall be omitted. š 


„3. Amendment of section (3, Act VIH 
of 1911. 
“Inthe proviso to section 730f the said 
Act, for the words, brackets, letter and 
figures “the punishment specified in clause 
(h) of section 43 or” the following shall be 
substituted, namely :— . 
“the punishments specified’ in clauses (9), 
(gg) and (h) of section 43 or”. 


Pod 


-- 4. Amendment of section 103-A, Act VITI 
of 1911. 

: After sub-section (5) of section 103-A of 
tha said Act, the following sub-gectiong 
‘Shall be inserted, namely :— 

“(5A), 
under sub-section (8) or under 
detention under sub-section (4),— 

(a) if such person is in custody under 
sub-section (8), on the report of a 

É medical officer, or 
. (b) if such person is detained under 
© Bub-seetion (4) on a certificate from 
any of the ‘authorities empowered 
io grant a certificate under gec- 
Ri tion 473 of the Code of Criminal 
a Procedure, 1898, that, in the judg- 
ment of such officer or authority, 
such person may be released with- 
out danger of his doing injury 
to himself or to any other person, 
the Governor-General-in-Counci| 
may thereupon order such person 
to bereleased, orto be detained 
in custody, or to be transferred to 
a public lunatic asylum if he has 
not been already ‘sent to guch an 
E asylum. 
Where any relative or friend of 
any person who is in custody under 
sub-section (3) or under detention 
under sub-section (4) desires that 
he shal! be delivered to hig care 
and custody, the Governor-General- 
in Council may, upon the ap- 
plication of such relative or friend 
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. and on his giving security to tha 
V satisfaction of the Governor-General- 
in-Council that the person delivered 
“ shall—- 


(2) be properly taken care of and pre- 
vented from doing injury to himself 
or to any other pergon, and 

(6) be produced for the inspection of 
such officer, and at such times and 
places, as the Governor-General-. 


in-Council may direc : 


order such person to be delivered 
to such relative or friend.” 


nee 


ACT NO. VIII OF 1935, 


THE CENTRAL PROVINCES COURTS © 
(SUPPLEMENTARY) ACT, 1935 


Received the assent of the Governor-General on 
September 28, 1935, and published in the Gazette of 
India, Part IV, dated October 5, 1935. 


An Act to supplement ihe Central Provinces 
l Courts Act, 1917. 
Whereas it is expedient to supplement 


- the Central Provinces Courts Act, 1917; It 


is hereby enacted as follows -— 


1. Short title and commencement. 

(1) This Act may be called the Central 
Provinces Courts (Supplementary) Act, 
1935. 

(2) it shall come into force on such date ` 
as the Governor-General-in-Counci] may, 
by notification in the Gazette of India, ap- 
point, i 


2. Amendment of certain enactments. 

The enactments specified in the Schedule 
are hereby amended tothe extent and in 
the manner mentioned in the fourth column 
thereof, 


THE SCHEDULE. 
(See section 2.) 
eee 














Year No, Short title. Amendments 
1869 IV The Indian | In clause (1) of see- 
Divorce Act.| tion 3, after the 
words “the High 


Court of Judicature 
at Rangoon:” the 
worda “in the Central 
Provinces—the High 
Court of Judicature 
at Nagpur :” shall be 
inserted. 


193 





Year. | No. 
1875 

- 189R y 
1899 II 
1908 IX 
1926 XXXIV 
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Short title. 


ee M aaa aaa 


XX | The Central 


Provinces 
Laws Act, 
1875. 


The Code of 
Oriminal 
Procedure, 
1698 


The Indian 
Stamp Act, 
1899, 


The Indian 
Limitation 
Act, 1908. 


The 


Courts (Sup- 
plementary) 
Act, 1926. 





Amendments. 


———_— ee ee 


In part . A— Bengal 


Regulations of the 
Schedule, for the 
words “the Judicial 
Commissioner”, in 
each place where they 
occur, the words “the 
High Oourt of Judi- 
cature at Nagpur” 
shall be substituted. 


(1) In clause (7) of 


sub-section (1) of sec- 
tion 4, for the words 
“Lahore and Ran- 
goon, the Chief Court 
of Oudh and the 
Courts of the Judici- 
al Commissioners of 
the Central Provinces 
and Sind” the words 
“Lahore, Rangoon 
and Nagpur, the 
Chief Court of Oudh 
and the Court of the 
Judicial Commis- 
sioner of Sind” shall 
be substituted. 


(2) In section 266, for 


the words “the 
Oourts of the Judici- 
al Commissioners of 
the Central Provinces 
and Sind“ the words 
“the Gourt of the 
Judicial Commis- 
sioner of Sind" shall 
be substituted, 


In clause 1d) of sub- 


section (1) of sec- 
tion 57, for the word 


“Bombay” the word 


“Nagpur” shall be 


substituted. 


In article 162 of the 


Third Division of the 
First Schedule, for 
the words ‘Lahore 
and Rangoon’ the 
words “Lahore, Ran- 
goon and Nagpur” 
shall be substituted, 


Sind| In tbe fourth column 


of the Schedule, for 
items (l)and (2) re- 
lating to the Code of 
Criminal Procedure, 
1898, the following 
items shall be sub- 
stituted, namely :— 
“(1) In clause (J) of 
sub-section (1) of sec- 
tion 4,for the words 
‘the Chief Oourt of 
Oudh andthe Court 








the judgment, as the 
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Year.| No. Short title, Amendments. 


rs eee | As a | ee raa mamati a 
r 


of the Judicial Gom- 
missioner of Sind 
the words 'and the 
Chief Courts of Oudh 
and Sind’ shall be 
substituted. 


(2) In section 266, for 
the words ‘the Chief 
Courts of Oudh, the 
Oourt of the Judicial 
Commissioner of 
Sind and’ the words 
‘the Ohief Courts 
of Oudh and Sind 
and’ shall be sub- 
stituted, 





S ee, 


ACT NO. IX OF 1935. 


THE PROVINCIAL SMALL CAUSE COURTS 
(AMENDMENT) ACT, 1935 


Received the assent of the Governor-General on 
September 28,1935, and published in the Gazette of 
India, Part IV, dated October 5, 1935. 


An Act further to amend the Provincial 
Small Cause Courts Act, 1887, for a certain 
purpose. 

Whereas it is expedient further toamend 
the Provincial Small Oause Courts Act 
1887, for the purpose hereinafter appear- 
ing; It is hereby anacted as follows :— 


1. Short title. 

This Act may be called 
Small Cause Courts 
1935. 


e Amendment of section 17, Act IX of 
1887. 

In the proviso to sub-section (7) of 
section 17 of the Provincial Small Cause 
Courts Act, 1887, for the words “security 
to the satisfaction of the Court for the per- 
formance of the decree or compliance with 
Court may direct 
the words “such security for the perform- 
ance of the decree or compliance with the 
judgment asthe Court may, on a previous 
application made by him in this behalf 
have directed” shall be substituted. 


the Provincial 
(Amendment) Act, 
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ue ACT NO. XOF 1935 
THE PROVINGIAL INSOLVENCY (AMENDMENT) 


A 


Received the assent of the Governor-General on 
September 28, 1935, and published in the Gazette of 
India, Part IV, dated October 5, 1935. 


An Act further to amend the Provincial 
Insolvency Act, 1920, fora certain purpose. 

Whéreas it is expedient further to amend 
the Frovincial Insolvency Act, 1920, for 
the purpose hereinafter appearing: It is 
hereby enacted as follows:— 


1. Short title. 
This Act may be called the Provincial 
Insolvency (Amendment) Act, 1935. 


2. Amendment of section 39, Act V of 
1920. 
In section 39 
ency Act, 1920 — 
(a) the words “the Court shall frame a 
schedule in accordance with the 
provisions of section 83,” shall be 
omitted: and 
(b) for the words ‘entered in the said 
schedule so far as relates to any 
debts entered therein” the words 
“so far as relates toany debt due 
to them from the debtor and .prov- 
able under this Act” ehall be 
substituted. 


of the Provincial Insolv- 


ACT NO. XI OF 1935 
THE FACTORIES (AMENDMENT) ACT, 1935. 


Received the assent of the Governor-General on 
September 30, 1935, and published in the Gazette of 
India, Part IV, dated October 5, 1935. 

An Act to amend the Factories Act, 1984, 
for a certain purpose. 

Whereas itis expedient to amend the 
Factories Act, 1934, for the purpose here- 
inafter appearing : It is hereby enacted 
as follows :— 


1. Short title. 
This Act may be called the Factories 
(Amendment) Act, 1935. 


2. Amendment of section 48, Act XXV 
of 1934. 

In sub-section (1) of section 43 of the 
Factories Act, 1934, after the word “Chap- 
ter” the words “other than the provisions 
of clause (b) of sub-section (1) of section 45 
and of the provisos to that sub-section” 
shall be inserted. 
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f ACT NO. XII OF 1935. 
THE REPEALING AND AMENDING ACT, 1935. 


Received the assent of the Governor-General on 
September 30, 1935, and published in the Gazette of 
India, Part IV, dated October 5, 1935, 

An Act to amend certain enactments and to 
repeal certain other enactments. 

Whereas it is expedient that certain 
amendments should be made in the enact- 
ments specified in the First Schedule ; 

And whereas it is also expedient that the 
enactments specified in the Second Sche- 
dule, which are spent or have otherwise 
become unnecessary or have ceased to be in 
force otherwise than by expressed specific 
repeal, should be expressly and specifically 
repealed ; 

It is hereby enacted as follows :— 

1. Short title, 

This Act may be called the Repealing 
and Amending Act, 1935. 

2. Amendment of certain enactments. 

The enactments specified in the First 
Schedule are hereby amended to the extent 
andin the manner mentioned in the fourth 
column thereof. 

3. Repeal of certain enactments. 

The enactments specified in the Second 
Schedule are hereby repealed to the extent 
mentioned in the fourth column thereof, 

4. Savings. 

The repeal by this Act of any enactment 
shall not affect any Act or Regulation in 
which such enactment has been applied, 
incorporated or referred to; and this Act 
shall not affect the validity, invalidity, 
effect or consequences of anything already 
done or suffered, or any right, title, obliga- 
tion or liability already acquired, accrued or 
incurred, or any remedy or proceeding in res- 
pect thereof, or any release or discharge of 
or from any debt, penalty, obligation, liabil- 
ity, claim or demand or any indemnity 
already granted, or the proof of any past 
act or thing; nor shall this Act affect any 
principle or rule of law, or established 
jurisdiction, form or course of pleading, 
practice or procedure, or existing usage, 
custom, privilege, restriction, exemption, 
office or appointment, notwithstanding that 
the same respectively may have been in 
any manner affirmed, recognised or derived 
by, in orfrom any enactment hereby re- 
pealed ; 

nor shall the repeal by this Act of any 
enactment revive or restore any jurisdiction, 
office, custom, liability, right, title, privilege, 
restriction, exemption, usage, practice, 
procedure or other matter or thing ‘hot now 
existing or in force. 


1935 - 
THE FIRST SCHEDULE. 
AMENDMENTS. 
(See seclton 2.) 





No. Short title. 
1 2 3 4 ` 


Year, Amendments, 


Acts of the Indian Legislature. 


The Indian 
Income-tax 
Act, 1922. 


1922 | XI In sub-section (9) of 
section 18, after the 
words “payment of 
interest” the words 
“or dividends” shall 
be inserted, and for 
the words “the inter- 
est is paid” the words 
“such payment is 
made” shall be sub- 
stituted. 

1923 | XXI| The Indian 
Merchant 
Shipping Act, 
1923. 


In clause (e) of sub- 

section (1) of section 
146 for the words 
‘native passenger 
ships” the words 
“unberthed passeng- 
er ships” shall be 
substituted.- 


1924 | II The Canton- 
ments Act, 


1924. 


Is section 2, — 


(a) clause (ix) shall be 
omitted; and ` 


(b) after clause (xxiv) 
the following clause 
shall be inserted, 
namely ; — 
“(xxiva) ‘Officer 

Commanding the 
station’ means 
the military 
officer for the 
time being in 
command of the 
forces in a can- 
tonment, or, if 
that. officer is 
the Officer Com- 
manding the Dis- 
trict or Officer 
Commanding-in- 
Chief, the Com- 
mand, the mili- 
tary officer who 
would be in com- 
mand of those 
forcesin the ab- 
sence of the 
Officer Com- 
manding the 
District and Offi- 
cer Command- 
ee he ing-in-Ohief the 
Command”, 


Forename nn ee Cree OES ey 


JOURNAL 


1923; XXI | The 


Os 
"Ss 
“ie 


THE SECOND SOHEDULE. 
. REPEALE. 
(See section 3.) 


1931 XXIII 


1934 


1934 


1925 


XXIV 


XXXI 


11... 





.. | The 


Short title 











Extent of repeal, 





Acts of Govern odena in Council. “ 


1920 |XXXI| The Repealing | The entry in the First 
and Amending| Schedule relating to 


Act, 1920. 


Indian 
Merchant Ship- 
ping Act, 1923, 


The Mechanical 
Lighters (Ex. 
cise Duty) Act, 
1934, 


The Repealing 
and Amend- 
ing Act, 1934. 


The Iron and 
Steal Duties 
Act, 1934. 


Regulations, 


North« 
West Fron- 
tier Province 
Security Re- 
gulation, 1922. 


The British 
Baluchis tan 
Security Re- 
gulation, 1922. 


The 
West Fron- 
tier Province 
Security (Am- 


North- | 


the Repealing and 
Amending Act, 
1914. 


In section 209-A— 


(a) in sub-section (1), 
before the words 
“His Majesty's Re- 
presentative, ” 
where they first 
occur, the word 
“the” shall be omit- 
ed; and 

in sub-section (2), 
before the words 
“His Majesty’s 
Representative, ” 
the word “the” 
shall be omitted. 


(b) 


Section 16. 
Sections 3and 4 and 
the Second Schedule, 


In sub-section (3) of 
section 1, the words 
“and section 10." 


Sections ?, 3 and 10 
and the Schedule, 


The whole. 


The whole, 


The whole, 


endment) Re- 
| gulation, 1925, j 


Y 40 


— 





Year. 
1 ; 


a 


No. 
2 


1925 | III . 


1926 
1926 


1927 
1928 
1923 
1930 


1931 


1931 


1931 





111... 


IIL... 


IV... 


Short title.. 
3 


SS atan 





The British 
Baluchis t a n 
Security (Am- 
endment) Re- 
gulation, 1925. 


The Manpur 
Laws Regula- 
tion, 1926. 


The Manpur 
Excise Regula- 
tion, 1928. 


The Manpur 
Land and Re- 
venue Regula- 
tion, 1927. 


The North- 
West Frontier 
Province Se- 
curity (Am- 
endment) Re- 
gulation, 1928, 


The British 
Baluchis ta n 
Security (Am- 
endment) Re- 
gulation, 1930. 


The Manpur 
Laws Amend- 
ment) Regu- 
lation, 1930, 


The North- 
West Fron- 
tier Province 
Public Safety 
Regula tion, 
1931. 


The Manpur 
Oourts Re- 
gulation, 1931. 


The Manpur 
Laws (Am- 
endment) Re- 
gulation, 1931 
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Extent of repeal, 


4 





The whols., 


The whole. 
The whole. 


The whole. 


The whole, 


The whole. 


The whole, 


The whole. 


The whole, 


The whole, 


T TE E e E mn gga ka 
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ACT NO. XIII OF 1935 
THE JUBBULPORE AND CHHATTISGARH 


DIVISIONS (DIVORCE PROCEEDINGS 
VALIDATION) ACT, 1935. 


Received the assent of the Governor-General on 
September 30, 1935, and published in the Gazette of 
India, Part IV, dated October 5, 1935, i an 


An Act to remove certain doubts and. to 
validate certain proceedings of the High 
Court of Judicature at Allahabad. à 

Whereas it is expedient to remove certain 
doubts as tothe jurisdiction of the Court . 
of the Judicial Commissioner of the Central 
Provinces under the Indian Divorce Act 
after August 31, 1923; 


And whereas it is also expedient te 
validate certain proceedings taken by the 
High Oourt of Judicature at Allahabad 
under the said Act during the period from 
August 31, 1923, up to the commencement of 
this Act: 

It is hereby enacted as follows:— 


1. Short title. l 

This Act may be called the Jubbul- 
pore and Chhattisgarh Divisions (Divorce 
Proceedings Validation) Act, 1935. 


2. Declaration as to jurisdiction of Court 
of Judicial Commissioner of the Central 
Provinces. ' 

It -is hereby declared, for the re- 
moval of doubts, that from August 31, 


- 1922, the Court of the Judicial Commissioner 


of the Central Provinces alone has had and 
alone shall have the jurisdiction of a 
High Court under the Indian Divorce Act 
within the Jubbulpore and Obhattisgarh 
Divisions of the Central Provinces. 


3. Validation of proceedings of 
High Court of Judicature at Allahabad. 

All proceedings taken, and all ju- 
risdiction exercised, by the High Court 
of Judicature at Allahabad, - during 
the period from August 31, 1923, up to the 
commencement of this Act, as a High Court 
under the Indian Divorce Act within the 
Jubbulpore and Chhattisgarh Divisions of 
the Central Provinces shall be deemed to 
be as good and valid in law as if such 
proceedings had been taken and jurisdic- 
tion exercised by the Court of the Judicial 
Commissioner of the Central Provinces. 
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LEGAL AID FOR OLD OFFENDERS. 


An esteemed correspondent has asked 
for our views with regard to the granting 
of free legal aid in the case of applicants 
with criminal records, who desire to appeal 
from conviction by a court of summary juris- 
diction. He instances a specific case where 
the applicant had on numerous occasions 
been sentenced to imprisonment for felony 
and the magistrates were on that ground 
indisposed to grant free legal aid to assist 
him in appealing against their conviction. 

Let us examine the wording of the statute, 
section 2 of the Summary Jurisdiction 
(Appeals) Act, 1933, the provision giving 
authoritative directions upon the exercise 
of the justices’ discretion in this matter. 

We need hardly remind our readers that 
the overriding words are “that the means 
of the applicant areinsufficient to enable 
him to obtain legal aid”. Once satisfied 
ofthe poverty of the applicant the justices 
have to consider (1)“the nature of the 
offence of which the appellant has been 
convicted” ; (2) ‘‘the sentence”; (3) “ex- 
ceptional circumstances,” and to decide 
whether by reason of any of these things 
the applicant ought to have legal aid in 
the conduct of his appeal. ; 

Weare given no guidance at all as to 
what offence or classes of offence are, by 
their very nature, such asto makea con- 
viction of oneof them a matter of such 
importance that the right of appeal should 
be reinforced by the right to free legal 
assistance in exercising that right. We 
suspect that this expression is purposely 
vague, We can, we think, see the extreme 
limits either way. Free legal aid is not 
to be granted for an appeal against a 
conviction for ridinga bicycle without a 
light, unless there are exceptional circum- 
stances, difficult to imagine but not be- 
forehand to be ruled out as impossible. 
At the other end of the scale, where there 
is a convjction carrying disgrace, for such 
an offence say as indecent assault on a 
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child, free legal aid ought ordinarily to be 
granted to assist an appeal. Between these 
two extremes lie all other classes of 
offence, and it is quite impossible to resolve 
them into two categories, those which ought 
to move justices to grant free legal aid 
and those which ought not. But, although 
any oneof the three grounds on which 
justices are to act in this matter, is sufficient, 
standing alone, to move them to the grant 
of free legal aid, wehold that they must 
consider “the nature of the offence,” or 
“the sentences,” in relation to all the 
circumstances ofthe case, Ifthe circum- 
stances are “exceptional” within the mean- 
ing of the statute, they need, of course, 
consider nothing else, 

This all leads up to the specific case put 
tous by our correspondent. Take our 
instance of the conviction for indecent 
assault ona child. Clearly, ifa man has 
been previously convicted of such offences, 
his character for morality has already 
been blasted beyond repair, and the 
“nature of the offence’ drops out as a 
reason for assisting his appeal out of 
public funds. But here again there may 
bean exception. The previous conviction 
may have been years ago, in entirely 
different circumstances. A conviction 
carrying the stigma may have been painful 
at the time, but have carried very little ill 
consequences after punishment had been 
suffered. The culprit may for years have 
lived well-behaved, have married and 


have small children of hisown. He might 
-quite properly be assisted to take his 
case to a higher tribunal, if, after his 
trial, he still sought to assert his in- 


nocence. 

It is not difficult to imagine other cases. 
A young man who is convicted of theft, 
and is thereafter seeking to make good, 
is charged again with dishonesty. The 
nature of the offence, if he is convicteds 
will damn his future. He may well be a 
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proper subject to assist. But a real “old 
lag’, who has been convicted again and 
again of theft, is not, we hold, intended by the 
Act to be assisted in appealing, merely be- 
cause he has been convicted of felony. 
Just as in the offences themselves the 
extremes are easily seen, but no absolute 
dividing line can be discovered between 
these offences whose nature makes it 
desirable that an appeal should be 
assisted and those whose nature does not 
make it so desirable, so the persons proper 
to be assisted (leaving out the overriding 


consideration of their poverty) cannot be 
readily classified. 
“The sentence” offers less difficulty. 


Again, of course, no line can be ruled, or 
the Act could easily have ruled it, by 
specifying a minimum punishment which 
should entitle aman tofree legal aid to 
appeal against his conviction or sentence 
or both. Only one illustration occurs to us at 
the moment. Ifthe justices in their sen- 
tence are moved to unusual severity by 
such a consideration asthe frequency of 
the offence in their particular neighbour- 
hood, or by a strong view on some controver- 
sial, social or political subject, clearly they 
ought to give every facility for an appeal 
to a higher tribunal having wider juris- 
diction. ‘This does not mean that they are 
necessarily wrong, but that they, being 
subject to human infirmity of mind and 
character, may not only have been unduly 
disposed to interpret the evidence in the 
light of their strong views, but are cer- 
tainly peculiarly liable to have exag- 
gerated the necessity for severe punish- 
ment. 

“Exceptional circumstances” open a 
wide field. No two cases are quite alike, 
but it would be fantastice to take 
the view that every case has exceptional 
circumstances. There is, alas, nothing ex- 
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ceptional in peaple entrusted with money 
converting itto their own use, The ex- 
pression is, we consider, again purposely 
vague, deliberately made sọ to give a wide 
discretion which cannot be attacked. Let 
us go backto our “old lag.” We have 
said that he ought not to have his legal 
aid paid for out of public moneys merely 
because he has been convicted of felony. 
But suppose he has set up a defence, which, 
though disbelieved, is of an unusual nature. 
It may, for instance, be a shaky looking 
alibi. Supposing, he says, after conviction, 
with every appearance of earnestness, that 
if he is assisted to appeal he is sure further 
enquiry and preparation of his case by a 
competent person will result ina success- 
ful defence. We think then he should 
have free legal aid for his appeal, An 
alibi to be successful must either be “cast- 
iron”, such say as a man proving he was 
ina ship out in the Atlantic at the time of 
an alleged offence in London, or it must be 
subjected tothe scrutiny of the prosecu- 
tion, with time for the police to check 
the allegations of the accused. This is 
exactly whatan appeal would secure, 

It is not worth while to pile up hypothe- 
tical instances, They are, for one thing, apt 
to bear the appearance of fantasy. For 
another, it is impossible to imagine suffi- 
cient instances to exhaust the subject. 
But life is infinitely more fertile of incident 
than man’s imagination, “Exceptional 
circumstances’ will manifest themselves 
every now and againin the common run 
of the day’s work, It is essential that a 
court, desirous of doing justice, should be 
watchful for them, a remark which applies 
not onlyto the question of granting free 
legal aid for an appeal but to every mo- 
ment of every case before every court :— 
Justice of the Peace. 





DAMAGES OR INJUNCTION IN LIGHT ACTIONS 


One of the most important considera- 
tions for one contemplating the bringing of 
an action in respect of infringement ofa 
right to light is whether the circumstances 
are such that success will result in the 
granting of an injunction or merely in the 
awarding of damages. It cannot be said 
that the authorities provide any very clear 
principles in light of which such a ques- 
tion can be determined at the outset, and 
*th@ most that’ can be done is to point to 
some leading considerations and to warn the 


reader against placing too much reliance 
on general statements which are apt to 
turn out unreliable when applied to certain 
sets of facts, 

When Lord Cairns’s Act gave the Court 
of Chancery. power to award damages to 
an injured party in addition to or in sub- 
stitution foran injunction or specific per- 
formance in cases where those had been 
the remedies available in that court, it 
was clear that some method woutd have 
to be devised in order to prevent a bene- 
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ficent measure becoming a source of op- 
pression. Thus Sir George Jessel, M. R., 
granting a mandatory injunction in acase 
concerned with ‘building on a passage over 
which the plaintiff had a right of way, 
declared that if he acceded to the defend- 
ant’s view, he would add one more to the 
number of instances there were from the 
days in which the Bible was written antil 
that present moment, in which the man 
of‘ large possessions had endeavoured to 
` deprive his neighbour, the man of small 
possessions, of his property with or without 
adequate compensation: (see Krehl v. Bur- 
rull,38 L. T. Rep. 407; (1878) 7 Ch. Div. 
551, 555). “Eversince Jord Cairns’s Act 
was passed,” Lord Justice Lindley said 
in Shelfer v. City of London Electric Light- 
ing Company (72 L. T. Rep. 34; (1899) 
1 Ch. Div. 287), “the Court of Ohancery 
has repudiated the notion that the Legis- 
lature intended to turn that court intoa 
tribunal for legalising wrongful acts; or, in 
other words, the court has always protest- 
ed against the notion that it ought to 
allow a wrong to continue simply because 
the wrongdoer is able and willing to pay 
for the injury which he may inflict.” One 
more passage may be cited before we leave 
this part of our subject. “For my part,” 
Lord Sumner said in Leeds Industrial Co- 
operative Society Limited v. Slack (131 L. 
T. Rep. 710; (1924) A.C. 851), “Idoubt, 


as Sir George Jessel doubted jin the 
case already mentioned] whether it 18 
complete justice to allow the big man, 


with his big building and his enhanced 
rateable value and his improvement of the 
neighbourhood, to have his way, and to 
solace the little man for his darkened 
and stuffy little house by giving him a 
cheque that he does not ask for." ; 

Turning tothe other side of the picture, 
a selection will have to be made from the 
large number of authorities which deal 
with the matter. A beginning may be 
made by. mention of Aynsley v. Glover 
(1874, L. Rep. 18 Eq. 544; 31 L.T. Rep. 
219), where Sir George Jessel, M. R., en- 
unciated the following principle in regard 
to ‘the substitution of damages for an 
injunction: “As I understand it, the rule 
now is. that wherever an action 
can be maintained at law and really sub- 
stantial damages, or perhaps I should say 
considerable damages (for some people 
may say that £20 is substantial damages), 
can be,recoverd at law, there the injunc- 
tion ought to follow in equity; generally, 
not universally, because I have something 
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to add upon that subject. The 
discretion, beinga reasonable discretion 
should, 1 think, be reasonably exercised, 
and it must depend upon the special 
circumstances of each case whether it ought 
to be exercised.” The learned Master of 
the holls went on to say that the power 
had been conferred, no doubt usefully, to 
avoid the oppression sometimes practised 
in suits of the character in question by a 
plaintiff “who is enabled—I do not like to 
use the word ‘extort’— but toobtain a very 
large sum of money from a defendant” 
merely because the plaintiff had a 
legal right to an injunction. The enact- 
ment was meant in some sense or another 
to prevent that course being successfully 
adopted. 

A better known passage is that which 
occurs inthe judgment of Lord Justice 
A. L. Smithin Shelfer v. City of London 


Electric Lighting Company (sup), where 
the following was stated as a “gool 
working rule.” Damages in substitution 


for an injunction may be given: “(1) If 
the injury to the plaintiff's legal rights 
is small, (2) and is one. which is capable 
of being estimated in money, (3) and is 
one which can be adequately compensat- 
ed by small money payment, (4) and the 
case isone in which it would be oppres- 
sive to the defendant to grant an injune- 
tion.” The learned Lord Justice noted 
that there might be cases in which, though 
the. four abovementioned requirements 
existed, a defendant had disentitled him- 
self from asking that damages might be 
assessed in substitu:iton for an injunction, 
as by hurrying up his buildings so as, if 
possible, to avoid the latter remedy or 
otherwise acting in reckless disregard of 
the plaintiff's rights, and it was expressly 
stated that it was impossible to lay down 
any rule as to what, under the differing 
circumstances of each case, constituted 
either a smallinjury, or one that could be 
estimated in money, or what wasa small 
money payment, or an adequate com- 
pensation, or what would be oppressive 
to the defendant. 

Notwithstanding these qualifications it 
would appear that excessive reliance has 
been placed upon the foregoing rule, which 
provides by its very clarity and simplicity 
a tempting solution of a diffizult pro- 
blem. 

The statement must in the first place, 
as pointed out by Lord Justice Maugham 
in Fishenden v. Higgs and Hill Limited 
(1935, 153 L. T. Rep. 128), be regardef as 
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obiter dictum, being unnecessary for the, 


decision of the case, in «which the gravity 
of the nuisance (not arising, it is to be 
observed, from the obseuring of ancient 
lights) was unquestionable. The working 
rule laid down by Lord Justice A, L. 
Smith is, in the words of Lord Justice 
Maugham, “not a universal or even a 
gound rule in allcases of injury to light, 
and,” the judgment continues, “I would 
observe, as my brother Romer has observ- 
ed, that Lord Justice Lindley suggested 
. a different rule, which I, for my part, 
would beperfectly willing to accept,” 

What Lord Justice Lindley said was 
this: “Without denying the jurisdiction 
to award damages instead of an injunc- 
tion, even in cases of continuing action- 
able nuisances, such jurisdiction ought 
not to be exercised in such cases except 
under very exceptional circumstances. I 
will not attempt tospecify them, or to lay 
down rules for the exercise of judicial dis- 
cretion. It is sufficient to refer, by way of 
example, to triviai and occasional nuis- 
ances: cases in which a plaintiff has 
shown that he only wants money; vexatious 
and oppressive cases; and cases where 
the plaintiff has so conducted himself 
as to render if unjust to give 
him more than pecuniary relief. In 
all such cases as these, and in all others 
where an action for damages isreally an 
adequate remedy—as where the acts com- 
plained of are already finished- an injunc- 
tion can be properly refused.” 

Another misreading of Lord Justice A, 
L. Smith’s dictum must be indicated. In 
Fishenden v. Higgs and Hill (sup.) Mr. 
Justice Crossman intimated that in order 
to justify him in substituting damages 
for an injunction in a case where action- 
able nuisance by interference with an- 
cient lights had been proved, he had to 
find that the four rules of the dictum 
were complied with; unless theie was one 
of the special circumstances—which there 
was notin the case in question. “With 
all respect to Mr. Justice Crossman,” Lord 
Justice Romer said in the course of a 
judgment delivered in the Oourt of Appeal, 
which upheld the finding of actionable 
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nuisance, but in effect substituted damages 
for the injunction originally granted, “I 
think that as regards this question of in- 
junction or damages he, has misdirected 
himself, because he seems to have come to 
the conclusion that if,in any case, any of 
the four conditions referred to by Lord 
Justice A.L, Smith are not fulfilled, the 
court must grant an injunction. But I 
do not take that view atall. Where the 
four conditions enunciated by Lord Justice 
A. L. Smith are fulfilled, I do not doubt 
that a court will grant damages in lieu 
ofan injunction. But it by no means 
follows that Lord Justice A. L. Smith 
intended to say or did say, or in fact 
could say, that in all cases in which those 
four conditions do not, prevail, the injunc- 
tion must be granted.” “The learned Lord 
Justice goes ontosay that Justice A. L. 
Smith could not have intended to fetter 
ihe discretion imposed upon the courts 
by Lord Cairns’s Act and that he did 
not do so is apparent from the already 
quoted words of Lord Justice Lindley in 
the same case. Reference is also made to 
certain words of Lord Macnaghten in Colls 
v. Home and Colonial Stores (90 L. T. Rep. 
687; (1804) A. O 179), where itis inti- 
mated that the court ought to incline to 
damages rather than to an injunction if 
there is really a question whether the 
obstruction is legal or not, and if the de- 
fendant has acted fairly and not in an 
unneighbourly spirit. 

The most recent important case in 
which our question has heen discussed is 
that of Fishenden v, Higgs and Hill Limit- 
ed, which has already been referred to. 
The reascns which led the Court of Appeal 
to reverse the decision of the court 
below onthe question of the appropriate 
remedy cannot be adequately indicated 
without going into the facts in greater 
detail than would be desirable in a general 
article. They will, however, be found 
fully set out in the judgments of Lord 
Hanworth, Lord Justice Romer, and Lord 
Justice Maugham, on pp. 139, 14],.and 
144, of 153 L. T. Rep., to which reference 
has already been made.—The Law Times. 
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COPYRIGHT IN SPORTING NEWS. ` 


-The recent decision of Eve, J., in Odham’s 
Press Ltd. v. London and Provincial 
Sporting News Agency (1929) Lid. (79 Sol. 
J. 541), produced an interesting argument 
on questions of copyright, and as there 
was practically no dispute on the facts, 
the decision turned entirely on a question 
of law, viz., whether the information obtained 
on behalf of the ‘plaintiffs in the form in 
which it was published was proper subject- 
“matter of copyright. within the Copyright 
Act, 1911. A number of authorities were 
cited, some of them earlier than the Act, 
and: the latter would appear to have little, 
‘If any, value on the point at the present 
time. 

The plaintiff company were the proprietors 

and publishers of two journals, the Sporting 
Life and the Sporting Chronicle, and they 
regularly employed two racing journalists, 
one representing each paper, to attend race- 
meetings all over the country, and to 
ascertain and fix the starting prices of the 
first three horses in each race, and also 
of other horses œn which there might 
be any betting—the favourite often gets 
left. Many years ago, when there were 
two rival. sporting ‘daily papers, and 
starting prices were of less importance, 
each produced its own list of prices which 
did not always agree, and this was 
naturally found inconvenient, Competition 
having been eliminated, there is now only 
one list of such prices, fixed by agree- 
ment on the course, and, therefore, practical- 
ly “official. ‘The two journalists, who gave 
evidence, said that before each race they 
‘circulated independently among.the book- 
‘makers and hackers in Tattersall’s Ring, 
and ascertained the last odds against each 
horse from the bookmakers’ books and any 
available sources of information. Im- 
mediately on the start they would meet 
and compare figures, which nearly always 
agreed, taking the average if there was 
any difference. As soon as the race was 
over and the result known the starting 
- prices of the first three horses were entered 
against their names in a notebook and 
communicated to a press representative, 
then to bookmakers and their ‘‘runners,” 
` and then posted up on a board by the 
clerk of the course for all to see. All this 
occupied a matter of only two or three 
minutes. l 

The defendants have an organisation 
operating on all race-courses for the collec- 
tion and transmission of all kinds of racing 


information which is telephoned to their 
head office and thence to their subscribers, 
who are practically all starting-price 
bookmakers, to whom it is of importance 
to have the earliest possible news from 
the course. No doubt they. could get it 
through the plaintiffs, but it seems they 
could get it just a little earlier through the 
defendants’ novel methods. In these cir- 
cumstances the plaintiffs claimed that they 
had acopyright in the entries in the note- 
book which the defendants had infringed 
by “acoustic representation,” for there was 
no evidence that they had written down 
anything. It was contended that the prices 
were a “compilation” and therefore a 
“literary work” within s. 35 of the Act, 
and Exchange: Telegraph Co.-v. Gregory 
[1896] 1 Q. B. 147, and Exchange Telegraph 
Co. v.. Howard (1906), 22 T. L. R 375, 
were relied on—the first being a case 
where copyright was held to subsist in 
Stock Exchange prices, and the second a 
case of cricket scores. But,.as Buckley, J. 
(as he then. was), said in the latter case: 
“The plaintiffs sue, not in copyright at 
al), but in respect of that common law 
right of property in information which they 


. had collected and were in a position to 


sell, and their case is that the defendants 
had stolen their property.” In the present 
case, however,. there was no suggestion of 
any ‘bad faith, it was only a matter of 
competition in getting off news made 
public as quickly as possible. It would 
be absurd for the plaintiffs’ representatives 


on the course to say, “Everybody can have 


this information except the defendants "— 

the “ blower” service, as they. were general- 
ly called. The plaintiffs’ real complaint 
was “We have eliminated all competition 
in sporting news service,, and now this 
new agency: comes in and starts a fresh 
competition.” But, as Eve, J., held, dismiss- 


ing the action, this does not entitle them 


to the protection of the Copyright Act, 
1911, for mere news which could not have 
been put into any kind of literary form. 
News is not the subject-m atter of copyright, 
only the form in which that news an 
be put: Walter v. Steinkopff [1892] 3 

Ch. 489. Before the Act of 1911 no 
copyright could subsist in an unpublished 
work, now, under s. 1 (1), it can, but by 
s. 3l no person can be entitled to copy- 
right or any similar right in any literary 
work, whether published or unpublisked,. 


except in accordance with the provisions 


? 46 


is summarised in the marginal 


“Abrogation of common lawgights.” This 
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of the Act, and the effect of the section appears to deprive the earlier 
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cases on 


note as the point of any authority :—The Solicitors 


Journal. 


Extracts from Contemporaries. 


The German Marriage Law. 

An evening paper states that the new 
Nazi laws on non-Aryan marriages may 
set a problem to the international jurists : 
will Germany apply to have the new 
offences, of marriage with a Jew, and 
cohabitation with a Jew, included in the 
Anglo-German extradition treaty ? 

The answeris so simple that it will 
certainly not puzzle the iniernationa] 
jurists. 


No crime can be the subject of extradi- 
tion from this country unlessit is an offence 
against English law as well as against 
the law of the foreign country. ‘‘Extradi- 
tion crime” is defined by the Extradition 
Act, 1870, as a crime which, if committed 
in England or within English jurisdiction, 
would beone of the crimes described in tha 
first schedule to the Act. 


Therefore, until marriage or cohabilation 
with a Jew become a criminal offence in 
England, and is scheduled as an extradi- 
tion crime, no treaty will ever provide for 
the surrender of Germans accused of those 
offences against German law. And we 
have not come to that yet.—Justice of the 
Peace. 


Mental Health. . 

It is a sign that we live in kindlier times 
that we try to avoid the use of terms that 
have acquired unpleasant associations ; 
and therefore there is really something in 
the substitution of such terms 
as mental hospital and patient for asylum 
and lunatic. But there is more than that 
init. The insane person is no longer 
regarded as a hopeless case to be merely 
restrained, but rather as a patient. to be 
treated hopefully and helpfully. 

The annual report of the Board of Control 
contains much that is heartening. There 
is a real appreciation of the needs of 
mental patients. Suitable occupation, 
especially making or growing something, 
is advocated as the best meansof treating 
cases in their early stages, as might be 
expected ; but it is regarded as hardly less 
important in more serious cases as the best 
why of lessening turbulence and destruc- 
tiveness. This is a happy advance on 


methods of pure physical restraint, like 
the padded cell and the strait-jacket, 
though no doubt even these must still have 
some use in the worst type of lunacy. 

A hairdressing room for women patients 
in an Essex mental hospital is found to be 
helpful in restoring self-respect, because 
it is realised that few things are more fatal 
toa woman's self-confidence than the con- 
sciousness that her hair is- ragged and 
untidy. 

In view of the new attitude towards 
mental illness it is not surprising, and it 
is certainly encouraging, to learn that 
voluntary admissions to public mental 
hospitals are on the increase. Early treat- 
ment is obviously the most promising in 
mental as in bodily ill-health, and may 
result in complete cure, thus obviating the 
necessity of certification altogether. And 
certification is quite naturally what most 
people dread most.— Justice of the Peace. 


Sports and Drugs. 

In the elestrically-charged political at- 
mosphere, the quiet, useful work being 
steadily carried on by the League of 
Nations is apt to be overlooked. But it 
goes on just the same. 

Last week, Miss Horsburgh, M.P., a 
British delegate, had something interesting 
to say aboutthe opium traffic in the 
Straits Settlements and the Malay States. 
Beneficent changes have been wrought by 
a vigorous constructive policy. The Chinese, 
who have in the past, been addicted to the 
opium habit, have been largely weaned 
from it, not by purely prohibitive measures, 
but by the offer of healthy counter-attrac- 
tions. Outdoor sports and harmless amuse- 
ments have altered the habits of the people ; 
and the young people, in particular, 
have little use for opium when 
there are football and other games 
available for all classes. 

It is curiously like our owu drink problem 
and its solution. We owe the comparative 
sobriety of Hngland to-day only partially 
to restrictive legislation. Of not less value 
have been the provision of healthy occupation 
and the taste for outdoor pursuits which 
have made public-house loafing tose its 
attraction. 
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opium addiction have their counterparts 
also in that of excessive drinking. In both 
Hast and West, slums have fostered vice and 
intemperance, and slum clearance has made 
for improved standard. And just asit has 
been said that opium was often thc resort of 
those in pain, soit has sometimes been 
with alcohol. Hospitals provide treatment 
and point to better waysof alleviating pain; 
and the immoderate use of drink and drugs 
without proper supervision gives way to 
skilled medical help and instruction. This 
has been so in the Malay States no less 
than in Great Britain——Justice of the 
Peace. 


Unwanted Money. 

It seems that it is with a certain reluct- 
ance that Sir Stafford Oripps accepts 
“the fabulous and fantastic sums” 
paid to him for his advocacy by “the 
people of the ruling classes.” A day may 
come when all fees will be limited by 
decree to a modest “three and one”, but 
meanwhile his very creditable sentiments 
place him rather in the position of the 
Har] of Nottingham with regard to the 
New Year's gifts which once upon a time 
brought the Lord Chancellor £3,000 a 
year. In the words of Lady Cowper, wife 
of the Chancellor who finally abolished 
them, ‘‘the original of this custom was 
from presents of wine and provisions, which 
used to be sent to the Chancellor by the 
people who practised in his Court, but, 
in} process of time, a covetous Chancellor 
intimated to them that gold would be 


more acceptable ; so it was changed into ` 


gold and contiuned so till the first time 
my Lord had the Seals, everybody having 
blamed it that ever had the Seals, but 
none forbidding it. The Earl of Not- 
tingham, when Chancellor, used to receive 
them standing by a table and at the 
same time he took the money to lay it 
upon the table, he used to cry out ‘Oh 
Tyrant Oxthtom !’ (for he lisped).” Pend- 
ing a general limitation of fees, the 
fortunate overpaid can always follow the 
example of Kay, L. J., at the Bar, who 
once astounded his clerk by sending for 
him in the middle of a consultation to ask 
how much his brief was marked, and, on 
being told, exclaiming: “Far too high!” 
Thereupop the conscientious leader made 
him put down a third of the original fee:— 
The Solicitors’ Journal. 
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The President of The Law Society re- 
cently lamented the inordinate length of 
cases, greater now, he thinks, than in the 
past, and suggested that if the time 
occupied by each were curtailed, Judges 
could get through more. But how shall 
arguments be shortened? As an example 
of the difficulties, Sir George Jessel once 
bitterly offended a learned leader whom 
he asked to come without delay to what 
was really relevant. At the end of the 
case the injured “silk” astonished everyone 
by saying: “My lord, I took your insult 
quietly because the case was proceeding, 
1 have now to wish your lordship a re- 
spectful adieu, as I shall not, after what 
your lordship has thought fit to say, ap- 
pear in your lordship’s Court again.” And 
he kept his word. Unlike Jessel, some 
Judges, on the other hand, encourage 
irrelevance. “Will you be good enough 
to give me the dates?” Chief Baron Kelly 
once said, “I have already given your 
lordship the materia] dates,” replied 
Counsel. ‘‘Then be good enough now to 
give me the immaterial ones,” said the 
Judge:—The Solicitors’ Journal. 


One Effect of Leniency. 

We areso accustomed toread and hear 
of employers who, after prosecuting an 
employee, offer to take him back into 
employment provided the court is prepared 
to bind him over, or, at all events, spare 
him from imprisonment, that it comes as 
a little shock to find an employer who 
takes a different view. Yet there is room 
for such a view. 

In a London court recently the magistrate 
was informed that the employer of a lad 
who had been charged with stealing was 
unwilling to take the boy back because 
the courts dealt so leniently with these 
cases. The employer felt that if the courts 
imposed no punishment on dishonest em- 
ployees who had been charged, and then 
they were at once reinstated, the effect 
upon other employees would be demoralis- 
ing. Wrongdoing would seem to bring no 
ill results. 

It is often said by magistrates that they 
refrain from punishing an offender because 
he has brought sufficient punishment upon 
himself. This isamply justified when the 
offender has lost situation, or pension, and 
may be almost ruined. But if he hag 
lost nothing at all, and if employers ar% 
willing to be indulgent, there is something 
to be said for the point of view that an 
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offender should suffer somesort of punish- 
ment or at least be under some discipline. 
Probation affords discipline, dnd fines are 
a not inappropriate form of punishment 
for many of the offences for which imprison- 
ment may not be thought unavoidable, 
It may, be that the power to fine, for such 
crimes as stealing, is used too sparingly. 
A substantial fine, with time allowed for 
payment, may be an impressive lesson, 
and it satisfies the instinct felt by many 
people, which is mot entirely unworthy, 
that offenders should meet with some kind 
of punishment: -Justice of the Peace. 


Science again Succeeds. 

The traffic in used stamps; which was 

thought to -have been abolished, seems to 
have been revived. Fortunately, however, 
means: of detection have made a notable 
advance; 
Sometime ago we referred to the use of 
infra-red and ultra-violet rays for revealing 
the secrets of documents. Ancient writings, 
formerly considered quite unreadable, 
became legible with not much difficulty. 
Suspected : documents were easily proved 
to have been tampered with. 

A case in point was before the Southend 
police court last week, when a man was 
sentenced to imprisonment for having in 
his possession a number of national health 
and unemployment stamps which had been 
removed from other material, that is to 
say, from old cards. It appeared that the 
cards had been immersed in a solution 
which had soaked them off the old cards 
and- obliterated the cancellation. However, 
when the stamps were tested with an ultra- 
violet ray the cancellations became visible. 

If it becomes generally known that these 
frauds are now more easily detected thay 
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formerly, traffickers will soon be discourag- 
ed; for in this kind of crime there is no 
question of sudden temptation, but rather 
is ita matter of premeditation and weigh- 
ing up the prospects of success and the 
risks of detection :— Justice of the Peace. 


The Burden of Proof. 

A nice question on the burden of proof 
was raised this week at the Mansion 
House. The: London ‘Transport Board 
were summoned for permitting an omni- 


bus to bein a London'street whilst it 
emitted smoke “which could have been 
prevented by the taking of reasonable 


steps.” The police proved emission but 
little more. The defendants said that 
that was not. enough, and that it lay 


upon the prosecution to establish that the 
emission could have been prevented by 
reasonable precautions. The police did 
prove that other vehicles of the defendants, 
equipped and fuelled in the same way as 
the offending omnibus, were emitting no 
smoke; so even if the burden lay with the 
police as the defendant pleaded, we should 
submit that, by this evidence, he discharg- 
ed it. It is, however, doubtful on a strict 
reading of the relevant article (Art. 67 of 
the Construction and Use Regulations of 
1931) whether the burden lay where the 
defendants alleged. Such cases as R v. 
Scott (86 J. P. 69) goa long way to 
show that when the grounde of an ex- 
cuse or exemption are “peculiarly within . 
the knowledge” of a defendant, he may be 
asked to establish those grounds by evi- 
dence, This was also held, though upon 
different words,in the old smoke case of 
Pitt River v. Glass (55 J. P. 663):—The 
Law Journal, dated September 28, 1935. 
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REVIEW. 


The Opium Act and the Bengal 
Opium Smoking Act: Second Edi- 
tion, 1935:—By Mr. K. M. Buarta- 
OHARYA, M. A., B. L., PUBLISHED BY THE 
EASTERN Law HoUsE, UALOUTTA: Pages 239: 
Prior Re. 2-8-0. 

The present edition of this book covers all 
the amendments of the Act and contains 
~ up-to-date case-law on the subject. In 
addition to incorporating the changes in 


e the Act in its application to Bengal, the 


leaned author has included in the volume 
the Act’ as amended by’ the Dangerous 


Drugs Act, Bombay Act (II of 1923), Burma 
Act (VIL of 1909) and the Bengal Opium 
Smoking Act. The Comparative Tables 
and the Copious [Index are very useful parts 
of thebook. The comments are to the 
point and illustrated by relevant case-law. 
The sections are printed in bold type so as 
to facilitate reference, This edition which 
is animprovement inevery respect on the 
first edition of 1931, will undoubtedly be 
of immense useto lawyers, Excise and 
Police Officers. The printing is neat and 
the get-up good. 
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DAMAGE COVERED BY INSURANCE. 


Counsel when reading their instructions 
to settle a statement of Claimin a motor 
accident case are often mystified by the 
Suggested items of special damage. From 
the body of the instructions it usually ap- 
pears that the car has been severely 
damaged,.yet the instructing solicitor will 
suggest that the special damage under 
this head should be limited to 5l., because 
it is pointed out, “the remaining damage 
is covered by insurance.’ The frequency 
with which such comments are made 
would seemto indicate that there is a 
wide misapprehension of the rules relating 
to the mitigation of damage. 

It is, of course, well established that 
where a plaintiff isunder a duty to take 
all reasonable steps to mitigate the loss 
consequent upon the defendant’s wrong, 
he cannot recover compensation for any 
part of the damage which is due to his 
neglect totake such steps. The plaintiff 
must act reasonably in the defendant's 
interests as well asin his own. In the 
absence of reasonable conduct by the 


plaintiff, the defendant is allowed at the. 


trial to adduce evidence in mitigation of 
damage. The object of allowing evidence 
in mitigation of damage is to arrive at 
the actual damage resulting directly from 


the defendant’s act; but matters comple- 


and 


be 


tely collateral to the cause of action 
merely res inter alios acta cannot 
adduced as evidence for this purpose. 
Thus, where the plaintiff has insured 
himself against wrongs such as those 


committed against him by the defendant, , 


the defendant is not allowed to allege 


in mitigation of damage the payment of- 


insurance monies, since such payment is 
collateral to the cause of action. . 

This principle was recognised in the 
eighteenth century. In Masonv. Sainsbury 
(8 Doug? K.B. 61) the plaintiff, whose 
property had heen burnt by a mob, was 
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allowed, after receiving the amount of 
his loss from an insurance office, to sue 
the hundred on the statute 1 Geo. 1, st, 
9 a, 5. In his judgment Lord Mansfield 
aa “The question comes to this: Can 
the owner of a house, having insured it, 
come against the hundred under this 
Act? Who is first liable? If the 
hundred be first liable it, makes no 
difference. Ifthe insurers be first liable, 
then payment by them is a satisfac- 
tion, and the hundred is not liable. 
But the contrary is evident from the 
nature of the contract of insurance. It 

is an indemnity The Act puts 

the hundred inthe place of the tres- 
passers; and on principles of policy, 

I am satisfied itisto be considered 

ag if the insurers had not paid a 
farthing.” T eat 
Some fifty years later the principle 
followed by Lord Mansfeld in Mason vV. 
Sainsbury was questioned in Yates v, 
Whyte (4 Bing. N. 0.272, 7 L.J.O. Pu 
116). There the plaintiff sued the defend- 
ants for damaging his ship by collision,. 
andthe defendants sought to deduct irom: 
the amount of damages to be paid by them 
a sum of money paid to the plaintiff by 
his insurers in respect of such damage. 
Judgment was given for the plaintiff for. 
the full amount of the damages claim-. 
ed, andthe learned Jadges (Tindal, O. J., ` 
Park and Vaughan, JJ.) all expressly 
affirmed the principle enunciated by. Lord : 
Mansfield in Manson v.Sainsbury. l - 
In Bradburn v. Great Western Railway . 
Co. (1874, L. R. 10 Ex. 1; 46 L. v. 
Ex. 9) which was an action for personal : 
injuries caused by the defendants’ negli- - 
gence, the jury found a verdict for the © 
plaintiff for 2174. ; but as tt appeared thaj : 
he had received a sum of 3ll.on account 


1 


“of the accident upon an insurance effected 


© 


-by him with the 


A 


Company, it wascontended by the defend- 
ants that thissum ought ip be deducted 
from the amount at which thejury assess- 
ed the damages. The learned trial 
Judge. directed the verdict to be entered 
for the whole sum, but reserved leave to 


the defendants to move to reduce the 
verdict by dil. 
On the hearing of this motion, it was 


argued on behalf of the defendants that 
the plaintiffs loss from the accident was 
partly compensated by what he had receiv- 
ed from the insurance company. In his 
judgment Bramwell, B., stated that he 
was dismayed at this proposition. Pigott, B., 
‘concurred, and said: 

“The plaintiff is entitled to recover 
the damages caused to him by the 
negligence of the defendants, and 

` there is no reason or justice insetting 

off what the plaintiff has entitled 
himself to under a contract with 
third persons, by which he has bargain- 
ed for the payment of a sum of money 
on the event of the accident happen- 
ing to him. He does not receive that 
sum of money because of the accident, 
but because he has made a contract pro- 
viding for the contingency; an accident 
must occur .to.entitle him to it, but it is 
not the accident, but his contract, which 
_ is the cause of his receiving it.” 

This series of cases Was expressly ap- 
proved by the House of Lords in Simpson 
v. Thompson \1877,3 App. Cas. 279 at 
p. 285). 

Until 1908 an apparent exception to 
this principle existed in respect of claims 
under Lord Campbell’s Act. In Hicks v. 
Newport, etc. Ry. Co. (4B. & 8S, 403) it 
had been decided that insurance monies 
paid to the family of the deceased in 
respect of- his death must be deducted 
from the general damages. The decision 
in thatecase turned upon the construction 
ot the statute, Under Lord Campbell's 
act the damages are to be compensation 
to the family of the deceased equivalent 
to the pecuniary benefits which they 
might have reasonably expected from the 
vontinuance of his life. If, therefore, the 
person claiming damages was put by the 
death of his relative into the possession of 
insurance monies, there was no loss; he 
was perhaps a gainer by the event. The 
principle in Hicks v. Newport, ete, Ry. 
Cg, has no bearing onthe case of a per- 
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Accidental Insurance »son suing upon his common law right for 
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injuries caused to him by the defendant's 
negligence; and the Fatal Accidents 
(Damages) Act, 1908, has established a 
statutory exception to it in the case of 
life insurance. 

When damages have been recovered by 
the insured, he is bound tore-pay the in- 
surers the money they have advanced him 
in respect of the injury, since a contract 
of insurance is usually a contract of » in- 
demnity. Jt the insured fails to claim ‘all 
possible damages from the wrong-doer, {the 
insurers may in most cases recover later 
in the name of the insured. The existence 
of this possibility would seem to indicate 
that itis immaterial whether the insurers 
or the insured sue. 

Itis submitted that with respect to 
four classes of cases this is not so. First, 
the contract of insurance may expressly 
place upon the insured and obligation to 
pursue all his legal remedies against third 


parties. Failure to sue for special damage 
may result in the avoidance of the 
policy. — l 


Secondly, if the insurers have to start 
an action against the wrong-doer for 
damages which the Insured could have 
claimed inhis own action, they will prob- 
ably be able, by alleging failure to per- 
form a contractual obligation to pursue 
common law remedies, to proceed against 
the insured for solicitor and client costs 
in their action. 

Thirdly, since there is no independent 
right in the insurers to maintain in their 
own names, and without reference to the 
insured, an action for damages, it might 
happen that neglect by the insured to sue 
would bar the insurers. Thus, if an 
omnibus negligently driven by a servant 
of the X. Corporation, a public authority, 
runs into and injures A. and does damage 
to his car, the writ in respect of all damage 
must be issued within six months of the 
accident. Should A, proceed to trial for 
personal injuries but not for damage to 
the car, it might happen that when the 
insurers sought to sue they would find 
their claim, which would of course be a 
claim in A.’s name, statute-barred. 

Fourthly, where the insured sues and 
recovers damages from the wrong-doer and 
makes no claim against the insurers, such 
action may entitle him to a no-claim 
bonus—not an unimportant consideration 
in some cases.—The Law Journal. « 
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THE PRIVY COUNCIL ` 


The name is for all time linked with the 
adventurous life, the vigorous growth and 


high destiny of the British Nation, the 
Empire, and the Commonwealth of 
Nations. 


In the pageant of history what visions of 
sovereign power, possibly even of despot- 
ism, of pomp and grandeur may be seen. 
But-with a sharp descent to the prosaic we 
in the Union of South Africa, to-day, are 
only concerned with its judicial functions, 
which it is said, are exercised ever so 
sparingly, tactfully and wisely in matters 
relating tothe Union; our purpose is to exa- 
mine whether this link should be repaired 
or severed. 

It must be admitted that, at this stage of 
our national progress, if not exuberance, a 
emallnumber of lawyers actuated in the 
main by a desire for reform, and a section 
ofthe public for political purposes, are 
spatmodically clamouring for the abolition 
of the right to appeal tothe Privy Council. 

If seems opportune, therefore, to advance 
some reasons jor retaining or abolishing 
that privilege; and in doing so, in the first 
place, to remind (with the leave ofthe 
Editor) some of the public—who have to 
decide the issue—of this Court’s great im- 
portance, constitutionally, its functions, 
habitat, composition and jurisdiction. 

Historically, as the Royal prerogative to 
hear and redress grievances in person was 
transferred some hundreds of years ago to 
the ordinary Courts in Great Britain, so the 
-prerogative fo hear appealsin cases, civil 
- and criminal, from the Colonies, Provinces 
and States for the past hundred years has 
been exercised by the King-in-Council; and 
it is the Judicial Committee of the Privy 
Council acting for the Sovereign which ad- 
vises in each case whether the appeal shall 
be entertained, allowed or dismissed. 

16 must be accepted, constitutionally, that 
this right to permit an appeal is the inber- 
ent right of the Sovereign. It is a residuary 
power still remaining in the hands of the 
. King and is one, if not the strongest, of the 
remaining regal links between the Crown 
andthe Dominions, in each of which His 
Majesty is King. And truthcompels one to 
add—though with no intent to accentuate 
the subtle and varying interpretations 
given by differing politicians—that.it is an 
accepted legal maxim, and applied by the 
Judicial Committee of tha Privy Council, 
that the Crown is “one and indivisible 
throughout the Empire’; or otherwise phras- 
ed that “there isonly one Crown and the 


question is by which set of Ministers the 
Kingis to be advised, Imperial, Dominion 
or Provincial.” 

This Court exercising imprimis the Sove- 
reign's prerogative, naturally, has its seat 
in the heart of the Empire, in an unpréten- 
tious chamber off Whitehall, whera the 


Judges apparently equally unpretentious, 


attired in ordinary morning dress, sit round. 
a plain table and hear Counsel from the 
various Dominions or elsewhere: i 

At the conclusion of the proceedings— 


usually C. A. V—the reason for advising 


His Majesty that the appeal be allowed or 
dismissed are couched in a single judg- 


ment (an inestimable advantage in litiga- 


tion, to laymen and others!); so that “ita: 


opinions expressed were not those of its in- 
dividual members but only those of the 
Board.” l | 

The number of Judges composing this 
Bench, as in other high places, depends on 
the importance of the matter being heard; 
but generally speaking the Judicial Com- 
mittee consists of al! Privy Councillors who 
hold or have held high judicial office in 
Great Britain, such as the existing and ex- 
Lord Chancellors, Lords of Appeal and 
those Privy Councillors, who are or have 
been Judges of any of the Dominions; and 
naturally including those of South Africa, 
where since Union the Chief Justice and one 
other eminent Judgeinvariably have been 
members. ' l 

From this body a Court is selected, 
generally consisting of five,and if it is 
considered necessary to supply local colour 
or knowledge His Majesty may authorise 
one whois or was a Judge of the Court 
appealed from to attend as an assessor. 

It is matter for pridethat the late Lord 
de Villiers, who was a member, sat on many 
occasions and rendered distinguished ser- 
vice to his country and the Empire. | 

In the wide selection of Judges it is cer- 
tainly the outstanding Court in the world; 
and of the ability and experience, learn- 
ing and legal acumen, knowledge and cul- 
ture, of members of this Court, and reflect- 
ed in their judgments, the unchallenge- 
able statement has been made that no other 
Court igor has been so happily constitut- 
ed to deal with great problems. a 

It should be safe to leave the ultimate 
decision to such a Gourt! 

Its jurisdiction, which is appellate only, 
is territorially and numerically without 
parallel; that extends over one quarter of the 


earth's surface and its inhabitants andem- , 


_ BQ. 


braces atleast 35 lands dncluding domi- 
nions, possessions, islands and of course, the 


Union and the Protectorates of Basutoland, 


Bechuanaland and Swaziland. 

= Would-be abolitionists must notice that 
its jurisdiction, in the case of the Union, is 
very limited. By consent the prerogative 
has been cut down and leave to. appeal will 
only be granted if the matter for decision is 
not essentially a South African one and if 


in the strict exercise of the prerogative His 


Majesty should say that he permits the 
appeal to proceed on some great 
ground. 


'. That is the interpretation put upon s. 106 


of.the South Africa Act by the Judicial 
Committee of the Privy Oouncil itself, in 
view of the words “there shall be no appeal 
from the Supreme Court of South-Africa... 
to the King-in-Council, but nothing herein 
contained shall be construed to impair .any 
right which the King-in-Oouncil may be 
pleased to exercise to grant special leave to 
appeal from the Appellate Division”. 

“Ag in fact leave to appeal is seldom 
granted, readers should he very interested 
why, at times, there isaloud, though not 
necessarily strong, agitation to abolish this 
right which was entrenched in the Act of 
Union. ae: 

Admittedly, the Union Parliament can 
take the necessary steps to abolish the 
necessary permission to appeal, yet platform 
orators so inclined give few,if any, satis- 
factory reasons for advocating the 
change. l 
Others, however, have urged grounds de- 
serving attention: Leaving aside claims 
for a change, to be noted later, they say 
that the Appellate Division (later for brevity 
called the A. D.)is very competent to pro- 
nounce a final decision in all South African 
matters, and that our constitutional de- 
velopment has reached the stage when the 
abolition of this right to grant leave to ap- 
peal, qualified as it is in practice, must be 
considered, 

' Astothe first, while admitting that all 
South Africans and many others entertain 
the highest opinion of our Union Ultimate 
Oourt, if can be urged that the expression 
‘Sn all South African matters” is at least 
ambiguous; and that it is easy to conceive 
situations when its final decision will affect 
not only South Africa but other parts of the 
Commonwealth, noticeably decisions affect- 


sing immigration, the status of British sub- 


jects, trade agreements with foreign states 
end constitutional questions. Also, later, 
it will be stated with the greatest respect 
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-to our Court that some decisions did go 


and some might have gone, with advant- 
age, possibly, to the Privy, Council. 

As to the second, that our importance, 
constitutionally, is such that abolition must 
be mooted, that seems to be an obscure way - 
ofsaying directly that an appeal to the 
Privy Council offends the principle of auto- 
nomy or independence, and in their opinion 
is repugnant to national spirit and deroga- 
tory. to the national status of a dominion. 
Such assertions are easily made. 


With every intention to avoid as far as. 
possible the political aspect of this question, 
it should yet be permissible to hope that 
quiet reflection may induce the reformers, | 
in the interests of the state and the hapiness 
of the nation, to proceed warily; to remem- 
ber that great issues are involved; and 
that no steps ought to be taken until there 
isa definitedemand and decision by a 
large majority of the people, and not mere- 
ly by the dictate of an executive. It 


should be recalled that of the 
two great branches (sprung from 
the same stock) forming our nation, 


one of them, being more closely linked by, 
ties of blood and sentiment, naturally ` 
favours the retention of the relationship 
with Great Britain through the Privy Ooun- 
cil. Their loyalty tothe Union is no whit 
less than that of others, because they de- 
sirethat a semblance of the Crown’s pre- 
rogative be retained. 

Also, itis opportune, merely to remind 
some that Great Britain has vital interests 
in and around the Union and at the lowest 
and on the ground of expediency only that 
in face of the belligerent condition of the 
world, so farfrom seeking a wider and 
higher isolation by cutting a remaining link 
it may be to our advantage to retain it. 


Lastly, in this connection, the other 
great Dominions, undoubtedly also imbued 
with strong national sentiments, in all of 
which the right toappeal remains unim- 
paired, show no dissatisfaction and have no 
desire to sever this link; save possibly 
Canada where agitations have occurred, 
but it would seem that there, even if the 


-right to appeal from the Dominion Courts 


was abolished, that appeals from Provin- 
cial Courts would still lie to the Privy 
Council. 

It is not necessary to refer to the attitude 
of Southern Ireland. 

But apart from the fiery ements of 
national sentiment and national status 
there are objections which have been ur ged 


1935 


and merit consideration. These, briefly 
summarised, are :— 
` (a) The long distance between the Privy 
Council and the Court a quo; and the loss of 
time and risk to practice of Counsel from 
Overseas. Herethe answer appears to be 
that time and distance have been annihi- 
lated by modern air-ships; and that wire- 
less, telephonic and television communica- 
tions will provide easy and prompt means 
fcommuDication. It is conceivable that 
Counsel travelling by air and at ease 
studying briefs and authorities will be back 
in the Union within ten days. It would 
seem that inconvenience and delay have 
been diminished and are diminishing. 
| (b) Additional expense is involved; and 
prssibly the Judges of the Privy Council 
have not the necessary local colour and feel- 
ing. There will be more expense, but so 
there must be in every appeal; and it 
must be {reiterated that these appeals only 
lie on great issues, when, as in most cases, 
almost invariably the greater the issue the 
greateris the expense. It would, however, 
be an inexactitude to say that the litigant 
wilh the largest purse is favoured. For, 
are not the poor well cared for in the law; 
and does not a poet say, 
A _ “and love—that starves— 

Must knock at every portal, 

' In forma pauperis, we are but mortal.” 

The desirability of cutting down the ex- 

pense of printing the records, an appre- 
ciable item, might well receive considera- 
tion; and that might also receive more at- 
tention in our own Courts. 
“ The other objection that local colour or 
feeling may be absent requires scant at- 
tention. The majority will agree that the 
less local feeling or colour there is in 
Judgesthe betterit is for justice; and this 
shouldcertainly beso on appeal. In any 
event, the unconvinced are reminded that 
there is provision to summona Judge to 
supply local knowledge. 

(c) And this is considered to be the 
strongest objection—as Roman-Dutch law 
does not obtain in Great Britain and only 
does in one British Colony, that, consequent- 
ly, a Courtcomposed mainly of Judges, who 
are not likely to be familiar with R.-D. law, 
is not likely to give sound judgment in 
appeals from the Union. 

At first this objection might seem to be 
well founded, but a slight examination will 
show that it is more superficial than 
real.o 

The great streams of R.-D. law (and what 
_ South African would willingly surrender 


> 
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his right of user?) and that of English law 
have different sources, but the streams do 
not flow ap&rt for any distance. Rather, 
there is a confluence soon after leaving the 
sources. Differences there are, but these 
by comparison are like the tributaries feed- 


ing the mainstream. 


It may be asserted, at once, that these 
two systems seldom diverge. ‘hough our 
Jaw differs from English Law on questions 
like “consideration” and certain incidents 
of “sale” and marriage, etc., that does 
not signify that they differ in essentials 
these days. This similarity is no doubt 
due, partly, to the fact that English law 
borrowed liberally from Roman law. 
| To illustrate the interdependence of the two 
systems, it is only necessary to state that the 
law isthe sameinshipping and all the 
ramifications of modern commerce; in in- 
surance and company law inthe Colonial 
Courts of Admiralty and Prize law; in con- 
stitutional and Municipal Law; and the 
whole of thelaw of procedure and evi- 
dence. 

However, the groundless fears of some 
that the existing difference will be compos- 
ed by the domination of English Law may 
be stilled because of the virility of our own 
law and because of the cardinal principle 
pursued by the Privy Council, that in 
matters to be decided by R.-D. law, that 
lawis tobe applied to the exclusion of 
English Law; and from the practice already 
noticed that leave to appeal in cases de- 
cided on R.-D. law only will not be grant- 
ed. 

Earlier, as a plea for retaining the 
right of appeal, it was said that certain 
cases proceeded or might have done so, with 
advantage, to the Privy Council. 

A cursory examination of the 8. A. Law 
Journal shows that since the Union there 
have been six appeals and two applications 
for leave to appeal (there may be more) 
fromthe Appellate Division to the Privy 
Council: two applications from the Special 
Court of Swaziland and three applications 
from the Special Court of the Bechuana- 
land Protectorate. 

One or two appeals from the A.D. and 
afew that did not proceed are cited briefly; 
and readers may decide. 

Lennon, Ltd. v. B. S. A. Co. (1914, A. D. 
1; 113 L. T. R. 935). The company’s agent 
dipped cattle in a preparation sold by the 
chemists. 
that they contained 82lbs of arsenite of%od£ 
and that the contents of a drum mugt be 
dissolved in 400 gallons of water. 


The labels on the drums stated -® 


4 
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“As a fact each drum contained 56 Ibs. 
of arsenate. The dipkilleda large num- 
ber of cattle, and the trial Coyrt awarded 
£2,000 damages. The A.D. by a majori- 
ty of two toone reversed this decision, 
holding that the agent was careless in not 
noticing that-each drum contained more 
than 8lbs. The Privy Council reversed 
that decision holding that the agent was 
entitled to put great faith in the correctness 
of the labels andthat he wasnot expected 
“to divine that, on the contrary, thanks to 
the defendants’ fault, the dip was too 
strong.” 

Seemingly, a satisfactory judgment. 

Union Government v. Thompson (1919 
A. D. 404), on appeal from the A. D., was 
on the construction of the Cape Precious 
Stones Act, and the meaning of “owner,” 
The A. D. by two to one had overruled the 
trial Judge. The Privy Council dismissed 
the appeal; and so possibly made the de- 
cision more acceptable, instead of that of 
the two Judges against the opinions of two 
more. 

In Durban Corpn. v. Estate Whittaker 
(1919 A.D. 195) there was a dispute as to the 
boundaries of Durban. The A.D. reversed 
the Natal P. D. The Privy Council refus- 
ed leave to appeal as the matter affected 
South Africa only. ; 

In Pearl Assurance Co. v. Union Govt. 
(1933, A. D. 277;515.A. L. J. 381) the 
thorny question arose: Is it a penalty or 
liquidated damages? The Privy Council 
adopted the view of Stratford, J. A. fin 
minority). One beneficial result being that 
the Union Parliament is introducing legis- 
lation to settle the matter, 

A few decisions that did not go are: In 
Macdonald v. Rodin N. O. (1915 A. D. 
494) the questions were, what were fixtures 
and when had compensation to be paid for 
improvements? The A.D. by three totwo 
reversed the judgment of the two trial 
Judges; and so though four Judges favour- 
ed thedefendant, he lost. Would a further 
appeal have been more satisfactory ? | 

Rex v Rasool (1921 A.D. 44) where an 
Indian was charged with aiding and abet- 
ting his son, aged three years, who was a 
prohibited immigrant, to enter Natal, a 
Magistrate convicted and three Judges 
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confirmed the conviction, but the A.D. by 
three to tworeversed that decision. Sothe 
decision is that of three against five Judges 
and a Magistrate. : 


And lastly, Kotze v. Frenkel & Oo. 


(1929 A. D. 418), where the issue was the 


meaning of “net weight,” and by three to 
one the A. D. overruled two Judges of the 
Divisional Court. 

There is no intention on the part of the 
writer to foster the institution of an Ime 
perial Appellate Court. The question 
here is, whether the present right to appeal 
should be retained ? And in support of 
its retention a few further factors meriting 
some consideration are put out: 

(a): There is only one Appeal Court in 
the Union, unlike some other countries and 
Great Britain; in the latter there is both an 
Appeal Court and a higher Appeal Court, 
the House of Lords. 

(b) Protectorates like Basutoland 
Bechuanaland and Swaziland are being 
administered by Great Britain, and if the. 
Union desires, as it does,. their incorpora- 
tion, it is possible that a clear statement on 
the part of the Union to maintain this link 
of Empire will have a beneficial result. 

(c) The case of the two Rhodesias closely 
associated with Great Britain, in this res- 
pect also require some concession—and 
what is easier ?—If and when a wider 
Union is about to be accomplished. 

(d) The Judicial Committee of the Privy 
Councilis also a Court of the highest 
authority and integrity. During the Great 
War did it not decide that Orders-in-Coun- 
cil which were contrary to established in- 
ternational usages were illegal? A de- 
cision which up to that time no other 
Court inthe world had given, though not 
for lack of asking. And it is certainly the 
highest Prize Court among international 
Courts. . 

On balance, it is urged that motives of 
sentimeńt and advantage alike indicate 
the desirability of keeping tha path open 
to the Privy Council: and in matters, 
political, to those favouring its retention 
would not the status quo bea torch of-racial 
toleration ?—The South African Law 
Journal. 
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Extracts from Contemporaries. 


Where the Work is Done. 

The total preceedings begun in all (civil) 
courts in 1934 was 1,406,028;-and of this 
grand total the county courts disposed of 
no fewer than 1,226,809. Supposing that 
different and that 
there is one different defendant for every 
plaintiff; suppose also that in the cases 
that are heard there are witnesses and 
sometimes juries; suppose further that plain- 
tiffs, defendants, witnesses, Juries, solicitors, 
barristers and the like are adult petsons 
who go home and tell their families and 
iriends all about it, it almost follows 
that knowledge of our county courts is 
widespread, that in the diffusion of the 
knowledge and fear of the law and legal 
procedure (civil) the county courts play 
afar more important part than all the 
‘others, including the so-called Superior 
and/or Supreme, Courts, put together. 

And while, nob without reason, the 
county court’ is called the poor man’s court 
and emerging litigants sometimes referred 
to as poor fellows, the Poor Person is there 
unknown. 
than 2,000 were admitted; during the 
same period not one was recognised as such 
in the county courts. It is true that many 
judgment-debtors alleged penury as an 
excuse for non-payment. ‘They were given 


. time (to pay) on the easy instalment system. 


Some escaped; but recognition as Poor 
Persons was never conceded. Many per- 
sisting in non-payment went to jail.—The 
Law Journal. 


The Disappearing Jury. 

We areallfamiliar with the cogent 
reasons for the strange fact that those 
whose debts are too small for bankruptcy 
proceedings must, in certain circumstances, 
goto prison for their default. The county 
court judges, as you know, have often no 
option in the matter. They not only do 
most of the work in this country's civil 
litigation, but most of thedirty work. 
The High Court (civil) does not—save on 
very rare occasions—send its defaulting 
debtors to jail. Broadly speaking, that 
sort of thing is simply’ not doneic the 
It is greatly to the credit 
of the county courts ihat in their jurisdic- 
tion committals are growing yearly less. 

Of course, in ;the county court, as in the 
High, not every action is fought to a 
‘finish. “In 1934, 752,008 were determined 
hearing or in the defendants’ 
prsence. Of the remaining half million 


Inthe High Court, in 19384, more - 


(approximat@ly), 26 per cent. were determin- 
ed before the registrars and 7t per cent. 
before the Judges. And of the Judges’ 
portion it is not without interest to observe 
that they received the assistance ofa 
jury in no morethan a paltry 36% of the 
cases. They are reported to be bearing 
up manfully under this deprivation, and 
itis rumoured that some of the Judges have 
declared that’ if juries were abolished 
altogether they think they could manage 
somehow without any serious increase in 
the number of miscarriages.—The Law 
Journal, 


Of Ministerial Judges. 

Mr. C, L. Hodgkinson, the Walsall soli- 
citor, evidently shares the view of the 
Lord Chief Justice and the Judges that 
the usurpation of judicial functions by 
Ministers. (and their underlings) has in- 
creased, is Increasing, and ought to be 
diminished. 

At the general merting of Association of 
British Chambers of Commerce at Derby 
on September 26, he proposed the following 
resolution, which was adopted by the 
meeting: “That this Association of British 
OHambers of Commerce views with ap- 
prehension the tendency of legislation to 
leave the final decision on disputes arising 
out of Acts of Parliament and Orders 
nade thereunder to besettled by Ministers 
and others who administer the Acts, and 
feels that the right of appeal to the court 
in such matters should be allowed.” : 

.His contention was, according to the 
Times report, that it was contrary to the 
principle of justice that a Minister or 
his nominee should judgehis own case.— 
The Law Journal. 


“English Justice.” 

The resclution isbased on sound princi- 
ples, but thoroughgoing reform at this 
late stage would certainly involve a great 
upheaval. For example, under the Old 
Age Pensions and Unemployment Insurance 
Acts, there are statutory tribunals who deal 
with an immense number of cases. Ohair- 
men, often the only indispensable members 
of “appeals” tribunals, are appointed by 
the Minister and may be dismissed by 
him at will. They are the ‘‘nominees” of 
the Minister. Such difficulties might be 
surmounted by making the tribunal in- 
dependent and making the rules of hw 
and procedure apply. 

Yet, as such tribunals are constituted, 


e , 

B6 
would it be better to reley such cases to 
courts of summary jurisdiction as at 
present constituted ? Reform there, as 
elsewhere, would ke necessary. 

If you would know how bad the lay 
magistracy can be, read-“‘English Justice,” 
by a Solicitor, which bas just been pub- 
lished , by George Routledge 4 Sons in a 
second edition at five shillings. It is written 
from long and personal experience of many 
magistrates and many courts—a vivid and 
dévastating account of courts where the 
Principle that a man is innocent until 
he is proved to be guilty, does notin 
practice apply, and of places where justice, 
“like the Ritz Hotel, is open to all.” 
There are chapters on the Police, coroners, 
Judges, juries and advocates, and a very 
illuminating section on “Imprisonment for 
Debt.” —The Law Journal. 


Sanctions. l 

As every student of the history of the 
English language is aware, many words 
have completely changed their meaning 
in the course of the centuries, or, if their 
original signification has been preserved, 
it has been only in certain’ circles or 
callings. A notable example of this is 
furnished by the word “prevent,” which 
has lost its primary meaning as a synonym 
for “anticipate” save in the authorised 
version of the Bible, the Book of Common 


Prayer and the other masterpieces of our. 


literature dating from the same period. 
More pertinent, however, is the change that 
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hts popularly been made in the meaning - 


of the term “sanctions,” of which we have- . 


been, hearing so much in recent days in - 
connection withthe functions and decisions ' 


of the League of Nations. 
usage tLe word has come to denote permis- 
sion or consent, whereas in the sphere of 
law and ethics it retains its original, 
signification as something which operates 
to enforce or induce [compliance with a rule 


- or order; in other words, in this connection . 
‘ib usually denotes a penalty, which may 
be economic or- physically punitive, impos- . 


ed for the infraction of some decree. : Pra- 
fessor Jenks, however, pointed out, in his 
New Jurisprudence, that a sanction need- 
not necessarily take theform of a punish- 
ment; it may, on the other hand, be a 
reward, and he gives as an illustration of 
this a provision in the Rating and Valuation 
Act, 1925, by which a rating authority was 


authorised to allow e discount of a limited . 


amount from rates if paid with exceptional 
promptitude, “It may sbe said,” he goes 
on to point out, “thatthe rate-payer is not 
compelled to make’ prompt payment, and 
that compulsion is .-an essential element 
ofall State law. Bus this is only another 


way of saying thai, in fact, theState, in ` 


enforcing its Jaw, has hitherto made very 
little use of the sanction of reward, and that 
the sooner it mends its way the better.” 
For the most part, however, legal sanctions 


almost invariably take the form of penal- . 


ties, and it is inthis sense we habitually 
employ the word in international law.—The 
Solicitors’ J ournal, < 





Wit & Humour. . | AK 


Time Exposure.—A Judge's little 
daughter, who had attended ‘her father's 
court for the first time, told her mother : 

“Papa madea speech, and several other 
men made speeches to twelve men who 
sat all together, and then these twelve 
men were putin a dark room to be de- 
veloped".— Case and Comment, 


Professional Compliment.—Two ex- 
pert pickpockets were strolling along the 
road together. 

Every now and then one of them would 
stop, take out his watch and look at it. 

His companion began to get annoyed. 

' #'Lagy, Jim”, he said “what's up with you? 
Why d’yer keep locking at your ticker? 
Ain't it going, or something ? 


A : THE END, 


“I'm not looking at it to see the time’, 


said the other; “I’m looking at it to make 
sure that it’s still there !".—Case and Com- 
ment. 7 


-Waving the..Flag—A woman in. an, 
English*Court, charged with- -shoplifting, 
was asked «by. the Magistrate if she had 
anything to say on her own behalf. 

“Yes, Sir, I have,” she replied hopefully. 
“I take only British goods". —Case and Com- 
ment. 


Sarcastic Lawyer 
resting): “Didnt you tell me when I 


. employed you that you never-got tired ?” 


Stenographer: ‘‘Yes Sir, I always stop 
and rest before I get tired.” —C®e and 
Comment. i 


In common’ 


(to stenographer 
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